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NAMES  OF  THE  REPORTERS. 
1858. 


In     f^otutt  of  loitWj 

W.  WAKEFORD  ATTBEE,  Esq.  Bahristxr-at-Law. 

'Xottr  iBlamWt  Court, 

GEORGE  STEVENS  ALLNUTT,  Ebo.  Babribter-at-Lav. 

Cottct  of  Appeal  (n  Cj^cetg, 

SAMUEL  YALLIS  BONE,  Eso.  Barrutrk-at-Law. 
Holls  Court, 

THOMAS  PARKER,  Jun.  Esq.  Barrister-at-Law. 

Court  of  tj&e  Jpfrst  ITfce  CbBitccIIor, 

THOMAS  WYATT  GUNNING,  Esa.  Barrister-at-Law. 

Court  of  tlie  Sbeconb  Ffcc  Cj^anallor, 

FRANCIS  FISHER,  Eui.  Barbibtee-at-Law. 

Court  of  t|^  WAV  Via  Cj^amtllor, 

CHARLES  EDWARD  HAWKINS,  Esq.  Bareibtee-at-Law. 
Casts  fit  90aiti^tuptcs, 

SAMUEL  VALLIS  BONE,  Esq.  Barrister-at-Law. 

Courts  of  ^obate  mtt  JVtatrfmonfal  Causes, 

GEORGE  HENRY  COOPER,  Esq.  Babbister-at-Law. 

Court  of  <!ftnetn*s  Sdttulii 

ROBERT  SAWYER,  Ebq. 

An 

WILLIAM  MILLS,  Esq.  Barribtwat-Ljsw.  ; 

39afl  4!Poart,  Sxti>*(ruer  Clambn,  antr  Ciobftt  Cases  3aesetbttr, 

FRANCIS  RUSSELL,  Esa.  Babbistee- at-Law. 

Court  of  Common  prasi 

WILLIAM  PATERSON,  Esq. 
JAMES  REDFOORD  BULWER,  Esq.  Babr»ter8-at-Law. 

Court  of  Sxtj^eper, 

JAMES  EDWARD  DAVIS,  Esq. 
■WILLIAM   FRANCIS  FINLASON,  Esq.   Barristers  -  at  -  Law. 

oAsas  msuTiira  to  MAaxsTUTBs, 

REPOBXED  PRINCIPAIJ.Y  BT 

WILLIAM  MILLS,  Esq..  ^  i 

ROBERT  SAWYER,  Esq.  and  FRANCIS  RUSSBiiiLpdB^kjOOgle 
Babbuxbbs-at-Law. 
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JUDGES  MD  LAW  OFFICERS. 

FBOM  VaCBASUUS  TERM  186?,  TO  TBINITY  TBEM  18M,  BOTH  INCLTTSIVB. 


IN  THE  COURTS  OF  CHANCERY. 


The  Rif^t  Hob.  Lobd  Crahwobtb,  Lord  High  Chancellor. 

The  Right  Hon.  Ijobd  Chxuibvobd,  Lozd  High  Chancellor. 

The  Ba^t  Hon.  Sir  Jahes  Lbvu  Kmioht  Bbucb,  Knt*  Lord  Jnitke. 

The  Right  Hon.  Six  Geobgs  JiXBB  Tubnbb,  Lord  Justice. 

The  Right  Hon.  Sir  John  Rouiij.t,  Knt.,  Master  of  the  Rt^. 

The  Hon.  Six  Richaad  Torim  Kindebslet,  Knt.,  Vice  Chancellor. 

The  Hon.  Sir  Jobh  Stuaet,  Knt,  Vice  Chancellor. 

•The  Hon.  Sir  Wiujam  Page  Wood,  Knt.,  Vice  Chancellor. 


The  Right  Hon.  Sir  James  Levis  Knight  Bruce,  Knt.,  7  j^grds  Jnsdoes. 
The  Right  Hon.  Sir  Oeoeoe  Jaheb  Tubitbb,  J 

IN  THE  COURT  OF  PROBATE  AND  MATRIMONIAL  CAUSES. 
The  Right  Hon.  Shr  Cbesswell  Cbebswxll,  Knt,  Judge  Ordinary. 

IN  THE  COURTS  OF  QUEEN'S  BENCH. 

The  Right  Hon.  Lobd  Cahtbell,  Lord  Chief  Jnatke. 
The  Hon.  Sir  John  Tatlok  Coleridge,  Knt. 
The  Hon.  Sir  William  Wiohtuan,  Knt. 
The  Hrai.  Sir  Wiluau  Eels,  Knt. 
The  Hon.  Sir  Chablee  Cbohptoh,  Knt 
The  Hon.  Sir  Hugh  Hiu,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Ri^  Hon.  Sir  Albzandeb  Cockbubn,  Knt.,  Chief  Jnsticej 

The  Hon.  Sir  Cresbtbll  Ceesbweli,  Knt. 

The  Hon.  Sir  Edtard  Vauohan  Williams,  Knt. 

The  Hon.  Sir  Richard  Budden  Crowdeb,  Knt. 

The  Hon.  Sir  James  Shaw  Willes,  Knt. 

The  Hon.  Sir  John  Babhaed  Btles,  Knt. 


The  Right  Hon.  Sir  Frederick  Pollock,  Knt.,  Chief  Baron. 
The  Hon,  Sir  Samuel  Martin,  Knt. 

The  Hon.  Sir  George  William  Wilshebe  Brahtell,  Knt. 
The  Hon.  Sir  William  Henrt  Watson,  Knt. 
Hie  Hon.  Sir  Williau  Fbt  Chahmell,  Knt 


Sir  Richabd  Bethell,  Knt.,  Attorney  General. 

Sir  FiTZROT  Kellt,  Knt.,  Attorney  General. 

Sir  Hehrt  Singer  Keating,  Knt,  Solicitor  General. 

Sir  Hugh  M'Cauiort  Caiehs,  Knt.,  Solicitor  General. 


COURT  OF  APPEAL  IN  BANKRUPTCY. 


IN  THE  COURT  OF  EXCHEQUER. 


PRBPERMBNT8  AND  MEMORANDA. 


In  the  Taoation  after  JCelw^mor  Term,  CRKSSWatL  CuBSBwetL  Mtired  bom 
the  Bench  of  tiie  Gomt  o£  CMnmon  Pleaa,  aoid  itw  appointed  Jndge  of  "^the  Court  of 
PMhate,"  aadi  Jii<%b  Onlhuuv  of  "the  Cout  for  KTnrae  luid  Mstrnnoi^  Caoees.'*  He 
was  also  appointed  a  Vtiry  doucilloK- 

JoHN  BjuwxBii  Bn^  'Eaq.y  one  ef  the'  Queen's  Servants,  was  appointed  to  the 
vacant  office  in  the  Court  of  Comam^  PImb,  and  took  his  seat  on  Bendi  of  thi4  Conrt 
on  the  first  day  of  BUary  T^rm. 

In  the  same  vacatieBv  Evbatit- BAZ<u«BnB^  Esq.,  JomrBsuPrm,  Esq.,  Samuel 
Bush  Tollbb,  Esq.,.  Fbancis  Hehbt  Ooldsmid,  Esq.,  Richard  Paul  AMPHfcBTT»  Esq., 
all  of  Linooln's  Inn  ;  THOVAe  Wbbb  Qreenb,  Esq.,  and  James  Flemdio,  Esq.,  of  the 
Middle  Temple,  were  appointed  Her  Majesty's  Cbuiuel  learned  in  the  law. 

In  the  same  vaeation,  Jsras' Adams,  i^t.  D:CX.,  Robbut  JosAtv  PbiUimore, 
Esq.  D.C.L.,  Jahbs-  Parkbr  Dbane,  Esq.  l>JO.h.y  and  TwATBMTwlafl^  Esq.  D.C.L., 
were  appointed  Her  Majesty's  Counsel  learned  in  the  law. 

In  the  vacation  ^tar  ffilary  Term,  Lord  CRaitwortb  refiogned  the  Great  Seal; 
Sir  Frederic  Thebiobb,  one'  of  Her  Majesty's-  Counsel,  was  a|^inted  Lord  High 
Chanoellar,  and  was  oreated  a  Peev  hy  the  title  of  BiutoH  Chblmbfobd,  of  Chelmsfon, 
in  the  ooonty  of  Essex. 

Bit  Richard  Bethbll,  resigned  Ue  oflBoe  of  Attorney  Oenenl,  and  was' succeeded 
by  Sir  Fitzroy  Kelly  ;  Sir  Henry  Singer  Kbatiho  resigned  the  office  of  Solicitor 
General,  and  was  succeeded  by  Hugh  M'Calmont  Cairns,  Esq.,  one  of  Her  Majesty's 
Gonnsel,  who  soon  after  leouved  the  honoor  of  kni^^itheed. 

In  Batter  Term,  VfAytit^  Power,  Esq.,  of  Lihcohi'B  Am  uid  the  Middle  Temple, 
was  appointed  one  of  Her  Majesty's  Counsel  learned  in  the  law. 

In  the  vacation  after  Eaeter  Term^  the  following  Gentlemen  were  raised  to  the 
d^iree  of  the  coif,  viz.,  William  Payne,  Esq.  of  Gray's  Inn,  who  gave  rings  wiUi  the 
motto  **Reverentia  legumT;  John  Cross,  i%q.,  of  Chrays  Inn  and  the  Mid^e  Teim^e^ 
who  gave  rings  with  the  motto  "  In  erttee Jldo" ;  John  Tozbr,  Esq.,  of  Lincoln's  Inn, 
who  gave  ring^  with  the  motto  ^St  temtii  teltu  ^Mfeterae  aUfV,"'aiid  Charles  Pbters- 
DORFF,  Esq.,  of  the  Inner  Temple,,  who  ^ve  rings  with  tiie  motto>  **.^«0:  mora  nee 
reguue," 

In  Trinity  Term,  Mr.  Justice  Coleridge  resigned  his  seaitinthe  Court'of  Queen's 
Bench,  and  was  succeeded  by  Hugh  Hill,  Esq.,  one  of  Her  Majesty's  Counsel,  who 
having  been  first  called  to  the  degree  of  ^e  ooi^  gave  rings  with  the  motto  "  Nil  nm 
erttee"   He  was  afterwards  knighted. 
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ORDEES  OF  THE  HIGH  COURT  OF  CHANCERY. 


COUNTRY  COHMISSIONBRS  TO  ADMINISTER  OATHS  IN  CHANCERY. 

FURTHER  REGULATIONS. 
6th  Hat,  18fi4k 


The  Ap[diamt  mnst  b«  a  pnurtasiiig  Solicitor  of  ten  years'  standing;  he  will  be  required  to  leare 
vidi  Uie  onul  Gertiflcate  signed  by  two  Barristers,  a  Memorial  signed  by  some  of  the  public 
fimetuHianei  and  ^ofbnionBl  ^omonB  in  the  town  where  he  leddee,  that  he  is  a  fit  and  proper 
penm  for  tbe  oSMat%  OnumuBiaiier,  and  tiiat  an  additional  one  is  required  to  administer  omia 
m  the  partiealw  town  or  diitriot 


LONDON  COMMISSIONS  TO  ADMINISTER  OATHS. 
FURTHER  REGULATIONS. 
6th  BCat,  1M4. 

In  consequence  of  the  great  number  of  gentlemen  already  appointed  London  ConmuasiaDers  to 
administcra  Oaths  in  Ghuioeiy,  the  Lord  Chancellor  will  not  make  any  iiirther  appointments  at 
presGoty  unless,  in  addition  to  the  Certifioates  now  re(^uired,  the  applicant  raodnces  one  signed 
oj  two  honseboIdeTB,  stating  the  necessity  for  an  additional  apptdnbnenL  and  a  statement  m  the 
mnnber  of  OoizLmissionen  within  a  qoarter  of  a  mile  of  theap|dioan^  and  that  hfthimaelf  canies 
mfaiBbaBineBB  iqmardsof  amiieficom  Idnof^'s  Inn  HalL 

Nomnbar  1808. 

Any  Bolidtor  deauing  to  be  wpointad  a  Zomfim  GoramMmer  to  admintator  Oatha  In  Chanoary,  1« 
Teqnired  to  lodge  with  tba  LcM  Obanosllw's  Seoretaiy  a  FMition,  &ir^  writtea  on  fb^soiv  paper, 
praying  to  bo  ao  appointed. 

£Tery  ndi  Fetition  moat  state  the  fidlowii:^  partiealan,  i,e,t — 

L  l^OuapplkaathaspnwtiMdaaaScditdtorfbrten  years,  andlhatluiplaoeof  bodiM 

ten  mtlee  of  Lhiodn's  Inn  'BaSL 
3.  Tbe  pariah,  aivl  (where  praotioable)  tbe  street,  and  the  oomber  of  the  house  in  whicb  he  has  earrfed 

on  hifl  bodnev  for  the  hut  three  yean. 
8.  Ibe  namea  of  bis  partnen  (if  way),  or,  if  mxHi  be  the  oaae,  that  ha  has  do  partner. 

Krary  aach  FeUtion  most  be  aooompanisd  br  a  Corttfioate,  rigoad  by  two  Solicitors,  whose  names, 
and  addream  must  be  pven,  who  shaU  state  that  they  are  thenuelves  Solioitcm     tea  years* 
pnctia^  and  that  the  ^iplioant  is  known  to  them,  and  is  a  Solictor  of  retpeotability. 

Theaeenstaaied  Oertifleat^  rigned  by  two  Bairirten^  will,  in  addition,  be  required. 

T««B^mns  dm*  noUoB  of  arerysooh  awlioatioa  shaU  be  siT«a  to  tbe  Bag^atear  of  SoKoitonh  to  be 
■fanittad  to  the  OoDadl  of  ttie  LioorpoKted  Law  Sodetjy  of  flu  Unitsd  Bj^^ 


LONDON  AND  COUNTRY  COMMISSIONERS  TO  ADMINISTER  OATHS  IN 


Whore  the  Applicant  has  been  a  Proctor,  and  has  been  admitted  as  a  Solicitor  of  tbe  Court  of 
Qianeery,  tmder  the  provisions  of  the  Act  of  the  SO  &  21  Vict  c  77,  he  shall  be  allowed,  in 
cnD|Niting  the  necessary  Period  of  ton  year^  practice  as  a  Solicitor,  te  reckon  the  Period  of  his 
ptame  aa  %  Proottv  as  if  it  had  been  practice  as  a  Solicitor. 


CHANCERY. 


FURTHER  BEGULATION&— S«di  Hat,  ISM. 


Saw  SiBiis^  UVIL— Ckaxc 


A 


ORDER  OF  THE  COURT  OF  CHANCERY. 


Monday^  the  12<A  day  of  July^  in  the  22nd  Year  of  the  Reign  of  Her  Majesty 
Queen  Victoria^  1858. 


Thi  Iti{^t  Honoonble  Fkedsbic  Lokd  Cheuddord,  Lord  High  Chanoellor  of  Great  Britain,  \fj 
and  with  the  advice  and  consent  of  The  Bi^t  Honouiable  Sia  John  Bomillt,  Master  of  the 
Bolls,  The  Bi^^t  Honourable  Sib.  Jahxs  Lews  Knigpt  Brucs,  The  Bight  Honourable  Sm 
QKOsas  Jahbs  TniunER,  the  Lords  Justicee  of  the  Court  at  Appeal  in  Chancery,  The  Honoorablo 
the  Vice  Chancellor,  Sot  Eichakd  Tordt  Kindkbslkt,  Honourable  the  Vice  GhanoeU(H> 
Sir  Johk  Stdart,  and  The  Honoonble  the  Vice  Quoicellor,  Sir  Wnxux  Vusm  Wooi^  Doth 
hezel^  Older  and  Direct  as  follows : — 

When  any  decree  or  decretal  order  has  been  made  upon  motion,  no  re-faeatinff  or  appeal  shall 
be  allowed,  either  before  tJbe  same  Judge,  oz  before  the  Lord  CSutncellor,  or  the  Conrt  of  AppeaL 
in  Chancery,  upon  motion ;  but  in  ereiy  such  case  there  shall  be  a  petition  of  re-hearing  or  appeal 
in  the  same  manner  and  form,  and  with  the  same  certificate  of  counsel,  and  with  the  same 
subscription  by  the  petitioner,  or  his  solicitor,  with  xeroect  to  costs,  and  with  the  same  depout, 
as  are  required  for  a  re-heanng  niken  a  decree  hu  been  made  upon  tJie  hearing  of  a  oanae 
regulaily  set  down  fga  hearing, 

CHELMSFOED,  a 

JOHN  BOMILLT,  HJR. 

J.  L  KNIGHT  BRUCE,  LJ. 

G.  J,  TUBNER,  LJ. 

RICHD.  T.  KINDEBSLEY,  V.C 

JOHN  STUABT,  V.C 

W.  P.  WOOD,  v.a 
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CASES  ARGUED  AND  DETERMINED 


IN  THB 


AND  ON  APPEAL  TO  THE  HOUSE  OF  LORDS. 

COMMENCING  WITH 

MICHAELMAS  TERM,  21  VICTORIA. 


FcllCoukt' 

OF 

Apteal. 
Kot.9,  10, 
11,14,21. 


HENRY  V.  THB  ORBAT  NORTH- 
ERN RAILWAY  COMPANY. 


Cmpany~~Preferenee  Skaret— Priority 
a  to  HiviiUnd. 

The  Mieek  m  the  Great  Northern  Rail- 
Mjr  Company  amsitted  iff  ordinartf  and 
freferenee  stock,  the  latter  being  created 
n  pursuance  of  different  acts  of  parlia- 
ment,  aad  entitling  the  holders  to  prefer- 
euee  dividend*  at  different  rates  per  cent, 
fer  annum.     An  officer  of  the  company, 
from  time   to  time,  during  a  period  of 
me  gears,  fraudulently  issued  fictitious 
stock  of  both  kinds,  which  amounted  in 
Ike  tthoh  to  220,0O0f.  before  the  fraud 
WBt  discovered.    It  not  being  possible  to  dis- 
thgnish  the  ffenuiHe  from  the  ftctitiaus  stock, 
n  act  of  parliament  vaa  obtained  in  1857i  by 
9kiek  the  Jutilious  stock  »a$  declared  vedid, 
wid  ma*  enaeted  that  the  dirwton  should 
opplgasum  o/ 343.000/.,  which  wasapplt- 
ctbtefor  profits  up  to  December  1856,  in 
fnrckasing  and  cancelling  stock  equivalent 
to  that  mhieh  had  been  fraudulently  created, 
U  was  then  enacted,  that  it  should  be  lawful 
fsr  the  Sectors  to  apply  the  balance  of  the 
t43,00OJ.,  so  far  as  the  same  would  extend, 
ia  fayhg  to  the  proprietors  of  the  tcveral 
Snr  anas,  XXTU-^iio. 


classes  of  preference  stock  or  shares  the 
dividends  to  which  they  would  have  been  en- 
titled out  of  the  said  sum,  if  the  same  had 
been  declared  and  apportioned  as  dividend^ 
^e.  The  preference  shareholders  not  having 
received  the  full  amount  of  their  dividends 
in  1806  claimed  to  be  paid  the  deficiency 
out  of  the  first  half-year**  profits  in  1657; 
but  this  claim  was  resisted  by  the  directors 
and  the  ordinary  shareholders  ;  and  there- 
upon a  bill  was  filed  to  ofrtem  an  i^junetion 
to  restrain  the  declaration  of  a  dividend  on 
the  ordinary  stock,  without  regard  to  the 
prior  right  of  the  preference  shareholders  to 
be  paid  the  full  amount  of  their  dividend, 
to  be  computed  from  June  1856; — Held, 
( affirming  the  decision  of  one  of  the  Vice 
Chancellors )  that  the  preference  share- 
holders were  entitled  to  the  injunction,  U 
being  considered  that  the  right  of  the  pre- 
ference  shareholders  was  to  have  the  full 
amount  of  their  re^ective  dividends  before 
any  payment  in  respect  of  dividends  on  the 
ordinary  stock,  and  that  the  act  of  1857  had 
not  deprived  them  of  that  right* 

This  was  an  appeal,  by  the  defendants, 

from  a  decision  of  Wood,  V.C,  whereby 
hiB  Honour  declared,  **  that  the  plaintiffs 
respectively  and  the  other  holders  of  pre- 
ference stock  in  the  Great  Northern  Rail- 
way Company,  on  whose  behalf  tbey  re- 
spectively sue,  are  entitled  to  be 
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dividends  ont  of  the  profiU  realized  by  the 
company  on  the  amount  of  the  preference 
stock  held  by  them  respectively,  from  the 
SOth  of  June  1856,  according  to  the 
Bmonnt  of  dividends  which  the  said  several 
clasiei  of  prefennce  stock  respectively 
carry,  before  any  payment  in  respect  of 
dividends  or  otherwise  is  made  to  any  of 
the  shareholders  of  original  ordinary  stock, 

A.  stock  and  B.  stock,  in  the  said  com- 
pany, or  any  of  snch  stocks,  ont  of  such 
profits;"  and  ordered,  "that  a  perpetual 
injunction  be  awarded  to  restrain  the 
defendants,  the  Great  Northern  Railway 
Company,  from  declaring  any  dividend  on 
the  original  ordinary  stock,  A.  stock  and 

B.  stock,  in  the  said  company,  or  any  of 
such  stocks,  or  any  part  thereof  respec- 
tively, without  regard  to  the  rights  of  the 
plain  tilb  respectively  and  the  other  holders 
of  preference  stock  on  whose  behalf  they 
respectively  sue,  to  be  paid  in  priority  the 
full  amount  of  the  dividenda  payable  upon 
or  in  respect  of  the  preference  stock  held 
by  them  respectively,  to  be  computed 
from  the  SOth  of  June  1856,  and  from 
making  or  causing  to  be  made  any  pay- 
ment for  dividend  or  otherwise  to  any 
of  the  holders  of  original  ordinary  stock, 
A.  stock  and  B.  stock,  in  the  said  com- 
pany, or  any  of  such  stocks,  without 
first  paying  or  providing  for  the  payment 
to  the  plaintijSs  respectively,  and  the 
several  other  holders  of  the  preference 
stock  in  the  company  on  whose  behalf  they 
respectively  sue,  of  Uie  fnll  amount  of  the 
dividends  payable  .upon  or  in  respect  of 
the  preference  stock  held  by  them  respec- 
tively, to  be  computed  from  the  SOth  of 
June  1856  ;"  and  further  declared,  "  that, 
according  to  the  true  construction  of  the 
3rd  section  of  the  Great  Northern  Railway 
Company  (Copital)  Act,  1857,  the  remedy 
thereby  given  to  the  preference  share- 
holders is  cumulative  and  by  way  of 
security  to  them  for  the  amount  of  their 
dividend, 'and  not  in  substitution  of  sudi 
dividend." 

The  Great  Northern  Railway  Company 
was  constituted  by  act  of  parliament  in  the 
year  1846 ;  the  works  of  the  railway  vere 
proceeded  with  in  the  ordinary  way ;  calls 
were  made  and  sums  paid  up ;  but  in, 
and  previously  to,  the  year  1849,  a  lai^ 
amount  of  shares  had  been  forfeited  for 


non-payment  of  the  calls.  In  consequence 
of  that,  the  directors  made  a  report,  pre- 
viously to  the  meeting  on  the  7th  of  June 
1849,  in  which  they  recommended  tlia( 
there  should  be  issued,  in  lieu  of  the  for- 
feited shares,  the  number  of  which  was 
then  stated  to  be  26,000  (the  shares  being 
of  252.  each),  two  scrip  shares  of  122.  10*. 
each,  and  that  each  of  these  122.  10s.  scrip 
shares  should  have  credit  for  22.  lOr.,  as  a 
deposit  paid  thereon,  and  should  bear 
interest  or  preference  dividend  at  the  rate 
of  51.  per  cent,  per  annum  in  perpetuity. 
Then  there  was  a  recommendation  as  to 
the  mode  in  which  these  new  shares  should 
be  allotted  and  apportioned  among  the 
ordinary  shareholders. 

An  extraordinary  meeting  took  place, 
in  consequence  of  this  report,  on  the  7th 
of  June  1849,  and  at  that  meeting  a  reso- 
Intion  was  come  to,  **  That  the  forfeiture 
of  the  26,534  shares  be  and  hereby  is  con- 
firmed"; and  it  was  resolved,  "that  they  be 
sold  or  otherwise  disposed  of  by  cancelling, 
at  the  discretion  of  the  directors.  That  in 
lien  of,  and  to  the  amount  of  capital  repre- 
sented by  the  Great  Northern  252.  shares, 
of  which  the  forfeiture  has  been  confirmed 
by  this  meeting,  there  be  issued,  upon  the 
terms  and  conditions  recommended  by  the 
directors  to  this  meeting,  scrip  shares  of 
122.  lOs.  each,  bearing  52.  per  cent,  inter- 
est, or  preference  dividend  in  perpetuity." 
It  was  doubted,  however,  whether  that 
could  be  lawfully  done  without  the  sanc- 
tion of  parliament;  and  at  that  time  an 
act  of  parli^ent  was  pending  for  extend- 
ing the  works  of  the  company,  which 
received  the  royal  assent  on  the  Ist  of 
August  1849.  It  is  described  as  'An  act 
to  amend  the  acta  relating  to  the  Great 
Northern  Railway,  and  to  make  a  diversion 
of  such  railway  at  Bentley-with-Arksey, 
in  the  West  Riding  of  Yorkshire,  and  to 
enlarge  the  Boston,  Lincoln  and  London 
stations  of  such  railway.'  Several  objects 
were  in  view  by  that  act  of  parliament, 
and  by  the  25th  and  26th  sections  it  was 
enacted  as  follows  :  —  "  That  in  any 
case  in  which  it  shall  happen  that  the 
market  price  of  shares  which  may  be 
forfeited  for  non-payment  of  calls  shall  be 
such  as  to  render  it  impossible  for  the  com- 
pany to  sell  the  same  so  as  to  realize  a 
sum  equal  to  the  arrears  of  calls  due  upon 
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the  same,  it  shall  be  lawful  for  the  com- 
inny  to  cancel  the  same  shares,  and  to 
isme  BO  many  new  shares,  and  of  such 
Bominal  amount  as  they  may  think  fit ; 
provided  the  capital  to  be  represented  by 
soeh  new  shares  shall  not  in  the  whole 
exceed  the  capital  represented  by  the  un- 
piid  portion  of  the  shares  Trhich  ahidl  be 
80  cancelled ;  and  any  anch  cancelling  of 
Ibrfeited  aharea  and  isaue  of  new  shares 
anee  Uie  5th  day  of  June  last,  in  aecord- 
anoe  with  this  provision,  are  hereby  con- 
finned." 

The  26th  section  was,  **  That  it  shall  be 
lawful  for  the  company,  with  the  assent  of 
three-fifths  of  the  votes  at  any  general 
meeting,  to  guarantee  the  payment  of 
dividends,  not  exceeding  in  any  case  7f> 
per  cent,  per  annum,  on  any  particular 
shares  which  the  company  may,  by  any  of 
the  before-recited  acts,  be  authorised  to 
issue,  in  preference  to  Uie  payment  there- 
of on  the  ordinary  shares  of  the  company, 
ud  upon  aach  tenns  as  shall  be  by  the 
reaolntion  of  such  meeUng  defined :  Pro- 
vided always,  that  any  preference  shares, 
which  shall  have  been  already  issued  by 
the  company,  shall  have  a  preference  or 
priority  of  dividend  over  the  shares  so 
guaranteed  as  aforesaid,  and  all  preference 
shares  shall  have  priority  of  dividend, 
according  to  the  date  at  which  such  shares 
shall  have  been  issued."  That  proviso 
was  said  to  have  been  introduced  merely 
er  MOfon  ettmteld,  and  in  pursuance  of  a 
tale  always  acted  upon  in  the  Houses  of 
Parliament,  vis.  to  introduce  that  sort  of 
proviso  lest  per  inatnam  the  legislature 
should,  by  giving  preference  to  preference 
■baieholdera,  be  doing  injustice  to  persons 
who  might  have  already  acquired  rights  by 
way  of  preference. 

lo  pursuance  of  that  resolution  and  that 
set  of  parliament,  a  number  of  shares  were 
issued  in  conformity  with  what  had  been 
•0  tSQctioned.  That  was  the  first  issue  of 
those  frefermee  shares.  These  shares,  to 
*  Isrge  amount,  were  issued  in  pursuance 
(tf  that  resolution  and  that  act  of  parlia- 
■ent,  but  tbe  company  from  time  to  time 
fonnd  it  nccesaary  to  raise  more  funds,  and 
Mvnal  othCT  aets  of  parliament  were 
pMied  from  time  to  time,  sanctioning  the 
u*ae  of  further  shares,  by  way  of  prefer- 
nce,  not  exactly  in  the  same  tenns  as  had 


been  sanctioned  by  the  act  of  1849,  but 
having  substantially  exactly  the  same 
meaning.  In  the  year  1851,  by  an  act  of 
parliament  which  received  the  royal  assent 
on  the  3rd  of  July  in  that  year,  it  waa 
enacted  by  the  5tli  aection,  "It  shall  be 
lawful  for  the  company,  with  the  assent  of 
three-fiftha  of  the  votes  at  any  general 
meeting  specially  convened  for  that  pur- 
pose, to  guarantee  the  payment  of  divi- 
dends not  exceeding  in  any  case  11.  per 
cent,  per  annum  on  the  shares  which  the 
company  are  hereby  authorized  to  issue, 
and  also  on  the  shares  which  they  are 
authorized  to  issue  under  'The  Leeds  Cen- 
tral Railway  Station  Act,  1848,' in  prefer- 
ence to  the  payment  of  dividends  on  the 
ordinary  shares  of  the  company,  and  upon 
such  terms  as  shall  be  by  the  resolution  of 
such  meeting  defined :  Provided  {the  »am€ 
provisioH  as  be/ore]  that  such  preferettce  or 
priority  shall  not  prejudice"  any  previous 
iuue. 

So  again,  in  that  same  year,  three  weeks 
afterwards,  by  an  act  of  parliament  that 
received  the  royal  assent  on  the  24th  of 
July  1851,  there  was  in  the  same  way 
power  to  issue  further  shares. 

Then  again,  on  the  28th  of  June  1853, 
an  act  of  parliament  received  the  royal 
assent,  in  which  there  was  this  enactment. 
Further  capital  was  authorized  to  be  raised, 
and  by  the  1 2th  section  it  was  enacted, 
"  The  capital  so  to  be  raised  shall  be 
divided  into  shares  of  lOl.  each,  and  shall 
bear  and  receive  dividends  at  the  rate  of 
4^  10s.  per  cent,  per  annum,  in  preference 
to  the  payment  of  dividends  on  the  ordi- 
nary shares  of  the  company,"  subject  to  a 
power  of  redemption  there  pointed  out. 
Then  there  was  the  same  proviso  to  protect 
existing  and  previous  rights  of  preference. 

Then  again,  on  the  2nd  of  July  1855, 
another  act  of  parliament  received  the  royal 
assent,  authorizing  the  raising  of  further 
capital,  and  it  was  then  enacted,  "  That 
the  holders  of  the  said  shares  shall  be 
entitled  to  the  payment  of  ^ed  dividendt 
thereon,  or  on  so  much  thereof  as  may  from 
time  to  rime  be  paid  up,  at  the  rate  of  St. 
per  cent,  per  annum,  in  preference  to  the 
payment  of  dividends  on  the  ordinary 
shares,"  with  a  similar  proviso,  saving  tbe 
rights  of  prior  shareholders  by  way  of  pre- 
ference. 
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In  puTBoanoe  of  all  then  acts  of  parlia- 
ment, from  time  to  Ume,  theae  preference 
shares  were  issued,  to  the  amount  in  all, 
taking  in  all  the  different  acts  of  parlia- 
ment,  of  about  three  millions  of  money. 
The  form  of  the  certificates  which  were 
issued,  and  which  were  given  to  the  share- 
holders, was  not  exactly  the  same  in 
all  cases,  hut  substantially  had  the  same 
meaning.  The  first  that  were  issued  under 
the  act  of  1 849  were  issued  in  this  form : — 

"The  Omt  Norfheni  lUilwaj  Company. 
"  Incorporated  9  &  10  Vict  c  71,  26th  Jan«  1846. 
■  "£        5f.  per CMit  perpetual prtfereoee  stock, 
iBsucd  under  the  provtsions  of '  The  Great  Nor- 
thern Railway  Acts  Acnendmeot  Act,  18i9.' 

*'*^"*«'»      I  Folio        I  Mr.  1^ 

Is  proprietor  of  this  stock  eerUfleate, 

No.       185  .» 

Those  that  were  issued  under  the  two 
acts  of  1851  were  thus 

"  The  Great  Northern  Railway  Company. 
'*  Incorporated  9  &  10  Vict.  c.  71,  26th  June  1846. 

"£  SI.  per  cent,  redeemable  preference 

stock,  iitued  uader  the  provisions  of  '  The  Great 
Northeni  Rulway  Acts  Ameadtnent  Act,  No.  1, 
1861.' 

Then  the  next  was  :— 

"4^;.  per  cent  redetmahlt  preftnnoe  atock, 
issued  under  the  proriiions  of  the  Great  Northern 
Railway  Company's  IncEease  of  Capital  Act, 
1868.'" 

Then  the  last  was : — 

The  Great  Northern  Railway  Company. 
"  Ineoiporated  8  &  10  Vict  c.  71,  26th  June,  1846. 

"  6t.  per  cent  12L  I0«.  preference  stock,  redeem- 
ahle  at  SL  per  cent  premium,  created  on  the  12th 
of  December  1854,  under  the  authority  of  the  reso- 
lution of  the  half-yearly  general  meeting  of  the 
26th  of  At«uit  1 854,  and  confirmed  by '  The  Great 
Northeni  Railway  Act,  1855.'** 

These  preference  stocks  amounted  alto- 
gether to  a  sum  of  between  three  and  four 
millions  of  money.  The  dividends  on  all 
these  preference  shares  were  regularly  paid 
up  to  the  SOth  of  June  1856.  No  divi- 
dend had  been  declared  out  of  any  profits 
realized  since  the  SOth  of  June  1856. 

The  duty  of  the  directors,  as  to  the  de- 
claration of  a  dividend,  is  defined  by  the 
l20th  section  of  the  Companies'  Clauses 
Act  (8  Vict.  c.  16),  and  it  is  this  : — "  Pre- 
viously to  every  ordinary  meeting  at 
which  a  dividend  is  intended  to  be  de- 
clared, the  directors  shall  cause  a  scheme 
to  be  prepared,  shewing  the  profits,  if  any. 


of  tiba  company  for  the  period  cnrrent  since 
the  preceding  ordinary  meeting  at  which  a 
dividend  was  declared,  and  apportioniog 
the  same,  or  so  much  thereof  as  they  may 
consider  applicable  to  the  purposes  of 
dividend,  among  the  shareholders,  accord- 
ing to  the  shares  held  by  them  respectively, 
the  amount  paid  thereon,  and  the  periods 
during  which  the  same  may  have  been 
paid,  and  shall  exhibit  such  scheme  at 
such  ordinary  meeting,  and  at  such  meet- 
ing a  dividend  may  be  declared  according 
to  such  scheme." 

That  is  the  section  which  defines  the 
du^  of  the  difieetors  with  r^rd  to  the 
dei^uratioD  of  dividend.  Ordinarily  the 
dividends  in  this  company  had  been  de- 
clared half-yearly,  in  respect  of  the  profits 
realized  up  to  the  SOth  of  June  and  the 
81st  of  December  in  every  year.  On  the 
81st  of  December  1856  there  was  a  sum  of 
243,928J.  53.  Bd.  of  realized  profits,  which 
would  have  been  divisible  in  dividends, 
but  for  the  frauds  of  Redpath,  one  of  the 
officers  of  the  company.  Before  any  divi- 
sion of  this  large  half-yearly  accumulated 
profit  of  243,0002.,  it  was  discovered  that 
frauds  to  an  enormous  amount  had  been 
perpetrated  by  Redpath,  who  had,  by  a 
long-continued  system  of  fo^riea,  created 
fictitious  stock  in  the  hooks  of  the  com- 
pany, to  an  amount  of  above  321,000^, 
and  this  fictitious  stock  had  been  so  trans- 
ferred and  mixed  up  with  other  genuine 
stock  as  to  have  become  incapable  of  sepa- 
ration, or  at  least  to  have  been  considered  so 
to  have  become.  The  directors  were  there- 
fore unable  to  proceed  in  the  manner 
pointed  out  by  the  statute  for  enabling  the 
shareholders  to  declare  a  dividend.  No 
dividend  could  be  declared  on  the  ficti- 
tious stock  ;  and  it  was  impossible  to  say 
which  stock  was  genuine  and  which  was 
fraud  ulenL 

In  this  dilemma  the  directors  applied 
to  parliament,  and  obtained,  in  the  last 
session  an  act,  20  &  21  Vict.  e.  cjcxxviii., 
intituled  '  An  act  to  make  provision  with 
respect  to  capital  fraudulently  created 
in  the  Great  Northern  and  East  Lincoln- 
shire Railway  Companies.'  By  the  1st 
section  of  the  act  the  fictitious  stock  and 
shares  were  declared  to  be  valid,  and  the 
holders  thereof  were  declared  to  have  all 
the  rights  and  privileges  which  attached  to 
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ibestockle^ly  created.  But  aa  this  would 
hare  had  the  effect  of  unduly  Increastnff 
the  amoBnt  of  the  capital,  it  waa  provided 
hy  section  2,  that  the  directors  should  ap- 
ply the  243,0002.  in  purchasing  up  a  quan- 
tity of  stock  equivalent  to  that  which  had 
been  fhiudulentty  created  by  Redpaih,  and 
in  otherwise  making  good  the  losaea  ocea- 
noned  by  his  frauds. 

^e  third  section  of  the  act  was  as  fol- 
hm>— *'lf  any  balance  shall  remain  of 
the  laid  sum  and  of  the  said  monies  after 
sudi  application  thereof  as  hereinbefore 
direeted,  it  shall  be  lawful  for  the  directors 
and  tbey  are  hereby  required  to  apply  such 
balance,  so  far  as  die  same  will  extend,  in 
paying  to  the  proprietors  of  the  several 
classes  of  preference  stock  or  shares  the 
dividends  to  which  they  would  have  been 
entitled  out  of  the  said  sum  of  243,923/. 
5j.  8d.,  if  the  same  had  been  declared  and 
apportioned  as  dividend  at  the  said  half- 
yearly  meeting  of  the  12th  of  March  1857: 
provided  always,  that  all  the  proprietors 
of  each  class  of  preference  stock  or  shares 
shall  recdve  their  dividends  according  to 
Uk  priority  of  the  said  class,  and  in  pre- 
fcrenee  to  any  subsequent  class ;  provided 
■lio,  that  if  the  balance  remuning  after 
payment  of  the  dividend  to  preceding 
duses  of  stock  or  shares  is'not  sufficient 
to  pay  the  whole  amount  of  the  dividend 
to  the  next  subsequent  class,  soch  balance 
shall  be  divided  rateably  among  all  the 
proprietOTs  of  the  same  class  of  stock  or 
■hares,  according  to  the  amoant  of  the 
nme  held  by  them  respectively." 

The  sum  divisible  for  profits  in  the  period 
fron  the  30th  of  June  to  the  Slat  of  De- 
ttnber  18A6  haTing  been  thus  disposed  of, 
there  waa  no  dividend  for  that  period,  but 
in  the  next  half-year,  ending  the  80th  of 
Jims  1857t  a  l^gP  sum  had  been  realised 
division.  The  bill  in  this  case  was 
accordingly  filed  by  Mr.  Henry  and  others, 
oa  behalf  of  themselves  and  all  other  per- 
sons who  were  holders  of  preference  stock 
in  the  Great  Northern  Railway  Company, 
against  the  company  and  the  directors,  and 
on  the  2l8t  of  August  a  motion  was  made 
before  Vice  Chancellor  Wood  "that  the 
defendants  may  be  restrained  from  declar- 
ing any  dividend  on  the  original  ordinary 
*tock,  A.  stock  and  B.  stock  in  the  said 
cDBipany,  or  any  of  such  stocksj  or  any 


part  thereof  respeedvely,  without  regard 
to  the  rights  of  the  plaintiffs  respectively, 
and  the  other  holders  of  preference  stock 
on  whose  behalf  they  respectively  sue  as 
aforesaid,  to  be  paid  in  priority  the  full 
amount  of  the  interest  or  dividends  payable 
upon  or  in  respect  of  the  preference  stock 
held  by  them  respectively,  to  be  computed 
from  the  30th  of  June  1856,  according  to 
the  amount  of  interest  or  dividends  which 
such  preference  stocks  respectively  carry." 

Upon  the  hearing  of  this  motion  it  was, 
by  consent,  deemed  as  a  motion  for  a  de- 
cree, and  accordingly  his  Honour  made  the 
decree  before  stated  (1). 

(1)  The  fbllowjug  jndgmeni  waa  delivered  on 
Oe  S4th  of  Auguit^  by— 

Wood,  V.C— The  ooly  difBoalty,  as  it  appeats 
to  me,  has  arisen  upon  the  8rd  ouiue  of  the  laat 
aot  of  parliament,  which  has  created  a  difflonlty 
which  requires  a  great  deal  of  oonrideration.  I 
wae,  therefore,  anxious  that  the  whole  oase  should 
be  argued  most  fully,  in  order  that  I  might  have 
the  fullest  opportunity  of  arriving  at  the  best 
judgment  I  oan  form,  Wng  very  anxious  that  in 
a  ease  of  this  deaoription  the  pMties  ahould  have 
•u  opportunity  of  correcting  any  error  into  whicAi 
I  may  fiOl  (if  they  think  fit),  at  aa  early  a  period 
as  poaatble.  If  the  Srd  claiue  bad  not  existed,  it 
does  not  seem  to  me  that  there  ooold  have  been 
any  doubt  whatever  upon  the  case.  Even  n^n 
the  qneetion,  whether  these  were  pr^erenoe  divi- 
dends in  a  sense  which  wUl  entitle  thorn  to  arrears^ 
or  not;  ^tber  in  theoneoaao^  ortliaotber,  eotoept 
for  the  8rd  danse,  I  should  not  have  had  the  slight- 
est difficulty  in  the  oaee,  because  it  appean  to  me 
that  the  purport  and  scheme  oi  the  aot  is  wnply 
to  carry  mto  eOect  an  arrangement,  1^  which,  out 
of  the  profits  which  had  been  realized  in  a  oerfaun 
half-year,  that  is  to  say,  the  ordinaiy  profits  of 
the  oompany,  which  would  otherwise  have  been 
appropriated  among  the  shanholderB,  a  oertain 
calami^  whidh  has  hefitllMi  the  whole 
oompany  shall  be  set  right.  As  regards  that 
oommon  calamity,  I  most  entirdy  ooinoide  with 
the  view  wHoh  has  been  taken  by  the  oounsel 
who  fint  advised  the  oompany,  that  it  is  to  be 
viewed  as  any  other  oalamiij,  ndi  as  the  fidl  of  a 
tunnel,  or  the  efibet  of  an  inundation,  or  the  like ; 
and  althou^  at  first  it  did  i^>pear  to  me  that 
poflsibly  there  might  be  some  special  oase  made 
for  Baying  that  wa  preference  shareholders,  as 
tbey  are  termed,  sfaould  bear  a  proportion  of  the 
loss,  regard  being  had  to  the  forgery  of  tbeir  pre- 
UirmeB  stoek,  wuoh  woold  have  let  la  other  pw> 
KMis  to  the  preferenoe  stodc — and  might  be  ez- 
oeedingly  inoonvenient  for  them ; — and  also  to  the 
oonunon  difficulty  of  not  getting  a  dividend  any 
more  than  any  other  shareholders  of  the  oompany ; 
— vet  it  did  not  appear  to  me  upon  further  oon- 
nderatioo,  even  before  bearing  Mr.  Daniel's 
reply,  tiiat  any  snob  equity  oonld  be  fastened 
upon  tbam  ;— but  iiuA  it  was  nmply  equivalent 
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Mr,  Danielf  Mr,  CairnSt  Mr.  Speed  and 
Mr.  E*  R.  Turnery  for  the  plaintiffs^  in 
lupport  of  the  Vice  Chancellor's  decree- 
Preference  dividends  urithout  limit  as  to 
the  time  during  which  the  profits  out  of 
which  tliey  were  to  be  pud  were  made 

to  a  )om  oomaiotwd  tlte  firaudolmt  oondoot  of 
a  deilc  wlio  miglit  fa»¥a  ran  away  with  the  box 
whiofa  contained  the  243,0001.  It  does  not  appear 
to  ma  that  his  gnn^  off  with  it  ooald  be  treated 
other  than  m  a  oommon  calamity,  or  that  it  oonld 
in  the  slightest  degree  vary  the  position  of  the 
several  propriatorg  of  the  stodc  as  between  them- 
selrea  ;  and,  therefin^  that  oaJamity  would,  like 
any  other  oalamity,  have  to  be  met  before  profit 
oould  be  realized,  and  that  prnflt^  when  realised, 
would  be  applied  juat  liae  any  other  profit, 
namely,  io  payment  of  persons  aocording  to  their 
Bevenl  priorities  of  dividend  out  of  snch  profit  aa 
came  to  hand.  In  that  point  view,  exoapt  for 
the  8rd  danae,  I  hare  no  donbt  whaterar  as  to 
the  natural  equity  between  parties  ondar  mob  a 
oontraot,  or  I  should  more  correctly  exprees  it  by 
Baying,  that  the  legal  remit  of  the  contract,  and 
the  equitable  right  of  the  parties,  after  anoh  a 
fraud  baa  been  committed,  woald  be,  that  it 
should  be  borne  ont  o£  the  whole  profita  of  the 
onuMn,  and  if  it  radnoad  the  pnmt  to  ml,  the 
nest  time  profit  aconed  that  profit  would  ba 
dinded  aoccwding  to  the  oontiaot  which  the  partiea 
had  entered  into.  Accordingly,  not  merely  pur- 
suant to  the  strict  letter  of  the  120th  aection,  but 
to  what  is  right  and  just  between  the  parties,  the 
next  dividend  would  be  declared  aocoraing  to  the 
halanoe  duet  fiamed  nnoe  the  last  declaration  of 
dividend, — and  it  would  come  to  this,  that  at  the 
previoQB  meeting,  supposing  the  company  bad 
had  power  to  deal  witii  the  fimd  as  they  pro- 
posed to  do  at  the  meeting  held  on  the  IStb  of 
March,  they  would  have  brought  themselves  lite- 
rally and  intentionally  within  that  clause,  by 
nying  that  no  dividend  at  all  should  be  dedued, 
— ^nd  none  waa  dedared,  for  that  waa  the  resolu- 
tion. Tbwefbre  that  was  not  a  meeting  at  which 
a  dividend  waa  to  be  declared,  and,  aocotdingty, 
the  aooount  would  now  be  made  up  for  the  current 
year,  and  the  account  at  the  end  of  the  current 
year  would  shew  that  the  previous  half-year  had 
resulted  in  a  loss,  and  that  no  profit  had  aocmed 
to  be  divided,  nor  had  any  been  made,  nor,  tiiare- 
fore,  had  anything  that  oould  be  called  a  dividend, 
in  the  atriotaanse  of  the  term,  aooraed  to  anybody, 
or  been  declared ; — and  the  oompany  b«ng  about 
to  divide  their  profits,  the  dividend  would  be  from 
the  last  time  of  the  profits  being  divided,  which 
would  ba  a  period  anterior  to  this  meeting,  that 
ia  to  say,  the  whole  year;  and  the  prerezenoe 
shareholders  would  tue  their  5L  per  cent,  or 
per  cent,  out  of  the  realirod  profit  before  uy 
thing  oould  be  paid  to  any  ordinary  proprietor. 

In  the  2nd  aoction  there  is  nothing  to  militate 
against  the  preamble.  The  preamble  simply  re- 
oitaa  a  meeting,  at  which  it  was  resolved,  "That 
DO  dividend  should  be  declared,  but  that  this 
meeting  oonaidered  it  denraUe  that  the  money 
ahoold  be  i^iod  to  the  kasBB  oauMd  by  the  ftanda 


muit  mean  preference  dividends  to  be  p«d 
in  priority  to  any  dividends  on  any  other 
shares.  There  was  nothing  in  the  conaU- 
tution  of  these  preference  shares  to  shew 
that  the  holders  were  entitled  to  preference 
only  out  of  the  periodical  profits^  so  as  to 

and  fiHgeriea  by  Badpath  referred  to  in  the  Diraa- 
tora' Beport" 

I  wish  to  meet  here  in  passing  one  obaemtlon, 
which  waa  made  the  Attorney  QennvJ,  upon 
which  I  think  nothing  can  tarn  in  thia  oaaa, 
founded  npon  Fcaa  v.  HarboUle  (2  Hare,  461), 
viz.,  that  tiie  oompany  were  the  partiea  to  direct 
wfaiU  ahonld  be  done  Ui  this  matter  ^  dechuing  a 
dividend.  Of  ooorse  it  ia  ao.  Ilwy  have  ftill  pitwar 
to  say  whether  there  ahall  or  not  be  a  diTidand, 
upon  which  I  mnat  make  aoma  further  obaerra* 
tions  hereafter.  They  have  full  power  to  say  whe- 
ther there  shall  be  a  dividend  or  not ;  but  they 
have  not  the  alighteat  power,  and  it  wmild  be  ab- 
sard  to  sappoae  that,  having  oontraoted  la  the 
first  lnstaaoe,aa  a  oompany,  togiveaprefhrenoeta 
certain  sbarehoklen,  they  should  have  the  power, 
of  saying,  "we  wiQ  pay  the  peraona  to  whom  we 
have  agraed  to  pay  so  muc^  pa-  oent,  a  less  sum," 
or  in  any  way  to  vary  tb«r  rights  with  respect  to 
that  sum  ;  neither  did  they  purpart  by  this  raao* 
Intion  to  do  anything  of  the  kind,  they  only  par- 
ported  to  antborize  the  direotots  at  onoe  to  make 
good  the  balance  ont  of  thia  fund. 

Iflam  toadsume  that  the  shareholders  who  have 
a  preferential  dividend  concurred  in  this  reeolu* 
tion  (and  I  do  not  see  that  it  makes  any  essential 
difierence  whether  I  assume  that  or  not),  it  oould 
only  be,  that  they  ooncnrred  aa  a  portitm  of  tiie 
company,  not  aa  voting  hi  their  separata  rightly 
and  saying,  (for  it  would  be  an  entirely  difii»«Dt 
matter  if  you  could  shew  that  proxies  had  been 
granted  by  the  boldeTV  of  the  51.  per  cent,  prefer- 
ence stock,  and  the  holders  of  per  cent,  stock 
individually  saying,)  '  we  authorise  that  fnnd, 
wbioh  will  be  appropriated  to  our  qtemal  divi- 
dend if  aver  it  oomas  to  be  decLsied,  to  be  banded 
over  for  this  particular  purpose.'  If  any  audi 
voting  had  ti^n  place,  it  would  have  been  a  dif- 
ferent matter, — hot  this  is  a  simfde  oommon  vote 
of  the  company  in  which  a  resolution  of  the  miyo* 
rity  of  the  shareholders  binds.  And  it  appears  to 
ma  to  be  plain  that  no  resolution  of  the  oompany 
(quA  oompany)  could  by  any  poaribility  amount  to 
a  rescdntion,  which  wowd  in  the  ali^taat  degree 
va^^  or  afibet  the  ri|^ts  cf  the  shareholdeia  of  the 
difierant  stocks. 

If  that  be  so,  the  question  is,  whether  parlia- 
ment haa  varied  those  rights,  and,  as  far  as  the 
second  clause  ia  oonoemed,  it  appears  to  me  that 
tbey  did  notiiing  mora  ttuuigiva  efieot  tothat  reeo- 
luUon.  AUthatwaaeaidwaa,  that  tile  243,0002., 
and  any  monies  which  should  be  received  by  the 
company  towards  the  reimbuTsement  of  the  los^ 
should  ba  applied  in  payment  of  all  monies  ex- 
pended by  the  company  owing  to  ancb  frauds  and 
forseries ;  and  than  in  payment  of  certain  costs 
and  charges ;  and  then  in  the  re-purchase,  as  they 
should  think  fit»  of  the  stock,  in  order  to  cancel 
that  which  had  been  thus  frandtdantiy  crsated; 
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prerent  a  deficiency  in  a  fonner  half-year 
being  made  up  in  a  subsequent  half-year. 
The  words  **per  annum"  could  not  be  satis- 
fied unless,  reckoning  from  the  date  of 
making  the  stock,  the  preference  interest 
or  dividend  was  folly  aatisfied.  These 

and  tlin  aftar  Buch  pnrcbanng  and  cancellipg,  it 
■honld  be  lawfol  for  the  company  to  ezennae  all 
tha  powan  vMted  in  them  for  ttte  oreation  and 
iaae  of  oa|ntal,  as  fully  aa  though  do  foeh  atook 
bad  been  fnuidnlently  created.  Now  that  was 
leally  dung  nothing  more  than  what  the  share- 
heldm  were  anxious  to  declare  by  their  reaolu* 
tini,  bot  which  th^  oonld  not  aohiere  without 
the  antbori^  of  parliament ;  and,  therefore,  it 
wtMld  be  no  manifoatation  ^  intention  or  that 
paitiament  wiahed  in  the  ilightcat  degree  to  alter 
the  righta  of  tbe  shareholders  to  be  pud  oat  of 
profits  acoording  to  their  retnective  priorities. 

Urn  we  arrive  at  the  3ra  clause,  which  makes 
H  a  matter  ot  oonnderable  importurae  to  discQB^ 
what  was  the  position  of  the  prsferenoe  abare- 
hoUan,  aa  to  baring  any  claim  with  respect  to 
anean.     It  K^wared  to  me,  as  it  still  appeus  to 
■e,  that  if  tStiy  are  entitled  to  be  paid  thnr 
wnmn,  before  any  oidinaiy  diareholaer  oan  be 
paid  any  diridend  at  all  out  of  the  profita  of  the 
oonpMiy ;  that  is  to  say,  if  they  are  entitled  to 
be  paid  apoo  their  contract  Bl.  per  oent.  per  an- 
mim  npoa  th«  om,  and  4{l.  per  cent,  upon  the 
other  OMm,  before  any  divideiul  could  be  paid  to 
any  other  projirietw ;  in  anoh  a  oaie  I  ou  have 
ao  difieolty  from  the  form  of  the  daoaa  which  is 
hne  inswted.   Becnnse,  in  that  riew  of  the  cum, 
there  ia  no  indication  of  any  intention  to  take 
away  aoeh  a  right  aa  that  of  having  the  arrears 
paid  before  a  snbseqaest  diridend  oan  be  made. 
Ihe  whtde  queation  on  the  meaning  of  the  dauae 
is(wkiehia  the  pcant  itf  the  whole  oasa,  aa  it  m- 
pesnlo  me),  wuBthw  or  not  it  is  intended  to  be 
nbstitotiona],  or  whether  it   is  a  cumulattre 
mnedy  giren  to  parses,  in  respect  of  their  right 
ukW  tbmr  contract  with  the  company.    If  their 
right  was  to  be  paid  the  whole  of  their  arrears,  I 
essld  not  then  posnbly  bedtate  in  aayiug  that 
d  tfas*  ia  ■eaat  is  this, — ^you,  the  oompany,  have 
a  SBrtaia  amount  of  profit,  which,  for  ^  we 
kaow,  nay  be  applied,  (but  it  is  not  very  pro- 
beUe)  by  the  direotwa  in  doing  aU  Uiat  tiie  se< 
eeitd  section  has  directed  to  be  done,  and  a 
auplos  may  remain,  even  anterior  to  any  other 
TMMiliBg  be^  held.    If  ao,  here  are  realised  pro- 
fits,  and  thoM  rallied  proAts  thsse  gentlemen 
(the  piefafwiea  diareholdMa)  would  hare  pocketed, 
•xsapt  that  parliament  haa  thooght  fit  to  take 
thou  eat  of  thnr  hands  for  a  time,  but  joa  (tha 
compMLj)  are  not  to  delay  them  an  hoar  beyond 
ths  time  at  which  the  dirideoda  can  be  made. 
And  therefare  yoQ  are  not  to  deprive  them  of  this 
fnsd  far  tAa  payment  of  their  diridend,  in  caae 
aay  snrplns  abUf  remain.   AU  thmr  other  rights 
will  imain  the  same,  rix.,  whether  or  not  yon, 
the  onfiiHUT  shareholiWi^  are  to  have  any  diridend 
at  all  untU  these  gentlemen  have  had  the  full 
UHNut  of  their  dindend,  whioh,  by  the  contract, 
]«a  sud  AatM  be  giren  to  than,— (that  14, 


rights  of  the  preference  shareholders  were 
not  interfered  with  by  the  3rd  section  of 
the  company's  act  of  1857.  In  preference 
shares  in  other  companies,  where  it  was 
intended  that  the  preference  should  only  be 
in  respect  of  the  current  division  of  profit, 

aaaaming  of  coarse  the  right  to  arrears,) — the  oon- 
tiaot  that  they  shall  have  6!.  par  oeni.  the  one, 
and  HI.  per  cent  the  other,  before  tbe  or^naiy 
shareholders  touch  any  monay. 

Sorely,  upon  any  ooDstruction  that  can  be  given 
to  this  act,  it  cannot  be  contended  that  such  an 
important  right, — a  right  eo  probable  to  be  real- 
ized with  regard  to  the  apparentiy  prosperoos 
condition  of  the  company,  Dotwithstanding  the 
fraud, — that  the  right  to  (hat  amount  should  be 
frittered  away,  simply  by  the  fitct  of  parliament 
w^7>ng.  "  If  there  is  any  rarplas  of  this  ftind,  yon 
shall  be  paid  out  of  that  snrplus,"  so  that  there- 
upon all  other  rights  are  to  be  extinguished.  Such 
an  extinguishment,  if  it  had  been  intended,  ought 
to  have  been  insuted  in  the  act,  and  provided 
for. 

It  is  therefore  a  matter  of  ccmsiderable  import- 
anoB  to  ascertain  whether  or  not  there  was  this 
preferential  right,  which  wonld  carry  tbe  right  to 
arrears.  I  think  if  that  be  estabUahed  her^  deai^ 
this  8rd  section  oan  hare  no  soidi  operatkm  as  la 
contended  for. 

In  the  other  riew  of  the  ease,  assaming  that 
you,  the  preferential  shareholders,  have  no  such 
right  to  aireara,  of  eootse  the  sulneet  beoomss 
more  diffiimlt,  and  more  doabtfal,  and  oonsfderable 
difficult  and  doubt  nnqueationably  is  thrown 
upon  the  case  in  that  riew.  Because  if  parliament 
had  Buoh  a  riew  as  that  dearly  before  it,  tliat 
your  one  only  right  is,  not  to  have  6!.  per  cent, 
upon  your  stock,  before  any  person  oan  touch  the 
diridend,  bnt  merely  at  ettoh  period  when  the 
dividend  takes  place,  yon  are  to  tiAe  your  BL  per 
cent,  when  ths  dividend  is  made,  and  to  take  your 
chaooe  at  the  next  dividend  of  getting  your  51.  per 
oent.,  always  baring  the  right  at  each  periodical 
dirision,  (although  no  fixed  period  is  ueoettary),  but 
at  each  epoch  of  division,  whether  periodical  or 
not,  ia  tbe  strict  sense  as  to  fixed  penods,  to  have 
as  mndi  as  yoa  can  get,  up  to  the  eztMit  of  51. 
per  oent.  ^  annnm,  (and  no  fbrtber,  of  oourse^ 
and  then,  if  that  be  not  sufficient  at  that  period, 
aU  your  rights  to  arrears  are  to  cease ;  then  it 
would  not  be  too  absurd  an  inference  to  give  the 
effect  contended  for  to  this  clause.  In  &ot,  it 
might  be  difflcnlt  to  oonstnie  it  otherwise — and 
it  IS  the  whole  point  in  the  oasa,  to  determine 
whether  or  not  parliament  had  iu  contemplation 
a  result  of  this  desoriptiou  : — Here  wonld  have 
been  a  half-yearly  dividend — a  half-yearly  dividend 
was  ready  to  be  declared— the  only  difficult  in 
declaring  it  was  this  fraud  wbidt  bad  been  com- 
mitted ,*  we  will  take  therefore  out  of  the  fund 
whioh  was  ready  and  prepared  for  dividend,  and 
out  of  which  you  would  have  bad  your  full  amount 
— it  was  your  fand,  it  was  a  fond  that  would  have 
relieved  yon,  and  given  you  yoar  full  profit — "  we 
will  take  that  fund  which  was  properly  for  yon, 
and  we  will  apply  it  in  paying  ofi"  wis  fiaad, 
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it  was  expressly  provided  that  a  deficiency 
for  one  period  should  oot  be  made  up  in 
a  subsequent  period,  as  in  the  Crystal 
Palace  Company's  Act,  18fi6,  and  the 
Oxford,  Worcester  and  Wolverhampton 

■od  ws  will  gin  yoa  the  laridoa,  jtut  u  if  s  divi- 
dend  had  been  nude."  If  added  to  this  the  half- 
yearly  paymeote  at  epodia  are  to  be  the  trae  test, 
there  would  then  be  a  great  deal  to  be  eaid  for 
such  an  iutentioD  npoo  the  whole  hoe  of  the  sot, 
Til.,  "we  an  goi^  to  settle  that  faalfjeariy  m- 
eount  for  yoa.  That  dudl  b«  fioally  amuued. 
We  will  take  away  from  yoa  the  fond  whidi 
would  have  paid  you  your  whole  dividend ;  we 
will  give  yon,  the  preference  Bh&reh older,  what- 
ever may  remain  of  the  balaooe  of  that  dividend, 
and  tiau  settle  that  aoooant"  Then  the  120th 
section,  whieh  declares  that  the  pto&t  shall  be 
taken  as  from  the  last  period  of  dividend  bmng 
made,  will  not  have  aj^iUoation  to  a  state  of  things 
suoh  as  this  ander  tUs  spedal  act ;  but  you  mnst 
tske  the  aooount  from  the  last  half-year  only,  and 
oonsider  the  previous  half-year  as  settled  hf  the 
third  clause  ai  the  aot. 

The  strongest  point  of  view  in  which  it  was  put 
(and  it  was  very  ably  argued  b^  the  Attorney 
General  and  Ur.  Denison)  was  thu : — 'DuA  if  yoa 
take  the  yeaily  aooount, — as  yon  oontend  yoa  are 
eotitled  to  do, — upon  taking  that  yearly  account 
a  dividend  will  be  declared,  on  which  a  right  of 
action  will  arise ; — and  here  is  a  direction  in  ue  aot 
iHiich  says,  that  tUtra  that  dividend  yoa  are  to  be 
paid,  and  yoa  an  to  have  a  right  of  proceeding  fi>r 
a  eertiMn  sarpla&  That  may  assmmt  to  sanS' 
thing  under  the  61.  per  osnt.,  vis.  another  tno- 
tional  dividend  not  amounting  to  tiie  whole  that 
yoa  were  entitled  to  ;  but  it  seems  to  be  tncon- 
aistent  with  saying,  that  you  are  to  have  the  full 
amount  of  dividend  allowed  yoa,  nnlnss,  indeed, 
arrears  may  be  charged. 

It  did  seem  to  me,  therefbra,  fhim  the  first, 
exceedingly  desirable,  in  order  to  fband  one's 
decision,  to  oome  to  some  oonelnnon  in  one's  own 
judgment  upon  this  point,  inaamaoh  ai  though 
I  am  by  no  means  clear  and  poative  that  it  is 
nectjBKvry  to  decide  the  first  point,  yet  it  seeme  to 
me  that  I  am  bound  to  form  the  best  judgment 
that  I  can  npoa  it,  vis.,  the  right  of  prefer- 
enoe  to  a  dividend ;  and  I  have  Itanued  an  opinion, 
and  I  think  it  right  to  express  it  at  onoe^  in  ordw, 
as  I  have  said  before,  that  if  it  is  to  be  oonect* 
ed  it  may  be  oorreoted  euly. 

Upon  this  question  of  preference  dividend  I 
bad  the  sabject  before  me  in  a  case  that  has  been 
referred  to  ;  bat  there,  the  diffionlfy  was  got  over 
npoa  my  coming  to  the  oonchiBion  that  w  was  a 
charge  upon  the  revraues  of  the  oomptiny,  which 
some  words  in  the  special  aots  authorized  me  to 
arrive  at.  It  ^tpears  to  m«  that  all  these  oases 
must  be  decided  on  the  spsdal  provimoos  of  each 
partioular  act. 

As  regards  the  two  first  stodn^  tiis  "SI.  percent, 
in  perpetoity,"  and  the  first "  61.  per  cent,  redeem- 
abU^  I  really  have  no  great  diffloul^,  even  if  the 
term  ''gDaraates"  is  to  be  of  that  teohniosl  im- 


Railway  Capital  Act  (19  &  SO  Tict. 
c.  cxxvi.).   They  referred  to— 

Steteiu  T.  the  South  Devon  Railwajf 

Company,  9  Hare,  318 ;  b.  c.  21 

Law  J.  Rep.  (m.s.)  Chanc.  816. 
Slurge  v.  the  Eastern  Union  Railway 

Company,  7  Be  Gex,  M.  &  O.  158. 
Crawford  v.  the  North- Eastern  Railway 

Company^  (before  Vice  Chancellor 

Wood),  not  reported. 

portanoe  whidi  Mr.  Denison  aud  one  was  bound  to 
assign  to  it.  His  argument  was  this : — ^niat  there 
is  a  wafi-mtderstood  difbranoe  batwasn  preftraaoe- 
stodcfl^  whioh  give  preflnenoe  dividends,  and  gua- 
ranteed stocks,  as  they  are  sometimes  oijled  ;  and 
he  referred  to  two  ta  three  aets  of  pariiament,  in 
whioh  that  difierenoe  was  clearly  and  distinctly 
pointed  out. 

Now,  I  set  no  value  at  all  upon  the  talking 
and  oonvarsatlon  tskes  jAmm  at  meetings  St 
the  deseiipUoB  in  evideooe  before  me,  lieeaiisQy 
after  all,  one  mnst  judge  of  the  result  by  iriiat  ia 
ambodiad  ia  the  resoTutione.  Tet  still  there  Is 
smne  Uttie  negative  evidence  ariring  from  dieons- 
rions ;  for  they  do  not  shew  to  my  mind  at  all, — 
or  rather,  they  tend  to  shew  me  the  contrary, — 
that  then  is  Uiat  dsar  sod  predse  nndarstatkding 
whioh  Mr.  Deaisoo  ssems  to  attribato  to  the  laif 
way  wwM,  by  which  vrords  have  aoqnired  a  teeh- 
ninl  and  settled  distinotion  to  such  an  eztes^ 
tiiat  when  you  speak  of  a  preference  stock,  one 
must  distinctly  niiderstand  that  that  is  not  stock 
which  carries  airews.  "Guarantee"  is  not  a 
tetdmiosl  word;  "narantee"  is  a  legal  mrd, 
whidi  we  nndetstand  very  well,  and  upon  wUcb 
one  would  have  to  decide  apon  the  force  of  tha 
legal  expression;  but  "preferenoe"  stock  is  a 
word  in  some  degree  difierent.  And  it  may  be 
possible  that  it  would  materially  afiect  my'dem- 
sion,  if  there  was  a  oommon  custom  <^  btiainees  or 
trade,  or  whatever  yoa  pleaae  to  call  it,  by  whioh 
everybody  was  to  nndetstand,  that  when  he  got 
preferenoe  stock  he  was  not  to  be  gnaranteed  his 
preference  ; — indeed,  thia  would  not  oonclade  tha 
question,  for  to  be  "guaranteed,"  as  I  appr^end, 
gives  a  right  of  action  against  the  company,  and 
the  gaarantie  may  be  eoforoed  W  jadgment,  and 
that  judgment  might  go  to  the  whole  tsS  the  goods 
of  the  company,  and  would  not  depend  upon  whe- 
ther tbers  was  a  dividend  or  no  dividend  ; — tha 
guanintie  might  not  arise  until  the  dividend  was 
declared,  poesibly, — (that  might  or  might  not  be 
so  under  the  words  used  in  the  guarantie) ;  but 
whether  it  does  so  or  not,  that  would  not  be  the 
same  thing  as  "preference  stock,"  bnt  would  have 
a  difiermt  e^t.  The  qnestion  arises,  whether 
everybody  nnderstends,  when  he  is  told  that  be 
has  preference  stock  at  bl.  per  cent.,  that  he  ia  to 
have  half-yearly  dividends  and  nothing  else,  and 
not  to  have  the  arreara  I  cannot  find  that  any 
80ch  understanding  has  arisen.  On  the  contrary, 
in  fact,  at  one  of  the  meetings,^ — that  of  the  7th  of 
June, — olearly  no  suoh  distincti<ai  appears  to  have 
bsen  present  to  the«Dind  of  anybody.  That  is  all 
the  observatim  that  I  have  to  maaa  npoa  wbsi 
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The  JUomey  General,  Mr.  RoU,  Mr, 
DemiMou  ud  Mr,  Roehfort  Clarke^  for  the 
defendsnti,  in  sopport  of  the  appeals- 
He  guarmtie  contained  in  the  acts  of  par- 
lument*  neder  which  those  shares  were 

fimBA  at  Ob  mail&a^  io  debate.  Of  ooone  the 
netlatioii  n  nvy  hnportani  to  be  looked  aL 

Ike  nnt  ttung,  I  find  than,  ia  ibis.  A  meeting 
tekfls  pUoe  oa  the  7feh  of  June,  when  the  act  is 
peoding  in  perliamept^  whetiter  with  this  clause  in 
It  w  not  does  not  appear ;  and,  tbetefore,  I  will  not 
■HnathattiwelaiieawaainiL  Itnu^bewfar 
te  take  it  lhat  the  elatua  was  Insertad  after  tha 
■settDg  of  the  7th  of  Jnne,  wiUi  a  view  to  iriiat 
On  and  there  took  place.  On  tiie  7th  of  Jane 
appean  that  a  reaolntion  is  come  to,  that  oertain 
Krip  diares  are  to  be  inoed  upon  Ae  tarma  and 
ematiou  raeiunmeoded  by  the  direotma  to  this 
■aetu^  aaoh  bearing  5L  per  eenL  interest  or 
fwfaeaBB  dividead  in  parpetnity.  Mr.  Deniaon 
aid,  it  mi^t  postfUy  mean  intuest  for  the  year 
dsring  wludi  ue^  are  allowed  to  pay  interest  oat 
of  capital  or  the  like^  whioh  in  some  railway  acta  is 
the  oasa  Bat  it  appears  to  me  to  be  olmr,  that 
thve,  as  fiu-  as  the  reeolation  oookl  go,  they  put 
■tBestaad  dindend  in  plain  aad  distinot  uppiy 
fiUm,  tiie  oaa  to  the  other— the  tme  as  being 
eqwnkot  -to  the  other ;  that  the  diares  are  to 
bwr  intereet  or  dtndend  at  that  rate,  as  fitr  aa  the 
iHDliitkm  goee. 

tbm  oomes  the  aet  of  1849,  which  did  not  re- 
etive  the  royal  assent  until  after  the  resolution  was 
DHnd ;  ana  that  act  ratifies  tbeir  can  celling  the 
mtited  dtarea  and  issoing  new  shares,  and  that 
>i  oonfirmed  aa  to  all  riiane  iasoed  nnoe  the  5tb  (tf 
JenelasL  It  b  enaetad,  "That  It  ahall  be  laww 
bl  tax  the  omnpany,  with  the  naeent  of  three-fifths 
of  the  yfOm  at  any  geoentl  meeting,  to  gnaiantee 
the  payment  of  cUTidend^  not  exoeeding  in  any 
ease  71  per  oentam  per  annam  on  any  partioolar 
iharei,  which  the  oompany  may,  by  any  of  the 
bcCm  recited  acta,  be  anthmisad  to  issoe,  in  pre- 
fanaes  to  tha  payment  tiureof  cm  the  or^aaiy 
ihuw  at  tha  oompany,  and  apon  snoh  terms  aa 
iiafl  be  by  the  reeolation  of  enon  meeting  defined ; 
Proridad  always^  thataqy  preferenoe  shares  whioh 
Aall  have  basti  already  lamed  b^  the  oompany 
Aall  hava  a  pteferenoe  or  prion^  of  dividend 
ever  diarss  ao  goaraateed  as  afiwrooaid^  and 
ftat  aO  pteftreoes  diares  shall  have  priori^  of 
dividaad  aeeording  to  ttte  data  at  whit^  soah 
^•na  shall  hare  iMen  isned." 

I  tliink  Mr.  Deniaon  ia  right  in  Baying  that  is  a 
pastal  ciaaae,  thrown  in  1^  the  oommittee,  as  a 
afagwd  to  meet  any  ease  td  prsfermoe  ahares, 
that  shall  not  ba  pr^wUoad  by  this  act  ttf 
fsifiasHat,  tha  legidalvre  not  having  of^ortonity 
te  investigate  whether  or  not  preteenoe  shares 
han  IB  bet  been  iasoed. 

The  next  thing  that  was  done  after  that,  is  a 
Mati^,  bald  on  the  llth  of  Aogost  1849,  (the 
aet  now  baing  pnsssd,)  aad  at  that  meetfaig  thm 
ii  a  Bapsrt  tsad,  which  reftes  distineay  to  the 
WMhfienof  the  7th  of  Jone,  and  states  thrt  the 
■aMBrasaoibariied  by  the  eztnu^nary  geiwal 
■sUhig  rfthe  7flt  cf  Jane  hat  have  bean  attend; 
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created,  was  limited  to'  priority  and  rate 
and  amount  only  of  dividends.  The  ex- 
istence of  profits  was  left  unsecured.  The 
words  "  per  annum"  were  merely  indica- 
tive of  the  scale.    This  placed  the  prefer- 

ed  with  eonpMe  rnoeesa,  and  (hat  by  a  daase  in 

the  Great  Northern  Aot,  which  had  reodved  the 
royal  assent,  parliament  had  saootioned  the  issne 
of  thoee  ahares.  Now  the  oompany  are  told  by  the 
Baport  that  these  shares,  whioh  they  are  authorized 
to  issue,  bear  interest  or  dividend  in  perpetoi^  at  61. 
peroent;  that iswhattiMyaretblaliBsboendoneto 
a  laige  extent,  and  that  about  4,000  of  them  have 
been  taken.  Then  the  Report  describes  the  iHffi- 
eultiea  about  the  shares  not  having  been  taken  np, 
and  that  it  is  intended  to  give  the  registered  pro- 
prietora  of  all  olaases  the  option  of  taking  up  those 
2C,000  shares  upon  payment  of  101.  loi.  a  share. 
And  this  BqMirt  is  adopted  Iqr  the  whole  body  of 
the  meeting  unanimously. 

Now,  if  the  resolution  of  three-fifths  of  the  pro* 
prieton  be  necessary  to  make  a  guarantie  for  pay- 
ment of  dividend  not  exceeding  this  amount,  it 
appears  to  me  clear  tikat  thc^  had  ratified  com- 
pletely and  perfectly  by  their  resolution  at  tlus 
meeting  all  that  had  hem  done  on  the  7th  of  June : 
— and  that  whiirii  had  been  done  on  the  7th  of 
June  was  the  isaaing  of  shares,  which  should  bear 
62.  per  cent,  interest  or  preference  dividend  in 
perpetuity.  The  whole  title  of  the  shareholder 
would  depend  upon  those  two  reeolntions,  the  one 
previous  to  the  act,  and  the  other  aubaeqnent  to 
the  aot ; — and  if  be  is  told  that  he  has  got  6/.  per 
cent,  preferanoe  stock  issued  under  the  provisions  of 
tbeGreatNorthem  Bailwny  Amendment  Act,l  849, 
I  ^otdd  be  strongly  Inolitted  to  hold,  that  it  would 
be  too  late  for  any  company,  after  having  got 
this  money  and  paid  dividend  upon  it,  and  re- 
ceived the  fiiU  benefit  of  it  wit^ut  dispute  or 
demnr,  and  having  issued  those  papers,  wbidi 
are  issued  parsnant  to  the  proviriona  of  the  mdt, — 
it  would  be  a  very  difflonlt  thing  for  a  oompany 
BO  rituated — to  sustain  an  objection  fimnded  upon 
Uiree-fiftha  of  the  profnietore,  not  having  assented, 
— if  suoh  an  objection  were  made.  Evan  the 
courts  of  law  have  held  in  cases  of  this  deaoription, 
where  no  objection  is  takau  and  where  the  com- 
pany avMls  itself  (tf  the  benefit  of  the  act,  that  it 
is  somewhat  late  ibr  parties  to  coma  and  svy, 
"trne  it  is  there  was  a  meeting,  hot  fliree  fifths 
did  not  assent;"  still  more,  to  come  and  say,  "yon 
do  not  shew  that  three-fifths  did  assent ;"  certainly 
the  onus  is  on  the  parties  who  took  tlw  benefit  of 
this  act  to  shew  that  there  was  any  informality 
when  th^  purported  to  issue  shares  in  parsnance 
oftheaot.  Itqipeatatenw,IoonfiBBB,asrasard8 
this  act,  that  the  description  would  lead  any  aoare- 
holder  to  suppose  that  thmr  were  issued  in  con- 
formity with  the  aot.  And  it  appeara  to  me  to 
be  the  sound  construotion  of  this  statute  that  it 
must  be  taken  most  strongly  against  the  persona 
to  whom  the  money  is  to  be  i^vanoed,  and  that 
the  stock  iamed  by  them  is  to  be  taken  aa  stock 
iriiloh  ia  dn^  iBBOed.  If  it  wsce  ncoBssary  to  da* 
termina  here  the  question  of  goniantie  upon  thq 
company's  having  oomidied  or  aot  with  Om  pro- 
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ence  shareholder  in  the  same  position  as 
the  ordinary  shareholder.  Tlie  dividend 
applied  to  the  period  of  time  during  which 
the  profit!  made  were  to  he  divided — it 
was  8  periodical  division  of  periodical  profit. 

vUons  gmnntonag  ihe  payment  of  dmdend  on 
tlib  stock,  it  seems  to  me  that  those  words, 
"Iwned  in  purananoe  of  tin  sot,"  imply  that  the 
whole  ime  was  made  with  a  Koaimntie  of  the 
payment  of  dividend  if  tfarae-flmis  nt  the  voten 
ooQsented. 

Now,  Mr.  Denison  save  an  aniwer  to  one  oh* 
servatioi  whioh  I  mam,  whiidi  »pi4ied  distinotlj 
to  tiH  aot  of  ISffl,  and  did  not  apply  quite  so 
afarongly  to  the  aot  of  1849,  beoaose  tlMi*  an 
•ome  genend  words  wtuoh  might  gire  the  power 
of  issuing  pr«fere&oe  shares  iDdependentty  of  that 
aot ; — but  as  rcffards  the  ftct  itf  1851,  there  is  no 
power  to  issne  praferenoe  shares,  ezoept  under  the 
olanse  which  speaks  of  gnarantewog  the  payment. 

Mr.  Denison'e  answer  was,  I  think,  ingenions, 
tiiat  there  b«ng  a  larger  pow«r,  namely,  the 
power  of  guaranteeuig,  that  implied  the  smaller 
power  of  issuing  preference  stock.  But,  nnless 
there  is  this  settled  and  nndsrrtood  diflbrenoe 
(whioh  I  have  not  arrived  a^  at  all,  upm  the  bos  ai 
tiiese  prooeedings)  between  holders  n  tUnAs  of  this 
description,  that  when  yoo  ramply  aay,  ^'dividend 
on  preference  shares"  no  moh  ngnt  is  to  aocme, — 
it  does  appear  to  me,  that  if  yoa  hold  out  to  the 
shareholaa:  that  you  are  issuing  the  stock  by  that 
description,  and  that  it  is  pursuant  to  the  provi- 
sions of  the  aots  (rf  1849  and  ISfil,  hewiU  take  it 
to  be  guaranteed  onder  the  powers  of  those  acts, 
and  the  onus  will  lie  upon  yoo  to  shew  that  yoQ 
are  not  deceiving  the  public  in  iasning  stock — ex- 
pressed to  be  issued  onder  those  provisions — but 
inolnding  all  the  provisions  ezoept  the  gaarantie. 
Having  a  oertun  power,  namely,  the  power  of 
issuing  with  or  without  guarantie;  can  you  say 
that  an  issne  "nnder  the  provinons  of  the  aot" 
does  not  oany  the  gnanmtie,  but  only  carries  a 
prefaffsnoe  npon  the  stock  T 

It  appears  to  me  to  be  leas  important  to  dieouss 
that  point  now  from  the  riew  whi<di  I  take,  for  at 
present  I  cannot  divest  my  mind  (whatever  doubt 
then  may  be  upon  the  subject)  of  the  oondouon 
npon  the  subsequent  acts,  which  simply  give  a 
fixed  rate  of  dividend  in  preference  to  any  o^ier 
dividend  to  ordinaiy  shareholder^  that  tiuU  must 
mean  a  fixed  share  of  the  whole  profits  of  the 
eonoem  befine  any  other  sluueholder  gets  any 
share,  niat  runs  through  the  whole  profits  made, 
because  it  is  very  important  to  observe  Uiat 
neither  the  General  Bauway  Act,  nor  the  speoiid 
aot  hw«,  lays  down  ai^  time  whatevn-  at  whioh 
the  dividend  is  to  be  made— that  is  a  matter 
entirely  in  the  besom  of  the  company  to  say,  when 
they  will  or  will  not  divide  profits,  they  luving  the 
power  of  dividii^  profits  at  any  tiioe  they  please. 

I  find  the  two  acts  under  which  the  suosequent 
stock  was  iaeued  in  nearly  the  same  words,  and  I 
agree  with  Mr.  Daniel  in  diii^g  that  the  woids 
"fiixad  dividend"  makes  no  dUfarenoe  in  the  two 
eaass. 

^y  the  ftnt  aot  -it  is  ensetad,  that  the  oom- 


All  the  guaranties  amounted  to  an  engage- 
ment in  case  the  profits  were  sufficient,  and 
therefore  the  proforence  shareholders  could 
not  have  any  deficiency  of  profits  hi  one 
half-year  made  up  to  them  in  the  next. 

pany  shall  ba  ai^orised  to  ndsa  duues^  which 
shall  besr  and  reoeive  dividmids  at  the  rate  of  4\l. 
per  cent,  per  annum,  in  [mfwenoe  to  the  payment 
of  dividend  on  the  ordinary  shares  of  the  oompany, 
with  a  power  in  the  oompany  to  redeem  the  woe 
on  mx  months'  notice.  If  it  bad  been  balf-yearij 
dividend  or  yeariy  cUvidead,  as  it  is  in  that  ne< 
elal  aet  of  1848,  or  the  Uke.  the  case,  in  tnth,  I 
may  say,  would  be  the  other  way.  Then  it  would 
be  pb^  that  you  ara  to  divide  every  half-year, 
and  ont  of  the  half-year's  profit  you  are  to  hava 
the  dividends  :  but  hero  it  says,  "Yon  subscribe 
so  much  money;  yoa  an  to  have,  not  every  half- 
year  so  mnoh  per  cent,  oa  yoor  stock,  but  yon  am 
to  have  4^  per  cent,  per  aonnm  upon  yonr  loan 
or  advance,  or  wliatever  it  is  callei^  and  a  dividend 
at  that  rate." 

Now,  "diridend,"  in  its  most  nanow  and  ra- 
ttricted  sense,  can  mean  nothing  lees  than  the 
dure  of  the  proflte  of  the  company :  bat  if  itunot 
"ahan  of  ttie  yeariy  profit^"  and  the  act  does 
not  say  that,  why  am  I  to  confine  it  to  airrflxed 
period  whatever,  and  vrtiy  am  I  not  to  say  that 
the  true  construction  of  a  olaose  of  this  deeniptimi 
ie,  that  the  persons  who  hold  this  stock  shall  take 
ont  of  the  profits  of  the  company,  whenever  they 
may  aecme,  4^1,  per  oent.  per  winom  from  the 
date  (tf  th^  advanoe,  baface  aiir  other  person  shall 
take  a  fiuthing  otrt  of  the  mdts  of  the  oompany 
at  any  time  of  division  I  It  does  not  appear  to 
me  to  be  any  stnuning  of  the  act  to  hold  that. 

On  the  conttaty,  I  do  see  most  prodlg^ou8  in- 
convenience if  yon  resort  to  any  other  oonstrue- 
tioQ.  It  appears  to  me  to  be  oonbary  to  the  true 
construction  of  those  wra^,  taking  them  in  thmr 
narrowest  sense>  namely,  taking  "dividend"  to 
mean  "share  of  profits." 

It  is  like  the  case,  pressed  up<m  m^  with  a  dif- 
fermt  view,  of  an  ordinary  partnerahip — if  the 
profits  were  to  be  divided  annually,  it  would  be 
one  thing  if  the  partnership  deed  said  that— but 
if  it  was  simply  a  partnership  for  so  many  years, 
and  it  was  said,  "ont  of  the  profits  yoa  shall  havo 
so  mnoh  per  onit.  upon  yoor  owital,  befbn  any 
profit  shall  be  reorived  by  tlie  other  partaets," — 
the  partner  wonid  have  at  all  times  the  right  to 
say,  I  have  not  reouved  i^l.  per  oent  npon  my 
oapital,  and  not  a  fitrthing  can  be  touched  by  any 
one  else ;  pay  me  my  4  4^  per  oent.  upon  my  capital 
befijre  pn^t  comes  to  you  in  any  shape.  And  if 
he  had  not  got  Ids 442.  percent,  when  youohosato 
nuAe  a  dividend,  he  might  say,  those  profits  am 
mine — I  am  to  have  a  dividend  amounting  to  441. 
per  oent.  per  annum,  and  I  have  not  got  it,  and 
until  I  have  got  it  von  cannot  liave  any  share. 

If  one  looks  to  uie  other  view  of  the  case,  how 
does  it  stand  t  In  a  very  laige  number  ot  oases, 
— indeed  I  may  say  fai  «•  mi^ri^  of  cases, — 
it  may  not  be  so*  in  this  oompany,  beoansa  it 
is  a  saoossrfhl  oompany,  supportsd  wealAy 
nm,  who  nii^  have  absorbe«C  to  a  great  extan^ 


Digitized  by 


rouXXriL]  MICHAELMAS  1857  to  MICHAELMAS  1858. 


11 


Diridends  and  interest  were  distinguish- 
able :  tbe  latter  waa  the  result  of  contract, 
but  tbe  former  only  arose  from  a  contin- 
gency. Tlx.,  the  existence  of  profit  to  be 
divided.    It  was  admitted  that  dividend 

tiM  extnkordiiuwy  [»«fbr«otial  abarea; — 'bat  in 
muj  compMiiea  gtnogers  are  brought  id,  when 
the  fint  BDarebolderB  are  nearly  rained.  They 
take  the  advantaee  of  capital  being  brought  in, 
■adtlwoiqimty  oftbe  dduwnbolderi  dmnj  bare 
BO  ngfat,  BS  erecy  one  most  aee,  to  alter  the  bar- 
^B  nud*  aa  to  paying  tbe  atipolatad  61,  per  osDi. 

Bnt  what  they  cannot  do  directly  they  may  do 
with  tbe  greatest  eaae  in  this  way,  and  witboot 
Aaod  (becaase  firaadiwonid  be  another  considen- 
tion) :  they  may  have  half-yearly  diridenda  if  they 
liks^  » tkkfc  it  shall  be  pat  beyond  all  qoaatioD  oS 
flBwL  Hwy  woald  way,  our  dlTidend  is  not  mada 
fa-  tbe  oooMdon ;  we  divide  half-yearly,  and  ve 
go  OB  wUb  it  eraty  year.  Bat  they  may  widi  to 
ipaeulsta  npon  a  wee  amoant  ca  profit ;  tbey 
BMT  wish  to  have  a  bugger  qaantity  of  oarriagea 
and  cany  on  bunnees  to  a  buger  amoant,  and  to 
have  a  larger  aBMnmt  of  looomotiTa^  aU  which 
wonld  be  fi^.  Tkaj  may  saj,  now  let  na  do  thia, 
let  ai  bay  Uuaewb«iMT«r  than  Ib  only  just  enoogb 
to  pay  tbe  preferential  abareboldere,  ud  there  is 
aotiiii^  to  pay  as.  Therefore  the  preferential 
■barebolder  would  pay  for  tbe  whole  of  tbe  rolling 
stock ;  be  woald  have  the  whole  burden  of  it,  ana 
than  tbe  natt  half-year  be  oonld  not  claim  any  sur- 
pba.  And  praaantly,  when  that  had  taken  place, 
and  the  baraeM  had  inoreaaed,  the  company  might 
baTealatge  fiind  omning  in,  and  tbe  ordinary  abue- 
beider  wmld  be  entitled  to  diTide  it ;  ma,  tbere- 
fcro,  in  other  wTirds ;  he  would  get,  aa  it  apneara 
to  ofl  by  tbe  force  of  this  conatniotion,  a  diviaend, 
tint  is  to  say,  a  share  of  the  profits,  befim  tlM 
other  panona  had  reoeived  dindendi^  ifr  a  abars 
of  tb«  profits  amonnting  to  i^.  per  cent,  per 
siaom. 

I  bare  myself  a  very  strong  opinion,  that  when 
yoQ  aanoanoe  that  by  any  act  of  parliament  the 
mfacooa  shareholders  m  tbia  company  are  to 
msn  dirideDda  amonnting  to  ikL  per  cent,  per 
SBBnm,  that  is  to  Bay,  a  ahue  of  the  profits  to  uiat 
aaoBnt,  in  jgefarenea  to  the  payment  of  any  divi* 
imd  mfoa  tbe  ordinary  aharea  of  the  company, 
yea  mast  take  eare  ^at  the  peraona  to  whom  you 
pn  (his  prefm-enoo  reoeive  the  dividend  to  that 
■Boont  eat  of  the  profits  of  the  company,  before 
yoB  take  one  aixpenoa  for  any  divioena  to  the 
AsnihoMei's  whom  I  may  term  tibe  onUnaiy  share* 
boldera  <rf(he  otmoem. 
Haring  oonB  to  that  oonoluaon,  I  oonfeaa  it 
to  me,  tor  the  reasons  which  I  gave 
that  no  intention  to  the  oontiary  is  appa- 
tni  apon  the  face  of  tbia  act  of  1867.  There 
ii  BO  natnial  oqmtj,  bnt  the  natnnd  eqaity 
ia  olaarly  the  otbm  way;  and  tbe  oidainity 
*Ueh  firib  npon  tbe  oMnpany  doea  not  toudi 
«  iftet  tiM  rights  of  tbe  partioDlar  parties 
■■to'  «^  bnt  is  to  be  paid  fiw  onfe  of  the  general 
snttairftheonnpany;  and  anob  being  die  lose  of 
tha  oouany,  tiw  profit  is  less.  Tins  profit  shoald 
be  tinwd  afloormig  to  tiw  stipolaiion  yon  bar* 


was  to  be  out  of  profit  merely,  but  then  it 
was  contended  that  tbe  deficiency  of  the 
preference  dividend  in  one  year  was  a 
chaige  upon  profits  in  the  next  year.  But 
a  chaise  on  profit  was  a  contradiction. 

made,  and  if  the  stipulation  is,  that  tbe  preference 
shareholders  are  to  have  a  given  amount  of  interest 
out  of  profits,  then  it  does  not  appear  to  me  that 
it  can  be  a  sound  construction  to  hold  that  this  en- 
aetment  takes  it  from  them,  merely  beoansa  tba 
aet  si^  tba^  ia  tba  posDbla  awe  of  tbore  being  a 
snri^as  (irididi  sorplns  would  belong,  aa  reaUxed 
pn^ta,  to  those  praerenoe  shareholders),  it  ia  to 
be  paid  to  them  in  tbe  first  instancy  or  that  the 
oonsaquence  of  oiaoting  that  they  not  lose 
their  right  is  to  be,  that  tbe  legidatnre  intended 
thereby  to  tranriEer  the  right  to  UMonUnarv8bare< 
boUeii^  or  to  allow  them  to  towdi  the  nont  iritb- 
ont  flrrt  falfilling  tb^  engi^ementB— ibr  thwa  is 
the  real  point  of  tbe  case. 

It  seems  to  ma  that  the  wdinaiy  shareboUw  is 
not  entitled  to  toaofa  profit  until  the  preferential 
aharebolder  is  aatisfiea.  Parliament  might  well 
oontemplate  that  it  would  all  be  settled  before  tba 
next  balf-yeariy  meeting,  aoootding  to  tbe  view 
they  take  in  dealing  with  tbe  flmda,  and  therafora 
tbe  true  oonstmotion  of  the  clause  wonld  be,  that 
yon  shall  not  deprive  those  gentlemen  of  any  right 
that  they  have  on  the  existing  fund ;  but  as  to  the 
rest,  we  leave  that  to  be  dealt  with  aa  the  law 
deals  with  it,  and  we  mily  seoara  to  them  this 
fond, — this,  at  least,  they  shall  have  towards  the 
satis&otion  of  th^  demand.  It  doea  not  appear 
to  me  that  any  difficulty  arises  from  the  circum- 
atanoe  that  they  would  have  a  legal  right  of  action 
when  the  surplus  is  asoertained,  and  again  a  right 
of  action  for  the  next  dividend,  because  the  answer 
would  bs^  yoo  are  only  to  get  SL  per  cant,  before 
tha  ordiaaiy  ahareholderB  tondk  iwofiti^  and  you 
bava  already  bean  satisfied  tiimae;  this  may  wall 
be  provided  for  by  a  declaration  in  the  decree. 

In  the  first  instanoe,  following  the  first  part  of 
the  prayer  of  the  bill,  the  plaintiA  are  entitled 
to  an  injunction  to  restrain  the  defendants  from 
making  a  dividend ;  and  then  there  will  be  a  decla- 
ration that,  aooording  to  the  true  oonstonction  of 
tbe  8rd  section  of  the  20  ft  21  Vict,  the  remet^ 
thereby  givoi  to  the  proTerenoe  shareholders  is 
onnralative,  and  by  way  of  securing  to  them  the 
payment  of  tbe  fiiU  amount  of  their  dividend,  and 
not  in  sabstitution  of  that  dividend.  After  that 
declaration  they  could  not  poanbly  make  any  de- 
mand ;  for  it  would  thereby  appear  that  they  had 
bean  paid,  and  that  the  act  was  merely  a  f\uiher 

IBBOrl^.  ' 

Qasmoas  aa  to  whether  such  remedies  are 
cnmnlative  are  not  new.  There  ia  one  reported; 
I  think  TKe  Oreat  Northern  RaUuajf  v.  Kennedy 
(6  Bail.  Cas.  5;  s.c.  19  Law  J.  Bep.  {s.B.)  Exoh. 
11)  is  tbe  case  to  wbiob  I  refer.  It  was  at^ed 
that  there  could  not  be  a  Emfwture  of  shares, 
beoansa  the  vnagmy  bad  availed  themselves  df 
the  other  remedy,  aiM  the  Court  asid  those  rona- 
diea  were  onmnfative. 

I  think  in  this  case,  taking  tbe  view  I  have 
done,  that  tbe  prebrentiid  shareholders  have  a 
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There  conid  be  no  profits  unUI  every  pre- 
ceding charge  had  been  paid.  There 
could  he  no  dividend  unless  it  was  declared; 
hut  it  was  assumed  that  if  in  185&  there 
was  only  a  dividend  of  21,  per  cent.,  the 
preference  shareholder  became  entitled  to 
a  further  dividend  of  31.  per  cent.  But  as 
no  one  could  get  a  dividend  until  it  was 
declared,  itmust,  according  to  theargnment, 
be  contended  that  in  the  next  year  there 

right  to  be  first  pud,  it  ooald  not  poasibly  on  an  j 
WDBible  ooDafaraotion  be  held  Uist  Parliament  in- 
tended to  deprive  them  of  that  right  or  to  give  m 
new  r^t  to  the  ordinary  abereholders  of  partioi- 
pating  m  the  dividetid,  before  they  had  laliified 
the  oonlzaot  with  the  prefteutial  sbardioldae. 

It  is  not  neoeeeary  to  say  more  than  that  I  have 
not  dearly  anived  at  an  oppodte  conclnaion  even 
upon  the  (^morite  asanmption.  Upon  that,  how- 
ever, I  ttioald  have  had  a  good  deal  of  doubt,  and 
X  should  have  hked  to  have  reoonsidered  the  quee- 
tion,  if  I  had  anived  at  the  oonolaaion  that  pre- 
fcrential  dl^ends  were  really  pajmente  to  be 
made  from  half-year  to  half-year — in  that  point  of 
vieWj  aa  fiv  as  I  have  been  able  to  consider  it,  it 
appears  to  me  that  in  the  first  case  the  letter  of  tbe 
law  wonM  be  with  tbe  plaintifih.  There  might  be 
a  difficulty  arising  then  on  the  drd  aeotioo,  and  it 
would  be  muoh  more  atvnable  nBooeatioBably  to 
say,  that  this  ie  intflDded^to  be  saMtitotional  fbr 
the  half-year,  and  to  call  it  an  aoooant  settled, 
because  tiien  it  would  prooeed  upon  the  principle, 
that  when  the  half-yeariy  meeting  took  phoe,  it 
was  the  ordinary  time  to  declare  tbe  dividend, 
that  a  dividend  would  have  been  made,  that  there 
was  afaad  in  hand  to  pay  that  dividend,  but  that 
Parliament  stepped  in  and  took  away,  perforce, 
that  ftuid  whioh  would  have  been  paid  to  the 
prefbrenoe  duuehcdders^  and  gave  tnem  baek  a 
fragment  of  it. 

Upon  that  there  might  have  been  a  great  deal 
to  say ;  and  if  I  had  not  a  etrong  view  on  tbe  other 
part  of  the  oase,  it  would  have  been  enough  to 
throw  upon  me  a  oonstdarable  harden,  in  deter- 
mining what  is  the  true  oonatmetion  of  this  act  of 
parliament;  whether  it  was  intended  to  lurve  this 
operatitm  to  defeat  the  legal  right,  or  what,  upon 
the  true  oonsbrnotion  of  me  120Ui  section  of  the 
general  act,  and  what  has  been  done  by  the  oom- 
paoy,  might  now  be  the  right  of  the  phuntifb, — 
for  the  120th  section  olearW  provides  that  there 
dull  be  a  declaration  of  undrad  for  tba  time 
elapsed  since  the  last  dividend,  including  tberefbre 
the  whole  <tf  the  past  year;  hut,  on  the  other 
band,  there  would  be  an  answer  to  tiiat,  on  the 
suggestion  of  the  defendants,  whioh  would  then 
arise  with  muoh  more  foroe  than  in  the  oase  of  the 
preferential  shareholders  bmng  entitled  to  arrears, 
namely,  "No,  if  yon  take  the  dividend  on  that 
ear,  tiira  year  right  being  only  to  have  a  dividend 
alf-year  per  half-year,  you  will  then  have  divi- 
dend for  a  whole  year,  whilst  the  legislature  also, 
by  the  3rd  section  of  tbe  last  act,  gives  you  the 
dividend  for  the  pre-existing  half-year."  I  felt 
pressed  by  that  ai^fument  to  a  oonaiderable  extent, 


should  be  two  dividends,  one  for  the  defi- 
ciency in  the  previous  year,  and  the  other 
for  the  subsequent  profit.  Interest  required 
no  such  preliminary,  as  that  was  by  con- 
tract, but  dividends  required  the  ascertain- 
ment of  profit  and  a  declaration — n.  116. 
to  122.  of  Companies  Clauaea  Act.  The  act 
of  1857  shewed  that  tbe  legislature  in- 
tended that  the  common  loss  should  be 
borne  by  all  classei  of  shareholden  alike^ 

bat  even  lookiiw  at  that  point  of  view  I  am  not 
clear  that  the  Ti^^elatnre  can  be  held  to  have 
positively  taken  away  the  right  wbieh  existed  in 
these  parties,  not  having  exinraased  siudi  intention 
in  any  eleaTar  manner  than  they  hava  hers  don*, 
and  whether  it  still  might  not  be  saU,  Ihe  bet  ia^ 
yon  shall  have  your  chance  of  pmaent  oat  of  that 
surplus  if  it  oomes  into  hand  before  the  period  for 
making  the  yearly  dividend  aooraes; — orpoanbly 
this  event  might  have  been  contemplated — a  view 
whioh  the  saooeas  of  the  Great  K<»tben  Railway 
seems  to  have  prevented ; — the  fiands  here  are  so 
large  that  they  may  delay  payment  tat  a  oon> 
ridarable  period  of  any  dividend.  It  is  not  osrtmB 
that  the  payment  will  be  made  in  a  year— and  if 
tbe  dividends  are  suspended  for  a  year,  as  r^fards 
the  surplus  fbndB,  let  the  parties  who  Wait  for  that 
time  receive  any  surplus.  I  should  certainly  have 
taken  a  longer  period  for  consideration  if  1  had 
entertained  the  new  that  was  pressed  upon  me,  of 
thoee  being  only  rigbts,  which  are  to  depend  in 
the  one  case  opon  the  aoindent  of  the  period  at 
wbioh  the  company  may  choose  to  declare  their 
diridend — what  in  another  oase  perhaps  «  stronger 
ezpresdon  than  the  term  "aooideot"  might  be 
used,  because  there  might  be  many  ways  in  whitdi 
tbe  intoreat  of  the  body  of  shareholden  would  oon- 
fliot  frith  the  interest  of  the  preference  share- 
hddera,  and  in  which,  without  attributing  the 
shghtest  fraud,  yon  might  see  tbe  ordinary  uiarn* 
holder  taking  every  advantage  that  he  oan  by  law 
avail  himself  of. 

It  does  not  appear  to  me,  taking  this  second 
view  of  the  oaae,  Utat  the  point  would  by  any 
means  have  bem  rednoad  to  a  esrtainty.  It  woold 
have  pot  me  in  a  poatum  of  mncdi  more  donbt 
than  I  do  feel  upon  it  as  the  oase  now  stand% 
entertaining  as  I  do  certainly  a  veiy  decided  opin- 
ion, that  shares,  so  oonstitotod  m  these  have  b^en 
under  even  the  last  two  acts  (whioh  are  not  so 
strong  as  the  first  two  acts),  entitle  the  perwm 
who  hoMs  them  to  aay,  nobody  shall  have  a  aiz- 
penoe  out  of  the  {woflta  of  the  company,  nntil  I 
have  had  my  4^2.  peroent.  orSi.  peroent.  diridend. 

Coming  to  Uiat  eondniion,  I  fee^  Hr.  Daniel, 
that  yon  are  entiUed  to  have  the  dedaration  con- 
tained in  the  first  part  of  the  notice  of  motion, 
and  thai  an  order  ^t  the  defendants  may  be  re- 
■trained  from  declaring  any  dividend  on  the  ori- 
ginal  A.  sto<A  and  B.  stock,  or  any  of  such  stocks, 
or  any  part  thereof  respeotivdy,  mthout  regard  to 
the  rights  of  the  plaintift  respectively  and  tbe 
other  holders  of  prefwenoa  stock  on  whoee  behalf 
they  sue  respectively  to  he  pud  in  priority  the  fiill 
amount  of  their  interest  or  dividends  respectively. 


Digilized  by 


TofcXXTIL] 


MICHAELMAS  laS?  to  MICHAELMAS  1858. 


IS 


The  ledtal  which  aUnded  to  the  election  of 
directors  and  auditoia  being  by  all  theahare- 
holden(2)  shewed  that  all  the  shareholders, 
preferential  as  well  as  ordinary,  were  in 
tbe  same  fault ;  and  even  if  the  argument 
of  the  preference  aharefaoldere  were  correct 
as  to  thdr  rights  under  the  former  acts, 
still  tbis  act  treated  the  dividend  of  1856 
u  paid,  and  the  Srd  aeetion  shewed  that 
the  n^t  to  that  dividend  was  discharged ; 
bat  if  it  did  not  amount  to  a  release  of 
the  dividend,  yet  the  section  provided  a 
mode  of  dischatging  the  dividend  of  1 856,  so 
that  no  provision  could  be  made  for  it  out  of 
thefirst  half-year  of  1857-  The  preamble  of 
the  act  stated  Uiat  by  Redpatfa  the  whole 
stat«  of  things  had  been  brought  into  such 
difficulty  that  nodeclaradon  could  be  made. 
The  Istsection,  then,  which  was  not  retiom 
specdve,  gave  title  to  those  who  had  it  not 
before,  and  afterwards  applied  itself  to  jhe 
diapontion  of  the  248,000/.  The  prefer- 
«Ke  shareholder  was  not  a  creditor,  but  a 
partner,  and  as  such  must  bear  the  con- 
tingencies. The  3rd  section  implied  that 
the  243,000/.  was  to  be  considered  as  the 
dividend  of  1856,  and  provided  for  the 
distribotion  of  tbe  balance  as  a  declared 
diridend,  the  words  "  bo  far  as  the  same 
will  extend"  being  inserted,  as  there  were 
classes  of  preference  shareholders  having 
priority  inter  Me,  to  prevent  interference  with 
that  priority.  It  was  not,  therefore,  just 
that  the  preference  shareholders  ^ould 
have  the  benefit  of  the  3rd  section  and  also 
a  dividend  for  1856. 
Mr,  Ikmiel  was  heard  in  reply. 

Nov.  31. — The  LoBD  Chancellob  (after 
■tating  the  circumstances  as  before  set 
forth)  continued : — The  effect  of  the  2nd 
Mction  of  the  act  of  1857  was  that  there 
was  no  longer  any  fund  divisible  for  pro- 
fits accrued  in  the  period  irom  the  SOth  of 
June  1856  to  the  31st  of  December  1856; 
bat  in  the  next  half-year  (that  is,  the  half- 
year  endmg  the  SOth  of  June  1857),  a  fur- 
ther tun  has  been  realized  for  division, 

(2)  Tbe  portion  of  the  recital  slluded  to  wo  u 
Mm: — "  and  wheiew  tbe  proprieton  of  all  the 
■Cock  lad  ahares  of  the  company,  whether  prefer^ 
cue,  or  A.  or  B.  or  ordinary  stock,  are  alike 
t^^ilei  to  vote  at  the  nuetinga  of  the  eompany 
npoB  ill  queationa,  and  npoa  A«  election  of  diree- 
tmwdaaditon." 


amounting  to  200,000/.,  or  thereabouts. 
What,  then,  is  the  duty  of  the  directors  in 
respect  of  this  sum  t  That  depends  on 
the  120th  section  of  the  Companies  Clauses 
Consolidation  Act.  The  directors  are,  by 
the  express  provisiona  oi  tbis  clause,  bound 
to  prepare  a  scheme  apportioning  Ae  aum 
realized  among  all  the  shareholders  ac- 
cording to  their  respective  rights.  The 
profits  to  be  apportioned  are,  by  the  express 
terms  of  the  section,  the  profits  for  the 
period  current  since  the  last  preceding  de- 
claration of  dividend.  If  that  period  is  half 
a  year,  then  half  a  year's  dividend  would 
be  due  :  if  a  whole  year,  then  a  whole 
year's  would  be  due.  In  the  present  case  the 
period  is  a  whole  year ;  and,  therefore,  the 
ahareholders  are  entitled  to  a  whole  year's 
dividend,  unless  there  is  something  in  the 
set  of  last  session  to  interfere  with  that 
light,  I  can  discover  nothing  of  .the  sort 
in  that  act.  The  1st  section  legalizes  the 
fictitious  stock.  The  2nd  section  directs 
an  appropriation  of  the  sum  realized  for 
profits  up  to  the  Slst  of  December  1856, 
which,  but  for  such  direction,  could  not 
have  been  made. 

These  provisions  certainly  do  not  touch 
the  question  as  to  how  the  profits  to 
be  apportioned  after  June  1856  should  be 
applied ;  but  the  argument  of  the  appel- 
lants, so  far  as  it  rested  on  the  effect  of  the 
statute,  was  founded  mainly  on  the  3rd 
section.  By  that  aection  it  is  enacted, 
"  If  any  balance  shall  remain  of  the  said 
sum"  (thatis,of  the  said  sum  of243,000/.), 
"  and  of  tbe  said  monies  after  such  appli- 
cation thereof  as  hereinbefore  directed** 
(that  is,  the  application  of  it  in  purchasing 
stock  and  clearing  off  Redpath's  frauds), 
"  it  shall  be  lawful  for  the  directors,  and 
they  are  hereby  required  to  apply  such 
balance,  so  far  as  the  same  will  extend,  in 
paying  to  the  proprietors  of  the  several 
classes  of  preference  stock  or  shares,  the 
dividends  to  which  they  would  have  been 
entitied  out  of  the  said  sum  of  243,923/. 
5s.  6d.,  if  the  same  had  been  declared  and 
apportioned  as  dividend  at  tiie  sud  half- 
yearly  meeting  of  the  12th  of  March  1857: 
provided  always,  that  all  the  proprietors  of 
each  class  of  preference  stock  or  shares 
shall  receive  their  dividends  according  to 
the  priority  of  the  said  class,  and  in  pre- 
ference to  any  subsequent  class:  provided 
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also,  that  if  the  balance  remaining  after 
payment  of  the  dividend  to  preceding 
classes  of  stock  or  shares  is  not  sufficient 
to  pay  the  whole  amount  of  the  dividend 
to  the  next  subsequent  class,  such  balance 
shall  he  divided  rateably  among  all  the 
proprietors  of  the  same  class  of  stock  or 
shares,  according  to  the  amount  of  the 
same  held  by  them  reapectlTely." 

It  was  contended,  that  the  effect  of  that 
section,  either  alone  or  tc^etfaer  with  the 
others,  is,  to  confine  the  right  of  the  holders 
of  privileged  shares,  so  far  as  relates  to 
profits  accrued  between  the  30th  of  June 
and  the  Slst  of  December  1856,  to  the 
balance,  if  any,  of  tbe  243,000/.,  which 
should  remain  after  making  good  Red- 
path's  frauds.  But  what  foundation  is 
there  for  such  an  argument  7  I  will  not 
say  that  such  an  enactment  would,  in  my 
view,  have  been  unjust.  The  whole  act 
was  a  compromise  rendered,  or  supposed 
to  be  lenderedi  necessary  by  Redpadi'a 
frauds ; '  and  if,  therefore,  the  legislature 
had  said  in  express  terms,  that  the  future 
declarations  of  dividend  were  to  be  made 
as  if  the  243,0002.  had  been  applied  in 
satisfaction  of  the  profits  accrued  for  the 
half-year  next  following  the  30th  of  June 
1856,  and  that  the  future  profits  should  be 
deemed  to  be  profits  accruing,  not  accord- 
ing to  the  120th  section  of  the  general 
act,  for  the  period  current  since  the  last 
declaration  of  profits,  but  for  the  period 
unce  Uie  Slst  of  December  1856,  then 
there  would  have  been  good  ground  for  the 
argument  of  the  appellanta.  But  I  do  not 
so  construe  the  act ;  and  if  I  am  right  in 
assuming  that,  irrespective  of  die  act,  tiie 
duty  of  the  directors  would,  on  the  next 
declaration  of  dividend,  be  to  apportion 
the  sum  then  divisible  as  a  sum  represent- 
ing the  profits  for  the  period  current  since 
June  1 856,  which  would  give  the  privileged 
shareholders  a  right  to  a  year's  dividend, 
that  right  cannot  be  taken  from  them, 
unless  an  intention  to  deprive  them  of  it 
is  positively  stated,  or  is  clearly  deducible 
from  the  language  of  the  legislature.  I 
do  not  BO  construe  the  clause  in  question. 
It  merely  provides  that  the  bsdanee,  if 
any,  of  the  243,000<.  shall  go,  as  the 
whole  would  have  gone  if  there  had  been 
no  default.  The  object  of  the  act  was  to 
give  validity  to  the  shares  fraudulently 


created,  and  to  enable  the  directors  to  apply 
the  existing  fund  in  restoring  the  capital 
to  its  proper  amount.  What  would  be  the 
amount  required  for  such  a  purpose  was 
uncertain.  It  might  not  be  so  large  as  to 
exhaust  the  whole  of  the  248,0002.  It  was, 
therefore,  necessary  to  enact  how  the  sur- 
plus, if  any,  should  he  applied.  If  there 
should  be  no  surplus,  then  the  funds  of 
the  company  would  be  dealt  with  as  if 
no  divisible  fhnd  had  existed  on  the  Slst 
of  December  1856,  and  the  consequence 
would  be  that  the  next  division  of  profit 
would  be  made  on  the  fund  realized  since 
the  30th  of  June  1856.  Tbe  only  effect 
of  the  3rd  section  is,  to  authorize  the  appli- 
cation of  a  particular  balance,  if  any  should 
exist,  in  the  same  way  as  if  it  had  been 
appropriated  for  division  by  a  r^Iar  vote 
of  a  general  meeting. 

The  clause  does  not  say  that  for  all  pur- 
poses it  is  to  be  deemed  tiiat  an  apportion- 
ment of  profits  had  been  made  by  the 
resolution  of  the  I2th  of  March  18S7.  The 
legislature  contemplated  the  possibility  of 
a  surplus,  and  therefore  provided  for  ita 
application,  if  any  should  exist.  If  there 
should  be  no  surplus,  then  the  8rd  section 
may  be  struck  out  of  the  act,  and  it  is 
impossible  to  suppose  that  the  legislature 
meant  that  the  right  of  the  preference 
shareholder  should  depend  on  the  accident 
of  whether  there  should  or  should  not  be  a 
surplus,  a  matter  which  could  not  be  ascer- 
tained till  posubly  a  very  distant  day. 

I  think  it  clear,  therefore,  that  there  is 
nothing  in  the  act  of  last  session  to  inter- 
fere with  the  right  of  the  preference  share- 
holders to  receive  a  year's  dividend  out  of 
the  sum  ascertained  by  the  directors  to  be 
the  amount  of  profit  applicable  to  dividend 
since  the  last  declaration  of  dividend  in 
respect  of  profits  which  accrued  up  to  the 
30th  of  June  1856.  It  is  from  that  date 
that  the  dividend  is  to  be  declared,  and 
the  sum  out  of  which  the  dividend  is  to 
be  declared  is  more  than  sufficient  to  pro- 
duee  the  full  amount  of  the  dividends 
payable  to  the  holders  of  the  privileged 
shares,  and  this  is  all  that  practically  con- 
cerns the  parties  in  this  litigation. 

But  the  decree  goes  fiirther.  It  declares 
"  that  the  plaintiffs  respectively,  and  the 
other  holders  of  preference  stock  in  the 
Great  Northern  Railway  Company,  on 
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wliOK  behalf  they  respectiTely  aue,  are 
entitled  to  be  paid  dividends  out  of  the 
profit!  realised  by  t3ie  eompaiiy  on  the 
■iBotint  of  preCerence  stock  held  by  them 
respectively,  from  the  SOth  of  June  1856, 
according  to  the  amount  of  dividends 
which  the  said  several  classes  of  prefer- 
ence Btock  respectively  carry,  before  any 
payment  in  respect  of  dividends  or  other- 
irise  is  made  to  any  of  the  holders  of 
original  ordinary  stock,  A.  stock  and  B. 
stock,  in  the  said  company,  or  any  of  such 
itocki,  out  of  such  profits.  And  it  is 
ordered,  that  a  perpetual  injunction  be 
awarded  to  restrain  the  defendants,  the 
Great  Northern  Railway  Company,  from 
declaring  any  dividend  on  the  ori^nal  ordi- 
nary stock,  A.  stock  and  B.  stock,  in  the 
■aid  company,  or  any  of  such  stocks,  or 
nj  part  thereof  respectively,  without  re- 
gard to  the  rights  of  the  plaintiffs  respec- 
tively, and  the  other  holders  of  preference 
stock,  on  whose  behalf  they  respectively 
ne,  to  be  paid  in  priority  the  full  amount 
of  the  dividends  payable  upon  or  in  re- 
spect of  the  preference  stock  held  by  them 
respectively,  to  be  computed  from  the  SOth 
of  Juie  1856,  and  from  making  or  causing 
to  be  made  any  payment  for  dividend  or 
otherwise  to  any  of  the  holders  of  original 
ordmary  stock,  A.  stock  and  B.  stock,  in 
the  said  company,  or  any  of  such  stocks, 
witboDt  first  paying  or  providing  fbr  the 
payment  to  the  plaintifTa  respectively  and 
the  several  other  holders  of  preference 
atock  in  the  company,  on  whose  behalf 
they  respectively  sue,  of  the  full  amount 
of  Uie  dividends  payable  upon  or  in  respect 
of  the  preference  stock  held  by  them  re- 
■pectivety,  to  be  computed  from  the  90th 
of  June  1856." 

It  is  necessary,  therefore,  for  ns  to  say 
whether  that  dedaration  and  the  conse- 
qWDtial  direction  are  light ;  in  other 
words,  whether,  if  the  sum  to  be  divided, 
t  my  period  of  distribution,  is  insuflBcient 
to  pay  in  fall  the  dividends  due  to  the 
holders  of  preference  shares,  they  are  en- 
titled on  the  next  declaraUon  of  dividend 
to  receive  the  arrears  unpaid  as  well  as  the 
new  dividend  7  The  Vice  Chancellor  de- 
eded in  the  affirmative ;  and,  after  much 
connden^ion,  I  think  he  eoneetly  so 
decided. 

The  diffieuliy  Arises  from  the  irant  of 


a  specific  and  distinct  definiUon  as  to  the 
extent  of  the  rights  conferred  on  each  par- 
ticular class  of  shareholders  by  way  of 
preference.  The  plaintiffs  say,  the  right 
of  a  shareholder,  who  is  entitled  to  a  divi- 
dend by  way  of  preference,  is  to  receive 
his  dividend  out  of  all  profits  from  time  to 
time  accruing,  and  to  carry  over  his  de- 
mand for  any  unpaid  arrears  to  all  subse- 
quent divisions  of  profits.  The  defendants 
say,  he  has  no  right  upon  any  frmd,  save 
that  actually  under  distribution,  and,  if 
that  fund  is  insufiicient  to  satisfy  him,  he 
has  no  claim  on  any  subsequent  profits. 
The  expression  "  preference  share,"  or 
*'  preferential  dividend,"  is  equivocal.  It 
by  no  means  clearly  indicates  what  are 
the  rights  of  those  to  whom  it  applies.  I 
do  not  think  it  can  fairly  be  said  to  be  an 
inaccurate  expression,  whichever  of  the 
two  constructions  be  put  upon  it.  All  that 
the  language  fairly  imports  is,  that  some 
preference  is  given  to  the  persons  to  whom 
the  language  applies.  How  far  the  prefer- 
ence is  to  extend  must  be  ascertained  by 
other  media  than  the  mere  expression 
itself. 

It  was  ai^ed  that  the  word  "dividend" 
must  be  taken,  ex  vi  tommit,  to  apply 
merely  to  one  fUnd  to  he  divided,  and  that 
it  could  not  in  ita  true  meaning  be  ex- 
tended to  any  fund  afterwards  to  be  brouf^t 
into  division.  But  it  must  be  observed 
that  the  word  "  dividend,"  as  used  in  this 
and  similar  cases,  is  never  used  with  strict 
accuracy,  if  strict  accuracy  depends  upon 
its  primary  meaning.  The  word  "  dividend," 
if  we  look  to  its  derivation,  means  ob- 
viously the  fund  to  be  divided,  not  the 
share  of  any  particular  partner  or  person 
in  that  fund,  and  strict  langu^  would 
require  us  to  speak,  not  of  the  dividend 
which  each  shareholder  is  entitied  to  re- 
ceive, but  of  his  aUqnotportUm  of  the  divi- 
dend. This,  however,  is  rather  a  verbal 
or  grammatieal  than  a  substantial  discus- 
sion, and  I  advert  to  it  only  fbr  the  pur- 
pose of  shewing,  that  in  construing  the 
clauses  in  these  acts,  which  give  to  cer- 
tain shareholders,  in  preference  to  others, 
rights  to  dividends,  we  must  construe  the 
word  "dividend"  in  a  secondary  sense, 
and  not  according  to  its  strict  original 
meaning.  And,  acting  on  this  view  of  the 
case,  I  have  come  to  the  condnnon,  that 
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what  these  statutes,  in  fact,  guarantee  ta 
the  favoured  shareholders  is,  a  charge  on 
all  accruing  profits  at  the  stipolated  rate, 
before  anything  is  divided  among  the 
ordinary  shareholders.  This  is,  substan- 
tially, interest  chsigeable  excltuively  on 
profit*.  There  is  nothing  in  sneh  a  nse  of 
the  word  "dividend"  which  is  at  all  at 
variance  with  ordinary  usage.  We  speak 
of  the  dividends  payable  on  the  SL  per 
cents.,  when  in  truth  we  mean  no  more 
than  an  annuity  of  32.,  chargeable  upon 
and  payable  out  of  the  public  revenue. 
But  the  strong  ground  on  which  I  rest  in 
support  of  this  construction  is,  that  on  any 
contrary  hypothesis  the  legislature  would 
not  unfrequently  place  the  interest  of  the 
directors  in  conflict  with  the  duty  they 
owe  to  the  shareholders.  Thus,  before  the 
directors  propose  a  fund  to  be  apportioned 
by  way  of  dividend  among  the  shareholders 
they  may  and  ought  to  set  apart  any  sum 
which  they  may  ^ink  reasonable  to  meet 
contingencies,  or  to  enable  them  to  enlarf^ 
or  improve  the  works.  It  is  expressly 
projrided  by  the  122nd  section  of  the  Com* 
panies  Clauses  Act,—"  Before  apportion- 
ing the  profits  to  be  divided  among  the 
shareholders,  the  directors  may,  if  they 
think  fit,  set  aside  thereout  such  sum  as  they 
may  think  proper  to  meet  contingencies, 
or  for  enlarging,  repairing  or  improving 
the  works  connected  with  the  undertaking, ' 
or  any  part  thereof,  and  may  divide  the 
balance  only  among  the  Bhaxeholders." 
It  is  obviona  that  the  question,  what 
amount  it  may  be  reasonable  to  set  apart 
for  such  a  purpose,  must  often  be  one  of 
great  nicety ;  and  in  deciding  it,  the  di- 
rectors may  have  to  determine  whether  the 
fund  retained  may  or  may  not  be  so  large 
as  to  make  the  divisible  surplus  insufficient 
to  pay  the  privileged  shareholders  in  full. 
The  consequence  of  such  an  appropriation 
may  be  to  deprive  them  of  a  portion  of 
their  dividend,  and,  on  the  other  hand, 
materiaUy  to  increase  the  next  half-year's 
dividend,  so  as  to  leave  a  large  aurplua 
for  the  general  ordinary  shareholders.  If 
the  loss  on  the  former  dividend  is  not  to 
be  carried  on  and  made  good  oat  of  the 
next  apportionment,  it  is  obvions  that  the 
relative  rights  of  the  different  classes  of 
shareholders  may  depend  on  the  discretion 
of  the  ^xector»-^  state  of  things  which 


the  legislature  could  hardly  have  intended. 
If  the  directors  are,  as  probably  they  will 
be,  ordinary  shareholders,  they  will  have 
an  interest  so  from  time  to  time  to  set 
aside  portions  of  their  funds  for  the  benefit 
of  the  company  in  the  next  half-year,  as 
to  prevent  the  preference  shareholderi 
from  receiving  a  dividend  in  full,  and  they 
will  thus  create  a  lai^r  fund  for  division 
on  the  next  occasion,  the  entire  benefit  of 
which,  on  the  argument  of  the  appellants, 
will  accrue  to  the  benefit  of  the  ordinary 
shareholders.  I  am  aware  that  it  will 
always  be  the  duty  of  the  directors  to  fix 
the  amount  of  the  fund  to  be  retained  with 
reference  to  the  general  interest  of  all 
classes  of  shareholders,  and  not  to  favour 
any  one  class  at  the  expense  of  the  other. 
But  when  I  see  Uiat  on  one  construction 
of  these  acts  the  l^slatnre  will  have  given 
to  the  directors  an  interest  in  opposition 
to  thrar  duty,  and  that  on  the  other  con- 
struction they  will  not  have  done  so,  I  am 
led  strongly  to  believe  that  the  latter  is 
the  sounder  interpretation.  The  same 
reasoning  is  also  applicable  to  the  duty  of 
the  directors  under  section  120.  There  is 
no  time  fixed  at  which  dividends  are  to  be 
declared,  and  if  at  the  end  of  any  particular 
half-year  the  fund  for  division  should  be 
little  more  than  nominal,  prudence  would, 
or  might,  lead  the  directors  to  postpone 
the  taking  of  any  step  towards  the  declaring 
of  a  dividend  until  a  subsequent  period. 
But  if  by  declaring  a  dividend  when  Uie 
fUnd  is  merely  nominal  the  claim  of  the 
preference  shareholder  is  cleared  up  to  the 
time  of  the  distribution,  it  is  obviously 
the  interest  of  the  ordinary  shareholders 
that  such  a  declaration  should  be  made. 
So  that  here,  too,  the  interest  of  the  di- 
rectors as  ordinary  shareholders  may  be  in 
conflict  with  the  duty  they  have  to  per- 
form towards  all  persons  interested,  in- 
cluding the  preference  shareholders. 

These  anomalies  are  all  avoided  if  we 
hold  that  the  preference  pvea  by  these 
statutes  confers  a  right  to  receive  dividenda 
at  the  stipulated  rates,  attaching  not  only 
on  the  profits  accrued  when  the  dividend 
is  declared,  but,  if  they  are  insufficient, 
then  on  subsequent  profits.  On  such  a 
construction,  which  the  language  well 
justifies,  there  can  be  no  inducement  to 
the  directors,  either  undnly  to  act  aside 
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foDds  for  enlar^ng  the  works  with  a  riew 
to  (nture  profit,  or  to  proposa  a  dividend 
wbeD  there  is  no  substantial  fund  for  dis- 
tribution. The  rights  of  thoso  entitled  to 
]H«ferenee  will  be  effectually  secured,  and 
the  interest  of  the  directors  cannot  be 
bronght  in  constant  conflict  with  their 
daties. 

I  therefore  concur  with  Vice  Chancellor 
Wood  in  the  conclusion  at  which  he 
arrired;  namely,  that  if  on  the  declara- 
tion of  a  dividend  the  fund  to  be  divided 
shoald  be  insufficient  to  satisfy  the  claim 
of  the  shareholders  entitled  to  prefereace, 
those  shareholders  will  be  entitled  to  be 
paid  in  full  out  of  all  lubsequent  di- 
vidends before  the  ordinary  shareholders 
csn  reoeive  anytiiing^ — a  view  of  the 
ease  which  fiilly  justifies  the  terms  of 
the  decree. 

I  must  add,  however,  that,  even  if  this 
had  not  been  so,  the  right  of  the  holders 
itf  the  preference  shares  to  receive  tfa^r 
dividends  of  all  the  profits  accrued  for  the 
period  current  since  the  ordinary  meeting 
at  whid  the  dividend  was  declared  of  the 
^fits  up  to  the  30th  of  June  1856,  ap- 
pears to  me  to  admit  of  no  doubt. 

I  am  therefore  of  opinion  that  the  pre- 
sent appeal,  having  entirely  fiuled,  ought 
to  be  <&missed  with  costs. 

LoiD  lusncB  Knight  Bruce.— The 
appellants  in  this  cause  are  the  defendants, 
eontaiding  that  the  decree  under  appeal 
pres  the  plaintiffs  undue  protection,  and 
aacribes  to  them  rights  not  belonging  to 
them.  The  hearing  of  the  suit  before  Vice 
Chancdlor  Wood  occupied,  we  are  told, 
not  quite  two  days ;  here  it  consumed 
more  than  three a  quantity  of  time  dis- 
^portioned,  I  tiiink,  to  the  nature  of  the 
eoBtest.,  The  case  supposed,  and  to  be 
sstmned,  is  that  of  a  dividend,  fairly  and 
ptqwrly  declared,  out  o£  the  profits  at 
>et  uoeme,  or  upon  tiie  profits  or  net  in- 
come, of  tbe  Great  Nonh«n  Rnlway 
Company,  in  respect  of  the  time  between 
two  specified  pMiods  ;  but  a  divided,  not 
wffidmt  to  pay,  in  respect  of  that  time, 
tbe  preference  stockholders  tlie  full  amount 
of  their  respective  minimum  per-centage, 
(a  word  not,  perhaps,  English,  but  Intel- 
^g;ible): — as,  for  instance,  a  dividend, 
declared  at  [^y-day,  1806,  for  the  time 
5u  Siana^  XXVII.-(!uwl 


between  that  and  the  preceding  Michael- 
mas,  which  does  not  give  a  stoi^holder  of 
10,000^,  entitied  to  preference  to  the  ex- 
tent of  51.  per  cent,  per  annum,  so  much 
as  250i.  In  such  circumstances  the  de- 
fendants contend  that,  in  respect  of  all 
profits  and  dividends  subsequent  to  Lady- 
day,  1856,  the  preference  stockholder 
must,  as  between  himself  and  the  ordinary 
shareholder,  stand  in  the  same  position 
and  be  considered  to  have  merely  the  same 
rights  as  if  the  Lady-day  dividend  had 
given  him  250^.  instead  of  a  sum  less  than 
2501.  I  think  this  proposition  not  main- 
tainable, and  am  of  opinion — dearly  of 
opinion— that,  according  to  the  true  mean- 
ing of  the  acts  of  parliament,  resolutions 
and  certificates,  creating  the  titie  of  tiie 
plaintiSh  and  the  other  persons  on  whose 
behalf  they  are  here,  the  ordinary  share- 
holders are  not  entitied  to  any  dividend 
or  share  of  profits  in  respect  of  any  time 
or  period  until  payment,  or  provision 
made  for  paying,  to  the  preference  stock- 
holders the  full  amount  of  their  minimum 
dividend  severally  in  respect,  not  only  of 
the  same  time  or  period,  but  also  of  all 
antecedent  time — for  example,  until  in 
the  instance  supposed  the  difference  be- 
tween the  former  dividend  of  the  10,000/. 
praferenee  itoekhcdder,  and  the  250/.  shall, 
,  indepen^ntly  of  any  other  dividend,  have 
been  made  good  to  him.  l^e  phraseology 
of  the  statutes,  reports  and  certificates, 
not  very  expanded  aa  concerns  the  matter 
in  contest,  may  be  open  to  grammatical, 
or  philological,  or  conveyaueing  eavil,  or 
indeed  criticism,  but  compared  with  that 
of  some  compositions  which  the  Courts  of 
justice  of  this  country  are  expected  to 
construe,  is  of  absolute  accuracy  and  per- 
spicuous clearness.  I  lay  no  stress  against 
the  ddbndants,  though  probably  stress 
might  well,  in  favour  of  the  plaintiffs,  be 
laid,  on  the  grossly  unjust  eonseqnences 
likely,  if  not  certain,  to  follow  an  adoption 
of  the  defendants'  construction.  Not  any 
mch  consideration  ii,  I  think,  requisite 
for  ascribing  to  the  language  of  the  acts, 
reports,  resolutions  and  certificates,  a  force 
adverse  to  the  appeal.  If,  indeed,  inten- 
tion were  made  subservient  to  words,  and 
not  words  to  intention,  there  might  per- 
haps be  something  to  be  said  for  tiie  ordi- 
nary shareholders,  but  I  do  not  know  that 
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eron  such  a  wide  departure  from  the  prin- 
ciplei  of  jurisprudence  would  help  them. 
The  expressions, "  51.  per  cent,  perpetual," 
**  51,  per  cent,  redeemable,"  "4^1.  per 
cent,  redeemable,"  and  **  Si.  per  cent.  121, 
IQs,  preference,"  in  the  certificatet,  must 
of  course  be  read  in  conjunction  with  the 
acts  of  parliament  and  resolati<ms  which 
ttutfaorixe  them  respectiTely,  and  be  under- 
stood as  if  in  each  case  the  words  '*  per 
annum"  hi^  been  inserted  immediately 
after  the  word  "cent"  or  "centum."  Of 
this  there  can  be  no  doubt. 

The  word  "dividend"  carries  no  spell 
with  it.  Applicable  to  various  subjects, 
it  is  not  intelligible  without  knowing  the 
matter  to  which  it  is  meant  aa  referring, 
and,  of  course,  where  there  is  a  context, 
it  is  liable  to  be  affected  by  that  context. 
But  the  defendants'  gloss  upon  it  seems  to 
me  arbitrary  and  fanciful.  The  word,  as 
used  in  the  places  in  which  we  have  now 
to  deal  with  it,  means,  I  iqiprehend,  ahare 
of  profits.  Nor  can  I  discover  any  neces- 
dty,  authority  or  reason,  for  limiUng  and 
restricting  the  effect  of  the  word  "  prefer- 
ence/* as  the  defendants  require  it  to  be. 
The  expression,  where  we  have  to  construe 
it,  seems  to  me  correctly  used  in  a  large 
and  general  sense  as  between  or  amongst 
the  stockholders  and  shareholders  in  respect 
of  time  and  profits.  A.  and  B.  and  C.  are 
partners  in  a  trade,  each  having  contributed 
an  equal  share  of  capital,  but  they  agree 
that  out  of  the  profits  51.  per  cent,  per 
annum  shall  preferably,  and  in  the  first 
instance,  be  paid  to  A.  on  his  portion  of 
the  capital.  The  division  of  profita  be- 
tween them  is  agreed  to  be,  and  is,  perio- 
dically made ;  but  at  one  of  the  periodical 
divisi<nii  the  profits  iall  short  of  suffl- 
dency  to  pay  this  amount  to  A,  from  the 
time  to  which,  out  of  the  profits,  his  inter- 
est had  been  previously  paid.  Is  the  defi- 
ciency not  afterwards  to  be  made  good  to 
him  out  of  the  profits  when  more  than 
adequate  to  answer  it  ?  I  have  heard  no 
reason  why  not.  If,  indeed,  such  a  thing 
is  prohibited  by  the  terms  of  the  contract, 
they  must  be  abided  by.  Is  there  any 
such  prohibition  in  the  present  instance  ? 
As  it  seems  to  me,  clearly  not. 

A  part  of  the  argument  for  the  defen- 
dants having  been  illustrated  by  the  figure 
of  the  filling  of  a  eupi  I  may  be  excused 


for  su^esting  another  case.  Let  us  sup- 
pose a  right  to  have  a  tun  of  wine  from  a 
vineyard — is  that  the  same  as  the  right  to 
have  a  tun  of  wine  from  a  vintage  ?  I  do 
not  think  so.  In  the  former  case,  the  de- 
ficiency of  an  earlier,  might  have  to  be 
supplied  by  a  later,  vintage — not  so,  pro- 
bably, in  the  other.  Here,  as  I  apprehend, 
the  plaintiffs  have  the  vmeyard,  and  not 
merely  the  chance  of  a  particular  vintage 
to  look  to. 

In  what  I  have  been  saying  I  bare  dis- 
regarded, nor  meant  to  refer  to,  the  statute 
of  the  present  year,  except  as  by  the  1st 
section  it  enacts  thus  : — "  All  stock,  of 
whatever  description,  and  all  shares  in  the 
Great  Northern  and  East  Lincolnshire 
Railway  Companies  respectively,  appear- 
ing upon  the  registers  of  stock  and  shares 
of  the  same  companies  respectively,  on  the 
31st  day  of  January  and  the  Slst  day  of 
March  1857.  respectively  (when  the  said 
registers  were  respectively  last  closed),  are 
hereby  declared  to  be  valid,  and  to  entitle 
the  holders  thereof  to  all  the  rights,  privi^ 
leges  and  advantages,  and  to  subject  the 
holders  thereof  to  all  the  duties  and  lia- 
bilities which  attach  to  the  same  stock  or 
shares,  or  which  would  attach  to  the  same 
if  they  had  been  all  legally  created  and 
issued  under  the  authority  of  the  acts  re- 
lating to  the  said  companies  respectively." 
This  section,  in  my  judgment,  must  be 
considered  both  retrospective  and  prospec- 
tive as  to  its  effect.  But  then  comes  the 
question,  if  question  it  should  be  called, 
as  to  the  effect  on  the  plaintiffs'  rights  of 
the  2nd  and  3rd  sections  of  the  act  of  the 
last  session ;  and  it  is,  in  my  ju^rment, 
plain  that,  as  between  the  plsdntiffs  and 
the  ordinary  Aareholders,  the  l^slatnre 
meant  by  those  sections  to  leave,  and  did 
leave,  the  plaintiffs,  with  respeet  to  their 
rights  under  the  Ist  section  and  tlie  former 
statutes  and  their  contracts,  in  the  same 
position  as  if  the  profits  represented  by  the 
sum  of  243,923/.  5b.  8d.,  mentioned  in  the 
2nd  section,  had  not  existed  or  had  been 
originally  less,  by  the  amount  of  such  por- 
tion of  that  sum  as  should  be  abstracted 
by  force  of  that  section.  This  the  Vice 
Chancellor  has  perhaps  better  expressed 
in  the  last  declaration  of  his  decree  in  these 
words :— "  This  Court  doth  declare  that, 
according  to  the  true  construcUon  of  the 
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3rd  section  of  *  The  Oreat  Northern  Rail- 
way Company  (Capital)  Act,  1857,'  the 
remedy  thereby  given  to  the  preference 
•faareholders  is  cumulative,  and  by  way  of 
«ecarity  to  them  for  the  amount  of  their 
dividend,  and  not  in  substituUon  of  such 
dividend."  I  adopt  that  declaration,  and 
though  not  because,  yet  not  the  less  will- 
ingly because,  the  claim  of  the  defendantt 
to  rapport  their  appeal  upon  the  ground— 
the  alleged  ground— that  the  act  of  1857 
it  &tal  to  the  suit,  even  though  inde- 
pendently of  that  act  the  pluntifib  would 
bave  been  entitled  to  succeed,  is  one  whieh 
conld  not,  in  my  opinion,  be  sustained 
without  casting  much  discredit,  not  only  on 
those  who  prepared  and  conducted  the  bill 
of  1857,  but  on  both  Houses  of  Parliament 
alto.  I  do  not  think  such  an  imputation 
deserved  by  eiUier  House  of  Parliament 
or  by  the  promoters  of  the  bill,  especially 
the  defendants'  solicitor,  Mr.  Leech,  whom, 
having  had  him  under  my  observation 
profenionally  for  more  than  twenty  years, 
I  connder  to  be  an  excellent  man  of  busi- 
ness ;  that  is  to  say,  a  man  of  integrity,  as 
well  as  of  diligence,  accuracy  and  know- 
ledge. It  nuy  be,  or  is,  superfluous  to 
add,  bnt  I  will,  nevertheless,  distinctly  say, 
that,  independently  of  the  statute  of  this 
year,  the  lasses  sustained  by  the  company 
throngh  the  fiends  of  their  servant  Redpath 
(whe^er  any  of  those  above  him  neg- 
lected, or  did  not  neglect,  their  duty), 
were,  in  my  judgment,  most  clearly  leases 
to  be,  as  between  the  preference  stock- 
holders and  the  general  shareholders,  borne 
wholly  by  the  latter.  Nor,  perhaps,  before 
parting  with  the  cause,  should  I  omit  to 
observe,  that  the  provisions  mentioned  in 
the  a^inent,  which  certain  acta  of  par- 
liament relating  to  other  companies  have 
made  respecting  preference  dividends,  ap- 
pear to  roe  altogether  immaterial  for  any 
present  purpose,  and  that  the  statute  of 
the  8  Vict.  c.  16,  upon  which,  and  espe- 
eiaily  the  66th,  90th,  9l8t  and  116th,  and 
six  foUowing  sections,  much  comment  was 
bestowed  at  the  bar,  tbongb  containing, 
probably,  matter  fiavonrable  to  the  plun- 
tiffi,  appears  to  me  not  to  afford  the  least 
assistance  or  countenance  to  the  defen- 
^ts'  daim.  I  think  the  whole  decree 
Bunifestly  right,  and  the  appeal  unreason- 
able. 


Lord  Justice  Turner.— The  question 
which  we  have  to  determine  in  this  case  is, 
whether  the  holders  of  the  preference  stock 
in  this  company,  who  are  represented  by 
the  plaintiffs  in  this  suit,  are  entitled,  as 
against  the  holders  of  the  company's  ordi- 
nary stock,  to  b^  p»d  out  of  the  net  re- 
venue of  the  company  for  the  half-year 
ending  the  30th  of  June  1857*  dividends 
upon  their  preference  stock  from  the  SOth 
of  June  18fi6t  or  from  the  Slat  of  Decem- 
ber 1856  only :  the  plaintiSh  (the  holders 
of  the  preference  stock)  claiming  their 
dividends  from  the  former  date ;  and  the 
defendants  (who  represent  the  holders  of 
the  ordinary  stock)  insisting  they  are  only 
due  from  the  latter  date. 

Upon  the  facts  on  which  this  question 
depends,  there  does  not  appear  to  be  any 
dispute.  It  is  admitted  that  the  company's 
net  revenue  for  the  half-year  ending  the 
30th  of  June  1857,  ia  more  than  sufficient 
for  the  payment  of  the  full  amount  of  the 
dividends  dumed  by  the  holders  of  the 
preference  stock,  and  the  validity  of  that 
stock  is  not  disputed.  This  question  de- 
pends, as  it  seems  to  me,  upon  three  points: 
—First,  what  were  the  rights  which  were 
attached  to  the  preference  ahares  (now 
converted  into  stocks)  under  the  acts  and 
resolutions  by  which  those  shares  were 
created  7  Secondly,  what  were  the  rights 
belonging  to  the  holders  of  these  stocks 
under  the  Companies  Clauses  Consolida- 
tion Act  ?  And,  thirdly,  whether  the 
rights  thus  attached  and  belonging  to 
these  stocks  have  or  have  not  been  taken 
away  by  the  act  of  this  company,  passed 
in  the  year  1857»  in  consequence  of  Red- 
path's  frauds. 

In  order  to  determine  the  first  of  these 
questions,  we  must,  of  course,  examine  the 
constitution  of  these  shares,  of  which  there 
are  four  classes.  The  first  class  was  created 
in  the  year  1849.  By  the  act  of  that  year 
it  was  enacted  (by  section  26.)  that  "  it 
should  be  lawful  for  the  company,  with  the 
assent  of  three-fifths  of  the  votes  at  any 
general  meeting,  to  guarantee  the  payment 
of  dividenda  not  exceeding  in  any  case  71- 
per  cent,  per  annum  on  any  particular 
shares  which  the  company  might,  by  any 
of  the  thereinbefore  recited  acts,  be  autho- 
rised to  issue  in  preference  to  the  payment 
thereof  on  the  ordinary  shares  of  the  corn- 
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pany,  and  upon  sttch  tenna  u  ihovld  be 
by  the  resolution  of  such  meeting  defined. 
And  it  was  provided,  that  any  preference 
shares  which  should  have  been  already 
issued  by  the  company  should  have  a  pre- 
ference or  priority  of  dividend  over  the 
shares  so  guaranteed  as  aforesaid,  and  all 
preference  shares  should  have  priority  of 
dividend  according  to  the  date  at  which 
such  abares  should  have  been  issued."  In 
pursuance  of  this  act,  stock  was  issued, 
the  certificates  of  which  purport«d  that  the 
holder  was  entitled  to  6/.  per  cent,  per- 
petual prefbrence  atoek.  How  the  case 
would  have  stood  if  it  had  rested  upon 
these  certificates  alone,  I  will  not  under- 
take to  say.  The  certificates  plainly  im- 
port, that  the  holders  were  entitled  to 
stock  bearing  51.  per  cent.  But  whether 
51.  per  cent,  interest  or  5l.  per  cent,  divi- 
dend ;  or,  if  5l,  per  <»nt.  dividend,  whe- 
ther 51.  per  cent,  dividend  at  certain 
periods,  or  51.  per  cent,  dividend  when  a 
dividend  should  be  made  to  other  share- 
holders, is  not  expressed  upon  the  certifi- 
eates.  On  the  one  hand,  the  certificates 
are  issued  by  the  company,  and  form  the 
inducement  to  the  holders  to  take  the 
stock.  Th^  ought,  therefore,  as  I  think, 
to  be  construed  in  favour  of  the  holders ; 
and  of  course  it  must  be  more  for  the  bene- 
fit of  the  holders  to  have  5/.  per  cent, 
certain  than  51.  per  cent,  dependent  upon 
a  contingency.  On  the  other  hand,  they 
are  certificates  of  stock,  and  stock  carries 
dividends,  not  interest ;  and  "  dividends," 
it  is  said,  must  be  construed  to  be  portions 
of  profit,  more  especially  when  put  in  con- 
trast with  the  ordinary  dividend,  as  may  he 
said  to  be  the  case  here  by  force  of  the 
word  "  preference."  This  was  the  diffi- 
eolty  to  which  I  meant  to  refer  in  Sturge 
T.  the  Ea^em  Union  Railway  Company, 
which  was  mentioned  in  the  argument, 
although  the  difficulty  was  not  there  so 
clearly  put  as  it  might  hare  been,  the  pas- 
sage referring  to  the  subject  being  blended 
with  observations  on  the  act  which  I  then 
had  under  consideration,  and  which  did 
not,  or  at  all  events  did  not  prominently, 
present  the  difiiculty.  To  say  that  my 
mind  is  altogether  free  from  this  difficnity 
now,  would  be  going  too  far.  I  can  go  no 
further  than  to  say,  that  I  do  not  feel  the 
difficulty  now  so  strongly  as  I  felt  it  when 


that  case  was  before  me.  I  thmk  more 
weight  is  due  to  the  consideration,  Uiat 
diese  certificates  ought  to  be  construed  in 
favour  of  the  holders,  than  I  gave  it  in 

that  case. 

Returning,  however,  to  the  case  before 
us,  it  cannot,  I  think,  be  denied  that  the 
language  of  these  certificates  as  to  the 
51.  per  cent,  is  equivocal,  and  we  must 
therefore  look  to  the  context  to  explain  it. 
Now,  the  certificates  refer  to  the  act  of 
parliament,  and  the  act  of  parliament  refers 
to  the  resolutions.  How  then  does  the 
ease  stand  upon  the  net  f  The  aet,  as  I 
understand  it,  empowers  the  compuiy  to 
pledge  itself  to  the  payment  of  dividends 
at  a  certain  rate  per  cent,  per  annum,  in 
priority  to  the  ordinary  dividends.  It  may, 
therefore,  be  admitted  that  tlie  act  refers 
to  payments  out  of  profits ;  but  to  what 
description  of  payments  does  it  refer  ?  To 
payments  to  be  measured  by  time; — and, 
if  the  payments  are  to  be  so  measured,  how 
are  they  to  be  distinguished  from  interest 
to  be  paid  out  of  the  profits  at  certain 
periods  {  It  cannot  surely  make  any  difier- 
ence  that  they  are  denominated  dividends. 
Take  then  the  resolutions  in  connexion 
with  the  act.  It  appears  that  there  were 
two  issues  of  these  shares  in  the  year  1 849: 
one  before  the  act  under  the  resolution  of 
the  7th  of  June'  1 849 ;  the  other  after  the 
act,  under  the  resolution  confirming  the 
report  of  the  11th  of  August  1849.  But 
it  appears  that  the  report,  confirmed  by 
the  resolution  of  the  1 1th  of  August  1849, 
recommended  that  the  shares  to  be  created 
under  it  should  be  entitled  to  the  same 
privileges  as  the  shares  issued  under  the 
resolution  of  the  7th  of  June  1849,  and 
both  sets  of  shares,  therefore,  were  to  stand 
vpoA  the  same  footing,  and  to  be  governed 
by  the  resolution  of  the  7th  of  June.  Now, 
what  was  the  purport  of  the  report  on 
which  that  resolution  was  founded  7  It 
seems  to  me  to  be  clear  that  the  expression 
"  preference  dividend"  in  that  report  was 
used  in  the  sense  of  interest.  It  was  argued, 
indeed,  for  the  appellants,  that  the  expres- 
sion "  interest  or  preference  dividend"  in 
that  report  meant  interest  until  the  shares 
were  fully  paid  up,  and  preference  dividend 
afterwards.  But  I  am  by  no  means  satis- 
fied of  this,  and  even  supposing  it  to  be  so, 
there  would  still  remain  the  question,  what 
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was  meant  by  "preference  dividend"  after 
the  sbares  were  paid  up?  The  whole 
tenour  of  the  report  shews,  I  think,  that 
what  wai  so  meant  waa  interest.  It  may 
farther  be  observed  as  to  the  shares  created 
in  1849,  that  such  of  them  as  were  crested 
before  the  passing  of  the  act  were,  as  I 
nnderstand  the  act,  confirmed  by  the  25th 
teetion  of  it— a  section  which  it  can  hardly 
be  doubted  had  reference  to  the  resolution 
of  the  7th  of  Jnne«  as  it  confirms  the 
ihares  which  had  been  issued  since  the  5th 
of  Jnne. 

Passing  then  from  the  ahves  issued 

in  1849,  we  come  to  the  shares  issued 
ander  the  act  of  1851.  I  think  it  quite 
unnecessary,  however,  to  enter  into  detail 
in  the  consideration  of  the  question  before 
us  with  respect  to  these  shares.  The  pro- 
visions of  this  act  of  1851  are  in  all  material 
respects  the  same  as  the  provisions  of 
the  act  of  1849,  and  there  is  no  variance 
between  the  certificates  issued  under  the 
two  acts.  It  ii  tufiicient  to  say  that  the 
observations  which  I  have  already  made 
as  to  the  former  sharasi  ao  far  as  they  relate 
to  the  act  and  the  certificatei,  apply  equally 
to  these  sharea.  Then,  as  to  the  shares 
created  under  the  act  of  1853.  The  case 
of  the  plaintiffs  as  to  these  shares  seems 
to  me  to  be  even  stronger  than  their  case 
as  to  the  former  shares,  for  these  shares 
depend  wholly  upon  the  provisions  of  the 
act  under  which  they  were  created,  and  the 
set  is  express  that  the  shares  shell  bear  and 
receive  dividends  at  the  rate  of  41,  lOs,  per 
cent,  per  annum  in  preference  to  the  pay- 
ment of  dividends  on  the  ordinary  shares. 
And  so  as  to  the  shares  created  under 
tbe  act  of  1855,  which  enacts,  that  the 
holdeis  of  these  shares  shall  be  entitled  to 
fixed  dividenda  at  the  rate  of  52.  per  cent, 
per  annum,  in  preference  to  the  payment 
of  dividends  on  the  ordinary  shares,  with 
the  modification  only  that  the  title  shall 
be  sobject  to  such  conditions  as  shall  be 
expressed  at  the  time  of  the  issue  of  the 
■hares,  at  which  time  it  does  not  appear 
that  any  conditions  were  expressed. 

It  was  argued  on  the  part  of  the  appel- 
lants, with  reference  to  all  these  shwes, 
that  from  the  relation  in  which  the  prefer- 
ence and  ordinary  shareholders  stand  to 
each  other,  their  relation  being  that  of 
putans  and  not  of  debtor  and  creditor, 


the  preference  shareholders  could  be  en- 
titled to  no  other  advantage  over  the 
ordinary  shareholders  than  the  priority  of 
payment ;  but  this  consequence  does  not 
seem  to  me  at  all  to  follow  from  the  rela- 
tion of  the  parties.  The  position  of  the 
preference  shareholders  may,  indeed,  shew 
that  what  was  payable  to  them  must  be 
payable  out  of  profits ;  but  I  see  no  ground 
for  saying  that  it  shews  that  what  is  pay- 
able to  them  is  payable  out  of  the  profits 
of  the  current  year,  or  that  it  at  all  limits 
Uieir  demand  againat  the  profits.  Their 
rights  in  those  respects  woiUd  depend,  not 
upon  the  relation  of  the  parties,  but  upon 
the  terms  on  which  that  relation  was 
constituted.  Reference  was  also  made  on 
the  part  of  the  appellants  to  several  other 
acts  of  parliament,  from  which  it  waa 
sought  to  be  inferred  that  the  legislature 
had  assumed  that  preference  shareholders 
were  not  entitled  to  back  dividends.  But 
the  acts  referred  to  are  later  in  date  than 
the  acts  which  we  have  had  in  this  case  to 
consider ;  and  if  these  nets  give  the  right, 
it  cannot,  as  I  conceive,  be  taken  away  by 
inference  to  be  deduced  from  later  acts. 
I  hare,  however,  thought  it  right  to  look 
into  the  acts  referred  to,  and  I  think  the 
provisions  on  which  the  appellants  re- 
lied may  well  be  accounted  for  on  other 
grounds.  Upon  the  whole,  therefore,  I  am 
of  opinion,  upon  the  first  point,  that  there 
was  attached  to  all  these  preference  shares 
on  their  creation  a  right  to  be  paid  out  of 
the  profits  of  the  company  whenever  those 
profits  should  accrue,  before  any  payment 
to  the  holders  of  ordinary  shares,  the  fiill 
amount  of  the  dividend  at  the  rates  men- 
tioned in  the  eerUficates  from'  the  times 
when  such  full  payment  had  last  been 
made.  Supposing,  however,  that  this  right 
did  not  attach  to  these  preference  shares 
on  their  creation,  it  would  be  necessary  to 
consider  how  the  rights  of  the  holders  of 
them  would  stand  under  the  Companies 
Clauses  Consolidation  Act. 

The  Lord  Chancellor  has  already  read 
the  120th  section  of  that  act,  and  it  must 
be  present  to  the  mind  of  everybody  con- 
cerned in  this  ease,  and  I  shall  not  there- 
fore read  it  again.  By  that  section  it  is 
enacted,  that  whenever  a  dividend  is  in- 
tended to  be  made,  the  scheme  to  be  pre- 
pared by  the  directors  is  to  shew  the  profits 
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from  Che  period  when  tbe  last  dividend 
was  made,  and  those  profits  are  to  be  ap- 
portioned according  to  the  shares,  which 
of  course  must  mean,  with  reference  to 
their  priority,  as  well  as  in  other  respects ; 
for  o^erwise  no  dividend  could,  so  far  as 
I  can  see,  ever  be  declared  upon  preference 
shares.  The  scheme  for  this  dividend 
therefore  was  to  a^ew  the  profits  from 
June  1856,  when  the  last  dividend  was 
declared,  and  the  profits  to  be  apportioned 
by  it  were  the  profits  from  that  period. 
How  these  profits  were  to  be  apportioned 
aeeording  to  the  sliares,  having  regard  to 
the  priority  (to  which,  as  I  have  observed, 
regard  must  be  had)  without  the  dividend 
for  the  whole  year  being  apportioned  to  the 
preference  shareholders,  I  have  been  wholly 
at  a  loss  to  understand. 

Some  argument  was  attempted  to  be 
raised  on  the  other  provisions  of  the  act, 
by  which  the  accounts  were  to  be  made 
up  half-yearly;  but  the  half-yearly  ac- 
count and  the  scheme  of  dividends  are  per- 
fectly distinct  matters,  and  are  so  treated 
by  the  act.  It  was  said,  too,  that  there 
were  no  profits  from  June  to  December 
1856,  for  that  parliament  had,  by  the  act 
of  1857,  appropriated  the  income  during 
that  period  to  other  purposes;  and  the 
argument  was  even  carrieid  so  far  as  to 
contend  that  the  act  of  1857  amounted  to 
a  legislative  declaration  of  dividend.  Sup- 
pose, however,  that  matters  had  proceeded 
in  the  regular  course,  and  dividends  had 
been  declared  half-yearly,  and  parliament 
had,  in  any  half-year,  appropriated  the  in- 
come of  a  week  or  a  month  to  some  other 
purpose,  could  it  have  been  contended  that 
the  remainder  of  the  income  was  not  divi- 
sible according  to  the  shares  ?  I  think 
not.  If  the  argument  could  not  be  main- 
tained as  to  such  a  period  as  I  have  men- 
tioned, I  do  not  see  how  it  can  be  good  as 
to  any  portion  of  the  period  for  which  the 
account  is  to  be  made  up.  As  to  the 
argument  on  the  legislative  declaration  of 
dividend,  no  more,  I  think,  need  be  said 
than  that  nothing  could,  in  my  opinion, 
he  more  foreign  to  the  purposes  of  the 
act  of  1857,  than  to  impute  such  an  inten- 
tion to  the  legislature,  I  think,  therefore, 
this  point  also  must  be  decided  against 
the  appellants. 

There  remains,  then,  only  the  question 


on  the  operation  of  the  act  of  1857  — 
whether  it  has  taken  away  from  the  prefer- 
ence shareholders  those  rights  which  existed 

up  to  the  moment  of  its  being  passed  7  I 
am  of  opinion  that  it  has  not.  After  wliat 
has  been  already  said  on  this  subject,  I 
shall  say  but  a  few  words  npon  it.  I  take 
it  to  be  a  sound  rule  of  construction,  that 
certain  rights  are  not  to  be  taken  away  by 
uncertain  words.  The  scope  and  purpose 
of  this  act  seem  to  me  to  be  plain — to  re- 
duce the  capital  of  the  company  within  ita 
proper  limits— a  purpose  wholly  foreign  to 
tiie  determination  of  any  question  between 
the  preference  and  the  ordinary  sharehold- 
ers. If,  therefore,  the  legislature  has  done 
what  the  appellants  contend  for,  it  has  done 
so,  not  by  any  enactment  designed  for  the 
purpose,  hut  by  the  means  which  it  has 
used  for  carrying  into  effect  a  different 
purpose.  It  has,  indeed,  taken  away  a 
fund  which  would  have  been  applicable  to 
the  payment  of  the  preference  dividend, 
but  tiie  fund  which  it  has  taken  away  would 
also  have  been  applicable  to  the  payment 
of  the  ordinary  dividend.  It  does  not  seem 
to  me,  therefore,  that  the  mere  fact  of  this 
fund  having  been  resorted  to,  can  fiimish 
any  inference  in  fitToui-  of  the  ordinary 
shareholders.  The  rights  of  the  pteferenee 
shareholders  were  both  present  and  fatnre ; 
—preset,  as  to  the  fund  with  which  the 
legislature  dealt,  and  future  as  to  the  pro- 
fits which  might  afterwards  accrue  ;  and  I 
do  not  see  how  the  fact  of  the  present  right 
of  the  preference  shareholders  having  been 
interfered  with,  can  be-  taken  to  have  de- 
stroyed their  future  right.  The  appellants 
therefore  cannot,  I  think,  maintain  their 
case,  either  upon  the  general  scope  and  par- 
pose  of  the  act,  or  upon  the  particular  fund 
having  been  resorted  to  in  order  to  effectuiUe 
it.  It  was  said,  however,  on  tiieir  part^ 
that  the  misfortune  which  gave  rise  to  the 
act  was  a  common  misfortune,  and  that 
the  legislature  intended  that  it  should  be 
borne  in  common.  But  the  act  itself  con- 
tradicts this  theory ;  for  the  surplus  which, 
according  to  this  theory,  was  to  go  to  the 
preference  shareholders-  in  lieu  of  their 
dividend,  was  to  go  to  them  according  to 
their  priorities,  so  that  the  loss  would  fa\l 
wholly  on  the  lower  classes  of  preference 
shareholders.  Are  we  to  impute  to  the 
legislature  this  intention,  that  as  between 
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the  preference  shareholders  themselTes 
the  whole  loss  should  fall  upon  the  lower 
classes;  but  that  as  between  the  prefer- 
ence shareholders  and  the  ordinary  share- 
holden  the  whole  loss  should  not  be 
borae  by  the  ordinary  shareholders  ? 
A^un/it  was  said,  for  the  appellants, 
that  parliament  must  have  intended  to 
snb^tute  the  balance,  which  is  disposed 
of  fay  the  Sid  section,  for  the  fall  dividend 
which  would  have  been  payable  to  the 
preference  shareholders,  for  that  otherwise 
the  preference  shareholders  might  be  twice 
piid ;  and  ^is  ailment  was  also  pressed 
as  bearing  upon  the  second  point  by 
creating  a  difficulty  in  the  apportionment 
to  the  preference  shareholders  from  the 
uncertainty  of  what  would  be  coming  to 
them  under  this  3rd  section.  But  how  did 
this  balance  mentioned  in  this  Srd  section 
arise  ?  From  a  fund  which  was  primarily 
applicable  to  the  preference  dividends.  Is 
it  to  be  inferred  that  the  legislature  meant 
to  tske  away  other  rights  of  the  preference 
shireholden,  because  it  gave  ba<^  to  them 
a  fond  to  wUch  they  were  originally  enti- 
tled i  And,  as  to  the  double  payment  to 
the  preference  shareholders  and  the  sug- 
gest^ difficulty  in  the  apportionment,  of 
coorse  the  preference  shareholders  could 
not  be  twice  paid.  What,  if  anything, 
tl^ey  had  received  under  the  Srd  iection 
woald  be  known  to  the  company,  and 
would  be  deducted  from  what  was  appor- 
tioned to  them  for  dividend.  Another 
a^ment  on  the  part  of  the  appellants 
«u,  that,  except  upon  their  construction 
of  this  act,  the  third  clauie  was  unneces- 
nry.  But  this  a^ument  assumes  that 
thoe  would  of  necessity  be  a  surplus  suffi- 
dent  for  the  payment  of  all  that  was  due 
to  the  preference  shareholders,  and  this  the 
Iq^slature  cannot,  I  think,  be  taken  to 
have  known ;  and  even  if  it  did  know,  I 
do  not  think  that  the  mere  fact  of  its  having 
■ecared  the  fund  to  those  to  whom  it 
originally  belmiged,  could  justify  us  in 
adapting  the  inference  for  which  the  ap- 
pellants contend.  Upon  these  grounds,  I 
of  opinion  that  the  argument  of  the 
appellants  on  this  third  point  also  is  un- 
tenable, sad  I  think  this  appeal  must  be 
dimnttsed,  and  dismissed  with  costs. 


Lraos  Justices.  *) 

Nov  5       (       ^™  '^^^^i^' 

Forest  of  Dean — JEneroaehmeni~-Statuteg 
20  Car.  2.  e.  3.  and  I  ^  2  Fiet.  e.  42.— 
*'Holder"~-Tenantfor  Life. 

The  possessor  of  lands,  encroaehmentsonthe 
Forest  of  Dean,  devised  the  same  to  his  wife 
for  life,  with  remainder  to  his  sons.  The 
statute  20  Car.  2.  e.  3.  had  enacted  that  all 
titles  obtained  by  encroachment  nfler  the 
passing  of  the  act  should  be  void.  The 
statute  1  4-  2  Viet.  e.  42.  enabled  "  holders" 
of  certain  encroachments  so  made  to  acquire 
the  fee.  The  wife  obtained  a  conveyance 
of  the  fee  in  such  encroachments: — Held, 
( affirming  a  decree  of  one  of  the  Vice  Chan- 
cellors )  that  she  had  acquired  the  fee,  not 
for  her  own  benefit  onli/,  but  for  the  benefit 
of  aU  parties  interested  under  her  hu^aniTs 
will. 

This  was  an  appeal  from  the  decision  of 
Vice  Chancellor  Wood  (reported  26  Law 
J.  Rep.  (n.b.)  Chanc.  590),  presented  by 
the  defendants.  The  facts  of  the  case  are 
very  fully  stated  in  the  foregoing  report 
and  in  the  judgment  of  his  Honour,  and  for 
the  present  purpose  may  be  briefly  stated 
as  follows.  By  the  statute  1  &  2  Vict, 
c.  42,  '  An  act  to  empower  the  Commis- 
sioners of  Woods  and  Forests  to  confirm 
the  Titles  to  and  grant  leases  of  encroach- 
ments in  the  Forest  of  Dean,'  it  was  enacted 
that  as  to  encroachments  made  between 
1782  and  1812,  and  coloured  "blue"  in 
the  survey,  the  Commissioners  might  grant 
to  the  holders  leases  of  their  encroach- 
ments for  their  lives  at  a  nominal  rent, 
with  power  to  the  lessees  to  purchase  the 
fee  simple  within  ten  years. 

John  Yem  was  in  possession  of  "  blue** 
land  and  also  of  other  land,  to  which  the  act 
conferred  an  absolute  title.  By  his  will  he 
gave  all  his  real  estate  to'  his  wife,  Bene- 
dicta  Yem,  for  life,  and  aflier  her  death  to 
his  five  sons.  He  died  in  1824.  After 
the  passing  of  the  act  Benedicta  Yem  ob- 
tained a  lease  and  afterwarda  a  conveyance 
of  the  "blue"  land  in  fee  simple  under 
the  provisions  of  the  act.  By  her  will, 
dated  in  1856  (in  which  year  she  died), 
she  devised  the  "  blue"  land  so  acquired 
unto  Mr.  Edwards  and  Mr.  Cooper,  upon 
trusts  for  sale,  &c. 
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The  devisees  under  the  will  of-Benedicta 
Yem  brought  actiona  of  ejectment  against 
the  sons  of  John  Yem  to  recover  possession 
of  these  lands ;  the  latter  filed  their  bill 
for  an  injunction  to  restrain  the  actiona 
Mid  to  have  a  conveyance.  Upon  the 
motion  for  an  injunction  it  was  agreed  that 
tlie  motion  should  be  turned  into  a  motion 
for  a  decree,  and  upon  the  bearing  Vice 
Chancellor  Wood  made  a  decree  in  favour 
of  the  pluntiffs,  holding  that  Benedicta 
Yem  had  acquired  the  fee  simple  impresBed 
with  the  trusts  of  her  husband's  will. 

From  this  the  defendants,  ber  devisees^ 
appealed. 

Mr.  Jetsel  supported  the  decision  of  the 
Court  below,  on  behalf  of  the  sons  of  John 
Yem,  the  plaintiffs,  relying  on  the  simple 
facts  without  citing  any  authorities. 

Mr.  Doicdeswell  (of  the  Common  Law 
Bar),ifor  the  appellants,  insisted  that  before 
the  pasung  of  the  act  1  &  2  Vict.  e.  42. 
John  Yem,  as  an  encroacber  on  the  Forest, 
bad  no  Utie  vhatever  in  himself,  and  could 
therefore  confer  no  title  on  his  devisees 
or  pretended  devisees,  for  the  statute  of 
Charles  the  Second  had  extinguished  such 
pretended  title.  John  Yem  died  before 
the  passing  of  the  act  of  Her  Majesty,  and 
therefore  had  no  interest  transmissible  by  his 
will.  Whether  under  any  presumed  vali- 
dity of  that  will,  or  only  as  a  mere  casual 
occupant,  his  wife  Benedicta  Yem  was 
the  person  in  possession  of  the  "  blue" 
land  as  "holder,"  and  as  such,  she  obtained 
the  lease  and  subsequent  grant  in  fee 
simple,  according  to  the  provisions  of  the 
atatute.  In  the  case  of  CfoodHtle  v.  Bald- 
ain  (I),  which  related  to  a  title  set  up  to 
encroachments  in  the  Forest  of  Dean,  it 
was  an  ejectment  to  recover  possession  of 
a  pottage  and  land  ;  and  there  Lord  Ellen- 
borough  asked—"  How  can  the  lessor  of 
file  plaintiff  make  out  any  title  ?"  It  was 
held,  that  no  presumption  of  a  grant  from 
the  Crown  could  be  made  to  legalize  the 
possession  of  one  who  had  held  for  forty- 
one  years,  under  whom  the  lessee  of  the 
plaintiff  claimed,  and  there  the  Court  relied 
upon  the  effect  of  the  statute  20  Car.  2. 
e.  3,  and  refused  a  rule  for  a  new  trial. 
Thus,  any  title  to  encroachments  is  wholly 

(i>  11  Et,t,  *88, 


ignored,  and  therefore  John  Yem  had  not 
and  could  not  have  any  devisable  interest 
in  this  land,  and  the  title  of  Benedicta 
obtained  under  the  statute  of  Her  Majesty 
was  good,  being  wholly  free  of  any  trust 
created  by  her  husband's  will. 

Mr.  Southgate  followed  on  the  same 
side. 

Mr.  Jesiel  was  not  called  on  to  reply. 

LoBD  Justice  Knight  B&vcb. — This  is 
one  of  the  most  absurd  appeals  I  have  ever 
met  with  or  heard  of.  A  man  held  land 
by  a  bad  title,  a  wrongful  title,  and  there- 
fore without  any  pretence  to  a  rightful 
title  ;  but  yet  he  held  it,  and  claimed  it, 
and  actually  had  it  in  his  possession  as 
his  own.  Thus  holding  it,  he  took  upon 
himself  to  devise  it  as  his  own  to  his  widow 
for  her  life,  and  after  her  death  to  his 
children.  He  died  without  any  interrup- 
tion of  bis  possession,  and  the  widow  suc- 
ceeded him  in  his  occupation  ;  and  the  in- 
ference from  the  focts  is,  that  bis  widow 
entered  upon  that  possession  under  ber 
husband's  devise  to  her  for  life — as  his 
devisee.  All  this  was,  no  doubt.  Immaterial 
to  the  true  owner,  who  so  far  allowed  the 
testator  to  deal  with  the  land  as  possessor ; 
but  after  his  death  the  widow  bought  pos- 
session of  the  real  owner,  and  it  is  now 
said  that  she  could  hold  it  adversely  to 
the  persons  entitled  in  remainder  under  her 
husband's  will.  I  decline  to  make  any 
observation  upon  such  a  contention ;  it 
has  been  attempted  to  be  supported  on  the 
special  language  of  the  statutes,  which, 
however,  have  no  bearing  upon  the  ques- 
tion, which  were  never  intended  to  have 
any  bearing  upon  the  question,  or  to  do 
anything  so  unjust  and  absurd.  The  ap- 
peal must  be  dismissed  with  costs. 

Lord  Jostice  Turner. — I  am  entirely 
of  the  same  opinion.  It  is  admitted  that 
the  general  rule  of  law  must  apply  to  this 
case,  unless  the  provisions  of  the  acts  of 
parliament  referred  to  have  altered  that 
general  rule.  But,  in  my  judgment,  there 
was  nothing  of  the  kind  here.  The  4th 
section  of  the  act  leaves  the  question  entirely 
open,  and  it  is  as  follows  : — **  And  be  it 
enacted,  that  as  regards  the  said  encroach- 
ments set  forth  on  the  said  plans,  and 
thereon  coloured  blue,  the  Commissioners 
for  the  lame  being  of  Her  Majesty's  Woods, 
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ForettB,  &e.,  or  anf  two  of  them,  shall, 
OD  the  application  of  the  persons  respec- 
tirelj  claiming  to  be  entitled  thereto, 
grant  leases  of  the  said  sej^ra]  encroach- 
ments  to  the  persons  whose  names  are 
mendoned  (in  the  references  to  the  said 
plans  annexed  to  or  which  accompanied 
the  said  report)  as  the  holders  thereof,  or 
iu  patons  claiming  under  them  or  other- 
viie;  mch  leases  to  he  granted  to  saeh 
penont  respectively,  and  their  respective 
beirs  and  assigns,  for  and  during  the  live* 
of  sod)  three  persons  as  shall  be  named 
hj  the  respective  possesses  of  sudi  en- 
ooaehments,  and  daring  the  lives  and  lifb 
of  the  survivors  or  snrvivor  of  such  three 
persons,  and ^  at  such  rents  as  the  said 
Commissioners  for  the  time  being  of  Her 
Majesty's  Woods,  Forests,  &c.,  shall  think 
fit, not  exceeding  the  rate  of  2s.  per  acre." 
Then  there  is  the  other  clause  (the  8th 
lection  of  the  act),  which  provides  that 
the  fee  should  be  granted  to  the  person  to 
whom,  in  the  opinion  of  the  Commis- 
unera,  the  lease  ought  to  be  granted. 
Suppose  a  case  of  a  lease  granted  to  the 
tnutee  of  a  will,  for  instance;  he  would 
Uke  it  upon  thie  trusts  declared  by  the 
will:  eoidd  he  claim  the  fee  for  himself 
metely  because  the  act  said  that  the  fee 
VIS  to  be  granted  to  the  person  who, 
in  the  opinion  of  the  Commissioners, 
vu  entitled  to  the  grant  of  the  lease  ? 
It  ii  to  me  perfectly  clear  that  the 
eliiue,  as  to  the  trial  of  tiie  right  to  leases 
(■ection  12.  of  the  act),  was  intended  to 
>pply  only  in  a  question  between  adverse 
thles.  The  case  of  different  claims  under 
dte  nme  title,  or  between  persons  having 
Ike  sane  privity,  is  not  in  any  way  men- 
tioned in  the  act  of  parliament,  and  the 
general  rule  must  prevail.  The  plaintiffs 
■K  entitled  to  the  nlief  which  they  ask,  and 
llie  i^peal  mtut  be  dismissed,  with  costs. 


WoOD,V.C.>    UFOKB  V.  THE  FALKLAND 
Nov.  2,  3.  3  ISLANDS  COUPANY. 

iVorfsettM  of  Documents  —  Privileged 

rpSUBSMMfjonS. 

before  the  irutifution  of  a  suit,  but  in  ex- 
peeiaiion  that  proceediug$  wmiid  be  taken 
•fsisff  them,  the  defendauUy  aeiimg  on  the 
5nr  Snam,  XXm-CuMC. 


advice  of  their  solicitor,  employed  an  agent 
to  collect  evidence  at  a  great  distance  from 
this  country.  The  coamunieations  made  by 
the  agent  were  held  to  be  privileged  from 
production. 

Protection  will  not  be  withheld  from  com- 
munications  made  in  apprehension  of  liti' 
gation,  on  the  ground  that  the  precise  form 
which  the  litigation  e^terwards  assumed  was 
not  foreseen. 

An  t^^davit  m  mppori  of  a  elasm  to  seal 
up  eertoin  passages  in  a  book  not  heii^  suf- 
ficiently explicit,  the  Court  inspected  tite 
disputed  passages  m  order  to  determne  their 
right  to  protection. 

This  was  a  motion,  on  the  part  of  the 
plaintiffs,  that  the  defendants  might  unseal 
for  inspection  portions  of  certain  docu- 
ments which  had  been  sealed  up,  on  the 
ground  of  privilege. 

Two  of  the  documents  in  question,  cer- 
tain passages  in  which  had  been  sealed  up, 
were  two  reports,  sent  to  the  defendants 
by  Mr.  Havers,  their  agent  in  the  Falk- 
land Islands,  in  answer  to  inquiries  which 
Uiey,  by  the  advice  of  their  solicitor,  had 
directed  htm  to  make  there  for  the  pur- 
pose of  procuring  evidence  on  behalf 
of  the  defendants,  in  anticipation  of  pro- 
ceedings by  the  plaintift.  As  to  the  pas- 
sage sealed  up  in  the  first  of  these  reports, 
the  solicitor  for  the  defendants,  by  hii  affi- 
davit, swore  that  it  was  in  answer  to  in- 
quiries directed  to  be  made  by  him,  as  the 
solicitor  of  the  defendants,  for  the  purpose 
of  procuring  evidence  in  the  cause,  and,  as 
such,  the  same  was  claimed  to  be  privi- 
leged. As  to  the  second  report,  he  stated 
as  fellows: — "I  verily  believe  that  the 
whole  of  the  information  contained  in  the 
said  last-mentioned  report  was  collected  by 
the  said  Thomas  Havers,  and  that  such 
report  was  made  in  ronsequence  and  in 
pursuance  of  the  instructions  sent  out  by 
me,  as  such  solicitor  as  aforesaid,  through 
G.  H.  Cripps,  the  managing  director 
of  the  said  comptmy,  for  the  purpose  of 
procuring  the  necessary  evidence  in  sup- 
port of  the  defendants'  case."  Other 
passages  sealed  up  were  in  the  minute- 
book  of  the  directors,  and  as  to  these  the 
solicitor  stated  in  the  same  affidavit  (par, 
10):— "The  passage  sealed  up  in  the 
directors'  minute-book,  marked  B.,  under 
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date  of  the  18th  of  October  1855,  idatM 
to  hutnictioiii  giv«D  by  the  uid  company 
to  me,  this  deponent,  as  sueh  aolicitor- 
aforeaaid,  relating  to  this  suit";  and  (pu. 
11)  "The  passage  sealed  up  in  the  same 
■ainnte-book,  under  date  of  the  SSth  of 
February  1855,  relates  to  a  communica* 
tion  made  by  me  to  the  said  company  vith 
reference  to  an  opinion  of  counsel  taken 
upon  the  questions  at  issue  in  this  suit." 

Mr.  Rolt  and  Mr,  G.  M.  Giffard,  in  sup- 
port of  the  motion,  oontended  that  there 
vas  no  privilege  to  protect  communica- 
tions between  parties  and  their  non-pro- 
fessional agents— Glyn  v.  Caulfeild  (1), 
Ooodali  V.  Little  (2).  The  communications 
were  made  ante  Utem  motam. 

Mr.  Willcoek  and  Mr.  Hardj/,  for  the 
defendants,  cited— 

Steeh  T.  Stewart,  1  Pbill.  471 ;  s.  e. 

14  Law  J.  Rep.  (n.s.)  Chane.  34. 
Cwrling  t.  Ptrrwg,  2  Myl.  &  K.  380 ;. 

s.  c.  4  Law  i.  Rep.  (n.s.)  Chanc.  80. 
BetU  V.  Menziet,  26  Law  J.  Rep. 

(n.s.)  Chanc.  628. 
Pearce  v.  Pearee,  I  De  Gex  &  Sm. 

12;  B.C.  16  Law  J.  Rep.  (h.b.) 

Chanc.  158. 

Mr.  RoUf  in  reply,  referred  to  Reid  t. 
LamghU  (3). 

Wood,  V.C— I  think  I  could  not,  with- 
out ovemiling  Steeie  v.  Stewart — which, 
of  course,  I  am  incompetent  to  do-~hold 
that  these  documents  are  not  protected. 
It  aeems  to  me  that  the  true  principle  is 
laid  down  by  Lord  Lyndhurst  in  that  case, 
tiiat  it  matters  not  whether  a  person, 
who  is  at  a  distance  and  furnishes  the 
information,  is  a  paid  agent  sent  out  by 
the  party  himself,  or  sent  out  by  the  solici- 
tor, or  used  as  bis  clerk.  But  as  in  that 
case  it  was  stated  that  he  was  the  agent  of 
both,  Lord  Lyndhurst  said  it  was  not  in- 
consistent to  say,  being  the  agent  of  both, 
■till  he  was  the  agent  of  the  solicitor  in 
doing  that  which  it  was  the  solicitor's  duty 

(1)  3  Mtc.&  O.  463. 

(2)  1  Sim.  N.S.  155;  i.  c.  20  Law  J.  Rep.  (nj.) 
Chauc  132. 

(3)  1  Mac.  &  G.  627 ;  c  19  Law  J.  Rep.  (lt.B.) 
Chanc.  837. 


to  do.  I  think  the  real  test,  and  the  mean- 
ing of  Lord  Lyndburst's  observation  there, 
is, — ^was  what  this  agent  was  performing, 
the  solicitor's  duty,  which  would  have  been 
performed  by  the  solicitor,  if  the  circum- 
stances of  the  case  permitted  it?  That 
seems  a  very  clear  principle  to  put  it  on. 
The  case  of  Curling  v.  Perring,  I  think, 
in  some  respects,  diough  not  altogether 
new,  went  a  step  further  than  any  previous 
case  which  bad  been  decided,  although  it 
might  not  extend  to  that  principle.  In 
that  case  the  solicitor  bad,  for  the  purpose 
of  obtaining  evidence  in  the  case,  entered 
into  communication  with  a  witness,  and 
not  with  bis  own  client.  It  was  urged 
that  the  communication  with  the  witness 
was  not  protected,  because  the  relation  of 
solicitor  and  client  did  not  exist  between 
the  aoUcitor  and  the  witness ;  but  the 
Master  of  the  Rolls  held,  that  the  commu- 
vicadona  with  the  witness  were  entitled  to 
protection,  because  it  would  be  impossible 
for  persons  to  have  the  fair  management 
of  their  cases  if  the  solicitor  were  not 
protected  in  all  his  communications  with 
persona  whom  he  supposed  to  he  capable 
of  giving  evidence  in  favour  of  his  client. 
Then  Steele  v.  Stewart  went,  perhaps,  a 
step  fbrther  than  that,  because  there  the 
communications  which  were  protected  were 
not  merely  made  between  a  witness  in  the 
cause  and  the  solicitor ;  bat  they  were  ie 
the  first  instance  communications  made 
between  a  person  who  had  been  sent  out 
to  collect  evidence  and  the  aoKcitw,  and, 
secondly,  letters  and  communications  front 
that  peraon  so  sent  out  to  collect  evidence 
to  the  solicitor's  principal,  namely,  the 
defendant  in  the  cause.  Lord  Lyndhurst 
came  to  the  conclusion  that,  although  it 
was  stated  that  the  gentleman  was  sent  out 
as  the  agent  of  both  parties  as  they  averred, 
yet  it  was  still  to  be  taken  in  substance, 
that  as  be  was  performing  the  office  of  a 
solicitor,  and  the  duties  which  a  solicitor's 
clerk  could  perform,  he  was  to  be  taken  to 
bs  the  solicitor's  agent,  and,  therefore,  the 
communications  which  be  would  transmit, 
either  to  the  solicitor  or  to  the  defendant 
himself,  must  be  protected.  And  they 
were.  In  the  case  before  me,  it  is  clearly 
the  solicitor's  duty  to  prepare  the  evi- 
dence. He  swears  in  consequence,  with 
z^ard  to  this  first  passage,  that,  "the 
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jnrb  tealed  up  of  the  report  are  in  answer 
to  inquiries  directed  to  be  made  by  me 
u  lolicitor  ttf  tbe  company  for  the  pur- 
po«e  of  procuring  eridence  in  this  case, 
and  as  such  are  claimed  to  be  privileged." 
The  same  difficulty  existed  there  as  in 
Steele  t.  Stewart.  The  matter  in  litiga* 
tion  was  a  coBdderable  distance  off.  The 
M^dtor  could  not  very  well  go  himself 
to  die  Falkland  Islands,  and  probably 
it  vu  not  rery  ctrnvenient  to  send  one  of 
bit  regular  clerks  for  that  purpose ;  but  he 
applies  to  the  tnanaging  director  and  Bays* 
"Ton  haVe  an  agent;  it  is  my  duty  to  get 
np  the  evidence  in  this  case ;  I  tell  you  what 
it  tiie  evidence  I  require  for  the  purpose, 
sad  I  desire  you  to  communicate  with  your 
agest  there**'— for  in  that  sense  he  is  the 
general  agent  of  the  company — "and  direct 
him  to  procure  this  evidence  and  transmit  it 
to  England."  That  agent  procures  the  evi* 
dcnee  and  transmits  it  to  England,  and  of 
«mne  transmits  it  for  a  purpose  which  will 
bring  it  within  the  case  before  Lord  Lynd- 
hint.  Upon  this  affidavit,  it  is  impossible 
to  bold  otherwiae.  The  agent  is  written  to 
to  tnnsmit  tbe  information  on  tbe  instruc- 
tioDs  the  wlieitfs,  who  is  to  get  np  the 
•vidaea.  The  aflSdfttit  does  not  aay  that 
it  was  tranamitted  to  the  defendants  in 
aider  to  be  communieated  to  their  solicitor. 
If  it  bad  done  so,  it  would  have  been  in 
lbs  veiy  words  of  Steele  v.  Stewart.  But 
tbe  solicitor  says  this  is  an  answer  sent  to 
communications  made  at  his  suggestion  for 
the  purpose  of  getting  up  the  evidence  in 
Aeeiuse.  Then  it  appears  that  Mr.  Havers 
imdertakes  to  perform  for  the  solicitor  that 
vhich  the  solicitor  could  not  perform  in 
penon.  Mr.  Havers  tMmsmits  the  results 
of  his  inquiries  to  the  director,  and  the  re- 
nlta  of  diose  inquiries  must  be  communi- 
cated to  the  aolieitor  who  desires  to  have 
then ;  and  if  so,  tbey  are  aent  back  for  the 
piipose  of  being  communicated  to  tbe  soli* 
nhn,  in  oiisx  that  tbey  may  be  made  part 
iS  Ae  evidence  in  the  cause.  Now,  I  Jbel 
■^elf  the  mora  bound  to  hold  this  doctrine 
uits  strictest  form  with  regard  to  tbe  trana- 
^■noB  of  evidence,  inasmuch  as  I  hare 
held  that  under  the  new  provisions  an 
order  for  tbe  jwoduction  of  documents  may 
l>e  obtained  after  publication  passed.  I 
quite  see  all  the  mischief  that  would  ari«b 
>^  yon  wem  to  pennit  tinder  that  oxder 


(which  was  permitted  by  the  last  sbvtch 
of  the  powers  of  the  Court  for  the  produc- 
tion of  papers)  the  invasion  of  that  privi- 
lege which  is  maintained  sacred  in  Steele 
V.  Stewart,  of  the  solicitor's  free  and  un- 
restricted liberty  of  communicating,  as  he 
may  think  fit,  with  any  agent  whom  be 
may  think  fit  to  employ  with  reference  to 
the  evidence  to  be  procured  fbr  the  defence 
of  the  case  which  is  before  him.  Unques- 
tionably he  would  be  hampered  and  limited 
in  the  real  defence  of  the  eaae  if  at  any 
time  through  the  progress  of  the  canse, 
and  after  issue  joined,  there  was  to  be  a 
fresh  demand  on  him  to  produce  all  those 
documents  which  he  has  bed  communicated 
by  or  through  the  means  of  his  agent  for 
the  purpose  of  defending  the  suit.  Steele 
V.  Stewart  seems  to  have  been  intended  to 
meet  a  case  before  the  new  practice,  and 
if  it  were  necessary  before,  it  seems  i 
fortiori  necessary  under  the  present  prac- 
tice of  the  Court.  There  is  one  argument 
I  ought  to  notiee,  although  Mr.  Rolt  did 
not  refer  to  it  again  in  his  reply.  It  was, 
that  theae  reports  can  liudly  be  said  to  be 
information  with  reference  to  this  suit, 
inasffiuob  as  the  letters  originally  aent  out 
were  written  before  the  suit  was  institated. 
Bat  they  hare  been  sworn  to  be  in  appr^ 
hension  of  litigation,  and  it  appears  to  ma 
that  I  should  be  refining  far  too  much  if, 
when  there  was  a  contemplated  litigation 
of  some  sort,  the  precise  character  and  form 
of  that  litigation  not  being  ascertained,  I 
were  to  bold  that  information  obtained  in 
contemplation  of  that  litigation  was  not  to 
be  protected  because  the  frame  of  the  suit 
was  sonKwhat  different  from  what  was  con- 
templated. In  effect,  it  was  a  matter  in 
which  tbe  company  expected  to  be  placed 
in  litigation  with  an  opponent ;  expecting 
that,  they  employed  a  solicitor,  who  says 
he  wants  certain  information  for  their  de- 
fence with  regard  to  any  litigation  that  can 
take  place.  He  therefore  direota  them  to 
writa  to  their  agent,  that  being  the  only 
means  which  he  has  of  obtaining  inform- 
ation, inasmuch  aa  it  is  not  eonvenient 
for  him  purposely  to  send  out  a  clerk 
to  get  it.  That  information  is  accordingly 
obtained  and  brought  back.  ,  It  seems  to 
me  that  this  is  precisely  the  case  of  Steele 
T.  Stewart.  With  r^iud  to  the  tenth  and 
eleventh  pangrapha  about  the  minute^ 
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I  eonfeu  the  form  of  tbe  affidavit  is  nn- 
■atishctory,  and  the  subsequent  para- 
graphs, also,  which  say  they  relate  entirely 
and  exclusively  to  communicationa  which 
relate  to  another  case,  those  words  not 
being  used  with  reference  to  the  other  two 
passages.  I  think  the  right  course  to  take 
will  be,  as  has  been  done  in  other  cases, 
to  myself  open  those  two  passages  to  which 
that  remark  applies :  looking  at  the  coarse 
this  Court  has  always  taken,  and  at  the 
same  time  looking  to  the  form  of  the  affi- 
davit, it  is  possible  there  may  be  some- 
thing  beyond,  and  the  right  and  proper 
eoone  is  for  me  to  open  those  two  paaaagei 
and  to  form  my  own  opinion  thereon. 


Nov.  7!       J  ""''"^ 

Declaration  a*  to  Dower  in  a  Conveyance 
—Execution  of  Deed. 

Where  upon  a  purchase  of  freehold  estate 
the  conveyance  deed  contained  a  declara- 
tion, *^  that  no  widow  of  the  purchaser  should 
be  dowahle  out  of  the  hereditaments,"  it  was 
held  to  be  unnecessary,  for  the  validity  of 
the  deelaration^  that  the  deed  shotM  be  eate- 
emted  by  the  purchaser. 

A  question  was  raised  in  this  ease  upon 
an  adjourned  Buramons,  as  to  whether  the 
widow  of  William  Tuck,  the  purchaser  of 
a  freehold  estate,  was  entitled  to  dower, 
under  the  following  circumstances  :  — 
Upon  the  purchase  of  the  estate  the  con- 
veyance contained  this  declaration,  "And 
the  said  W.  Tuck  hereby  declares,  that 
no  widow  of  his  shall  be  dowahle  out  of 
or  upon  the  hereditaments  hereby  granted 
and  assured,  or  intended  to  he,  or  any 
part  thereof."  This  deed  was  executed 
by  the  vendor,  but  the  purchaser  died 
before  executing  it.  A  suit  was  insti- 
tuted for  the  administration  of  W.  Tuck's 
estate,  and  the  freehold  property  in  ques- 
tion was  ordered  to  he  sold  for  the  pay- 
ment of  his  debts.  The  title  was  laid 
before  one  ^of  the  conveyancing  coun- 
sel, who  considered  it  doubtful  whether 
or  not  the  widow  of  W.  Tuck  was  en- 
tiUed  to  dower  out  of  the  estate,  and 


the  question  was  dbected  to  be  ai^ued  in 

court. 

Mr.  W,  W.  Cooper  appeared  for  the  in- 
tended purchaser  of  the  estate,  and  sub- 
mitted that  for  the  purpose  of  disentitling 
the  widow  of  a  purchaser  to  her  dower,  it 
was  necessary  that  the  deed  should  be 
executed  by  the  purchaser.  If  the  deed 
were  not  signed  by  the  husband,  he  could 
not  be  said  to  have  executed  any  declara- 
tion as  to  dower.  If  this  had  been  a  de- 
claration of  trust  it  would  have  been  ne- 
cKssaiy  that  the  person  making  the  decla- 
ration should  sign  the  deed,  and  it  was 
quite  as  necessary  that  this  declaration 
should  be  signed.  By  the  6th  section  of 
the  Dower  Act,  S  &  4  Will.  4.  c.  109, 
it  was  provided,  "  that  a  widow  shall  not 
be  entitled  to  dower  out  of  any  land  of 
her  husband,  when  in  the  deed  by  which 
such  land  was  conveyed  to  him,  or  by 
any  deed  executed  by  him,  it  shall  be 
declared  that  his  widow  shall  not  he  en- 
titled to  dower  out  of  such  land."  It  waa 
clear  under  this  section  that  the  deed  must 
be  executed  by  the  husband,  and  execu- 
tion of  course  meant  execution  according 
to  the  Statute  of  Frauds.  It  was  also 
submitted  that  the  words  used  in  the  de- 
claration in  question,  "  that  no  widow  of 
his  shall  be  dowahle,"  were  not  sufficient, 
but  that  the  exact  terms  of  the  act  must 
be  followed,  that  a  widow  '*  shall  not  be 
entitled  to  dower." 

Mr.  Whitworih  followed  the  same  line 
of  atgument  on  behalf  of  the  widow  of  the 
purchaser. 

Mr.  0.  Lake  Russell  appeared  for  the 
creditors  of  the  husband,  and  contended 
that  it  was  sufficient  if  the  deed  by  which 
the  land  was  conveyed  declared  that  the 
widow  should  not  be  dowable.  It  was  a 
common  practice  that  the  deed  should  be 
signed  only  by  the  Vendor,  and  yet  it  waa 
an  effectual  conveyance  oi  the  property, 
and  the  statute  only  provided  that  the 
conveyance  deed  should  contain  such  a 
declaration.  It  waa  enacted  by  the  sub- 
sequent part  of  the  section,  that  the  hue- 
band  might  disentitle  his  wife  to  dower  by 
any  other  deed  executed  by  him,  but  this 
was  a  distinct  enactment  from  that  refer- 
ring to  the  purchase  deed  itsdf. 
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EnrDiRaLET,  V.C.  —  The  arguments 
which  bare  been  used  on  behalf  of  the 
poTcbaur  and  the  widow  are  very  inge* 
moQi ;  but  the  case  appears  to  me  to  be 
perfectly  clear.  Two  questions  have  been 
itised:  one  is,  whether  in  order  to  prevent 
any  nght  to  dower  accruing  to  a  widow  in 
kad  purchased  by  her  husband,  it  is  ne- 
cesuiy  that  the  deed  should  be  executed 
by  him ;  and,  secondly,  whether  the  pre- 
eiie  words  of  the  act  nnst  necessarily  be 
ftllowed  in  the  declaration  against  dower. 
As  to  the  first  qnestion,  it  was  well  known 
at  the  time  the  act  was  passed,  that  it  was 
the  tyery  day's  practice  upon  the  purchase 
of  sn  estate  that  the  conveyance  deed  was 
exeented  by  the  vendor  only,  inasmuch 
u  the  purchaser  was  merely  the  person 
to  whom  the  estate  was  conveyed,  and 
the  signature  of  the  vendor  was  sufficient 
to  render  the  conveyance  valid.    It  was, 
therefore,  regarded  as  quite  unnecessary 
for  the  purchaser  to  execute  the  deed. 
This  custom  must  have  been  well  known 
to  the  legislature,  and  the  very  language 
used  applies  to  such  a  state  of  things, 
for  the  words  are,  not  that  the  husband 
*<thall  declaT«,"  but  "it  shall  be  declared  " 
by  the  purehase  deed  that  the  widow  shall 
not  be  entitled  to  dower.    The  section 
condones,  "or  by  any  deed  executed  by 
him,"  ao  that  the  wife  may  be  declared 
disentitled  to  dower  by  the  conveyance 
deed,  "or  by  any  deed"  executed  by  the 
bustMnd.    The  act  does  not  in  terms  refer 
to  the  conveyance  deed  being  executed  by 
the  purchaser,  because  in  practice  it  is 
commonly  not  executed  by  him.    On  the 
oiutniction  of  this  clause,  therefore,  my 
opinion  is,  that  it  was  not  the  intention  of 
the  legislature  to  declare  that  the  convey- 
snee  deed  should  be  executed  by  the  pur- 
chiser,  in  order  to  make  the  declaration 
cont^n^  in  that  deed  valid.  The  second 
point  rsued  is«  that  the  words  of  the  de- 
dsrstion  ought  to  fdlow  the  words  of  the 
section  of  the  act,  and  that  the  wife  should 
be  declared  "not  entitled  to  dower,**  in- 
stod  of  "  not  dowable."     The  meaning 
it  fat  substance  the  same,  and  I  think  that 
the  objection  by  the  purchaser  cannot 
pKTsil.    As  this  was  a  fair  qnestion  to 
nise,  all  parties  must  have  their  costs. 


Iioaos  JtrsTicES.') 
Nov.  7,  25.  1  "fO'.WNO. 

Tntttee  and  Cestui  que  Trutt — Trang- 
aetion  between  Parent  and  Ckiid  toon  aJUr 
Majority — Caution — Costa  of  Trualeet. 

Funda  were  aettied  for  the  benefit  of  the 
aurvivorof  hvsbandandmfe  forlife,  and  after 
the  death  of  the  aurvivor  to  be  held  in  tnut 
for  all  or  one  of  the  children  or  child  or  re- 
moter ittue  of  the  marriage  as  hu^and  and 
wife  ahould jointly  appoint,  and  in  defauU  aa 
the  Burvivor  should  appoint.  There  waa  onljf 
me  ehild  of  the  marriage,  a  son,  and  the  wife 
died  without  having  exercised  the  joint  power. 
Two  months  after  the  son  came  of  age  the 
father  appointed  that  the  fund  should  be  paid 
to  him  after  his  own  decease.  Soon  after 
this  the  father  and  son  applied  to  the  trustees 
to  transfer  the  funds  into  their  joint  names. 
The  father  had  alao,  during  the  minority  of 
the  ion,  applied  to  the  truateea  to  transfer 
the  far  greater  part  of  the  fund  into  hissole 
name.  The  trustees  laid  a  case  before  coun- 
sel, who  advised  that  if  certain  requisitions 
were  emnplied  with,  the  trustees  might  sttfely 
transfer  without  suit.  The  requisitions  wera 
eon^Ued  with,  hut  thts  trustees  refuted  to 
transfer  without  the  protection  of  the  Court, 
The  father  and  aon  filed  a  bill  to  compel  the 
transfer  to  them,  and  prayed  that  the  trustees 
m^ht  pay  the  costs.  One  of  the  Vice  Chan* 
eeUors  made  a  decree  for  the  transfer,  but 
ordered  the  father  and  aon  to  pay  the  costs 
of  the  suit ;  and  upon  appeal,  as  to  coats, 
by  the  father  and  «on,— Held,  that  the 
decree  was  correct :  Lord  Justice  Knight 
Bruce  dissenting. 

Where  there  are  transactions  between 
father  and  ehild,  commencing  before  the 
child  attains  twenty-one,  and  continued  soon 
after  that  time,  regarding  the  property  of 
the  child,  trustees  of  the  fund,  who  act  bond 
fidet  and  from  no  improper  motive,  are  en- 
titled to  Aaee  evidence  of  their  caution  and 
vigilance  preserved  by  tuU  before  (Aey  make 
a  tnuufer. 

The  bill  in  this  cause  was  filed  in  Decem- 
ber 1 856,  by  Capt.  Htchard  Heniy  King  and 
Richard  Twyford  King,  his  son,  i^ainst  the 
trustees  of  Capt.  King's  marriage  settle- 
ment. Dr.  William  King  and  Mr.  Frederick 
William  Bushel],  praying  the  transfer  to  the 
plunlifia  of  certain  mortgages,  and  that  the 
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defendants  might  pay  the  6o»ta  of  the  suit. 
The  statements  in  the  bill  were,  that  in 
contemplation  of  the  then  intended  mar- 
riage- between  Richard  Henry  King  uid 
Maiy  Twyford,  a  settlement,  dated  the 
3rd  of  May  1 830,  was  executed,  whereby 
the  lady  assigned  to  trustees,  of  whom  Dr. 
King  was  one  (Mr.  Bushell  having  been 
appointed  trustee  subsequently),  their  eX' 
ecutort,  administratora  and  auigns,  two 
legacies  of  8,0002.  and  6,000l.  upon  trust, 
with  the  consent  of  the  wife  and  the  hus- 
bwid,  or  the  survivor  of  them,  to  lay  out  the 
aaid  sums  in  the  purchase  of  parliamentary 
stocks,  fUnds  or  securities,  or  upon  mort- 
gage of  real  securities  in  England,  and 
daring  the  joint  lives  of  the  plaintiff  and 
hi*  wife*  to  pay  the  income  in  manner 
therein  mentioned  ;  and  after  the  death  of 
one  of  them,  to  pay  the  income  to  the  sur- 
Tivor  for  his  or  her  life;  and  after  the 
deceaae  of  the  sunrivor,  to  hold  the  said 
trust  monin  and  the  stocki,  funds  and 
securities  in  which  the  same  should  be 
invested,  and  the  intoest  and  dividends 
thereof,  in  trust,  for  all  and  every,  or  such 
one  or  more  exclusively  of  the  others  or 
other  of  the  children  or  child  or  remoter 
issue  of  the  plaintiff,  Richard  Henry  King, 
and  his  wife,  as  the  plaintiff  and  his  wife 
should,  during  their  joint  lives  by  any 
deed  or  deeds,  &c.,  from  time  to  time  direct 
or  appoint ;  and  in  default  of  such  direction 
and  appointment,  and  so  far  as  any  such 
direction  or  appointment,  if  incomplete, 
should  not  extend,  then  as  the  survivor  of 
the  plainUff  andhis  wife  should,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writ- 
ing, to  be  by  him  or  her  sealed  and  delivered 
in  the  presence  of,  and  to  be  attested  by, 
two  or  more  credible  witnesses,  or  by'will, 
from  time  to  time  direct,  or  ^ipoint ;  and 
in  debnlt  erf  sneh  last-mentioned  direction 
or  appointment,  and  so  for  as  any  such 
direction  or  appointment,  if  incomplete, 
should  not  extend,  on  the  trusts  therein 
mentioned.  The  deed  contained  a  power 
to  appoint  new  trustees. 

The  marriage  was  soon  afterwards  so- 
lemnized, and  there  was  issue  of  it  one 
only  child,  Richard  Twyford  King,  who 
was  bom  on  the  20th  of  May  1835.  Mrs. 
King  died  on  the  day  following  his  birth, 
without  having  ever  joined  in  the  exercise 
ofthe  power  of  appointment.  Thetnuteet 


for  the  time  being  Of  the  settlement  re- 
ceived the  legacies,  and  invested  thena 
upon  mortgage  of  freehold  lands  and  pre- 
mises in  the  parish  of  Plumstead,  in  Kent» 
and  at  Reading,  on  wluch  seeuri^  the 
trust  funds  were  at  the  time  of  filing  the 
bill.  Richard  Twyford  King  attained 
twenty-one  on  the  30th  of  May  1856. 
By  a  deed-poll,  dated  the  11th  of  July 
1856,  made  in  pursuance  and  execution 
of  the  power  contained  in  the  settlement* 
Capt.  King  appointed  that  the  trust  monies, 
and  the  securities  on  which  the  same  might 
be  invested,  should  from  and  immediately 
after  his  own  death  go  and  be  paid  to 
Richard  Twyford  King,  his  executors* 
administrators  and  assigns;  and  soon  after 
the  execution  of  the  said  deed-poll  the 
plaintiffs  joined  in  an  application  to  the 
defendants,  requesting  them  to  transfer  into 
the  joint  names  of  the  father  and  son  thm 
mortg^jea  and  other  securities,  and  to 
deliver  to  them  jointly  the  title-deeda 
afii»etin|^  the  same. 

The  bill  then  stated,  that  the  trustees, 
desirons  of  being  seeore,  laid  a  case  before 
Mr.  Ronndell  Palmer,  of  the  Chancery  bar, 
who  gave  an  opinion  set  forth  (1),  with  the 

(I)  The  oj^nitn  of  the  learned  eoansel  wu  in  the 
folloning  term : — "  I  think  it  would  bt  pnaff  too 
&r  to  saj  that  no  tranifer  taoh  u  that  reqanted 
conld  safely  be  made  except  under  the  direction  of 
the  Court,  and  I  am  dtspoaed  to  advise  the  tmatees 
to  tnake  it  without  auch  direction,  subject  to  the 
following  conditions:  First,  Mr.  King  the  soa 
must  uot  be  represented  in  the  matter  by  the  same 
■olieitor  with  his  father;  but  must  hare  the  benefit 
of  the  independent  adviee  of  a  separate'solidtor  of 
nadovbted  respectability  and  experience,  who  hat 
aever  befOTO  acted  for  the  familj,  and  who  must 
Gommanicate  on  his  behalf  with  the  trustees,  after 
baTing  had  the  correnpondence  which  has  already 
passed  placed  in  his  hands.  Secondly,  the  trustees 
noat  be  assured,  both  on  the  part  of  the  fadieriBd 
ib9  son  aeperately  repreaeoted,  that  tbe  appmnt* 
ment  which  hu  been  made,  if  any  reliance  la  to  be 

f laced  on  that,  is  unconditional  and  absolute,  and 
ree  from  any  prerioos  bargain  or  agreement  be- 
tween the  father  and  the  ton,  as  to  any  diviaioii 
or  transfer,  or  other  nae  or  appropriation  of  like 
fund  for  any  pnrpoae  beneficial  to  the  father.  And, 
thirdly,  tbe  father  and  son  should  join  in  a  proper 
release  to  the  trustees  in  such  fiarm  as  counsel  may 
adrise.  These  precautions  are  in  my  judgment 
necessary,  not  only  to  secure  the  trustees  against 
any  subsequent  impeachment  of  the  transaction  by 
the  son  himself,  who  would,  so  far  as  I  can  see,  be 
entitled  to  say  that  all  the  communications  which 
have  been  hitherto  made  to  the  trustees  are  bis 
fkther^  and  not  hi*  own,  and  that  the  trastees  hava 
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vMe  of  the  rcqnintloiii  of  which  the  plain- 
tifi  eon  plied,  uotwithttaadiiig  which  they 
decHned  to  make  the  transfer. 

HewTs.  Henderson  &  Howard,  of  Bristol, 
freDtlemen  of  high  character,  straogerv  to  the 
fiunily,  were  employed  on  behalf  of  Richard 
Twyford  King,  to  whom  the  whole  corre-^ 
spondence  which  had  passed  between  the 
parties  was  submitted ;  and  a  notice  signed 
by  these  gentlemen  on  behalf  of  the  son,  and 
also  by  Capt.  King's  solicitors,  was  served 
apoQ  both  the  defendants,  which  notice, 
after  reciting  theeventswhich  had  happened, 
the  deed-poll  of  the  11th  of  July  1856,  and 
the  opinion  of  counsel,  required  the  defen- 
dants to  tzansfer  the  mortgage  securities  into 
the  joint  names  of  Capt.  King  and  his  soiii 
and  warning  them  that  if  they  neglected  to 
give  any  answer  to  that  requisition,  or  if 
they  n^lected  or  reAised  to  comply,  a  bill 
would  be  61ed  against  them  for  the  purpose 
of  compelling  them  to  make  such  transfer, 
and  that  that  bill  would  pray  the  costs  of  the 
suit  against  them  personally.  Accompany- 
ia^  this  notice  was  a  document  in  the 
following  terms:  — "I,  Richard  Henry 
King,  do  hereby  declare  that  the  appoint- 
uentmadeby  deed-poll, dated  thellth  day 
of  July  1856,  referred  to  in  the  notice  sent 
herewith,  is  unconditional  and  absolute, 
wd  free  from  any  previous  bargain  or 
ipeement  between  me  and  my  con  Eichard 

BitiGe  of  nrennutaacM  Amply  nifflaMit  to  sflket 
tbeai  with  maj  equity  which  may  exist  as  Wtwean 

bimidf  and  bis  father;  but  also  to  make  the  trus- 
tee* safe  a^ainat  the  posGible  effect  of  any  future 
■ppmiitment  by  the  father  to  issue  of  the  son,  in 
cue,  uudcr  aoy  varorcaeen  state  of  circumstances, 
(he  blber  should  hereafter  desire  to  raise,  by  means 
sf  wch  an  appeinttaeii^  any  question  as  to  the 
validity  of  the  transaction.  If  the  trustees  receive 
ntiibctioii  on  all  the  above  points,  I  think  they 
BMj  ufelj  make  the  transfer  without  suit.  If  they 
nceive  satisfaction  on  the  first  and  third  poiuts,  but 
tm  OD  the  second,  I  think  it  probable  that  the 
tnufer  may  still  safely  be  made,  subject,  bowwer, 
tB  die  jodfOQcnt  of  the  eoonael  who  may  have  to 
^i^sre  the  release  (wUcb  ought  in  that  case  lo  ex  tend 
los  release  of  the  power  of  appointment),  and  to 
the  full  and  unreserved  communication  to  all  the 
psnict  of  the  arrangements  actually  made  and  in- 
tended between  the  btber  and  the  son.  But  unlesi 
■itiilaction,  to  this  extent  at  all  eventl^  is  given 
spoD  the  above  points,  1  think  the  trusteea  cannot 
lafely  uanifer  in  the  manner  desired  withovt  the 
direction  of  the  Court ;  and  I  should  feel  uo  appre- 
Wnitoo  St  sll  as  to  their  being  allowed  the  cosu  of 
the  sgdt,  should  a  suit  become  necessary,  under  anch 

"TfMBitinfCl-** 


Twyford  King,  as  to  any  diviston  or  trua- 
&r,  or  other  use  or  appropriation  of  the 
fund  for  any  purpose  beneficial  to  me ;  uid 
that  I  am  ready  and  willing  to  join  with 
my  said  son  in  a  proper  release  to  you,  in 
such  form  as  counsel  may  advise." 

Another  notice  to  a  similar  effect  was 
sent,  signed  by  Richard  Twyford  King, 
and  a  third,  signed  by  Messrs.  Henderson 
&  Howsrd,  stating  that  they  had  been 
retained  by  him  as  his  solicitors  to  act  for 
him  in  the  matter  of  procuring  the  trans- 
fer of  the  said  mortgage  securities ;  that 
they  had  never  before  acted  for  his  fkmily, 
wad  that  a  correspondence  which  had  al* 
ready  passed  between  the  parties  and  their 
respective  aolicitors  had  been  placed  in 
their  hands,  and  that  they  had  perused  the 
same. 

No  noUce  having  been  taken  or  answer 

given,  the  plaintiffs  filed  their  bill,  in  De- 
cember 1856,  praying  that  the  defendants 
might  be  decreed  to  transfer  the  said  mort- 
gage securities  into  the  joint  names  of  the 
plaintiffs,  and  to  deliver  to  them  the  title- 
deeds,  documents  and  papers, relating  to  the 
said  securities  respectively,  and  that  they 
might  also  be  decreed  to  pay  the  costs  of 
the  suit. 

The  defendants,  by  their  answer,  ad- 
mitted the  facts  as  to  the  property,  and  the 
opinion,  and  made  the  following  ease 
That  the  pluntiff  Richard  Twyford  King 
was  only  recently  of  age  ;  that  he  was  very 
inconsiderate  and  thoughtless ;  that  while 
an  undergraduate  at  Cambridge  he  had 
incurred  debts,  and  had  in  fact  left  the 
University  without  having  taken  a  degree ; 
that  he  was  wholly  under  the  controul  of 
his  father  and  dependent  upon  him  ;  that 
in  February  1856,  before  Richard  Twyford 
King  was  of  age,  a  letter  had  been  sent  to 
them  by  Capt.  King,  expressing  his  desire 
to  have  one  of  the  mortgage-deeds,  wbkh 
secured  a  sum  of  12,000^.,  transferred  into 
bis  own  name  alone,  and  tliat  soon  after 
the  date  of  that  letter,  Capt.  King  had  said 
to  the  defendants'  aolicitors,  at  an  interview 
he  had  with  them,  "  thi^  a  son  ought  to  he 
dependent  upon  his  father,  and  that  his  son 
had  consented  to  give  him  (Capt. King)  the 
controul  of  the  fund,  and  trust  to  his  honour 
to  provide  fur  him";  that  Capt.  King  was 
engaged  in  various  speculations,  and  it 
waa  their  belief  that  if  they  transferred  the 
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fnnds  in  tbe  manner  prayed  by  the  bill  it 
would  be  snbitantially  the  same  thing  as 
to  hand  them  over  to  the  father's  absolute 
eontroul,  and  they  were  apprehenuve  that 
if  they  were  to  do  so  without  the  saaedon 
of  the  Court,  they  might,  after  the  death 
of  Capt.  King,  be  held  liable  to  the  son  for 
the  whole  amount ;  and  that  under  these 
circumstances  they  submitted  that  they 
were  not  compellable  to  transfer  the  trust 
funds  and  securities  as  required,  without 
having  the  direction  of  the  Court  for  that 
purpose. 

Among  the  evidence  was  an  afiSdavit  of 
Capt.  King,  denying  that  he  had  made  any 
such  st&tement  as  idleged,  and  an  affidavit 
by  both  the  solicitors  of  the  trustees,  posi- 
tively stating  that  he  did.  The  letter  of 
February  1856  was  also  put  in  evidence, 
and  will  be  found  set  out  in  txleiuo  in  the 
judgment  of  Lord  Justice  Turner ;  as  also 
a  reference  to  the  evidence  aa  to  the  reai- 
denee  of  the  son. 

The  cause  came  on  before  Vice  Chancel- 
lor Stuart,  who  required  that  he  should  be 
informed  what  was  intended  to  be  done 
with  the  property,  and  whether  the  son 
still  adhered  to  his  desire  that  the  transfer 
should  take  place.  Accordingly,  evidence 
was  produced,  and  on  tbe  24tb  of  June 
1857  tbe  cause  was  heard,  and  his  Honour 
made  a  decree  for  the  transfer,  but  ordered 
that  the  plaintifh  should  pay  the  <M>8t8  of 
the  Buit  (2) ;  and  hence  this  appeal. 

(2)  Hii  Honour*!  judgment  was  as  follows : — The 
plaintiffi  insist  that  tbe  conduct  of  the  defendants 
with  reference  to  the  fund,  which  unquestionably 
beloBgi  to  the  plaintiffii,  has  been  vexatioua — so 
vexatious,  in  fact,  as  to  render  them  lUble  to  the 
coats  of  the  suiL  This  Court  always  regards  with 
great  jealousy  transactions  between  a  fstlier  and  a 
son  woo  had  just  cume  of  age,  when  tbe  effect  of 
those  transactions  is  to  put  the  son's  property  under 
tbe  father's  eontroul.  That  jealousy  has  formed 
tbe  ground  of  decision  in  so  many  well-established 
cases,  that  one  almost  wonders  at  the  arguments 
which  have  been  gravely  advanced  at  the  bar.  The 
so-called  vexatious  conduct  of  the  defendants  was 
■imply  tbe  conduct  of  persons  actuated  by  precisely 
the  same  feeling  of  jealousy  with  which  the  Court 
regards  transacUons  of  the  nature  now  in  question ; 
and  if  there  was  a  case  in  which  that  jealousy  ought 
to  be  exercised,  it  is  the  present.  Tbe  duty  of  the 
defendants  was  to  protect  tbe  interest  of  their  eetluk 
fM  truit,  and  especially  that  of  the  son,  who,  but 
for  their  protection,  was,  it  seems,  to  look  to  his 
father  for  nothing  but  eontroul.  It  is  impossible 
to  say  that  the  defendants  were  bound  to  adopt  the 
course  suggested  to  them  by  their  counsel  in  the 


Mr.  Malins  and  Mr.  B,  L,  Chapman^  t<a 
the  appellants,  said  that  though  in  form  the 
appeal  was  from  the  whole  decree,  yet  in 
substance  it  was  only  against  so  much  of 
it  as  rdated  to  the  costs  which  the  Vice 
Chancellor  had  ordered  the  plaintift  to 
pay.  In  the  first  place,  though  it  might 
be  said  that  there  could  not  by  the  rules 
of  the  Court  be  an  appeal  presented  for 
costs  alone,  yet  the  case  otAngeU  t.  Davi* 
(3)  shewed  that  such  a  course  was  allow- 
able. 

[Lord  Justice  Kniobt  Bhoce. — The 
Court  does  not  require  to  be  addressed 
on  any  such  point.] 

Then,  upon  the  merits,  it  was  plain  that 
the  plaintiffs  had  between  them  the  whole 
interest  in  the  fund,  and  after  the  execu- 
tion of  the  deed-poll  of  July  1856,  by 
which  the  father  appointed  to  his  son  after 
his  own  decease,  no  other  person  could 
become  interested.  Coiuael  of  great 
ability  and  learning  had  been  called  on 
to  adviae  the  trustees  as  to  their  du^  and 
responsibility,  and  the  &ther  and  son  ac- 
ceded to  all  the  requisitions  which  counsel 
made,  some  of  which  were  clearly  beyond 
the  point  to  which  eetiuis  que  trust  could 
be  properly  called  on  for  compliance. 

[Lord  Justice  Knight  Bruce. — I  have 
ref^  the  opinion  of  counsel,  and  admit  that 
I  am  surprised  at  the  wide  range  they  take 
for  tbe  safety  of  the  trustees.  As,  how- 
ever, I  have  asked  for  and  am  not  able  to 
obtain  the  case  in  answer  to  which  that 
opinion  was  written,  perhaps  it  is  scarcely 
f^r  to  offer  any  remark  upon  the  opinion.j 

Not  only  were  all  the  requisitions  com- 

opinioa  which  hat  been  set  out  in  the  bill.  No  doubt 
vezstious  conduct  upon  the  part  of  the  trustees  will 
be  punished  in  this  court  by  the  infliction  of  costs. 
But  in  a  case'  like  the  present,  where  the  trustees 
knew  that  the  father  had  been  dealing  with  his  sou 
during  infancy,  and  where  the  son  proposed  to  those 
trustees  to  make  a  transfer  of  his  property  before  he 
bad  been  of  age  two  months,  they  were  bound  to 
act  cautiously.  The  present  litigation  has  been 
unnecessarily  expensive.  The  trustees  merely 
wanted  to  be  relieved  from  liabili^,  and  they  have 
been  involved  in  a  hostile  and  costly  auit  Upon 
the  whole  case,  since  the  father  and  sod  eome  and 
assert  their  rights,  and  since  the  aon,  now  n^irarda 
of  twenty-two  yeara  of  age,  persists  in  wiahiiw  to 
deal  with  bis  interest  in  the  trust  property,  there 
must  be  a  decree  as  prayed  by  tbe  bill,  so  far  as 
r^rds  tbe  property ;  but  the  costs  of  the  suit  must 
he  borne  by  the  plaintiffs. 
(8)  4  Myl  &  Cr.  360. 
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plied  vith  in  tbe  unplett  and  the  etrietest 
maniwr,  bat  the  Menn.  King  offered  the 
tnuteea a  release;  notwithatanding  which, 
they  drove  them  to  filing  a  bill  to  enforce 
thdr  undeniable  right  to  a  transfer  of  the 
mortgages.  Such  conduct  was  grievously 
oppressive  and  vexatious,  and  the  order  of 
the  Court  below,  instead  of  being  what 
it  was,  ought  to  have  been  one  directing 
the  trustees  to  pay  tbe  whole  costs  of  the 
litig^on.  If  in  such  a  case  as  this  the 
trustees  were  not  visited  with  the  costs,  it 
was  plain  that  all  trustees  might  hereafter, 
when  all  their  demands  had  been  com- 
pliedwith,  and  all  their  objections  removed 
--ilsmands  even  made  under  the  advice  of 
coamel  and  objections  raised  by  him—put 
their  eeitest  que  Irtut  to  Uie  delay,  expense, 
trouble  and  annoyance  of  a  suit  in  the 
Court  of  Chancery.  On  their  own  shewing 
tbe  conduct  of  the  trustees  had  been  vex- 
atious and  oppressive,  and  they  ought,  as 
b  Finun  V.  Pulham  (4),  to  be  directed  to 
pay  the  costs,  or,  at  all  events,  if  the  Court 
did  not  see  fit  to  go  so  far,  they  ought,  as 
in  CoMp&tfU  V.  Home  (5),  to  be  refused 
tny  costs.  A  recent  case  decided  by  the 
Fidl  Court  of  Appeal,  In  re  ffoodburn^e 
TVwte  (6),  was,  however,  strong  to  ahew 
dw  i^nnion  entertained  of  rexatioua  oon- 
daet  by  trustees,  and  valuable  as  teaching 
Ann  diat  they  eonld  not  act  oppressively 
widioat  inenrring  the  censure  and  feeling 
the  disapprobation  of  the  Court  by  the 
bfliotion  on  them  of  costs. 

[Lord  Jd«ticb  KhiohtBrucb. — I  have 
Ken  so  much  dissads&ction  and  disappro> 
httion  expressed  with  and  of  that  decision, 
that  I  am  more  than  ever  satisfied  that  it 
faeorrsct] 

Mr.  Bacon  and  Mr.  WiekettB^  for  the 
tnutees,  said  that  when  the  case  was  in  the 
Goert  below  they  intimated  their  willing^ 
MM  to  do  whi^ver  the  Vice  Chancellor 
liuniglit  ^ht ;  and  hia  Honour  was  so 
■tnek  with  the  circumstances  of  the  case 
tlu  he  called  upon  the  counsel  for  the 
plsutiSs  to  explain  what  was  intended  to 
^done  with  the  money,  and  when  every 
oplanation  was  given  which  the  parties 

(4)  2  De  Gex  &  Sid.  99. 
(fi)  t  T.  &  C.  C.C.  664. 
(6)  90  Law  J.  fiep.  (u.)  Chsnc  62% 
Vsw  lnn«  ZXVIL— Ouao. 


thought  fit  to  give,  the  Vice  Chancellor 
on  the  plaintifis*  own  shewing  made  the 
order  complained  of.  Nothing  that  these 
trustees  had  done  was  more  cautious 
than  the  occasion  called  for.  Here  was  a 
father  before  his  son  came  of  age  requiring 
by  letter  that  lO.OOOf.  out  of  14,000f. 
should  be  placed  at  his  disposal,  and  had 
the  trustees  complied  with  the  joint  request 
made  so  soon  after  the  son  came  of  age, 
with  the  full  knowledge  of  this  attempt 
to  deal  with  the  fund  while  the  son  was  an 
infant,  they  would  have  been  conniving  at 
what  the  Court  would  hold  to  be  a  breach 
of  trust.  The  reasons  given  by  the  Vice 
Chancellor  were  conclusive.  Had  there 
been  a  case  made  of  cruelty  by  the  tmstees 
towards  the  oesfiiif  que  tnut  the  Court 
might  have  taken  a  strong  view  of  their 
conduct,  and  have  deprived  them  of  their 
coats,  but  even  then  it  would  not  so  ex- 
ercise its  jurisdiction  as  to  make  them  pay 
costs.  All  that  the  trustees  had  done  was 
to  throw  the  protection  of  their  vigilance 
and  caution  over  the  younger  of  their  cm- 
tuii  que  trust,  and  not  to  leave  him  wholly 
at  the  mercy  of  bis  fother.  Evidence  of  this 
foot  could  not  be  preserved  without  a  suit, 
and  it  was  trusted  that  the  Court  would  con- 
firm tbe  decinon  of  the  Vice  Chaneellor. 
Although  the  Court  seemed  to  be  inclined 
to  permit  an  appeal  for  eoata  alone,  it 
would  give  the  respondents  the  benefit  of 
any  mle  which  might  be  foirly  thought  to 
exist  upon  the  point, 

Mr.  Malins  declined  to  trouble  the  Court 
with  a  reply. 

Nov.  26. — Lord  Justice  Turner.— 
This  was  an  appeal  against  so  much  of  a 
decree  of  Vice  Chancellor  Stuart,  as  allow- 
ed to  the  defendants,  who  are  trustees  on 
behalf  of  the  plainti&,  their  costs  of  the 
auit.— [After  a  brief  recapitulaUon  of  tbe 
fiwta,  his  Lordship  proceeded] : — I  have 
the  misfortune  to  differ  with  my  learned 
Brother  on  this  ease.  Having  carefully 
read  through  the  vrhole  of  the  correspond- 
ence, documents  and  evidence,  I  shall  state 
my  reasons  for  agreeing  with  the  Vice 
Chancellor's  judgment.  This  Court  views 
with  jealousy  M  transactions  between 
parent  and  child,  more  especially  if  such 
transactions  take  place  soon  after  the  child 
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attain!  twenty-one,  and  even  ttill  more 
especially  where  those  transactions  have 
had  their  inception  before  twenty-one  has 
been  attained,  and  very  dangerous  conse- 
quences might  ensue  if  the  Court  did  not 
give  its  support  to  trustees  who  only  ex- 
ercised the  same  jealous  vigilance  as  itself. 
Of  course  it  is  necessary,  in  ever  ycaae, 
in  the  first  instance  to  ascertain  that  the 
trustees  have  acted  and  are  acting  bond 
fide  and  from  no  improper  motive ;  but 
when  this  is  once  established^  the  Court 
ought  to  support,  and  not  to  punish  them. 
In  this  view,  I  have  coniideied  the  ^ect 
of  the  proposed  transfer.  Its  effect  was 
to  give  to  the  father,  Mr.  Richard  Henry 
King,  the  whole  controul  over  the  property 
of  his  son  ;  it  might  be  right  and  wise  to 
do  so,  or  it  might  be  the  contrary  :  and  in 
the  present  instance,  according  to  my  view, 
it  would  have  been  in  all  probability  right 
and  wise ;  but  it  is  a  very  different  ques- 
tion whether  the  trustees  ought  to  be  de- 
prived of  their  coats,  because  they  were 
suspicious  of  such  a  proceeding.  Before 
the  son  had  attained  his  majority,  the  fiither 
complained  in  strong  terms  of  his  extrava- 
gance ;  and  shortly  before  his  majority  the 
&ther  Bud  that  a  son  ought  to  be  depen- 
dent on  his  father,  and  Uiat  his  son  had 
consented  to  give  him  the  controul  of  his 
property,  and  trust  to  his  father's  honour 
to  provide  for  him.  I  think  upon  an  at- 
tentive consideration  of  the  evidence,  that 
the  fact  of  this  conversation  having  taken 
place  is  established;  and  it  is  consistent 
with  such  a  conversation  that  Capt.  King, 
in  the  month  of  February  1856,  before  his 
son  attained  his  majority,  should  write 
to  the  trustees,  requesting  the  transfer  of 
the  larger  mortgage  into  his  own  name 
alone.  [His  LordsUp  read  the  letter,  which 
was  as  follows:— "  Hdtel  de  I'Eea  de 
Gendve.— Oeneva,  Switzerland,  Saturday, 
the  16th  of  February,  1856. — To  William 
King  and  F.  W.  Bushell,  Esquires.— Gen- 
tlemen,—As  trustees  to  my  marriage  set- 
tlement, I  heg  leave  to  inform  you  that 
my  son  consents  to  a  joint  discharge  of 
the  trust  in  conjunction  with  myself  in 
May  next,  when  he  will  have  attained  the 
age  of  twenty-one  years.  We  will  thank 
you,  therefore,  when  the  proper  time  is 
come  so  to  do,  to  cause  the  necessary 


writings  to  he  prepared  and  the  proper 
notices  to  be  given  to  the  mortgagees. 
With  respect  to  the  2,000f.  mortgaged  to 
Mr.  Edward  Clarke,  of  Reading,  it  is  our 
intention  to  call  that  in  positively ;  and  as 
the  notice  to  pay  that  mortgage  in  was 
given  some  months  back,  and  must  now 
be  good  and  in  force,  we  beg  that  you  will 
cause  Mr.  CUrke  to  be  informed  that  he 
will  stand  by  that  notice,  and  be  prepared 
to  pay  the  money  in  at  the  time  of  oat 
signing  the  release.  With  respect  to  the 
12,00M.  mortgaged  to  Mr.  Lewia  Davis, 
of  Woolwich,  it  is  our  wish  not  to  call  that 
mortgage  in,  but  by  the  necessary  writings 
to  transfer  it  into  my  own  name  only. 
Any  other  course  respecting  this  mortgage 
will  depend  upon  Mr.  Davis  himself.  I 
make  this  communication  to  you  that  you 
may  have  the  earliest  possible  notice  of 
my  son's  consent  to  cancel  the  trust,  but 
it  is  of  course  open  to  your  opinions  and 
detailed  arrangements.  As  this  letter  will 
be  sent  to  Mr.  King  in  the  first  instance, 
I  must  ask  the  favour  of  him  to  forward  it 
to  Mr.  Bushell  after  reading  it.  I  hare 
only  to  add,  that  I  shall  not  communicate 
with  the  solidtors — I  leave  tiiat  to  tiie 
trustees  themselves — and  that  I  intend  to 
retnm  to  England  about  the  end  of  the 
present  month.  I  remain,  &c.,  R.  H. 
King."]  Then,  on  the  day  before  the  son 
attained  twenty-one,  an  application  was 
made  to  transfer  both  mortgages  into  the 
joint  names  of  the  father  and  the  son ;  and 
it  appears  besides,  that  at  that  time,  and  at 
the  present  time  also,  the  son  was  and  is 
resident  with  the  gentleman  who  is  the 
solicitor  of  his  father  and  of  himself.  Under 
these  circumstances,  if  the  case  had  rested 
there,  I  think  that  the  trustees  would  have 
been  justified  tn  refusing  to  make  the 
transfers  without  the  sanction  of  the  Court. 
Bat  there  is  another  ground  which  infla- 
eneed  their  conduct ;  the  power  of  appoint- 
ment given  to  the  father  under  the  settle- 
ment extended  to  remoter  issue ;  if  such 
remoter  issue  should  ever  be  dissatisfied 
with  what  was  done,  there  is  nothing  to 
prevent  them  from  disputing  the  appoint- 
ment to  the  son  Richard  Twyford  King, 
and  the  whole  transaction  and  transfer. 
This,  therefore,  cannot  be  considered  a 
transaction  in  which  there  was  a  total  ab- 
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fence  of  risk ;  the  risk  may  be  naall,  and 
I  thick  that  it  would  be,  but  trustees  are 
entitled  to  hare  protection  against  every 
pouible  risk.  It  was  nrged,  however, 
that  the  trustees  had  taken  the  opinion  of 
CO  ousel,  that  in  that  opinion  three  requi- 
stions  had  been  made  for  their  protectiooi 
Alt  those  requisitions  had  been  strictly 
eomplied  with,  and  that,  afker  all,  the  tnis- 
teea  had  declined  to  make  the  tranafiBia. 
With  all  respect  fbr  the  eminent  oounael,— 
dim  ia  none  more  eminent  at  the  bar,— I 
Amk  that  that  opinion  fell  short  of  fiiU  w- 
tnrity  to  the  trustees ;  they  were  entided 
not  only  to  have  all  the  requisitions  made 
oa  their  behalf  complied  with,  but  also 
that  evidence  should  be  preserved  of  the 
&ct  of  that  compliance ;  and  this  could 
not  be  done  without  the  intervention  of  a 
soit.  In  my  opinion  this  decree  is  for 
thcM  reaaont  correct,  and  the  appeal  must 
be  dismissed ;  but  as  my  learned  Brother 
differs  with  me  in  opinion,  it  must  be  dis- 
■med  without  costs. 

Lou>  Justice  Knight  Bbucx.  —  The 
defendaate  previoiuly  to  the  month  of 
December  1 856,  when  this  bill  waa  filed, 
woe  i^|Hrised  of  Ihcta  which,  In  my  jndg- 
moit,  tendered  it  perfectly  safe  for  them 
to  execute  an  assignment  or  assignments 
of  the  mortgages,  to  obtain  which  the  bill 
is  filed.  In  my  view,  they  ought  to  have 
executed  those  assignments  before  that 
month,  and  consequently  before  the  insti- 
tatiott  of  the  suit.  There  may  not  have 
been,  and  I  do  not  say  that  there  was, 
say  improper  motive  for  their  refusal,  but 
I  eoold  not  say  that  their  conduct  has  not 
rendered  them  liable  to  an  imputation  of 
htving  been  cautious  overmuch,  and  strict 
beytn^  precisioniam.  If  I  had  heard  the 
csase  originally,  my  conclusion  would 
iMve  been  at  m1  events  not  to  give  the 
trnstecs  their  eosts,  even  if  I  had  not 
ordered  them  to  pay  costs ;  but  inasmuch 
SB  ny  teamed  Brother,  who  it  is  hardly 
necessary  for  me  to  say,  is  quite  as  likely 
to  be  correct  in  his  judgment  as  myself, 
sgrees  in  the  view  of  the  learned  Vice 
Chsncellor,  the  order  of  his  Honour  must 
be  confirmed.  I  need  scarcely  observe, 
tbat  I  think  the  trustees  entided  to  no 
costs  of  die  appeaL 


SWtNFEM  V.  8WINFBN. 


Attorney  and  Client—'Suit—Compromiie 
—CounteL 

A  eompromise  of  a  trial  at  Icw^  nutde  by 
eouHset,  upon  the  tuggeations  of  an  attorney 
that  the  same  teould  be  dexirai^,— Held, 
not  to  be  bintUng  upon  ike  eUentf  who  uaa 
not  aware  of  if,  had  iwf  MMfMurf  if,  and 
wohM  not  oegwesee  in  it. 

Held,  also,  that  a  bill  to  enforce  a  epecific 
performanee  ^  f Ae  eompromise  ought  to  be 
dimnaeedt  but  without  cowte,  as  the  eompro- 
mise arose  from  the  mistake  of  parties  act- 
ing for  their  respective  clients* 

Samuel  Swinfen  was  seised  in  fee  of  a 
lai^e  estate,  called  '*  Swinfen  Hall,"  situate 
in  the  parish  of  Weeford,  in  the  county 
of  Stafford.  In  1851  he  made  a  will,  by 
which  he  devised  the  whole  of  his  real  and 
personal  estates  to  his  only  son,  Henry 
John  Swinfen,  who,  however,  died  on  the 
15th  of  June  1854;  aheit  which  Samuel 
Swinfen  made  his  will,  as  follows 

"  I,  Samuel  Swinfen,  Esq.,  of  Swinfen, 
Staffordshire,  make  this  my  last  will  and 
testament.  I  give  to  Mrs.  Taylor,  who 
lives  with  me,  20/.  a  year  for  her  life.  T 
give  to  Mrs.  Swinfen,  my  son's  widow,  all 
my  estate  at  Swinfen,  or  thereto  adjoining, 
also  all  furniture  and  other  moveable  good^ 
here,  her  heirs,  executors,  administrators 
and  assigns,  and  I  appoint  her  my  execu- 
trix. Witneas  my  hand  this  7th  day  of 
July  1854. 

"  Samuel  Swinfen,  Swinfen. 
"Witnessed  by  us,  all  present  at  the  same 

time,  by  Mr.  Swinfen's  request,-— 
*'  Thomas  Rowley,  M.D.,  Lichfield. 
"  Charles  Swinfen*  Leanungton. 
"  Charles  Simpson,  Town  Clerk,  Lichfield." 

The  testator  died  on  the  26di  of  July 
1854;  and  his  will  was  duly  proved  on 
the  15th  of  November  1854,  by  his  execu- 
trix, Patience  Swinfen. 

Frederick  Hay  Swinfen,  the  son  of  Fran- 
cis Swinfen,  deceased,  a  brother  of  the  half 
blood,  was  the  heir-at-law  of  the  testa- 
tor, and  of  John  Swinfen,  a  brother  of  the 
whole  blood. 

On  the  12th  of  Jnly  1853,  F.  H.  Swm- 
fen,  who  was  a  captain  in  the  5th  Dragoon 
Guards,  filed  the  originid  bill  in  this  cause, 
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against  Patience  Swinfen  and  others,  pray- 
ing, intcT  alia,  fur  an  issue  devisavit  vel 
flon,  to  determine  the  validity  of  the  will 
of  Samuel  Swinfen,  and  that  Patience 
Swinfen  might  he  put  upon  terms  of  bond 
fide  trying  Buch  issue. 

On  the  SOth  of  July  1855,  upon  a  mo- 
tion  for  a  receiver,  it  was  ordered,  by  con- 
sent, that  Patience  Swinfen  should  issue  a 
writ  of  summons,  (8,&  9  Vict.  c.  109,) 
against  F.  H.  Swinfen,  to  try  the  validity 
of  the  will  of  the  testator,  but  the  app<»nt- 
ment  of  a  receiver  of  the  rents  was  re- 
fused (1). 

On  Saturday,  the  15th  of  March  1856, 
the  trial  came  on,  at  Stafford,  before  Cress- 
well,  J,  and  a  special 'jury,  and  after  the 
examination  of  some  of  the  witnesses  of 
the  plaintiff  the  Court  adjourned  until  the 
Monday.  At  the  sitting  of  the  Court  on 
that  day,  Sir  Frederick  Thesiger,  as  coun- 
sel for  Mrs,  Swinfen,  agreed  with  the 
Attorney  General  (Sir  A.  Cockbum),  as 
counsel  for  Capt.  Swinfen,  in  the  presence 
of  the  solicitors  of  both  parties,  to  compro- 
mise the  suit  on  thefollowingterms:  "Juror 
to  be  withdrawn.  Estate  to  be  conveyed 
by  the  plaintiff  at  law  to  the  defendant  in 
fee,  free  of  incumbrance,  (if  any)  created 
since  the  death  of  Samuel  Swinfen  ;  such 
conveyance  to  take  place  from  Michaelmas 
1855.  The  defendant  to  secure  to  the 
plaintiff  an  annuity  for  life,  on  the  estate, 
of  1,000/.  a  year,  inclusive  of  the  300/.  a 
year  already  secured  to  her  on  the  estate, 
also  to  date  from  Michaelmas  1855.  If  any 
charge  is  existing  xin  the  estate,  created 
prior  to  the  death  of  S.  Swinfen,  the  interest 
to  be  home  in  equal  moieties.  The  plain- 
tiff's costs,  as  between  attorney  and  client, 
not  exceeding  1,2001.,  to  be  paid  by  the 
defendant  Power  to  either  party  to  make 
this  agreement  a  rule  of  court.  In  the 
event  of  any  questions  arising  on  the  above 
terms,  the  same  to  be  referred  to  Sir  F. 
Thesiger  and  the  Attorney  General.  The 
house  and  grounds  to  be  occupied  by  the 
plaintiff,  without  payment  of  rent,  till 
Michaelmas  next."  A  juror  was  then 
withdrawn,  and  the  memorandum  of  com- 
promise was  afterwards  embodied  in  an 
order  of  Nisi  Prius,  and  on  the  15th  of 
May  following  it  was  made  a  rule  of  court. 

(1)  Sm  Knight  tp.  DtipjMsis,  3  V«.  sen. 


On  the  2-1  th  of  March,  Messrs.  Frere, 
Goodford  &  Cholmeley,  the  solicitors  of 
Capt.  Swinfen,  wrote  to  Mr.  Simpson,  re- 
questing copies  of  certain  deeds,  and  a  list 
of  all  the  titie-deeds,  that  they  might  carry 
the  compromise  into  effect.  No  answer 
was  sent  to  this.  On  the  31st  of  March 
1856,  Messrs.  Frere  again  wrote  to  Mr. 
Simpson,  stating  that  they  understood  that 
Mrs.  Swinfen  intended  to  evade  die  per- 
formance of  the  agreement,  and  that  unless 
tiiey  heard  by  return  of  post  to  the  con- 
trary, they  should  assume  that  sueh  was 
her  intention. 

On  the  1st  of  April  1856  Mr.  Simpson 
replied—"  I  have  never  expressed  an  in- 
tention to  resist  the  agreement,  and  have 
received  no  instructions  to  do  so.  I  bad 
no  concern  in  the  arrangement  of  the  com- 
promise, except  to  object  to  it,  nor  had 
Mrs.  Swinfen.  It  was  made  against  her 
positive  directions,  and  I  have  not  hesitated 
to  speak  of  it  in  the  strongest  terms  of  di»« 
approbation."—"  Of  course,  if  Mrs.  Swin* 
fen  instructs  me  to  resist  the  course  of  action 
on  the  agreement,  and  if  she  should  be  well 
advised  to  do  so,  I  am  at  liberty  to  follow 
her  instructions,  and  I  will  in  that  ease 
give  you  the  eariiest  possible  notice." 

Further  correspondence  took  place  be- 
tween Messrs.  Frere  and  Mr.  Simpson  upon 
the  subject  of  carrying  the  compromise  into 
effect;  and  on  the  1st  of  May  1856,  Mr. 
Cole,  the  London  agent,  wrote  to  Messrs. 
Frere  the  following  letter: — "I  have  re- 
ceived from  Mr.  Simpson  the  views  of 
Mrs.  Swinfen  on  your  last  letter,  so  for  as 
regards  the  arrangement  made  by  counsel 
at  the  Stafford  Assizes,  and  the  substance 
is  that  she  is  not  disposed  to  carry  out 
the  terras  thereof,  on  the  ground  of  the 
arrangement  having  been  made,  not  only 
without  her  sanction,  but  direcdy  in  op* 
position  to  her  wishes.  Under  these  oii^ 
cumstances,  I  conclude  yon  will  have  to 
bring  the  matter  before  the  Court  in  such 
way  as  you  may  be  advised." 

On  the  5th  of  June  1 856,  a  rule  niai  was 
obtained  for  an  attachment  gainst  Mrs. 
Swinfen ;  she  shewed  cause  against  the 
rule,  on  the  1 1th  of  June,  when  it  was  dis- 
charged on  the  technical  ground  that  there 
was  no  evidence  to  shew  that  Mrs.  Swin- 
fen  had  refused  to  perform  the  agreement 
since  it  had  been  made  a  rule  of  Court. 
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In  diiehK^'ng  the  nile  for  ui  sttsohment, 
the  Court  (CreMwell,  J.,  William^  J.  «id 
Willes,  J.)  expressed  a  strong  opinion  that 
thejr  would  presume  on  counsel  having 
aatboritj  to  compromise,  and  that  the 
sgreement  was  bmding  on  the  plaintiff; 
and  they  accordingly  discharged  the  rule^ 
without  prcrjudice  to  the  defenciant  pro- 
ceeding in  any  way  he  might  be  advised  to 
eaforee  the  agreement. 

A  second  rule  am  for  an  attachment  wag 
obtained  in  Michaelmas  term  1856.  Affida- 
fits  in  opposition  were  filed,  by  Mrs.  Swln- 
fea,  by  her  solicitor  Mr.  Simpson,  and 
by  Sir  Heniy  Dnrrant.  The  affidavit  of 
Mrs.  Swinfen  was  to  the  folUnring  effbel^ 
among  other  tilings — tliat  she  never,  either 
before  or  after  the  commencement  of  legal 
proceedings,  gave  any  instructions  or  au- 
thority to  her  attorney  or  to  any  other 
pCTBon,  to  make  a  comproBiise  on  her 
behalf :  that  after  the  commencement  of 
legal  proceedings  she  gave  to  her  attorney 
no  other  instructions  than  to  support  the 
will  and  maintain  ita  validity  and  integrity: 
that  on  the  15th  of  March,  after  the  ad- 
jonmment  of  the  Court,  she  was  told  that 
Sir  F.  Thesiger  wished  to  see  her,  and  that 
upon  going  to  bis  lodgings  she  was  inform- 
ed 1^  him  that  the  Attorney  General  had 
oSsred  to  fpve  her  an  annuity  of  1,0002. 
a  year  on  condition  of  her  eompromising 
the  action  and  giving  up  the  Swinfen  estate: 
Aat  Sir  F.  Thesiger  u^ed  her  to  do  this 
on  the  ground  that  the  trial  was  likely  to 
go  against  her  :  that  she  replied  that  she 
coald  not  accept  that  or  any  other  offer — 
that  she  only  wanted  her  own — that  she 
wished  the  ease  to  be  tried  by  the  jury, 
and  she  would  abide  by  the  verdict,  as  she 
considered  it  her  duty  to  support  the  will : 
that  she  requested  that  Sir  Henry  Durrant 
■hoald  be  aent  for,  which  was  accordingly 
done,  and  the  offer  waa  repeated  before 
lum :  that  he  advised  her  to  take  time  to 
eonnder  it:  that  she  assented,  and  a^eei 
to  send  her  answer  by  one  o'clock  the  next 
day :  that  on  the  next  day  she  positively 
expressed  to  her  attorney  her  resoluUon  to 
lejeet  the  o^r,  and  requested  him  to  con- 
wey  her  answer  to  Sir  F.  Thesiger :  that 
her  attorney  received  no  authority  what- 
ever from  her,  directly  or  indirectly,  to 
wept  any  other  terms,  or  to  give  any  new 
■utrnctions  to  counsel,  and  that  her  attor- 


ney left  her  with  the  simple  direction  to 
convey  her  refusal  of  the  offer  to  Sir  F. 
Thesiger :  that  about  one  o'clock  the  same 
day  (Sunday)  a  telegraph  was  forwarded 
to  Sir  F.  Thesiger  in  these  words—"  The 
offer  is  refused :"  that  she  proceeded  by 
the  first  train  on  Monday  morning,  accom- 
panied by  Sir  Henry  Durrant,  to  be  present 
at  the  trial :  that  they  went  immediately 
to  the  court-house,  and  arrived  there  a 
minute  or  two  after  the  juror  had  been 
withdrawn:  that  on  passing  from  the  outer 
hall  to  the  court-house  they  met  Sir  F. 
Thesiger  in  an  ante-room,  who  said  to 
them,  "  It  is  all  settled ;  I  have  compro- 
mised the  cue ;  I  have  done  my  best  for 
you  :"  that  Sir  Heniy  Durrant  said,  with 
an  expression  of  surprise,  "  By  whose  au- 
thority?" that  Sir  F.  Thesiger  replied,  "  By 
yours";  to  which  Sir  Henry  rejoined,  "The 
deuce  you  did  :"  that  Sir  F.  Thesiger  made 
no  reply  to  this,  but  shortly  after  left  the 
room  :  that  immediately  afterwards  she  was 
informed  of  the  real  nature  of  the  compro- 
mise, and  expressed  to  her  attorney  asto- 
nishment at  what  had  been  done,  and  her 
determination  not  to  submit  to  the  com- 
promise: that  being  informed  that  her  cause 
was  at  an  end,  she  left  the  court  with  Sir 
Henry  Durrant,  and  returned  home  :  that 
■inee  that  time  she  had  never  done  any- 
thing to  confirm  the  compromise,  nor  any- 
thing which  might  lead  her  opponents  to 
believe  that  she  intended  to  ratify  or  con- 
firm, or  that  she  acquiesced  in  it,  but,  on 
the  contrary,  had  in  various  ways  signified 
to  them  her  disapproval  of  the  compromise, 
and  her  resolution  to  repudiate  it :  that 
the  value  of  the  Swinfen  estate  was  about 
65,000'.,  and  that  the  value  of  the  annuity 
offered  to  her  was  not  more  than  10,000/. 
The  affidavit  of  Mr.  Simpson  confirmed  the 
material  statements  of  Mrs.  Swinfen,  as  did 
also  the  affidavit  of  Sir  Henry  Durrant. 
The  affidavit  of  Mr.  Simpson  alao  stated, 
amongst  other  thingi^  that  previous  to  any 
liUgation  he  had  received  from  the  defen- 
dant'sattomey  an  offer  of  an  annuity  of6002. 
or  800f.,  in  addition  to  the  plaintifTs  renU 
chai^  of 300'.,  together  with  a  sum  of 7002. 
in  cash,  on  condition  of  Mrs.  Swinfen  giv- 
ing up  the  estate,  which  offer  she  absolutely 
refused :  that  his  only  instructions  were, 
to  maintain  the  will  in  its  integrity,  and 
that  be  gave  such  instructions  to  counsel : 
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that  on  the  Monday  morning  be  called, 
with  Mr.  Cole,  on  Sir  F.  Theaiger,  and 
informed  hint  that  he  had  no  authority  to 
reopen  the  treaty,  and  that  he  was  quite 
sure  that  Mn.  Swinfim  would  entertain  no 
other  offer  than  on  the  basis  of  the  whole 
est^forberlifiB:  that  while  the  conference 
was  proceeding  in  court  he  reminded  Sir 
F.  Thesiger  that  be  had  no  authority  to 
negotiate  any  compromiae  for  his  client;  to 
which  Sir  F.  Thesiger  replied  that  he  would 
take  all  the  responsibility  on  himself  jointly 
with  his  colleagues :  that  he  (Mr.  Simp- 
son) refused  to  have  anything  to  do  with 
the  compromise,  and  left  the  court:  that 
he  saw  Mr.  and  Mrs.  Charles  Swinfen  in 
the  hall,  who  eameatly  requested  him  to 
pat  a  stop,  if  possible,  to  the  proposed 
agreement  as  they  were  quite  sure  Mrs. 
Swinfen  would  repudiate  it :  that  he  then 
retnmed  to  Sir  F.  Thesiger,  and  as  Mrs. 
Swinfen  was  expected  every  minute  he 
requested  bim  to  wait  for  her  arrival,  but 
that  Sir  F.  Theriger  did  not  comply  wiUi  his 
request,  and  a  juror  was  withdrawn  a  few 
minutes  before  the  arrival  of  Mrs.  Swinfen: 
that  he  was  not  asked  to  peruse  the  agree- 
ment, and  that  he  particularly  urged  upon 
the  attention  of  Sir  F.  Thesiger,  that  be  was 
making  a  mere  commercial  bargain  ;  and, 
therefore,  that  he  (Mr.  Simpson)  could  not 
act  as  Mrs.  Swinfen's  attorney  on  such  a 
basis.  Affidavits  in  reply  were  made  on  be- 
half of  the  defendant^t-law  by  Sir  F.  The- 
siger, Mr.  Alexander,  Q.C.,  Mr.  Whitmore 
and  Mr.  Gray,  who  had  been  the  counsel  for 
the  plaintiff  on  tbe  trial.  Sir  F.  Thesiger 
stated,  amonif  other  things,  that  at  the 
close  of  the  first  day  of  the  trial,  he  had 
reason  to  believe  that  the  pluntiff  was  in 
some  danger  of  an  adverse  verdict,  and  he 
desired  Mr.  Simpson  to  bring  her  to  his 
lodgings,  requesting  Mr.  Alexander  and 
Mr.  Whitmore,  the  other  counsel  engaged 
with  him  in  the  cause,  to  attend  :  that  he 
pointed  out  to  the  plaintiff  the  conse- 
quences of  a  defeat,  and  the  desirableness 
of  coming  to  some  arrangement :  that  he 
did  not  say  that  the  Attorney  General  had 
offered  an  annuity  of  1,000^,  no  such  offer 
having  been  made  by  him,  but  that  upon  the 
plaintiff  asking  bim  what  sort  oS  an  arrange- 
ment was  contemplated,  either  he  or  the 
otiier  counsel  suggested  the  sum  of  1,000^ 
pa  BDnnm  as  an  amoim^  which  they  all 


agreed  would  be  reasonable  ;  that  the 
plaintiff  said,  she  would  do  nothing  with- 
out Sir  Henry  Durrant,  under  whose  ad- 
vice she  had  been  acting :  that  he  (Sir  F. 
Thedger)  desired  him  to  be  sent  for,  and 
that  they  repeated  in  his  presence  all  that 
they  had  previously  stated  to  the  plaintiff: 
that  they  separated  that  evening  upon  an 
understanding  that  they  were  to  conuder 
the  suggestions  which  had  been  made,  and 
communicate  by  telegraph  the  next  day, 
whether  the  counsel  were  to  be  at  liberty 
to  negotiate  with  the  other  side  for  an 
arrangement :  that  in  the  afternoon  of  Sun- 
day, he  received  the  telegraphic  communi- 
cation, "The  offer  is  refused:"  that  Mr. 
Whitmore  and  himself  thought  that  the 
message  did  not  exactly  meet,  the  case,  as 
no  offisr  had  been  made,  but  that  they  were 
all  convinced  that  the  idea  of  an  arrange- 
ment must  be  abandoned,  and  that  they 
were  prepared  to  proceed  with  the  trial  on 
the  following  day:  that  on  the  Monday 
rooming  Mr.  Simpson  came  with  Mr.  Cole 
to  his  lodgings,  and  told  him  that  a  cir- 
cumstance had  come  to  his  knowledge 
which  made  it  extremely  desirable  that 
the  case  should  be  arranged :  that  being 
thereby  strongly  con6rmed  in  his  view 
that  it  would  be  for  the  interest  of  the 
plaintiff  to  effect  an  arrangement,  he  said 
be  would  instantly  go  to  the  Attorney 
General  and  offer  to  take  1,0002.  a  year, 
and  that  with  the  entire  acquiescence  and 
sanction  of  Mr.  Simpson,  he  proceeded  to 
the  Attorney  Gener^ :  that  it  being  very 
near  the  time  for  the  sitting  of  the  Court, 
their  commuoieation  was  very  brie(  but 
that  the  Attorney  General  at  once  agreed 
to  the  proposal,  that  the  plaintiff  should 
receive  1,0002.  a  year  as  ^e  basis  of  the 
arrangement:  that  nothing  was  then  agreed 
upon  on  the  subject  of  costs,  but  that  on 
their  arrival  in  court  Mr.  Simpson  endeav- 
oured to  stipulate  for  the  payment  of  costs 
as  between  solicitor  and  client:  that  he 
(Sir  F.  Thesiger)  proposed  this  to  the  At- 
torney General,  who  suggested  the  naming 
of  a  certain  sum  :  that  upon  this  he  in- 
quired of  Mr.  Simpson,  in  the  presence  oS 
Mr.  Cole,  what  would  be  a  proper  sum  to 
fix  fbr  the  costs :  that  he  answered  2,0002., 
which  the  Attorney  General  objected  to, 
and  proposed  1,0002. :  that  he  (Sir  F.  The- 
siger) then  diseoBsed  with  Mr.  Simpson 
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ud  Mr.  Cole  tor  Bome  time  on  the  anhjeet 
<rf  the  costs,  and  asked  Mr.  Simpson  to  ex- 
pliin  the  mode  in  which  he  made  op  the 
smonnt:  that  he  then,  with  the  consent 
of  Mr,  Simpson,  offered  to  take  1,5002.: 
thst  the  Attorney  General  in  the  mean 
time  bad  drawn  up  the  heads  of  the  ar- 
rugement,  and  inserted  the  sum  of  1,250/. 
for  the  costs,  as  the  utmost  he  was  dis- 
imced  to  give  :  that  while  he  (Sir  F.  The- 
nger)  was  urging  Mr.  Simpson  to  take 
this  stun,  a  friend  of  the  defendant  inter- 
fered,  to  induce  the  defendant  not  to  settle 
It  all :  that  after  what  he  had  heard  &om 
Ut.  Sirapaon  at  his  lodgings,  he  was  oer- 
tainljr  most  anzions  that  the  trial  should 
not  proeeed,  and  he  pressed  the  Attorney 
Oeoeral  with  the  oheerration,  that  after 
they  had  substantially  agreed  it  would  not 
be  right  Hot  him  to  allow  bis  client  to  re- 
cede :  that  the  Attorney  General  offered  a 
modification  of  the  terms  of  the  proposed 
sgreement,  which  be  (Sir  F.  Thesiger) 
n^ed  upon  Mr.  Simpson  to  accept :  that 
it  was  true  that  Mr.  Simpson  more  than 
once,  at  this  period  of  the  negotiation,  re* 
qoested  him  to  wait  till  the  plaintiff  arrived, 
wb(^  he  informed  him,  was  expected  in  an 
hour,  but  that  h^  fearing  from  the  dispo- 
■ition  (tf  the  defendant,  that  if  the  trial 
proceeded  there  would  be  an  end  to  all 
hope  of  arrangement,  pressed  upon  Mr. 
Simpson  to  agree  brfore  it  was  too  lata  ; 
sod  upon  his  hesitating,  he  (Sir  F.  The- 
aiger)  aaid  that  he  must  take  it  upon  him- 
Klf,  to  which  Mr,  Simpson  made  no  objec- 
tioo,  but  aaid  that  he  (Sir  F.  Thesiger) 
moat  defend  him  against  his  client :  that 
he  immediately  answered  that  he  was  will- 
iag,  with  the  counsel  who  were  engaged 
Ttth  him,  to  take  the  responsibility  on 
lumaelf,  and  that  he  then  signed  the  paper 
which  contained  the  final  terms  of  agree- 
■wnt  between  the  partiea :  that  it  was  not 
Ine  that  the  plautiff,  at  the  interview 
which  took  place  at  hia  lodgings,  said 
that  die  eonld  not  accept  the  1,000/.  per 
UDun,  or  any  other  offer :  that,  on  the 
contrary,  there  was  a  considerable  discus- 
uon  as  to  the  terms  of  compromise.  The 
•ffidavita  of  Mr.  Alexander  and  the  other 
coQDael  for  the  plaintiff  confirmed  the 
"«t«nenU  of  Sir  F.  Theaiger,  and  atated 
tlut  above  an  hour  was  consumed  in  set- 
tliagthe  tenna  of  the  onaagement,  and  the 


discnsnon  reladve  to  the  costs ;  that  no- 
thing occurred  during  that  time  which  led 
them  to  suppose  that  Mr.  Simpson  did  not 
authorize  or  concur  in  the  arrangement^ 
except  ao  far  as  related  to  one  matter  of 
detail,  namely,  the  time  from  which  the 
rents  were  to  be  paid  to  the  defendant; 
and  that  there  waa  not  the  slightest  inti- 
mation given  by  Mr.  Simpson,  that  he  waa 
acting  without  the  authority  of  his  client. 
On  cause  being  shewn,  (before  Creaswell, 
J.,  Williaroa,  J.  and  Crowder,  J.,)  the 
rule  man  was  discharged,  Crowder,  J.  being 
of  opinion  that  oounael  had  not,  fay  the 
mere  relationship  of  eonnsel  to  client,  a 
genera]  power  to  bind  his  client  by  aa 
agreement  to  compromise ;  at  the  same 
time  expressing  doubts  whether  the  pre. 
sence  in  court  of  the  attorney,  and  his 
tacit  acquiescence  in  a  compromise  of  the 
cause  by  counse],  did  not  make  the  com- 
promise binding  upon  the  client ;  and  be 
refused  to  grant  an  attachmentfor contempt 
againat  Mra.  Swinfen.  The  Court,  there- 
fore, in  accordance  with  its  usual  practice, 
when  the  Judges  are-  not  unanimous,  de- 
clined to  issue  an  attachment  against  Mrs. 
Swinfen,  and  the  rule  nUi  was  diachai^^, 
hut  without  costs — Swn^fen  v.  Sttinfen 
(2).  The  supplemental  bill  was  then 
filed,  by  the  plaintiff  Captain  Swinfen,  on 
the  14tb  of  February  1857,  praying  that 
the  defendant,  Mrs.  Swinfen,  might  he 
decreed  specifically  to  perform  the  agree- 
ment of  compromise,  or,  in  the  alterna- 
tive, that  another  issue  devitavit  vel  mm, 
for  a  new  trial  of  the  former  issue,  might 
he  directed ;  it  also  asked  for  the  appoint- 
ment of  a  receiver.  Some  additional  evi- 
dence was  gone  into,  both  as  to  the  state 
of  mind  of  the  testator  at  the  time  of  mak- 
ing his  will,  and  also  aa  to  the  conduct  of 
Mrs.  Swinfen  since  the  alleged  compromise. 
Mr.  Wiley,  a  surveyor,  made  an  aflSdavit 
on  behalf  of  the  present  plaintiff.  Captain 
Swinfen,  to  the  effect,  that  on  the  38th  of 
March  1856,  being  a  fortnight  after  the 
alleged  compromise,  he  called  upon  Mrs. 
Swinfen,  respecting  some  trees  which  bad 
been  cut  down,  and  some  fixtures  which 
Captain  Swinfen  was  willing  to  take  :  that 
Mrs.  Swinfen  did  not  upon  that  occasion 

(2)  18  Com.  B.Rep.4S£i  a.  e.  20L«wJ.Rap. 

&S.)  CP.  SOS:  1  Com.  B.  Itq>.  N.S.  SMi  38 
w  J.  Rap.  (sa)  CP.  97. 


Digitized  by 


40 


COURTS  OF  CHANCERY: 


inform  hioi  that  she  did  not  recognise  the 
act  of  her  counsel,  or  that  she  did  not 

intend  to  concur  in  the  arrangement,  but 
merely  said  that  if  she  was  annoyed  she 
would  refuse  to  execute  the  conveyance; 
and  would  rather  go  to  prison  than  do  so : 
that  at  a  subsequent  interrieWj  on  the  9th 
of  May  following,  when  he  spoke  to  her 
•hout  parting  with  her  gamekeeper  to 
Captain  Swinfen,  she  stated  that  she  would 
not  part  with  him,  that  the  woods  belonged 
to  her  up  to  Michaelmas,  and  that  she  dis- 
puted the  agreement  which  had  been  en- 
tered into  by  hor  counsel ;  and  that  the 
impression  conveyed  to  hu  mind  by  her 
language  on  that  occasion  was,  that  she 
was  displeased  with  the  compromise,  and 
would  not  agree  to  it  unless  compelled  to 
do  so.  Sir  A.  Cockbum  also  made  an 
affidavit,  in  which  he  stated,  among  other 
things,  that  during  the  progress  of  the  ar- 
rangement in  court  it  was  never  intimated, 
or  for  a  single  moment  suggested,  that 
there  was  any,  the  slightest  doubt  as  to 
the  perfect  acquiescence  of  the  plaintiff,  or 
of  her  attorney,  Mr.  Simpson,  who  was 
present,  as  to  the  main  provision  or  prin- 
dple  of  the  settlement,  or  as  to  their  ratin 
concnrrence  therein. 

Tha  Ationuy  General  (Sir  R.  BetkellJ, 
Mr*  R,  Palmer  and  Mr,  Hobkoute,  for 
Capt.  Swinfen,  insisted  that  the  compro* 
mise  was  properly  entered  into,  and  that 
counsel  duly  instructed  bad  full  authority 
to  hind  the  client  by  his  acts.  They  cited— 
Fumival  v.  Bogle,  4  Russ.  142 ;  s.  e. 

6  Law  J.  Rep.  Chanc.  91. 
Filmer  v.  Delber,  S  Taunt.  486. 
Thomas  v.  Hewes,  2  Cr.  &  M.  519 ; 
8.  c.  3  Law  J.  Rep.  (h.b.)  Exeh. 
168  ;  4  Tyr.  885. 
Elworthy  V.  Birdf  Tam.  88;  s.  c.  2 
Sim.  &  S.  878 ;  8  Law  J.  Rep. 
Chane.  190. 
Mole  V.  Smith,  IJ.  &  W.  665. 
Howard  v.  Braithpaiie,  1  Ve«.  &  B. 
202. 

BUgh  v.  TredgeU,  5  De  Gex  &  S.  74  ; 
s.  c.  21  Law  J.  Rep.  (n,8,)  Chanc. 
204. 

WiUon  V.  WiUon,  1  J.  &  W.  457. 
Hargrove  V.  Hargravot  12Beev.  408; 

s.  c.  10  Law  J.  Rep.  (n.s.)  Chane. 

261. 


Wad§  T.  Stanley,  IJ.  ft  W.  674. 

In  re  Hobler,  8  Beav.  101. 

Doe  d.  WUUam*  v.  Howell,  6  Exch. 
Rep.  299;  s.c.  19  Law  J.  Rep. 
(n.s.)  Exoh.  232,  upon  which  Vice 
Chancellor  Stuart,  in   a  case  of 

'  Howell  V.  fVilliams  afterwards  di- 
rected a  speciQc  performance  of  the 
agreement. 

Baylg  v.  Buekland^  1  Exeh.  Rep.  1; 
s.c.  16  Law  J.  Rep.  (n.s.)  Exeh. 
204. 

Heald  v.  the  Duke  of  Beaufort,  5  Jur. 
1123. 

Doe  d.  Duke  of  Beaufort  v.  Neeld,  8 
M.  ft  G.  271,  204;  s.  c.  3  Sc. 
N.S.  618 ;  10  Law  J.  Rep.  (n.s.) 
CP.  266. 

Paleg  on  Principal  and  Agent,  199. 

Mr.  Kenned]/  and  Mr*  Cole,  for  Mrs. 
Swinfen,  were  not  heard. 

Nov.  10.-— The  Master  of  thb  Rolls. 
—There  must  be  a  new  trial.  The  relief 
■ought  by  the  supplemental  bill  ia  not  such 
as  can,  under  the  circumstances,  be  granted. 
The  first  qiwstion  is,  whether  an  attorney 
or  solicitor  employed  by  a  client  is  at 
liberty  to  compromise  a  suit  he  has  been 
employed  to  conduct,  without  the  antho- 
ri^  of  the  client.  The  second  question 
has  reference  to  the  practice  which  the 
Courts  adopt  in  such  cases.  Between 
principal  and  agent,  the  agent  has  full 
authority  to  do  everything  within  the  im- 
plied scope  of  his  authority.  If  an  attorney 
is  employed  to  conduct  a  suit  for  a  client, 
a  compromise  does  not  in  tenns  come 
within  the  scope  of  his  authority ;  it  is  not 
within  the  management  of  the  cause.  Upon 
what  principle,  therefore,  can  it  be  said 
that  there  is  an  implied  authority  for  an 
attorney  to  cxmipromise  the  suit  which  he 
n  employed  to  condnet?  Suppose  an 
attorney  in  employed  to  reeovo'  an  estate, 
does  the  authority  extend  to  selling  that 
to  a  stranger  ?  Yet  a  compromise  is  no- 
thing more  than  a  sale  from  the  plaintiff 
to  the  defendant  upon  certain  terms. 
Could  Mr.  Simpson  have  said  to  a  stranger, 
"  If  you  will  secure  1,000/.  per  annum  to 
Mrs.  Swinfen,  and  pay  her  all  the  costs  of 
the  suit  and  of  the  action,  you  may  go  on 
with  the  action :  if  she  succeeds  you  shall 
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hare  tbe  estate,  if  she  fails  ;on  mast  secnre 
her  the  sDnnitj."    No  one  would  surest 
that  a  stranger  was  within  the  scope  of 
the  andiority ;  neither  then  can  the  defen- 
dant be.   Upon  ordinary  principles  it  can- 
not be  so  breated.  I  should  as  little  expect 
sn  attorney  to  hare  such  an  anthority  as  I 
shonld  expect  a  person  employed  to  take 
horses  to  a  partieular  place  to  feed  and  to 
break  them  in,  to  have  an  implied  anthority 
to  sell  or  to  ezcbango  them.    A  coachman 
drives  my  carriage,  and  I  am  liaUe  for  all 
the  acU  whieh  he  does  whilst  driving  the 
eurisge;  hot  he  has  no  authority  to  sell 
or  exehimge  the  carriage.    Unless  there 
it  some  diffoent  rule  applicable  to  attor- 
Dies,  it  is  impossible  to  say  that  an  attorney 
hss  sn  implied  authority  to  dispose  of  the 
■abject-matter  of  the  suit,  instead  of  con- 
ducting the  cause  which  he  is  employed 
to  do.   In  ElvBorthy  r.  Bird  Sir  J.  Leach 
eonsidered  whether  any  authority  was  ^ven, 
act  doubting  that  if  the  authority  was  given 
it  boirod  the  principal ;  if  the  autiioril^  were 
Bot  given,  the  principal  could  not  beboundt 
A  man  is  brought  up  hetim  the  inagis- 
trstes  at  Quarter  Sesrioni  for  an  assault 
Bpon  his  wife ;  they  recommend  a  compro- 
mite;  he  is  in  conrtat  the  time**;  they  inti- 
mate that  if  he  will  consent  to  a  compro- 
niw  a  nominal  sentence  will  be  passed 
upon  him  :  thereupon  his  solicitor  in  his 
presence  does  consent,  and  he  is  brought 
np,  and  the  Justices  tell  him  that  in  con- 
■deration  of  his  having  given  that  consent 
they  will  pass  sentence  of  a  nominal  fine 
Bpon  Um.    He  says  nothing  to  repudiate 
it.  The  ease  is  singular  by  reason  of  its 
liong  a  criminal  proceeding;  hut  one  does 
BSC  well  see  how  that  can  affect  the  prin* 
dpie  of  die  eontraet.    Sir  J.  I>each  said, 
uder  diese  drcnmstanees,  not  only  was 
there  a  plain  contract,  but  there  was  an 
seqaieseence  at  the  time  which  this  Court 
snut enforce  against  this  party.   Then,  as 
to  seqniescaice.  If  a  client  is  present  and 
stands  by  and  sees  his  solicitor  entering 
Oto  die  terms  of  an  agreement  and 
makes  no  objection  whatever,  he  is  not  at 
liberty  afterwards  to  repudiate  it.  In 
Thomas  v.  Hemea  the  Judges  seem  to  have 
expressed  an  opinion  that  there  vras  very 
doubt  whether  by  any  possibility 
Urd  Fahnonth  eonld  be  bound  without 

express  andiori^  on  die  sabjeet.  Indiat 

>sv  Sbos^  XXVIL-xCuia 


case  the  order  or  agreement  had  been  acted 
upon,  for  possession  bad  been  delivered 
up,  and  steps  had  been  taken  in  accordance 
with  it,  and  no  resistance  had  been  offered 
by  Lord  Falmouth  for  a  considerable  time, 
and  they  held  that  he  was  bound  on  the 
ground  of  acquiescence.  The  Judges  there 
expressed  an  opinion  that,  except  by  ex* 
press  authority  of  the  client,  he  could  not 
be  bound  by  a  compromise  entered  into 
by  his  attorney.    The  case  of  Fwjtival  v. 
Bo^  is  undoubtedly  a  ease  <tf  a  rery 
peculiar  descriptim,  and  I  am  not  sure 
that  I  nnderstand  the  distinction  upon 
which  the  Lord  Chancellor  puts  it  when 
he  says,  that  certain  facts  not  being  known 
to  the  solicitor  at  the  time  which  were 
material  to  the  case,  the  compromise  did 
not  bind  the  client ;  but  if  the  solicitor  had 
stood  exactly  in  the  position  of  the  client,— 
if  a  person  had  entered  into  aeontoact,  and 
he  bad  not  present  to  his  mind  or  was  not 
aware  of  certain  facts  which  were  not  frau- 
dulently withdrawn  from  his  knowledge  by 
the  other  side,  diat  would  not  be  a  reason 
for  setting  aride  the  contract  he  had  entered 
into :  Uiat  was  his  own  affinr,  and  the  Court 
would  not  set  aside  the  contract ; — under 
these  circumstances,  the  authority  of  the 
solicitor  hinds  the  client.    The  question 
is,  to  what  extent  does  it  bind  him  ?  Does 
it  in  this  case  bind  the  parties  to  the  com- 
promise entered  into  ?  There  may  be  cases 
of  considerable  nicety  as  to  whether  the 
act  consented  to  is  or  not  properly  an  act 
in  the  conduct  and  management  of  the 
cause.    If  it  be  such  an  act,  then  it  is 
within  the  authority  of  the  solicitor  in  the 
conduct  and  management  of  the  cause;  if  it 
be  not,  then  it  is  not  within  the  authority. 
That  disposes  of  this  case.  It  was  sud,  in 
argument,  that  unless  this  doctrine  is  sup- 
ported, the  business  of  the  Court  cannot 
proceed — that  it  is  a  matter  of  the  greatest 
possible  importance  to  place  reliance  on 
the  statements  of  counsel  that  they  are 
authorized  to  do  particular  acts.    The  oh- 
serration  in  Re  Hohler  is,  "the  business 
of  the  Court  cannot  proceed  unless  credit 
be  given  to  the  statements  of  counsel  that 
they  have  authority  for  what  they  do." 
That  seems  rather  to  confirm  than  contra- 
dict my  conclusion,  and  I  concur  in  it. 
Certainly  the  Court  constantly  deals  with 
such  matters.  It  frames  orders  on  consent 
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on  non-opposition,  not  merely  on  behalf  of 
adults  of  full  understanding,  but  also  of 
married  women  and  of  infants,  who  have  no 
power  of  consenting.  In  the  case  of  a  mar- 
ried woman  this  Court  will  not  permit  any 
one  to  say  she  has  consented,  where  she  baa 
to  dispose  of  property,  in  which  she  might 
be  entitled  to  a  settlement,  bat  requires 
the  consent  to  be  ^ven  by  herself  on  what 
18  supposed  to  be  a  private  examination 
by  the  Judge,  but  which  usually  takes 
place  in  open  court.  That  is  for  Uie  pur- 
pose of  sbewing  that  no  undue  influence 
has  been  exercised  upon  her.  The  Court 
also  deals  with  the  property  of  infbnts,  but 
it  directs  a  reference  or  has  facts  before  it, 
to  prove  that  it  is  for  the  benefit  of  the 
infant  that  certain  proceedings  should  take 
place ;  and  thereupon  it  binds  the  infant 
by  a  proceeding  in  which,  in  ordinary 
cases,  consent  would  have  been  necessary. 
How  does  this  Court  act  with  all  other 
persona  who  are  perfectly  competent  to 
consent?  Counsel  gets  up  and  says,  "I 
consent."  The  Court  does  not  doubt  the 
authority,  neither  doea  it  when  any  one 
gets  up  and  says,  "  I  appear  as  counsel  fbr 
A.  B."  If  the  arguments  in  this  ease  were 
to  prevail,  it  wonld  be  the  incumbent  da^ 
of  the  Court  in  every  ease  to  aseertidn  tiiat 
the  facts  really  had  been  brought  before 
the  attention  and  had  received  the  consent 
of  the  client  before  the  order  was  made. 
The  Court  gives  credit  to  counsel  with 
great  justice :  it  knows  that  counsel  act 
according  to  their  instructions.  It  gives 
credit  to  the  instructions  of  the  solicitor  : 
it  knows  perfectly  well  that  solicitors  act 
with  the  most  perfect  bom  fides,  and  never 
give  instructions  which  they  do  not  con- 
sider they  are  duly  authorized  to  ^ve. 
Accordingly  it  is  that  the  Court  never  in- 
quirea  whether  the  client  has  given  his 
consent  or  aatborized  his  solicitor  to  give 
it.  It  assnmei  from  the  counsel  saying 
he  contents,  that  the  solicitor  before  in- 
itmeting  the  counsel  has  obtained  the 
consent  of  the  client  to  the  act,  which  he 
calls  on  the  Court  to  perform  and  give 
efi'ect  to.  If  that  were  not  so — if  it  were 
that  the  solicitor,  without  the  authority 
of  bis  client,  could  give  a  consent  to 
deprive  a  party  of  his  property,  how  could 
this  Court  act  with  confidence,  without 
seeing  that  the  tolicitor  had  duly  excr- 


eted bis  disoretlon  as  it  does  in  the  case 
of  infants  ?  In  the  case  of  Infonta,  tiie 
Judge  does  it  because  be  knows  they  can- 
not give  their  consent :  be  does  not  do  it 
in  the  case  of  persons  who  can  give  their 
consent ;  he  assumes  that  they  have  been 
made  acquainted  with  the  &cts,  and  that 
they  have  authorized  the  thing  to  be  done. 
If  the  case  were  otherwise,  what  wonld  be 
the  consequence  of  the  doctrine  suggested  f 
It  would  be  this,  that  every  prudent  man 
who  employed  a  solicitor  to  conduct  a  case 
for  him  would  deaire  him  to  ^ve  a  notice 
to  the  oppoute  side,— "You  are  to  undw- 
Btand  that  the  employment  of  the  solicitor 
does  not  authorize  bim  to  compromiae  the 
suit  without  my  sanction  and  authority." 
Aftei-  that,  could  the  compromise  be  good? 
A  great  portion  of  the  argument  has  gone  to 
the  extent  that  it  was  a  species  of  authority 
which  the  client  could  not  remove  from 
bis  attorney ;  that  it  was  one  which  he 
would  be  bound  by,  though  it  was  against 
his  desire,  though  that  fact  was  communi- 
cated to  the  other  side,  though  his  refusal 
to  consent  had  been  communicated  to  the 
other  aide.  I,  therefore,  have  not  only  no 
doubt  whatever,  that  both  upon  principle 
and  authority  the  employment  of  an  at- 
torney dora  not  authorize  him,  either  to 
sell  the  subject-matter  of  the  suit  to  a 
stranger,  or  to  the  other  side,  without  an 
authority  for  that  purpose  ;  but  that,  so  far 
from  its  being  productive  of  injurious  con- 
sequences that  he  should  not  possess  that 
authority,  the  consequences  would  be 
to  the  highest  degree  injurious  if  he  bad 
that  authority,  and  that  alone  would  seri- 
ously impede  the  administration  of  justice. 
For  myself,  I  should  be  ill  disposed  to 
allow  any  case  to  be  taken  by  consent  in 
important  mattera  without  b^g  satisfied 
that  the  client  himself  had  been  commu- 
nicated with  on  the  subject.  It  has  hap- 
pened to  me  on  one  or  two  occasions 
when  it  appeared  that  counsel  were  con- 
senting tot  a  client,  and  where  it  was  ap- 
parently against  his  interest  to  consent,  to 
request  the  counsel  to  communicate  with  the 
client  and  to  see  that  be  understood  exactly 
what  the  effect  of  his  consent  was  before  it 
was  given.  When  at  the  bar,  I  have  known 
that  counsel  have  repeatedly  adopted  that 
course  before  they  came  into  court,  and  had 
assured  the  Court  that  the  client  consented* 
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TberetieTazioiu  focto  and  matton  totally 
independent  of  tbe  conduct  of  a  cause 
Thicli  tfe  not  neceuary  to  be  commoni* 
eated  to  the  attorney  for  the  purpose  of 
the  conduct  of  the  cause  which  may  mate- 
liallj  influence  tbe  mind  of  the  client  in 
either  assenting  to  or  dissenting  from  any 
sgreement  that  may  be  proposed.  I  re- 
member a  .singular  case  that  occurred, 
of  a  counsel  of  great  learning  before  the 
Lord  Chancellor  refusing  to  consent  for  a 
client,  be  having  been  instructed  by  the 
sttoniey  in  his  brief  to  consent.  The  client 
lumself  was  iik  court :  counsel  s^d  *  this  is 
sonrach  for  the  injury  of  my  client  that 
I  will  not  consent,  and  I  will  not  allow 
Iiim  to  consent.*  The  client  complained 
of  his  conduct,  and  said  he  knew  what  he 
wss  giving  np,  that  he  was  perfectly  aware 
of  the  circumstances,  that  he  had  a  parti- 
enlar  affection  and  regard  for  the  person 
to  whom  it  was  to  be  given,  that  he  was 
denroQS  of  making  the  sacrifice ;  he  was 
told  there  would  be  no  difficulty  in  the 
matto,  the  Lord  Chancellor  would  order 
the  petition  to  stand  over:  he  had  but 
to  satisfy  his  eounsel  of  what  he  had 
mentioned  and  the  result  would  be  aatis- 
fiutoty.  I  mention  that  to  shew  that, 
unless  by  oommunication  with  the  client, 
no  attorney  can  be  certain,  in  matters  on 
which  he  has  to  consent  and  which  do 
not  involve  the  conduct  of  the  cause,  but 
which  dispose  of  the  subject-matter  of 
the  canse,  whether  he  has  before  him 
all  the  facts  which  will  enable  him  to 
emne  to  a  sound  decision  on  the  subject. 
Sinee  I  have  been  upon  the  bench  I  have 
ahrajs  assumed  that  the  dirat  has  been 
eommnnieated  with,  and  that  it  is  with  his 
suedon  and  knowledge  that  what  has 
been  done  has  taken  place.  Unleas  that 
were  so,  the  fonctions  aS  this  Court  in 
matters  of  consent  would  be  paralyzed.  It 
mnld  be  too  great  an  abuse  (tf  authority 
fan  an  attorney  to  aay  that  he  has  a  right 
to  dispose  of  the  property  of  his  client  in 
that  way  when,  if  he  had  communicated  to 
him  the  facts,  the  result  would  have  been 
difbient  from  what  he  supposed,  and  yet 
the  other  side  are  to  say  they  are  entitled  to 
ninst  on  such  an  agreement  and  the  party 
is  to  be  bound  by  it.  This  is  a  case  in 
whidi  Mrs.  Swin&n  cuinot  be  bound  by 
My  implied  wthwity  in  Mr.  Simpson 


to  enter  into  sueb  a  eompromiie*  Mr. 
Simpson  was  undoubtedly  the  cause  of 
the  compromise— of  the  trea^  being  en- 
tered into  on  the  Monday  morning — ^if 
he  had  not  gone  to  Sir  Frederick  Thesiger 
and  suggested  to  him  the  propriety  of  cer- 
tain terms  of  compromise,  no  such  treaty 
would  have  been  entered  into.  According 
to  Mr.  Simpson's  statement,  the  terms  he 
suggested  were  quite  different  from  those 
which  Sir  F.  Thesiger  agreed  to,  and  the 
terms  which  Sir  F.  Thesiger  agreed  to  were 
those  which  he  knew  from  the  lady  herself 
she  was  not  disposed  to  accept,  because 
he  had  received  a  telegraphic  message  that 
the  offer  was  refused.  It  is  clear,  whether 
considered  as  an  offer  or  a  proposition  to  be 
made,  that  tbe  substance  of  it  was  the  same. 
Looking  at  Sir  F.  Thesiger's  affidavit  (and 
there  cannot  be  tbe  slightest  doubt  of  its 
being  accurate  throughout),  he  states  this 
fact  also.  He  says— "I  was  pressing 
Mr.  Simpson  not  to  prevent  a  beneficial 
arrangement  by  standing  out  for  250/., 
when  a  friend  of  the  defendant  at  law, 
Capt.  Swinfen,  interfered,  to  induce  the 
defisndant  to  declare  his  determination  not 
to  settle  at  all ;  that  after  what  I  had 
heard  from  Mr,  Simpson,  at  my  lodgings, 
I  was  anxious  that  die  trial  should  not 
proceed,  and  I  pressed  the  Attorney  Ge> 
neral  with  the  observation  that  it  would 
not  be  right  to  allow  his  client  to  with- 
draw from  what  he  had  agreed  to."  Mr. 
Simpson  states,  I  think,  in  his  affidavit, 
that  he  objected  to  the  compromise 
in  court;  that  he  stated  he  would  have 
nothing  to  do  with  it;  that  it  must  be 
made  on  Sir  F.  Thesiger's  own  authority, 
and  that  he  must  protect  him  from  his 
client^  and  that  he  would  not  enter  into  tbe 
compromise.  It  is  tme  he  sat  still,  and 
did  not  addreu  the  Court  on  the  subject 
but  so  Uie  matter  stood  i  after  that,  can  it 
be  sud,  that  a  compromise  was  entered 
into  with  the  consent  of  the  solicitor? 
I  think  it  is  very  difficult  to  say  that 
it  is  the  fair  construction  of  the  evidence 
before  me.  He  certainly  had  authorized 
something  other  than  that  to  be  entered 
into,  but  that  particular  compromise  he 
does  not  appear  to  have  authorized. 
Have  tbe  acta  of  Mrs.  Swinfen,  then, 
sanctioned  this  compromise  7  She  came 
to  the  court-house  a  few  minutes  after 
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the  ooropiDiDlse  hitd  been  made  and  k 
juror  had  been  widtdrawn ;  and  in  the 

ante-room  leading  to  the  court  she  met  Sir 
F.  Thesiger,  who  told  her  the  compromise 
had  been  effected ;  and  she  or  Sir  Henry 
Durrant  asked  him,  by  whose  authority  7 
he  said  "Byyour8,"and  after  a  few  minutes 
left  them.  It  has  been  argued  that  the 
proper  course  for  Mrs.  Swinfen  to  hare 
adopted  was,  immediately  to  have  gone 
into  court,  and  required  her  attorney  to  say 
ahe  objected  to  the  compromise,  and  insisted 
on  the  trial  proceeding.  It  muat,  however, 
be  felt  that  she  was  placed  in  a  position  d 
peculiar  diflScuIty  and  embarrassment— 
one  in  which  upon  reflection,  if  there  had 
been  a  person  conversant  with  the  manage^ 
ment  of  courts  of  justice  and  trials  there- 
in, to  advise  her,  it  would  have  been 
difficult  to  know  what  course  to  hare 
recommended  her  to  take.  Assuming 
ahe  -was  able  at  that  moment  to  say,  "  I 
will  have  nothing  whatever  to  do  with 
the  compromise — I  object  to  it— I  repu- 
diate it  altogether,"  would  any  counsel, 
convenant  with  courts  of  justice,  have  re- 
commended her  to  go  into  court  and,  by 
her  attorney  or  counsel,  insist  on  the  triid 
proceeding  t  I  donbt  very  much  whetba 
any  gentleman  of  experience  would  have 
recommended  that  course.  It  is  not  the 
mere  experience  of  Nisi  Prius  practice,  it 
is  our  daily  experience,  how  much  the 
minds  of  persons  are  affected  by  little 
matters ;  how  often  a  turn  is  given  to  the 
consideration  of  a  case  by  the  disposition 
and  feeling  which  the  parties  themselves 
entertain.  No  person  who  has  filled  any 
judicial  situation,  or  a  fuon-judicial  situ- 
ation, but  must  be  aware  that  he  has  con- 
stantly to  guard  against  that  feeling  arising 
in  his  own  mind,  and  endeavour  to  pre- 
vent it  from  having  any  undue  weight.  If 
ahe  had  said  to  her  counsel,  "  Is  that  a 
proper  coarse  to  be  taken?"  his  answer 
would  have  been,  "  The  Judge  will  not  be 
very  well  pleased  to  have  three  more  days, 
when  he  expected  the  matter  was  settled. 
The  jury  will  not  he  very  well  pleased  to 
have  three  more  days,  when  they  thought 
they  were  discharged  from  their  functions. 
Your  counsel  will  not  be  in  very  good 
spirits :  they  have  expressed  an  unfevoui^ 
able  opinion  of  your  case,  and  you  are 
forcing  them  to  go  oq.    Would  it  be  too 


amch  to  say,  it  will  be  a  very  great  du^or 
to  you ;  you  will  incur  very  great  risk  of 
success  if  you  choose  to  go  on  in  this  state 
of  cireumstanoes."  A  prudent  man  would 
probably  have  said,  "You  had  better  take 
a  little  time  to  consider" — that  is,  assuming 
they  could  have  gone  into  court.  Un- 
doubtedly that  does  appear  a  sufficient 
excuse  for  this  lady  not  going  there  at  the 
moment,  and  saying  to  the  Judge,  "  I  insist 
on  this  trial  proceeding  now,  at  this  mo- 
ment, though  a  juror  haa  beoi  withdrawn, 
and  on  going  on  with  the  whole  of  the  caae." 
That  does  not  certainly  exonerate  her  from 
the  neeeasity  of  expressing  her  opinion  as 
speedily  aa  possible  after  it  was  over. 
Upon  this  part  of  the  case  I  cannot  but 
say  (not  having  heard  the  comments  of 
counsel  on  the  other  side),  that  she  does 
appear,  at  all  events,  in  the  commu- 
nications in  writing,  to  have  played 
'*  fast  and  loose  "  on  this  subject.  At  the 
same  time  it  was  stated  expressly,  on  the 
S8tb  of  March,  to  Mr.  Wiley,  that  she 
was  dissatisfied.  In  the  first  place  it  waa 
stated  at  the  railway  station  that  she  waa 
dissatisfied  with  the-  verdict.  It  wms 
stated  to  Mr.  Wiley  that  if  ahe  wan 
pressed  on  the  tnl^ect  she  would  repu- 
diate the  whole  matter;  and  on  the 
31st  of  March  Capt.  Swinfen's  solictor 
writes  to  the  solicitor  of  the  plaintiff  to  say. 
We  understand  that  she  intends  to  repu- 
diate the  agreement;  if  we  do  not  hear 
from  you,  we  shall  assume  that  it  is  so, 
and  we  shall  take  measures  to  enforce  it." 
That  is  exactly  a  fortnight  after  the  trial. 
Now,  certainly,  there  have  been  none  of  the 
consequences  of  misleading  any  one.  It 
has  not  been  denied  that  there  was  an 
express  intimation  thi^  she  would  repudi- 
ate the  arrangement;  butwitikin  afortni^t 
after  the  agreement  had  been  entond  into, 
the  solicitor  of  Capt.  Swinfen  wrote,  shew- 
ing their  knowledge  of  the  feet,  and  stating 
their  intention  to  proceed  speedily  to  en- 
force it.  There  are  no  Ucts  to  shew  that 
an  injury  has  been  sustained  by  the  de- 
fendant by  reason  of  that  having  taken 
place,  other  than  the  general  injury  which 
has  arisen  from  the  arrangement  going  off, 
which  i^  that  a  great  amount  of  litigation 
has  arisen  since ;  and  probably  if  a  great 
delay  should  tske  place  before  the  trial, 
there  might  be  aome  lose  of  eridenoe.  At 
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pment,  it  doet  not  appear  diat  there  it  any 
]on  of  eridenee.  I  cannot,  therefore,  say 
that  the  plaintiff  has  bound  herself  by  any 
acqnietcoice  to  carry  out  this  arrangement. 
I  disapprove  of  the  terms  in  which  she  has 
put  that  passage  in  her  answer.  It  is  open 
to  the  observations  already  made ;  but  I 
csDQo^  upon  thatj  say,  that  the  agreement 
oog^  to  be  specifically  peiibrmed,  or  make 
a  decree  against  her  on  the  ground  of 
acqoieseeiwe.  It  is  not  made  in  the  suit 
seeking  decree  tar  a  specific  performance 
bat  it  is  made  in  the  other  sni^  and  it  eer^ 
bunly  did  not  mislead  any  one.  It  nsva 
indneed  CaipU  Swinfen  or  his  adviaen  to 
bdieve  that  die  intended  to  rely  on  the 
igreement,  and  to  make  it  the  footing  of 
her  future  proceedings  as  to  the  property ; 
hecanse  it  did  not  suspend  the  motion  for 
IB  attachment,  which  was  made  imme- 
diately afterwards,  and  which  was  enforced. 
The  way  in  which  the  Court  ought  to  deal 
with  cases  of  that  description  is  really  on 
the  matter  of  coste  when  that  can  ha  so 
magbd.  Thm  I  am  also  pressed  with  a 
cnenmataiice  whidi  is  to  some  extent  i». 
■ored,  bat  not  soffidently,  by  the  ease  of 
Btmdl  T.  WaUaau.  This  is  a  ease  which 
ii  peculiarly  of  common  law  cognisance. 
It  ie  tme  this  was  an  issue  directed  out  of 
lUi  Conrt,  but  it  would  be  very  difficult 
if  there  were  an  arrangement  for  the  com- 
jnomiae  of  a  suit— I  am  not  now  con- 
ndering  the  qneation  of  an  award,  which 
it  a  different  matter,  hot  an  agreement 
for  a  compromise  of  an  action  at  law, 
vUdi  the  Court  of  common  law,  whose 
aetim  it  was,  and  which  had  entire  cog- 
mnnee  of  the  matter,  bad  thought 
fit  in  its  discretion  not  to  enforce  the 
pnfofmanoe  of— that  this  Court  should 
iqr  we  will  do  with  the  common  law  action 
^  which  Uie  common  law  Court  has  re- 
fned  to  do,  and  thinks  itODght  not  to  do. 
That  would  appear  to  be  a  very  atrong 
proporitioa.  It  is  tme  this  is  an  issue 
direeted  out  of  this  court  to  enable  this 
Cout  to  arrive  at  a  satisfactory  conclusion 
—"to  inform  the  conscience  of  the  Court" 
■ad  enable  it  to  administer  justice  be- 
tween the  parties.  That  appears  to  be  the 
uiwcr  to  die  observatiwi  that  this  arrange- 
meat  could  have  stood  if  they  had  taken  a 
vaidiet  against  the  plaintiff  and  there  bad 
^Muantugimeiitaftannrdsfinr  gnntiDg 


an  annniUy.  I  do  not  coneor  in  that  obser- 
vation. It  would  have  been  exactly  the 
same  question  that  is  now  before  the  Court 
—a  question  whether  a  compromise  was 
a  fit  one  to  bind  the  client,  not  having  been 
entered  into  with  the  due  authority  of  the 
client,  in  an  issue  directed  out  of  this 
Court  to  determine  whether  a  will  had 
been  duly  executed  or  not.  And  this 
Court  would  in  that  case  have  directed  a 
new  trial  of  the  cause  for  the  purpose  ot 
ascertaining  the  point.  Upon  that  part  of 
the  ease  I  have  come  to  the  coneiusifm* 
that  it  is  imposnhle  to  say  this  is  an  agree> 
ment  which  oan  be  specifically  enfovoed. 

1 1  has  then  been  said  that  if  there  is  to  be  a 
new  trial,  it  ought  to  be  on  payment  of  costs. 
The  question  is,  on  what  terms  the  new 
trial  shall  be  directed.  I  am  not  disposed 
to  put  it  upon  the  terms  of  directing  that 
Mrs.  Swinfen  shall  pay  the  costs.  The 
case  has  been  one  founded  on  a  mistake. 
I  have  known  one  or  two  cases  in  which 
the  Court  has  itself  fallen  into  an  error, 
by  reaaon  of  which  certain  proceedings 
were  useless,  and  the  Court  has  been  ask- 
ed to  direct  one  of  the  parties  to  pay  the 
costs.  But  the  Court  has  said,  It  is  im- 
possible to  do  that ;  it  is  the  error  of  the 
Court.  The  evil  here  has  arisen  from  a 
mistake  of  parties,  whom  you  cannot 
make  pay  the  costs  j  consequently,  I  can- 
not direct  any  costs  Co  be  paid.  At  the 
same  time,  though  I  am  of  opinion  that  the 
bill  for  a  specific  performance  of  this  agree- 
ment must  be  dismissed,  (assuming  always 
that  it  is  confined  to  this  point,  for  I  think 
there  is  an  altemi^ve  relief  prayed),  I 
shoold  certainly  not  give  the  costs  of  dis- 
missing the  bill ;  for  I  should  treat  this  as 
one  of  die  consequences  of  the  whole  of 
these  proceedings  which  hare  taken  place, 
and  of  the  mist^e  which  has  beoi  jallen 
into  on  all  sides,  I  do  not  make  Mrs. 
Swinfen  pay  the  costs  incurred,  by  reason 
of  the  agreement  entered  into  by  counsel 
in  the  presence  of  her  attorney.  On  the 
other  hand,  I  do  not  give  her  the  costs  of 
the  bill,  wUch  I  am  prepared  to  dismlsi. 

Jlfr.  Kennedf/  sud,  that  the  question  of 
costs  was  one  of  the  utmost  importance  ; 
they  had  been  occasioned  by  no  fault  of 
Mrs.  Swinfim,  the  eompiomisa  was  ropn- 
diatad,  but  these  costs  had  b«m  ineurred 
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by  an  endeavour  to  enforce  it,  both  at  law 
and  now  by  this  gnpplemental  bill ;  G^t 
Swinfen,  therefore,  ought  to  pay  the 
costs. 

The  Master  op  the  Rolls. — Sir  A. 
Cockbum  firmly  believed  that  Sir  F.  The- 
liger  had  full  authority  to  compromise  the 
suit  in  such  a  way  as  to  make  it  binding 
upon  all  parUea.  It  would,  therefore,  be 
hard  to  make  Captain  Swinfen  pay  the 
costs  of  a  proceeding  which  had  arisen  oat 
of  that  mistake.  Credit  mast  be  given  to 
statements  made  in  court,  and  I  should 
not  allow  counsel*!  consent  to  be  ques- 
Uoned.  The  alternative  relief  which  the 
supplemental  hill  prays,  may  be  obtained 
under  the  original  bill.  I  sludl,  Uierefore, 
dismiss  the  supplemental  bill  altogether, 
and  make  an  order  in  tbe  original  suit  for 
a  new  trial,  in  the  terms  previously  di- 
rected. 

/u^^JImJu^,        Feb.  25,  26,  28.  f 

f7>jCS4j:777  1857.  \ 

'•Ua^.mui  ^^^^   18. 26. J 

T/  k^.3l  JJ^K        Agreement— Statute  of  Frauds—Agent. 

A  paper  was  signed  by  a  duly  authorized 
agent ;  it  contained  an  agreement  to  do  a 
certain  thing,  biU  not  any  explanation  of  the 
necessary  details,  but  it  referred  to  another 
paper  which  did  contain  them : — Held,  that 
the  two  might  be  connected  together  by  parol 
evidence,  so  as  to  constitute  an  agreement 
efficient  within  the  Statute  of  Frauds. 

A  paper  sent  to  a  solicitor  as  "  instruc- 
tions" to  prepare  a  leaser  may  be  treated 
as  ike  final  agreement  for  the  lease,  if  the 
evidence  shews  that  it  was  only  so  sent  to  be 
put  into  a  formal  shape ;  but  the  act  to 
eending  it  ie  evidence  to  raise  a  primdfaeie 
pretimptian  that  it  did  not  contain  all  that 
the  parties  meant,  but  might  afterwards  be 
modified  by  eUker  of  them. 

This  was  an  appeal  against  a  decree 
of  the  Lord  Chancellor,  which  had  reversed 
a  previous  decree  by  Sir  J.  Stuart,  V.C. 

in  this  case  the  plaintiff,  Ridgway,  being 
tiie  tenant  of  ui  inn,  called       "  Grey- 


hound Inn,"  at  Sydenham,  filed  a  bill 
against  Wharton,  tiie  owner  of  the  property, 
for  the  specific  performance  (tf  an  all^d 
agreement,  said  to  have  been  executed  by 
Wharton,  the  defendant,  for  a  lease  ctf  that 
inn  for  the  term  of  twenty-one  years. 

The  case  made  by  the  bill  was  this  : — 
In  the  year  1849  Mr.  Ridgway  was  tenant 
to  Messrs.  Meux  Co.,  the  brewers,  who 
held  the  property  in  question  for  a  long 
term,  of  which  there  were  then  three  years 
unexpired,  and  which  would  expire  at 
Midsummer  1852.  Ridgway  alleged  that 
so  being  under-tenant  of  Messrs.  Meux, 
he  was  desirous  of  procuring  from  Mr, 
Wharton,  who  was  thie  owner  or  landlord, 
a  new  leas^  to  commence  at  the  expiration 
of  the  lease  which  he  then  held  for  three 
years  under  Messrs.  Meux  &  Co. ;  that 
about  the  spring  of  1849  he  applied  to  the 
defendant,  Wharton,  to  give  him  a  new 
lease,  to  commence  at  the  expiration  of 
the  present  one,  and  that  the  defendant  re- 
ferred him  to  Mr.  Crawter,  who  was  a  land 
surveyor  or  valuer,  as  the  person  by  whom 
he,  Wharton,  should  be  guided  in  the 
business.  In  consequence  of  this  commu* 
cation  Mr.  Wharton  seat  Crawter  to  look 
at  the  property,  and  Crawter  did  look  over 
it,  and  made  a  report  upon  it  in  the  latter 
end  of  May  or  Uie  hej^nning  of  June. 
The  report,  so  far  as  it  related  to  the  Grey- 
hound Inn,  the  property  of  Mr.  Wharton 
(who  possMsed  other  property  besides  that 
held  by  the  plaintiff)  was  to  this  effect :~ 
It  first  of  all  described  of  what  the  pro* 
perty  consisted,  and  then  stated  what  the 
state  of  the  plaintiff's  trade  was  ;  that  the 
plaintiff  kept  nine  horses  and  three  fiys, 
and  that  he  was  very  naturally  desirous 
of  obtaining  an  agreement  for  a  lease,  to 
commence  at  the  expiration  of  Messrs. 
Meux  &  Co.'s  lease,  and  that  he  offered, 
on  a  sixty  years'  lease,  to  become  the  direct 
tenant  of  the  inn,  and  then  it  made  several 
other  statements,  and  ended  as  follows: 
"  Suoh  being  the  ease,  and  from  the  cir- 
cumstance of  the  nnderietUng  by  them 
being  for  the  same  term  as  their  lease  (that 
is,  Messrs.  Meux  &  Co.'s),  which  would 
prevent  possession  being  now  gained  by 
the  owner  thereof,  I  see  no  particular 
inducement  to  the  owner,  or  advantage 
that  would  be  derived  by  him  in  entering 
into  soch  an  agreement  upon  the  twins 
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proposed,  but  I  recommend  the  following 
tenn*  be  offered  to  Mr.  Ridgway,  viz.,  an 
agreement  for  a  twenty^one  years'  lease* 
to  commence  at  the  expiration  of  Messrs. 
Menx  &  Co.'s  term.  Mr.  Ridgway  to  lay 
ont  not  less  than  600J.  in  taking  down  and 
leboilding  that  portion  of  the  premises  be- 
fore alliided  to,  and  sinking  a  well.  The 
lease  toeontain  corenants  for  repair.  The 
triangular  piece  of  ground  marked  in  the 
plan  No.  82,  a  little  inece  of  ground  on  the 
opponte  ride  of  the  road,  now  occupied  by 
the  tenant,  to  be  fpwn  up  on  hit  making 
tenns  with  Means.  Meux  &  Co.,  and  not 
to  be  included  in  the  twenty-one  years' 
lease  to  bim,  but  could  then  be  offered  for 
boUding  purposes,  having  a  frontage  to 
the  road,  and  eligible  for  that  purpose ; 
the  rent  to  be  70f.  clear.  Tenant  to  in- 
ctire,  and  pay  all  taxes."  Then  Crawter 
added,  **  On  thae  terms  being  proposed 
■twill  probably  lead  to  a  negotiation,  by 
vfaieb  a  fair  rent  may  be  obtained,  and 
some  arrangement  made  to  permanently 
impron  the  premises,  for  which  there  is 
am^  room." 

That  report  was  made  by  Mr.  Crawter 
to  the  defendant  Wharton  at  the  Utter  end 
of  May  or  the  beginning  of  June,  and  upon 
^t  some  communication  took  place  be- 
tween Wharton  and  Crawter,  in  which 
Wharton  desired  Crawter  to  see  Ridgway, 
and  to  treat  with  him  upon  terms  in  ac- 
cordance with  that  report.  An  arrange- 
ment was  accordingly  made,  on  the  22nd  of 
JoBe,  between  Wharton  and  Ridgway,  that 
Ridgway  should  meet  Crawter  at  Carahal- 
ton  on  the  following  Tuesday,  the  26th  of 
jQne,Crawterstatingthatondiatdayhewaa 
oUiged  to  be  at  Carshalton  on  other  bus!- 
MSB,  and  that  he  would  then  communicate 
irith  Ridgway  upon  the  subject  of  his  pro- 
posed new  lease.  The  bill  then  stated, 
that  the  meeting  accordingly  took  place, 
sod  that  at  that  meeting  Crawter  agreed, 
on  the  part  of  the  defendant,  to  grant 
lum  a  lease  for  twenty-one  years,  which 
was  to  include  this  triangular  piece  of  land, 
tho  bill  stated,  that  it  was  not  finally  set- 
tled, and  that  there  was  to  he  a  further 
eommnnicstion  from  Ridgway,  in  order 
that  Ridgway  might  state  whether  he  would 
w  would  not  agree  to  those  terms  of  let- 
bug.  On  the  2nd  of  July  Crawter  wrote  a 
Ite  to  Ridgway  in  theie  words:  "Please 


to  recollect  you  have  not  written  to  me 
with  respect  to  the  tenns  for  the  agreement 
as  arranged  when  we  met  on  Tuesday  last 
at  Carshalton.  I  cannot  do  anything  till 
you  do  write." 

Ridgway,  on  the  8rd  of  July,  wrote  this 
letter  in  answer ;  "  Sir,— I  beg  to  apologise 
for  not  writing  to  you  before  this,  but  it 
has  been  a  subject  of  great  consideration 
on  my  part ;  tbe  shortness  of  the  lease, 
the  proposed  outlay,  and  having  worked 
very  hard  for  the  last  foarteen  years  with 
so  little  profit  or  advantage,  I  certainly 
should  fMl  very  much  obliged  to  you  if 
you  wonld  allow  me  a  longer  time  of  lease, 
if  not,  I  must  submit  to  your  terms,  and 
will  Uisnk  you  to  draw  up  the  ^reement, 
at  once,  as  you  proposed."  On  the  7th 
of  July  Crawter  wrote  thus  to  Wharton  : — 
*'  I  beg  to  inclose  a  copy  of  Mr.  Ridgway's 
note,  in  reply  to  the  terms  recommended 
in  my  report,  which  I  communicated  to 
him  verbally.  He  is  very  anxious  to  have 
the  triangular  piece,  containing  0  a.  3  r. 
IS  p.,  included  in  the  new  lease ;  and  as 
he  i^rees  to  lay  out  600/.  in  building,  and 
sinking  a  well,  and  the  oUier  tenns,  it  is 
not  an  unreasonable  request  to  have  it  in- 
cluded ;  and,  under  all  the  circumstances, 
I  recommend  you  to  do  so,  and  should  you 
approve,  the  agreeement  can  be  prepared 
in  accordance  with  my  report,  but  in- 
cluding the  0  a.  3  r.  12  p. ;  and  on  hearing 
from  you  I  can,  if  it  is  your  wish,  furnish 
Mr.  Gregson  with  the  necessary  particu- 
lars for  the  agreement."  The  bill  alleged 
that  Wharton,  after  this  letter,  had  an  in- 
terview with  Crawter,  and  gave  directions, 
in  consequence  of  which  Crawter,  on  the 
80th  of  July,  sent  the  particulars  as  in- 
structions to  Oregson  to  prepare  an  agree- 
ment. In  the  course  of  1849  Whuton 
wrote  a  letter  to  Crawter  on  this  business. 
In  1852  he  received  back  tiiis  letter  from 
Crawter,  and  destroyed  it. 

Nothing  further  passed  until  the  latter 
end  of  August,  when  Ridgway  not  having 
heard  any  more,  the  bill  stated  that  he 
wrote  another  letter  to  Crawter  in  these 
words :  "  Sir, — I  have  been  expecting  to 
receive  from  you  a  copy  of  the  agreement; 
will  you  be  kind  enough  to  send  it  me  at 
your  earliest  convenience.**  That  letter 
was  not  answered  till  about  three  weeks 
afterwards;  and  on  the  SHHh  of  September 
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1849.  Crawter  wrote  a  letter  to  Ridgway 
in  these  wordi :  "  Sir, — Mr.  Wharton's 
lolicitoT  had  instmctiDM  from  me  long 
since  to  prepare  the  agreement,  and  I  fully 
expected  h«  had  done  to,  but  my  absence 
from  town  has  prerented  my  seeing  him, 
but  will  do  so  in  a  day  or  two.  Mr.  Taylor 
has  been  trying  to  leun  from  Mr.  Whar- 
ton the  terms  arranged  with  yon,  bat  wiih 
which  neither  he  nor  Messrs.  Meux  can 
have  anything  to  do,  and  he  seems  to  inti- 
mate that  Messrs.  Menx  should  have  had 
the  refusal  of  the  premises,  but  I  can  re- 
mind Mr.  Taylor  that  they  had  the  offer 
of  them,  and  he,  on  their  behalf,  declined. 
It  strikes  me  the  less  communication  you 
have  with  Mr.  T.  the  better.  Henry 
Crawter." 

It  was  stated  in  the  bill,  and  admitted 
by  the  answer,  that  between  the  last  letter 
received  by  Crawter  from  Ridgway  and 
the  letter  written  by  Crawter  to  Ridgway, 
on  the  20tlL  of  September,  Mr.  Crawter 
had  sent  to  Mr.  Oregson,  the  solicitor  of 
the  defendant,  this  memorandum  : — *'  Me- 
morandum of  terms  for  an  agreement  for 
a  lease  to  be  granted  by  the  Rev.  Mr. 
Wharton  to  Mr.  Mark  W.  Ridgway. 
Premises  situate  at  Sydenham,  in  the 
pariah  of  Lewisham,  Kent" ;  then  there 
was  a  description  of  the  premises,  amount- 
ing  altogether  to  four  acres,  including 
the  triangular  piece  of  land ;  an  agree- 
ment for  a  twenty-one  years*  lease,  to 
commence  at  the  expiration  of  Messrs. 
Menx  &  Co.*s  term.  Mr.  Ridgway  to  lay 
ont  not  less  than  6002.  in  taking  down 
and  rebuilding  part  of  the  Greyhound  Inn, 
viz.,  two  parlours  and  rooms  over,  and 
in  sinking  a  welt.  The  lease  to  con- 
tain covenants  to  uphold  and  keep  the 
whole  of  the  premises  in  substantial  repair, 
and  BO  deliver  up  same.  The  rent  702. 
clear.  Tenant  to  insure,  and  pay  all 
taxes.— N.B.  Mr.  Ridgway  is  about  to 
arrange  with  Messrs.  Meux  &  Co.  for  the 
remainder  of  their  term,  vie.,  three  yean 
at  Midsummer  1649,  and,  therefore,  the 
outlay  would  be  immediate  on  the  agree- 
ment being  entered  into ;  the  draft  of  which 
please  to  send  to  Messrs.  Crawter,  7»  South- 
ampton Buildings." 

The  bill  stated  that  the  plaintiff  from 
time  to  time  applied  to  Crawter  fbr  an 
agreement,  but  never  obtained  it,  and  thatf 


finally,  in  the  be^ning  of  the  year  1853, 
a  correspondence  of  an  angry  ^aracter 
took  place,  in  which  Ridgway  inaiBted 
upon  his  right  to  a  specific  performance  of 
that  which  he  all^^  to  be  an  agreement, 
and  tiiat  that  was  resisted  upon  the  part  of 
Mr.  Wharton.  At  the  end  of  the  year 
1853  the  bill  was  filed  by  lUdgway  claim- 
faig  the  specific  performance  of  this  alleged 
agreement. 

That  bill  was  resisted  upon  three 
grounds :  first,  it  was  said  that  there  was 
no  authority  given  by  Wharton  to  Crawter 
to  contract ;  secondly,  that  even  if  he  had 
given  Crawter  authority  to  contract,  no 
contract  ever  was  entered  into  binding 
upon  Wharton ;  and,  thirdly,  that  at  all 
events,  there  was  no  contract  valid  accord- 
ing to  the  Statute  of  Frauds. 

The  case  was  heard  before  Vice  Chan- 
cellor Stuart,  and  be  decreed  in  &vout  of 
the  plaintiff,  being  of  opinion  that  there 
was  authority  to  (>awter  to  contract,  and 
that  he  had  entered  into  a  contract  which 
was  valid  accordingtothe  Statute  of  Frauds. 
The  Lord  Chancellor,  on  appeal,  reversed 
that  decision,  somewhat  doubting  whether 
there  was  sufficient  proof  of  authority  on 
the  part  of  Crawter,  but  considering  that  if 
such  authority  had  existed,  there  had  not 
been  a  contract  actnally  made  by  him 
sufficient  within  the  Statute  of  Frauds  (I). 
The  present  appeal  was  then  brought. 

The  case  was  twice  argued,  in  1856  ; 
before  the  Lord  Chancellor  and  Lord 
Brougham ;  and,  then,  by  one  counsel  on 
eaeh  side,  hi  1857,  before  the  Lord  Chan- 
cellor, Lord  Brougham,  Lord  St.  Leonaxda^ 
and  Lord  Wensleydale. 

Mr.  Roundeli  Palmer  and  Mr.  Lewia 
appeared  for  the  appellant;  and 

Sir  R.  Bethell  (Solicitor  General  and 
Attorney  General J  and  Mr.  Bacon,  for  the 
respondent. 

The  following  eases  were  cited 

Tamney  v.  Crowther^  8  Bro.  C.C.  161, 
Welford  v.  Beazeley,  3  Atk.  508. 
Owen  V.  Tkomaa,  8  Myl.  &  K.  858  ;  a.  e. 

8  Law  J.  Rep.  (h.s.)  Chane.  205. 
Morgan  v.  Holferdt  I  Sm.  ft  O.  101. 
Foale  V.  Freeman,  9  Ves.  851. 

(1)  8  Dc  0«.  H.  &  O.  «77. 
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OMint  V.  the  Board  of  Management 
^  %\e  Norik-Eaiteru  Metropolitan 
^tglrnm^  11  Bear.  1 ;  s.  c.  17  Law  J. 
Rep.  (n.b.)  Chanc.  6. 

SawtderKm  v.  Jackson,  2  Bos.  &  P.  238. 

Jackmm  v.  Lowe,  1  Bing.  9;  i.o.  7 
B.  Mo.  219. 

AUen  T.  Benrnt,  S  Taunt.  169. 

DobeU  V.  Hutchinson^  3  Ad.  &  E.  355 ; 
4  Law  J.  Rep.  (n.«.)  K.B.  201. 

CUaan  t.  Cooke,  1  Sch.  &  Lef.  32. 

Homardr.  Braithvaite,  1  Ves.  &  B. 202. 

Dnke  of  Beaufort  t.  Neeld,  12  Gl.  ft 
F.  348. 

MUford  on  Pleading,  3rd  edit.  815. 
FoMan^ne  on  Equity,  vol.  1.  p.  183. 
Cooth  V.  Jackson,  6  Ves.  12. 
Skinner  t.  M'Donail,  2  De  Oex  &  Sm. 

265;  B.C.  17  Law  J.  Rep.  (ii.b.) 

Chanc.  347. 
Sontkcembe  T.  the  Bishop  of  Exeter, 

6  Hare,  213  ;  a.  c.  16  Law  J.  Rep. 

(K.i.)  Chanc.  378. 
Walker  v.  Jegreys,  1  Hare,  341 ;  •.  c. 

11  Law  J.  Rep.  Chanc.  209. 

IfateM  T.  Aesd;  1  Rusi.  ft  M.  336; 

i.e.  1  Tam.  883. 
EUs  T.  Wmiam,  4  DeOex.  H .  &G.  674. 
Wood  T.  Midgleji,  5  De  Gex,  M.  ft  O. 

41;  t.c.  23  Law  J.  Rep.  (it.s.) 

Chanc.  553. 
BofdeU  T.  Dmmasond,  11  East,  143. 

The  LoBD  Chahcbllok  having  stated 
the  fiuta  very  fully,  said,  that  the  ground 
on  which  he  had  proceeded  in  the  court 
below  was  that,  eyen  assuming  Crawter 
Wl  authority  to  contract,  and  that  he  had 
entered  into  a  written  contract,  still  that 
TCs  not  a  contract  binding  within  the  St»- 
tate  of  Prands,  On  the  last  point,  he  had 
■nr  no  hentation  in  saying,  that  he  then 
cane  to  a  wrong  eonclusion.  He  said  this 
it  oaec^  becnnse  he  thought  it  wrong  in 
iticl(  and  injurious  to  the  suitors,  for  a 
Judge  to  endeavour  to  give  the  appear- 
ioee  of  correctness  to  an  error,  fay  raising 
diitkietions  which  did  not  exist.  The 
cuue  of  his  error  was,  that  he  did  not 
nffieiently  advert  to  the  fact,  that  the 
iastnawnt  sent  to  Oregson  was  a  paper 
contuning  written  instructions.  These 
inMnetiona  being  sufficiently  referred  to 
ia  snother  paper,  parol  evidence  became 
■dadisible  to  shew  what  Oiat  other  paper 
Saw  Baan^  ZZTIL— Ohasa 


really  was,  so  aa  to  mak^  the  two  taken 
together  a  binding  agreement  within  the 
Statute  of  Frauds.  The  cases  of  AUen 
V.  Bennet  and  DobeU  v,  Hutchinson  suffi- 
ciently established  that  proposition.  So, 
that  if  here  there  was  authority  given  to 
Crawter,  and  Crawter  in  the  exercise  of  it 
had  entered  into  and  signed  an  agreement 
to  grant  a  lease,  though  that  agreement  did 
not  specify  the  terms  of  the  lease,  yet  the 
agreement  referring  plunly  to  the  instruc- 
tions, parol  evidence  was  admissible  to 
•hew  what  those  instructions  were,  and  that 
they  were  written  instructionB,  so  as  to 
make  the  agreement  valid  within  the  Sta- 
tute of  Frauds.  In  the  court  below  he 
had  not  deemed  it  necessary  to  decide 
whether  there  was  authority  to  grant  a 
lease,  and  whether  ui  agreement  to  grant 
one  had  been  made  under  that  authority, 
beeauBe,  assuming  both  things  to  be  made 
out,  he  had  been  of  opinion  that  there  was 
no  valid  contract  within  the  Statute  of 
Frauds.  In  the  view  which  he  then  took 
of  the  case,  the  inclination  of  his  opinion 
wa^  that  coapllug  the  evidence  with  the 
other  testimony,  there  was  testimony  as 
to  something  thsA  had  passed  between 
Wharton  and  Taylor  that  would  be  suffi- 
cient to  shew  that  there  was  authority  to 
contract,  if  not  a  contract  entered  into.  Of 
eourse,  that  was  immaterial  to  the  judg- 
ment, because  bis  opinion  was  opposed 
to  Uie  plaintiff  on  another  ground.  In  the 
court  below,  he  had  not  fully  examined 
the  facts  as  to  authority  and  a  contract, 
because  it  was  not  material  to  do  so  ;  but 
had  he  done  so,  he  was  now  of  opinion 
that  he  should  have  come  to  a  conclusion 
the  opposite  of  that  at  which  he  then 
arrived,  and  should  have  thought  that  there 
was  neither  authority  nor  contract.  On 
the  first  hewing  in  thia  House,  that  was 
the  eonclusion  at  which  he  had  arrived, 
and  at  which  also  his  noble  and  learned 
friend  (Lord  Brougham)  had  arrived.  He 
was  most  anxious,  however,  to  hare  the 
case  re-a^ued  on  these  points,  and  it  had 
now  been  re-argued,  in  the  presence  of 
the  noble  and  learned  Lords,  besides  his 
noble  and  learned  friend  and  himself.  He 
had  listened  to  the  argument  most  care- 
fully, and  the  conclusion  at  which  he  had 
arrived  was,  that  there  was  not  sufficient 
evid^ce  of  authority,  or  if  of  authority, 
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then  of  contract.  He  was  of  opinion,  tbat 
Wharton  had  not  given  to  Crawter  any 
authority  to  hind  him  (Wharton)  to  any 
thing.  He  laid  this  considering  himself 
to  stand  in  the  posidon  of  a  juryman. 
Both  Wharton  and  Crawter  were  examined 
on  thia  point,  and  the  former  denied  that 
he  gave,  and  the  latter  denied  that  he  re- 
ceived, any  authority  to  enter  into  an 
agreement  with  the  appellant. — [His  Lord- 
ship here  read  the  testimony.]— These 
being  the  only  two  witneaaes  examined,  if 
the  proceeding  had  been  that  of  an  action 
in  a  court  of  law,  and  the  plaintiff  had 
rested  his  case  on  them,  he  must  have  been 
nonsuitedf  for  it  was  his  duty  to  prove  the 
existence  of  the  authority.  There  was  no 
doubt  that  Taylor's  evidence  was  striking. 
Taylor  went  on  bebalf  of  Messrs.  Meux, 
to  ask  for  a  Imsb  from  Wharton,  but 
Wharton  said  he  had  finally  agreed  widi 
another  party.  It  was  undoubtedly  strik- 
ing, but  it  never  could  countervail  the  direct 
negative  given  by  Crawter  and  Wharton, 
as  to  the  existence  of  any  authority.  He 
agreed  with  the  observation  often  made 
by  Lord  Eldon,  that  the  sort  of  statement 
attributed  to  Wharton  when  Taylor  called 
upon  him  was  to  be  very  little  depended 
upon,  for  it  was  frequently  made  by  per- 
sons in  order  to  get  rid  of  the  importuni* 
ties  of  third  parties.  In  that  state  of  things, 
there  was  an  end  of  the  question,  for  there 
being  no  authority  to  enter  into  any  agree- 
ment, the  question*  whether  an  agreement 
had  been  formally  entered  into  became 
unimportant ;  but  still  the  fact,  that  no 
such  formal  agreement  did  exist  was  not 
an  immaterial  circumstance  in  considering 
the  case.  There  was  a  case  of  Fowle  v. 
Freeman,  in  which,  a  rough  draft  of  the 
agreement  having  been  made,  the  mere 
transmission  of  that  to  a  solicitor,  with 
directions  to  him  to  prepare  an  agreement, 
was  held  to  shew  that  an  agreement  had 
been  concluded.  But  there  the  conditions 
were  all  enuinerated,  and  the  document 
which  was  transmitted  was  signed.  No 
doubt  could  exist  as  to  the  correctness  of 
that  decision,  hut  it  did  not  touch  this  case. 
But  in  his  opinion,  the  case  of  Tatoney  t. 
Crowtker  was  not  an  equally  correct  deci- 
sion, and  he  thought  that  in  Clinan  v. 
Cooke  there  were  some  very  pertinent  re- 
marks made  on  it  by  Lord  Redesdale. 


He  had  no  doubt  that  persons  might  he 
bound  by  an  agreement,  though  not  for- 
mally drawn  up,  if  the  facts  shewed  that 
in  truth  lomeUiing  condusiTe  had  been 
determined  between  them,  but  generally 
speaking,  the  eireumstanee  that  parties 
did  intend  a  subsequent  agreement  to  be 
made,  was  strong  evidence  to  shew  that 
they  did  not  intend  the  previous  negotia- 
tions to  amount  to  an  agreement.  The 
question  then  was,  whether  the  appellant 
had  shewn  enough  to  establish  the  fact, 
that  the  respondent  gave  Crawter  autho- 
rity to  make  an  agreement,  and  that 
Crawter  had,  in  fact,  made  the  agreement. 
On  both  points  he  was  of  opinion,  that  the 
appellant  had  failed ;  and,  therefore,  was 
disentitled  to  the  relief  now  sought,  not 
on  the  ground  on  which  the  judgment  was 
put  in  Uie  Court  of  Chancery,  but  on  the 
ground  that  there  was  no  authority  to 
Crawtertocontraetjandthatifaathoritywas 
given,  no  contract  had  actually  been  made. 

Load  B&ouohau  entirely  agreed,  but 
must  in  the  first  place  express  his  very 
great  satisfaction  at  the  candid  manner  in 
which  his  noble  and  learned  friend  had 
dealt  with  the  case  as  regarded  the  change 
in  his  opinion,  on  the  question  relating  to 
the  Statute  of  Frauds.  He  wished  that 
all  Judges  would  shew  equal  candour,  and 
not  attempt  to  maintain  at  .iJie  expense  of 
the  law  and  of  suitor^  their  own  apparent 
consistency.  He  thought  that  the  ease  of 
the  appellant  fiuled  here  for  want  of  proof 
of  Crawter  having  had  authority  to  con- 
tract, and  also  for  want  of  proof  (even 
assuming  the  authority,)  tbat  any  com- 
plete contract  had  been  entered  into.  He 
did  not  think  Fowle  v.  Freeman  applicable 
to  this  case.  As  to  Tawney  v.  Croather, 
he  was  of  opinion  that  the  result  there 
could  not  be  insisted  on  as  a  decision  of 
the  case,  and  he  believed  tiie  comment 
made  upon  it  by  Lord  Redesdale,  in  Cli- 
nan T.  Cooke,  which  assumed  it  to  be  rather 
a  compromise  on  the  facts  than  a  decision 
on  the  law,  was  well  founded.  The  appel- 
lant had  foiled  here  on  the  facts,  and  the 
appeal  must  he  dismissed. 

Lord  St.  Leonards  had  listoied  to 
this  case  most  attentively,  but  could  not 
come  to  the  conclusion  at  which  his  noble 
and  learned  friends  had  arrived.  He  en- 
tirely agreed  with  what  had  been  said  as 
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to  tbe  candid  and  proper  manner  in  which 
bis  noble  and  learned  friend  the  Lord 
Chancellor  had  expressed  his  change  of 
opinion  upon  the  question  of  the  Statute 
of  Frauds,  and  that  qaestion  might  now 
be  treated  as  out  of  the  ease.  The  points, 
therefore,  at  present  to  be  determined,  were, 
whether  Crawter  was  proved  to  have  had 
antbority  to  mmtract,  and  whether  if  Craw- 
ter was  proved  to  have  had  authority  to 
eontiBC^  Crawter  had  in  &ct  made  a 
Mmtnwt.  .  For  himself  he  thought  that 
botfa  these  qoestiona  mtut  be  answered 
B  tbe  affirmative.  A  letter  by  Wharton 
Id  Crawter  soon  after  Ridgway's  first  ap- 
]^ication,  shewed  that  in  matters  of  busi- 
ness Wharton  did  form  his  faith  on  Craw- 
ter. The  letter  dated  the  22nd  of  May 
1649,  was  in  the  following  terms  :  — 
**  Dear  Sir, — I  am  much  obliged  to  yea 
lor  yonr  note  of  yesterday's  date,  and 
that  yon  will  see  Messrs.  Meux  as  soon 
as  may  be  convenient  to  yon.  I  think 
from  what  I  have  heard,  that  the  gentle- 
Bian  who  does  such  bnrineas  for  the  Ann, 
m  aecnstinned  to  take  amfde  care  of  their 
iatereat,  I  hope  yon  will  kindly  remem- 
ber diis  in  any  transactions  with  diem,  and 
viD  also  remember  that  I  am  not  anxious 
to  take  'The  Greyhonnd'  out  of  their 
lands  before  the  expiration  of  their  term, 
and  should  not  be  disposed  to  do  so  but 
apon  such  terms  as  you  may  consider  ad- 
nntageoas."  This  shewed  the  nature  of 
tbe  confidence  placed  in  Crawter,  and  the 
other  facts  (which  his  Lordship  very  fully 
ftated)  shewed  that  Crawter  bad  acted 
accordingly.  His  report,  of  course,  eon- 
dnded  noUiing,  but  the  subsequent  letters 
nd  mterviewB  sheired  tliat  Wharton  bad 
•dnpted  that  report,  and  had  consented  to 
■llow  the  triangular  piece  of  ground  to  be 
iDdoded  in  the  i^pieement,  and  had  so  eon- 
KBtcd  upon  Crawter*  recommending  it. 
Then  there  came  the  statement,  made  by 
Wharton  to  Taylor  (Messrs.  Meux's  agent), 
who  said  that  Wharton  told  him  (Taylor) 
that  "the  house  was  irrevocably  gone 
from  HA,  and  that  he  had  let  it  to  some- 
Indy  else,"— an  expression  that  did  not 
Kcm  to  him  capable  of  being  frittered 
my  into  a  mere  evasive  reply  to  Taylor, 
on  the  business  on  which  Taylor  had  ad- 
drmed  him.  It  certainly  made  no  such 
inimssion  on  the  mind  of  Taylor,  nor 
nold  it  do  so  on  the  mind  of  any  other 


person  under  the  same  circumstances. 
Again,  what  occurred  after  the  sending  of 
the  report  to  Wharton,  and  then  the  me- 
morandum of  instructions,  which  left  the 
solicitor  nothing  to  do  but  to  prepare  the 
lease  according  to  those  instructions,  all 
shewed  that  up  to  that  time  all  the  parties 
had  treated  the  affair  as  a  finally  concluded 
agreement.  Though  not  formally  reduced 
into  wtidng,  it  was  one  which  equity  would 
execute.  The  delay  in  asking  for  the 
formal  document  arose  from  the  fact,  that 
Messrs.  Meux's  interest  still  existed.  The 
decree  of  the  Vice  Chancellor  appeared, 
therefore,  to  have  been  correct,  and  the 
decision  now  under  appeal  appeared  to 
him  to  be  erroneous. 

Lord  Wehslbydalb  concurred  with  the 
Lord  Chancellor  and  Lord  Brotigham,  in 
thinking  that  this  appeal  ought  to  he  dis- 
missed. His  Lordship  entered  very  fuUy 
into  the  facts  of  the  ease,  and  expressed 
bis  opinion,  that  Crawler's  authority  was 
merely  to  examine  and  report^  but  not  to 
make  an  agreement — that  Wharton  had 
never  bound  himself  by  what  Crawter  had 
done — that  the  instructions  could  not  be 
considered  as  final,  for  Uiat  there  were 
covenants  indispensable  to  a  perfect  lease, 
which  were  not  introduced  into  those  in- 
structions, and  yet  which  the  solicitor  must 
introduce  before  the  lease  could  be  said  to 
be  complete.  If  so,  it  shewed  that  those 
instructions  were  mere  directions  to  pre- 
pare a  formal  instrument,  the  provisions  to 
be  contained  in  which  had  not  been  finally 
agreed  upon,  hut  were  still  open  to  modi- 
fication by  either  party.  He  wag,  there- 
fore, of  opinion,  that  Crawter  had  not 
authority  to  make  an  agreement,  and  that 
in  fact  he  had  not  made  one,  and  that  the 
decree  of  the  Lord  Chancellor  was  correct 
and  ought  to  be  affirmed. 

Appeal  dismissed.  Decree  of  the 
Court  below  affirmed. 


L.C.  > 

Nov.  12.  i  ELLIOTT*.  INCE, 

Praetice  —  Creditors*  Suit  —  Trial  of 
Issue. 

In  a  creditors*  ni«f,  leave  was  given  to 
the  plaintiff  totrjf  an  -issne  as  to  this  saniljf 
of  the  debtor  at  a  particular  time.  The 
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plaintiff  tubff^ently  declined  to  Jrjr  the 
iiwe,  and  vpoii  the  ajtplieation  of  other 
erediton  they  were  permitted  to  be  sub- 
itituted  for  him,  upon  giving  tecuriig  for 
the  eoeU  qf  the  trial, 

Mr.  MaUne,  on  behalf  of  some  of  tha 

erediton  of  the  late  Mrs.  Camming,  ap- 
plied for  leave  to  try  the  issue  as  to  her 
sanity,  permission  to  try  which  had  been 
given  to  Mr.  Elliott — See  26  Law  J.  Rep. 
(M.S.)  Chanc.  831.  Mr.  Elliott's  suit  was 
instituted  by  him  on  behalf  of  himself  and 
all  other  ^e  creditors  of  the  late  Mrs. 
Curoming  ;  and  he  having  declined  to  try 
the  issue,  the  present  applicants  desired  to 
be  substituted  for  him. 

Mr.  Baton  appeared  for  Mr.  Elliott. 

Mr.  Caime  and  Mr.  Svrdon,  for  Mrs. 
Ince,  opposed  the  applicatioii,  and  pantfcu- 
larly  as  the  present  applicants  represented 
a  very  small  portion  in  amount  of  the 
debts  which  had  been  proved,  *  If,  how- 
ever, it  were  considered  that  they  were 
entitled  to  try  this  issue,  seeaiity  tat  costs 
ought  to  be  given. 

The  Lord  Chancellor  said,  that  he 
would  grant  the  application,  but  security 
for  the  costs  of  ^e  trial  must  be  pven. 
The  costs  of  the  present  motion  mi^t  be 
reserved. 


THE  GOVERNORS   OF  THE 
|.  f,  GRAY  -  COAT  HOSPITAL 

■Q*    B  V.    THE  WESTMINSTER 

*    *  IMPRDVEHBNT  COHUI8- 

8I0NERS  AND  0THKB8. 

Practice—Supplemental  Bill. 

A  supplemental  bill,  teiih  the  original  biU 
annexed  hy  way  of  aehednle,  permitted  to 

be  filed. 

Mr.  Bacon  and  Mr.  G.  W.  CoUine  ap- 
plied to  the  Court  in  consequence  of  an 
objection  of  Mr.  Murray,  clerk  of  records 
and  writs,  to  file  a  supplemental  bill,  under 
the  following  circumstances.  The  decision 
of  the  Lords  Justices  in  this  case,  reported 
26  Law  J.  Rep.  (n.s.)  Chanc.  843,  ren- 
dered it  necessary  to  bring  before  the 
Court,  by  supplemental  bill,  certain  judg- 
ment creditors  tnd  incumbrancers.  As 


the  original  bill  was  very  long,  and  the 
new  defendants  might  be  entitled  to  tra- 
verse all  the  statements  contained  therrin, 
it  was  thought  advisable  to  amies  the 
printed  original  bill  by  way  of  sebednle, 
the  supplemental  bill  containing  a  refeiv 
ence  to  it,  and  thus  to  avoid  the  expense 
of  reprinting  the  lengthened  statements 
already  iu  print.  Mr.  Murray,  however, 
objected  to  file  the  supplemental  bill  in 
this  form,  and  upon  an  application  being 
made  to  Stuart,  V.C.,  his  Honour  de- 
clined to  order  it  to  be  filed.  The  Lords 
Justices  were  then  applied  to,  and  Lord 
Justice  Knight  Bruce  considered  that  the 
bill  ought  to  he  filed,  but  Lord  Justice 
Turner  doubted.  The  present  applieatwn 
was,  therefore,  made  to  the  Lord  Chan- 
cellor, and  it  was  nrgbA  that  no  additional 
expense  would  be  occasioned  to  the  de- 
fiondants,  bat  a  conuderable  diminution 
of  the  piaintilb'  costs  would  be  efieeted. 
It  was  the  constant  practice  for  ecfaedulea 
to  be  annexed  to  bills,  and  the  nature 
of  the  contents  of  such  schedules  could 
make  no  difference.  In  Lafone  t.  the 
Falkland  Islands  Compang  (1)  an  answer, 
with  a  long  printed  document  as  a  schedule, 
had  been  filed.  Any  objection  as  to  this 
mode  of  dealing  wiUi  the  case  as  a  point 
of  pleading  ought  not  to  be  raised  upon 
l^e  question  whiether  the  bill  ought  to  he 
filed  or  not,  but  might  be  raieed  and  dis- 
cussed at  the  proper  Ume  afterwards. 

Mr.  Murray  stated  that  his  objeetion 
was,  that  this  was  an  unusual  course,  from 
the  adoption  of  which  many  inconveniences 
might  arise.  The  49th  Order  of  the  36th 
of  August  1S41  provided,  "  that  it  shall 
not  be  necessary  in  any  hUl  of  revivor  or 
supplemental  bill,  to  set  forth  any  of  the 
statements  in  the  pleadings  in  the  original 
suit,  unless  the  special  circumstances  of 
the  case  may  require  it."  The  oomae 
adopted  in  this  case  waa  entirely  incon- 
sistent with  that  order.  The  plaintiffii 
might  have  served  or  tendered  copies  of 
the  original  bill  at  the  same  time  with  the 
supplemental  bill,  but  there  was  no  neees- 
sity  for  the  original  bill  to  be  filed. 

The  Lord  Chancellor  sud,  that  if 
such  a  course  as  that  proposed  had  been 
adopted  to  create  expense,  the  caae  wonld 

(1)  JmUjp.2S. 
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be  different ;  bat  there  appeared  to  be  no 
such  intentioo  here.  He  should,  there- 
iDie,  simplj  state  his  opinion  that  this  bill 
ira^t  to  be  filed. 


KlXDEBaLBT,  V.  C .  > 

June  11.      S    "B^"  "™TON. 

Cort-book  Mining  Cempanif  —  Simplt 
Partatnk^ — Partiea. 

A  sharehoider  in  a  eoMt-book  mining  com- 
pany filed  hiM  bill  tyainat  the  managmg 
emmHtee  and  against  a  creditor  of  ike 
eompang,  to  restrain  an  action  at  law  brought 
fjaiMf  him  by  the  erector  at  the  instigation 
of  the  managing  committee*  The  bUl  also 
atked  for  an  account  as  to  the  amount  of  the 
flakiiff*s  /iodtb'fy  to  the  eompang.  The 
Court  granted  au  injunction  to  restrain  the 
idjsa  by  the  eredUoTt  but  disadaaed  the  biU 
at  agaiuMt  the  managing  eommiltee,  on  the 
gnnd  that  ae  tAe  eon^mng  was  a  simple 
ftrtnerdtipf  formed  under  no  act  of  parna- 
■aifi  it  woe  neeeasaryj  in  order  to  have  an 
weomt,  <Aa<  all  the  members  should  be  made 
rerHes  Is  the  biU. 

The  bill  in  this  case  was  61ed  by  one  of 
llwihareholders  in  the  Wheal  Gascus  Mining 
Company,  which  was  a  company  carried  on 
apoQ  the  cost-book  principle,  against  the 
nuMging  committee  and  secretary,  and 
■gsrast  Robert  Mitchell,  a  creditor  of  the 
Mnpany,  who  had  commenced  an  action 
K  law  against  the  plaintiff  for  an  injnnc- 
tion  to  restrain  the  defendants  from  pro- 
Msding  witb  the  said  action,  or  any  other 
KtioK  at  law,  against  the  plaintiff;  and 
the  bill  also  prayed  that  an  account  might 
be  tikeo,  and  that  the  plaintiff's  liabilities 
is  respect  of  the  company  might  be  ascer- 
Uined. 

The  hill  stated,  that  in  1855  the  plain- 
tiff was  the  holder'  of  463  shares  in  the 
company ;  that  by  the  rules  of  the  said 
cwnpany  it  was  proTided  that  the  commit- 
tee of  management  should  be  formed  of 
persons,  removable  only  at  a  special 
pneral  meeting  to  be  held  at  certain 
■peeified  paiods  by  such  committee,  who 
ihooU  at  such  tiroes  submit  their  aeeounti 
^  the  shareholders,  who  were  to  Tote 
'iudi,  nske  calls,  and  direct  such  crther 


acts  as  should  he  necessary  for  canTing  on 
the  concern.  It  was  also  provided,  that 
no  transfers  of  shares  in  the  company 
should  be  permitted  until  all  the  calls  due 
upon  them  should  be  paid  up ;  and  that 
after  due  notice  should  have  been  given,  if 
there  should  be  any  arrears  beyond  a  cer- 
tain period,  the  shares  should  be  declared 
to  be  forfeitcf],  and  they  should  then  be 
vested  in  the  managing  committee,  to  be 
dealt  with  according  to  the  directions  of 
the  general  meeting  of  the  shareholders. 
In  the  month  of  April  1855,  the  plaintiff 
was  one  of  the  committee  of  management, 
but  he  retired  in  June  1856.  A  call  of 
5s.  per  share  was  made  in  the  month  of 
December  1855,  and  between  that  time 
and  July  1856  the  plaintiff  sold  and  trans- 
ferred 336  of  his  shares,  retaining  still  the 
remuning  127,  and  the  transfer  was  duly 
entered  and  registered  in  the  books  of  the 
eompany.  The  plahnUff  not  having  pud 
up  die  call  upon  his  shares,  an  application 
was  made  to  him  by  a  letter,  written  by 
A.  Jeffree,  the  secretary  of  the  company, 
for  the  snm  of  1152.  15«.,  being  the 
amount  due  from  him  in  respect  of  such 
call  upon  his  463  shares.  The  money  still 
being  unpaid,  another  application  was 
made  to  the  plaintiff  in  March  1856  for  the 
amount  due  from  him,  and  it  was  intimated 
to  him  that  if  payment  were  not  made 
within  a  specified  period,  his  name  would 
be  handed  over  to  the  creditors  of  the 
company  in  order  that  they  might  proceed 
against  him  for  the  recovery  of  their 
^ms.  In  July  1856,  at  a  general  meet- 
ing of  the  shareholdera,  the  1S7  shares 
still  remuning  in  the  name  of  the  plaintiff 
were  declared  to  be  forfeited,  and  they 
were  thereupon  sold  by  the  committee,  and 
notice  of  such  sale  was  sent  to  the  pUun- 
tiff,  and  the  secretary  was  instructed  to 
write  to  R.  Mitchell,  one  of  the  creditors 
of  the  company,  requesting  him  to  bring 
an  action  against  the  plaintiff  for  his  un- 
sati86ed  claim,  amounting  to  the  sum  of 
3482. 

The  bill  alleged  that  the  three  defen- 
dants, who  formed  the  committee  of  ma- 
nagement, were  directing  the  prosecution 
of  the  action  against  the  plaintiff,  and  that 
the  company  was  in  the  habit  of  suing  and 
being  sued  in  the  nunes  of  such  committee 
of  management  for  the  time  being ;  and 
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it  prayed  that  an  injunction  might  he 
granted  to  restrain  the  prosecution  of  the 
action,  and  that  an  account  might  be  taken, 
and  the  liabilities  of  the  plaintiff  ascer- 
tained. 

The  injunction  wu  granted,  on  payment 
into  court  by  the  plaintiff  of  the  sum  of 
115^.  15*.,  Uie  amount  of  the  call  made 
upon  the  plaintiff  in  respect  of  his  shares^ 
and  the  cause  now  came  on  upon  motion 
for  s  decree. 

Mr.  Olasse  and  Mr.  WilUama  appeared 

for  the  plaintiff. 

Mr.  Baily  and  Mr.  Elderion,  for  Mr. 
Mitchell. 

Mr.  Roxburgh^  for  the  three  defendants, 
the  managing  committee,  raised  an  objec- 
tion on  the  ground  that  all  the  members  of 
the  partnership  ought  to  be  before  the 
Court.  He  contended  that  the  committee 
of  management  did  not  represent  the  com- 
pany. Tliis  association  was  not  formed 
under  any  act  of  parliament.  The  mem- 
bers were  nothing  more  thui  a  certain 
number  of  persons  joined  together  in  a 
partnenhip.  The  committee  of  manage- 
ment was  changed  from  day  to  day,  and 
the  contracts  which  were  entered  into  were 
not  with  the  company  or  the  committee, 
but  with  particular  individuals.  The  only 
grounds  for  suing  any  one  member  was, 
that  he  might  have  entered  into  a  par- 
ticular contract.  The  shareholders  gene- 
rally were  not  hound  by  what  the  com- 
mittee of  management  should  do.  They 
had  no  power  to  act  separately  for  the 
shareholders  in  entering  into  contracts. 

Mr.  WiUiami  contended  that  the  com- 
pany was  snfficiently  represented  by  the 
committee  of  management;  and  unless 
this  were  the  law,  it  would  be  impossible 
for  the  plaintiff  to  obtain  redress,  since  he 
could  not  make  all  the  shareholders  parties 
to  the  suit. 

The  following  cases  were  cited 

Meux  V.  Mttltby,  2  Swanst.  277. 
Adair  v.  the  New  River  Conqianif,  11 

Ves.  429. 
RichardionY.  HaatingSf  11  Beav.  17; 

s.  e.  16  Law  J.  Rep.  (h.b.)  Chano. 

322. 

ClemenU  v.  Bowet^  1  Drew.  6S4  ;  s.  e. 
21  Law  J.  Rep.  (jr.8.)  Chane.  306. 


Walaorth  T.  Holt,  4  M.  &  Cr.  619; 
8.  c.  10  Law  J.  Rep.  (n.b.)  Chanc. 
1S8. 

/•  re  the  Bodmin  United  Mimes,  26 
Law  J.  Rep.  (H.a.)  Chanc.  370. 

KiNDBRSLBT,  V.C.— If  it  is  necessary 
to  take  an  account  of  the  dealings  of  this 
concern,  in  which  all  the  shareh^ders  are 
interested,  it  is  impossible  to  do  so  with- 
oat  having  them  all  before  the  Court.  This 
is  a  case  of  one  shareholder  callmg  upon 
the  Court  to  decide,  as  between  him  and 
his  co-partners,  what  is  his  liability  as 
partner,  and  that  involves  the  taking  of 
the  accounts.  This  is  a  simple  partner- 
ship, and  although  I  would  have  stnij^led 
hard  to  avoid  the  plaintiff^s  rights  being 
defeated  by  his  being  obliged  to  make  so 
many  persons  parties,  yet  aa  an  account  is 
requisite,  the  number  does  not  prevent 
the  necessity  of  their  presence ;  and,  there- 
fore, no  account  can  be  taken  in  the 
absence  of  the  shareholderB  in  this  mine. 
It  is  obvious  that  this  is  not  a  joint-stock 
company ;  it  is  a  monster  partnovhip,  a 
mining  adventure,  and  under  no  act  of 
parliament.  It  does  not  appear  why  this 
bill  should  not  have  been  filed  against  the 
creditor  without  making  any  of  die  share- 
holders parties,  except  that  there  is  an  offer 
to  pay  what  may  appear  due  on  an  ac- 
count being  taken.  For  such  an  account 
all  the  members  must  be  present ;  but  tlie 
plaintiff  having  the  option  not  to  insist 
upon  the  Mcounts,  I  think  the  bill  dould 
be  dismissed  as  agunst  the  defendants,  the 
committee  of  management,  without  costs. 
With  regard  to  the  defendant  Mitchell,  I 
think,  on  the  merits  of  the  case,  that  the 
injunction  should  be  made  perpetual 
against  Mitchell,  but  without  costs. 


L.C.         /    LOCKBART  V.  BRILtT. 

July  15,  22.  \  RKU.LT  e.  iackharx. 

Trtut—Breaeh  of  Tru»t~Co»te  ef  Trmi- 
tee—Speei^  Z>s6(— 19  ^  20  Fiet.  e.  97. 
».  5. 

jf.  and  B,  were  trutteee  of  a  eettlementf 
and  a  breach  of  trust  uas  committed,  B* 
being  the  ffuHtjf  party.  The  trust  fund  was 
Mitknatfi^  rnfored,  and  A.'e  coats  wcrt 
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Hreetei  to  he  paid  out  of  B.'t  estate 
Held,  Utat  these  costt  were  not  a  apeeialty 
debt  «i  agaiiut  B.'t  estate. 

A.  faUi  a  nm  on  account  of  hie  eoatt^ 
mfter  tke  pauinff  of  the  19  ^  20  Fict.  c.  97* 
and  it  was  heUt  that  the  sum  was  paid  in  the 
dtaraeter  of  wrefy,  and  therefore  that^ 
under  Ae  Sih  tectum  of  that  act,  he  vat 
eatitled  to  eUum  as  a  speaaUjf  creditor  on 

Thti  wu  a  petition  of  rehearing,  pre- 
snited  by  Maria  Lee,  formeriy  Maria  Ellis, 
the  defendant  in  a  tuit  of  EUis  t,  Ellis, 
The  pardculars  of  the  former  hearing  are 
folly  reported  in  25  Laa  /.  Rep.  (n.b.) 
Cbane.  697. 

James  Lockhart  and  Charles  Ellis  were 
trustees  of  a  settlement,  dated  in  July 
1822,  and  Charles  Ellis,  haviiig  committed 
a  breach  of  trust,  a  suit  was  instituted, 
nader  which  the  property  was  recovered ; 
but  costs  were  dhrected  to  he  paid  hy 
Maria  Ellis,  the  representatxre  of  Charles 
Ellis,  and  James  Lockhart.  The  suit  of 
JEttiT.  EUi*  was  instituted  in  1848  for 
tlje  administration  of  the  estate  of  Charles 
Ellii ;  and  by  an  order,  dated  the  4th  of 
Jane  1856,  and  made  in  the  suit  of  Lock- 
hetl  T.  Reilly,  It  was  declared  that  as  be- 
tween James  Lockhart  and  Maria  Lee,  the 
cuts  at  the  suit  of  ReUly  v.  Lockhart^  fay 
the  decree  directed  to  be  paid  by  the  deifen- 
dant  Maria  Lee  and  James  Lockhart,  and 
ilso  all  chafes  and  expenses  properly 
racnrred  hy  the  said  James  Lockhart,  as 
tnutee,  including  his  costs  properly  in- 
cwred  in  the  seTeral  causes,  ought  to  be 
Wrae  hy  Uw  defendant  Maria  I^e  out  of 
the  assets  of  Charles  EUia,  deceased,  and 
■ceordingly  directions  were  given  for  the 
tsxition  of  such  costs  and  payment  of  them 
oat  of  a  certain  fund  belonging  to  Charles 
Ellis,  deceased,  and  for  the  transfer  of  the 
ttsidue  of  such  fund  to  the  cause  of  ElUs 
T.  In  the  cause  of  ElUs  v.  EUis 

the  Master  had  found  certain  simple  con- 
tnct  debu  of  Charles  Ellis ;  and  the  ques- 
tioa  raised  by  this  petition  was,  whether 
the  claim  of  James  Lockhart  was  entitled 
to  priority  over  the  simple  contract  debts, 
the  cflect  of  the  order  of  June  1856  being 
to  pre  such  priority. 

Mr.  Maiims  and  Mr.  Martindale^  in 
■nppoit  of  the  petition. — The  question 


was,  whether,  as  between  two  trustees, 
where  a  breach  of  trust  had  been  com- 
mitted, the  one  being  more  culpable  than 
the  other,  the  survivor  was  entitied  to 
consider  the  costs  incurred  by  him  as  a 
specialty  debt  against  the  estate  of  his 
eo-trustee.  In  this  trust-deed  thoe  was 
no  contract  to  indemnify  Lockhart,  and,  in 
fact,  there  was  no  logal  ohIi|^tion  from 
EUia  to  Lockhart— t.  jimold  (1). 
But  by  the  Master's  report  in  Ellis  v. 
ElUSf  made  in  1 854,  it  appeared  that  no 
claim  was  made  by  Lockhart ;  and  assum- 
ing tiockhart  to  have  been  a  specialty 
creditor,  he  must  come  within  the  rule  of 
the  Court  that  a  specialty  creditor,  who 
had  not  obtained  his  judgment  before 
decree,  must  come  in  with  simple  contract 
creditors.  But  Lockhart  was  no  more 
than  a  surety,  who  was  a  mere  simple  con- 
tract creditor  of  his  principal. — 

Copis  T.  MideUeUnt,  Turn,  b  R.  224; 
s.  c.  2  Law  J.  Rep.  Chanc.  82. 

Jones  V.  DavM^f,  4  Russ.  277. 

Caulfieldv.  Magaire^  2  Jo.  &  Lat.  141. 

Mr.  Wigram  and  Mr.  C.  MaU,  for  Mr. 
Lockhart,  said  that  the  law  laid  down  in 
Copis  V.  Middleton  was,  in  fact,  repealed 
by  the  19  &  20  Vict.  c.  97.  8.  5,  which 
made  a  surety  who  discharged  the  liability 
entitled  to  the  assignment  of  all  the  securi- 
ties held  by  the  creditor,  and  therefore  as 
to  300/.,  which  had  been  paid  by  Lockhart, 
Copis  V.  Middleton  would  not  apply.  The 
declaration  contained  in  the  settiement, 
which  was  under  seal,  was  an  agreement 
hetween  all  tha  parties,  Bagnard  v.  WoMj/ 
(2),  and  therefore  the  claim  of  any  one  of 
the  parties  agunst  the  other  ariung  under 
the  settiement  was  a  specialty— ZliR^rt/  v. 
Bromley  (3).  Lord  Eldon's  decision  in 
Aldrich  y.  Cooper  (4),  as  to  the  right  of 
marshalling  assets,  was  applicable  here. 
Reilty's  demand  was  first  against  the  trust 
fund,  and  then  for  the  deficiency  gainst 
Ellis's  estate.  Lockhart,  therefore,  had 
an  equity  to  require  Reilly  to  go  against 
Ellis's  estate,  leaving  the  trust  fund  free 
for  Lockhart.  As  to  Lockhart's  claim 
being  a  specialty  demand,  they  also  cited— 

-  Mavor  v.  Davenport,  2  Sim,  227* 

(1)  2l)e  Gex,  M.  &  O.  432. 

(2)  '20  Beav.  583. 

(3)  1  Vet.&B.  114. 

(4)  8  Yes.  382. 
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G^ord  r.  Mtmlejf,  Ca.  temp.  Talb. 

109. 

Beiuon  t.  Beruon,  1  F.  Wmt.  180. 

Mr.  MaUtu,  in  reply.— It  wai  laid  that 
alt  these  funds  must  he  considered  as 
Lockhart's  funds,  because  Ellis's  estate 
had  been  brought  into  this  cause. 

[The  IjORD  Chancellor  said,  that  the 
question  as  to  this  claim  being  a  specialty 
debt  need  not  be  further  aigued ;  but  it 
had  been  contended  that  the  whole  f^nd 
must  be  considered  as  a  trust  fund  in  the 
hands  of  Lockhart,  out  of  which  he  vas 
entitled  to  his  costi.] 

Hie  decree  did  not  say  in  what  order 
the  costs  should  he  paid,  but  simply  that 
they  should  be  paid  out  of  Ellis's  assets. 
The  payment  of  the  money  into  court  did 
not  affect  any  rights.  It  appeared  that 
Lockhart  had  paid,  on  the  Ist  of  August, 
a  sun  of  SOOl.i  and  then  claimed  this  sum 
as  being  paid  by  him  as  surety,  the  per- 
son primarily  liable  being  Eliis  or  bis 
eaUte.  ,If  the  19  &  20  Vict  c.  97.  s.  S. 
was  retrospective,  it  applied  to  this  amount, 
but  to  this  amount  only. 

The  LoBP  CHANCELLoa  said  that  this 
was  an  appeal  from  part  of  an  order  which 
was  supplemental  to  an  order  made  in  the 
beginning  of  the  year  1855.  Mr.  Lock- 
hart and  Mr.  Ellis  had  been  guilty  of  a 
breach  of  trust  in  having  lent  trust  monies 
on  improper  securities ;  some  of  them 
being  insufficient,  and  others  second  mort- 
g^^es.  There  had  been  much  litigation 
on  the  subject,  and  the  result  was,  that  the 
two  trustees  were  considered  guilty  of  a 
breach  of  trust,  and  liable  to  make  good 
the  same,  and  it  was  declved  accordingly. 
But  there  were  the  securities,  and  his 
Lordship  gave  the  trustees  six  months  to 
lealize  them.  The  result  was  that  the 
•ecurities  realised  nearly  enough  to  bring 
hack  the  whole  fbnd.  Ellis  was  the  guilty 
trustee,  and  therefore  as  between  Lock- 
hart and  Ellis,  EUis  was  to  indemnify 
Lockhart,  Ellis  being  primarily  and  Lock- 
hart secondarily  liable.  EUis  had  pre- 
viously died,  and  a  suit  was  instituted  to 
administer  his  estate.  In  that  suit  there 
were  funds  in  court,  amounting  to  between 
3,000/.  and  4,000f.  Application  was  made 
that  the  funds  in  EUi$  v.  Ellii  should  be 
transferred  to  the  cause  of  Lockhart  v. 


RriUgt  in  order  to  answer  tiiis  debt.  It 
was  said  that  there  were  none  but  simple 
contract  debts  in  £Ust  t.  £tf>t,  but  that 

there  was  a  specialty  debt  in  Lockhart  v. 
Reilly,  His  Lordship  was  surprised  to 
find  that  this  was  a  specialty  debt ;  bat 
upon  examining  the  authorities,  it  ap- 
peared that  a  trustee  having  executed  the 
deed,  a  breach  of  trust  was  a  specialty 
debt.  It  turned  out,  however,  that  only 
a  small  portion  of  the  fund  was  necessary. 
The  mortgages  realised  the  whole  of  the 
principal  and  arrears  of  interest,  less  6002., 
which  was  to  oome  out  of  Ellis's  estate, 
and  Ellia's  estate  waa  to  indemnify  Lock- 
hart for  costs.  It  turning  out  that  no 
more  than  600/.  was  wanted,  the  question 
was,  what  was  to  be  done  witb  the  residnef 
The  decree  said  that  the  costs  of  Lock- 
hart were  to  be  paid  out  of  the  "fund,  and 
that  would  have  been  right  if  Lockhart's 
claim  were  a  specialty  debt.  The  first 
question  then  waa,  whether  the  principle 
making  the  debt  due  from  Ellis,  in  respect 
of  the  breach  of  trost,  a  specialty  debt, 
made  the  debt,  in  respect  of  costs  incurred 
bj  Lockhart,  a  spedilty  debt  ^iso?  It 
was  said  that  it  did,  inannndi  as  all  par- 
ties executed  the  deed,  and  tberefiwe  as 
between  the  trustees  a  daim  arising  thera- 
under  was  a  specialty  debt.  That,  how- 
ever, was  an  entire  fallacy,  because  if  it 
were  so,  Copis  v.  MideUeton  would  have 
been  wrongly  decided.  There  was  no  pre- 
tence, therefore,  for  saying  that  this  was  a 
specialty  debt.  Then  it  was  contended 
that  this  fund  was  in  the  same  position  as 
a  trust  fund,  and  must,  in  the  firat  place, 
he  liable  to  costs.  But  that  was  a  fallacy, 
because  the  estate  of  EUis  was  only,  for 
convenience  in  this  court,  brought  into 
the  cause  of  Lockhart  t.  ReiUg.  Had  it 
been  known  that  only  600/.  was  required, 
tiiat  sum  only,  would  have  bem  brought 
in ;  and  if  s(^  the  question  would  ban 
been  whether,  in  Ettis  v.  EIUm,  Lockhart 
would  have  been  entitled  to  go  in  as  a 
specialty  creditor.  The  order  must,  there- 
fore, he  altered  in  this  respect,  and  Lock- 
hart should  have  liberty  to  go  in  as  a  cre- 
ditor in  EiUi  V.  Ellu.  As  to  the  9002., 
the  19  &  20  Vict.  c.  97.  applied,  and 
therefore  that  tarn  must  be  paid  out  of  tha 
residue. 
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'not'  12^  }  "'ci-WAAW- 
Praetiee — Dimuai^  BiU  for  Want  nf 

A  aofiM  for  an  injunction  having  been 
ordered  to  atand  over,  mth  liberty  for  the 
plaiatifs  to  bring  an  action,  an  action  toat 
eomoieneed,  and  shortly  aflenoardt  an  an- 
iwer  was  put  in.  No  further  proceedings 
iaoiag  keen  taken  in  the  action  for  nine 
nmiki  after  aiwt»r,  the  hill  wae  dismissed 
^krwant  proseewHon, 

Mr.  jtmphlettt  on  behalf  of  the  defen- 
dant, moTed  to  dinmu  the  bill  for  want 
of  pnwecution. 

The  bill  was  filed,  on  the  17th  of  July 
1856,  to  lestiain  the  infringement  of  the 
pluntiffs'  patent.  On  the  31st  of  July 
a  motion  for  an  injunction  was  oidered  to 
•tand  over,  with  liberty  for  the  plaintifib  to 
htingan  action. 

The  plaintiffs  acaordingly  commenced 
an  ictiMi  on  the  28th  of  August,  and  on 
dw  8th  of  October  the  defendant  put  in 
hit  answer  denying  the  infringement.  No 
farther  proceedings  were  taken,  either  in 
tfaa  a^n  or  in'Uie  suit,  until  the  Ist  of 
Aigut  1857i  when  notice  of  the  present 
■otioD  wu  aerred  upon  the  plaintifb. 

By  an  affldknt,  filed  on  die  part  of  the 
plnitiflb  in  oppoiition  to  the  motion,  it  was 
slated  that  tbe  maon  for  their  not  having 
proceeded  with  the  action  was,  that  they 
*at  iaformed  the  defendant  had  discon- 
tmoed  the  mannfacture  complained  of;  but 
that  the  defendant,  having  lately  resumed 
the  manuCactnre,  steps  were  now  being 
tskcn  for  immediately  proceediog  with  the 
aetiia. 

Afr.  O.  L.  Jtuisell,  for  the  plaindffs, 
atti  Bell  T.  Bell  (1),  in  which  the  motion 
tat  aa  injunction  was  made  on  the  8th  of 
Utj,  and  ordered  to  stand  over,  with 
Hboty  for  the  plaintiff  to  bring  an  action ; 
the  atwer  waa  filed  on  tbe  ^  of  June, 
aad  tbe  motion  to  dismiaa  waa  mi^e  on  the 
?th  of  December.  There  Rolfe,  V.C. 
conndered  that  a  reasonable  time  for  tbe 
Wapng  of  the  action  could  not  elapse 
ntil  the  defendant  made  his  application. 

(1)  14Jur.  1129. 
lav  SiaiB^  XXVIL— Ohaio. 


Mr.  AmphUti  replied. 

Wood,  V.C— The  pluntiffs  hare  not 
even  a  plausible  excuse  for  the  delay  that 
has  taken  place.  The  order  retaining  the 
bill,  with  liberty  to  bring  an  action,  does 
not  prevent  tbe  making  of  an  order  to 
dismiss  for  want  of  prosecution.  The 
answer  to  this  bill  was  put  in  on  the  8th 
of  October  18S6,  and  by  it  the  defendant 
admits  that  he  is  using  the  materials  com- 
plained of.  He  expresses  an  intention  of 
continuing  to  use  them,  and  denies  that  he 
is  infringing  the  plaintiffs'  patent.  The 
parties  are  at  arm's  length,  the  defendant 
is  actually  defying  the  plaindffs ;  and  yet 
for  more  than  nine  mouths  after  the  answer 
is  put  in,  the  plaintiff!  take  no  step.  It 
would  be  very  unjust  if,  after  all  this 
delay,  the  plaintiffs  were  to  obtain  at  the 
hearing  an  account  going  back  to  the  filing 
of  the  bill.  They  must  file  a  new  bill,  and 
then  the  account  will  be  from  the  filing  of 
that,  instead  of  the  old  bill.  Bell  v.  BeU 
was  very  different  in  the  matter  of  dates, 
which  are  most  material.  The  bill  must 
be  dismissed,  with  costs. 


KiNDBRSLET,  V.C, 

April  29 ; 
May  8 ; 
June  24. 


CANNOCK  V.  JADNCBT. 


Mortgage  —  Priority  —  Redemption  — 
Ju^ment* 

A  father  and  son  entered  into  an 
arrangement  by  which  the  father  contracted 
to  sell  to  his  son  three  different  estates,  alt  of 
which  were  subject  to  mortgages,  one  of  these 
mortgages  being  for  880/.,  which  was  also 
secured  by  a  judgment  confessed  by  both 
father  and  son.  Upon  the  sale  oftheestaU 
all  the  mortgages  were  paid  off,  and  the  sou 
mortgaged  the  purchased  property  to  three 
ether  persons  for  the  purpose  iff  raising  the 
purchase-money.  There  was  a  further  mort- 
gage by  the  father  of  other  property  not  in- 
cluded in  the  sale,  to  C,  out  of  which  the  880/. 
was  paid  off,  and  the  judgment  was  assigned 
to  C.  by  the  mortgagee.  Some  time  after 
the  purchase  the  third  mortgagee  and  the  son 
gave  six  months'  notice  to  the  first  mortgagee 
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to  pag  off  the  mortgage.  Before  the  expira^ 
tion  of  the  notice  the  first  mortgage  was  ai- 
tigned  to  C,  aho  then  clamed  priority  in 
respect  of  his  judgment,  and  refused  to  be 
paid  off  unless  the  8802.  toere  also  diS' 
charged;  and  he  advertised  the  property  for 
sale.  The  tame  solicitors  were  employed 
tH  negotiating  the  whole  transaction,  and  it 
was  the  understanding  of  all  parties  that  the 
purehaaer's  three  mortgagees  were  to  take 
the  property  unaffected  by  any  prior  ineum- 
branee.  Upon  a  bill  filed  by  the  third 
mortgagee  and  the  son  to  restrain  the  sale 
by  C,  and  for  redemption  of  the  first  mort- 
gage,— it  was  held,  that  C.  was  not  justified 
in  claiming  priority  for  his  judgment  over 
the  three  mortgages,  and  he  must  pay  the 
plaint^s  costs.  Decree  to  restrain  the 
sale  and  for  redemption. 

The  facts  of  this  case,  vhich  were  of  a 
complicated  nature,  are  fully  itated  b;  the 
Vice  Chancellor  in  hia  judgment. 

Mr.  Rolt  and  Mr.  G.  M.  Giffard  ap- 
peared for  the  plaintiff. 

Mr.  Olasse,  Mr.  C.  Barber  and  Mr. 
Bevir,  for  the  defendants. 

Mr.  Rolt,  in  reply. 

The  following  caaes  were  cited 

Burrowes  y.  Lock,  10  Ves.  470. 
Turner  v.  Harvey,  Jae.  169. 
Whiiworth  v.  Gaugain,  1  Phil.  728; 

a.  e.  16  Law  J.  Rep.  (n.s.)  Chanc. 

433. 

Kinderley  v.  Jervts,  22  Bear.  1 ;  8.  c. 

25  Law  J.  Rep.  (n.s.)  Chanc.  538. 
Watts  T.  Porter^  3  £1.  &  B.  743  ;  s.  e. 

28  Law  J.  Rep.  ^H.a.)  Q.B.  345. 
Bowles  V.  Stewart,  1  Sch.  &  Lef.  209. 
Seavan  y.  Lord  Oxford^  25  Law  J. 

Rep.  (n.s.)  Chanc.  299. 
Sugden's  Vendors  and  Purchasers,  last 

edit.  414. 
Amot  T.  Biseoe,  1  Ves.  sen.  95. 

June  24.  —  Kindersley,  V.C.  —  The 
facta  of  this  case  are  as  foIIowB  : — Cannock 
the  elder  was  the  owner  of  several  small 
estates,  one  was  called  Wincoles,  another 
Taylors,  a  small  property  consisting  of 
two  cottages,  and  anoUier  small  property 
called  theLamb  and  Flag,  and  certain  other 


properties  not  necessary  to  be  mentioned. 
These  properties,  or  some  of  them,  were 
subject  to  several  mortgages,  and  in  or 
previous  to  the  month  of  April  1846  Can- 
nock the  elder  contracted  with  his  son 
Cannock  the  younger  to  sell  to  him  three 
of  those  portions  of  properties,  Wincoles, 
Taylors,  and  the  two  cottages,  free  from 
any  incumbrance,  at  the  price  of  6,000/. 
There  had  been  a  previous  agreement  in 
writing  entered  into  in  July  1844,  when  the 
mortgages  amounted  only  to  about  4,800/. 
for  the  sale  of  the  equity  of  redemption  to 
Cannock  the  younger  for  1,200/.,  but 
subsequently   to   that  agreement  other 
mortgages  had  been  effected  to  an  amount 
exceeding  6,000/.,  which  sum  was  to  be 
the  purchase-money  for  Wincoles,  Taylors, 
and  the  two  cottages.    The  mortgages  to 
which  the  property  was  subject  in  April 
1846  were,  first,  a  mortgage  of  Taylors 
for  1,600/.  to  the  trustees  of  Mrs.  Bassets, 
which  became  vested  in  May  1846  in  Mr. 
Chamberlain,  one  of  the  defendants  to  thia 
suit.    The  second  mortgage  affected  Win- 
coles only ;  that  was  for  2,200/.  and  was 
then  vested  in  Mr.Thomas  Hi^ns.  A  third 
mortgage,  which  affected  Taylors  and  Win- 
coles, and  some  other  property,  for  1,200/., 
was  then  vested  in  a  person  named  Boul- 
ter ;  a  fourth  mortgage,  affecting  Taylors 
and  Wincoles  only  and  some  other  pro- 
perty of  Cannock  the  elder,  for  1 ,500/.,  was 
vested  in  the  defendant  Chichester ;  a  fifth 
mortgage,  affecting  the  Lamb  and  Flag  and 
the  two  cottages,  for  880/.,  was  then  vested 
in  Elisabeth  Higgins,    The  aggr^te  of 
the  principal  monies  secured  by  these  five 
mortgages  amounted  to  7,380/.  As  a  col- 
late raJ  secnritf  for  the  880/.  a  judgment 
had  been  confessed  to  Elisabeth  Hig- 
gins by  Cannock  the  elder  and  also  hy 
Cannock  the  yonnger,  for  1,760/.  The 
effect  of  the  contract  for  the  sale  to  Can- 
nock the  younger,  of  Wincoles  and  Tay- 
lors, and  the  two  cottages,  for  6,000/.  was, 
that  it  imposed  on  Cannock  the  elder  the 
necessity  of  discharging  those  properties 
from  the  mortgages  affecting  them.  Can- 
nock the  younger  not  having  6,000/.  to  pay 
the  purchase-money  with,  was  under  the 
necessity  of  borrowing  that  sum  on  the 
security  of  the  property  he  was  about 
to  purchase,  and  for  that  purpose,  on  the 
2nd  of  April  1846,  he  applied  to  Mesars. 
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Higghit  and  Cbamberlun,  lolieitors,  of 
Ledbury,  to  raiie  for  him  4,0001.,  and  also 
Jie  employed  Meisrs.  Higgins  and  Cham- 
berlaia  to  inveatigate  the  title  and  to  com- 
plete  the  purchase  for  him,  and  to  prepare 
the' necessary  conveyances.  Higgins  and 
Chamberlain  were  not  previously  the  soli- 
dton  of  Cannock  the  younger.  The  firm 
of  Higgins  and  Chamberlain  at  that  time 
consisted  of  the  defendants  Francis  Hig^ 
IpBS  and  Charlei  Morton  Berkeley  Cham- 
beriain,  and  J.  Allen  Higgins;  bot  not 
long  aftenmrda  J.  A.  Higgins  ceased  to  be 
s  member  of  the  finn. 

In  pursuance  of  the  instructions  which 
H^Ds  &  Chamberlain  received  from 
Cinnock  the  younger,  they  applied  to,  and 
SQcceeded  in  getting  a  promise  from  Mr. 
JsQDcey,  a  client  of  tjieir  own,  and  the  first 
defendant  on  the  record,  to  advance  4,000f. 
on  mortgage;  and  on  the  30th  of  April 
1846  they  wrote  to  Cannock  the  younger, 
iafoiming  him  that  they  had  procured  a 
dient,  Mr.  Jannray,  to  lend  the  4»000l.  at 
41.  per  cent.  The  2,000<.  which  Cannoek 
iIm  jonnger  wanted,  in  addition  to  the 
4,0001.,  to  make  up  his  puxchase-money  of 
^OOOL,  he  hoped  to  procure  from  his  wife's 
tniitees,  namely,  John  Stratford  Collins, 
one  of  the  plaintiffs  in  this  suit,  and  a  Mr. 
Jones,  who  has  since  died.  Over  the  2.000A 
Un.  Cannock  had  an  absolute  power  of 
sppomtment.  The  trustees  hesitated  about 
the  propriety  of  the  advance,  and  that  hesi- 
tstion  was  f»mmnnicated  to  Higgins  & 
Chamberlain  on  the  9th  of  May  1846.  On 
nth  of  May,  Cannock  the  younger 
ud  his  wifb  came  to  Higgins  &  Cham- 
lietlain,  and  hnd  an  interview  with  Mr. 
H%gfais.  Mrs.  Cannoek  expressed  her 
vmojanee  at  the  hesitation  of  the  trustees 
to  luke  the  adrance,  as  she  had  the  abso* 
lute  eontroul  over  the  Amd ;  and  it  was 
unnged  that  she  abould  obtain  a  copy  of 
bn  settlement  from  Mr.  Collins,  and  send 
it  to  Messrs.  Higgins  &  Chamberlain  for 
their  perusal.  On  the  14th  of  the  same 
iBonth  Mr.  Abell,  a  clerk  of  Hi^na  & 
Chamberlain,  went  over  to  Ross,  where 
Ur.  Collins  and  also  Mr.  and  Mrs.  Can- 
nock resided,  and  had  an  interview  with 
them  as  to  the  value  of  the  estates  that 
veredmnt  to  be  purchased  by  Cannoek 
the  yonnger,  and  which  were  the  subject 
of  the  mortgages.  Abell,  oa  that  oeea^n, 


stated  as  bis  opinion  that  it  was  s  bene- 
ficial purchase  for  Cannock  the  younger, 
but  that  the  purchase  could  not  be  com- 
pleted unless  Cannock  the  younger  pro- 
cured the  2,000^.,  and  thereupon  Mr. 
Collins  intimated  his  readiness  to  consent 
to  make  the  advance  on  mortgage.  After- 
wards, on  the  28th  of  the  aame  month, 
Abell  went  agun  to  Mr,  ColRns,  and  then 
perused  Mrs.  Cannock's  settlement,  and 
saw  that  she  had  absolute  etmtionl  over 
the  fund.    On  the  8th  of  June  1846,  Hig- 
gins &  Chamberlain,  at  the  request  and  by 
the  direction  of  Cannock  the  younger,  sent 
to  Mr.  Collins  a  copy  of  the  draft  mort- 
gage which  they  had  prepared  for  securing 
the  4,000i.  to  Mr.  Jauncey,  and  promised 
to  send  the  draft  of  the  conveyance  of  the 
premises  to  Cannock  the  younger  in  a  few 
days.    The  draft  conveyance  was  never 
sent,  and  was  never  subsequently  asked  for 
by  Collins.    The  draft  of  the  intended 
mortgage  for  S,000<.  to  Hr.  Cannock's 
tmateea  was  prepared  firom  a  copy  of  the 
draft  mortage  to  Janneey.  Somediflbr- 
enees  afterwards  arose  between  Cannock 
the  elder  and  Cannock  the  younger,  the 
fkther  insisting  that  the  son  ought,  in  ad- 
dition to  the  6,0002.  purchase-money ,  to  pay 
the  further  sum  of  225/. ;  and  it  was  ulti- 
mately arranged  that  Cannock  the  younger 
should  pay  to  his  father  an  additional  sum 
of  2002.    In  order  to  provide  that  200<., 
and  also  for  the  expenses  of  the  whole 
transaction,  it  became  necessary  for  Can- 
nock the  younger  to  raise  a  further  snm 
of  700'.;  and  accordingly  it  was  arranged 
that  Higgins  &  Chamberlain  should  pro- 
cure, besides  the  4,0002.  horn  Janneey, 
an  additional  loan  of  7002.  on  a  second 
mar1^{age.    Mrs.  Cannodc  and  her  tma- 
tees  assented  that  the  8,0002.  should  be 
subsequent  to  the  intended  mortage  to 
Jauncey,  and  the  intended  second  mort- 
gage for  7002.  Collins,  the  trastee  of  Mrs. 
Cannock,  was  a  solicitor,  and  had  a  son, 
W.  H.  Collins,  also  a  solicitor,  and  who 
was  not  in  partnership  with  his  father. 
They,  however,  carried  on  their  business  in 
the  same  ofiBces,  and  employed  very  much 
the  same  clerks.    W.  H.  Collins  was  the 
solicitor  for  Mrs.  Cannock  and  her  trus- 
tees in  this  matter,  and  he,  on  the  10th  of 
July  1846,  wrote  to  Hi^ns  &  Chamber- 
lain, informing  them  that  an  unexpected 
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delay  had  arisen  to  preVent  the  2,000Z. 
being  raised  so  soon  as  was  expected,  and 
at  the  same  time  he  sent  to  them  a  copy 
of  the  draft  of  the  proposed  mortgage, 
which  had  been  prepared  by  him  for  secu- 
ring the  2,O00J,  to  Mrs.  Cannock's  tms- 
tees.  On  the  15th  of  July  Abell  went  to 
Ross,  and  saw  Cannock  the  younger,  Mrs. 
Cannockf  and  her  traitees,  Collins  and 
Jones,  and  after  some  conversation  about 
the  proposed  advance,  on  Mr.  Abell's  re- 
preientation  that  the  purchase  would  be  « 
benefldal  one  for  Cannock  the  younger,  it 
was  agreed  that  Ae  advance  should  be 
nade.  The  whole  transaction  was  com- 
pleted on  the  25th  of  July  1846.  The 
arrangement  that  was  then  intended  and 
carried  into  effect  was  as  follows ;-— that 
the  existing  mortgi^  of  1 ,600^.  which  was 
Tested  in  Chamberlain,  tiie  mortgage  for 
2,200{.  which  was  then  vested  in  Thomas 
Hif^nSf  the  mortgage  for  1,200{.  then 
Tested  in  Boulter,  and  l,O00l.  part  of  the 
1,6001.  vested  in  Chichester,  should  be 
ptid  offl  Those  sums  amounted  together 
to  the  sum  of  6,000/.,  the  amount  of  the 
purchase-money.  There  then  remained  of 
the  existing  mortgages  600^.,  the  residue 
of  Chichester's  l,fi00<.,  and  the  8801.  se- 
cured on  the  Lamb  and  Flag,  and  the  two 
cottages,  to  Elizabeth  Higgins.  It  was 
further  arranged  that  Chichester  should,  in 
addition  to  the  500/.  which  would  not  be 
paid  off,  lend  Cannock  the  elder  a  fUrther 
sum  of  l,832f.,  making  the  sum  of  1,8S2/., 
and  that  that  sum  should  be  secured  to 
him  by  a  mortgage  from  Cannock  the  elder 
on  the  Lamb  and  Flag,  and  some  other 
property  not  included  in  the  contract  of 
sale  to  Cannock  the  younger;  and  that 
out  of  the  1 ,332/.  which  was  to  be  ad- 
vanced by  Chichester  to  Cannock  the  elder, 
the  680/.  due  to  Elisabeth  Higgins  should 
be  paid  off',  and  that  she  should  join  in 
conveying  the  Lamb  and  Flag  to  Cmehes- 
ter,  and  also  join  in  conveying  the  two 
cottages  to  Cannock  the  younger;  and  that 
the  4,000/..  700/.  and  2,000/.,  which  was 
to  be  lent  to  Cannock  the  younger,  should 
be  applied  in  paying  off  the  1,600/.  to 
Chamberlain,  the  2,200/.  to  T.  Higgins, 
the  1,200/.  to  Boulter,  and  the  1,000/. 
(part  of  the  1,500/.)  to  Chichester,  and 
also  the  200/.  which  Cannock  the  younger 
was  to  pay  to  his  &thec  under  the  subse- 


quent arrangement,  and  the  expenses  of 
the  whole  transaction. 

Accordingly  six  deeds  were  prepared 
and  executed  on  the  25th  of  July.  The 
first  of  the  deeds  was  a  conveyance  by  way 
of  mortgage  to  Chichester  of  the  Lamb 
and  Flag  and  other  property  of  Cannock 
the  elder  not  comprised  in  the  sale  to 
Cannock  the  younger,  to  eeeure  500/. 
residue  of  his  former  mortage,  and  the 
fbrthersum  of  1,332/.,  making  1,832/.,  and 
out  of  the  1,832/.  thne  advanced,  the  880^. 
was  paid  to  £.  Hi^ns.  The  partiee  to 
that  deed  who  joined  in.  eovnejring  the 
property  to  Chichester  were  Cannock  tha 
elder,  Cannock  tiie  younger,  Boulter,  E. 
Higgins,  J,  A.  Higgins,  Abell  and  Chichea- 
ter.  And  by  the  same  deed  £.  Higgina 
assigned  to  Chichester  the  benefit  of  the 
judgments  which  she  held  from  Cannock 
the  elder  and  Cannock  the  younger  to  secure 
the  880/.,  by  way  of  additional  securi^to 
Chichester  for  the  1,832/. 

The  second  deed  which  was  pr^tared 
and  then  executed  was  the  conveyance  of 
Wincoles,  Taylors,  and  the  two  cottages  to 
Cannock  the  younger.  The  parties  to  that 
deed  were  Cannoek  the  elder,  Chamberlain, 
the  Rev.  Thomas  Higgins,  Boulter,  Chi- 
chester, E.  Higgins,  Francis  Higgins,  J.  A. 
Higgins  and  Cannock  the  younger.  These 
deeds,  though  only  executed  on  the  25th 
of  July,  were  respectively  dated  the  7th  of 
July  1846.  The  third  deed  was  dated  the 
25th  of  July  1846,  and  was  a  mortgage  by 
Cannock  the  younger  of  Wincoles,  Taylors, 
and  the  two  cottages  to  Jauncey  to  secure 
him  his  4,000/.  The  fourth  was  a  similar 
mor^^age  of  the  same  date  to  the  Rev,  J. 
Higgins  to  secure  to  him  the  700/.  Thoee 
four  deeds  were  prepared  by  Higgins  & 
Chamberlain.  The  two  remaining  deeda 
which  had  been  prepared  and  executed  at 
this  time  were  prepared  by  W.  H.  Collins, 
the  solicitor  for  Mrs.  Cannock  and  her 
trustees.  The  first  of  them  was  a  deed- 
poll,  by  which  Mrs.  Cannock  exercised  her 
power  of  appointment  over  the  2,000/., 
and  authorized  the  advance  of  that  sum 
upon  this  third  mortgage,  that  is,  subject 
to  the  prior  mortgages  to  Jauncey  for 
4,000/.,  and  to  the  Rev.  J.  Higgins  for 
700/. ;  and  the  sixth  deed  was  the  mort- 
gage by  Cannock  the  younger  to  Collins 
and  Jones,  the  trustees  for  Mrs.  Cannock, 
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of  the  2,0001.  All  the  money  tbua  ad. 
TiDced  to  Cannock  the  younger  by  bis 
mortgagee*,  and  the  money  advanced  by 
Chicheater  to  Cannock  the  elder,  had  been 
paid  at  the  aame  time,  and  into  the  hands 
of Higgin8& Chamberlain;  and  the  result 
of  the  whole  wm,  that  Cannock  the  elder 
mnined  the  owner  of  the  Lamb  and  Flag 
nd  other  property  not  comprised  in  the 
nle  to  Cannock  the  younger,  discharged 
Inn  all  the  prior  mortgages,  but  subject 
to  new  mortgage  to  Chichester  for 
1,832^,  and  Cannock  the  younger  became 
the  owner  of  the  Wincoles,  Taylors  and 
the  two  cottages,  subject  to  the  three  new 
mortgages,  that  is,  the  mortgage  to  Janncey 
for  4,000<.,  to  S.  Hig^ns  for  7002.,  and  to 
Hn.  Cannock's  trustees  for  2,000/.  The 
apeosea,  together  widi  tihe  2002.  to  be 
pud  by  Cannock  the  younger  to  Cannock 
the  elder,  exhausted  the  700/. ;  and  the 
4,000/.  and  2,000/.  paid  Uie  purchase- 
money,  ud  got  rid  of  the  prior  mortgages, 
so  for  as  Cannock  the  younger  was  eon- 
caned,  subject  to  the  e^ct  of  the  question 
of  the  aasfgnment  of  the  judgment.  About 
two  jears  afterwards  the  Rev.  J.  Higgins 
died,  and  his  executors  transferred  the 
mortgsge  to  him  for  700/.  to  a  Mr.  Seager. 
Not  long  after  Mr.  Seager  died,  and  his 
administrators  transferred  that  mortgage 
to  Hetars.  Jones  and  Powell.  In  June 
1850  E.  Hi^na,  who  had  become  a  trus- 
tee of  the  judgment  for  the  bene6t  of 
<%idiester,  died,  and  the  judgment  was 
nvived  in  the  uanal  way  by  scire  facias 
gainst  the  Cannocks,  elder  and  younger, 
la  November  1860  Cannock  the  younger 
delivaed  posaeasion  of  the  mortgaged  pre- 
DBMi  to  Jones  and  Powell,  the  holders  of 
the  mortgage  for  700/.  In  September  1851 
Cannock  the  younger  became  bankrupt, 
and  Messrs.  Nicholson  and  Carter,  two  of 
tlie  defendants,  were  appointed  his  asaig- 
>>«n;  Jones  and  Powell  and  Mrs.  Can- 
nock's trustees  desired  to  pay  off  Jauncey's 
OMtgage,  which  was  prior  to  them,  and 
Mcordingly  a  notice,  dated  the  26th  of 
September,  was  on  the  13th  served  on 
Inocey,  and  also  upon  Mr.  Chamberlain, 
to  the  efeet  that  they  intended  to  pay  off 
JaaBeey*smoTtgageof4,000/.in  six  months, 
a&d  Cnraoek  the  younger  confirmed  that 
oi^tice ;  and  upon  that  it  appears  that 
Chimbeilain,  on  behalf  of  Chichester,  insist- 


ed on  the  right  of  Chichester  to  have  a  prior 
charge  on  the  premises  by  virtue  of  the 
judgment  to  the  extent  of  880/.,  that  is, 
prior  to  alltbreemortgages.  Notwithstand- 
ing the  notice  that  Jauncey  bad  received 
of  paying  off  his  mortgage,  he  on  Uie  23rd 
of  June  1853  transferred  his  mortgage 
to  Chichester.  The  offers  to  redeem  the 
4,000/.  mortgage  were  repeated  to  Chiches- 
ter, and  refused,  unless,  in  addition  to  the 
4,000/.,  they  would  pay  him  880/.,  which 
was  insisted  upon  as  the  effect  of  the 
judgment ;  that  is,  the  right  to  claim  it 
was  insisted  upon  by  virtue  of  the  judg- 
ment. On  the  10th  of  April  1852  an 
action  of  ejectment  was  commenced  to 
recover  possession  of  the  premises,  and  the 
lessors  of  the  plaintiff  in  that  action  were 
numerous.  It  was  thought  expedient  to 
include  everybody  who  could  by  possi- 
bility be  supposed  to  have  any  intervst 
prior  to  ^e  tiUe  of  &e  persons  in  posses- 
lion.  There  were  demises  by  Francis 
Higpns,  the  trustee  of  a  term,  who.  was 
one  of  the  firm  of  Higgins  &  Chamberlain ; 
by  J.  A.  Higgins,  also  a  trustee  of  a  term ; 
by  Jauncey  the  mortgagee  for  4,000/. ;  by 
Chichester  who  bad  got  the  assignment  and 
claimed  the  4>«nefit  of  the  judgment;  and 
by  Chamberlain  and  Mr.  Williams.  Mr. 
Williams  was  merely  trustee  of  a  term,  and 
bad  no  beneficial  interest.  That  action 
wodid  have  come  on  for  trial  at  the  Sum- 
mer Assizes  of  1852,  but  the  plaintiffs 
thought  fit  not  to  have  the  action  tried ; 
hut  afterwards,  while  that  action  was  pend- 
ing, the  property  was  advertised  for  sale 
by  Messrs.  Higgins  &  Chamberlain  on 
behalf  of  l^eir  clients,  or  some  of  them, 
and  the  time  fixed  for  the  sale  was  the 
29th  of<^eptember  1852,  and  in  the  par- 
ticulars and  conditions  of  sale  it  was  stated 
there  was  an  action  pending  to  recover 
possession,  and  that  possession  could  not 
be  given  until  the  result  of  that  action 
was  known ;  and  accordingly,  on  the  day 
before  that  sale  was  to  be  effected,  this 
bill  was  filed  for  the  purpose  of  establish- 
ing the  right  insisted  upon  by  the  plaintiffs 
to  redeem  the  4,000/.  mortgage,  and  to 
postpone  the  judgment  to  all  the  three 
mor^ages,  and  to  restrain  the  intended 
tale  as  well  as  the  ejectment. 

The  principal  question,  if  not  the  only 
one,  in  the  cause,  is  upon  those  facts,  whe- 
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tlier  Chicbeater  is  entitled,  by  Tirtae  oftbe 
judgment  thus  assigned  to  him  u  against 
Cannock  the  younger,  to  a  charge  on  the 
premises  mortgaged  to  Mrs.  Cannock's  trus- 
tees, in  priority  to  their  mortgage.  This 
depends  on  the  various  transactions  which 
occurred  between  the  1st  of  April  and  the 
S5th  of  July  1846.  Now,  there  has  been 
some  controTersy  as  to  the  character  in 
which  Messrs.  Higgins  &  Chamberlain 
were  acting  with  respect  to  some  of  the 
parties  concerned.  It  appears  to  me  that 
they  were  certainly  acting  as  solicitors  for 
all  the  persons  who,  previously  to  the  con- 
clusion of  this  transaction,  were  mortgagees 
of  the  property.  They  were  aolieiton  for 
Chamberlain— in  fact,  he  was  one  of  the 
firm ;  they  were  solicitors  for  the  Rev. 
Thomas  Higgins,  for  Boulter,  for  Chiehei* 
ter,  the  intended  mortgagee  of  Cannock 
the  elder,  and  for  £.  Higgins.  They  were 
also  the  solicitors  for  Janncey  and  the 
Rev.  Joseph  Higgins  and  Chichester. 
They  were,  in  fact,  solicitors  for  everybody 
except  Cannock  the  elder  and  Mrs.  Can- 
nock and  her  trustees.  They  were  solicitors 
for  Cannock  the  younger — that  is,  they 
were  distinctly  employed  by  him  to  raise 
the  4,000/.  from  Jauneey,  7002.  from  Mr. 
Higgins,  and  to  complete  the  transaction 
of  the  purchase  and  investigate  the  title, 
and  do  everything.  Canniwk  the  elder 
had  for  his  solicitor  Mr.  Evans.  At  re- 
gards Mrs.  Cannock  and  her  trustees,  the 
matter  certainly  presents  a  small  degree  of 
ambiguity.  I  am  of  opinion  that  they 
were  not  solicitors  for  Mrs.  Cannock  or 
her  trustees  in  this  transaction.  If  they 
can  be  considered  to  hare  acted  for  Mrs. 
Cannock  at  all,  it  was  only  to  the  extent 
of  assisting  her  in  inducing  her  trustees  to 
lend  the  2,000/. ;  and  of  course  they  acted 
as  solicitors  of  Cannock  the  younger,  who 
was  wanting  to  complete  this  purchase, 
and  for  that  objectto  raise  the2,000/.;  and 
alio  solicitors  for  Janncey,  who  was  lend- 
ing 4,000/.  They  were  naturally  acting 
in  the  matter  for  the  purpose  of  inducing 
the  trustees  of  Ma.  Cannock  to  advance 
the  money,  and  when  Mrs.  Cannock  com- 
plained to  them  that  her  trustees  were  im- 
pressed with  the  spirit  of  opposition,  she 
undertook  to  procure,  and  did  procure,  the 
inspection  of  her  settlement,  to  see  whe- 
ther the  had  not  the  full  right  to  deal  with 


the  property ;  but  still  it  does  not  appear 
to  me  that  Messrs.  Higgins  &  Chamber- 
Iain  were  acting  as  aolicitora  for  Mrs. 
Cannock  or  her  tmatees  in  respeet  of 
tiiis  mortgage  for  3,000/.  But  Higgini  & 
Chamberlain,  who  were  solicitors  for  so 
many  of  the  parties,  were  perfectly  ac- 
quainted with  all  the  circumstances,  and 
with  all  the  intentions  of  the  parties.  They 
knew  eTcrything  that  was  intended  to  be 
done,  and  the  whole  matter  being  one 
transaction,  completed  together,  and  of 
which  no  part  would  be  complete  without 
the  whole,  it  appears  to  me  that  their  know- 
ledge of  all  matters  must  be  considered  as 
the  knowledge  of  the  persons  for  whom 
they  were  respectively  acting.  Those 
clients  wm  acting  by  them,  and  th«r 
knowledge,  their  acts,  Uieir  omissioiu  were 
the  knowledge,  acts  and  omunona  of  the 
persons  for  whom  they  were  lespeetivelj 
acting. 

Now,  having  regard  to  the  nature  and 
particulars  of  the  arrangement  carried  into 
effect  on  the  25th  of  July  184€,  and  all  the 
particulars  of  the  then  existing  mortgages, 
and  the  intended  mortgages,  it  is  obviously 
quite  necessary  that  the  whole  transaction 
dionld  be  carried  outatonce,  simultaneously 
as  one  general  scheme.  No  part  could 
have  been  left  incomplete  without  dis- 
turbing and  preventing  the  completion  eS 
the  whole:  unless  the  existing  mor^ageei 
were  either  paid  off  or  in  some  way  satis- . 
fied,  they  would,  of  course,  have  reftiaed 
to  convey  the  premises  to  Chichester,  tlte 
mortgagee  of  Cannock  the  elder,  and  they 
would  have  refused  to  convey  the  premises 
that  were  comprised  in  the  sale  to  Can- 
nock the  younger  to  his  mortgagee,  and 
they  could  not  be  paid  except  by  the 
money  which  waa  to  be  advanced  by  the 
new  mortgagees.  The  new  mortgagees 
would  not  advance  their  money  witfaont 
having  their  mortgages  completed  and  dis- 
chaiged  of  the  prior  mortgagee,  and  the 
whole  of  the  several  eonveyanees  and 
mortgi^es  and  the  advance  and  payment 
of  the  several  sums  of  money  must  neen* 
sarily  have  taken  place,  and  did  take  place, 
at  the  same  time.  It  is  unnecesswy  to 
consider  whether  it  would  have  been  prac- 
ticable to  have  arranged  the  matter  so  as 
to  have  kept  alive  the  existing  mortgages, 
and  80  have  given  to  the  new  mortgagees 
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the  benefit  of  the  interest  held  by  those 
ptkff  mortg^eest  without  doing  what  was 
dime  to  coDvey  the  property  discharged  of 
tbe  mortgages  to  Cannock  the  younger, 
sad  then  create  new  mortgages.  It  is  in 
Tun  to  consider  whether  that  might  have 
been  done. 

Foanbly  the  mgenuity  of  conTeyanerars 
night  have  devised  a  mode  of  doing  it  to 
some  extent ;  but  considering  the  compli- 
cstion  of  the  mortgagea-^that  some  mort- 
gtges  comprised  only  the  property  intended 
to  be  bought  by  Cannock  the  younger, 
tbat  there  were  other  mortgages  afiecting 
prop^y  that  was  not  intended  to  be  con- 
reyed— -it  appears  to  me  that  it  was  exceed- 
ingly reasonable  and  convenient,  and  what 
I  Uiink  an  experienced  conveyancer  would 
hsve  intended,  that  it  should  be  done  in 
the  way  it  waa  done  ;  that  Is,  get  rid  of  the 
ezistiDg  mortgages  so  complicated,  and 
let  the  property  be  conveyed  to  Cannoek 
the  younger,  and  then  let  him  create  the 
■ew  mortgages.    As  &r  as  I  can  make 
oat,  after  investigating  the  thing  very 
minutely,  I  think,  even  if  it  had  been 
attempted  to   be   done  by   a  transfer 
of  the  old  mortgages  to  the  extent  to 
which  thatwaa  practicable,  the  effect  would 
not  It  all  have  benefited  Mrs.  Cannock's 
trustees.    Bnt  alUiough  all  these  transae- 
tioDi,  these  different  instruments,  these 
payments  of  money  necessarily  took  place 
nmultaneonsly,  at  the  same  time  and  at 
ths  isme  place,  still,  from  the  very  nature 
e(  the  inatramenta  and  of  the  eontenta  of 
tbose  initrnments,  we  mnst  consider  some 
of  than  as  being  prior  in  point  of  execution 
to  others  of  them.    Thus,  the  mortgage  to 
Chichester  and  the  conveyance  to  Cannock 
the  yonnger  must  be  considered  as  having 
been  executed  before   the  mortgage  to 
Jaonccy  and  to  the  Rev.  J.  Hi^ns,  and 
to  Mrs,  Cannock's  trustees,  because  until 
Caaaock  the  younger  had  got  the  fee  in 
him  he  could  not  make  a  proper  convey- 
uee  to  the  new  mortgagees.  Indeed, 
thu  is  so  obvious  that  they  are  made  to 
bor  a  jnoT  date  —  they  are  made  to 
date  the  7th  of  July,  the  other  deeds 
not  beii^  completed  or  bearing  date  till 
the  Mth  of  July.    Cannock  the  younger, 
u  1  have  said,  could  not  convey  to  his 
'^otg^ees  the  property  until  it  had  been 
fint  coDT^ed  to  him,  and  some  time  (it 


signifies  not  how  short)  must  be  considered 
to  have  elapsed  afler  the  estate  was  con- 
veyed to  Cannock  the  younger,  and  before 
he  conveyed  it  to  his  mortgagees;  and, 
however  short  you  may  suppose  the  period 
of  time  during  whidi  the  property  was 
vested*  in  Cannock  the  younger,  still  it 
was  long  enopgh  for  the  judgment  agdnst 
Cannock  the  younger  to  operate  and  take 
effect  as  a  charge  on  the  property,  which 
had  thus  become  the  property  of  Cannock 
the  younger. 

The  question  is,  whether  in  equity 
Chichester  is  entitled  to  the  benefit  of 
that?  Now,  I  am  quite  satisfied,  after 
going  through  all  the  pleadings  and  all  the 
evidence,  that  it  was  entirely  overlooked 
by  Messrs.  Higgins  &  Chamberlain  at 
the  time,  and  long  after  the  time  when  this 
transaction  waa  completed,  that  the  effect 
of  aarigning  the  judgment  to  Chichester, 
and  conveying  the  property  to  Cannock 
the  younger,  would  be  to  make  the  judg- 
ment a  charge  on  the  proper^  in  tbe  hands 
of  Cannock  the  younger,  which  would 
have  priority  over  the  mortgages  executed 
by  him.  I  do  not  attribute  to  Higgins 
&  Chamberlain  a  preconceived  design  of 
accomplishing  that  object.  I  am  satisfied 
that  they  assumed  and  intended  tbat  the 
new  mortgages  were  not  to  be  subject  to 
any  prior  charge  on  the  property.  They 
certainly  assumed  and  intended  so  on  be- 
half of  their  clients  Jauneey  and  the  Rev. 
J.  Hi^ns,  who  were  two  of  the  mort- 
gagees ;  and  tiiey  were  well  aware  Uiat  it 
was  so  assumed  by  W,  H.  Collins,  the 
solicitor  acting  on  behalf  of  Mrs.  Can- 
nock and  her  trustees.  There  is  nothing 
in  the  evidence  to  lead  me  to  the  conclu- 
sion that  either  Mrs.  Cannock  or  her 
trustees,  or  their  solicitor,  knew  even  of 
the  existence  of  the  judgment  against 
Cannock  the  younger;  and,  at  all  events, 
even  if  they  knew  of  its  existence,  they 
certainly  were  not  informed  of  its  being 
assigned  or  intended  to  be  assigned  to 
Chichester,  or  kept  alive.  And  as  that 
judgment  was  only  a  collateral  aecurity  for 
tiie  8802.  mortgage-debt  to  Elizabeth  Hig- 
gins, which  was  not  intended  to  be  as- 
signed, nor  was  assigned,  bnt  actually  paid 
off,  they  might  even,  if  they  had  known 
of  the  existence  of  the  judgment,  have 
well  concluded  that  it  was  satisfied  by  the 
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discharge  of  the  debt  for  which  it  had  been 
given  as  a  security.  If  Messrs.  Htggins 
&  Chamberlain  did  contemplate  and  in- 
tend that  Chichester  should,  by  means  of 
the  judgment  being  kept  alive  and  assigned 
to  him,  have  a  charge  on  the  property  con- 
veyed to  Cannock  Ute  younger  in  priority 
to  the  new  mortgages  effected  by  him,  it 
appears  to  me  they  were  guilty  of  a  gross 
fraud  in  not  disclosing  that  intention,  and 
disclosing  the  fact  of  the  judgment  having 
been  kept  alive  and  assigned  to  Chiches- 
ter ;  and  if  I  arrived  at  that  conclusion,  I 
should  hold  them  responsible  for  the  con- 
sequences of  such  conduct.  But  I  am 
satisfied  they  had  no  such  intention  at  the 
time.  The  worst  I  can  attribute  to  them 
is  a  very  venial  legal  blunder,  which  was 
common  to  all  parties  so  far  as  the  facts 
were  known.  It  was  merely  an  oversight 
as  to  the  consequences  of  the  several  in- 
struments they  wera  causing  to  be  exe- 
cuted. And  I  am  sure  that  if  it  had  oc- 
curred to  them  that  such  would  have  been 
the  consequences,  they  would  have  taken 
measures  to  avoid  them.  It  is  because, 
and  only  because,  they  overlooked  the 
legal  point,  that  they  can  stand  acquitted 
of  a  fraud.  They  did  not  communicate  to 
the  intended  mortgagees  of  Cannock  the 
younger  the  fact  of  the  judgment  having 
been  kept  alive  and  assigned  to  Chiches- 
ter, because  they  did  not  consider  that 
those  mortgagees  had  or  could  have  any 
concern  with  the  fact ;  that  is,  they  con- 
ceived md  intended  that  their  interests 
should  be  wholly  unaffected  by  the  judg- 
ment. Now,  in  assuming,  as  I  do,  that  it' 
was  the  understanding  and  intention  of  all 
parties  that  the  intended  mortgagees  of 
Cannock  the  younger  should  take  the 
mortgage  property  unaffected  by  any  prior 
charge  or  incumbrance,  1  found  my  deci- 
sion, in  the  first  place,  independent  of  any 
speci6c  evidence  of  the  fact,  upon  the 
very  nature  and  circumstances  of  the 
transaction.  It  is  hwdly  credible,  when 
you  look  at  all  the  facts  and  all  the  cir- 
cumstances, that  those  new  mortgagees, 
Jaunceyand  Higgins,  and  Mrs.  Cannock's 
trustees— at  least  it  is  hardly  eoncavable, 
that  Mrs.  Cannodc'i  trustees,  the  last  of 
those  mor^gees — should  consent  to  ad- 
vance their  money  on  the  security  of  the 
property  if  they  had  the  least  idea  that 


there  were  to  be  not  only  the  two  charges 
of  4,0001.  and  7001.  prior  to  the  mortgage 
of  Mrs.  Cannock's  trustees,  but  in  addition 
to  that,  and  prior  to  them  all,  another  sum 
of  880{. 

But  another  ground,  valeat  quantum,  for 
coming  to  the  conclusion  that  such  was  the 
understanding  and  intention  at  least  of 
Higgins  &  Chamberlain  that  there  was 
to  be  no  such  prior  charge,  is  this — that 
if  it  were  otherwise,  I  must,  as  I  have 
already  said,  impute  to  them  a  deliberate 
fraud,  that  is,  a  suppression  of  their  design 
of  creating  and  effecting  this  prior  charge. 
If  that  was  their  intention  they  ought  to 
have  communicated  the  fact,  and  have  left 
Mr.  Collins,  acting  for  Mrs.  Cannock's 
trustees,  to  judge  what  the  consequences 
of  that  fact  would  be,  and  how  far  it  would 
be  expedient  to  lend  money  with  the  ad- 
ditional charge ;  and  I  do  not  see  any 
sufficient  ground  for  imputing  that  fraudiu 
lent  intention  to  these  gentlemen.  But  be- 
sides those  general  grounds,  I  think  there 
are  special  proofs  of  the  intention  of  all 
parties,  and  parricularly  the  intention  of 
Messrs.  Higgins  &  Chamberlain  acting  for 
most  of  them.  The  instructions  which  they 
set  out  in  their  answer  which  they  gave  to 
their  conveyancing  counsel,  though  not  at 
all  conclusive  on  the  subject,  seem  to  me 
to  point  that  way  ;  for  according  to  those 
instructions  it  is  stated  that  all  tlie  incum- 
brancers are  to  join  in  the  conveyance  to 
Cannock  the  younger,  and  that  the  880/. 
to  Mn.  Higgins  is  to  be  pud  off  out  of 
the  money  which  is  to  be  lent  to  Cannock 
the  elder  by  Chichester,  who  is  to  become 
a  new  mortgagee  to  Cannock  the  elder,  not 
affecting  this  property  mortgaged  to  Mrs. 
Cannock's  trustees.    But  the  instructions 
state  also  that  it  is  intended  that  the  judg- 
ment is  to  be  assigned  to  Chichester  as  a 
further  security  for  the  debt  due  to  him  from 
Cannock  the  elder.    But  what  appears  to 
me  to  shew  more  conclusively  the  under- 
standing and  intention  of  the'parties  is  tbis^ 
that  the  mortgage-deeds  for  securing  the 
4,O00L  to  Jauncey  and  the  700l.  to  the 
Rev.  J.  Ht^ns,  which  were  prepared  by 
Messrs.  Higgins  &  Chamberlain,  eontainra 
covenants  on  the  part  of  Cannock  the 
younger,  which  were  entirely  inconsistent 
with  the  supposition  that  Chichester  was 
intended  to  have  a  prior  charge  over  those 
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iDOi^^^  by  TRtoe  of  the  judgment  m- 
ogned  to  him;  because,  in  the  fint  of 
Acw  two  mortg^as,  Cannock  the  younger 
b  made  to  coTenant  that  in  de&ult  of  pay- 
uent  of  the  mortgage-money  of  4,0002.^ 
the  mortgagee  may  enter  and  enjoy  the 
prei^ises  free  from  all  charges  and  incum- 
hnncet.    That  is  quite  inconsistent  with 
tbe  supposition  that  he  could  only  enter 
and  enjoy  anbject  to  a  charge  of  8802.  in 
£iToar  of  Chichester.    And  in  the  other 
of  the  two  mortgages  prepared  by  Higgina 
and  Chamberlain,  the  mortgage  to  the 
Rer.  3.  Higgina  for  700l.t  there  was  a 
similar  coTenant,  but  with  an  express  ex- 
ception of  the  mwtgage  to  Janncey,  and 
without  mration  of  any  other  incumbiiuice, 
^lieh  of  course  would  have  been  men- 
tioned if  it  had  been  intended  there  should 
be  any  other  excepted.   But  that  is  not  all, 
for  the  mortgage  to  Jauncey— or  rather  a 
copy  of  the  draft  mortgage  to  Jauncey— 
which  had  thus  been  prepared  by  Higgins  & 
Chamberlain,  was  by  them,  upon  the  appli- 
cation of  CollinSf  the  solicitor  for  Mrs.  Can- 
nock's tmsteee,  sent  to  him  in  order  that  he 
na^t  from  that  prepare  the  mortgage  that 
was  to  be  made  to  Mrs.  Cannock's  trustees ; 
snd  it  appears  that  the  mortgage  to  Mrs. 
Csanock's  trustees  was  actually  prepared 
bom  the  draft  copy  of  the  mortgage  to  Jaun- 
cey, and  of  course  contains  a  similar  cove- 
Bsnt,  but  with  the  exception  of  two  prior 
nof^agea,  that  is.  the  mortgage  to  Jauncey 
aad-to  die  Rer.  J.  Higgins,  but  it  contained 
BO  exception  of  or  allusion  to  any  other 
disige.    I  may  further  add,  that  the  very 
dtiftof  the  m<»tgage  prepared  for  the  soli- 
citor of  Mrs.  Cannock's  trustees  was  also 
sent  afterwards  to  Higgins  &  Chamberlain : 
whether  actually  perused  and  examined 
hy  them  does  not  distinctly  appear.  These 
Goniiderations  lead  me  to  the  conclusion 
heyond  a  shadow  of  doubt  that  not  only 
Mrs.  Cannock  and  her  trustees  and  their 
aelieitor,  Mr.  W.  H.  Collins,  but  also 
Mcssis.  Higgins  ft  Chamberlain,  ftilly 
■ndcntood  and  intended  that  the  tmsteea 
of  Cannock  the  younger  should  take  the 
pnmises  unaffected  by  any  prior  charge. 
H^gins  ft  Chamberlun  were,  I  believe, 
ssting  bond  Jide  in  the  matter  at  the  time ; 
bat  in  their  endeaTOur  to  carry  out  that 
istention  th^  fell  into  a  mistake  of  law— ■ 
^  is,  they  overlooked  the  point,  or  their 
lev  BasRi^  XXTIL— Cha». 


oonveyaneer  overlooked  iL  There  was  no 
fraud  ot  dishonesty  in  that,  but  the  dis- 
honesty consists  in  this,  that,  after  the 
mistake  waa  discovered,  Mr.  Chichester 
baa  endeavoured  to  avail  himself  of  that 
benefit  which  the  mistake  has  enabled 
him  to  claim,  and  which  it  never  was 
intended  that  he  should  have ;  and  I 
cannot  but  express  regret  that  Messrs. 
Higgins  ft  Chamberlain,  whom  I  acquit 
of  any '  preconceived  fraud,  should  have 
been  so  active  as  they  have  been  ia 
assisting  Mr.  Chichester  in  carrying  out 
this  attempt.  Now,  although  there  was 
no  precise  and  specific  contract  between 
Chichester  and  the  mortgagees  of  Cannock 
the  younger,  yet  duohflsta:  being  looted 
witii  all  the  knowledge  which  his  aaUdtors 
acquired  in  the  course  of  the  transactions 
and  in  relation  thereto,  must  be  taken  to 
have  known  that  Mrs.  Cannock's  trustees 
were  advancing  their  2,0001.  on  the  suppo- 
sition that  their  mortgage  was  not  subject 
to  any  prior  charge  oUier  than  the  4,000/. 
and  700/. ;  and  Chichester  being,  as  he 
insists,  entitled  to  such  prior  chaige,  stood 
by  without  disclosing  its  existence;  and 
not  only  so,  but  himself  received  payment 
of  1.000/.  in  part  discharge  of  bis  1,500^. 
mortgage  out  of  the  niiuiey  advanced  by 
Mrs.  Cannock*a  trustees  and  by  the  other 
mortgagees  of  Cannock  die  younger.  It 
appeaxa  to  me  to  he  quite  against  all  equity 
that  he  should  he  permitted  to  set  up  his 
charge  in  priority  to  the  mortgage  to  Mrs. 
Cannock's  trustees. 

It  was  insisted,  on  the  part  of  Chiches- 
ter, that  the  solicitors  of  Mrs.  Cannock 
and  her  trustees  were  guilty  of  laches  in 
not  searching  for  judgments ;  and  no  doubt 
there  is  some  ground  for  that  observation. 
I  think  there  was  some  negligence  on  the 
part  of  the  solicitor  for  Mrs.  Cannock's 
trustees.  He  not  only  did  not  search  for 
judgments,  but  be  seems  never  to  have 
called  for  an  abstraet  of  title,  nor  even  to 
have  asked  a  single  question  about  the 
title,  but  he  contented  himself  with  pro- 
curing a  copy  of  the  draft  mortgage  to 
Jauncey  as  a  model  or  precedent  from 
which  to  prepare  the  mortgage  to  Mrs. 
Cannock's  trustees ;  but  this  n^ligence, 
or  apparent  negligence,  may  in  some  de- 
gree be  accounted  for  by  the  consideration 
tiiat  the  intended  mortgi^r  was  Mrs. 
K 
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Cannock's  hosliand,  uid  that  the  title  to 
the  premues  was  at  that  time  actually  being 
investigated,  or  had  jost  been  investigated, 
bj  Messia.  Higgins  ft  Chamberliun,  as  the 
solicitors  of  Cannock  the  younger,  and 
that  Javncey  and  the  Rev.  J.  Higgins,  who 
were  also  clients  of  Higgins  &  Chamber- 
lain, were  interested  in  seeing  that  the 
yroperty  was  free  from  incnmbranoes.  Un- 
der audi  etremnstanees  it  is  not  very  snr- 
lirialng,  espedally  If  there  was  an  object 
to  save  expense,  that  the  solicitor  for  Mrs. 
Cannock  and  her  tmsteM  should  trust  that 
Higgins  ft  Chamberlain  would  do  all  that 
was  necessary  to  protect  the  interests  of 
Cannock  the  younger  and  his  mortgagees ; 
but,  at  all  events,  whatever  degree  of 
negligence  is  to  be  imputed  to  Mr.  Collins, 
it  could  not  justify  Chichester  or  his  soli- 
dtors,  supposing  they  knew  of  tbe  charge 
which  Chichester  thus  obtained,  in  taking 
advantage  of  the  other's  ignorance  or  n^li- 
gence,  and  being  silent  as  to  the  effect  of 
&e  cha^ ;  or  assuming,  as  I  do  assume, 
that  it  did  not  occur  to  them,  then  it  ia 
contrary  to  equity  that  they  should  now 
attempt  to  set  it  up.  Higgins  ft  Chamber- 
lain, acting  for  Chichester,  either  did  or  did 
not  know  that  the  judgment  would  give 
Chichester  a  charge  on  the  property  con- 
veyed to  Cannock  the  younger,  prior  to 
the  mortgages  granted  by  him.  If  they 
did  know  it,  they  committed  a  fraud  on 
behalf  of  Chichester  by  suppressing  the 
&cts.  If  they  did  not  know  it — that  is, 
if  they  overlooked  the  legal  consequences 
of  the  facts,  all  of  which  were  within  their 
own  knowledge— how  can  they  object  that 
the  solicitor  for  Mrs.  Cannock  and  ha 
trustees  was  negligent  in  not  acquiring  a 
knowledge  of  the  &cts  when  even  a  full 
-knowledge  of  them  might  not  have  enabled 
him,  as  it  did  not  enable  Hi^mns  ft  Cham- 
berlain, to  perceive  what  would  be  the  legal 
effect  of  those  facts  ? 

Being  of  opinion  that  Chichester  is  not 
entitled  to  set  up  his  judgment  in  {uiority 
to  the  mortgage  for  2,0O0J.  to  Mrs.  Can- 
nock's trustees,  I  must  hold  that  Chiches- 
ter was  not  justified  in  bringing  the  eject- 
ment or  proceeding  to  a  sale  after  the 
repeated  offers  made  to  pay  off  the  4,000/. 
The  injunction,  of  course,  will  be  made  per- 
petual, and  Ifn.  Cannodc's  traateea  mnst 
ban  a  decree  entitlmg  them  to  redeem  the 


two  mortgages  for  4,000l.  and  700/.  As 
this  suit  has  been  occasioned  by  what  I 
consider  the  unjust  claim  on  the  part  of 
Chichester  to  have  this  prior  charge  in 
respect  of  the  judgment,  I  Uiink  Chichester 
must  pay  the  plaintiff's  costs,  including 
the  costs  of  Cannock  the  younger,  which 
the  plaintiff  must  pay  him,  as  he  is  merely 
here  in  respect  of  his  wife  being  plaintiff. 
With  r^ard  to  those  who  lent  their  namea 
in  the  ejectment,  and  particularly  Jauncey. 
who  thought  fit  to  tranaf«  bis  mortgage 
after  he  had  received  notice  of  being  paid 
off,  they  are  not  entitled  to  costs.  And 
with  regard  to  Jones  and  Powell,  who  hold 
the  second  mortgsge,  and  which  will  be 
redeemed  now,  there  will  be  the  usual 
direction  that  they  shall  add  their  coats  to 
tbe  mortgage,  and  they  will  be  redeemed 
in  the  common  way.  I  do  not  consider 
Messrs.  Higgins  ft  Chamberlun  entitled 
to  any  costs. 


[IN  THE  HOUSE  OF  LOEDS.] 

I867>         THB  HATOa,  AIABRHSIf  AHD 
July  10,    >  BUK0BSSB8  OF  BBVBBLBT  «. 
20, 24.    J    THB  ATTOBNBT  OBHIRAL. 

In  1652  a  (estotor  gave  to  the  mayor  and 
eorporatioH  of  the  town  of  B.  far  ever  an 
ettaU  ( which  he  deeeribed  a*  prodmeing  47/. 
a  year  on  truet  to  pay  to  the  lecturer  of  the 
town  of  B.  10/.  a  year,  and  to  ike  JcAoel- 
maaier  of  the  said  town  10/.  a  year,  nd  to 
the  teetator'e  tister  for  her  life  20/.  a  year, 
Mut  after  her  deeease  the  said  30/.  vers  to 
he  paid  to  three  poor  $eholan  of  the  loim  of 
B.  for  their  maintenanee  at  the  Umieereity 
of  Comhridge;  lo  eaeh  one  of  them  the  emm 
if  6/.  ISs.  Ad,  Bnt  ff  there  thould  not 
ulwaye  he  three  poor  eeheiare  of  the  lotmi 
of  B.  at  the  University  who  thould  stand  in 
need  of  that  maintenance  (for  hi*  wM  woe, 
that  no  ton  of  any  aldermant  or  of  any  other 
of  tuffieient  ability  to  maintain  his  won  at  the 
University,  $koidd  he  capable  of  thai  main' 
tenanee ),  he  willed  CAol,  in  the  inierim,  so 
much  as  could  be  spared  of  the  said  20/. 
( no  poor  scholar  having  above  6/.  13i.  4d, 
yearly)  should  be  dlHributed  ameng^  the 
poorest  people  iff  the  <omi,  and  leUie  lha 
taxes  for  me  maiiUenamee  of  tjbc  oraiiy  of 
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A*  Ctmmemmeallh  Mhould  conifMie,  "  ahat 
lie  mofor,  ^c,  could  mot  opare  out  of  the 
ooerplms  ofrentt  vie.  11.,*'  tkould  be  deducted 
out  of  the  20L  tfipem  to  the  leeturer  and 
tehoUomtler,  to  <Aaf  hu  sieter  tkould  atvayt 
imoe  her  20/.  gearly.  A*  mereaee  in  tAe 
rarft  took  place ; — Held,  that,  xubfcet  to  the 
tfeafiei  ekargety  the  imareaoed  remte  went 
l»  the  mmjfor  amd  mrforaliem, 

Robert  Metcalfe,  Doctor  of  Divinity, 
ftmnerly  one  of  the  Senior  Fellows  of 
Trinity  College,  Csnibridge,  by  fait  will, 
dated  die  9th  of  October  1662,  after  re- 
dtiBg  that  he  had  purduued  a  fiinn  called 
SSfiards,  in  Oilden  Morden,  in  Cambridge- 
ridxe,  with  101  aerei  of  arable  land,  and 
74  acres  of  pastoie,  with  the  appnrte- 
naneea,  yielding  the  yearly  rent  of  47'*» 
gave  and  bequeathed  the  uud  farm  to  the 
Buyer,  aldermen  and  bnrgeaaes  of  the  town 
aS  Bererley,  in  Torkshire,  wherein  be  waa 
hom,  and  to  their  ancceuon  for  eT^,  upon 
tmit  that  tbey,  their  mceessora  or  assigns, 
should  employ  the  yearly  rent  of  the  said 
&na,  &e.,  in  manner  and  form  following, 
aadsetoUierwiae,  namely,  that  they  should 
piy  yaaily  for  ever  nnto  the  preacher,  as 
he  was  commonly  called,  or  leetater  oi  the 
and  town  of  Bererlnr,  and  his  snecessors, 
the  snm  of  10/. ;  and  to  die  aehoolmaater 
of  die  said  town,  and  to  his  sneceasors,  in 
fiks  manner,  the  sum  of  10/.;  and  to  his 
(the  tsstator's)  dster,  Prudence  Metcalfe, 
dnring  her  life,  the  sum  of  20/.  yearly; 
•ad  after  her  decease  that  they  should  pay 
the  said  20/.  yearly  for  erer  unto  three 
foot  scholars  of  the  school  of  Beverley, 
commonly  called  the  Free  School,  natu- 
nQy  bom  in  the  said  town,  for  their  better 
■UBBtenanee  at  the  University  of  Cam- 
hndge,  via.,  to  everyone  of  the  three  poor 
i^oiars,  6/.  18*.  4^,  the  said  three  poor 
lAolan  to  be  npp<rinted  and  approved 
fton  time  Id  time  by  the  said  mayor,  alder- 
mm  and  bugesm,  and  thsnr  anceeaoors, 
•ad  the  lectnnr  and  the  sehoolnuwter  of 
At  said  town,  and  their  successors ;  and 
^  laid  maintenance  to  be  continued  to 
tmj  of  the  poor  scholars  until  the  time 
that  they  should  have  taken  the  d^^ree  of 
Master  of  Arts ;  but  if  there  should  not 
dwsji  be  three  poor  scholars  at  the  Uni- 
msity  of  Cambridge,  or  ready  to  go  to 
ibe  Univerrity,  who  sfaoald  stand  in  need 


of  that  maintenance,  and  be  poor  men*a 
sons  who  shouM  not  be  able  otherwise  to 

maintain  their  children  there  (for  his  will 
was  that  no  son  of  any  of  the  aldermen, 
or  of  any  others  who  were  of  sufficient 
ability  to  maintain  their  children  at  the 
University,  should  be  capable  of  that  main- 
tenance), then  he  ordained  that  in  the 
interim,  till  there  should  be  such  pow 
scholars,  poor  men's  sons,  what  could  be 
spared  of  the  said  20/.  (no  poor  scholar 
having  above  6L  I9e.  4d.)  yearly,  should 
be  distributed  amongst  the  poorest  people 
of  the  said  town,  together  with  the  money 
which,  in  his  add  mil,  he  should  thne- 
after  mention.   The  vrill  then  proeeeded 
as  followt :  "  Moreover,  my  will  and 
desire  is,  that  so  long  as  Uie  taxes  or 
rates  to  the  Commonwealth  for  the  main- 
tenance of  soldiers  shall  continue,  what 
the  said  mayor,  aldermen  and  burgesses 
cannot  spare  out  of  the  overplus  of  rent, 
vie.  7/.  (for  the  farm  is  now  as  was  for- 
merly signified,  let  for  471.  per  annum, 
and  80  hath  been  let  hsretofore),  shall  be 
deducted  equally  out  of  the  20/.  per  an- 
num which  they  are  to  pay  to  their  lec- 
tnrer  and  schoolmaster,  that  my  aistef 
may  have  SO/,  yearly  and  every  year 
wholly  and  entirely  paid  nnto  her."  And, 
after  certain  other  dispositions,  he  gave  and 
bequeathed  nnto  the  mayor,  iddermen  and 
burgesses,  and  to  their  successors,  the  sum 
of  4601.  for  the  purchasing  so  much  free 
land  as  would  yield  yearly  the  rent  of 
22/.  lOf. ;  nevertheless  in  and  with  this 
trust  and  confidence  reposed  in  them,  that 
they  and  their  suecesaors,  by  their  assign 
or  assigns,  should  distribute  20/.  of  the 
said  rent  yearly  for  ever  amongst  the 
poorest  of  Uie  people  of  their  town,  upon 
the  20th  day  of  December,  or  the  day  be- 
fore or  after,  as  should  be  thought  most 
convenient  by  the  mayor  and  lecturer  of 
the  town  fw  the  time  being.    And  the 
will  then  proeeeded  as  follows :  "  And  my 
will  is,  that  so  long  aa  the  taxes  and  rates 
due  to  the  Commonwealth  for  maintenance 
of  soldiers  shall  continue,  that  nnless  they 
cui  spare  anything  out  of  the  50s.  over- 
plus the  said  rates  be  defrayed  out  of 
the  said  20/.  yearly.*'    The  testator  after- 
wards executed  a  eodioil  before  he  pur- 
chased some  property  situate  at  Over,  iu 
the  connty  of  Cambridge. 
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By  Ids  codicil,  which  hon  no  date,  after 
recitmg  Uie  bequest  of  450'.  to  the  said 
mayor,  aldermen  and  burgeises,  and  their 
successors,  for  the  purchasing  of  22i.  lOe. 
in  free  lands,  to  be  distributed  yearly  unto 
the  poorest  people  of  the  town  for  ever, 
and  that  since  the  making  of  his  said  will 
that  purchase  had  been  made  by  him  in 
Over,  and  because  a  great  part  of  the  land 
was  copyhold  so  that  he  could  not  without 
the  purchasing  of  a  court  dispose  of  it  ac- 
cording to  his  desire  and  intent  to  the  use 
of  his  will,  he  had  also  purchased  a  court 
for  that  purpose ;  his  will  was,  that  that 
gift  or  l^acy  should  be  disposed  of  ac- 
cording to  the  true  intent  and  meaning 
specified  in  his  will,  there  being  no  differ- 
ence in  anything,  but  only  that  then  a 
g»at  part  of  the  land  would  be  copyhold. 

From  the  testator's  death  to  the  time  of 
the  filing  of  the  infonnation  the  several 
charities  mentioned  in  the  said  will  re- 
ceived only  the  several  specific  sums  men- 
tioned therein,  and  the  net  surplus  had 
been  from  time  to  time  retained  by  the 
appellants. 

On  the  24th  of  November  1851  the  At- 
torney General  filed  his  information  against 
the  mayor,  aldermen,  &c.,  of  Beverley, 
praying  that  it  might  be  declared  that  this 
surplus  ought  to  be  applied  to  charitable 
purposes.  The  defendants  put  in  an  an- 
swer, and  the  cause  was  heard  before  the 
Master  of  the  Rolls,  who  in  March  1852 
made  a  decree,  declaring  the  defendants 
entitled  only  to  seven  forty-seventh  parts 
of  the  rents  of  Gilden  Morden,  and  five 
forty-fifth  parts  of  the  estate  at  Over,- 
subject  to  defraying  all  expenses,  and  that 
the  charities  were  entitled  to  the  residue. 
This  decree  was  confirmed  by  the  Lords 
Justices  (1).  The  present  appeal  was  then 
brought. 

Mr.  Lloj/d  and  Mr.  E.  K.  Karttaket  for 
the  appellants,  contended  that  the  real 
desire  of  the  testator  was  to  benefit  the 
town  of  Beverley,  which  object  was  at- 
tained by  applying  the  increase  in  the  sur- 
plus to  the  borough  fund.  They  cited— 
The  Theiford  School  cose,  8  Co.  Rep. 
130  b. 

Jack  V.  Bunett,  12  CI.  ft  F.  812. 
(1)  34  Lnr  J.  R^,  (HA)  Chuie.  174. 


Tht  Attorney  Oeneral  t.  Mayor  ^ 

Brutolt  2  Jac.  &  W.  294. 
Tho  Attorney  General  v.  the  SkuHure 

Companjf,  2  Russ.  407. 
The  Attorney  Oeneral  v.  SmythieM,  2 

Russ.  &  M.  717 ;  s.  c.  2  Law  J.  Rep. 

(n.s.)  Chanc.  58. 
The  Attorney  General  v.  BranennoBe, 

2  CI.  &  F.  295,  and 
The  Mayor,  ^c.  of  South  MoUon  r. 

the  Attorney  General^  5  H.  L.  Cas.  1; 

B.  c.  28  Law  J.  R^.  (n.s.)  Chanc 

667. 

And  they  distinguished  the  present  caw 
from  The  Attorney  GenertU  v.  the  Drapere 
Company  (2). 

The  Attorney  General  and  Mr,  T,  H, 
TerreUf  for  the  respondent. — ^Thia  caae  de- 
pended on  tiie  intention  of  the  testator, 
which  was  to  be  discovered  from  tiie  pecu- 
liar words  of  his  will.  The  principle  that 
must  govern  it  was  that  stated  by  Lord 
St.  Leonards  in  the  Sonth  MoUon  eaee  (3), 
and  the  same  principle  had  been  previ- 
ously explained  by  Lord  Langdale,  in 
The  Attorney  General  v.  the  Coopers  Com' 
pany  (4),  and  was  that  which  governed 
the  decision  in  The  Attorney  General  t. 
Cats*  Co22i^(fi). 

July  24.— The  Lord  Chamckllor  stated 

the  facts,  and  then  said  that  the  general 
principle  governing  these  cases  had  been 
established  in  the  Thetford  School  ease, 
namely,  that  if  all  the  rents  of  an  estate 
were  given  to  charity  the  whole  estate  was 
given,  and  any  increase  in  the  rents  would 
go  to  that  charity.  In  The  Attorney  Gen- 
eral  v.  Johnson  (€),  that  principle  was 
acted  on,  and  it  had,  in  fact,  never  been 
disputed.  On  the  same  principle,  if  a 
testator  gave  the  whole  of  bis  estate  to 
charities,  and  then  went  on  to  apportion 
tile  rents  among  ihma,  but  did  it  in  such 
a  way  as  not  to  exhaust  the  whole,  still, 
the  general  intention  b«ng  clear,  the  anr- 
plui  would  be  applied  in  the  same  man- 
ner.   The  Attorney  General  t.  Arnold  (7) 

(2)  4  Be&T.  67. 

(S)  5  H.L.  Cas.  82;  i.c.  23  Law  J.  Rep.  (kjs.) 
Chanc.  £70. 

(4)  8  BesT.  29. 

(5)  2  Keen,  105;  «.e.6Law  J.Bsp.(HA}CIiaiie. 
S82. 

(6)  Amb.  190. 

(7)  Shower,  P.C.  S2. 
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WM  a  cue  of  that  tort.  These  mlet  bad 
baen  lo  long  established  and  so  constantly 
teted  Ml,  tbit  they  eoald  not  now  be  per- 
mitted to  be  questioned.  But  their  appli- 
cation most  depend  on  the  eonstmetion  to 
be  put  upon  each  particular  will— 7%« 
Attorney  General  v.  the  Mayor  of  Bristol 
and  The  Mereers  Company  (8),  in  the 
latter  of  which  cases  Lord  Lyndburst,  who 
tfaeo  held  the  Great  Seal,  said  (9),  "  The 
esse  of  The  Attorney  Oeneral  t.  the  Mayor 
mtd  Corporation  of  Bristol  was  referred  to 
for  the  purpose  of  establishing  this  po- 
sition. Now,  the  only  principle  estahlisb- 
ed,  or  rather  confirmed,  by  that  case  was, 
that  where  there  is  a  surplus  under  cireom- 
Btanees  sioailar  to  the  present,  that  is, 
where  diare  is  an  annual  sum  granted,  and 
k  part  of  that  annual  sum  only  is  appro- 
pnatad  to  spedal  objecta,  and  there  is  a 
icddue  which  the  trustees  hold,  that  is 
evidence  of  the  intention  of  the  donor  that 
the  sorplns  rent  should  belong  to  the  per- 
nas  to  whom  this  property  is,  in  the  first 
mttsnce,  conreyed ;  bnt  it  is  only  evi- 
dence of  the  intention :  it  is  liable  to  be 
Rpelled  by  any  other  endence  arising  out 
ttf  the  instrument  upon  which  that  fact 
appears."  In  The  Attorney  Qeneral  t.  the 
Coopers  Company,  it  was  doubtftil  whe- 
ther the  ultimate  stuplus  was  not  given 
to  ehari^  just  as  mndi  as  the  other  sums. 
The  devise  waa  of  honaea  described  as  let 
for  Hi.  a  year :  81.  a  year  were  apportioned 
b  small  snma  to  charities  and  then  there 
vw  a  surplus  of  Si.,  which  the  testator  gave 
to  the  Coopers  Company,  to  be  disposed 
of  as  they  thought  fit,  but  subject  to 
ehsrges  and  to  the  obligations  to  keep  the 
premises  in  repair.  Lord  Langdale  held 
that  the  surplus  was  to  vary  in  proportion 
to  the  other  sums.  If  that  could  be  justi- 
fied, it  could  only  be  justified  on  the 
ground  that  though  it  waa  called  a  surplus, 
it  was  a  proportion  of  the  whole  sum. 
However,  that  case  waa  not  under  review 
BOW,  nor  did  he  feel  it  necessary  to  say 
vbethcr  he  himself  should  have  eoow  to 
As  ssme  conclusion  as  that  at  which  Lord 
I«ugdale  had  arrived.  The  next  ease 
»»«  thst  of  Tie  Attorney  Qeneral  v.  the 
Jirtpen  Cmpmayt  where  the  testetor  de- 

(8)  2  Bligh,  N.8.  m. 

(9)  Ibid.  ira. 


vised  lands  of  the  annual  value  of  1001. 
and  apportioned  961.  thereof  to  charities, 
and  then  as  to  the  remuning  42.  he  said, 
"  The  reaidue  of  the  said  sum  of  1001.  a 
year  (being  41.  yearly)  I  entreat  the  four 
wardens  of  the  Drapers  Company  to  accept 
for  their  pains,  to  be  equally  divided  be- 
tween them."  If  these  persons  could  be 
treated  as  charities,  then  tiie  bequest  would 
be  exactiy  within  the  Thetford  School  ease. 
But  if  not,  if  they  were  personal  devisees, 
none  of  the  previous  cases  wanrsnted  that 
decision.  In  truth,  every  caae  must  stand 
on  its  own  ground.  Acting  on  tiiat  rule, 
he  must  say  that  he  conridered  the  decision 
in  the  present  case  to  be  erroneous.  The 
testator  meant  tiie  word  "  overplus"  in  no 
other  than  its  prtntd  faeie  and  ordinary 
meaning.  Nobody  would  have  doubted 
that,  if  the  testator  had  not  mentioned  what 
was  the  amount  of  that  surplus.  But  that 
fact  did  not  vary  the  intention,  and  it  waa 
quite  olear  that  if  the  rents  haid  fallen  off, 
tiie  charities  would  not  have  abated  so 
long  as  there  were  402.  a  year  received 
from  the  estate.  And,  at  all  events,  201. 
a  year  must  have  been  paid  to  the  sister. 
The  mayor  and  burgesses  would  alone 
have  borne  the  loss.  But  there  were  other 
eases  of  a  similar  kind.  If  there  were  no 
poop  scholars,  the  money  was  to  go  to  the 
poor  of  the  town.  On  the  other  hand,  aa 
no  poor  scholar  waa  to  have  more  than 
61. 18s.  4<l.,though  the  rents  had  increased, 
the  gifts  to  those  objects  of  charity  would 
not  have  increased,  for  the  testator  bad  for- 
bidden that.  These  various  circumstances 
shewed  that  the  gift  of  the  overplus  to  the 
mayor  and  bu^esses  was  a  gift  which, 
imposing  on  them  the  risk  of  loss,  bestowed 
on  them  also  the  chance  of  benefit.  The 
case  must,  therefore,  he  governed  by  the 
South  Motion  ease,  and  the  decree  o£  tiie 
Court  below  must  be  reversed. 

LoBD  Brduohaii  entirely  concurred. 
The  Thetford  School  ease  and  TkeAUomey 
Oeiural  v,  Arnold  proceeded  on  identically 
the  same  principle.  If  tliera  waa  an  estate 
in  U»t  and  a  testator  gave  to  A.  B.  the 
whole  rente  and  profits  of  tiie  estate,  the 
fee  continuing  of  the  same  value  as  at  the 
time  of  the  gift,  or  increasing  in  value,  the 
original  rents  or  the  increased  rents  would 
go  to  A.  B.    There  was,  in  fiiot,  no  doubt 
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about  Ae  principle ;  the  only  doubt  iraa 
as  to  its  application  to  a  partienlar  case* 
That  question  must  bo  decided  by  vhat 
appeared  to  be  the  iatention  of  the  teMator. 
Here  the  intention  was  dearly  to  benefit 
the  corporation  by  the  gift  of  a  aurplas, 
which  would  vary  in  amount,  and  the  in- 
crease of  which  was  intended  to  go  to  the 
donees,  after  the  charges  imposed  upon  it 
had  been  satisfied.  The  decision  of  the 
Court  below  must  be  reversed. 

LoBD  Wkhblbtdalb  was  alio  of  that 
opinion,  having  no  doubt  whatever  upon 
the  question  of  the  constmction  to  be 
put  upon  the  will  of  the  testaton  The 
diaiges  wer«  fixed :  the  nrplna  alone  was 
TariaJ)le. 

Daent  mer$ed* 

flK  THE  BOUSE  OF  LORDS.] 

PHILPOrr  ff.  THE  PRESIDENT 
1857.  AMD    OOTEBNOB8    OF  ST. 

July  20,  Slf     georoe's  hospital. 

S8,  24.  THE  ATtORNET  OBNBBAEi  V. 

I  raiLrOTT  AND  OXBXBS. 

Charitj/ — Mortmain  Act, 

A,  dtviud  to  B.a  pieet  ^  land  im  lAe 
kamkt  ^  N.  He  then  dedared  ikat  ht 
had  lomg  eonttmplattd  creeling  and  endow^ 
hig  atmaheiuea  on  towte  part  of  hie  etiate  in 
<A«  parieh  of  N,  and  if  wWdn  ti»^ve  months 
after  hii  deeetue  amy  person  should  give  a 
piece  of  land  as  a  stie  for  such  almshouses 
then  as  toon  as  the  same  had  been  legally 
dedicated  to  charitable  uses  he  directed  his 
trustees  to  pay  to  the  trustees  of  the  intended 
charity  60,000^.,  to  be  devoted  to  the  pur- 
poses of  the  said  charity,  but  so  that  no  part 
should  be  applied  to  the  purchase  ^  2aiufo 
/or  ihe  same.  B.  within  the  twelve  months 
duly  dedicated  to  the  purposes  of  the  charity 
that  land  which  had  been  devised  to  him. 
On  a  UU  filed  to  have  the  60,000/.  appUed 
for  the  benefit  ^  the  «Aar%,^Held.  <Ad< 
ike  gift  in  the  will  of  that  sum,  aa  U  ex^ 
premy  excluded  the  purchase  of  land,  woe 
«  vatkl  bequest^  and  was  not  nfe^ed  ^  the 
9  Oee,  S.  e.  96. 

By  the  will  of  the  £arl  Beauebamp,  made 
on  the  18th  of  June  1847*  a  piece  of  land  in 
the  hamlet  of  NewJan^  ^       county  of 


Worseater,  was  devised  to  die  Hen.  C.  G. 
Boott,  his  heirs  and  asrigns  for  ever. 

The  will  then  proceeded  thus :— **  And 
whereas  I  have  contemplated  erecting  and 
endowing  almshouses,  ^ther  upon  some 
part  of  my  estate  or  elsewhere  in  the  ham* 
let  of  Newland  aforesaid,  for  the  reudenee 
of  twelve  or  such  lai^r  number  of  poor 
men  and  women,  membm  of  the  Church 
of  England,  who  shall  have  been  employed 
in  agnenltuie  and  have  been  reduced  by 
sieknesiy  misfortune  or  infirmity ;  now, 
in  case  I  happen  to  die  without  effecting 
such  object,  and  any  persons  or  person 
should  within  twdvo  months  after  my 
deeeaae,  at  their,  his  or  her  expense  pnr* 
diase  or  give  a  suitable  piece  of  land  in 
Newland  aforesaid  as  a  site  for  sndi  alma* 
houses,  and  with  intent  that  the  same 
dkonid  be  devoted  to  such  purpose,  then 
I  empower  and  direct  the  trustees  or 
trustee  for  the  time  being  of  this  my 
will,  when  and  so  soon  as  sucb  Iwd 
shall  have  been  legally  dedicated  to  charit- 
able uses,  provided  they,  he  or  she  shall 
approve  the  scheme  of  the  intended  charity, 
and  the  rules  and  regulations  proposed  for 
the  government  thereof,  to  pay  to  tha  trua* 
tees  of  the  sud  intended  diarity  out  ot 
sneh  part  of  my  per»»ial  estate  as  is  hem* 
inafter  mentioned  the  sum  of  60,000/.,  to 
be  by  them  devoted  to  the  several  pnr* 
poses  of  the  said  charity  in  the  manner  to 
be  determined  in  respect  of  the  funds  of 
the  same,  but  so  nevertheless  that  the  said 
sum,  or  any  part  therof,  shall  not  be  i^>- 
plied  in  or  towards  the  pivchase  of  any 
lands  for  the  purposes  of  the  said  charity. 
And  if  and  in  case  no  such  piece  or  parcel 
of  land  shall  be  found  and  provided  as 
aforesaid,  or  being  such,  the  scheme  of  the 
intended  charity,  or  the  rules  and  regula- 
tions for  the  government  thereof,  shall  not 
in  tiie  opinion  of  the  majority  of  my  said 
trustees  be  in  acccnrdance  with  what  they 
may  consider  my  wishes  upon  the  anlgeet 
to  have  been,  then  I  give  and  beqnasth 
the  smd  sum  of 60,0002.  to  the  tmstees  tat 
the  time  being  of  St.  Geoi^e's  Hospital, 
situate  at  Hyde  Park  Comer,  in  the  county 
of  Middlesex,  to  be  by  them  applied  to 
the  purposes  of  that  institution." 

The  will  then  vested  the  personal  estate 
of  the  testator  in  C.  G.  Scott,  Susan  Kitch- 
in^  and  the  Rev,  Thomas  Philpott  (who 
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ia  a  nbtequflnt  part  of  the  will  were  ap- 
pnated  ezoentora  and  executrix),  and  ^- 
reetsd  them  to  appl  j  S0,000i.  thereof  to  the 
BK  of  the  laid  Suian  Kitcbinf^  and  8,000V. 
te  Ae  nae  of  the  Hon.  Emilj  Price  and 
bff  hmilyt  in  the  manner  directed  by  the 
mO,  tad  after  providing  for  certain  other 
kfpiciea  gare  the  residue  in  two  moieties, 
m  te  the  vdA  C.  O.  Scott  and  the  otiher 
to  the  said  Susan  Kitehing  for  her  sole  and 
sBpmtenae. 

The  teatator  died  on  the  33nd  of  January 
i9t$,  and  left  poaonalty  to  an'  amonnt 
non  than  sufficient  to  answer  the  pur- 
poses mentioned  in  his  wilL 

On  the  6th  of  December  1853  C.  O. 
Scott,  by  an  indenture  duly  executed, 
granted  the  piece  of  land  at  Newland  to 
trustees  aa  a  site  for  the  erection  of  the 
dadioDses,  and  the  other  purpoaea  of  the 
iatoided  diari^.  ^ia  deed  vas  enrolled 
k  pmsnaiiee  of  the  |noviaiona  of  tiie  M<vt- 
■dn  Act. 

A  suit  had  been  instituted  by  the  Rev. 
T.  Pfanpott,  one  of  the  trustees,  against  the 
Fteddent  and  Qovemors  of  St.  George's 
Heapital,  to  have  &e  trusts  of  the  will  caF> 
riid  into  efiiMt,  and  the  Master  of  the  Rolls 
held  the  bequest  Toid  within  die  Statute  of 
MiHtnudn  (1),  and  that  the  pft  over  foiled 
beeaate  the  events  on  which  it  was  to  take 
effect  had  not  arisen.  On  the  5th  of  Decem- 
ber 1855  the  Attorney  General  intervened 
by  filing  an  information,  in  which  it  was 
prayed  that  there  might  be  a  declaration 
of  Uie  Court  that  tlie  bequest  contained  in 
the  will  for  the  erection  of  almshooses,  && 
St  Newland  was  a  valid  bequest. 

The  Master  of  the  Rolls,  on  the  10th  of 
Msreh  1856,  nwde  a  decree  dismissing  the 
iafomiation  of  Uie  Attranay  General,  diere- 
by  in  eBhet  dedariiqf  that  the  bequeat  in 
fafonr  of  the  paiidi  of  Newland  was  a 
*oid  bequest,  and  could  not  be  carried  into 
•fibcL 

The  plnntiff  in  the  suit  of  PhUpott  v. 
St.  Qnrge'g  Hotpitml  appealed  against  tba 
dsme  in  that  suit,  and  the  President  and 
Oovemmrsof  St.  George's  Hospital  appeal- 
ed against  so  much  of  it  as  declared  that 
tiw  beqneat  in  their  fovour  did  not  take 
cftet   Hie  Attorney  Genenl  appealed 

(1)  Nm.  Philpet  v.  St  Oeone's  HoipitaL  26 
Im  J.  lUp.  (ha)  Chans;  U. 


against  the  deeree  made  on  his  informa- 
tion. 

The  Attorney  Geutral  (SW  R,  BetheU ) 
and  Mr.       M.  Oiffard,  for  the  appellant 
Philpott,  contended,  first,  that  the  inden- 
ture of  the  6th  of  December  1853  was  a 
valid  dedication  of  the  land  therein  de- 
scribed to  the  purposes  of  the  charity; 
secondly,  that  the  bequest  in  die  will  of 
the  60,000/.  was  not  void  under  the  statute, 
fUta  purchase  of  land  being  expressly  ex- 
eluded  from  it.   They  teforred  to— 
Dixon  T.  Btatert  3  Tou.  &  C.  677. 
Trjft  V.  th0  CorpcratioH  of  OUmeeater, 
14  Beav.  173  ;  s.  c.  SI  Lav  J,  Rep. 
(n.s.)  Chanc.  81. 
Dunn  V.  BovnuUt  1  Eay  &  J.  596. 
EdwnrdM  V.  Hall,  6  De  Gex,  M.  &  G. 
74 ;  a.  c.  25  Law  J.  Rep.  (ir.s.) 
Chanc.  82. 
The  Attorney  General  v.  Bowlee,  2  Vet. 
547. 

The  Attorney  General  v.  Tyndall,  Ambl. 

614;  s.  0.  2  Eden,  207. 
OibleU  V.  JSfo&SDM,  8  Myl.  &  K.  517t 

S.C.  4L8nr  J.  Bap.  (>.s.)  Chanc.  41. 
The  Attorney  Genoral  t.  Panone,  8 

Ves.  186. 
The  Attorney  Genonl  v.  Daotee,  9  Ibid. 

535. 

PrUehard  v.  Arhown^  3  Russ.  456; 

8. 0.  5  Law  J.  Rep.  Chanc.  175. 
Mather  v.  Seottt  2  Keen,  172 ;  a.  e.  6 

Law  J.  Rep.  (m.b.)  Chanc.  800. 
Henahato  v.  Atkineon,  8  Madd.  806. 
The  Attorney  Gtnmtl  t.  IfUtefmrek, 

3  Ves.  141. 

Mr.  Jt.  Paknernnd  Mr.  R.  Haiohint,  for 
the  Preridoit  and  Governors  of  St.  George's 
Hospital,  contended  that  no  land  had  been 
provided  and  legally  dedicated  as  alms- 
houses, aa  required  by  the  will  of  the 
testator,  the  conveyance  of  the  6th  of  De- 
cember 1853  being  ineffectual  for  that  pur- 
pose ;  and  that  such  land  not  having  been 
so  provided  the  gift  to  the  almshouses  was 
void,  and  the  gift  to  the  hospital  took  effect. 
They  cited— 

Myere  v.  Periyal,  S  De  Gex,  M.  &  6. 
590;  s.o.  22  Law  J.  Rep.  (]r.B.) 
Chanc.  431. 
The  Attorney  General  t.  Bhamtuh  S 
Jac  &  W.  970. 
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Way  T.  Eatt,  2  Drew.  44;  i.e.  28 

Law  J.  Rep.  (n.s.)  Chanc.  209. 
Durour  v.  Mottettx,  1  Ves.  821. 
r«iyrAaii  t.  Famrt  2  Ibid.  18S. 

ilfr.  ZIoyti  and  Mr.  Cainu  appeared  for 
the  residuary  legatees*  to  eontend  that  if 
the  bequest  to  ib»  slmshoiiMs  wu  not 
valid,  tiie  money  was  to  fnrn  part  of  the 
residue. 

July  34.— The  I^ed  Chamcbliar.— 
The  question  here  depends  <m  the  con- 
struction to  be  put  upon  the  9  Geo.  2. 
c.  86,  so  far  as  it  may  affect  the  will  of  the 
late  Earl  Beauchamp.  Before  that  statute 
there  was  no  proTision  against  thedisposi- 
tion,  by  will,  of  lands  for  charitable  pur- 
poses, but  that  statute  prohibits  the  gih,  by 
will,  of  lands  and  of  money  to  be  employed 
in  the  purchase  of  lands.  Then  is  this  gift 
of  this  sum  of  60,000^.  within  the  prohi- 
bition of  the  statute  f  I  think  it  is  not. 
I  think  it  is  not  money  givm  to  be  ^plied 
in  buying  land.  The  Master  of  the  Rolls 
did  not  himself  so  consider  it,  but  he  held 
the  ffft  to  be  Toid  as  haTing  a  direct  ten- 
dency to  bring  lands  into  mortmain.  In 
one  sense  that  is  true,  but  that  is  not  the 
way  in  which  courts  of  justice  ought  to 
de^  with  prohibitory  statutes.  Such  sta- 
tutes prevent  you  from  doing  what  it  was 
formerly  competent  to  you  to  do,  and  what- 
ever  substantially  does  what  is  thus  pro- 
hibited is  Toid,  not  because  it  comes  within 
the  spirit  of  the  statute,  but  because  such 
a  thing  is  absolutely  prohibited.  The  At- 
torney General  v.  Davies  u  a  good  illustra- 
tion of  the  distinction.  There  the  money 
was  given  to  the  Orphan  School  on  con- 
dition that  the  school  would  convey  certain 
landS(  which  was,  in  substance,  a  purchase 
of  those  lands,  and,  therefore,  the  gift  was 
void.  So  here,  if  it  had  been  found  that 
the  testator  had  said,  "  I  will  give  you  land 
by  my  will,  but  with  the  understanding 
that  when  I  give  yon  money  to  endow  what 
you  shall  build  you  shall  give  the  land  for 
the  purposes  of  the  charity,"  it  would  have 
been  void.  But  that  is  not  a  point  raised 
here,  and  therefore  I  assume  tiie  gift  of 
the  60,000^.  to  be  an  independent  gift  for 
the  maintenance  of  certain  almshouses,  if 
within  a  year  aflter  the  death  of  the  testator 
somebody  should  givo  land  to  build  such 


almshouses.  Now,  that  is  not  struck  at 
by  the  express  wo^  of  the  statute.  Has 
there  been  any  course  of  decisions  declaring 
that  transactions  such  as  this  are  avoided 
by  the  statute  ?  fbr  if  so  we  must  not  in- 
quire minutely  into  their  origin,  but  take 
them  as  settled  authority.  On  looking  at 
all  the  cases,  I  do  not  find  any  such  course 
of  demsions ;  on  the  contrary,  I  think  the 
eases  ran  in  the  opposite  dhcection.  I  do 
not,  however,  rest  my  judgment  here  nprai 
any  previous  decisions,  but  upon  my  own 
constmclion  of  the  statute,  and  the  ab- 
sence of  any  authority  interfering  with  the 
literal  meaning  of  the  enactment.  The 
first  case  decided  on  the  statute  was  that 
of  The  Attorney  General  v.  Bowlee,  which 
was  a  bequest  of  5001.  to  be  laid  out 
in  building  a  small  school  and  house  for 
the  master,  the  purchase  of  the  ground 
and  expenses  of  the  building  not  to  exceed 
SOOi. ;  and  Lord  Hardwicke  held,  that  that 
sum  mi{^t  be  lawfully  laid,  out  in  build-* 
ing  upon  ground  belonging,  or  which 
m^ht  belong,  to  the  parish.  I  entertain 
no  doubt  that  that  decision  has  been  V617 
properly  questioned.  It  was  pointedly 
assailed  by  Lord  Northingtoni  just  ten 
years  afterwards,  in  The  AUorney  Oensrai 
V.  TyndalU  It  is  true  that  Lord  North- 
ington,  owing  a  grudge  to  Lord  Hard- 
widce,  liked  to  tiirow  out  observations 
against  his  judgments,  and  the  mode  in 
which  he  expressed  himself  may  perhaps 
be  attributable  to  that  cause,  but  I  quite 
agree  with  Lord  Northington  that  Lord 
Hardwicke's  decision  is  not  to  be  reran- 
ciled  with  the  statute.  But  Lord  N«tii- 
ington  himself,  in  that  very  ease,  treated 
the  laying  out  of  money  so  as  to  improve 
the  realty  as  contrary  to  the  statute,  a 
doctrine  which  has  been  entirely  overruled 
in  subsequent  times.  Many  deoinons 
followed  those  cases,  and  in  1792  Lord 
Thurlow  decided  the  case  of  The  Attorney 
General  v.  Nash  (2),  where  money  was  left 
to  trustees  to  build  a  school-house,  and 
the  will  went  on  to  empower  them  to  pur- 
chase land  for  the  purpose.  His  Lordship 
properly  decided  against  the  validity  of 
that  bequest,  observing,  however,  I  can- 
not concdve  that  it  would  dis^point  the 
testatrix's  intentirai  if  the  whole  land  came 

.  (2)  3  Bra.  aCfiSS. 
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^Ntt^,'*  bnt  she  had  not  made  any  pro* 
ridon  opon  that  footing.     Still  the  ob- 
KTvation  thewed  Lord  Thurlow's  opinion 
thit  if  the  money  was  to  be  invested  on  land 
wfaiefa  had  been  acquired,  bat  acquired  aU~ 
9nde,  not  in  the  purchase  of  the  land  itself, 
the  bequest  would  be  good.  I  do  not  think 
that  the  construction  often  put  upon  Lord 
Almtley's  decision  in  The  Attorney  Gene- 
nl  T.  Whitehureh  is  justified  by  his  ex- 
pressions.   He  did  not  mean  to  intimate 
that  a  bequest  to  build  upon  land  that 
should  hereafter  be  given  would  be  bad. 
There  the  gift  was  of  four  houses  and  a 
sum  of  money  to  be  employed  fbr  tfaeir 
iomates.   The  first  part  of  the  gift — that 
of  the  four  houses — was  bad,  and  the  se- 
cond part  therefore  fell  with  it.    The  two 
coald  not  be  separated  from  each  other ; 
the  Court  could  not  repudiate  so  much  of 
the  bequest  as  related  to  the  purchase  of 
kad,  and  retain  the  other,  which  directed 
the  building.    In  modern  times  this  seems 
to  have  been  universally  taken  for  granted. 
Tkt  AUamey  General  v.  Parsons  confined 
the  word  "  erect,"  in  gifts  to  '*  erect  alms- 
hooses,"  to  its  simple  and  natural  meaning, 
dcnyii^  Lord  Hardwicke's  eonstrnetion, 
vhidi  was,  that  "erect"  might  mean  *'  es- 
tablish, constitute,"  md  laid  down  the  rule 
that  where  such  words  are  used,  and  there 
is  nothing  to  shew  on  what  land  they  are 
to  be  erected,  the  gift  must  mean  that  land 
ii  to  be  purchased  for  the  purpose,  and 
consequently  that  such  a  gift  is  bad  :  if  the 
land  could  be  otherwise  acquired  or  was 
alieady  in  mortmain,  it  would  be  good. 
Tbeo  came  the  case  of  The  ^ttorney  Gene- 
ral V.  Davies,  where  the  Master  of  the 
Rolls  first  and  Lord  Eldon  afterwards  ex- 
pressed a  clear  opinion  that  a  gift  of  money 
tobeemployedinbuildinguponland,if  such 
lasd  should  be  afterwards  given,  would  be 
good ;  that  if  the  land  could  be  begged  or 
otherwise  acquired  by  the  person  intrusted 
vith  the  money  wiUiont  his  Uying  out 
noaey  in  the  purchase  of  it,  it  would  be 
a  perfectly  good  bequest.    Then  came  the 
tneotHeushaw,  Alkinson.  There  money 
vss  left  to  erect  a  bluc-coat  school  at  Old- 
bun  ind  establish  a  blind  asylum  in  Man- 
chester, but  the  testator  expressly  directed 
that  the  money  should  "  not  be  applied  in 
the  purchase  of  land  or  the  erection  of 
fcoildiogs,'*  and  on  that  ground  Sir  J. 
Siv  SiaiM^  XXTU.— CHA5a 


Leach  held  the  bequest  to  be  good.  A  part 
of  the  bequest  there  was,  that  if  the  land 
should  not  be  given  by  other  persons,  the 
money  was  to  be  applied  for  men  who  were 
already  in  almshouses ;  and  it  was  argued 
that  as  there  was  no  limitation  of  time 
fixed,  the  gift  was  void.  But  Sir  J.  Leach 
thought  that  the  cases  of  Dotoning  College 
(3)  and  The  Attorney  General  v.  the  Bishop 
of  Chester  (4)  afforded  an  answer  to  that 
argument.  However,  itis  not  necessary  here 
to  consider  that  point.  The  Master  of  the 
Rolls  here  referred  to  the  cases  of  Prit- 
ehard  v.  Arbouin,  Giblett  t.  Hobsm  and 
Mather  v.  Seotl.  In  the  first  two  of  these 
the  direcUon  was  to  erect  buildings,  with- 
out more  being  said,  and  that  has  always 
been  construed  as  a  direction  to  acquire 
the  land  on  which  the  buildings  are  to  be 
erected,  and  therefore  void ;  and  in  the 
last,  though  there  was  a  suggestion  of 
another  mode  of  acquiring  the  land,  there 
was  nothing  to  exclude  the  trustees  from 
purchasing  the  land.  The  bequest  was, 
therefore,  void.  I  have  gone  through  all 
these  cases  in  order  to  shew  that  they  do 
not  point  to  any  conelusion  contrary  to 
that  which  seemi  to  me  to  be  the  true  con- 
struction of  Uie  statute.  I  think  that  there 
has  been  a  miscarriage  in  the  Court  below, 
and  I  therefbre  move  that  the  decree  be 
reversed. 

Lord  Brougham  entirely  concurred. 
The  act  forbade  a  purchase  of  land  but 
not  a  bequest  of  money,  though  that  might 
ultimately  tend  in  its  effects  to  the  pur- 
chase of  land.  If  the  cases  were  opposed 
to  this  con6ned  construction  no  doubt 
they  ought  to  be  followed,  unless  they 
were  wrong  in  principle,  but  they  were 
not  opposed  to  this  construction.  There 
was  no  reason  to  depart  from  the  decision 
in  GibUtt  V.  Hobsou,  but  that  did  not  war- 
rant the  inference  which  the  Master  of 
the  Rolls  drew  from  it.  That  case  shewed 
-that  s  bequest  of  money  to  he  laid  out 
in  building  houses,  if  nothing  farther  was 
found  in  the  gift,  would  be  bad,  as 
bouses  could  not  be  built  except  upon 
land ,  but  that  did  not  affect  the  case 
of  houses  to  be  built  on  land  which 
wa»  already  in  mortmain,  although  cer- 

(S)  AmbLNO. 

(4)  1  Bro.  C.C.  4M. 
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tainly  Lord  Northington  had  seemed  to 
intimate  that  such  a  gift  would  be  bad. 
That  intimation,  however,  went  too  far. 
Then  Oiblett  v.  Hobson  alao  shewed  that 
if  it  appeared  from  other  circumstancei— 
from  the  will  itself,  or  even  from  ipattor 
dehort  the  will — that  the  money  waa  to  be 
laid  out  simply  in  building  upon  land  then 
in  mortmain,  or  at  least  upon  land  to  be 
acquired  otherwise  than  by  the  aid  of  the 
money  so  given,  the  gift  was  good.  There 
was  no  doubt  about  either  of  these  pro- 
positions of  law,  but  neither  of  them  sup- 
ported the  decision  of  the  Master  of  the 
Rolls  in  this  case.  Nor  did  The  Attorney 
General  v.  Parsotu  have  that  effect.  A 
doubt  had  been  raised  upon  The  Aitorneg 
General  t.  Daviet,  as  if  Lord  Eldon  had 
there  confined  himself  to  the  building  upon 
land  already  in  mortmain  ;  but  that  doubt 
wai  entirely  without  foundation,  as  the 
previous  ease  of  The  Attorney  General  v. 
Parsons  clearly  shewed.  On  the  whole^  it 
appeared  quite  plain  that  the  present  case 
did  not  come  within  the  provisions  of  the 
Mortmain  Act,  and  the  decision  of  the 
Court  below  must  be  reversed. 

LoBD  Wensletdale  was  of  the  same 
opinion.  Whatever  might  be  the  amount 
of  suspicion  as  to  any  supposed  trust  on 
the  part  of  Col.  Grantham  Scott  to  devote 
to  the  purposes  of  the  almshouses  the  land 
devised  to  him,  there  was  nothing  on  the 
face  of  the  will  to  justify  that  suspicion, 
and  the  Court  could  only  act  on  what  ap- 
peared on  the  face  of  the  will.  A  secret 
trust  of  that  kind  would,  he  thought,  if 
ita  existence  could  be  prored,  ma£e  the 
bequest  void.  But  as  matters  stood  here, 
that  point  must  be  dismissed  from  con- 
sideration. The  words  of  the  statute  must 
receive  their  natural  and  ordinary  mean- 
ing, and  that  meaning  did  not  affect  the 
present  gift.  The  prohibition  did  not  apply 
to  money  to  be  laid  out  in  building  upon 
land,  but  to  money  to  be  laid  out  in  the 
purchase  of  land.  No  money  was  given 
here  for  the  latter  purpose.  Though  in 
several  of  the  cases  there  were  dicta  which 
appeared  to  give  a  meaning  to  the  words 
of  the  statute  different  from  what  they 
ordinarily  bore,  yet  when  those  eases  came 
to  be  carefully  looked  into,  they  did  not 
lay  down  any  doctrine  at  all  inconsistent 
with  the  ordinary  meaning  of  the  words  to 


be  found  in  the  statute.  If  a  testator  gave 
money  to  be  laid  out  in  building  for  chari- 
table purposes,  but  at  the  same  time  de- 
clared that  no  part  of  it  was  to  be  expended 
in  the  purchase  of  land,  or  if  he  pointed  to 
land  already  in  mortmain  as  that  on  which 
the  building  was  to  take  place,  the  gift 
would  he  perfectly  valid.  The  case  of 
Pritehard  v.  Arbouin,  or  that  of  G&tlett  t. 
Hobson,  did  not  in  the  least  degree  impugn 
this  doctrine.  The  ordinary  meaning  of 
the  words  used  in  the  statute  must  be  ap- 
plied to  them  here,  and  if  so,  it  was  clear 
that  this  was  not  a  case  in  which  money 
was  given  "  to  be  laid  out  or  disposed  of 
in  the  purchase  of  any  lands,"  and  conse- 
quenUy  the  gift  here  did  not  fall  within 
the  prohibition  of  the  statute,  bnt  was  a 
valid  gift. 

The  Attorney  General  suggested,  and 
the  House  adopted  the  suggestion,  that 
the  order  made  should  direct  the  decrees 
of  the  Court  below  in  the  two  causes  to  be 
reversed,  except  as  to  costs;  that  the 
of  the  60,0002.  (taking  the  words  of  the 
will)  should  be  declared  a  valid  gift;  and 
that  as  there  was  nothing  here  to  construe, 
but  the  error  was  made  by  the  Court  below 
with  regard  to  the  validity  of  the  bequest, 
the  costs  of  all  parties  should  come  out  of 
the  fund  which  was  the  subject  in  dispute. 

Ordered  aeeordinyly. 


Wood.  V.C.  > 

T  1     f,    o    nA   C      CARTER  O.  CARTER. 

July  7,  8,  24.i 

Vendor  and  Purchaser — Purchase  /or 
Valuable  Consideration  aithout  Notice^— 
Legal  Estate  obtained  from  a  Trustee-^ 
Mistake —  Forfeiture  —  Estoppel  —  Mort- 
gaye^Priority — Delivery  of  Title-Deedt 
to  Mortgagor* 

A  testator  gave  all  his  real  estates  to  three 
trustees,  of  whom  his  brother  J.  C,  teas  one, 
upon  trust,  amongst  other  things,  to  pay  to 
each  of  his  brothers  the  annual  value  of  100/. 
during  his  life,  or  until  he  should  take  the 
benefit  of  any  act  for  the  reUef  of  tneolvent 
debtors,  or  beeome  bankrupt,  or  do  any  act 
which,  but  for  that  condition,  wotUd  have 
the  effect  of  giving  the  benefit  of  his  an~ 
Huity  to  any  other  person,  and  in  the  event 
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ofalher  of  gueh  latt-mentioned  events  hap- 
pening, then  his  annuity  should  from  thenee- 
farth  cease;  and  upon  trust,  after  paying 
certain  other  annuities,  for  the  benefit  of  the 
testator's  sislerSf  to  pay  the  ahole  of  the 
nrp/M  rent*  and  pro/is  to  J.  C.  for  his 
l^e,  with  renuUndera  in  trust  far  the  children 
tfj.  and  in  defmuU  of  sueh  issue,  upon 
trust  to  pay  the  same  unto  and  equally  be^ 
Imen  tueh  of  the  testator't  brothers  and 
tilters  as  might  be  then  living,  and  the 
survivors  and  survivor  of  them  durii^  their 
respective  lives,  but  subject  to  the  tame 
restrictions  respecting  bankruptcy  and  in- 
stheney  and  against  alienation  a*  there* 
kAefore  contained  with  reference  to  the 
annuities.  This  vill  not  having  been  dis- 
eesered  for  several  years  after  the  death  of 
Ae  testator,  another  will  was  acted  on  in 
Uie  wean  time,  whereby  the  testator  had  given 
aB  his  real  eatatet  equally  amongst  his 
brethers  and  sisters;  and  acting  on  the 
helirf  that  this  tea*  the  kut  will,  J,  C.  joined 
seme  of  his  brothers  in  nmrtgaging  all  their 
iakreet  in  the  testator's  estate : — Held,  first, 
that  the  whole  interest  given  by  the  last  wiU 
petted  by  the  mortgage ;  and  secondly,  that 
the  annuities  given  by  the  will  to  sueh  as 
juned  in  the  mortgage,  ceased  upon  the  exe* 
euOon  of  the  mortgage. 

The  doctrine  of  estoppel  by  deed  only 
applies  between  the  parties  to  the  deed  atid 
to  matters  arising  out  of  the  deed.  In  col' 
letenl  matters,  the  deed  would  ha  euideneo, 
hUna  estoppel. 

A  purehater  for  valuable  eonsiderationf 
wbieut  notice,  goUii^  in  the  legal  estate 
fnm  a  trvtioe,  takes  it  nbjeet  to  all  those 
tntts  upon  which  the  trustee  AeM  it,  and 
eppearing  upon  the  face  of  the  instrument 
vnder  which  the  trustee  <aA'««.— -Faiusett  0. 
Carpenter  (1)  observed  upon. 

J.  C,  being  a  trustee  of  real  estate  under 
a  viU,  and  being  also  beneficially  interested 
in  the  same  estate  under  the  same  will, 
wertgaged  his  interest  and  delivered  the 
HUc'deeis  to  the  mortgagee.  The  mortgagee 
afterwards  handed  back  the  title-deeds  to 
J.  C,  who  executed  other  mortgages,  deliver- 
ing the  deeds  to  the  subsequent  mortgagees : 
—  Held,  that  the  first  mortgagee  had  net 
lost  hiepriarUy,  the  deeds  having  been  pro- 
delivered  up  lo  J.  C.  a*  a  trustee. 

CI)  2  Dow  &  CI.  HI. 


Edwin  Carter,  hy  his  will,  dated  the 
25th  of  April  1846,  after  directing  the 
payment  of  his  debts  and  funeral  and  tes- 
tamentary expenses,  gave  to  Warren  Hurd- 
raan  Jane  and  Odiarne  Coatea  Lane»  and 
his  brother  John  Carter  the  younger,  all 
bis  freehold,  copyhold  and  leasehold  met- 
suages,  lands  and  hereditaments,  whereso- 
ever situate  or  being,  to  hold  to  them, 
their  heirs,  executors,  administrators  and 
assigns  for  ever,  upon  trust  to  pay  to  his 
mother  Hannah  Carter  the  clear  annual 
sum  of  400/.  during  her  life,  and  also  to 
pay  to  each  of  his  brotheis  Edward  Thomas 
Bridgen  Carter,  George  Carter  and  Charles 
Carter,  the  clear  annual  value  of  100/. 
daring  his  natural  life,  or  until  he  should 
take  the  benefit  of  any  act  for  the  relief  of 
insolvent  debtors,  or  become  bankrupt,  or 
do  any  act  which,  but  for  that  condition, 
would  have  the  effect  of  pving  the  benefit 
of  his  annuity  to  any  other  person)  and  in 
the  event  of  either  of  such  last*mentioned 
events  happening,  then  his  annuity  should 
from  thenceforth  cease  and  be  no  longer 
payable ;  and  after  payment  of  an  annuity 
of  1 00/.  to  the  separate  use  of  each  of  his 
three  sisters,  without  power  of  anticipation, 
upon  trust  to  pay  the  whole  of  the  surplus 
rents  and  profits  unto  his  brother  John 
Carter  the  younger,  and  his  assigns,  or 
otherwise  to  permit  him  and  them  to  re- 
ceive and  take  the  same  for  his  and  their 
own  absolute  use  and  benefit  during  his 
natural  life;  with  remainder,  subject  to  the 
payment  of  the  s«d  several  annuities,  or 
sueh  and  so  many  of  them  as  might  be 
then  subsisting,  in  trust  fw  all  sueh  of  the 
children  or  child  of  his  said  brother  John 
Carter  the  younger  as  should  live  to  attain 
the  age  of  twenty -one 'years,  if  more  than 
one,  in  equal  shares,  and  their,  his  or  her 
executors,  administrators  and  assigns  for 
ever  as  tenants  in  common,  and  in  default 
of  such  issue  upon  trust  to  pay  the  same 
rents  and  profits  (subject  to  the  annuities) 
unto  and  equally  between  such  of  his 
said  brothers  and  sisters,  Edward  Thomas 
Bridgen  Carter,  Eliza  Lasbury,  Frances 
Carter,  Oeorge  Carter,  Charles  Carter  and 
Louisa  Garter,  as  might  then  be  living,  and 
unto  the  survivor  and  survivors  of  them 
during  their,  his  or  her  respective  natural 
Uvea,  but  as  to  his  sud  brothers,  subject  to 
the  same  restrietions  respecting  bankruptcy 
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and  insolvency  and  against  alienation  as 
he  had  thereinbefore  made  and  provided 
with  reference  to  the  aforesaid  annuities 
bequeathed  to  them  respectively,  and  as 
to  his  sisters,  to  their  like  separate  and 
inalienable  use  as  he  had  provided  for 
with  regard  to  their  annuities ;  and  after 
the  decease  of  the  last  survivor  of  them* 
his  said  brothers  and  sisters,  upon  ^nst  to 
sell  the  premises,  and  distribute  the  entire 
produce  unto  and  equally  between  all  such 
of  the  children  of  his  said  brothers  and 
sisters,  E.  T.  B.  Garter,  E.  Lasbury,  F. 
Carter,  G.  Carter,  C.  Carter  and  L.  Car- 
ter, as  should  attain  the  age  of  twenty-one 
years,  equally  between  them  share  and 
share  alike,  and  to  be  paid  to  them  re- 
spectively per  capita.  And  he  gave  all 
his  residuary  personal  estate  to  John  Car- 
ter the  younger. 

The  testator  died  on  the  Slst  of  January 
1847. 

This  will  was  not  discovered  for  some 
years  after  the  death  of  the  testator. 

In  the  mean  time,  an  earlier  will,  dated 
the  12th  of  January  1846,— by  which  the 
testator  gave  and  bequeathed  all  his  free- 
hold, copyhold,  leasehold,  and  residuary 
personal  estate  unto  his  brothers  and 
sisters,  the  survivors  or  survivor  of  them, 
the  proceeds  of  the  rentals,  &c.  to  be 
equally  divided  among  them,  share  and 
sture  alike, — was  proved  and  acted  upon. 

There  were  eight  brothers  and  sisters  of 
the  testator  living  at  his  death,  John 
Carter  the  younger  being  one. 

At  the  death  of  the  testator  there  was  a 
mortgage  for  3,000/.  upon  a  part  of  his 
freehold  estates,  vested  in  Henry  Hi^^ns. 

By  indenture,  dated  the  1st  of  June 
1850,  John  Carter  the  younger  mortgaged 
his  life  interest  in  the  freehold,  copyhold 
and  leasehold  estates  to  John  Carter  the 
elder,  for  3,1102.  This  mortgage  was 
afterwards  transferred  to  J.  S.  F.  B.  Bro- 
mage,  J.  P.  Snead,  and  J.  B.  Snead. 

On  the  28th  of  June  1852  John  Carter 
the  younger  joined  one  of  his  brothers  in 
mortgaging  the  life  interest  in  two  undi- 
vided eighth  parts  of  a  portion  of  the 
freeholds  to  W.  P.  Chilicott  and  Alfred 
Chillcott,  for  1,200/. 

The  next  mortgage  was  by  indenture, 
dated  the  lOth  of  September  1852,  by 
which,  after  reciting  the  will  of  January 


1846,  and  that  the  testator  had  died  with- 
out having  revoked  or  altered  the  same, 
John  Carter  the  younger  and  three  of 
his  brothers  conveyed  their  life  interest 
in  four  undivided  eighth  parts  of  such  part 
of  the  estate  as  is  therein  comprised,  to 
James  Prosser,  by  way  of  mortgage  for 
S,0002.,  and  in  Md  of  this  mortgage  a  con- 
ditional aurrender  was  made  of  fonr-eighthi 
of  tuch  of  the  copyhold  eatates  described 
in  the  deed  as  were  aitnate  in  the  manor 
of  Lisweny  and  Libneth;  and  Prosser  was 
admitted. 

In  September  1854  John  Carter  the 
younger  created  an  equitable  mortgage  on 
his  life  interest  in  two  undivided  eighth 
parts  of  such  otlier  parts  of  the  leasehold 
estate  as  are  therein  mentioned,  to  Messrs. 
Chillcott,  for  &&0t. 

On  the  4th  of  January  1853  he  mort- 
gaged his  life  interest  in  such  part  of  the 
estate  as  consisted  of  the  leasehold  tithe 
rent-charge  of  the  chapelry  of  St.  Iaw- 
renee,  with  eight  acres  of  land  and  wood 
lying  bende  ^e  chapel,  to  William  Tiky, 
for  250/. 

On  the  16th  of  October  1854  he  con- 
veyed, assigned  and  covenanted  to  sur- 
render his  life  estate  in  the  whole  of  the 
freehold,  copyhold  and  leasehold  estates  to 
P.  F.  Aiken  and  W.  G.  Coles,  by  way  of 
mortgage,  for  4,000i. 

Having  afterwards  obtained  a  renewal 
lease  of  the  tithe  rent>charge,  he  assigned 
it  to  Tiley,  to  secure  his  mortgage  debt  of 
250/. 

The  chief  clerk  found  that  all  thcH 
indentures  were  necuted  at  the  time  that 
John  Carter  the  younger  supposed  the 
will  of  the  12th  of  January  1846  to  be 
valid,  and  all  the  indentures  were  so  ex- 
pressed as  to  pass  the  life  interest,  to 
which  he  was,  in  fact,  at  the  time  entitled 
under  the  last  will. 

The  surrender  to  James  Prosser  was 
made  by  John  Carter  the  younger  and  three 
of  his  brothers,  all  and  each  of  whom  pur- 
ported by  attorney  to  surrender  four-eighths, 
and  all  other  shares  of  them  and  each  of 
them,  and  to  which  they  had  been  admitted 
on  the  I4th  of  August  1852;  but  the 
attorney  by  whom  the  surrender  was  made 
was  only  authorized  by  each  of  the  four 
parties  to  surrender  liis  one-eighth,  and  by 
the  admission  on  the  14th  of  August  1852| 
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the  four  brothers,  with  their  other  brother 
Moi  three  nsters,  were  admitted  as  devisees 
Older  the  first  will  to  the  estate  in  the 
BHnor  of  Liswerry  and  Libneth,  as  tenants 
in  enninoD.  Ann  Prosser,  the  adminis- 
tntrix  of  James  Prosser,  claimed  under 
the  mnender  and  admission  of  James 
Prosserto  be  legally  entitled  tofour-eightha 
of  the  estate,  and  this  qxiesti<Hi  was,  at  her 
request,  reserved  for  Uie  decision  of  the 
Court. 

Edward  Thomas  Bridgen  Carter,  at  the 
time  be  supposed  he  was  entitled  to  one- 
eighth  of  the  estates  under  the  first  will, 
executed  a  deed,  by  which  he  purported 
to  convey  and  assign  and  covenanted  to 
nrrender  all  his  parts  or  shares,  present 
and  expectant  or  future,  vested  or  contin- 
gent, of  and  in  all  the  estates  of,  in  or  to 
which  the  testator  was  seised  or  entitled, 
ud  which  passed  or  were  devised  or  be- 
queathed by  the  said  will,  and  all  his  estate 
iatoest,  term  and  terms  for  years,  and  for 
hfo  or  lives,  benefit,  claim  and  demand 
whatsoever,  both  at  law  and  in  equity,  of, 
IB,  to  or  out  of  the  same  hereditaments, 
to  Charles  Carter,  by  way  of  mortgage, 

Geo^e  Carter,  who  joined  in  the  deed 
ofthelOthof  September  1852,  executed 
lUo  a  deed  of  the  30th  of  April  1853, 
whereby  he  conveyed,  assigned  and  cove- 
Bsnted  to  surrender  all  his  parts  or  shares, 
bo^  present  and  expectant,  or  future. 
Tested  and  contingent,  of  and  in  all  the 
otites,  messuages,  farms,  lands,  rents  and 
hetedfitaroents  whatsoever,  of  or  to  which 
the  testator  was  entitled  at  his  death,  and 
which  passed  under  the  will  of  1846,  and 
>U  the  estate,  right,  title,  interest,  use, 
tnut,  inheritance,  term  and  terms  of  years, 
■ad  ba  life  and  lives,  property,  possession, 
daim  and  demand  whatsoever,  both  at  law 
aod  in  equity,  to  Charlea  Carter,  by  way 
of  mortgage. 

Charles  Carter,  by  deed  of  the  1st  of 
Jute  1850  conveyed,  assigned  and  cove- 
nanted to  surrender  his  one-eighth  in  the 
estates,  and  all  his  estate,  interest,  claim 
and  demand  in  the  whole  of  the  testator's 
e>t^  to  John  Carter  the  eider,  by  way  of 
■ortgage. 

Another  quesdon  reserved  for  the  consi- 
dwaUon  of  the  Court  was,  whether,  but 
^  the  condition  in  the  last  will  of  the 
tenator,  these  deeds  would  have  had  the 


effect  of  giving  the  benefit  of  the  annuities 
and  reversionary  life  interests  under  the 
last  will  of  the  parties  executing  them  to 
another  person. 

Charles  Carter  became  bankrupt  in  Feb- 
ruary 1856. 

The  priority  of  the  incumbrances  on  the 
life  interest  of  John  Carter  the  younger 
was  stated  by  the  chief  clerk  to  be  as  fol- 
lows :— The  mortgage  of  the  let  of  June 
1850  was  the  first  incumbrance  upon  all  the 
estates,  except  the  one-eighth  of  part  of  the 
copyhold  estate  surrendered  to  Prosser, 
and  except  the  leasehold  tithe  rent-charge 
and  land  comprised  in  Titey's  mortgage, 
and  was  the  second  incumbrance  on  those 
excepted  copyhold  and  leasehold  estates. 
Tiley's  mortgage  of  the  2l8t  of  Novem- 
ber 1854  was  the  first  incumbrance  upon 
the  leasehold  tithe  rent-charge  and  land 
therein  comprised.  The  mortgage  to 
W.  P.  ChiUcoU  and  A.  ChiUcott  of 
the  S8th  of  June  1852,  was  the  second 
incombrance  on  two-eighths  of  the  free- 
hold estate  therein  comprised.  Froaser's 
mortgage  of  the  10th  of  September  1852 
was  the  first  incumbrance  on  one-eighth 
of  the  copyholds,  and  the  second  on 
the  three  other  eighths  surrendered  to 
him,  and  also  on  the  four-eighths  of  the 
other  copyhold  estates,  and  of  the  freehold 
and  leasehold  estates  therein  comprised. 
The  equitable  mortgage  to  the  ChiUcotts  of 
the  1st  of  September  1854  was  the  second 
incumbrance  on  two-eighths  of  such  part  of 
the  leasehold  estate  as  was  therein  com- 
prised, and  the  mortgage  to  Aiken  and  Coles 
of  the  10th  of  October  1854,  was  the  last 
incumbrance  on  the  whole  of  the  estates. 
The  CbillcotU,  Prosser,  Aiken  and  Coles, 
however,  respectively  claimed  priority  in 
respect  of  their  respective  mortgages  over 
the  mortgage  of  the  1st  of  June  1850  to 
John  Carter  the  elder,  on  the  ground  that 
John  Carter  the  elder,  after  the  mortgage 
to  him,  gave  the  title-deeds  back  to  John 
Carter  the  younger,  and  such  of  those 
deeds  as  related  to  the  estates  in  their 
respective  mortgages  were  delivered  to  the 
ChUlcotts  and  Prosaer,  who  had  no  noUce 
of  the  prior  mortgage  to  John  Carter  the 
elder. 

Ann  Prosser  contended  that,  by  virtue 
of  tixa  surrender  and  admission  of  James 
Prosser  to  four-eighths  of  the  copyholds. 
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lie  became  seised  of  the  legal  eatate  therein, 
and  being  a  purchaser  for  valuable  con- 
sideration, without  notice  that  the  will  had 
been  revoked,  claimed  to  be  entitled  thereto, 
as  against  all  persona  claiming  under  the 
will,  until  redeemed. 

The  suit  was  tostituted  by  the  infant 
children  of  John  Carter  the  yonnger,  for 
administration  of  the  testator's  estate. 

With  regard  to  the  delivery  up  of  the 
title-deeds  by  John  Carter  the  elder  to  John 
Carter  tha  younger,  the  following  affidavit 
was  made  by  Messrs.  Aiken  and  Coles 
'*  We  believe  that  a  deed  of  mortgage, 
hearing  date  the  Ist  of  June  1850,  was 
made  between  or  by  such  parties  as  in  the 
affidavit  of  John  Carter  the  younger  and 
others  filed  in  this  cause  on  the  29th  of 
February  1856,  in  that  behalf  mentioned, 
so  far  as  the  same  is  therein  set  forth ;  but 
we  say  that  we  had  no  notice  of  any  such 
indenture  of  mortgage  at  the  time  of  the 
date  of  the  mortgage  to  us  hereinafter 
mentioned,  and  we  believe  that  the  title- 
deeds  of  the  properties  comprised  in  the 
mortgages  to  Messrs.  Chilleotts  and  Pros- 
sera  mentioned  in  the  affidavit,  were,  on 
the  occasion  of  those  mortgt^es  being 
made,  handed  over  by  the  defendant  John 
Carter  the  younger  to  the  solicitor  of  Chill- 
cott  and  Prosser  respectively ;  and  we 
say  that  we  have  been  informed  and  believe 
that  such  title-deeds  were  at  that  time  in 
the  possession  of  the  defendant  John  Car- 
ter the  elder,  and  that  the  defendant  John 
Carter  the  elder  gave  such  title-deeds  to 
the  defendant  John  Carter  the  younger,  to 
effect  the  mortgages  to  the  said  Messrs. 
Chillcott  and  Prosser  respectively,  and  that 
we  were,  at  the  time  of  the  execution  of 
the  mortgage  to  us  hereinafter  mentioned, 
informed  by  the  solicitor  to  Messrs.  Chill- 
cott and  Prosser  that  the  titie-deeds  of  the 
said  properties  so  mortgaged  as  aforesaid 
to  Messrs.  Chillcott  and  Prosser  respec- 
tively, were  in  their  possession  respectively, 
and  that  he  had  been  informed  by  John 
Carter  the  younger  that  the  said  properties 
were  not  subject  to  any  other  incumbrances 
than  those  to  the  said  Messrs.  Chillcott  and 
Prosser  respectively.  We  say  that  we  are 
informed  and  believe  that  the  defendants, 
John  Carter  the  elder  and  John  Carter  the 
younger,  immediately  after  the  decease  of 
thes^£dwinCarter  were  informed,  and  we 


believe  by  the  late  Francis  Short,  a  solicitor 
in  Bristol,  that  the  said  Edwin  Carter  had 
made  a  will  later  than,  and  revoking  the 
will  of  the  12th  of  January  1846,  and  that 
in  the  year  1 848  the  defendant  John  Car- 
ter the  yonnger  was  furnished  by  the  said 
Francis  Short  with  a  copy  of  tiie  said 
will." 

The  following  explanation  of  the  trans- 
action was  given  by  John  Carter  the  elder, 
upon  cross-examination  When  my  son 
Seward  Thomas  Bridgen  Carter  signed 
a  mortgage  to  me  for  500/.,  I  did  not 
ask  for  the  title-deeds  of  the  property  so 
mortgaged:  Mr,  Short"  (that is,  the  solici- 
tor for  both  parties)  "  had  them.  In  June 
1850  my  sons  John  Carter  the  younger 
and  Charles  Carter  made  a  mortgage  to 
me,  and  the  deeds  relating  to  the  pro- 
perty so  mortgaged  by  them  were  not  asked 
for  by  me ;  they  were  then  in  the  hands  of 
Mr.  Short,  as  my  attorney,  and  be  made 
the  mortgage.  They  were  delivered  to  Mr, 
Short  by  my  son  John.  Mr.  Short  gave 
the  deeds  back  to  my  son  John,  saying  it 
was  proper  that  he  should  have  them,  as 
trustee  under  the  will." 

The  several  qaestions  now  came  on  to 
be  argued  in  court. 

Mr,  Willcock  and  Mr.  Amphlett  appear- 
ed for  the  plaintiffs. 

Mr.  Cairns  and  Mr.  C,  M,  Roupell, 
for  John  Carter  the  elder,  £.  T.  B.  Carter 
and  the  assignees  of  Geotge  Carter.— 'The 
mortgage  to  John  Carter  the  elder  is  en- 
titled to  priority.  The  delivery  up  of  the 
deeds  by  him  is  explained,  and  is  not  suffi- 
cient to  postpone  him. — 

Colger  v.  Finch,  26  Law  J.  Rep.  (m.s.) 

Chanc.  65. 
HewiU  V.  Lootemorey  0  Hare,  449; 
s.  c.  31  Law  J.  Rep.  (n.s.)  Chanc. 
69. 

Allen  v.  Kmght,  5  Ibid.  272  ;  s.  c.  15 
Law  J.  Rep.  (m.b.)  Chanc.  430  ;  16 

Ibid.  370. 

To  disentitle  him  to  priority,  there  must 
be  mala  fides,  which  is  not  shewn  here. 
Besides,  the  mortgagee  in  this  case  had 
no  right  to  hold  the  title-deeds,  and 
they  were  rightly  delivered  up  to  the 
trustee  under  the  will.  As  to  E.  T.  fi. 
Carter  and  George  Carter  there  was  no 
forfeiture  of  their  annuities,  the  deeda 
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bang  only  intended  to  pau  their  intereits 
under  tbe  eariier  inll,  which  contained  no 
eliuw  of  forfeiture. 

Mr.  C.  Barber^  for  Bromage  and  the 
Sneads,  dted  Yamold  t.  Moorhoute  (2). 

Mr.  W.  M.  James  and  Mr.  Martindale, 
for  Ana  Prosser. — When  the  mortgage  to 
I^ser  was  executed  he  had  no  notice  of 
the  prior  mortgage,  and  having  obtained 
poiieBsion  of  the  deeds  the  Court  will  not 
deprive  bis  administTatriz  of  any  advantage 
■0  gained ;  and,  hj  the  same  rule,  having 
obtained  from  John  Carter  a  conveyance 
of  ill  his  estate,  without  noUee,  and  hav- 
ing,  in  fact,  been  admitted  to  the  copy- 
holds, he  wu  entitled  to  hold  them  dia- 
ebarged  from  the  tmsts  in  the  will  of 
Edvb  Carter. — 

J«Ht  T.  PowZet,  8  Myl.  &  K.  581. 
Mamdrell  v.  MaundreU,  10  Yes.  246. 
Ex  parte  Knott,  II  Ibid.  609. 
Seaborne  v.  PweU,  2  Vem.  11. 
Waldron  v.  Sloper,  I  Drew.  193. 
Saunders  v.  DehetPf  2  Vem.  271 ;  s.c. 
2  Free.  123. 
A  purchase  for  valuable  consideration, 
without  notice,  is  a  defence  as  well  against 
a  legiil  as  an  equitable  title — Joyce  v.  De 
JfofeyM(8).    John  Carter  the  yonnger, 
hinng  conveyed  his  whole  estate  and 
istem^  ercry  estate  vested  in  him  passes 
hj  the  conveyance,  although  not  vested  in 
kim  in  the  character  in  which  he  became  a 
pv^  to  the  conveyance. — 

Drew  V.  the  Earl  ofNorbury^  8  Jo.  & 

Lat.  267. 
Noel-7.  Bewlest  3  Sim.  lOS. 
Jones  V.  Kearney,  1  Dru.  &  W.  134, 158. 
He  ind  all  claiming  under  him  are  estopped 
from  disputing  anything  that  appears  upon 
the  face  of  the  deed  of  the  10th  of  Sep- 
tember 1852. — 

Doe  d.  Gaisford  v.  Stone^  8  Com.  B. 
Rep.  176;  s.  c.  15  Law  J.  Rep. 
(ir.8.)  CP.  234. 
Btmum  V.  Toyior,  3  Ad.  &  E.  278  ; 

B.  e.  4  Lav  J.  Rep.  (n.s.)  K.B.  58. 
Koas^  T.  Raincoek,  7  Com.  B.  Rep. 
310;  8.  c.  18  Law  J.  Rep.  (n.8.) 
CP.  193, 

J^ght  d.  Jefferys  v.  BuekneU,  2  B.  & 
Ad.  278  ;  s.  c.  8  Law  J.  Rep.  K.B. 
S04. 

(2)  1  Rait.  &  M.  864. 
(S}2Jo.ftLat.S74. 


Carpenter  v.  Butter,  8  Mee.  &  W.  209 ; 
B.  c.  10  Law  J.  Rep.  (n.s.)  Exeh. 
393. 

Bensley  v.  Burden,  2  Sim.  &  S.  512  ; 

8.  c.  8  Law  J.  Rep.  Chanc.  85. 
Stroughill  v.  Buck,  14  Q.B.  Rep.  781 ; 

B.  c.  19  Law  J.  Rep.  (n.b.)  Q.B. 

209. 

Mr.  Karslake,  Mr.  Briggt  and  Mr.  Bat- 
ten appeared  for  the  Chillcotts,  Tiiey  and 
Aiken  and  Coles  respectively. 

Mr.  Osborne,  for  the  assignees  in  the 
bankruptcy  of  John  Carter  the  younger 
and  Charles  Carter,  upon  the  questions 
arising  out  of  the  clause  of  fbrfdtnre  in 
the  will,  cited — 

Eyerton  v.  BromtloWt  4  H.L.  Cas.  1 ; 
s.  c.  23  Law  J.  Rep.  (>r,s.)  Chane. 
348. 

Claveriny  v.  Ellison,  3  Drew.  451  ; 
B.  c.  25  Law  J,  Rep.  (n.s.)  Cliano, 
274. 

Mr,  WiUeeek,  in  reply,  for  the  pl^n- 

tiffa. 

Mr.  Cairns,  in  reply,  for  £.  T.  B.  Car- 
ter and  the  assignees  of  6.  Carter. 

July  24.— Wood,  V.C— Tbe  circam- 
Btances  of  this  ease  are  certainly  very  sin- 
gular and  nnnsnal,  and  after  a  great  deal  of 
eicamination  I  have  not  been  able  to  find 
any  case  which  is  precisely  in  point  as 
regards  the  principal  question  which  has 
been  ai^pied.  The  circumstances  are  these : 
The  testator  made  a  will,  by  which  he  gave 
an  annuity  of  4001.  to  bis  mother  for  life, 
charged  on  property  which,  subject  to  the 
annuity,  he  devised,  with  the  rest  of  his 
property,  equally  among  hia  brothers  and 
sisters,  who  are  eight  in  number;  the  con- 
sequence of  which  would  be,  that  as  long 
as  that  will  stood,  subjeet  to  tbe  annuity 
which  was  thus  created,  the  property  would 
become  vested  in  eighths,  in  each  of  the 
brothers  and  sisters.  It  appears  now,  hut 
it  was  not  discovered  until  after  the  trans- 
actions in  question  in  this  cause,  that  this 
was  not  his  last  will,  though  proved  and 
acted  upon  for  a  long  period  as  his  last 
will,  and  that  in  effect  his  will  was  one 
of  a  totally  different  character,  by  which 
he  devised  all  his  estates  to  three  trustees, 
one  of  them  being  his  brother,  John  Car^ 
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ter  the  younger,  on  certain  trusts :  the 
first  being  for  the  payment  of  an  annuity 
to  the  mother  for  life ;  after  that,  upon 
trust  to  pay  annuities  to  his  brothers  and 
sisters,  subject  to  their  ceasing  on  aliena- 
tion, in  the  manner  described  by  his  will ; 
and,  subject  to  that,  he  gave  a  life  interest 
to  his  brother,  John  Carter  the  younger, 
with  divers  trust  estates  over  for  the 
benefit  of  the  children  of  John  Carter  the 
younger,  and  other  parties. 

In  the  intermediate  time,  while  it  was 
supposed  that  the  first  will  was  operative 
(and  I  may  observe  that  although  fraud 
has  been  suggested,  none  has  been  esta- 
blished, nor  am  I  aware,  after  all  the  con- 
sideration that  I  have  been  able  to  give 
to  it,  that  it  would  have  made  much  difier- 
ence  if  I  hod  assumed,  as  I  am  not  entitied 
to  assume  upon  the  evidence  before  me, 
that  John  Carter  the  younger  had  a  know- 
ledge of  this  second  will  at  the  time  of 
the  several  tranaactioni  mentioned),  seve- 
ral indentures  were  executed  by  the  differ- 
ent members  of  the  family  on  the  strength 
of  their  assumed  interests  under  the  first 
will.  They  appear  to  stand  thus : — First, 
the  legal  estate  in  the  bulk  of  the  freehold 
property  was  outstanding  in  a  mortgagee 
anterior  to  all  the  persons  who  afterwards 
took  interests  under  the  will ;  that  mort- 
gage did  not  affect  the  copyholds,  and  did 
not  affect  the  tithe  rent-charge.  The 
estate  being  so  situated^  John  Carter  the 
younger's  first  mortgage  upon  the  property 
was  of  his  supposed  one-eighth.  He  con- 
veyed all  his  est^e  and  interest,  whatever 
it  was,  to  his  father,  John  Carter  the  elder, 
by  way  of  mortgage.  That  mortgage  is 
now  vested  in  the  defendants  Bromage  and 
the  Sneads.  The  next  incumbrance  in 
point  of  date,  is  an  incumbrance  created  in 
favour  of  Mr.Pro3ser,underadeed  executed 
by  John  Carter  the  younger  and  three  of  his 
brothers,  Alfred  Thomas  Bridgen  Carter, 
George  Carter,  and  Charles  Carter;  after 
reciting  the  supposed  last  will,  and  that 
the  testator  had  died  without  having  re- 
voked or  altered  that  will,  all  joined  in 
one  conveyance,  and  conveyed  four  eighth 
parts  of  the  freeholds,  as  to  which  of 
course, — subject  to  an  observation  I  shall 
presently  make  as  to  the  effect  upon  tiw 
interest  of  John  Carter  the  elder,  of  his 
having  given  back,  as  it  is  said,  the  deeds 


to  the  mortgagor,— no  question  arises  as 
to  the  priority;  but  as  to  the  copyholds, 
there  wa^  a  covenant  on  the  part  of  all  the 
four  brothers  to  surrender  tiie  copyholds 
of  their  one-eighth  shares,  or  of  die  four 
eighth  shares,  but  the  power  of  attorney 
which  they  executed  was  a  power  to  make 
a  surrender  of  these  copyholds  in  eightiis, 
and  a  surrender  was  made  by  each  of  them. 
The  attorney  exceeded  his  power,  but  that 
was  admitted  by  Mr.  James  to  be  a  matter 
that  he  could  not  rely  on,  and  the  effect  of 
the  surrender  would  be,  that  had  the  will 
been  valid  the  separate  eighth  part  or  share 
of  each  of  the  four  brothers  would  have 
passed  to  Mr.  Prosser.  Then,  the  next 
incumbrance  that  is  necessary  to  be  ad- 
verted to  in  respect  of  priorities,  is  the 
charge  created  in  respect  of  Mr.  Tiley, 
which  is  the  first  charge  on  the  leasehold 
interest,  on  the  tithe  rent-charge,  and 
tithe  leaseholds ;  and  subject  to  these 
chaises,  certain  other  charges  have  been 
created  in  favour  of  two  gentlemen  named 
Cbillcott,  represented  by  Mr.  Batten,  who 
came  in  after  these  various  charges  to  which 
I  have  referred. 

The  great  and  important  question,  as 
far  as  Mr.  Prosser  is  concerned,  is  this  :— 
First,  it  was  contended,  and  I  think  rightly 
contended,  that  all  the  interest  that  John 
Carter  had  must  pass  by  this  conveyance. 
In  fact,  as  to  that,  there  appeared  to  be 
little  doubt.  I  apprehend  that  no  reason- 
able doubt  could  be  suggested  upon  it,  even 
on  the  authority  of  Faussett  v.  Carpenter 
(4) ;  a  case  which,  in  the  course  of  this  in- 
quiry and  looking  through  all  the  authori- 
ties on  the  subject,  I  have  had  oeeasion 
to  examine,  and  with  which  much  foult  is 
found  by  LordSt.Leonards.  Only  two  law 
Lords  were  present,  Lord  Tenterden  and 
Lord  Wynford.  The  question  was  as  to 
the  legal  effect  of  a  conveyance  in  which 
the  parties  were  thus  situated  :  one  party. 
Palmer,  happened  to  be  under  a  settiement 
a  trustee  for  one  of  the  parties  to  the 
conveyance,  Mrs.  Catherine  Newcomen. 
He,  also,  in  right  of  his  wife,  who  was  a 
sister  of  Catherine  Newcomen,  had  himself 
a  beneficial  interest  in  one-third,  and  a 
sale  was  made  of  all  the  three  parts  to 
a  purchaser,  all  the  parties  conveying, 

(4)  2  Dow  &  CL  232. 
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OiAerine  Keweomen  oonveying  and  Pal- 
mer conveTing  at  the  same  time ;  and  the 
HoQie  of  LotAs  held,  that  the  effect  of  the 
deed  was  not  to  pass  in  law  the  interest 
iriiieh  Palmer  held  as  trustee  under  Mrs. 
Kewcomen's  settlement.  No  doubt  it  was 
s  esse  of  considerable  difficulty,  and  Lord 
St.  Leonards  said  it  had  been  a  subject  of 
jeoDTersation  whether  it  would  not  be  ne« 
eessary  to  have  a  short  act  of  pailiament 
to  rmrse  it  (5).  That  coarse  was  never 
tsken,  and  if  thiU  case  were  like  the 
pnsm^  I  dionld  hold  myself  bound  by 
it  The  ease,  perhaps,  n^g^t  have  been 
sapported  (except  one  dreumstance) 
00  one  ground  on  which  the  Court  pro- 
cseds^  when  it  says  that  a  devise  of  real 
estates,  with  chafes  created  upon  those 
ml  estates,  will  not  pass  such  estates  as 
sre  held  by  the  testator  on  trust.  Possibly 
that  case  might  be  supported  on  that 
gtoDud,  if  the  circnmstances  had  been 
amply  these :  that  Palmer  had  only  a 
beneficial  interest  in  one  capacity,  and 
nnder  the  other  deed  had  nothing  but  a 
tnut  Ntate.  But  there  is  a  difficulty  that 
wss  poasihly  overlooCed  in  the  cas^  and 
one  which  appears  to  be  an  insuperable 
difficolty  in  supporting  the  ease,  notwith- 
ing  the  high'  andiority  of  the  Court  which 
poncvBoed  the  judgment,  namely,  that 
^  very  gentleman  was  literally  trustee 
far  one  of  Uw  parties  who  intended  to  pass 
ber  beneficial  interest  by  the  conveyance, 
sad,  according  to  the  doctrine  of  the  House 
of  Lords,  the  purchaser  did  not  get  the 
1^  interest,  although  the  trustee  and 
die  eesftu  que  <rtuf  had  both  joined  in  the 
coBTeyance :  a  difficulty  that  must  be 
»ery  great,  if  tbe  ease  can  be  ever  reeon- 
Mbmd. 

In  this  case  no  such  question  arises,  be- 
canse  in  truth,  if  yon  are  allowed  to  say  a 
wtetnist  estate  did  not  pass  by  that  which 
pttpsded  to  pus  for  valuable  considexa- 
tiso  a  beneficial  intnest,  yet  John  Carter 
the  younger  had  a  bemefiei^  interest  under 
dM  will,  aa  well  as  dw  trust  estate,  and 
ttstdbn  it  seems  impossible  to  hold  that 
ihs  whole  of  his  interest  under  the  second 
viU,  and  which  was  only  vested  in  him 
AnoC^  ^  operaUon  of  Uie  will  that  con- 
v^ed  to  him  the  legal  estate,  did  not  pass. 

(S)  S  Jd.  &  Ltt  S84. 
Siv  SsaiB^  XXTII.— Ohaio. 


Holding,  therefore,  as  I  do,  that  that 
interest  passed,  the  really  serious  question 
arises  as  to  what  ought  to  be  the  result  of 
Mr.  Prosser'a  thus  obtaining  the  legal 
estate  accidentally,  if  1  may  so  term  it, 
and  certainly  without  notice,  in  point  of 
fisct,  of  the  trusts  upon  which  it  was  held, 
I  have  had  occasion  upon  this  to  look 
through  the  whole  class  of  authorities 
with  reference  to  the  protection  which  this 
Court  affords  to  purchasers  without  notice, 
and  the  rases  have  unquestionably  gone 
to  aTOTy  considerable  length.  The  ear^ 
lier  cases  have,  perhaps,  gone  to  a  greater 
length  than  would  be  supported  by  more 
modem  decisions,  Skerley  v.  Fagg  (6),  a 
decision  of  Lord  Nottingham's,  is  reported 
in  1  Chane.  Cat.,  without  the  circumstances 
which  are  mentioned  in  the  narrative  of 
the  case  in  Vernon,  of  the  actual  fraud 
which  appears  to  have  existed,  and  accord- 
ing to  which  the  case  is  an  authority  to  its 
full  extent,  that  even  a  fraudulent  act  on 
the  part  of  a  purchaser  without  notice 
would  be  supported  in  order  to  mainbun 
his  titie.  Vernon,  in  narrating  the  case, 
states  that  Sir  John  Fagg,  on  walking 
into  a  room  and  seeing  some  deeds  which 
he  thought  of  value,  possessed  himself  of 
them,  evidently  without  any  authority— in 
fact  stole  them— and  was,  nevertheless, 
supported  in  the  pnsession  of  those  deeds. 
That  fiwt  does  not  appear  as  the  case  is 
narrated  in  the  more  full  report  in  1  Chanc. 
Cat.,  and  I  should  apprehend  it  is  suffi- 
ciently clear  that  a  case  to  such  an  extent 
as  that  would  never  be  upheld.  There 
are  several  cases  in  Vernon  which  go  very 
far,  and  in  many  of  them  there  are  a  whole 
string  of  authorities  given  in  the  course 
of  the  discussion.  In  one  of  those  cases 
there  was  clearly  no  titie  then  existing  at 
all,  as  the  law  then  regarded  it,  being  a 
parliamentary  title  during  the  usurpation. 
Nevertheless,  the  pnrdhaser  was  held  to 
be  protected,  and  having  got  the  legal 
estate  he  was  not  interfered  with  by  this 
Court,  and  there  are  other  cases  of  that 
description.  There  is  an  earlier  case  in 
Viner,  which  shews  the  great  length  to 
which  the  doctrine  has  been  carried  (7). 
The  case  is  narrated  very  shortly  in  22 

<6)  I  Chane.  Css.  Mj  cited  1  Vera.  03. 
(7)  Turner  v.  Buck,  2S  Via.  Abr.  31,  pi.  6. 
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Vin,  Ahr.  21,  and  it  appears  that  a  person 
vat  in  effect  held  to  be  in  poMession  as  a 
mere  disseisor ;  his  son  had  conreyed  to  a 
purchaser  without  notice  of  any  other  title, 
and  afterwards,  the  disseisee  being  a  trustee, 
the  eealui  que  Pru$t  applied  to  this  Court  to 
compel  the  disseisee  either  to  proceed  to 
recover  the  estate  or  to  allow  him,  the 
eettvi  qu*  truttf  to  proceed  in  his  own  name. 
The  Court  said  that  the  disseisee  ought  to 
do  it,  but  it  would  not  give  relief  against 
the  purchaser  by  compelling  him  to  do  it, 
or  allowing  the  cestui  que  trust  to  use  bis 
name  if  he  would  not. 

There  are  numerous  cases  of  persons, 
from  accidental  circumstances,  baring  an 
advantage  in  getting  possession  of  the 
deeds  in  a  legitimate  manner.  Wallwyn  v. 
Lee  (8)  was  a  case  of  that  kind,  where 
Lord  Eldon  thought  that  protection  was 
given  to  purchasers,  and  where  the  deeds 
were  handed  over  by  the  settlor,  who  was 
simply  a  tenant  for  life,  the  persona  en> 
titled  under  the  setUemeut  afterwards 
coming  to  this  court  to  get  back  the  deeds, 
which  they  insisted  must  be  regarded  as 
unduly  in  the  possession  of  this  person, 
who  had  no  interest  in  the  estate.  Lord 
Bldon,  after  considerable  deliberation,  held 
that  the  Court  would  not  interfere  to  that 
extent,  but  that  a  person  was  to  be  pro- 
tected in  the  advantage  which  he  had  so 
obtained  by  getting  the  deeds,  and  that  no 
course  could  be  taken  against  him,  in 
respect  of  his  being  a  purchaser  for  valu- 
able consideration,  without  notice. 

Jonea  v.  Poalea,  where  a  great  many 
of  the  cases  of  which  I  have  been  speaking 
.may  be  found,  was  cited  before  me  in 
ai^nment.  That  was  a  case  of  the  grossest 
description  as  regarded  the  vendor.  The 
vendor  had  forged  a  will,  and  sold  under 
the  forged  title.  He  then  found  out  that 
there  was  a  satisfied  mortage.  Of  course, 
the  mortage  having  been  satisfied,  the 
mortgagee  was  a  trustee  for  the  owner  of 
the  estate.  The  vendor  procured  the 
mortgagee  to  convey  to  the  purchaser,  and 
the  purchaser  was  held  to  be  entitled.  Sir 
John  Leach  laid  it  down  (and  I  apprehend 
that  he  did  not  exceed  the  authorities  re- 
ferred to  in  that  case)  that  a  title  derived 
from  a  person  in  possession  without  notice 
of  any  other  ehaige  will  alwayi  be  pro- 
(Bj  p  Yefc  2*. 


tected  in  this  court  i^inst  the  eettui  que 
trust,  where  the  legal  estate  has  been  pro- 
cured to  be  assigned  fVom  the  trustee  of  a 
term  or  the  mor^gee  of  a  satisfied  mort- 
gage, subject  to  one  observation  which  I 
shall  have  to  make,  and  which  has  aome 
bearing  on  the  case  before  me :  that  ob- 
•ervation  is  su^sted  by  Lord  Eldon's 
remarks  in  Maundrell  v.  Maundrell  and 
Ex  forte  Knottf  and  several  other 
eases.  It  is  this :  on  looking  through  the 
authorities  you  find  that  the  assignment 
obtained  from  a  trustee  as  from  a  trustee, 
either  from  a  mortgagee  who  becomes  a 
constructive  trustee  on  the  mortage  being 
satisfied,  or  from  a  trustee  simply  for  a 
term  to  attend  the  inheritance,  the  question 
who  is  or  is  not  entitled  to  the  inheritance 
may  be  a  question  that  may,  in  sonoe 
d^[Tee,  affect  him  as  to  the  conveyance  be 
may  make,  but  at  the  same  time  there  ia 
no  direct  notice  afforded  by  the  doenment 
in  the  hands  of  the  trustee  or  mortgagee 
of  any  ulterior  trust  beyond  this,  that  be 
is  to  hold  for  the  persons  entitled.  Lord 
Eldon  asks  this  qneitaon  in  MamndreU  v. 
Maumdrellf  and  repeats  it  in  Ex  parte 
Knott.  After  going  through  the  doctrine, 
from  which  he  says  he  has  considerable 
aversion,  he  searches  with  great  jealousy 
into  the  cases,  and  says  he  has  not  been 
able  to  find  a  case  where  a  purchaser  with- 
out notice  has  been  endtled  to  obtain  from 
the  trustee  of  an  outstanding  interest  the 
conveyance  of  a  trust  estate,  when  the 
trustee  himself  had  notice  of  the  inter- 
vening  incumbrance ;  and  I  must  say, 
having  now  examined  a  great  number  of 
authorities,  I  have  not  been  able  to  find  a 
case  of  that  description.  There  are  seve- 
ral cases  where  a  purchaser  has  been 
allowed  at  the  last  moment,  after  payment 
in  full  and  up  to  decree,  to  get  in  an  earlier 
mortgage,  and  there  is  no  breach  of  duty 
in  a  person  assigning  his  mortgage  to  any- 
body who  pays  him.  Any  purchaser  is 
entitled  to  hold  that  which,  without  breach 
of  duty,  has  been  sonferred  upon  him. 
But  the  case  put  by  Lord  Eldon  is  this  : 
could  the  purchasers  insist  on  any  benefit 
to  be  derived  by  that  which  would  be  a 
breach  of  duty  or  breach  of  trust  ?  It 
strikes  me  that  if  the  purchaser  is  entitled 
to  hold  the  estate  discharged  of  the  trust* 
I  ought  to  hold  that  the  trustee  is  pro- 
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tected  ID  the  act  which  he  has  committed. 

Whether  that  is  or  is  not  the  doctrine  that 

will  ultimately  be  held,  it  is  not  perhaps 
extremely  important  for  me  at  this  present 
moment  to  say  ;  but  I  must  say,  on  look- 
ing through  an  amazing  number  of  volumes 
of  the  earlier  and  later  authorities,  I  have 
not  found  any  auch  ease  as  Lord  Eldon 
hu  stated,  of  a  mere  dry  trust  in  which 
the  trustee  had  notice  when  be  made  the 
anignment  in  favour  of  a  third  party,  of 
u  intervening  ehaq^e  or  inenmbranee. 

The  case  that  is  at  present  before  me  ia 
one  of  an  extremely  different  character 
froHQ  uy  oaae  to  be  found  throughout  the 
authorities.    Mr.  James  says  there  is  in 
•nbttance  no  difference  between  the  case  of 
J<mu  T.  Pow^i,— in  which  a  man,  having 
DO  title  whatever,  or,  what  is  worse,  having 
himielf  forged  the  title,  asks  the  holder  of 
a  mortgage  term,  when  the  mortgage  has 
been  satisfied,  to  convey  to  the  purchaser, 
and  gives  the  purchaser  the  benefit  of  that 
teriD,  when  it  is  clear  the  term  itself  is 
ooly  held  for  the  benefit  of  those  entitled 
to  Uie  inheritance,— and  the  case  which  I 
have  now  before  me,  where  the  pnrdiaser, 
taking  the  conveyance  under  one  will, 
ni^toKd  by  all  parties  to  be  really  the 
last  will  of  the  testator,  finds  himaelf 
driven  to  rely  on  another  and  a  second 
will,  which  contains  on  the  face  of  it  all 
the  trusts  which  the  testator  has  created. 
Id  that  point  of  view  I  certainly  have 
bond  no  case  analogous  to   this.  In 
SvHkdtra  V.  Dehew,  although  it  had  long 
Wn  settled    that   the   second  incum- 
brancer had  a  right  at  any  period,  however 
long  after  notice,  to  get  in  any  outstanding 
interest  which  could  be  bond  fide  assigned 
to  him,  such  as  that  of  a  prior  mortgagee 
who  is  pa^  off,  yet  it  was  held  that  he 
Maid  not,  after  die  notice  of  the  incum- 
Inoee,  take  an  aangnment  of  a  trust 
ntste  held  upon  express  trusts,  and  then, 
ktmg  got  the  legal  estate,  squeeze  out 
Ibe  intervening  interest.    He,  having  no 
■otiee  of  those  tnuta  at  the  time  of  making 
the  advance,  no  notice  of  the  instrument 
fluting  the  trusts,  was  a  bond  fide  pur- 
cluaer  without  notice  for  valuable  consi- 
dnstion;  but  finding  that  there  were  other 
tnuta,  he  got  the  party  who  held  the  trust 
estate  to  band  over  that  trust  estate  to 


him.  The^ase  before  Lord  Eldon  was 
the  case  of  a  trustee,  who  had  knowledge 
of  the  rights  of  his  cestui  que  trust,  and 
made  a  title  to  the  purchaser  for  value. 
In  that  a  transaction  of  that  kind  could 
not  be  supported.  The  case  before  me 
would  be  an  absolute  combination  of  the 
two.  The  purchaser,  to  save  himself, 
would  be  inducing  the  trustee  to  commit  a 
fraudulent  breach  of  trust.  Saundera  v. 
Dehew  has  been  followed  in  ^Uen  v.  Knin/ht, 

That  is  the  extent  of  the  authorities  I 
liave  yet  found  on  the  subject,  and  they 
bring  it  to  this — that  although  you  may  get 
in  any  outstanding  interest  which  a  person 
may  bond  fide  assign  to  you,  you  having 
notice  of  the  intervening  incumbrance,  and 
he  not  having  any  such  notice,  you  cannot 
get  an  assignment  from  a  trustee  who  him- 
self has  another  duty  to  perform,  and 
makes  over  to  you  that  estate  to  protect 
you  against  those  interests  which  he  was 
bound  to  protect.  That  is  so  rational, 
that  one  wonders  the  question  should  have 
arisen  twice. 

But  in  this  case  it  is  an  admitted  fact,  that 
FroBser,  when  he  took  his  mortgage,  had 
no  notice  of  the  other  will,  and  I  must 
assume  that  J.  Carter  the  younger  had  no 
notice.  They  both  intended,  the  one  to 
pass,  and  the  other  to  take,  the  interest 
under  the  supposed  last  will.  I  have  al- 
ready held,  that  the  interest  which  he  took 
under  the  real  last  will  did  pass. 

Then  comes  this  question,  which  seems 
to  me  to  be  one  of  very  grave  importance, 
and  I  confess  I  felt  pressed  a  good  deal  by 
the  view  in  which  Mr.  James  presented  it 
to  me,  but  which  I  have  not  been  able  to 
satisfy  my  mind  is  the  correct  view.  He 
says,  I  was  a  purchaser  for  value  without 
notice;  I  plead  purchase  for  value  without 
notice.  What  was  the  case  ?  In  ffall- 
Wjfn  T.  Lee  the  question  was,  whether  it 
was  necessary  to  shew  that  the  mortgagee 
had  taken  possession,  and  Lord  Eldon 
said,  you  must  plead  possession,  to  make 
out  that  you  purchased  for  valuable  con- 
sideration without  notice.  Mr.  James  says, 
"  I  took  a  conveyance  from  a  person  in 
possession;  I  find  myself  in  possession  of 
the  legal  estate,  and  how  can  a  Court  of 
equity  interfere  to  deprive  me  of  the  bene- 
fit of  the  legal  estate  I"    But  the  legal 
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estate  he  can  avail  himself  of  is  a  legal 

estate  under  a  conveyance,  which  on  the 
very  face  of  it  betrays  the  trust ;  and  the 
qaestion  is  ,  whether,  if  yon  are  obliged  to 
admit  you  have  no  other  conveyance  or 
title  than  this,  you  can  escape  from  the 
trusts  so  appearing  on  the  face  of  the  title. 
How  could  you,  on  a  plea  of  being  a  pur- 
chaser for  valuable  consideration  without 
notice,  insist  upon  the  benefit  of  this  de- 
visef  and  say.  I  have  got  the  benefit  of  the 
devise,  but  I  got  it  in  bo  peculiar  an^ 
strange  a  manner,  that  I  am  to  be  held 
una£feeted  by  the  contents  of  the  very  in- 
strument under  which  I  claim  ?  No  case 
has  ever  been  brought  up  to  that,  and 
looking  to  the  distinction  drawn  between 
the  case  of  a  trust  expressed  on  the  face 
of  the  instrument,  and  the  case  where  there 
is  merely  the  general  trust  for  the  persons 
ultimately  entitled,  two  cases  of  an  ex- 
tremely different  character,  it  does  appear 
to  me,  that  if  you  are  driven  to  rely  for 
your  tiUe  on  that  which  on  the  very  face 
of  it,  when  produced,  exhibits  the  equities, 
you  cannot  be  beard  to  claim  a  benefit 
under  the  instrument,  and  disclaim  every- 
thing that  appears  upon  the  face  of  it. 

So  far  from  thinking  it  an  easy  or  simple 
ease,  I  confess  I  have  thought  it  a  caae  of 
considerable  doubt  and  difficult,  novel 
altogether  in  its  cireumstanees,  and,  of 
course,  open  to  this  observadon,  that  it 
may  be  said  the  equity  can  only  fasten 
upon  the  conscience.  I  have  got  the  legal 
estate,  and  although  true  it  is  that  the  very 
instrument  which  creates  it  afibrds  direct 
notice  of  these  trusts,  nevertheless  my  con- 
science, was  unafiected  by  it,  and  how  can 
you  fasten  upon  me  any  consequences  of 
the  legal  estate  so  vested?  It  seems  to 
me,  nevertheless,  to  be  a  case  in  which  a 
person  driven  to  the  necessity  of  saying 
he  relies  on  hia  getting  that  interest  tinder 
the  instrument,  it  in  effect  saying  this  ;— 
At  the  execution  of  this  instrument,  what 
passed  to  me  waa  the  estate  vested  in  J. 
Carter  under  this  will.  But  the  moment 
you  look  to  see  what  is  the  estate  that  is 
vested  under  the  will,  the  very  same  in- 
strument which  you  are  obliged  to  pro- 
duce to  make  out  your  title,  is  Uie  identical 
instrument  describing  the  tmsts  that  may 
be  enforced  agMnst  you. 


As  to  the  doetrine  of  estoppel,  which  ia 
the  second  point  that  Mr.  James  relied 
upon,  that  is  clearly  disposed  of  by  the 
case  of  Carpenter  v.  Bulier,  which  lays 
down  the  doctrine  of  estoppel,  and  shews 
that  the  mistake  has  long  since  been  cor- 
rected at  law  which  was  fallen  into  here. 
An  estoppel  always  arises  upon  a  proceed- 
ing on  the  deed,  and  on  any  collateral 
action  there  is  no  estoppel,  as  Farke,  B.^ 
puts  it  in  Carpenter  v.  BuUer.  He  sa3ra, 
'*  If  a  distinct  statement  of  a  particular 
fact  is  made  in  the  recital  of  a  bond  or 
other  instrument  under  seal,  and  a  contract 
is  made  with  reference  to  tiiat  recital,  it  is 
unquestionably  true  that,  as  between  the 
parties  to  that  instrument  and  in  an  action 
upon  it,  it  is  not  competent  for  the  party 
bound  to  deny  the  recital,  notwithstanding 
what  Lord  Coke  says  on  the  matter  of 
recital  in  Co.  Litt.  352b  ;  and  a  recital  in 
instruments  not  under  seal  may  be  such' 
as  to  be  conclusive  to  the  same  extent. 
A  strong  instance  as  to  a  recital  in  a  deed 
is  found  in  the  case  of  Lainmni  v.  Tre~ 
mere  (9),  where  in  a  bond  to  secure  the 
payment  of  rent  under  a  lease  stated,  it 
was  recited  that  the  lease  was  at  a  rent  of 
170/.,  and  the  defendant  waa  estopped 
from  pleading  that  it  was  140f.  only,  and 
that  such  amount  had  been  pud.  So, 
where  other  particular  fwaU  are  mentioned 
in  a  condition  to  a  bond,  as  that  the  obligor 
and  his  wife  should  appear,  the  obligor 
cannot  plead  that  he  appeared  himself, 
and  deny  that  he  is  married,  in  an  action 
on  the  bond— 1  Roll.  Ahr.  873,  e.  25.  All 
the  instances  given  in  Com.  Dig.  *  Estoppel,* 
A,  2,  under  the  head  of  '  Estoppel,  by 
matter  of  writing,  (except  one  which  relatea 
to  a  release)  are  cases  of  estoppel  in  ac- 
tions on  the  instrument  in  which  the  admis- 
sions are  contained.  By  his  contract  in 
the  instrument  itself  a  party  is  assuredly 
bound,  and  must  fulfil  it.  Bat  there  ia  no 
antiiority  to  shew  that  a  party  to  the  in- 
strument would  be  estoppsd  in  an  action 
by  the  other  party  not  founded  on  the 
deed,  and  wholly  oollateral  to  it,  to  dis- 
pute the  faets  so  admitted,  though  Uie 
redtals  wonid  certainly  be  evidence;  for 

(9)  I  Ad,  &  R  792;  b.c.  8  N«t.  &  M.  803 ; 
4  Lsw  J.  Rep.  (MA)  K.B.  S07. 
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instaDce,  hi  another  niit,  though  between 
the  nine  paitiei,  where  a  qneation  should 
iriM  wbe^wT  the  plaintiff  held  at  a  rent  of 
1701.  in  the  one  case,  or  was  married  in 
the  other  case,  it  could  not  be  held  that 
the  recitals  in  the  bond  were  condnsiTe 
erideBce  of  theto  ftets." 

In  lioM  caw,  if  an  action  of  ^eetment 
vera  brought  by  John,  or  those  claiming 
nder  him,  in  respect  of  the  slunes  of  the 
other  three  brothers,  that  being  a  matter 
iriiolly  collateral  to  this  deed,  and  not  in 
■cti<Hi  of  the  deed,  the  deed  would  only  be 
tridence,  and  no  estoppel.  As  far  as  that 
point  is  concerned,  I  think  it  is  sufficiently 
clear.  The  other  point  I  thought  far  from 
dftr;  and  it  is  not  until  after  great  con- 
rideration  that  I  have  taken  the  view  I 
now  take  of  it. 

Those  really  were  the  two  main  points. 
There  was  a  third  point,  which  is  worthy 
of  some  eonnderation,  whether  or  not  J. 
(kxtet,  the  fittber,  had  lost  his  priority  in 
Rspeet  of  his  having  pven  bftck  the  title- 
deeds  to  the  H>n  who  made  the  mortgage. 
Now,  upon  that,  I  Aink  I  may  take  it  aa 
condnaiTely  settled  that,  in  o^er  to  post- 
pone a  prior  incumbrancer,  the  onus  is  on 
the  party  seeking  to  postpone  him  of  shew- 
ing, not  merely  that  he  has  the  deeds,  but 
that  through  gross  negligence  the  prior  in- 
eninbrancer  has  not  got  them.  In  Allen 
1.  Kniffhl  the  deeds  bad  got  into  the  hands 
of  the  mortgagor,  and  he  parted  with  them. 
There  was  no  eTidence  as  to  how  tbey  got 
into  Ms  hands,  and  Wigram,  V.C.,  first, 
end  Lord  Gottenbam,  afterwards,  held  that 
the  bnxtben  of  proof  was  on  the  person 
•eeking  to  postpone  the  other,  and  no 
gross  negligence  would  be  presnmed  fttnn 
the  mere  fiict  of  possession. 

Id  Colgtr  t.  Finch  the  doctrine  was 
AiHy  and  completely  settled,  as  it  appears 
to  me,  and  Turner.  V.C.,  in  HtwiU  t. 
^Msniore,  lays  it  down  clearly  and  pre- 
tieely,  that  there  must  be  gross  negligence, 
■od  that  making  no  inquiry  would  be  gross 
negligence.  But  even  then,  according  to 
Alien  y.  Knight,  you  are  bound  to  shew 
that  no  inquiry  was  made,  because,  it  was 
uid  there,  that  there  being  no  evidence 
either  way,  you  could  not  presume  that 
no  inquiry  was  made. 

In  this  case,  the  contest  being  between 


co-defendants,  there  is  no  eridence  one  way 
or  the  other,  as  to  the  circumstances  under 
which  the  deeds  were  left;  but  two  of  the 
subsequent  mortgagees,  Aiken  and  Coles, 
make  this  a£Sdavit.— {His  Honour  read 
the  affidavit  as  set  out  above.]  They 
chaise  distinct  fraud  on  J.  Cuter  the 
younger,  althongb  it  is  not  proved.  Then, 
what  do  they  extract  from  Carter  tiie  elder 
on  cross-examining  him  t  They  only  ex- 
tract this.— [His  Honour  read  the  evidence 
of  J.  Carter  the  elder  on  cross-examina- 
tion.]— That  was  quite  a  sufficient  excuse. 
If  the  deeds  were  given  back  to  the  trus- 
tee he  had  a  right  to  hold  them.  He  was 
under  the  last  will  the  right  person  to  hold 
the  deeds;  and  in  Farrow  v.  Ree»  (10)  it 
was  held,  that  a  tenuit  for  life  must  retain 
the  deeds,  where  there  were  terms  for 
raising  portions.  Even  if  you  take  the 
suppMcd  interest  under  the  first  will,  I 
have  a  strong  inclination  of  opinion,  al- 
though I  am  not  obliged  so  to  hold  in  this 
case,  that  where  there  are  tenants  in  com- 
mon and  one  of  them  mortgages  his  share, 
it  wonid  be  impossible  to  say  that  there 
was  such  gross  negligence  in  not  taking 
the  deeds  as  amounted  to  fraud  on  the  part 
of  the  mortgagee.  I  do  not  think  the  ease 
can  be  put  so  high  as  that;  for  if  Short 
bad  notice  of  this  will,  or  suspected  it,  he 
handed  them  rightly  back,  and  this  gen- 
tleman would  very  wrongly  have  held 
them. 

That  disposes  of  the  main  question  in 
the  cause,  though  there  remun  unfortu- 
nately an  enormous  number  of  small  points; 
but  I  think  it  will  not  be  difficult  to  ar- 
range them  when  the  main  question  is 
settled.  One  is,  what  is  the  effbct  of  the 
several  incumbrances  made  by  the  sons  on 
tiieir  shares?  I  hold,  as  I  held  in  J. 
Carter  the  youngei^s  case,  that  they  passed 
all  the  interest  they  could  pass  under  some 
of  the  deeds,  and  whenever  that  has  been 
the  case,  I  hold  it  passed  all  the  arrears  of 
the  annuity  then  due,  and  upon  their  exe- 
cuting the  deeds  their  interest  ceased.  I 
am  in  some  difficulty  as  regards  E.  T.  B. 
Carter,  because  the  certificate  only  finds 
that  there  was  a  deed  executed,  by  which 
he  assigned  all  the  estates  and  interests 

(10)  4  Beav.  18. 
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wliicli  paued  under  the  first  will,  which  is 
not  now  the  real  will.  Having  merely 
assigned  all  the  estate  and  interest  which 
passed  under  that  will  (which  was  nothing) 
with  the  words  "  all  the  estate,  right,  title 
and  interest  in  the  same  property  and  pre- 
mises hereby  granted  and  assigned,"  I 
cannot  upon  that  hold  that  be  has  passed 
his  interest  under  the  second  will.  But  I 
find  this  on  the  certificate,  that  several 
other  deeds  were  executed  by  the  said 
£.  T.  B.  Carter  which  have  not  been  pro- 
duced, and  as  to  that  there  must  be  some 
inquiry. 

The  decree  eontuned  the  following  de- 
clarations, amongst  others : — That  A.  Pros- 
ser,  as  the  administratrix  of  J.  Frosser, 
deceased,  was,  by  virtue  of  the  surrender 
of  the  4th  of  December  1852,  and  of  his 
admission,  the  first  incumbrancer  on  the 
life  interest  of  J.  Carter  the  younger,  in 
one  undivided  eighth  part  of  the  copyhold 
estates  of  the  testator,  £.  Carter,  to  which 
he  was  admitted  on  the  22nd  of  December 
1852,  and  the  only  incumbrancer  on  the 
life  interest  of  J.  Carter  the  younger,  in 
the  leasehold  premises  described  in  the 
second  schedule  to  the  certificate,  to  con- 
tain 3  perches,  and  in  the  occupation  of 
7.  Guest,  but  subject  nevertheless  to  the 
prior  tmsts  of  the  will  of  the  said  testator. 
That  J,  Prosier  was  a  trustee  of  the  legal 
estate  of  the  said  one-ewhth  part  of  di« 
said  copyhold  estates,  and  of  the  leasehold 
premises  for  the  purposes  of  the  will.  That 
Tiley  wag  the  first  incumbrancer  on  the 
life  interest  of  J.  Carter  the  younger  in  the 
renewed  lease  of  the  tithe  rent-charge, 
without  prejudice  to  any  iiirtber  claim  he 
might  make  in  respect  of  his  said  assign- 
ment. That  Bromage,  Snead  and  Best,  as 
sub-mortgagees  of  John  Carter  the  elder, 
under  the  deeds  of  the  Ist  of  June  1850, 
and  the  13th  of  April  1855,  were  the  first 
incumbrancers  on  the  life  estate  of  John 
Cuter  the  younger,  in  all  the  freehold, 
copyhold,  and  leasehold  eitatea  of  the 
testator,  other  than  the  one-eighth  of  the 
copyholds  and  leaseholds  of  which  the  legal 
estate  was  vested  in  Prosser,  and  the  tithe 
rent-chai^  and  premises  jof  which  Tiley 
was  the  first  incumbrancer,  subject  to  the 
prior  trusts  contained  in  the  will  of  the 
testator,  and  subject  also,  as  to  the  here- 


ditaments comprised  in  the  mortgage  by 
the  testator,  to  that  mortgage.  That  Messrs. 
Bromage  and  Snead  were  trustees  of  the 
legal  estate  in  the  freehold,  copyhold  and 
leasehold  estates  of  which  they  were  the 
first  incumbrancers,  other  than  the  parts 
comprised  in  the  mortgage  of  the  16tb  of 
August  1 844,  for  the  purposes  of  the  will 
of  the  testator.  That  Messrs.  Bromage  and 
Snead  were  the  second  incumbrancers  on  the 
life  interest  of  John  Carter  the  younger,  in 
one-eighth  of  the  copyholds  and  leaseholds 
of  which  the  legal  estate  was  in  Prossert 
and  in  the  leaseholds  of  which  Tiley  was 
the  first  incnmbraneer.  That  John  Carter 
the  elder  was,  under  the  deed  of  the  let  of 
June  1 850,  the  next  incumbrancer  on  the 
life  interest  of  John  Carter  the  younger  in 
all  the  freeholds,  copyholds  and  leaseholds 
of  which  Messrs.  Bromage  and  Snead  vrere 
the  first  and  second  incumbrancers,  but 
subject  to  the  trusts  of  the  will ;  and  the 
priority  of  the  other  incumbrances  waa  as 
mentioned  in  the  fifteenth  paragraph  of  the 
chief  clerk's  certificate.  That  the  annui- 
ties were  charged  on  the  corpus  of  the 
freeholds,  copyholds  and  leaseholds,  but 
that  the  life  interest  of  John  Carter  the 
younger  is  primarily  liable  thereto.  That 
George  Carter's  annuity  and  reversionary 
life  interest  ceased  from  the  date  of  the 
indenture  of  the  10th  of  September  1858. 
and  that  the  arrears  of  the  annuity  then 
due  were  assigned  to  Prosser.  The  decree 
also  contained  a  similar  declaration  with 
respect  to  the  annuities  and  reversionary 
life  interests  of  C.  Carter  and  £.  T.  B. 
Carter. 


Wood,  V.C.> 

Nov.  IMS.}      HABEe.  BUBOES. 

Lea$e  for  £ lees — CMOumt  for  Perpetual 
Renetpal. 

A  lease  for  ikree  Uvee  eontaiaed  a  eove- 
mant  that  in  case  the  leuee  akauld,  upon  tke 
decease  of  either  of  the  eesfaw  que  vie  ( nan- 
iit^  ihem)^  be  desirous  of  taking  a  renewed 
lease  for  another  life,  and  should  nominate 
a  person  in  the  room  of  the  deceased  cestui 
que  vie,  the  lessor  or  the  perton  entitled  in 
reversion  would  exeeute  a  father  lease  for 
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tie  l^e  of  the  person  to  to  be  nominated,  and 
Ike  lite*  of  tuch  of  them,  the  original  ceituia 
fee  vie,  as  should  he  then  living,  and  of  the 
iorvieors  and  survivor  of  them,  at  and  under 
the  same  yearly  rent,  and  with  and  s%ibjeet 
to  such  and  the  same  covenants,  provisoes 
OMd  ayreementSf  *'  ineludiny  this  present 
tmenant"  as  were  therein  contained:— 
Held,  that  this  teas  a  covenant  for  perpetual 
memal,  and  must,  mutatis  mutandis,  be 
aiered  into  by  the  reveritoner  for  the  time 
My  «  every  fresh  renemal. 

By  indenture,  dated  the  14th  of  July 
18S6,  Paul  Methuen,  afterwardi  Lord 
Uethuen,  demised  to  the  plaintiff  some 
pieeet  of  land  at  Bedminster,  in  Somenet- 
■hire,  daring  the  natural  lives  of  Cfaarlei 
Bovles  Hare,  Robert  Leonard  and  Tho- 
Du  Harris,  and  the  sarviTors  and  auiTiTor 
of  them,  at  a  yearly  rent  of  67^  2x.  Qd., 
p^sble  quarterly;  and  the  lease  contained 
ft  coTenant  on  the  part  of  the  leaser  that 
ID  esse  the  pluntiff  should,  upon  the 
decease  of  either  of  them,  the  swd  C.  B. 
Hsre,  R.  Leonard  and  T.  Harris,  be  de- 
nrooB  of  taking  a  further  or  renewed  lease 
of  the  said  demised  premises  for  another 
Bfe,  and  should  within  the  space  of  twelve 
calendar  months  give  notice  in  writing  of 
■ncb'denre  unto  the  said  Paul  Methnen, 
or  the  person  or  persons  for  the  time  being 
entitled  to  the  reversion,  and  should  nomi- 
BSte  any  person  in  the  room  or  stead  of 
tbe  person  who  should  have  so  departed 
tkiB  life,  he,  the  said  P.  Methuen,  or  the 
penon  or  persons  for  tbe  time  being  en- 
titled SB  aforesaid  should  and  would  at  tbe 
Rqaest  and  at  the  costs  and  charges  of 
tbe  plaintiff,  and  on  tbe  surrender  of  this 
lease  (such  surrender  to  be  at  the  like  costs 
lad  chai^;es),  and  payment  of  the  sum  of 
ItAl.  5s.  by  way  of  fine  or  premium  for 
neh  renewal,  forthwith  duly  make  and 
cxeente  unto  the  plaintiff  a  new  and  fur- 
tlwr  lease  of  all  and  aingalair  the  premises 
ttcieiabefoTe  demlaed,  for  and  during  the 
■atnnd  life  of  the  person  so  to  be  nomi- 
Bated,  and  the  lives  of  such  of  them,  the 
nid  C.  B.  Hare.  R.  Leonard  and  T. 
Harrii,  as  should  be  then  living,  and  of 
die  tnrvivora  and  snrvivor  of  them,  at  and 
vnder  tbe  same  yearly  rent,  and  with  and 
nbjeet  to  toeh  «id  the  same  covenants. 


provisoes  and  agreements,  "  including  this 
present  covenant,"  as  were  therein  con- 
tained. 

C.  B.  Hare,  one  of  tbe  lives  named  in 
the  lease,  died  on  the  3rd  of  August  1855 ; 
and  on  tbe  4tb  of  March  1856  the  plaintiff 
served  upon  the  defendant,  who  had  pur- 
chased the  reversion  of  the  premises,  a 
notice  of  his  death  and  of  bis  desire  to 
take  a  renewed  lease,  and  nominated  a  new 
life. 

The  bill  was  filed  for  specific  perform- 
ance of  the  covenant  for  renewal,  and  a 
decree  having  been  obtained  it  was  referred 
to  chambers  to  settle  tbe  form  of  the  renewed 
lease.  The  question  that  now  arose  and 
was  adjourned  into  court  was,  as  to  the 
form  of  the  covenant  for  renewal  to  be 
contained  in  the  new  lease  ;  it  being  con- 
tended, by  the  plaintiff,  that  the  covenant 
in  the  original  lease  was  a  covenant  for 
perpetoal  renewal ;  and,  by  the  defendant, 
that  it  was  only  a  covenant  to  renew  on 
the  dropping  of  each  of  the  original  lives. 
It  waa  also  objected  by  the  defendant, 
that,  being  an  assignee,  he  could  not  be 
compelled  to  enter  into  a  covenant  which 
would  bind  himself  personally. 

Mr,  Camu  and  Mr.  Wiekens,  for  tha 
phdntiff. — The  plaintiff  is  entitled  to  a 
repetition  of  the  covenant  for  renewal,  tho 
present  owner  having  been  a  purchaser 
with  notice  of  the  original  covenant— 7%ff 
Copper  Mining  Company  v.  Beach  (1)  and 
Hodges  v.  Blagravei^).  And  the  new 
covenant  most  be  in  tbe  same  form  as  the 
original,  which  is  a  covenant  for  perpetual 
renewal— jBaynAam  v.  Quy's  Hospital  (3), 
Sadlier  v.  Biggs  (4),  jitkinaon  v.  Pills- 
worth  (5)  and  Moore  v.  Foley  (6).  It 
never  was  the  rule  that  this  Court  would 
lean  against  such  a  construction  of  a  cove- 
nant as  involved  a  perpetual  renewal ;  but 
if  so,  this  is  inch  a  covenant,  even  accord- 
ing to  the  strictest  eonstmction. 


(1)  18BMT.478{S.o.lLaTJ.IUp.CbaDe.84h 

(2)  18  Ebid.  4<H. 
(8)  a  Yes.  295. 

(4)  4  U.L.  Cu.  4M. 

(5)  I  Ridgewftj^FarLCte  (Irish),  449. 

(6)  6  Vm.  282. 
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Mr.  Dartt  for  a  mor^;agee,  tapported 
the  plaintiff's  view,  and  referred  to  the 
form  of  covenant  for  perpetual  renewal  in 
4  Bgiketoood^s  Couv^foneimg,  by  JarnuHt 
p.  see,  and  Ibid.  894,  n. 

Mr.  Batten,  for  the  defendant. — Tkt 
Copper  Mining  Company  v.  Bea^  u  an 
authority  that  trustees  are  not  bound  to 
enter  into  a  personal  covenant  of  this 
nature,  and  for  the  same  reason  an  assignee 
is  not  bound.  The  plaintiff  is  entitled  to 
a  renewal  of  the  lease,  but  it  is  impossible 
to  say  that  a  purchaser  with  notice  of  such 
a  covenant  is  bound  to  enter  into  a  new 
covenantrenderinghimself  personally  liable 
— Keppell  v.  Bailey  (7)  and  Hodges  t. 
Blt^rave.  The  original  covenant  is  not  a 
eoTenant  for  perpetual  renewal.  In  order 
that  a  covenant  may  be  bo  constnied  it 
"  must  be  clear,  p]«n  and- distinct,  and  in 
■ueh  terms  that  will  not  bear  any  other 
cosstmetion" — Broun  r.  T^he{S).  There 
is  a  reasonable  way  of  construing  the  cove- 
nant without  going  the  length  of  a  per- 
petual renewal,  by  making  it  a  covenant  to 
renew  only  on  the  dropping  of  each  of  the 
original  lives.  It  would  be  absurd  to 
follow  precisely  the  words  of  the  covenant, 
because,  if  so,  the  new  lease  to  he  made 
on  the  decease  of  C.  B.  Hare  mustcontun 
a  covenant  to  renew  on  the  decease  of 
C.  B.  Hare.  He  cited  also  Iggulden  t. 
May  {9), 

Wood,  V.C.  considered  that,  according 
to  the  plain  and  natural  eonitmction  of 
the  words,  the  meaning  of  the  covenant 
was  that,  omitting  the  abanrdity  of  putting 
into  the  new  deed  a  life  which  had  already 
dropped,  the  new  lease  should  contain  the 
same  covenant  for  renewal  mutaiii  muUtndi*. 
Where  there  was  a  covenant  in  a  lease  to 
grant  a  new  lease,  subject  to  all  the  cove- 
nants contained  in  the  old  lease,  the  Court 
had  treated  these  words  as  exclusive  of 
the  covenant  to  renew ;  it  would  not  infer 
the  right  of  the  lessee  to  such  a  covenant 
without  words  indicating  a  plain  intention, 
because  if  he  could  insist  on  the  covnumt 


for  renewal  being  inserted,  it  would  be 
equivalent  to  a  pnpetnal  lig^it  of  renewal, 
and  such  a  sweeping  operation  ought  not 
to  be  given  to  a  general  covenant  for  the 
iniertion  of  all  the  covenants  in  the  lease. 
Therefore,  where  it  was  intended  to  ^ve  a 
right  to  a  perpetual  rraewal,  conveyancerB 
had  adopted  a  special  form  for  that  pur- 
pose, and  accordingly  this  identical  form 
of  words  was  given  in  Jarvtan.  It  was 
true  the  covenant  might  have  been  more 
dextroualy  worded,  for  instance,  by  using 
words  descriptive  of  the  c«<u»  que  vie 
instead  of  naming  them;  but,  upon  the 
whole,  it  was  impossible  to  say  the  inten- 
tion was  not  sufficiently  clear.  As  to  the 
other  point  upon  which  The  Copper  Mining 
Company  v.  Beach  had  been  cited,  it  was 
argued,  for  the  defendant,  that  in  no  case 
could  a  party  impose  upon  an  assignee  th* 
neeessi^  of  entering  into  a  pmonal  coTe- 
nant;  but  there  seemed  to  be  no  good 
reason  why  this  should  not  be  done:  when 
the  asf^ee  had  granted  the  lease  at  the 
expiration  of  the  nrst  life  he  became  free, 
the  perpetual  obligation  affecting  only  the 
land  and  the  person  for  the  time  being 
entitied  in  reversion.  The  Copper  Mining 
Company  v.  Beach  came  only  to  this,  that 
there  were  cases  of  specific  performance  in 
which  the  Court  would  not  compel  the 
assignees  to  do  what  it  would  not  compel 
trustees  to  do ;  but  that  rule  waa  not 
universal,  for  if  a  person  contracted  to  sell 
property,  and  before  completion  it  came 
into  the  hands  of  parties  who  were  bene- 
fioally  interested,  they  would  be  obliged  to 
covenant  for  titie,  thoogh  that  would  not 
be  10  in  the  case  of  trustees.  Hie  true 
rule  was,  that  the  Court  would  deal  with 
the  party  according  to  the  nature  of  his 
interest,  and  if  he  were  a  bare  trustee,  it 
would  endeavour  to  discover  some  means 
of  giving  the  lessee  the  benefit  of  his 
covenant  without  imposing  a  personal  lia- 
bility on  the  trustee.  In  this  case  there 
was  no  reason  why  the  covenant  should 
not  be  inserted ;  but  as  both  questions  were 
new,  there  would  be  no  coats  on  eitJier 
ude. 


(7)  2H7I.&K.  £17. 

is)  3  CI.  ft  F.  390.410. 

(»}  9  Ves.  S3tf  I  S.&  7  Esit,  SA7. 
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M.R.  \  STAINTON0.TBB  CARROH 

}Bl78,9.10,20.i  COMPANY. 

Jeamt^^Staiitte  of  LimitaUons—Prin- 
eipul  amd  Agent — Acqnieaeenee  —  Share- 
kdden. 

1/a  eompanji  doet  not  dUcover,  and  ha» 
Ml  ike  means  of  discovering,  the  correct' 
nets  of  entries  in  a  saceession  qf  accounts 
rendered  bjf  their  ageiU,  they  are  not  after 
the  ieeease  of  the  ageni  precluded  by  lapse 
•f  time,  ar  by  certain  shareholdert  omittinyt 
sgeinst  opposition,  to  press  ^  exptanatione 
fneionsiy  asked,  from  skemng  that  such 
eyries  are  not  only  erroneous  but  fraudulent. 

Where  the  accounts  of  an  agent  acting  for 
a  company  have  been  improperly  kept  or 
mgitijed,  and  not  duly  rendered  and  ez- 
j^ned  when  asked  for,  the  Court  will 
dire^  them  to  be  taken  through  a  period  of 
tmeaty-five  years,  though  accounts  sent  in 
had  been  acted  on,  and  though  shareholders 
uko  asked  for  further  iitformalioa  and  ex- 
fUnathns  em  such  aeeounts  did  not  persevere 
t»  abtaw  them. 

The  MiMtfr  in  which  the  Court  will  di- 
net  the  aecmuUs  to  be  taken. 

The  bill  in  this  case  was  filed  by 
Henry  Tibbats   Stainton,  James  Mac- 
l*ren  and  Henry  Dawson,  against  tbe 
Cirron  Company  and  William  Dawson, 
pnying  that  the  Carron  Company  might 
eoBcor  in  all  things  necessary  for  trans- 
faring  to  the  plaintiffs,  as  executors  and 
trastees  of  the  will  of  Henry  Stainton, 
deceased,  and  enabling  them  to  dispose 
<^  the  testatcv*s  shares  in  the  company. 
It  also  prayed  that  accounts  might  be 
t*kn  of  what  at  the  decease  of  the  testa- 
tor was  due  to  him  Crom  the  company  in 
nspect  of  his  shares,  and  of  what  bad  since 
•ecrued,  and  of  what  was  now  due  from  the 
eonpany  to  the  testator's  estate ;  and 
>lso  an  account  of  what  at  the  testator's 
decease  was  due  to  him  from  the  company, 
ud  of  what  was  due  from  the  company  to 
Us  estate  in  respect  of  tbe  open  account 
or  otherwise,  and  that  the  company  might 
psj  to  the  i^ntiffs  the  amonnts  found  due 
apon  such  accounts  to  the  estate  of  the 
ttststor.  Tbebillalsoprayedthatthedefen- 
dsati  mi^t  pay  the  costs  of  the  suit,  and 
tbe  company  might  be  decreed  to  take 
Htv  Sams,  XXTIL— Oaua. 


and  concur  in  all  proper  measures  to  put 
an  end  to  tbe  action  aad  proceedings  they 
had  instituted  in  Scotland,  and  to  relieve 
tbe  testator's  estate  from  the  effects  thereof, 
including  the  costs  incurred  thereby ;  and 
further  that  the  company  might  be  re- 
strained from  selling  the  shares  of  H. 
Stainton,  or  declaring  them  forfeited,  or 
doing  any  act  in  reladon  thereto,  and  from 
prosecuting  any  new  action,  &e.,  in  Scot- 
land, or  continuing  the  inhibidon  or  arrest- 
ment, or  from  commencing  or  prosecuting 
any  other  action  in  Scotland  or  eliewbeie, 
against  the  plaintiffs  in  respect  of  the  debt, 
which  the  company  claimed  as  due  from 
the  testator,  or  from  suing  out,  laying  on, 
using  or  continuing  any  arrestment  or 
inhibition,  or  other  diligence  or  process  in 
Scotland,  for  attaching  the  heritable  or 
moveable,  real  or  personal  estate  of  the 
testator  in  Scotland,  and  from  preventing 
the  plmntiffs  from  dealing  with  such  pro- 
perty. 

The  Carron  Company  was  established 
in  Sootland  for  the  manufoctnre  of  iron 
goods.  H.  Stainton  was  a  holder  of  101 
shares  in  the  company ;  he  was  also  a 
director,  and  in  1808  he  was  appointed 
the  manager  of  the  business  of  the  com- 
pany in  London.  From  tbe  time  of  his 
appointment  until  1S25  he  was  paid  a 
commission  of  51.  per  cent,  upon  all  ready- 
money  sales  and  cash  collected  by  him  on 
open  accounts.  On  the  10th  of  May  1826 
the  company  resolved  that  the  salary  of 
H.  Stainton  should  be  fixed  at  2,000/. 
from  the  30th  of  June  18*26  to  the  80th  of 
June  1826,  with  the  use  of  tiie  dwelling- 
house  aUaehed  to  the  warehouse,  and  al- 
lowances for  coals,  candles  and  taxes. 

H.  Stainton  died  on  the  5th  of  Decem- 
ber 1851,  having  by  his  will  appointed 
the  plaintiffs  his  executors  and  trustees. 

The  Carron  Company  alleged,  that  the 
company's  resolution  of  the  10th  of  May 
1826  deprived  the  testator  of  all  commis- 
sion from  that  time,  and  substituted  2,0002. 
a  year  for  his  future  services ;  but  the 
plaintiffs  insisted  that  the  resolution  con- 
tinued for  a  year  only ;  that  it  was  never 
renewed,  and  that  it  never  included  a  sum 
of  2502.  allowed  as  Woolwich  expenses ; 
and  they  insisted  that  the  testator  was  a 
ereditorctfthe company  for4,018l.  lOf.  l<f. 
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The  company,  on  the  contrary,  insisted 
that  the  testator  was  a  debtor  to  them  for 
66,617/.  la.  Qd.f  and  they  claimed  in  ad- 
dition S8,628j.  4«.  9id.f  on  account  of 
interest  from  time  to  time  due  up  to  the 
Slst  of  December  1857. 

Several  suits  were  instituted  in  En^and 
to  obtain  an  adminbtratlon  of  the  estate 
of  the  testator. 

The  company  also  took  prooeedings  In 
Scotland  to  obt«n  payment  of  their  idaim, 
and  to  attach  the  heritable  or  moveable 
estate  of  the  testator  in  Scotland,  and 
proceedings  for  t^is  purpose  were  now 
pending.— 

Maclaren  v.  StaiiUont  16  Beav.  270 ; 
s.  e.  32  Law  J.  Rep.  (h.b.)  Chanc. 
274. 

The  Carron  Company  v.  Maclaren,  5 

H.L.Ca8.416;  s.  c.  24  Law  J.  Rep. 

(n.s.)  Chanc.  620. 
Siainton  v.  the  Carron  Cwapai^,  18 

Beav.  146;  s.  c.  2S  Law  J.  Rep. 

(H.8.)  Chanc.  299. 
Stainten  v.  the  Carron  Company^  21 

Beav.  500 ;  s.  e.  25  Law  J.  Rep. 

(n.s.)  Chanc.  577. 
This  suit  was  finally  instituted  against 
the  Carron  Company.  The  plainti^  in- 
sisted that  monthly  accounts  had  been 
settled  with  the  company ;  that  the  same 
had  been  the  subject  of  discussion  at  the 
meetings  of  the  company  in  Scotland ;  that 
explanations  had  been  given  to  the  inqni- 
ries  of  shareholders,  and  to  Messrs.  Todd 
ftRonuuneinpartienlar;  tiiat  the  books  of 
the  London  agency  were  always  open  to 
the  shareholders;  that  H.  Stainton  had 
banded  over  to  the  company  a  large  secret 
fund,  which  had  arisen  out  of  certain  trans- 
actions carried  out  and  concluded  by  H. 
<  Stanton,  as  the  London  agent,  and  that 
nothing  was  due  from  hia  estate  to  the 
company.  The  defendants,  on  the  con- 
trary, alleged  thst  the  testator  had  retained 
in  his  hands  large  sums  beyond  the  amount 
of  his  salsry,  and  they  denied  that  any 
proper  account  had  been  sent  to  Scotland; 
that  Uiey  were  not  aware  of  the  errors  in 
the  aceonnts,  and  had  no  means  of  dis- 
covering them  or  at  sanctioning  Uiem  by 
approval. 

From  the  affidavits  made  on  behalf  of 
the  d^ndanti  by  an  accountant,  and  by 


the  bookkeeper  of  the  company,  it  ap- 
peared that  the  books  kept  st  the  office  of 
the  London  agency  consisted  of  the  ex- 
pense books,  disbursement  books,  which 
contained  a  column  for  6gure8  referring 
to  vouchers  for  the  payments  entered, 
share  journals,  cash  books,  sale  books, 
invoice  books,  pass  books  to  the  bank 
aeeonnt,  and  ledgers.  The  expense 
books  contained  daily  entries  of  petty  pay- 
ments, as  porterage,  booking  parcels,  por- 
ters, day  labourers,  and  weekly  servants' 
wages,  tolls,  and  other  small  payments,  as 
low  as  id.f  from  time  to  time  made  in  con- 
ducting the  business  of  the  London  agency. 
All  other  payments  in  conducting  such 
agency  were  entered  in  the  disbursement 
books,  and  at  the  end  of  each  month  the 
payments  in  the  expense  books  were 
classed  under  various  heads  and  under  the 
direction  of  Henry  Stainton  ;  the  totals 
were  posted  into  the  diabursement  book 
for  the  time  being  in  use.  At  the  end 
of  each  month  all  the  entries  in  the  dis- 
bursement book  wen  carried  into  die 
journal  under  two  heads,  viz.,  payments 
**on  account  of  tlie  Carron  Company,** 
and  payments  on  account  of  *'  wares."  The 
entries  under  the  latter  head  purported  to 
be  payments  relating  to  and  being  chaiges 
on  the  London  business  of  the  company, 
while  the  entries  under  the  former  head 
purported  to  be  payments  made  by  ths 
London  agency  on  account  of  the  company, 
but  not  chargeable  against  the  London 
business.  The  cash  books  contained  en- 
tries of  all  easfa  received,  and  the  diacounts 
and  abatements  allowed  to  enstomeis.  In 
these  books  sums  received  relating  to  the 
London  business  were  entered  in  black 
ink,  and  sums  received  not  relating  to  the 
London  business  were  entered  in  red  ink. 
The  journals  and  invoice  books  contained 
the  usual  entries  necessary  for  keeping  the 
hooks  upon  the  system  of  double  entry. 
In  these  books  the  entries  from  the  differ- 
ent books  used  in  the  agency,  except  the 
ledgers,  were  arranged  under  their  proper 
heads,  and  from  the  journals  and  invoice 
books  the  accounts  were  posted  into  the 
ledgers.  The  invoice  books  were,  in  foct, 
journals,  in  which  all  journal  entries  re- 
lating to  the  sale  of  goods  were  made. 
Aecounta  were  rendered  half-yearly,  tm 
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tie  Mth  of  Jniw  and  th«  SItt  of  Deeerober, 
ud  tbey  coniisted  of  rix  monthly  ao- 
oonnti,  one  for  eocb  month  of  the  preeed- 
io^IuUf-year,  and  of  a  statement  or  balance 
theet,  pnipoitiiig  to  ahew  the  state  of  tvay 
iccoant  in  the  ledger  at  Uie  end  of  the 
half-year. 

From  these  aflSdavits  it  fhrther  ap- 
paand  diat  the  hooks  of  the  London 
igeacy,  with  the  exception  of  the  dishnrse- 
mait  book,  e<»tained  no  entry  whatoTer 
iHuek  ibewad  the  chaiges  oeeomng  in 
the  monthly  aecomits  nnder  the  head 
«f  "  wares,'*  as  **  porterage,"  &c.,  and 
other  chaiges  occurring  therein  under  the 
bead  of  Carron  Company,  as  *'  sundry 
diirges  and  expenses       that  the  dis- 
bursement books  eontained  entries  against 
the  Carron  Company  of  the  items  which 
in  the  monthly  accounts  appear  nnder  the 
tern  '*  sundry  diaiges  and  expenses." 
That  upon  an  examination  oi  the  disburse* 
uent  books  it  appeared  that  the  sums 
ia  the  monthly  accounts  rendered  snb- 
•eqneat  to      SOtii  oCJvM  1836,  charged 
ss  fiir  "  porterage,"  ftc,  were  the  a£^- 
gate  of  rarions  itnss,  which  were  entered 
separately  in  the  disbursement  books ;  and 
that  upon  comparing  such  books  with  the 
expense  books,  it  appeared  that  the  lai^r 
Biuaber  of  these  items  so  entered  separately 
in  the  dirbnrsement  books  were  transferred 
from  the  expense  books,  but  that  in  almost 
every  instance  a  portion  of  the  sums  en- 
tocd  ae  '*  porterage,"  &c.,  in  the  monthly 
aeeonnts  was  not  transferred  from  the 
cipsase  books,  and  that  with  one  exeep- 
lion,  oeearring  in  Deeembor  ISSfi,  the 
*atfy  in  the  disbursement  books  of  so 
raneh  ^  the  charges  ccmtained  in  the 
mnithly  accounts  for  "  porterage,"  &c.  as 
did  not  consist  of  items  posted  from  the 
npesse  boi^s,  was  in  the  form  of  a  charge 
for  *'  sundry  cbarges  and  expenses  for 
vates,"  or  "  sun^bry  charges  and  ex- 
penses     and,  with  the  exception  of  the 
catries  in  the  disbursement  books,  there 
*is  no  enUy  whatever  in  the  books  of  the 
I'Oodon  agency  wluch  purported  to  shew 
that  the  smn^  or  any  part  thereof,  entered 
ia  the  ezpenae  bodes,  or  the  sums,  or  any 
of  them,  or  any  part  theTe<tf,  charged  in  the 
wmtUy  aeeonnts,  by  means  of  the  items 
Bsationed,  wem  paid,  expended  or  implied 
oa  aeeovnt  of  the  eompany  in  the  business 


transacted  at  the  London  agency,  and 
that  there  was  nothing  in  the  hooka  of  such 
agency  which  in  any  way  explained  or 
supported  the  entries  in  the  disbursement 
books. 

The  affidavit  then  pointed  out  one  or 
two  instances  from  which  conclusions  were 
drawn  that  entries  in  the  disbursement 
books  posted  from  the  expense  books  had 
been  ^tered,  and  that  sums  had  beeik 
chaiged  against  the  company  laiger  in  the 
a^;regate  than  ought  to  have  been,  and 
that  so  much  of  the  eharges  for  *'  porter- 
age," ftc  when  not  explained  by  the 
expense  books,  was  entirely  fictitious  and 
improperly  debited  against  the  company. 
It  was  also  pointed  out  that  the  disburse- 
ment books  contained  other  entries  charged 
in  the  monthly  account  against  the  com- 
pany, which  were  wholly  unsupported  or 
unexplained  by  any  corresponding  mtry  in 
the  other  books  of  the  London  agency. 

The  private  cash  books  of  Henry  Stain- 
tim  were  also  examined,  and  each  page  of 
tibese,both  on  the  debit  and  on  the  credit  side, 
was  stated  to  exmtain  three  columns ;  that 
the  first  or  left  hand  column  on  the  debit 
and  credit  sides  respectively  related  to  re- 
ceipts and  payments  on  H.  Stainton's  own 
private  account;  that  the  second  column 
on  the  debit  and  credit  sides  respectively 
related  to  bills  received  and  paid  on  ac- 
count of  the  Carron  Company ;  and  that  the 
third  or  right  hand  column  on  the  debit 
and  credit  sides  of  the  account  respectively 
related  to  cash  received  and  paid  on  ac- 
count of  the  Carron  Company ;  that  in  the 
first  or  kfk  hand  column  of  the  debit  side 
of  these  books  sums  were  debited  (impro- 
perly as  assumed)  against  the  eompany, 
which,  with  some  few  exceptions,  were 
entered  as  cash  receipts  by  H.  Stainton  on 
his  own  account,  and  that  it  was  done  at 
or  about  the  dates  under  which  the  sums 
were  charged  against  the  Carron  Company, 
in  the  books  oi  the  London  agency,  and  it 
was  believed  that  there  was  not  on  the 
payment  or  the  credit  side  of  these  private 
cash  books,  or  in  certain  memoranda  eon- 
nested  witii  them,  any  entry  of  any  pay- 
ment which  purported  to  shew  that  the 
sums  so  entered  in  the  first  column  of  the 
debit  dde  ot  the  books  as  received  by  H. 
Stainton  on  his  own  account,  or  any  of 
them,  or  uiy  part  thereof  were  or  was 


Digitized  by 


93 


COURTS  OF  CHAKCERT: 


[Nnr  SuiBt 


expended  on  account  of  the  Canon  Com- 
pany. The  private  cash  hooka  also  con- 
tained in  the  first  colamn  of  the  debit  aide 
an  entry,  "journey  per  wares,  115/.  \5s. 
6d."  and  in  the  first  column  of  the  credit 
aide  of  the  same  hook  is  an  item,  journey 
100/.,"  from  which  it  was  assumed  thmt 
H,  Stainton  pnt  that  sum  into  his  poise 
on  the  occasion  of  a  journey ;  this  sum  of 
115^.  Iffr.  6d.  being  one  of  ihe  lums  stated 
M  improperly  charged  i^nst  the  com- 
pany. 

There  were  other  instances  of  credit  taken 
for  journeys,  but  with  these  exceptions 
there  was  no  entry  on  the  credit  side  of  the 
same  books  in  any  way  corresponding  with 
the  entries  on  the  debit  side.  The  private 
cash  books  also  shewed  that  previous  to 
the  30th  of  June  1 825  sums  were  entered 
as  taken  for  a  journey  to  Scotland,  bat 
that  in  none  of  these  instances  was  there  s 
corresponding  entry  on  the  debit  side  of 
the  private  cash  book,  or  any  entry  either  in 
those  hooks  or  in  the  books  of  the  London 
agency,  which  chained  the  Canon  Com- 
pany with  the  amount  taken  by  H.  Stain- 
ton  for  his  journey,  or  represented  that  he 
received  such  amount  from  the  company. 
After  the  Slst  of  December  1825  there  was 
DO  entry  in  the  private  cash  books  or  me- 
moranda which  mentions  or  refers  to  com- 
misaion,  '*  Woolwich  salary,"  or  *'  Woolwich 
expenses,"  and  from  an  examination  of  the 
private  cash  books  it  was  surmised  that  all 
the  entries  marked  as  improperly  debited 
by  H.  Stainton  were  retained  by  him  for 
his  own  use. 

The  cause  now  came  on  upon  a  motion 
for  ft  decree. 

Mr.  R.  Palmer,  Mr.  Selwyn  and  Mr. 
Kenyan,  for  the  plaintiffs. — The  defendants 
would  open  no  less  than  fifty-two  half- 
yearly  accounts,  which  had  been  duly  sent 
to  Scotland  and  settled  there.  If  any  ac- 
count was  to  be  taken,  it  must  be  most 
ample,  but  it  would  in  effect  be  deciding 
on  a  question  of  fraud. — 

Pattwm  T.  MiUst  1  Dow  &  CI.  342  ; 
s.  c.  2  Bligh,  N.S.  £19. 

Don  T.  Xtppeumn,  5  CI.  &  F.  1. 

34-4  mU.  4.  e.  27. 

Story  on  Confiict  of  £ai9«,  p.  282. 

Reimers  v.  Druce,  23  Beav.  145  ;  s.  c. 
26  Law  J.  Aep.  (n.s.)  Chanc.  196.- 


The  Master  op  thb  Rolls. — An  ac- 
count must  he  taken  :  the  only  question 
seemed  to  he  the  form  in  which  it  must  he 
done.  It  was  impossible  to  treat  the  docu- 
ments sent  to  Scotland  as  settled  accounts 
without  giving  the  company  leave  to  sur- 
charge and  &lsify. 

Mr.  RoUt  Mr.  FoUttt  nd  Mr,  Ctttim, 
— The  defendants  were  dearly  entitled  to 
a  general  account.  It  was  the  duty  of  the 
testator  as  manager  to  render  correct 
accounts,  and  to  state  them  in  such  a 
manner  as  to  represent  items  under  their 
true  description.    The  accounts  which 
were  to  be  laid  before  the  company  from 
all  the  agencies  were  previously  submitted 
to  Mr.  Stainton,  and  he  made  alterations  in 
them ;  the  accounts  settled,  as  it  was  said, 
never  in  &ct  afforded  materials  for  the 
company  to  ascertain  if  the  agent  had  been 
rightly  credited.    Hie  company  then  bad 
ft  right  to  a  general  account.    It  was  in 
inch  a  ease  nothing  to  say  that  the  com- 
pany could  have  called  for  vouchers;  and 
as  for  any  acquiescence,  there  was  none. 
Up  to  June  1825  the  books  explained 
themselves,  everything  was  clear,  and 
though  in  the  subsequent  accounts  every 
class  of  disbursement  remained  the  same, 
still  there  arose  a  class  of  extra  chafes 
which  had  never  been  made  while  he  was 
in  receipt  of  commission,  and  many  of  these 
entries  were  made  at  times  which  nearly 
corresponded  to  tiiose  made  in  a  book 
relating  to  his  private  income.    Upon  the 
evidence,  therefore,  it  ms  clear  that  no 
proper  account  had  been  eiUier  kept  or 
tendered,  and  the  defendants  were  entitied 
to  what  they  asked,  a  general  account.— 

Willis  V.  Jemeyan,  2  Atk.  252. 

Ticket  V,  Short,  2  Ves.  289. 

Earl  of  Harduneke  v.  Vernon,  14  Ves. 
504;  S.C.  4lbid.  411. 

Coleman  v.  Mellerth^  2  Mac.  &  6. 
309. 

AUfrey  v.  AUfrey,  10  Beav.  353;  s.  c. 
1  Mac.  &  G.  87;  1  Hall  &Tw.  179; 
17  Law  J.  Rep.  (m.b.)  Ghane.  30. 
Clarlte  v.  Tifpimg,  9  Beav.  384. 
Stratford  v.  Taynam,  Jac  418. 
The  deiimdantfl  vmv  also  entitled  to  com- 
pound interest  on  the  money  retained.  The 
Courts  here,  however,  did  not  give  it,  but 
the  Conru  in  Scodand  cUd.    If  numey 
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vu  improperly  withheld,  the  lex  loci  con* 
tnetit  mn$t  prevaiU  and  not  the  lex  loci 
i^Mtimtis.  The  English  Court  wonld  never 
■aj,  I  will  exercise  a  foreign  jurisdiction, 
if  joa  will  come  here  and  have  your  cause 
determined  ;  this  Court  also  could  not  de- 
tennine  the  qaestionB  upon  the  Statute  of 
Limitatioiii  with  Teference  to  fmeign  law. 

iff.  A.  Palmer,  in  reply. 

July  20. — The  Master  of  the  Rous. 
—  The  accounts  between  the  testator's 
eitate  and  the  Carron  Company  ought,  no 
doubt,  to  be  opened.  The  testator  was 
not  only  a  partner  in  the  company,  hut 
he  was  the  manager  of  its  business  in 
London,  and  also  its  agent ;  he  had  no  other 
buiness,  and  devoted  the  whole  of  bis 
tnae  to  thu ;  so  Car  therefore  it  was  the  or- 
dinuy  ease  of  a  txading  firm  abroad  sanding 
4ae  (tf  ita  membos  to  another  country,  to 
eondnet  any  burinegs  they  might  have 
Aen.  Had  the  testator  been  aUve,  what 
would  hare  been  his  position  with  respect 
to  the  accounts  now  produced  f  They  shew 
ttttt  he  received  sums  varying  from  3,000f. 
to  3,000i.  a  year  on  behalf  of  the  company 
vithout  shewing  any  discharge ;  he  pro- 
dnces  no  vouchers  and  gives  no  explana- 
tion whatever:  an  account  in  such  a  case, 
therefore,  wonld  be  a  matter  of  course, 
hat  he  would,  no  doubt,  have  all  proper 
allowance  made  to  him  in  respect  of  them. 
The  daim,  however,  is  made  against  the 
penons  ben^cially  interested  in  his  estate, 
^ley  an  entitled  to  say  lliat  no  claim  was 
Bide  until  after  die  death  of  H.  Stainton, 
nd  that  be  might  have  been  able  to  ex- 
what  they  cannot,  and  that  they  are 
CBtitled  not  only  to  the  bene6t  of  every 
explanation  which  can  possibly  be  sug- 
Sttted  consistent  with  the  course  of  deaU 
i&g  between  him  and  the  company,  but 
>lw  to  the  most  liberal  oonstnietion  that 
em  he  put  upon  it. 

Hw  testatOT  was  evidently  a  man  of  buai* 
1MB, nethodical and  careful.  Hekeptcare- 
fal  accounts,  and  acrnpulously  preserved 
vondiaa  tatiba  amallert  payments,  all  duly 
•Ranged ;  but  ibmn  an  no  Toudien  fat 
^  itesit  in  raspeet  of  which  it  is  sought 
to  open  the  account.  This  is  nn&vour- 
•Ue  to  the  testator's  estate.    It  is  not 

pRtcnded  that  any  of  the  voucbm  have 


been  lost  or  destroyed.  As  far,  however, 
as  a  negative  can  be  proved,  it  appears 
that  there  never  were  any  vouchers.  It 
was  his  duty  to  preserve  the  vouchers 
and  evidence  of  payments  and  sums  re- 
ceived. In  Haigv,  Gray  (1)  I  stated  the 
prineipte  which  must  govern  these  cases 
as  follows It  cannot  be  too  generally 
known  or  undentood  amongst  all  persona 
dealfag  with  each  other  in  the  dwracter 
of  prinapal  and  agent,  how  severdy  this 
Court  deals  with  any  irregularities  on  the 
part  of  the  agent,  how  strictly  it  requires 
that  he  who  is  die  person  trusted  shall  act 
in  all  matters  relating  to  such  agency  for 
the  benefit  of  his  principal,  and  how  im- 
perative it  is  upon  him  to  preserve  correct 
accounts  of  all  his  dealings  and  trans- 
actions in  that  respect,  and  that  the  loss, 
and  still  more  the  destruction  of  such 
evidence  by  the  agent,  falls  most  heavily 
on  himself."  These  observations,  how- 
ever, apply  only  in  the  present  ease  to  the 
necessity  of  keeping  correct  accounts  of 
the  application  and  receipt  of  money ;  here 
no  accounts  were  kept  of  these  particular 
items,  which  of  itself  is  sufficient  to  open 
the  accounts,  making  just  allowances;  but 
if  it  could  be  shewn  that  the  allowances 
exceeded  the  unvouched  items,  the  Court, 
upon  the  evidence  before  it,  might  not 
think  it  proper  to  go  into  the  aecounts. 
The  explanations,  however,  which  have 
been  given  are  highly  unsatisfactory. 
There  is  the  remuneration  of  the  testator;  no 
question  can  arise  upon  that.  The  testator 
clearly  understood  that  his  salary  was  to 
be  2,000/.  a  year  for  the  fhture,  and  nothing 
more,  with  the  exception  of  tiie  allowance 
for  coals  and  candles,  and  the  house  rent 
free.  The  unvouched  items  for  "  porter- 
age," after  the  salary  was  fixed,  are  not 
explained;  the  excess  was  not  charged 
as  commission.  The  salary  is  out  of  con- 
sideration ;  and  it  cannot  be  suggested 
that  it  was  commission  that  went  to 
make  up  one  of  these  items  of  **  porter- 
age," since  he  did  not  understand  that 
he  was  to  have  commission,  and  though 
reluctant,  he  ma  eompeUed  to  take 
the  salary.  Viliat  is  there  then  beyond 
to  explun  the  unvouched  excess  of  from 
2,000J.  to  8,000<.  a  year  above  the  salary  ? 

(1)  20  Beav.  219. 
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Nothing.  Many  soj^^tions  have  been 
made ;  expenus  at  Woolwich,  for  instance) 
hut  up  to  1825  they  new  exceeded 
600/.  a  year,  and  that  bnsineea  waa  los- 

pended  for  two  or  three  years  after  that 
time.  Theil  there  are  the  casual  expenses 
of  travelling  and  other  expenses,  journeys 
to  Carron  and  the  like ;  but  that  also  is 
quite  insufficient  to  meet  this  amount; 
and,  in  addition,  if  he  is  to  be  treated 
simply  as  an  agent,  these  journeys  to 
Carron  as  an  agent  not  sent  for  by  the 
principal,  but  who  goes  for  his  own  con- 
venience to  see  the  principal,  would  not 
be  allowed ;  and  in  the  accounts  no  charge 
is  made  fca  these  journeys.  Should  it 
be  regular,  and  the  accounts  settled  be- 
tween them,  without  any  sueh  entry 
being  made  in  taking  the  accounts,  the 
chai^  of  such  a  journey  would  not  be 
allowed.  It  would,  however,  be  allowed, 
if  the  accounts  were  to  be  taken  on  a  dif- 
ferent principle ;  but  it  would  he  under  a 
different  head.  The  case,  however,  would 
be  treated  liberally  ;  snggestions  would 
be  attended  to ;  and  so  would  entries  in  a 
private  journal  or  diary,  though  the  defect 
was  caused  from  the  testator's  not  having 
kept  [ffoperaeoounta,  though  it  seems  ttder* 
ably  clear  that  it  was  ap^ied  to  hia  own 
use.  It  is  then  said,  that  these  are  settled 
accounts,  duly  rendned,  and  acquiesced  in 
and  allowed  by  the  Carron  Company.  If 
so,  that  would  prevent  their  being  opened, 
notwithstanding  sucb  an  item  as  this, 
because  if  cognisant  of  the  fact  for  many 
years,  without  questioning  it  ^1  after  the 
testator's  death,  it  would  be  very  doubtful 
whether  the  Court  would  entertain  the 
question  after  a  lapse  of  time  and  after  his 
death.  Hereeveryhalf-yearthetestatorsent 
ai»onnts  to  the  manager  of  the  Carron  Com- 
pany; and  he  acted  with  respect  to  them  aa 
the  testator  directed.  Aeeounta  were  gene- 
rally laid  before  the  rompany  at  their  gene- 
ral half-yearly  meetings,  but  there  was  no- 
thing stated  on  them  which  could  expose 
this  particular  fact  now  brought  to  light.  In 
what  character  did  the  testator  stand  to  the 
company  7  He  was  not  a  mere  agent,  but 
a  member  of  the  partnership,  and  one  of 
the  partners  carrying  on  the  business  of 
the  partnership  in  Lcmdon  for  the  benefit 
of  the  partners,  at  a  salary ;  and  practically 
the  testator  and  the  manager  at  Carron 


filled  the  same  character  towards  Uieahin- 
holdera  that  directora  tif  a  railway  company 
hold  tomvds  the  ordinary  shazafaolden. 
It  i^pean  in  evideaoa  that  they  regulated 
the  affiurs  of  the  ctnnpany  and  comlueted 
the  business  as  they  pleased,  and  rendered 
such  acconnts  as  they  liked,  subject  to  hav- 
ing questions  askedbyshareholderaat  gene- 
ral meetings.  The  testator  and  his  family 
certainly  seem  to  have  had  sueh  a  prepon- 
derance of  votes,  that  it  would  have  been 
difficult,  if  any  one  of  the  shareholders  hsd 
desired  it,  to  remove  these  gentlemen 
from  being  directors  or  managera,  and  to 
put  olher  persons  in  their  ^aoes.  No 
audi  intention,  however,  existed ;  tlw  cm^ 
therefore,  is  to  be  regwded  aa  that  of  a 
company,  where  there  having  been  a  change 
made  in  the  direction,  an  inveatigation 
into  the  conduct  and  accounts  of  the 
late  manager  is  insisted  on.  This  case 
in  many  respects  reminded  me  of  Tke 
York  m»d  North  Midland  RaUway  Com~ 
panji  V.  Hudson  (2),  as  to  the  principle 
upon  which  the  account  must  be  taken. 
The  correspondence  teems  with  the  alarm 
which  the  testator  felt  at  the  possibility  of 
the  partnen  inspecting,  or  aending  anybody 
to  inspect  the  accounts.  He  took  coun- 
sel's o^nion,  and  was  pr^aied  to  resist  it 
to  the  utmost ;  and  be  said  that  nothing 
short  of  a  decision  of  the  House  of  Lords 
would  induce  him  to  permit  any  share- 
holder of  the  company  to  examine  any 
of  the  accounts  be  was  keeping.  The  tes- 
tator, therefore,  waa  not  only  in  the  posi- 
tion of  a  director  giving  such  information 
as  be  pleased  to  the  company ;  but  he 
was  also  in  a  situation*  in  which  he  con- 
tended that  the  company  had  no  right  to 
nay  more  information  than  he  thought 
fit  to  give  to  them,  or  such  as  he  and  Mr, 
Dawson  together  Uionght  fit  to  ^ve  them, 
and  Uut  he  was  prepared  to  resist  such 
claims  by  every  species  of  legal  obstacle. 
Under  these  circumstances,  Messrs.  Todd 
&  Romaine,  who  wished  for  such  investi- 
gation, very  wisely  upon  the  evidence 
which  they  had,  abstained  from  further 
molestation.  The  company  was  prosperous, 
and  waa  increasing  in  prosperity,  and  a 
slight  increase  was  made  to  the  dividend. 

<X)  18  Besv.  70 1  1.0,  98  Law  J.  Bm. 
Cbaa&WC 
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ne  teitator  held  out  to  thMi  the  evQ  and 
tbe  conscqneDcefl  of  difseniioD,  and  the 
probability  of  a  rival  company ;  and  it  ii 
Bot  too  much  to  say  that,  being  ignorant 
of  6cti,  they  acted  viiely  in  forbMring  to 
press  the  matter. 

Is  it  postible  then  to  say,  that  the  ac- 
eonnts  sent  to  Mr.  Dawson  at  Carron  have 
been  aeqniesced  in  and  approved  by  the 
etHDpany,  or  that  Mr.  Dawson,  the  manager 
It  Camm,  can  be  treated  as  the  com- 
pany, or  Alt  he  can  be  allowed  by  bis 
scqniescenee  to  bind  the  excluded  diare- 
bolderB,  who  were  kept  at  arm's  length,  and 
were  allowed  to  know  nothing  but  what 
the  testator  bad  really  sanctioned  ?  It  is 
qnite  impossible.  It  would  be  less  star- 
tling to  hear  it  said,  that  Mr.  Dawson  might 
be  trestsd  as  a  director  who  onght  to  have 
iBTcstigated  these  matters  fully,  whose  duty 
it  was  to  inrestigate  them  more  fully,  and 
Aat  he  might  possibly  have  been  made 
lishle  for  what,  if  anything,  in  taking  the 
accounts,  should  not  be  found  forthcoming 
from  the  testator's  estate ;  but  to  treat  him 
K  his  nlenee  on  the  •nbjeet  as  binding  the 
coapmy,  some  of  the  shuefaoldert  of  which 
were  «adeamuring  to  see  t^e  aeconnts  and 
to  isoertmn  the  matter,  and  were  ear^lly 
excluded,  and  none  of  whom  saw  more 
than  they  were  permitted  to  see,  seems  im- 
possible. I  make  no  comment  on  the  tes- 
tstor*s  letters,  in  one  of  which  he  says, 
''Ton  must  give  them  just  what  is  suffi- 
eiest  to  satisfy  and  avoid  details,  and  no 
Bwre." 

The  aeconnts  sent,  therefore,  do  not 
■Act  the  rights  of  the  defendants,  the  Car- 
nn  Company,  and  neither  time  nor  settled 
seeonnte  aflfoet  this  question ;  and  if  on  my 
deeree  I  treat  the  account  as  partially 
Kttled,  it  is  only  to  avoid  the  expense  and 
delay  that  would  be  occasioned  by  taking 
(be  aeconnts  from  the  beginning.  It  might 
posriUy  be  found  to  be  an  instrument  of 
dday  and  expense  and  prevent  the  final 
sdjQstment  of  this  matter.  I  propose, 
therefore,  to  have  all  theseitems  thoroughly 
inquired  into,  to  charge  the  testator  with 
die  receipt  of  the  sums  appearing  in  the 
books  to  have  been  received  by  him, -and 
tten  to  allow  those  who  represent  tiie  tes- 
tilor  to  discharge  his  estate  in  the  best 
■UHr  they  can,  bvt  giving  to  them  all 
jut  lUowances.    Soeh  being  my  objeel^ 


take  an  aoeomt  of  the  dealings  and  trans- 
actions of  the  testator  on  behalf  of  the 
Carron  Company  from  the  30th  of  June 
1825  until  his  deeease,  and  in  taking  such 
account  the  books  of  the  def»ased  are  to 
be  admitted  as  evidence  for  both  sides,  and 
are  to  be  treated  as  conclusive  between 
both  parties  except  as  hereinafter  mention* 
ed.  Then  the  defendants,  the  Carron  Com- 
pany, are  within  six  weeks  frem  the  date 
of  Uie  decree  to  deliver  to  the  pluntifi  a 
Hst  of  sneh  items  appearing  in  the  books, 
as  they  desire  to  have  vouched  or  account- 
ed for,  and  thereupon  an  aecount  is  to  be 
taken  of  such  items,  and  in  taking  snck 
account  all  just  allowancee  are  to  be  made 
to  the  testator.  In  all  other  respects  the 
accounts  appearing  in  the  testotor's  boolcs 
are  to  be  treated  as  setUed  accounts,  but 
with  liberty  to  the  plsintiffb  and  defendants 
respectively  to  snrchai^e  and  falsify  as  they 
may  be  advised.  In  addition  I  think  it 
proper  to  direct  that  if  any  balance  appears 
to  be  due  from  the  testator  in  taking  such 
accounte  at  the  end  of  each  year,  the  same 
is  to  be  stated,  in  order  that  the  Court 
nuy  deal  with  them  iriien  the  ease  shall 
come  back  on  forUia  consideration.  I  ex- 
press no  opinion  whether  the  law  of  Eng- 
land or  Scotland  is  to  be  considered  as 
governing  the  mode  of  taking  these  ae- 
connts ;  that  most  be  considered  in  cham- 
bers, when  particular  questions  may  he 
raised  with  respect  to  the  accounts  them- 
selves ;  but  if  by  the  result  of  the  account 
it  shall  appear  diat  considerable  balaucee 
have  been  annually  retained  by  the  testa* 
tor,  not  merely  as  agent  but  as  director  and 
trustee,  it  would  be  diffienlt  to  pmmade 
me  that  his  estate  can  avoid  accounting  for 
interest  on  sums  which  would  have  been 
pidd  to  tiie  shareholders  or  would  have 
borne  interest  for  the  company  in  his 
hands  if  he  had  kept  bis  aeconnte  in  the 
open  and  proper  manner  he  ought  to  have 
done,  and  which  the  shareholders  had  no 
opportunity  of  seeing,  and  also  if  it  shall 
appear  that  these  sums  which  were  belong- 
ing to  the  company  and  were  in  his  hands 
produced  interest  or  profit. 

My  decree  should  be  considered.  It  in- 
verto  the  position  of  the  parties,  turns  the 
plaintiffi  intodefendants  andthedefendante 
to  plaintifh.  I  think  it  therribvs  neoessary 
towam  the  parties  that  if  tUsdeeme  is  not 
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proieeuted  by  the  plidntlfi^  which  ii  pro- 
bable or  very  possible  they  may  not  think 
it  desirable  to  do  before  me,  I  cannot 
compel  a  party  to  prosecute  a  decree;  and 
should  the  defendants  not  think  fit  to  pro- 
secute it  until  after  ttie  proceediags  in  Scot- 
land hare  been  concluded,  I  shall  as  far  as 
I  am  able  throw  every  impediment  in  the 
way  of  their  proceeding  with  the  decree  at 
all.  It  is  highly  objectionable  that  a  decree 
should  be  kept  hanging  over  the  heads 
of  persons,  and  I  wUl  endeavour  to  pie- 
vent  it. 

Mr.  Po/tMr.— There  can  be  no  question 
now  upon  the  authori^  of  the  Court  to 
stay  the  proceedings  in  Scotland:  the  prayer 
of  the  hill  extends  to  it,  and  it  would  be 
manifestly  not  for  the  interest  of  either 
party  that  they  should  go  on. 

The  Master  of  thb  Rolls. — There  is 
difficulty.  I  am  bound  to  consider  that  the 
House  of  Lords  was  right  in  coming  to  a 
difiereot  conclusion  to  what  I  did  when  I 
granted  an  injunction. 

3fr.  Pa^er.— That  was  an  interloentory 
application. 

The  Master  OP  TBx  Rolls. — True.  As 
T^ards  the  interests  of  these  parties,  it  was 
an  unfortunate  decision.  It  was  not  a  case 
in  which  it  was  proper  to  stay  the  pro- 
ceedings ;  I  am  convinced  the  result  will 
only  be  to  lead  to  delay  and  expense. 
But  I  have  doubts  as  to  the  view  of 
the  House  of  Lords  in  that  case,  and  on 
a  subsequent  occasion  when  the  matter  was 
brought  before  me  again.  If  not  consented 
to,  it  must  be  brought  ocpressly  before  me 
for  consideration. 

3f  r.  Palmer, — Should  an  order  to  stay 
the  proceedings  be  made  it  would  be  tiU 
flirther  order;  so  that  in  the  event,  whidi  I 
assume  will  not  happen,  of  there  being  any 
negligence  on  the  part  of  the  plaintiffs  in 
prosecuting  the  decree,  it  would  be  com- 
petent for  the  Court  to  give  liberty  to 
resume  the  proceedings. 

The  Mastxr  op  the  Rolls. — I  must 
have  a  substantive  application;  I  wish 
to  do  nothing  th^t  mig^t  lead  to  an  appeal 


on  diat  point;  an  appeal  on  the  innit* 
would  be  quite  diflfarent. 

Mr,  Palmer. — ^An  appeal  on  merita  will 
no  doubt  not  be  thought  o^  and  as  far  ts 
we  are  concerned  the  persona  benefidally 
interested  have  the  real  conduct  of  the  suit. 
Thenominal  plaintiffs  will  takewhat  course' 
they  think  fiU 


'       '  I     BUILDING  SOCIETY. 

Winding-up  Actt— Building  Societieg. 

Upon  a  pelition  for  winding  up  a  benefit 
building  loeietjf,  which  had  been  duly  em- 
roUed  under  the  propisiona  of  the  act  6^7 
Will.  4.  e.  32,  it  was  held^  that  tueh  sodieties 
came  within  the  ^teraiMn  of  the  WU^ng-up 
Aete. 

This  was  a  petition  that  the  St.  Good's 
Benefit  Building  Society  might  be  wound 
up  under  the  Winding-up  Acts.  The 
society  was  formed  in  thie  year  1864,  with 
the  olijeetB  <^  erecting  freehold  and  lease 
hold  villas  and  houses,  whieh  were  to  be 
allotted  to  the  members  of  the  society; 
and  of  the  investment  of  savings  and  the 
division  of  profits  among  the  shareholders ; 
and  also  the  loan  or  advance  of  money  to 
such  persons  as  should  erect  houses  under 
the  rules  of  the  society,  such  advances  to 
be  secured  by  mortgage  of  the  land  and 
bouses.  The  rules  of  the  society  were 
duly  certified,  and  it  was  enrolled  under 
the  provisions  of  the  statute  6  &  7  Will.  4. 
c.  S2.  The  persons  who  promoted  the 
sodely  and  became  partners  in  it  ex- 
ceeded seven,  and  it  was  agned  that  a 
capital  should  be  raised  by  the  ereatum  of 
Ml.  shares,  for  the  purpose  of  carrying 
on  the  operations  of  the  society.  No 
specific  amount  of  feapital  to  be  raised  was 
stated.  By  the  rules  it  was  provided  that 
the  society  should  be  managed  by  an 
executive  committee,  and  that  in  every 
third  year  a  general  account  should  be 
prepared  shewing  the  receipts,  expendi-^ 
tnre  and  assets;  and  the  surplus,  after 
payment  of  the  liabiliUes,  was  to  he  ap- 
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pn^mated  by  the  dhecton,  at  a  apecid 
ioeeting  to  be  called  within  a  time  limited, 
eqoitably  and  equally  between  the  ioTest- 
iag  and  borrowing  membera.  A  register 
book  waa  kept,  and  the  entire  sum  which 
had  been  paid  up  on  the  shares  amounted 
to  85/.  la.  tld.  The  society  had  now 
ceased  to  carry  on  business*  and  many  of 
tbe  ibaEeholders  had  neglected  to  pay  up 
tbehstalmentsupon  their  shareB.  Varioui 
actions  had  been  brought  against  the 
nembeis  by  ereditora  of  the  society,  and 
tbe  petitioDer,  who  was  the  holder  of  ten 
■bares,  had  bMn  obliged  to  pay  large  sums 
to  the  erediUnv,  in  excess  of  his  just  share, 
sad  then  was  ttiU  money  due  to  some  of 
tbe  erediton. 

Mr.  Smajuton,  jun.,  appeared  in  support 
of  the  petition  for  a  winding-up  order,  and 
cited  The  Sherwood  Loan  Society  (1). 
Id  this  case.  Lord  Cranworth,  when  Vice 
Oiaocellor,  had  decided  that  a  loan  society 
came  within  the  meaning  of  the  Winding- 
op  Acta.  It  was  contended,  that  a  buUd- 
iag  society  was  of  a  similar  nature,  and 
tbe  petition  must,  therefore,  be  granted. 
Tbe  statute  18  &  IS  Viet  e.  108.  i.  1. 
msdted. 

Mr.  Foot  opposed  the  application,  and 
nbinitted  that  all  building  societies  which 
bad  been  enrolled  under  the  act  of  6  &  7 
Will.  4.  c.  32.  were  exempted  from  the 
operation  of  the  Winding-up  Acts.  The 
lit  section  of  the  11  &  12  Vict.  c.  4S. 
enacted,  that  the  act  should  apply  to  all 
companies,  associations  and  partnershipa, 
to  be  formed  after  the  passing  of  the  act, 
vbeieof  the  capital  or  Uie  profits  were  to 
be  divided  into  shares,  and  such  shares 
tiuiferable  without  the  express  consent 
of  all  the  co-partners.  By  the  Snd  sec- 
tion of  Uw  same  act,  it  van  provided,  that 
aU  associations  or  companies  form^  for 
tbe  purpose  of  working  mines  or  minerals, 
sod  all  benefit  building  societies  other 
than  Bucb  as  were  duly  certified  and  en- 
rolled under  tbe  statutes  in  force  respect- 
ing such  societies,  should  be  liable  to  the 
operation  of  this  act.  By  the  2nd  section, 
tfaerefore,  building  societies  which  were 
cuoDed  were  expressly  exdnded  from  the 
ut;  sad  by  these  societies  bdng  mentkm- 

(l)18{n.N.8.  165t  s.e.30UwJ.  Rm.  (va) 
QiMi  177. 

Bn  tem^  XXVIL— Ceaxo. 


ed,  it  was  evident  that  the  finunera  of  the 

act  did  not  intend  that  they  should  be  in- 
cluded in  the  1st  section.  It  had  also  been 
decided,  in  the  case  of  The  St.  James's 
Club  (2),  that  clubs  were  not  wtthin  the 
provisions  of  the  Winding-np  Acts. 

The  following  authorities  were  also 
cited  :— 

Bright  v.  Hutton,  3  H.L.  Cas.  841. 
Terrell  v.  Hutton,  4  Ibid.  1091. 
Siherr.  Bamea,  6  Bing.  N.C.  180  { 
a.  c.  9  Law  J.  Bep.  (n.b.)  CP.  1 18. 

KiNDBHSLBY,  V.C.— -If  it  had  not  been 
for  the  cases  already  determined,  I  should 
have  entertained  couBiderable  doubt  upon 
this  question  ;  but,  looking  at  the  autho- 
rities which  have  been  cited,  I  am  bound 
to  hold  that  the  Winding-up  Acts  were 
intended  to  embrace  societies  of  this 
nature.  By  the  1st  section  of  the  act 
12  &  13  Vict.  c.  108,  it  ia  enacted,  "  that, 
notwithstanding  any  thing  contained  in  the 
Joint-stock  Companies  Winding-up  Act 
of  1848,  importing  a  more  limited  appli- 
cation thereof,  the  same  shaU  apply  to  all 
partnerships,  associations  and  companies, 
whereof  die  partners  or  associates  are 
not  less  than  seven  in  number,  whether 
incorporated  or  unincorporated,  and  whe- 
ther formed  or  subsisting  before  or  af^ 
the  passing  of  the  sud  act  or  this  act, 
other  than  and  except  railway  companies 
incorporated  by  act  of  parliament,  to 
which  companies  such  act  shall  not  ap- 
ply." The  question  then  is,  whether  this 
society  comes  within  the  words,  "  partner- 
ships, associations  and  companies."  I 
think  there  is  no  doubt  that  it  does  come 
within  these  general  words ;  and  if  so,  I 
can  see  no  reason  why  there  should  be  a 
restrictive  meaning  put  upon  the  act,  so  as 
not  to  include  a  society  of  this  nature.  It 
has  been  argued,  that  as  enrolled  building 
societies  are  expressly  exempted  under 
the  2nd  section  of  the  act  11  &  12  Vict 
c.  45,  therefore  it  could  not  have  been 
the  intention  to  include  them  in  the  1st 
section  of  that  act.  I  do  not  think  that 
argument  is  tenable,  because  the  1st  sec- 
tion is  not  general,  but  applies  to  com- 
panies and  associations  whwe  the  shares 

(2)  3  De  Oex,  M.  ft  O.  S8S. 
0 


Digilized  by 


98 


COURTS  OF  CHANCERY  i 


[NBWSEUBi 


are  transferable  williout  the  consent  of 
all  the  co-partners.  I  find  that,  in  the 
case  of  The  Sherwood  Loan  Society,  the 
present  Lord  Chancellor  (when  Vice  Chan- 
cellor) decided,  that  loan  societies  were 
within  the  meaning  of  the  Winding-up 
Acts,  and  I  cannot  see  any  such  distinction 
between  loan  societies  and  societies  of  this 
nature  as  to  induce  me  to  say  that  they 
do  not  also  come  within  the  acts.  The 
application  must  consequently  be  granted ; 
but  as  it  was  quite  right  to  have  this  ques- 
tion determined,  in  order  to  escape,  if  pos- 
sible, from  the  effecta  of  a  winding-up 
order,  I  shall  direct  the  costs  of  both  rides 
to  come  out  of  the  estate. 


KlNDBasLEYjY.C^ 

July  4 ;        >Inre  dom's  estate. 
Aug.  1.  i 

Descent  —  Legitimacy  ^  Seotek  Law  — 
3^4  mil.  4.  c.  106. 

jin  ante-nupiial  eon,  horn  in  Scotlandf  of 
Scotch  parents,  who  woe  legitimized  accord' 
ing  to  the  law  of  Seodand  bjf  the  subsequent 
marriage  of  his  parents^  settled  in  England 
andpurch^ised  freehold  property.  The  son 
died  intestate  and  unmarried^  leaving  his 
father  surviving  him  .-—Held,  that  the  father 
was  incapable,  under  the  act  3  ^  4  Will.  4. 
e.  106,  of  inheriting  real  estate  from  hit 
son,  although  that  ton  was  legitimate  by  the 
law  of  England  at  to  kit  pertonal  ttatta. 
The  propertyt  therefore,  escheated  to  the 
Crown, 

This  was  a  petition  for  the  payment  of 
money  out  of  conrt;  and  it  stated  that,  in 
the  year  1817,  the  petitioner,  David  Don 
the  elder,  who  was  a  native  of  Scotland 
and  domiciled  there,  cohabited  with  Eliza- 
beth Hogg,  spinster,  also  a  native  of,  and 
domiciled  in  Scotland ;  that  on  the  23rd 
of  January  ]818,  a  son  was  bom  in  Scot- 
land as  the  fruit  of  that  connexion,  namely, 
David  Don  the  younger ;  that  in  Decem- 
ber 1819,  David  Don  the  elder  and  Elisa- 
beth Hogg  were  married  in  the  parish 
diureh  of  Dunfermline ;  that  David  Don 
the  younger  went  to  England,  and  settled 
at  Newcaatle-OD-T^ne,  where,  in  January 
1854,  he  purehnaed  certain  freehold  pro- 


perty, and  died,  on  the  2tith  of  Hay 
1855,  intestate  and  unmarried ;  that  David 
Don  the  elder  thereupon  took  possession 
of  tbis  estate  in  the  character  of  heir-at- 
law  to  his  son.  That  the  corporation  of 
Newcastle  being  desirous  of  purchasing 
the  land  in  question  under  the  powers  of 
their  local  improvement  act,  contracted 
with  David  Don  the  elder,  for  the  sale  to 
them  of  the  property  for  the  sum  of  730l. 
Before  the  completion  of  the  contract  and 
during  the  negotiation,  a  doubt  was  rused 
as  to  whether  David  Doa  the  elder  was 
the  legal  heir  of  his  son,  and  on  that  ground 
the  purchasers  paid  the  money  into  court. 
The  petition,  which  was  presented  by 
David  Don  the  elder,  and  by  his  wife  in 
respect  of  her  claim  to  dower,  was  for  pay- 
ment of  this  money  out  of  court  to  them. 

Mr.  Anderson  and  Mr.  Toller  appeared 
in  support  of  the  petition,  and  submitted 
that  David  Don  the  elder  was  legally  en- 
titled to  this  property  as  the  heir  of  his 
son,  David  Don  the  yonnger.  By  the  law 
of  Scotland,  an  ante  natiu  son  ma  made 
legitimate  by  the  subsequent  murii^  of 
his  parents,  and  was  therefore  considered 
legitimate  by  the  laws  of  this  country. 
Then,  by  the  statute  3  &  4  Will.  4. 
e.  106.  s.  6,  it  was  provided  that 
every  lineal  ancestor  shall  be  capable  of 
being  heir  to  any  of  his  issue;  and  in 
every  case  where  there  shall  be  no  issue 
of  the  purchaser,  his  nearest  lineal  ances- 
tor shall  be  bis  heir  in  preference  to  any 
person  who  would  have  been  entitled  to 
inherit,  either  by  tracing  his  descent 
through  such  lineal  ancestor,  or  in  con- 
sequence of  there  being  no  descendant 
of  such  lineal  ancestor,  so  that  the 
fiither  shall  be  preferred  to  a  brother  or 
sister,  and  a  more  remote  lineal  ancestor 
to  any  of  his  issue,  other  than  a  nearer 
lineal  ancestor  or  his  issue."  Under  this 
section,  it  was  clear  that  the  petitioner  was 
entitled  to  inherit  real  estate  from  his  son, 
and  was  therefore  the  person  to  whom  the 
money  in  question  ought  to  be  paid. 

Mr.  Lee  and  Mr.  fViekent  appeared  for 
the  Crown,  and  contended  that  although 
David  Don  the  younger  would  be  recog- 
nized as  legitimate  by  ti\e  laws  of  this 
country  for  the  purpose  of  taking  peraonal 
property,  he  was  not  entitled  to  inherit 
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freehold  estate  under  die  terms  of  the  3  &  4 
WiU.  4.  c.  106. 

The  following  eases  were  cited :— • 

Hate  V.  Rm»,  4  Wils.  &  S.  289. 
Doe  d.  BirtwhUtU  v.  VardiU,  5  B.  & 

C.  438  ;  s.  c.  9  Bligh.  N.S.  32. 
1  Cohe'M  Imt.  93. 

Edward*  v.  Chantpion,  3  De  Oex,  M* 
&  O.  202 ;  8.  c.  23  Law  J.  Rep. 
(n.8.)  Chanc.  123. 

Smih  V.  Adam*,  5  Ibid.  712 ;  a.  c.  24 
Law  J.  Rep.  (h.i.)  Chanc.  258. 

JfMro  T.  Munro,  7  0.  &  F.  843. 

Aug.    1.  KlNDEHBLBTt    V.C.  — -The 

qiieition  upon  this  petition  is,  whether  the 
petitioner  is  entitled  to  a  certain  snm  of 
money,  which  has  heen  paid  into  court 
under  the  Lands  Clauses  Consolidation 
Act.  The  facts  of  the  case  lie  within  a 
Tery  narrow  compass.  The  petitioner, 
D.  Don,  a  Scotchman,  and  Elizabeth  Hogg, 
a  Scotch  woman,  both  domiciled  and  resi- 
dent in  Scotland,  cohabited  together ;  the 
frnU  of  that  cohabitation  was  a  son,  D. 
Don  the  younger,  who  was  bora  to  them 
in  Scotland  on  the  SSrd  of  January  1818. 
In  December  1819  the  parents  intermar- 
ried together  in  Scotland.  By  the  law  of 
Scotland  D.  Don  the  younger  was  legi- 
timated by  that  marriage.  D.  Don  the 
yoanger  purchased  land  in  England,  and 
died  Kised  of  that  land  on  the  20th  of 
Hay  1855  intestate  and  without  having 
been  manied,  leaving  his  father  and  mother 
bim  Burviving.  Upon  the  death  of  D.  Don 
the  younger,  D.  Don  the  father  entered 
iato  possession  of  the  land  in  England. 
The  corporation  of  Newcastle,  under  the 
powers  of  their  improvement  act,  required 
the  land,  and  eontracted  with  D.  Don  the 
elder  to  purchase  it  for  730i.,  but  doubting 
the  title  of  D.  Don  the  elder,  they  paid 
the  monejr  into  court  under  the  Lands 
Clauses  Consolidation  Act;  and  this  is  a 
petition  by  D.  Don  theelder,  and  Elizabeth 
his  wire,  who  joins  in  respect  of  the  right 
to  dower  in  the  land,  to  have  the  money 
p«d  out  to  D.  Don  the  elder.  These  are 
^  shnple  focts  of  the  case,  as  to  which 
there  is  no  controversy  whatever,  the  ques- 
tion being  entirely  with  respect  to  the 
law  to  be  applied  to  these  facto. 
Kow,  I  lu^ye  deliberated  Icog  and  anxi- 


ously upon  this  case,  not  only  by  reason 
of  the  novelty  of  the  question,  but  also  by 
reason  of  the  importance  of  it ;  not,  indeed, 
that  the  facto  which  give  rise  to  this  ques- 
tion are  likely  to  be  of  very  frequent 
occurrence,  but  still  the  question  is  of 
considerable  importance  in  itoelf,  as  in* 
volving  pointo  with  regard  to  the  right  of 
inheritance  to  real  estote  in  England.  I 
have  endeavoured  to  find  authoriUei,  dl« 
reetly  or  indirectly  bearing  upon  the  ques- 
tion, and  I  might  almost  say,  that  there 
is  an  entire  absence  of  authority  bearing 
preciaely  upon  the  qnettion. 

The  petitionm,  Don  and  his  wife,  insist 
that,  on  the  death  of  D.  Don  the  younger, 
seised  of  the  land  in  England,  intestote 
and  without  issue,  that  land  descended 
upon  his  father,  D.  Don  the  elder,  as  his 
heir,  under  the  act  of  the  3  &  4  Will,  4. 
c.  106.*— the  Act  for  the  Amendment  of  the 
Law  of  Inheritance.  The  Crown,  on  the 
other  hand,  insisto  that  D.  Don  the  younger 
died  without  an  heir,  and  that  Uierefore 
the  land  escheated  to  the  Crown.  The 
question  undoubtedly  turns  upon  the  effect 
of  the  statute  that  I  have  referred  to ;  but 
before  I  proceed  to  consider  that  aet  and 
the  provisions  of  it  in  detail,  it  may  be  ex- 
pedient to  advert  to  some  pointo  as  pre- 
liminary to  the  consideration  of  the  act. 

The  first  question  for  consideration  is, 
as  to  the  personal  status  of  D.  Don  the 
younger  with  reference  to  the  question  of 
legitimacy  or  illegitimacy.  Was  D.  Don 
the  younger  the  legitimate  child  of  D.  Don 
the  elder?  That  is,  does  the  law  of  this 
country  regard  him  as  the  legitimate  son 
of  D.  Don  the  elder?  That  ha  was  the 
Intimate  son  of  D.  Don  the  elder  in  Scot- 
land there  is  no  donht.  In  what  light 
then  does  the  Uw  of  this  country  regard 
him  with  respect  to  his  personal  stattt* 
upon  the  question  of  legitimacy  or  illegiti- 
macy? Now,  upon  consideration  of  the 
different  authorities  hearing  upon  this  ques- 
tion— most  of  which  are  derived  from  the 
opinions  of  foreign  juristo — it  appears  that 
the  principle  applicable  to  the  question  is 
this : — that  the  legitimacy  or  illegitimacy 
of  any  individual  is  to  be  decided  by  the 
law  of  that  country,  which  is  the  country 
of  his  origin — ^in  other  words,  that  if  a 
man  is  legitimate  in  his  own  country,  ac- 
cording to  the  law  of  that  country,  all 
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other  civilized*  at  least  all  other  Christian, 
countries  ought  to  regard  him  as  legiti- 
mate. Of  course  questions  may  arise 
whether  the  law  which  is  to  be  applied  for 
the  purpose  of  determining  the  legitimacy 
or  illegitimacy  of  an  individnal  is  the  law 
of  the  country  where  he  was  bom,  or  the 
law  of  the  country  where  his  parents  inter- 
married, or  the  law  of  the  country  of  the 
domicil  of  his  parents,  or  whether,  sup- 
posing the  two  parents  had  different  do- 
mieils,  it  is  to  be  the  law  of  the  domicil 
of  the  &ther,  or  the  domicil  of  the  motberf 
All  those  questions  might  possibly  arise, 
but  are  not  to  be  found  in  this  case ;  be- 
cause  it  so  happens,  that  here  tJie  country 
where  D.  Don  the  younger  was  bom,  the 
country  where  his  parents  intermarried, 
and  the  country  where  both  his  parents 
were  entirely  and  without  any  interval  of 
exceptions  domiciled,  was  one  and  the 
same  country,  viz.  Scotland.  If  the  ques- 
tion had  arisen,  having  regard  to  the  de- 
cision of  the  Howe  of  Lords  in  the  case 
of  MwKTo  V.  Munrot  it  would  have  ap- 
peared to  me  that  the  view  of  the  House 
of  Lords  (which  of  course  I  ahoold  follow 
if  it  were  necessary  to  determine  the  ques- 
tion) was  this— that  it  turned  on  the  law 
of  the  domicil  of  the  father.  In  that  case 
a  Scotchman  domiciled  in  Scotland,  and 
the  owner  of  considerable  property  in  Scot- 
land, left  that  country  and*  came  to  Bng- 
land  in  the  year  1704,  He  remained 
resident  in  Scotland  up  to  the  year  1802, 
when  be  returned  to  Scotland,  and  the 
House  of  Lords  held,  that,  under  the  cir- 
cumstances, he  had  never  lost  his  Scotch 
domicil,  and  that  he  throughout  continued 
to  be  a  domiciled  Scotchman.  Shortiy 
after  bis  coming  to  England  he  formed  an 
illicit  connexion  with  an  English  woman 
domiciled  in  England,  cohabited  with  her, 
and  had  a  son  born  in  England  by  her, 
and  af^er  the  birth  of  that  son  inter- 
married with  her  in  England,  and  then 
in  1802,  having  still,  according  to  the 
decision  of  the  House  of  Lords,  pre- 
served his  Scotch  domicil  throughout,  be 
returned  to  Scotland  with  hia  wife  and 
this  child ;  and  it  was  determined  that 
Aat  child  was  in  Scotland  the  legiti- 
mate child  of  the  father.  But,  as  I 
have  said,  it  is  not  necessary  to  deter- 
mine that  queitioDf  because,  in-tlie  case 


before  me,  Scotland  was  the  country  where 
both  the  parents  were  domiciled,  where 
the  child  was  bom,  and  where  the  mar- 
riage took  place.  I  consider,  therefore, 
that  in  Scotland  D.  Don  the  younger  (and 
that  is  one  of  the  data  of  the  case)  was 
clearly  the  legitimate  child  of  D.  Don  the 
elder,  and  in  Scotland  not  only  capable  of 
taking  personalty  in  that  character,  but  also 
according  to  the  law  of  Scotland  capable  of 
inheriting  real  estate  in  Scotland ;  and  the 
rule  which  this  counti^  applies  to  such  a 
question  is,  tiiat  if  be  be  Intimate  ac- 
cording to  the  law  of  his  own  country,  and 
comes  into  this  country,  the  Courts  here 
will  also  regard  him  as  legitimate.  That 
is,  that  his  personal  tlalut  is  Uie  »taiiu  of 
the  Intimate  son  ofhis  father. 

Now  I  put  out  of  consideration  for  the 
present  the  act  of  3  &  4  Will.  4,  but  it 
does  not  follow  that  because  D.  Don  was 
the  legitimate  son  of  bis  father  D.  Don 
tiie  elder,  he  would  therefore  be  entitled 
according  to  the  general  law  of  this 
eountry  to  inherit  real  estate  in  England, 
of  whidi  D.  Don  the  dder  might  have  cSed 
leiied.  On  the  contrary,  the  law  of  this 
country  holds  that  there  are  certain  rales 
and  laws  of  inheritance  of  real  estate 
which  are  irrespective  of  the  personal 
tlatitt  of  the  individual,  and,  as  it  were, 
annexed  to  the  very  nature  and  quality 
of  real  estate  itself,  which  would  prevent 
D.  Don  the  younger  from  being  entitied 
to  inherit  any  red  estate  which  D.  Don 
the  elder  might  have  died  seised  of, 
although  legitimate. 

Now  that  question  arose  in  the  case  of 
Doe  d .  Birlwhutle  v.  Farditt,  so  much  com- 
mented on  in  the  course  of  the  argument— 
a  very  important  case,  and  which  received 
perhaps  more  consideration  than  almost 
any  other  case  that  has  ever  come  before 
the  Courts  of  this  country.  In  that  case 
a  person  being  a  domiciled  Scotchman  had 
cohabited  with  a  woman,  and  during  that 
cohabitation  had  a  child  bora  in  Scotland, 
and  afterwards  married  the  mother.  The 
father  died  intestate,  seised  of  real  estate 
in  England,  and  the  question  was  whether 
the  child  being  legitimate  in  Scotiand,  and 
regarded  as  legitimate  so  &r  as  respected 
hia  personal  $tatus  in  thia  conntzy,  waa 
entitled  to  inherit  the  zeal  estate  of  which 
hia  father  had  died  leised?    The  case  flzst 
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came  before  the  Coart  of  Qaeen's  Bench, 
reported  in  5  B.  ^  C.  438,  and  there  the 
four  Judges  of  the  Court,  (Lord  Tenterden 
beiogat  the  head  of  the  Court)  all  express* 
iog  their  individual  opinions  upon  the  case, 
^reed  in  considering  that  he  was  not  en- 
titled to  inherit;  and  although  the  grounds 
on  which  they  proceed  are  not  so  clearly 
enunciated,  and  at  such  full  length  as 
they  are  in  the  subsequent  consideration 
of  the  case  when  it  cuite  before  the  House 
frf  Lords,  still  it  appears  to  me  that  they 
aU  proceeded  more  or  less  upon  this  view 
—Oat,  admitting  him  to  be  legitimate, 
■omething  more  than  mere  legitimacy  is 
teqaired  to  entitle  him  to  inherit ;  that 
there  vas,  by  the  rule  of  law  annexed  to 
real  estate  in  this  country,  that  which  pre- 
dnded  him  from  inheriting.  That  case 
came  before  the  House  of  Lords,  and  the 
Honse  of  Lords  propounded  certain  ques- 
tions to  the  Judges,  stating  the  &cts  of 
the  ease,  and  patting  the  question  to 
them  whether  the  son  was  entitled  to  in- 
herit under  the  drenmstancet  stated.  The 
Jndgci  eame  to  an  unanimons  o|^i<m 
tint  be  was  not  entitled  to  inherit.  That 
onuimons  opinion  of  the  Judges  was  de- 
Krered,  to  the  House  of  Lords,  by  Alexan- 
der, C.B.,  in  a  most  able  and  perspicuous 
judgment,  and  clearly  enunciating  the 
grounds  on  which  the  Judges  unanimously 
eame  to  that  conclusion.  That  is  reported 
in  the  9th  volume  of  Bti^h,  N.S,  p.  32, 
and  also  in  2  a.  4*  F.  p.  571.  Some 
■oble  and  learned  Lnds,  then  taUng  part 
in  the  proceedings,  particularly  Lord 
Laoderdale  and  Lord  Brougham,  whose 
goeral  feelings  on  qnesttons  of  that  sort 
voald  naturally  and  ronst  necessarily  bBve 
been  more  or  less  affected  by  the  circum- 
atince  of  their  habitual  connexion  with 
Scotland  and  the  law  of  Scotland,  still 
ntertained  doubts  whether  that  was  a 
sound  conclusion,  and  they  desired  that 
the  matter  should  be  re-argued  before  the 
Judges,  and  that  the  Judges  should  again 
be  asked  to  give  their  opinion.  Accord- 
ingly, after  the  lapse  of  some  few  yeurs, 
the  case  was  re-argued  before  the  Judges, 
and  the  Judges  again  came  to  an  unani- 
mons  opinion  to  the  same  effect  as  that 
which  had  been  delivered  by  Alexander, 
C.B.  This  aeeond  opinion  of  the  Judges 
vu  delivend  bj  Hadtl,  CJ,  who,  if  I 


am  not  mistaken,  bad  argned  the  ease  on 
the  side  which  was  adverse  to  the  con- 
clusion at  which  he  and  the  other  Judges 
arrived  in  their  judicial  capacity.  Beyond 
all  doubt,  then,  as  the  law  stood  before  the 
passing  of  the  3  &  4  Will.  4.  c.  106,  D. 
Don  the  younger,  although  recognized  as 
Intimate  in  this  country,  could  not.havo 
succeeded  as  heir  to  his  father  if  his  father 
had  died  seised  of  real  estate  intestate ; 
and  it  is  particularly  to  be  observed  that 
the  ground  and  the  reason  of  that  decirion 
was  that,  irrespective  of  any  question  of 
the  personal  ttalus  of  the  individual,  there 
are,  by  the  law  of  this  country,  attached  to 
the  land  itself  certain  rules  and  canons, 
with  regard  to  inheritance,  which  cannot 
be  departed  from,  and  that  no  comity  of 
nations,  in  respect  to  the  personal  ttatut 
of  the  individual,  can  induce  the  Courts  of 
this  country  to  depart  from  them.  Now, 
although  I  confess  I  am  unable  to  find 
any  authority  deciding  that  particular 
point,  I  apprehend  that  previously  to 
the  passing  of  the  3  &  4  Will.  4.  c. 
106,  if  the  convene  case  had  happened 
which  happened  in  Birtwhittle  v.  VonltU 
—it,  in  other  words,  the  precise  case  had 
arisen  which  arises  in  the  present  case, 
the  parties  being  Scotch  in  every  character, 
if  the  ante  natas  son  died  seised  of  land  in 
England,  intestate  and  without  any  issue 
of  his  own,  no  collateral  relation  could 
have  inherited  to  him — of  course  his  father 
could  not,  because,  under  any  circum- 
stances, the  land  could  not  go  to  the 
father.  I  do  not  understand  it  has  been 
contended  that  it  could  be  so.  On  the 
contrary,  I  think  the  whole  argument 
proceeded  upon  the  admission,  or  at  least 
the  assumption,  that  if  it  bad  not  been  for 
the  passing  of  the  act  of  the  3  &:  4  Will.  4. 
c.  106,  no  individual  could  have  succeeded 
as  heir  to  a  person  legitimatized  in  the  way 
that  D.  Don  the  younger  was,  except  his 
own  issue.  I  have  searched  in  vain  for 
any  authority  determining  that  question, 
but  it  appears  to  me  that  it  is  indirectly 
recognized  as  a  general  principle  in  all 
the  text-books,  and  in  all  anthorities 
which  enunciate  the  rules  of  inheritance 
in  this  country.  A  person,  in  the  con- 
ation of  D.  Don  the  yonngn,  is  always 
spoken  of  in  our  law  books  as  a  bayard— 
that  is,  using  the  term  "  bastard"  in  its 
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purely  technical  sense,  for  we  are  apt  to 
use  Uke  term  "  bastard"  in  the  popular 
•enae  of  bis  being  illegitiinatet  because  a 
person  who  is  a  bastard  in  this  country 
(that  is,  if  he  is  an  Englishman)  always  is 
illegitimate,  and  if  he  is  ille^timate  he  is 
a  bastard ;  but  the  strictly,  technical  sense 
of  the  term  "  bastard"  is  one  who  is  not 
bom  in  lawful  wedlock.  A  person  may 
be  legitimate  (as  D.  Don  the  younger  was, 
who  was  not  bom  in  lawful  wedlock)  by 
the  subsequent  intermarriage  of  his  parents, 
tbe  whole  family  being  domiciled  where 
the  same  laws  prevail,  viz.  Scotland ;  but 
a  bastard,  strictly  speaking,  is  one  who 
is  not  bom  in  lawful  wedlock,  and  it  is  a 
clear  rule  of  our  law  that  no  one  can  in- 
herit to  a  bastard,  except  his  own  issue. 
Of  course  if  he  has  legitimate  issue,  he 
may  have  an  heir;  but  according  to  the 
general  law  prevailing  before  the  passing 
of  the  act  of  3  &  4  Will.  4.  c.  106,  no  one 
could  be  bis  heir,  except  issue  sprung  from 
his  own  loins  by  a  legitimate  marriage. 

Now  I  assume  that  proposition  as  the 
basis  of  the  conclusion  at  which  I  arrive. 
I  assume  that  D.  Don  the  younger,  being 
legitimate  according  to  the  law  of  his  own 
country,  namely  Scotland,  is  legitimate  all 
over  the  world ;  at  least  the.  Courts  of  this 
country  will  regard  him  as  legitimate;  but 
that  by  the  law  of  inheritance  in  this 
country,  he  could  not  have  succeeded  to 
his  father  or  to  any  other  ancestor,  because 
he  was  not  bora  in  lawful  wedlock.  In 
other  words,  he  was  a  bastard,  and  being 
a  bastard,  that  is,  not  born  in  lawful  wed- 
lock, nobody  could  succeed  to  him  with 
respect  to  lands  or  inheritance  in  England. 

Now,  assuming  those  propositions,  I 
proceed  to  consider  the  state  of  the  law 
as  I  conceive  it  stood  at  the  time  of  the 
passing  of  the  3  &  4  Will.  4.  c.  106,  and  the 
effect  of  this  act  upon  the  question.  But 
before  I  proceed  to  that,  I  think  it  as  well, 
for  the  purpose  of  making  my  reasons 
more  intelligible,  to  advert  to  certain 
rules  of  the  law  of  inheritance,  quite  apart 
from  tliose  which  I  have  hitherto  been 
considering,  not  because  there  is  any  ques- 
tion or  doubt  about  them,  hut  referring  to 
them  may  help  to  explain  the  view  which  - 
I  take  with  regard  to  the  effect  of  this  act. 
One  of  the  rules  of  law  in  this  country  is 
this :  supposing  a  person  seised  of  lands 


in  England  devises  those  lands  in  such  a 
way  that  he  gires  some  estate  or  interest 
by  devise  expressly  to  A.  B.  Whether 
he  devises  the  whole  interest  to  A.  fi.,  or 
devises  a  certain  interest  with  remainder 
to  A.  B.,  or  devises  to  A.  B.  for  life  with 
remainder  to  other  persons,  as  a  general 
rule  A.  B.  takes  by  purchase — ^he  does  not 
take  by  descent,  he  takes  by  purchase; 
but  if  A,  B.  happens  to  be  the  heir  of  the 
testator,  even  though  not  so  described  in 
the  will,  then,  according  to  the  law  as  it 
existed  before  this  statute,  A.  B.  took  by 
descent— they  disr^ard  the  devise,  and 
bold  that  what  was  devised  was  not  de- 
vised, but  descended  to  him  as  heir.  I  do 
not  regard  that  as  a  question  in  doubt,  but 
I  menUon  it  only  to  observe  that  Uiis  is 
the  rule  viUi  regard  to  the  devise  or  in- 
heritance of  lands  in  England.  Another 
rule  was  this :  that  between  brothers  the 
descent  was  immediate,  but  as  between 
other  collateral  relations  you  traced  up 
to  the  common  ancestor  and  down  again, 
in  order  to  see  what  the  descent  was. 
It  is  not  very  easy,  perhaps,  to  say 
why  it  should  be  so,  except  from  some 
principle  of  feudal  law,  but  the  rule 
was,  that  between  brothers  the  inheritance 
was  immediate,  that  it  was  one  single 
descent — one  step  only  in  the  pedigree. 
A  third  rule  was,  that  land  could  not 
ascend — rather,  perhaps,  I  should  more 
strictly  lay,  descend— upon  any  lineal 
ancestor ;  it  could  not  go  to  the  &ther  or 
to  any  progenitor  in  the  direct  ascending 
line.  It  is  not  necessary  to  enter  into  the 
reasons  for  that  general  rule ;  there  was 
that  rule  beyond  all  question,  and  rather 
than  go  to  the  &.ther  it  would  escheat  to 
the  lord.  Another  rule  was,  that  no  rela- 
tion of  the  half-blood,  however  near,  could 
inherit.  If  there  were  two  brothers  by 
different  mothers,  or  by  different  fathers 
(which  is  the  same  thing),  and  one  died 
seised  of  land  without  issue,  and  there 
being  no  other  relations  to  be  found,  the 
land  would  escheat  to  the  lord  rather  than 
go  to  the  brother  of  the  half-blood. 
Another  rule  was,  that  attainder  so  en- 
tirely corrupted  the  blood  of  the  person 
attainted,  that  not  only  could  no  person 
inherit  from  him,  hut  no  person  could  in- 
herit through  him— that  is,  by  tracing  his 
descent  through  him — the  effect  of  whidi 
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vu  t&is :  that  if  there  were  grandfather, 
father  and  son  (three  generations),  and  the 
hiha—Aai  is,  the  intermediate  generation 
— wu  attainted,  and  the  grandfather  died 
Kised  of  lands  in  fee,  the  attainted  father 
twing  dead  in  the  mean  time,  the  grandson 
coold  not  have  inherited  to  the  grand- 
bther.  Why  ?  Because  he  must  trace 
his  descent  through  a  person  whose  blood 
vas  attainted.  I  have  mentioned  those 
fire  rules  for  conTenience  only.  There 
me  many  others,  irbich  it  is  not  neees- 
nty  to  mention,  all  more  or  less  of  im- 
portance, but  those  five  existed  at  the  time 
irtten  the  statute  of  the  8  &  4  Will.  4. 
c.  106.  passed. 

Now,  having  adverted  to  these  rules,  let 
ns  consider  the  act  in  question.  What 
was  the  purport  of  that  act  ?  What  was 
its  intention  ?  As  the  act  does  not  con- 
tain a  syllable  of  preamble,  I  hare  not  the 
means  of  finding  out  what  the  original 
intention  of  the  legislature  was — what  the 
misehieft  were,  or  what  the  evils  (real  or 
npposed)  were,  which  the  act  was  in- 
tended to  enre.  I  am  obliged,  therefbre, 
to  derive  my  nnderttandii^  of  what  the 
object  of  the  l^slature  was  in  pawing 
tliat  act  enUrely  from  .the  several  enact- 
ments ;  and  after  carefully  reading  through 
the  act,  for  the  purpose  of  arriving  at  a 
conclusion  in  the  present  case,  it  appears 
to  me  clear  that  the  purpose  of  the  legis- 
litnre  in  passing  this  act  was  this :  there 
ve  certain  existing  rules  with  regard  to 
fbe  inheritance  of  land  in  England  which, 
however  they  may  have  been  jastifled  in 
their  origin  by  reference  to  the  principle 
of  the  feudal  law,  are  no  longer  practicaJly 
of  any  useful  operation  in  this  country  as 
a  body  of  laws,  and  as  these  rules  are 
nWs  which,  in  die  opinion  of  the  legisla- 
tore,  and  I  believe  in  the  opinion  of  the 
gnat  mass  of  lawyers,  as  well  as  of  the 
community  at  large,  were  not  based  upon 
»ny  principle  of  natural  justice ;  on  the 
contrary,  some  of  them  at  least,  being 
ETOSS  violations  of  the  plainest  principles 
of  natural  justice,  and  such  as  never  would 
hsve  been  arrived  at,  and  never  would 
have  been  established  if  resort  had  been 
hsd  to  the  principle  of  natural  justice,  or 
to  the  convenience,  or  to  what  ii  right  fbr 
the  benefit  of  mankind  at  large:  the  object 
o(  the  l^latnre  was  to  alter  those  ndet, 


and  to  do  no  more  than  cure  those  mischiefs 
which  they  found  existed  according  to  the 
law  as  it  then  stood. 

Now,  with  regard  to  those  five  rules  to 
which  I  have  adverted  as  beyond  all  doubt 
existing  at  the  time  of  the  passing  of  this 
act,  if  I  refer  to  the  different  sections  of 
the  act  it  will  be  found  that  each  in  suc- 
cession applies  itself  to  the  cure  of  one  or 
other  of  those  evils.  I  mean  the  evils 
resulting  from  one  or  other  of  these  rules. 
For  example,  take  the  first  of  these  rules, 
that  if  lands  are  devised  to  a  person  who 
is  the  heir  of  the  testator,  he  does  not,  as 
other  persons  would,  take  by  purchase, 
but  by  descent.  It  seems  very  absurd, 
and  we  know,  as  lawyers,  that  very  often 
considerable  difficulties  and  inconveniences 
resulted  from  that  law.  The  legislature 
thought  it  was  desirable  to  cure  and  pre- 
vent those  evils  and  difficulties  and  to  alter 
the  law  in  that  respect ;  accordingly,  the 
2nd  section  fixes  the  persons  from  whom 
the  descent  is  to  be  traced :  by  that  section 
it  is  enacted,  "  that  in  every  ease  descent 
shall  be  traced  from  the  purchaser;  and  to 
the  intent  that  the  pedigree  may  never  be 
carried  further  back  than  the  circumstances 
of  the  case  and  the  nature  of  the  title  shall 
require,  the  person  last  entitled  to  the 
land  shall,  for  the  purposes  of  this  act,  be 
considered  to  have  been  the  purchaser 
thereof  unless  it  shall  be  proved  that  he 
inherited  the  same,  in  which  case  the  per- 
son from  whom  he  inherited  the  same  shall 
be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited 
the  same ;  and  in  like  manner  the  last  per- 
son from  whom  the  land  shall  be  proved 
to  have  been  inherited  shall  in  every  case 
be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited 
the  same."  The  8rd  section  enacts,  "  that 
when  any  land  shall  have  been  devised  by 
any  testator  who  shall  die  after  the  3 1  st  of 
December  188S,  to  the  heir  or  to  the  person 
who  shall  be  the  heir  of  such  testator,  such 
heir  shall  be  considered  to  take  the  land  as  a 
devisee,  and  not  by  descent ;  and  when  any 
land  shall  have  been  limited  by  any  assur- 
ance, executed  after  the  said  31st  of  Decem- 
ber 1883,  to  the  person  or  to  the  heirs  of  the 
person  who  shall  thereby  have  conveyed 
the  same  land,  such  person  shall  be  con- 
sidered to  have  acquired  the  same  as  a 
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purchaser,  by  virtue  of  sucli  aiinrance, 
and  shall  not  be  considered  to  be  entitled 
thereto,  as  his  former  estate  or  part  there- 
of." And  the  5th  section  applies  to  the 
rule  of  the  old  law,  that  "  descent  between 
two  brothers  would  be  considered  an  im- 
mediate descent."  By  that  section  it  is 
enacted,  "  that  no  brother  or  sister  shall 
be  considered  to  inherit  immediately  from 
his  or  her  brother  or  aisteri  but  every  descent 
from  a  brother  or  sister  shall  be  traced 
throuf^  the  parent."  The  rule  that  land 
could  not  ascend  to  the  father,  is  cored 
by  the  6th  section.— [His  Honour  read 
the  section.]  That  section  is  meant  to 
cure  the  evil  formerly  resulting,  and  pro- 
vides that  no  longer  shall  the  land  escheat 
to  the  lord  rather  than  go  to  the  father  of  ■ 
the  person  dying  seised,  but  that  it  shall 
go  to  the  father,  and  it  points  out  in  what 
order  of  succession  he  shall  be  inserted  in 
the  pedigree  of  inheritance.  Then,  the 
rule  that  no  relation  of  the  half-blood  could 
inherit,  is  cured  by  the  9th  section,  fiy 
that  section  the  half-blood  is  allowed  to 
inherit,  and  it  points  out  in  what  ordet 
the  h^f-blood  shall  come  into  the  suc- 
cession.- The  last  rule  I  adverted  to  was, 
that  attainder  so  corrupted  the  blood  of 
the  attainted  party,  that  nobody  could 
inherit  by  tracing  his  descent  through 
him ;  that  is  cured  by  the  10th  section. 
By  that  section  it  is  enacted,  that  when 
the  person  from  whom  the  descent  of  any 
laud  is  to  be  traced  shall  have  had  any 
relation  who,  having  beeu  attainted,  shall 
have  died  before  such  descent  shall  have 
taken  place,  then  such  attainder  shall  not 
prevent  any  person  fit>m  inhcridng  auch 
haa^  who  would  have  been  capable  of  in- 
heriting the  same  by  bacing  his  descent 
through  such  relation,  if  he  had  not  been 
attainted,  unless  such  land  shall  have  es- 
cheated before  the  1st  of  January  1834. 

I  confess  I  cannot  feel  the  least  doubt 
that  the  intention  of  the  legislature  in 
passing  this  act,  was  only  to  cure  the 
mischiefs  arising,  or  supposed  to  arise, 
from  the  existence  of  those  rules  to  which 
I  have  adverted,  and  from  certain  other 
rules  to  which  I  have  not  adverted.  Whe- 
ther the  intention  of  the  l^islature  has 
been  carried  out  or  not,  I  tiiaXl  have  to 
consider ;  but  the  originid  intention  of  the 
legislature  was  not  to  make  the  smallest 


difference  in  that  rule  of  inheritance  which 
existed,  which  precluded  a  person  not  bom 
in  lawful  wedlock  from  inheriting  from  his 
father,  and  which  precluded  any  collateral 
relation  (a  brother,  for  example)  from  in- 
heriting, to  a  person  who  died  seised,  who 
was  himself  bom  out  of  lawQil  wedlock. 
The  legislature  did  not  advert  to  opintend 
to  touch  that  rule,  excepting  as  it  may  be 
found  in  the  words  to  which  I  shall  have 
to  advert  in  the  6th  section.  There  is 
nothing  in  the  whole  act  which  alludes  to 
or  refers  to  that  question  at  all;  and  I  sm 
satisfied  that  the  legislature  meant  to  leave 
the  law  with  regard  to  persons  in  the  situ- 
ation of  D.  Don  the  younger  precisely  ifi 
the  condition  in  which  it  stood  at  the 
time  when  the  ac{  passed.  If  D.  Don  the 
younger  had  been  bom  in  lawful  wedlock, 
then  it  did  mean  to  alter  the  law,  and  to 
make  his  father  capable  of  inheriting  to 
him  if  he  died  without  issue,  but  it  did  not 
mean  in  the  slightest  degree  to  touch  or 
allude  to  the  question  with  respect  to  those 
rules  of  law  which  resulted  from  the  cir- 
cunutanee  of  the  person  b«ng  taite  maiVt 
and  altiiough  legitimate  by  the  lav  of  his 
own  country,  and  considered  so  in  respect 
of  bis  personal  status  in  this  country,  yet 
he  could  not  have  inherited  to  his  father,  or 
have  transmitted  his  .inheritance  to  any  of 
his  collateral  relations.  It  is  only  by 
virtue  of  the  language  of  the  6tii  section 
that  it  is  attempted  to  be  contended  that 
D.  Don  the  younger  could  transmit  an 
inheritance  to  his  father  or  brother  or 
any  other  collateral  relation.  Now,  what 
is  the  language  of  this  section  f  **  Be  it 
enacted,"  &c.>^Hts  Honour  read  the  sec- 
tion.]—That  enunciates  the  proposition 
of  tiie  capability  of  inheriting.  Now, 
stopping  there  for  a  moment,  I  may  ob* 
serve  that  as  to  the  meaning  of  the 
word  "  ancestor,"  it  is  clearly  there  used 
in  its  popular  sense.  I  think  I  find  in 
this  act  traces  of  what  one  finds  in  almost 
every  act  of  parliament,  and  perhaps  in 
every  legal  document,  viz.,  the  use  of 
words  sometimes  in  one  sense  and  some- 
times in  another,  than  which  there  is  not  a 
more  fertile  source  of  difficulty  and  doubt; 
not  that  I  think  in  this  case  it  does  ^ve  rise 
to  any.  I  have  said  "  its  popular  sense," 
for  it  is  quite  obvious  that  the  word  "  an- 
cestor "  has  two  distinct  meanings.  Then, 
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whatdoyoQ  meftn,  in  the  popular  sense, 
bj  1  hud's  ancestor  7  You  mean  his  pro- 
ftenitors,  the  persona  from  whom  he  derivei 
his  existence  in  a  direct  line  of  descent, — 
bis  fathtr,  his  grandfather,  his  great-grand- 
,fatlier,  and  so  on.  But  there  is  a  still 
looser  popular  sense,  which  is,  when  you 
BMD  all  his  predecessors  ;  for  example, 
his  great-nncle  or  his  great-great- uncle  ; 
bot,  perhaps,  the  more  correct  popular 
senae  is,  that  it  means  his  progenitors,  and 
that  appears  to  be  |he  tenn  in  which  it  ia 
used  here.  There  u  another  sense  (not  a 
popular  sense,  buta  technical  setise),  a  sense 
in  which  the  law  of  this  country  uses  it 
with  regard  to  inheritance,  in  which  case  a 
younger  brother  may  be  the  ancestor  of  an 
elder  brother.  That  is,  the  word  "  ances- 
tor" is  put  as  apposite  to  the  word  "  heir." 
If  B.  is  the  heir  of  A,  then,  in  that  sense, 
A.  is  the  ancestor  of  B,  and  it  signifies 
nothing  whether  A.  is  the  father  or  the 
lineal  progeaitor,  fur  the  great-nephew  may 
be  the  anceator  to  the  great-uncle,  the 
yonBger  brother  to  the  eldor  brother,  and 
so  on  ;  but  that  ia  in  its  purely  teehnieal 
sense,  and  here  the  word  is  dearly  used  in 
its  popular  sense— erery  Un«U  aneeiter. 
It  might  be  ai^ued  that  it  would  have 
been  just  as  well  to  have  said  that  any 
person  shall  be  capable  of  being  heir  to 
any  of  his  issue.  However,  they  have 
wed  the  words  "  lineal  ancestor,"  clearly 
tneaoing  progenitor  in  the  direct  lineal 
ascending  line.  Now,  that  part  of  the 
cUtne  enunciates  that  a  progenitor  or  lineal 
ifcestor  shall  be  capable  of  being  heir  to 
any  of  his  issue. 

The  argument  upon  that  section,  on  the 
put  of  the  petitioner,  is  this  : — D.  Don 
tbe  younger,  you  admit,  was  the  legitimate 
MB  of  his  &theT.  You  admit  that  he  was 
hii  legitimate  son  according  to  the  law  of 
liis  origin  and  domicil,  and  according  to 
the  law  of  Scotland ;  and  you  admit  that 
if  he  was  legitimate  according  to  the  law 
of  his  own  country,  you  must  recognize 
him  to  be  legitimate  in  this  country ;  he, 
therefore,  is  the  issue,  nay,  the  legiti- 
mstc  issue  of  his  father,  D.  Don  the  elder, 
snd  you  recognize  him  to  be  the  legiti- 
Bste  issue  of  his  father.  Well,  then, 
if  he  wss  the  legitimate  issue,  his  father 
is  Us  lineal  ancestor  in  the  direct  as- 
cading  line.  Therefore,  it  comes  pre- 
Xn  Buns,  XXVn.~€HAxa 


cisely  within  the  words  here  used,  "  that 
every  lineal  ancestor  shall  be  capable  of 
being  heir  to  any  of  his  issue."  D.  Don 
the  younger  was  the  issue  of  D.  Don  the 
elder,  and  D.  Don  the  elder  is  the  lineal 
ancestor  of  D.  Don  the  younger;  ergo  D. 
Don  the  elder,  by  express  enactment,  is 
oapable  of  being  heir  to  D.  Don  the 
younger,  that  is,  to  inherit  real  estate  in 
England  from  him.  Now,  I  confess,  I 
was  very  much  struck  with  that,  and  I  felt 
durinib  and  I  may  say  subsequently  to 
the  argument,  a  great  deal  of  doubt  whe- 
ther it  was  possible  to  escape  from  that 
conclusion  ;  but  it  appears  to  me  that  it  is 
not  tenable.  In  what  sense  is  the  word 
**  issue  "  used  here  ?  for  that  is  really  the 
root  of  the  question.  Now,  one  rule 
plainly  applicable  to  the  construction  of 
any  words  in  an  act  of  parliament,  or  in 
any  written  document,  is  this  ;  that  if  you 
find  the  same  word  clearly  used  in  a  given 
sense  in  the  act,  you  would,  primd  facie~~ 
I  do  not  say  conclusively— arrive  at  the 
eonelusion  tiiat  it  was  intended  to  be 
used  in  the  same  sense  in  another  part 
of  the  act,  unless  yon  see  from  the  whole 
context  that  it  is  intended  to  be  used 
in  a  different  sense,  I  have  adverted 
to  the  unfortunate  habit  of  using  the 
same  words  in  difierent  senses ;  still,  I 
am  not  to  conclude  that  I  am  to  assume 
the  same  words  are  ordinarily  used  in 
different  senses  in  different  parts  of  an  act 
of  parliament.  A  fortiori,  if  I  find  the 
same  words  used  not  only  in  the  same  act, 
but  in  the  same  clause  of  the  act,  in  a  sense 
which  is  undoubted,  I  should  at  least, 
primd  /aeict  and  with  a  strong  conviction 
of  the  justness  of  the  opinion  (though  still 
liable  to  the  possibility  of  arriving  at  a 
contrary  decision),  arrive  at  the  conclu- 
sion, that  the  words  were  used  in  the  same 
sense  when  I  find  them  so  used  in  two 
branches  of  the  same  clause,  and  more 
particularly  when  I  find  them  again  in 
two  branches  of  the  same  sentence.  We 
have  the  word  "  issue"  used  twice  in  the 
6th  section,  for  immediately  fallowing  the 
words  I  have  read,  comes  another  branch 
of  the  same  clause,  joined  by  the  conjunc- 
tion "and,"  in  which  the  word  "issue" 
occurs ;  and  now  I  apply  myself  to  con- 
sider in  what  sense  the  word  "issue"  is 
used  in  that  branch.  The  way  in  which 
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the  eloDse  ttandB  is  thia :  "  Erery  lineal 
ancoator  shall  be  capable  of  being  heir  to 
an;  of  bis  issue,  and  in  every  case  where 
there  shall  be  no  issue  of  the  purchaser, 
his  nearest  lineal  ancestor  shall  be  bis 
heir."  Now,  in  what  sense  is  the  word 
**  issue"  uted  in  that  latter  paragraph? 
Issue  of  the  purchaser.  It  appears  to  me, 
for  the  reasons  I  will  mention,  that  the 
word  "issue"  in  that  latter  branch  of  the 
sentence  was  intended  to  be  used  in  the 
sense  of  issue  capable  of  inheriting  accord- 
ing to  the  law  of  this  country.  In  every 
ease  where  there  shall  be  no  isane  of  the 
purchaser  hia  nearest  lineal  aneeator  ahall 
be  hia  heir,  ao  that  the  lineal  ancestor 
will  not  be  his  heir  if  the  pnrchaaer  leavea 
issue.  If  D.  Don  the  younger  had  left 
issue,  the  very  terms  of  this  clause  would 
preclude  his  father  from  being  his  heir,— 
and  why  7  Because  the  issue  would  be 
the  heir.  The  issue  was  to  be  his  heir  if 
he  left  issue,  and  it  was  only  in  the  event 
of  his  not  leaving  issue  that  the  father  was 
to  be  the  heir.  Then,  does  not  the  word 
'*  issue "  there  mean  issue  capable  of  in- 
heriting 1  Now,  to  illustrate  this,  let  me 
put  this  ease  :-~supporing  I>.  Don  the 
young^,  with  all  the  circomstanees  that 
occurred  in  this  ease,  being  a  domiciled 
Scotchman  like  his  father,  but  seised  of 
these  lands  in  England,  had  followed  his 
Other's  example  and  cohabited  with  a 
woman  in  Scotland,  had  had  a  son  bom 
during  that  cohabitation,  and  then  had 
afterwards  married  the  mother  of  that  son. 
That  child  would  have  been  in  Scotland 
the  legitimate  child  of  D.  Don  the  younger, 
just  aa  D.  Don  the  younger  was  the  legi- 
timate child  of  his  father,  and  being  legiti- 
mate in  Scotland,  the  law  of  thia  country 
would  also  regard  him  as  legitimate.  Then, 
supposing  D.  Don  the  younger  having 
that  child  amte  nattUt  and  having  no  child 
horn  subsequent  to  the  marriage  with  the 
mother,  if  that  child  had  died  seised  of 
this  land  leaving  surviving  him  his  father 
D.  Don  the  younger,  he  could  not  inherit 
to  him.  Now  apply  this  section  to  that 
case.  The  words  of  the  act  are,  "  in  every 
case  where  there  shall  be  no  issue  of  the 
purchaser."  The  contention  on  the  part 
of  the  petitioner  is,  that  there  was  issue  of 
D.  Don  the  younger,  because  the  word 
"issue"  means  legitimate  issue.  Now, 


then,  see  what  the  consequence  would  be. 
In  that  case  D.  Don  the  yonngeT*a  land 
would  not  go  to  the  father,  and  why  T 
Because  the  act  says  it  is  only  to  go  to  the 
father  in  case  there  is  no  issue  of  the  pur- 
chaser ;  but  here,  according  to  the  construe-, 
tion  put  on  the  word  *' issue"  by  the 
argument  for  the  petitioner,  he  has  left 
isaue.  If  it  is  not  to  go  to  the  fether,  can 
it  go  to  the  issue  ?  No.  He  was  legiti- 
mate, but  he  was  not  bom  in  lawful  wed- 
lock, and  by  the  law  of  this  country  cannot 
inherit ;  and  there  is  nothing  in  this  act 
which  aaya  that  a  bastard  child,  although 
legitimate  according  to  bis  personal  afotea, 
can  inherit  Hien,  what  would  be  the 
consequence  f  Why,  that  the  land  would 
escheat  to  the  lord,  and  that  was  .the  very 
evil  which  the  act  meant  to  cure.  It  was 
thought  it  ought  to  remain  in  the  family 
rather  than  go  to  the  lord, — not,  indeed, 
that  it  should  go  to  a  basttud,  for,  in  that 
respect,  it  meant  to  leave  the  law  aa  it 
atood. 

The  question  is,  whether  you  mnat  not 
interpret  in  this  second  braneh  of  the 
•entenee  the  word  **i8Stte"  to  mean  not 
merely  lawftal  iasne  in  the  aenae  of  being 
lawAil  according  to  the  law  of  his  own 
country,  and  ao,  therefore,  here  as  to  his 
personal  steftti,  hut  whether  yon  must  not 
use  that  word  in  the  sense  of  issue  capable 
of  inheriting  ?  It  appears  to  me  clearly 
that  you  must,  and  that  in  that  second 
branch  of  the  sentence,  when  the  legislature 
spoke  of  there  being  no  Issue  of  the  pur- 
chaser, it  clearly  meant  issue  capable  of 
taking  by  inheritance.  Then,  if  that  is 
so,  and  I  think  I  have  no  hesitation  in 
concluding  that  to  be  the  sense  in  which 
the  legislature  used  the  word  "iaaue"  in 
the  second  branch  of  the  sentence,  when  I 
find  the  same  word  naed  with  reference  to 
the  qneatiott  of  inheritance,  mnat  I  not 
take  it  to  be  need  alao  in  the  same  aenae  1 
It  appears  to  me  that  I  must,  and  then 
the  language  will  run  thus :-— That  every 
lineal  ancestor  shall  be  capable  of  being 
heir  to  any  of  his  isaue  who  shall  be  capa- 
ble of  inheriting  from  him,  and  in  every 
case  where  there  shall  be  no  issue  of  the 
purchaser  capable  of  inheriting  to  the  pur- 
chaser, hia  nearest  lineal  ancestor  shall 
inherit." 

Now,  there  appears  to  me  to  be  another 
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nuon  whj,  upon  Uie  eonstraetion  of  tbli 
mutate,  I  ovght  to  aniTs  at  tiiat  conclu- 
«ioD,  ud  ft  ia  this  :»The  second  brandi 
of  tbe  seotence  points  out  in  what  order 
the  lineal  ancestors  shall  take,  and  in  effect 
it  is :  if  the  purchaser  dies  leaving  any 
lineal  descendant  of  that  purchaser,  that 
lineal  descendant  shall  be  the  first  person  to 
inherit  from  the  purchaser,  but  if  he  dies 
without  leaving  any  issue  of  his  own  body, 
thst  is,  any  person  who  has  lineally  de- 
seended  from  bimselff  then  before  any  col- 
lateral relation,  however  near,  before  the 
brother  of  the  purchaser,  the  father,  or,  in 
ddiualt  of  the  father,  the  grandfather  and 
BO  on  shall  inherit.  Now,  that  being  the 
eflbct  of  this  aeelion,  let  us  see  in  what 
manner,  that  effect  is  eanied  out  by  the 
voids  used,  or  rather  what  are  the  words 
used  for  tbe  purpose  of  working  out  that 
effect,  and  I  think  it  will  be  found  that  the 
set  proceeds  on  this  footing :  in  order  to 
determine  the  place  in  which  the  father 
iliall  be  entitled  to  come  into  the  inherit- 
saee  as  heir  to  his  son,  it  adverts  to  the 
position  of  persons  in  the  inheritance  who, 
secording  to  the  law  existing  at  the  time  of 
the  pasnng  of  this  act,  would  have  been 
entitled  to  inherit.  Now,  to  explain  what 
Iflieaa  J  will  refer  to  the  very  words  them- 
selvea — **  in  every  case  where  there  shall 
be  no  issue  of  the  purchaser  his  nearest 
lineal  ancestor  shall  be  his  heir  in  prefer- 
ace"— to  whom  ?  '*  In  preference  to  any 
peison  who  would  be  entitled  to  inherit 
dther  by  tracing  his  descent  through 
such  lineal,"  &c.  Supposing  the  pur- 
chsser,  that  is,  the  person  dying  seised 
without  issue,  leaves  his  father  and  a 
kotber  living.  According  to  the  old  law 
the  brother  would  have  inherited.  This 
set  adverting  to  the  then  existing  right  of 
that  collateral  relation  puts  in  Uie  &ther 
iamiediately  before  the  brother ;  and  tbe 
way  iu  which  the  li^^Iature  points  out  in 
vut  order  the  fether  is  to  eome  in,  is  by 
adverting  to  the  order  in  which  somebody 
elte,  according  to  the  then  existing  law, 
would  have  come  in  if  it  had  not  been  for 
the  passing  of  this  act.  So  that,  according 
to  this  act,  the  &ther  is  to  come  in  next 
before  the  brother,  and  I  am  supposing  the 
esse  limply  of  the  purchaser  of  tbe  land 
dfing  intestate.  Now,  let  me  take  this 
csae.  I  am  supposing  that  all  the  dreum- 


stanees  existing  fn  this  ease  exist  in  tbe 
ease  I  am  about  to  put.  Supposing  D.  Don 
the  elder,after  his  marriage  with  the  mother 
of  D.  Don  the  younger,  had  had  bom  in 
Scotland  children  by  that  mother,  who, 
according  to  the  view  of  our  law,  would 
have  been  not  ante  naUe  but  post  nata,  and 
supposing  besides  D.  Don  the  younger,  who 
was  the  ante  aaltu,  there  had  been  another 
son  who  was  pott  natue,  if  I  am  right  in  the 
view  1  have  already  stated  of  the  law  as  it 
stood  before  the  passing  of  this  act,  if  D. 
Don  the  younger  had  died  sdsed  of  land  in 
England,  he  ^ing  tbe  anie  mfM,  the  port 
notes  could  not  have  inherited  to  him. 
Very  well.  Then,  supposing  that  state  of 
things  to  exist,  where  does  this  aet  say 
that  D.  Don's  father  shall  come  in  7  Why, 
next  before  and  in  preference  to  any  per- 
son who  would  have  been  entitled  to  in- 
herit. D.  Don  the  younger's  fott  natue 
brother  would  not  have  been  entitled  to 
inherit.  The  father,  then,  is  preferred  to 
some  other  person.  Where  is  the  father  to 
eome  in?  Putting  it  in  language,  it  is  next 
before  nobody.  But  if  D.  Don  the  father 
was  entitled  to  inherit,  of  course  D.  Don 
the  father's  ptM  iMtw  son  would  (if  there 
waa  no  father)  be  also  entitled  to  inherit. 
Clearly,  because  he  would  be  the  legitimate 
son  of  D.  Don  the  elder ;  so  would  D.  Don 
the  younger,  as  the  legitimate  son  of 
D.  Don  the  elder;  because,  according  to 
the  old  law,  there  was  an  immediate  des- 
cent between  brothers.  Now,  I  ask,  if 
the  reasoning  be  good  which  is  applied  to 
the  interpretations  of  this  act  on  behalf 
of  the  petitioner,  why  would  not  the  same 
reasoning,  if  the  act  had  never  passed  at  all, 
have  allowed  the  pott  natut  brother  of  D. 
Don  the  younger  to  have  inherited  to  him  X 
Tbe  reasoning  is  this :  D.  Don  the  younger 
waa  tbe  Intimate  scm  of  his  fibber,  and 
reeogniied  as  legidmate  in  this  country. 
It  is  true  (it  is  said)  that,  according  to  the 
deeinon  in  BvfiwhikU  t.  yardUl  he  cannot 
inherit;  but  he  is,  as  it  were,  the  ancestor, 
the  purchaser,  the  person  who  dies  seised. 
The  pott  natut  son  of  D.  Don  the  elder  is 
also  clearly  his  legitimate  child,  and  so 
recognized  in  this  country  ;  therefore  they 
are  lawful  brothers,  and,  if  so,  it  is  a  rule 
of  law  that  one  brother  may  inherit  to 
another,  and  why  should  he  not?  But 
nobody  would  dream  that  in  such  a  case, 


Digitized  by 


108 


COUNTS  OF  CHANCEIlT  i 


[Net  Sum 


independently  of  this  statute,  the  brothn- 
would  inherit,  and  where  does  thi«  act  say 
that  the  pott  flatus  brother  shall  inherit  to 
a  person  who  is  the  ante  natus?  There  is 
nothing  about  it  in  this  act  of  parliament. 
If  it  gives  any  party  a  right  to  inherit,  it 
gives  the  right  to  the  father,  but  it  nowhere 
gives  to  the  post  natvs  brother  the  right  to 
inherit. 

For  these  reasons,  it  appesrs  to  me  that 
the  interpretation  of  this  act,  in  the  first 
place  looking  at  it  generally,  leads  me  to 
the  conclusion  that  1  ought  not  to  allow  any 
alteration  of  the  law  of  inheritance  to  be 
considered  as  effected  by  that  act,  except 
so  far  as  that  act  has  clearly  and  distinctly 
effected  that  alteration,  and  so  far  as  I 
can  find,  having  a  fair  regard  to  all  the 
language  used,  that  the  le^slature  intend- 
ed to  alter  the  existing  law  of  inheritance. 
Further,  it  appears  to  me  that,  looking  at 
this  particular  section,  I  cannot  find  that 
it  was  the  intention  of  the  legislature,  ex- 
cept so  far  as  you  may  put  a  somewhat 
limited  and  straitened  construction  on 
particular  words  uned,  to  affect  the  ques- 
tion, with  regard  to  the  right  of  an  indi- 
vidual in  the  position  of  D.  Don  the 
-younger,  either  to  inherit  to  another,  or  to 
transmit  the  inheritance  to  another  from 
bimself.  Further,  when  I  examine  the 
particular  language  used,  it  appears  to  me 
that  the  word  "issue,"  upon  which  the 
whole  question  turns,  is  used  in  a  sense 
which  must  be  limited  to  issue  capable  of 
inheriting.  I  have  already  pointed  out 
the  reasons  which,  upon  the  language  of 
this  section,  lead  me  to  that  conclusion  ; 
and  that,  therefore,  there  is  no  alteration 
in  the  rule  of  law  which  existed  before 
this  act,  which  precluded  a  person  bom 
out  of  wedlock  from  inheriting  land,  and 
precluded  any  person  whatever  from  in- 
heriting land  to  the  person  bom  out  of 
wedlock. 

Now,  in  the  consideration  of  this  case, 
1  need  hardly  say  that  I  have  been  very 
considerably  embarrassed  by  what  took 
place  in  the  case  of  Reed  v.  Keith  (1), 
commonly  called  Slack's  case.  That  case 
was  this  : — Samuel  Black  was  the  son  of  a 
domiciled  Scotchman,  who,  by  cohabiting 
with  a  woman  in  Scotland,  had  had  this  son, 

(1)  Not  reported. 


Samuel  Black,  bom  before  marriage,  and 
afterwards  married  the  mother — in  other 
words,  Samuel  Black  stood,  according  to 
his  personal  status  in  the  situation  in  which 
D.  Don  the  younger  stands  in  the  present 
esse  ;  but  the  father  of  Samuel  Black  had, 
after  he  intermarried,  two  daughters,  who 
of  course  were  his  legitimate  daughters, 
and  could  have  inherited  land  in  England. 
Samuel  Black,  I  think,  was  in  the  employ- 
ment either  of  the  Hudson's  Bay  Company, 
or  one  of  the  companies  in  the  hr  Weat, 
being  resident  in  some  of  the  poaaeiiioni 
which  1  believe  were  part  of  Upper  Canada, 
and  had  died,  seised  of  some  1  ,S00  acrei 
or  thereabouts  of  land  in  a  very  remote 
part  of  Upper  Canada,  where  the  law  pre- 
vailing was  the  law  of  England.  He  had 
devised,  or  attempted  to  devise,  this  land, 
and  his  devise  was  effective  so  far  as  re- 
garded three-fourths,  but  as  to  one-fourth 
it  failed,  and  he  died  intestate.  Then,  in 
the  administration  of  his  estate,  it  became 
necessary  to  ascertain  who  was  bia  heir- 
at-law,  and  who  were  his  next«f-kin,  and 
so  on.  It  was  referred  to  the  Master,  and 
the  Master,  upon  veryingenions  aigumenta, 
(very  much  the  aame  ai  I  have  heard  in 
this  ease),  came,  to  the  conclusion,  that 
the  two  pott  nata  sisters  were  his  co- 
heiresses-at-law  and  entitled  to  succeed, 
according  to  the  law  of  Canada,  which  is 
the  same  as  the  law  of  England.  Now, 
although  I  should  always  pay  great  respect 
to  the  decision  of  a  Master,  yet  I  never 
can  treat  that  as  a  decision  standing  on 
the  same  footing  as  a  decision  of  one  of 
the  superior  Courts  of  this  country.  Of 
course,  I  could  not;  and  I  need  bardly 
say,  when  that  Master  was  myself,  J  had 
not  the  smallest  scruple  in  ackuowtedpng 
myself  to  be  wrong ;  and  1  have  no  scmple 
now  in  saying,  that  according  to  my  pre- 
sent feeling,  I  was  undoubtedly  wrong  in 
coming  to  the  conclusion  Uiat  I  arrived  at 
in  that  case.  The  case  was  not  argued 
before  me,  nor,  indeed,  before  the  Court 
afterwards,  hostilely  by  the  Crown,  but  it 
was  argued  before  me  by  the  counsel  for 
the  parties  claiming  to  be  the  heirs,  or  the 
tmstees  under  Black's  will.  I  am  bound 
to  say,  that  so  far  as  I  can  venture  to  re- 
collect the  impression  that  was  made  on 
my  mind  by  these  ai^uments — I  do  not 
say,  from  any  fault  of  course-— I  certunly 
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litd  not  these  detailed  views  of  the  con- 
ttrnetion  of  this  section,  or  of  the  whole 
matter  in  general,  which,  after  long  and 
tnxions  consideration,  I  have  been  obliged 
to  ratertahi.    But  upon  the  Huter's  re- 
port, (without  exceptions,  I  think),  the 
mstter  eame  on  for  forther  directions 
before  the  then  Vice  Chancellor  Knight 
Brace ;  and  it  is  represented,  and  I  hare 
no  doubt  represented  with  great  accuracy, 
that  the  matter  was,  to  some  extent  at 
least,  i^n  ar^ed  on  behalf  of  the  same 
parties,  and  that  the  Vice  Chancellor  ex- 
pressed his  opinion  that  the  Master  had 
eome  to  a  right  conclnsion.    But  he  con- 
sidacd  that  if  those  ladies  were  not  the 
fo-h«resses,  the  Crown  would  be  enti- 
tled, and  that  therefore  it  was  right  that  the 
Crown  should  appear.     He  accordingly 
diieeted  the  Attorney  General  to  be  eom- 
mmieated  with  ;  and  it  appears  that  a  casef 
BO  donht  drawn  np  by  the  Solicitor  for 
the  Treasury,  was  laid  before  the  Attorney 
General,  suggesting  whether   or  not  it 
would  be  right  for  the  Crown  to  intervene, 
lepresenting  that  the  whole  1 ,200  acres,  as 
to  which  the  question  only  arose  as  to 
one-fourth,  had  been,  in  the  first  place, 
taken  possession  of  by  the  Crown  for  the 
non-payment  of  certain  rates  or  assessments 
of  some  kind  or  other,  and  that  there  would 
be  no  diflScnlty  in  the  way  of  recovering  it ; 
but  it  was  also  reprrsented  that  the  pro- 
perty yielded  not  one  fraction  of  profit; 
that  it  was  of  no  value  intrinsically  ;  that 
it  had  been  eneroaehed  upon  by  squatters ; 
ni  that,  in  point  of  fiict,  it  was  probably 
Mt  worth  anybody's  wliile  to  take  pos- 
wanon ;  and  upon  those  representations 
die  Attorney  General  declined  to  intervene, 
upon  what  ground,  of  course,  1  cannot  say, 
whether  upon  the  ground  of  the  little  value 
of  the  property,  or  that  the  Attorney  Gene- 
ral thought  the  Master's  construction  right. 
Now,  if  I  could  find  in  any  report  of  that 
cue,  or  from  any  short-hand  writer's  note, 
that  upon  foil  argument  and  upon  a  full 
presentation  of  all  the  &cU  and  all  the 
qBcstions  which  aroae  upon  this  very  novel 
Wl  diffieult  case,  the  dien  Vice  Chancellor, 
no*  Lord  Justice  Knight  Bruee,  had 
urived  atadeliberate  conviction  that  those 
two  ladies,  the  poti  nata^  v/ere,  according 
to  the  law  of  this  country,  the  co-heiressea 
of  that  Samuel  Black,  even  if  I  had  enter- 


tained the  view  I  do  entertain,  I  should 
have  adopted  the  decision  of  the  learned 
Judge,  and  have  followed  it  out  by  holding 
that  in  the  case  before  me  the  father  ia 
entitled  to  inherit.  In  the  first  place,  I 
think  that  would  he  escaping  f^om  a  diffi- 
culty, which  I  cannot  say  I  should  have 
been  sorry  to  have  escaped  from,  of  over- 
ruling my  own  opinion  ;  and  in  the  next 
place,  I  should  be  attributing  (which  is 
what  I  have  no  right  to  do)  to  the  teamed 
Judge  a  deliberate  opinion  upon  the  ques- 
don.  I  am  not  at  all  doubting  the  repre- 
sentation that  he  did  intimate  his  opinion 
that  I  had  come  to  the  right  conclusion, 
but  I  think  that  I  ought  not  to  treat  that 
as  a  decision  upon  the  question ;  and 
although  I  confess  that  during  the  argu- 
ment the  strong  inclination  of  my  opinion 
was  in  fkvour  of  the  view  contended  for  by 
the  counsel  for  the  petitioner,  yet,  after 
very  great  deliberation,  I  have  been  obliged 
to  come  to  the  conclusion  that  I  was  wrong 
when  I  made  that  report,  and  that  the 
po$t  natee  could  not  inherit  the  lands. 
It  appears  to  me  that  that  was  clearly  a 
wrong  decision.  Then  ought  I  in  this 
case  to  hold  that  the  father  is  entitled  ? 
because  all  that  this  act  says  upon  the 
subject  is,  that  the  father  (that  is,  the 
lineal  ancestor)  shall  be  capable  of  being 
heir  to  any  of  his  issue,  and  shall  come  in 
in  a  certain  place ;  but  there  is  not  a  word 
which  says  that  the  pott  natua  brother  shall 
be  capable  of  being  heir  to  his  ante  natu* 
brother ;  and  I  confess,  therefore,  that  I 
have  not  the  least  scruple  in  coming  to  the 
conclusion  that  my  former  decision  was 
wrong.  But  it  does  appear  to  me  that  all 
the  arguments  that  were  addressed  to  me, 
so  far  as  they  turned  upon  the  language 
of  this  section,  which  would  go  to  shew 
the  father  could  inherit,  would  apply  in  a 
great  degree  to  the  case  of  the  post  natua 
brother. 

I  ought  to  mention,  aa  an  additional 
matter  ^at  presses  on  my  mind,  what  an 
anomalous  state  of  things  you  arrive  at  if 
you  hold  that  to  be  the  law.  If  the  father 
in  this  case  were  capable  of  inheriting,  I 
do  not  well  see  how  to  escape  from  Ute 
conclusion,  that  then  the  descent  may  be 
traced  through  him — that  is,  that  the  post 
nalus  brother  of  D.  Don  might  inherit, 
although  ^ere  is  nothing  in  the  act  which 
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lays  ao.  Then  you  com^  among  other 
anomalies,  to  this : — There  are  two  bro- 
thers, and  one  dies  seised  of  land,  the 
other  is  his  heir,  because  he  is  liis  legiti- 
mate brother ;  but  if  the  one  dies  seised 
of  land,  the  other  cannot  inherit  to 
bim,  though  he  is  bis  legitimate  bro- 
ther. That  is  an  extraordinary,  ano- 
malous state  of  things;  and  I  should  pause 
before  coming  to  a  conclusion  whieh  would 
give  rise  to  such  an  anomaly,  and  to  many 
others  of  a  similar  kind.  I  may  add,  that 
if  the  present  Lord  Justice  Knight  Bruce, 
when  Vice  Chancellor,  did  deliberately 
arrire  at  the  conclusion^  which  it  is  wished 
to  be  assumed  he  did  arrive  at,  it  is  a  great 
satisfaction  to  me  to  think  that  an  appeal 
will  lie  direct  from  me  to  him,  and  his  very 
learned  and  able  colleague ;  and  if  I  am 
wrong  in  coming  to  the  conclusion  I  have 
arrived  at,  it  will  he  set  right  by  the  joint 
opinion  of  those  learned  Judges.  It  is  a 
great  sadsfacUon  to  me  to  know  that  if  1  am 
wrong,  my  former  opinion  wQI  be  affirmed, 
and  my  present  decision  reversed.  But  I 
am  of  opinion  that  upon  this  applicaUon 
I  must  ^smiss  the  petition. 


Stuart. 

1857 
June  24 


.  V.C.) 
4,  25.  ) 
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BatfM  and  Ftmt  —  Separate  EttaU  — 
Mortgage — SoUeitor  aad  Client— Parebaee 
by  Sotteitor. 

S*  N,  having  paid  off  a  debt  eeeured  by 
tBOrtgage  upon  real  eetatee,  in  the  equity  of 
redemption  of  which  his  teife  toaty  at  the 
date  of  their  marriage,  entitled  to  a  life 
interest  to  her  separate  use,  aflerteards, 
u/iihout  her  privity,  assigned  the  mortgage 
to  the  solicitor  of  himself  and  wife,  as  seeur 
rity  for  a  debt  due  to  such  solicitor  for  costs 
principally  incurred  in  a  suit  in  which  he 
acted,  first  for  the  wife  before  her  marriage^ 
and  afterwards  for  both  the  husband  and 
w^e ;— Held,  that  eueh  assignment  was  a 
«a/u{  seetirtfy  at  ^ain^  the  w{fe*s  life  m- 
iereet  in  the  kereditamente  assigned. 

The  eolieitor,  hav^  eubeequently  pur- 
ekaeedfrom  the  original  mortgagee,  for  40/., 
a  debt,  for  eoeitt  of  175^.,  wAwA  the  latter 


would  have  been  entitled  to  haw  added  to 
his  mortgage  debt,  was  held  entitled,  as 
gainst  the  wife,  to  the  benefit  of  emeh  pur- 
chase, but  to  the  extent  only  of  eeemring 
himself  in  respect  of  the  debt  due  to  him 
from  the  hu^and. 

By  the  settlement  nude  in  contempU- 
Uon  of  the  marriage  of  Joseph  Waterworth 
and  the  plaintiff  (then  Julia  Booth),  and 
dated  in  November  1831,  certain  real 
estates,  situate  at  Denby  Dale,  in  York- 
shire, of  which  the  plaintiff  was  then  seised 
in  fee,  were  conveyed  by  her  to  trustees 
and  their  heirs,  to  the  use  of  herself  for 
life,  to  and  for  her  own  sole  and  separate 
use  and  benefit,  or  to  the  use  of  such  per- 
son or  persona  as  she,  Julia  Booth,  by 
writing  under  her  hand  and  seal  should  at 
any  Ume  during  her  then  intended  coverture 
direct  or  appoint ;  and,  in  default  of  such 
Erection  or  appointment,  theoi  in  trast  to 
pay  the  rents,  issues,  and  profiu  of  the 
said  hereditaments  and  premises  into  the 
proper  hands  of  the  said  Jtdia  Bo^,  or 
otherwise  to  permit  her  to  receive  the 
same  for  and  during  her  natural  life,  to 
and  for  her  sole  and  separate  use,  wholly 
and  independently  of  the  said  Joseph 
Waterworth,  and  without  the  same  being 
subject  to  his  debts  or  engagements ; 
and  the  receipt  of  the  said  Julia  Booth, 
notwithstanding  her  coverture,  was  there- 
by declared  to  be  a  good  and  sufficient 
discharge  for  so  much  of  the  said  rents 
and  profits  as  should  be  therein  acknow- 
ledged or  expressed  to  be  received :  end 
from  and  after  the  decease  of  the  said 
Julia  Booth,  to  the  use  of  the  said  Joseph 
Waterworth,  for  and  during  the  term  of 
his  natural  life,  for  his  own  absolute  use 
and  benefit,  with  remainder  to  the  use  of 
the  children  of  the  said  intended  marriage, 
in  manner  therein  mentioned. 

At  the  date  of  the  execution  of  the  s«d 
indenture  of  settlement,  the  hereditaments 
and  premises  comprised  therein  were  sub- 
ject to  a  term  of  1 ,000  years,  created  by 
an  indenture  dated  the  12th  of  June  1801, 
and  made  for  the  purpose  of  securing  the 
payment  of  a  sum  of  300^  and  interest  to 
one  fVands  Crowther,  Such  sum  had, 
however,  long  before  the  date  of  the  said 
indenture  of  settlement,  been  paid  off, 
although  no  assignment  nor  mention  of 
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Ae  said  term  was  made  by  the  said  inden- 
tnre  of  settlement. 

Th«  marriage  of  the  plaintiff  and  Joseph 
Watenrorth  was  ahordy  afterwards  duly 
aolemnized.  By  indentures  of  lease  and 
release,  dated  the  28th  of  February  and 
Ist  of  March  1838.  Joseph  Watenrorth 
tad  Julia  his  wife  appointed  and  conveyed 
the  premises  comprised  in  their  marriage 
irttiement  unto  and  to  the  nse  of  Samuel 
liardall,  with  a  proviso  for  redemption 
thereof  on  payment  of  the  sum  of  2501.  and 
interest;  and  Francis  Crowther  Jackson, 
the  executor  of  the  said  Francis  Crowther, 
utigned  the  said  term  of  1,000  years  to 
Benjamin  Dixon,  as  a  trustee  for  the  said 
Samuel  Marahall,  the  better  to  secure  the 
payment  of  the  said  sum  of  250/.  and 
interest ;  and  anbject  thereto,  in  trust  for 
the  person  or  persons  for  the  time  being 
entitled  to  the  equity  of  redemption  in 
tiie  said  hereditamenta  and  premises;  and 
Joseph  Watenrorth  thereby  assigned  to 
the  said  Samuel  Marshall  a  policy  of  ai- 
snranee  on  his  own  life  for  the  sum  of 
2501.,  as  a  further  security  for  the  said 
nm  of  2501.  and  interest. 

Joseph  Waterworth  died  in  October 
1886  intestate,  and  letters  of  administra- 
tion of  his  goods  and  effects  were  granted 
to  his  widow,  Julia  Waterworth.  Julia 
Waterworth,  shortly  after  the  death  of 
Joseph  Waterworth,  paid  off  the  aaid  sum 
of  2501.  and  all  interest  due  thereon,  se- 
cured by  the  aaid  indenture  of  the  1st  of 
Uudi  1883,  partly  out  of  the  proceeds  of 
the  said  policy  of  assurance,  and  partly 
oat  of  other  monies  belonging  to  the  estate 
of  the  sdd  Joseph  Watenrorth. 

By  indentures  of  lease  and  release,  dated 
mpectiTely  the  9th  and  10th  of  March 
IB37,  Julia  Waterworth  charged  the  here- 
ditaments comprised  in  her  above-men- 
tioned  marriage  settlement  with  the  pay- 
ment of  4001.  and  interest,  to  John  Tolson, 
sod  the  said  term  of  1,000  yeara  therein 
wu  assigned  by  B.  Dixon  to  W.  Senior, 
SB  tmstee  for  J.  Tolson,  to  secure  payment 
of  the  said  sum  of  400^  and  interest,  and 
nhject  thereto,  in  trust  for  the  person  or 
penons  for  the  time  being  entitled  to  the 
ttpaty  of  redemption  in  llie  said  heredita- 
Bents. 

In  February  1838  Julia  Waterworth 
wnied  Stephen  Nelson,  hut  no  settiement 


or  agreement  for  a  settlement  was,  on  that 
occasion  made  or  entered  into  of  the  here- 
ditaments and  premises  comprised  in  the 
settlement  of  November  1831, 

In  October  1888  the  said  sum  of  4001., 
and  all  interest  thereon,  was  paid  to  J.  Tol- 
aon  by  S.  Nelson,  and  on  payment  thereof 
the  said  indentures  of  lease  and  release  of 
the  9th  and  10th  of  March  1837,  and  the 
titie-deeds  of  the  sud  premises  were  given 
up  to  the  said  S.  Nelson.  No  reconveyance 
of  the  said  premises  or  re-assignment  of 
the  said  term  of  1,000  years  was  on  that 
occasion  made,  but  a  memorandum  was 
given  by  J.  Tolson  to  S.  Nelson  in  the 
words  following :— "  1838,  October  31. — 
I  promise  to  sign  a  release  when  made  in 
a  proper  way  concerning  the  mortgage  on 
the  estate  at  Denby  Dale  belonging  to 
Mrs.  Nelson  for  the  sum  of  4001.,  having 
received  (he  same  this  31st  day  of  October 
1838.— John  Tolson." 

It  was  alleged,  by  t}ie  defendant  J.  W. 
Booth,  who  was  a  solicitor,  that  in  June 
1837,  the  plaintiff  (then  a  widow)  autho- 
rized him  to  defend  a  certain  suit  ( Stead 
V.  Nelton J  (1),  which  had  been  instituted 
against  the  plaintiff  and  J.  Tolson,  and 
that  she  gave  to  him  a  written  authority 
to  appear  for  her  and  J.  Tolson  in  the  said 
suit,  and  to  take  all  necessary  proceedings 
therein  (at  her  expense)  in  the  names  of 
both  ;  and  that  he  accepted  and  acted  on 
such  authority;  that  the  object  of  such 
snit  was  to  have  it  declared  that  Stead 
waa  entitled  to  a  prior  inenmhranee  to  that 
of  Tolson  upon  tiie  above-mentioned  pre- 
mises; that  in  July  or  August  1839,  the 
aaid  indenturea  of  lease  and  release  of  the 
28th  of  February  and  1st  of  March  1833, 
and  of  the  9th  and  10th  of  March  1637, 
were  delivered  by  S.  Nelson  to  J.  W. 
Booth,  who  thenceforward  continued  to 
act  for  him  and  his  wife  and  J.  Tolson,  as 
their  solicitor,  in  the  suit  of  Stead  v.  Tol- 
ion  (2) ;  and  that  on  the  18th  of  November 
1837,  a  decree  was  made  in  that  suit  in 
fovour  of  Stead  (the  plaintiff  therein),  with 
costs,  and  in  August  1840  Tolson  was 
eompelled  to  pay  Stead,  the  plaintiff,  1751., 
bdng  tiie  amoant  of  his  taxed  eosta 
therein. 

(1)  See  2  BeRT.  US. 
{2}  Ubinpra. 
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Tbe  decree  in  Siead  v.  Nelson  directed 
the  execution  of  a  legal  mortgage  in  the 
■aid  premiscB  to  Stead.  No  such  mort- 
gage,  however,  was  ever  executed,  but 
8tea4  entered  into  possession  of  the  mort- 
gaged premiseSf  and  held  them  until  the  Ut 
of  July  1S42,  by  which  time  hia  rourtg&ge 
debt  was  aatiafied.  ^ 

From  the  time  of  the  deliveiy  of  them 
to  him  as  aueh  solicitor  as  aforesaid,  J.  W. 
Booth  had  retained  possession  of  the  in- 
dentures of  lease  and  release  of  the  28th 
of  February  and  1st  of  March  1833  and 
tbe  dth  and  10th  of  March  1837. 

J.  W.  Booth's  account  of  costs  for  de- 
fending the  suit  of  Stead  v.  Nelson,  on 
behalf  of  Stephen  Nelson,  Julia  his  wife, 
and  John  Tolson,  under  the  retainer  given 
to  bim  by  Julia  Nelson,  then  Julia  Water- 
worth,  widow,  amounted  to229^.  12j.  7d., 
added  to  which  he  had  other  clums  agunst 
S.  Ndson  and  Julia  hia  wife,  amounting 
to  182. 12<>*  and  a  claim  against  S.  Nelson, 
amounting  to  96L  6s.  9d.,  making  together 
336/.  lU.  4d.,  which  was  admitted  by  S. 
Nelson  to  be  due  to  the  said  J.  W.  Booth 
on  an  account  stated  between  them  in 
February  1841. 

To  secure  the  sum  so  due  S.  Nelson 
executed  a  deed,  dated  the  2dth  of  Feb- 
ruary 1841,  expressed  to  be  made  between 
himself  of  the  one  part  and  the  said  J.  W. 
Booth  of  the  other  part,  whereby,  after 
raeiting  that  S.  Nelson  was  indebted  to 
J.  W.  Booth  iu  380i.  and  upwards,  for 
money  advanced  and  professional  business 
done  at  hia  request,  for  securing  which  J. 
Vf.  Booth  held  certain  title-deeds  and 
writings  relating  to  property  situate  at 
Denby,  otherwise  Denby  Dale,  and  also 
a  policy  of  assurance  under  the  hands  and 
seals  of  three  of  the  directors  of  the  York 
and  North  of  England  Assurance  Com- 
pany, dated  the  6th  of  January  1837, 
whereby  tlie  life  of  Julia  the  wife  of  S. 
Nelson  was  assured  in  tbe  sum  of  400^., 
S.  Nelstm  agreed  that  for  further  effectu- 
ally securing  the  same  be,  together  with 
all  necessary  parties,  would,  when  there- 
unto requetited  by  J.  W.  Booth,  well  and 
efiectually  convey  and  assure  all  that 
estate  and  interest  of  him  the  said  S.  Nel- 
son and  also  of  the  said  Julia  his  wife  in 
the  messuages  and  hereditaments  at  Denby 
Dale,  and  assit^n  to  J.  W.  Booth,  hia  exe- 


cutors, administrators  and  assigns,  the  said 
deed  or  policy  and  the  sum  or  sums  re- 
coverable thereon.  In  April  1841  S.  Nel- 
son was  adjudged  a  bankrupt,  and  he 
shortly  afterwards  applied  for  and  obtained 
his  certificate.  J.  W.  Booth  thereupon, 
in  order  to  secure  his  interest  in  the  here- 
diuments  at  Denby  Dale,  served  a  notice 
upon  John  Tolson  that  he  was  entitled  to 
an  equitable  charge  upon  them  under  the 
deed  of  February  1841,  and  he  also  served 
a  similar  notice  upon  the  trustees  of  the 
term  of  1 ,000  years  therein,  and  in  October 
1841  he  negotiated  with  J.  Tolson  for  a 
transfer  of  his  remaining  claim  under  the 
mortage  to  him  of  the  said  hereditaments 
made  in  March  1837,  which  Tolson  then 
agreed  to  transfer  to  Booth,  though  no  snch 
transfer  was  actually  made  until  the  year 
1854. 

In  January  1848  Booth  entered  into 
possessiim  of  the  said  premises  at  Denby 
Dale  so  agreed  to  'be  assigned  to  him  as 
aforesaid,  and  shortly  afterwards  S.  Nelson 

levied  a  distress  upon  one  of  the  tenants 
for  a  half-year's  rent  which  had  been  pre* 
viously  paid  to  Booth.  The  tenant  then, 
by  directions  and  under  the  indemnity  of 
Booth,  replevied  the  distress.  Tbe  pro- 
ceedings in  replevin  were,  after  Booth  had 
been  put  to  an  expense  of  181.  \9s.  9d. 
in  respect  thereof,  abandoned  by  Nelson, 
and  Booth  consequently  claimed  to  add 
that  sum  to  his  mortgage  debt. 

By  indenture,  dated  in  September  1854, 
J,  Tolson,  in  pursuance  of  the  above- 
mentioned  agreement  of  October  1841, 
and  in  consideradon  of  401.  paid  to  him 
by  Booth,  assigned  to  Booth  the  above- 
mentioned  debt  of  175'<  due  to  him  in 
respect  of  the  sum  so  recovered  from  him 
for  costs  in  the  suit  of  Stead  v.  Tolso»  as 
aforesaid,  and  which  he  was  entitled  to  add 
to  his  mortgage  debt  upon  the  said  here- 
ditaments at  Denby  Date  ;  and  he  thereby 
conveyed  and  assured  the  said  mortgaged 
hereditaments,  and  all  his  rights  and  re- 
medies in  respect  of  such  mortgage,  to 
Booth,  his  heirs  and  assigns. 

S.  Nelson  died  on  the  Sth  of  December 
ISfiS. 

The  bill,  which  was  filed  by  his  widow, 
Julia  Nelson,  alleged  that  the  deed  or 
memorandum  of  the  2Sth  of  February 
1841  was  never  executed  by  her  the  plain7 
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tiff,  nor  bad  ever  been  confirmed  hy  her  ; 
that  ahe  had  never  agreed  that  the  here- 
ditamenta  and  premiaes  comprised  therein 
■hoald  be  charged  with  any  debt  of  the 
said  S.  Nelson  dne  to  the  defendant  Booth, 
and  that  she  was  not,  in  fact,  aware  of 
the  existence  of  such  deed  antti  after  its 
lilted  execution  ;  nor  did  she  ever  agree 
that  the  title-deeds  and  documents  relating 
to  the  said  hereditaments  and  premises 
■honld  be  held  by  the  defendant  J.  W. 
BoodiaBaaeeuri^  Corany  debt  whaterert 
that  she  nem  confirmed  Uie  anthori^ 
iU^d  to  hare  been  given  to  Booth  to  act 
as  solicitor  for  her  and  for  Tolaon  (if  tneh 
aathority  was  ever  given,  of  which  she 
had  DO  recollection)  after  her  marriage 
with  S.  Nelson,  and  such  authority  (if 
any)  was  not  intended  to  and  did  not 
create  any  charge  on  the  hereditaments 
and  premises  comprised  in  the  said  inden- 
ture of  settlem^t  of  November  1831,  and 
that  on  her  marriage  with  S.  Nelson  the 
debt  (if  any)  incurred  under  nich  autho- 
rity became  the  debt  of  S.  Nelson, 

The  plamtiff  also  chafed  by  her  bill 
Ait  J.  W.  Booth  obtained  hia  luiowledge 
of  the  all^d  right  of  J.  Tolion  to  obtun 
payment  of  the  sum  of  175/.  out  of  the 
henditamenta  in  mortgage  to  him,  and  his 
knowledge  of  the  nature  of  the  security 
held  by  J.  Tolson.  of  the  title  thereto,  and 
of  the  value  of  the  property  comprised 
therein,  in  the  character  of  solicitor  of 
the  plaintiff  and  her  deceased  husband ; 
sad  that  he  could  not,  therefore^  use  tndi 
knowledge  for  his  own  benefit. 

The  bill  {oayed  that  it  might  be  de- 
dired  that  the  deed  or  memorandum  of 
Fetmary  1841,  execated  by  Stephen  Nd- 
un,  «as  ineffe^al  to  owate  a  ohai^  on 
the  pnmisef  oompriaed  therrin  ;  tiuit  an 
•oeoirat  m%ht  be  taken  of  the  rants  and 
pnfits  of  the  said  heredttamenta  received 
hytbe  tmatees  of  the  settlement  of  No< 
Teaiber  1881,  and  a  like  account  of  those 
received  by  J,  W.  Booth,  or  which,  but 
for  his  wilful  neglect  and  default,  he  might 
lure  received ;  and  that  what  should  be 
found  due  on  taking  nch  Aeeounts,  to- 
getberwith  interest  thereon,  might  be  paid 
to  the  plaintiff;  and,  fiurther,  that  it  might 
^  declared 'that  the  defendant,  J.  W. 
^wthf  was  not  entitled  to  hold  the  inden- 
.  tBiea  of  the  9th  and  10th  of  March  1837. 
an  Snn^  XZTIL-Ckim. 


aa  a  security  for  any  larger  sum  than  the 
401.  actually  paid  hy  him  to  J.  Tolson  ; 
that  an  account  might  be  taken  of  what 
(if  anything)  was  due  to  J.  W.  Booth  on 
the  security  of  those  indentures,  and  that, 
on  payment  of  what  (if  anything)  should 
be  found  due  on  sueh  account,  he  might 
be  decreed  to  re-convey  and  re-aasign  the 
said  hereditaments  and  premises  as  the 
plaintiff  shoiild  direct ;  also,  that  it  might 
he  declared  that,  in  taking  such  account, 
the  defendant  Booth  was  not  entitled  to 
take  or  receive  the  said  inm  of  88(M.,  so 
alleged  to  have  been  secured  by  the  deed 
of  Uie  23th  of  February  1841,  or  any 
part  thereof.  The  defendant,  J.  W.  Bootii, 
by  hia  answer,  insisted  that  inaamuch  as 
the  mortgage  for  400/.  and  intereet  to 
Tolson  had  been  paid  off  by  Stephen  NeU 
son  out  of  his  own  money,  the  mortgage 
money  so  paid  remained  a  charge  upon 
the  estate  for  the  benefit  of  Nelson  ;  and 
he  claimed  to  be  entitled  to  stand  in  the 
place  of  J.  Tolaon  in  respect  of  such 
rights  of  his  under  the  said  security  as 
the  payment  of  the  400^.  and  intereat  did 
not  satisfy,  and  to  stand  in  the  plaee  of 
S.  Nelson  in  respect  of  the  charge  upon 
the  estate  which  he  had  acquired  by  pay- 
ing the  4002.  and  interest.  He  also  stated, 
that  since  the  year  1840  he  had  never  in 
any  way  acted  as  the  solicitor  of  the  plain- 
tiff, or  of  her  deceased  husband. 

The  case  was  brought  oa  for  hearing 
upon  motion  for  decree, 

Mr.  Elm»Uy  and  Mr.  PenAertm^  for  the 
plaintiff. — The  husband  of  Mrs.  Nelson 
was  bound  to  pay  off  the  mortgage  upon 
hia  wife*B  estate,  utd  must  therefore  be 
presumed  to  have  paid  off  the  400^  in 
discharge  of  that  obligation.  That  being 
so,  he  cannot  he  held  entitled  to  stand  in 
die  plaee  of  the  mortgagee  whom  he  had 
paid  off;  and  Ae  eircumstance,  that  the 
solicitor  of  a  husband  and  wife  has  trans- 
acted business  relating  to  the  separate 
estate  of  the  wife,  does  not  make  that 
estate  liable  for  the  amount  of  his  bill  of 
costs.— 

Miles  V.  Williams,  1  P.  Wms.  249. 
Campion  v.  CotUm,  17  Ves.  264. 
CaUov  T.  Howie,  1  De  Gex  &  Sm. 

581 ;  a.  c.  17  Law  J,  Rep.  (h.s.) 

Chanc.  71> 

Q 
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The  defendant  Booth  having  acquired 
hii  knovledge  of  the  mortgage  to  Tolson, 
and  of  the  partiealars  thereof^  while  acting 
as  solicitor  for  the  plaintiff  and  her  hus- 
band, vill  not  be  allowed  to  use  snob 
knowledge  for  his  own  benefit. — 

Carter  v.  Palmer,  6  CI.  &  F.  667. 

Ex  parte  Jamet,  8  Ves.  337. 

Mr.  Wigram  and  Mr.  Wickent  appeared 
for  the  defendant,  J.  W.  Booth,  but  were 
not  called  upon, 

Mr.  C.  Barber,  for  the  truBteea  of  the 
settlement  of  1831. 

Stuaat,  y.C.  said,  that  Mrs.  Nelson, 
at  the  time  of  her  marriage  with  S.  Nelson, 
was  entitled  to  an  estate  for  life  to  her 
separate  use  in  the  equity  of  redemption 
of  the  mortgaged  premises,  and  that  it 
was  now  clearly  settled  ttut  if  the  hus- 
band paid  off  the  mortgage  debt,  he  could 
deal  with  such  mortgage  so  as  to  acquire 
for  his  own  benefit  a  right  to  stand  in  the 
place  of  the  original  mortgagee — Bagot  v. 
Oughton  (3).  Mr.  Nelson,  therefore,  upon 
payment  of  the  400/.  to  Tolson,  acquired 
a  right  to  hold  and  retain  the  title*  deeds, 
which  were  delivered  up  to  him  by  way 
of  equitable  security  for  that  amount. 
That  being  so,  be  (the  Vice  Chancellor) 
was  of  opinion  that  Mr.  Nelson  had  a 
right  to  apply  his  equitable  security  in  the 
way  he  had  done  by  the  deed  of  February 
1841,  in  discharge  of  a  debt  unquestion- 
ably due  from  him  to  his  solicitor,  Mr. 
Booth ;  and  that  there  was  no  ground  for 
setting  aside  such  deed.  As  to  the  sub- 
sequent purchase  for  40/.  by  Booth  from 
Tolson  of  hia  further  claim  upon  the  mort- 
gaged premises  for  175/.,  it  had  been 
argued  that  Booth,  having  been  the  soli- 
citor of  the  plaintiff  and  Tolson,  was  not 
entitled  to  make  this  purchase  for  his  own 
benefit,  but  must  be  held  to  have  pur- 
chased the  debt  for  the  benefit  of  Mrs. 
Nelson.  No  doubt  the  well-established 
doctrine  which  prohibits  a  counsel  or  soli- 
citor, who  has  acquired  profesuonally  a 
knowledge  of  his  client's  property  and 
affairs,  from  using  that  knowledge  for  his 
own  benefit,  could  not  be  disregarded  ; 
but  it  was  a  very  different  thing  to  say 

(3}  iP.Wms.  S47. 


that,  where  a  debt  is  fairly  due  to  a  soli- 
citor from  his  client,  his  right  to  that  debt 
is  so  qualified  by  the  confidential  relation 
in  which  he  stands  towards  bis  debtor, 
that  no  security  which  he  might  obtain  for 
such  debt  could  stand.  The  benefit  of 
this  purchase  was  claimed,  as  he  under- 
stood, by  Booth  to  the  extent  only  of 
securing  himself  in  respect  of  the  debt 
due  to  him  from  Nelson.  To  that  extent 
he  was  clearly  entitled  to  such  benefit ; 
but,  apart  from  his  right  to  obuin  and 
enforce  such  security,  he  could  not  be  held 
entitled  to  sustain  the  purchase  in  ques- 
tion. 

Mr.  Wigram  and  Mr.  Wicken*  submit- 
ted that  Mr.  Booth  was  entitled  to  stand 
in  the  place  of  the  original  mortgagee  for 
the  full  amount  (175/.)  of  the  debt  pur- 
chased from  him  ;  citing  in  support  of 
such  claim, 

Dareg  v.  Hall,  \  Vem.  49. 

jiustin  V.  Chamber*,  6  CI.  &  F.  1. 

Stuabt,  V.C.  said— The  175/.  could  be 
regarded  only  as  part  of  the  entire  claim 
of  Mr.  Tolson,  the  original  mortgs^e, 
the  whole  of  which  Mr.  Tolson  was  en- 
titled to  be  paid  before  the  Court  would 
have  compelled  him  to  transfer  the  mort- 
gage. The  whole  mortgage  debt  had  thus 
been  transferred  to  Mr,  Booth,  and  was 
now  held  by  him  as  security  for  his  own 
debt ;  but  he  was  only  entitled  to  reckon 
as  part  of  that  debt  the  sum  of  40/., 
which  he  had  paid,  and  the  costs  which 
he  had  properly  incurred. 

The  following  was  the  order  made  : — 
Declare  the  defendant,  J.  W.  Booth,  en- 
titled to  hold  the  indentures  of  lease  and 
release  of  the  9th  and  10th  of  March  1837, 
as  security  for  the  amount  which  shall  be 
found  due  to  him  for  principal,  interest 
and  costs  under  the  memorandum  or  agree- 
ment dated  the  25th  of  February  1841, 
and  for  the  sum  of  40/.  mentioned  in  the 
indenture  dated  the  15th  of  Septonber 
1854,  and  interest  thereon,  and  his 
costs  incurred  in  certain  proceedings  in  re- 
plevin in  the  pleadings  mentioned.  Order 
that  the  following  accounts  be  taken : 
first,  an  account  of  what  is  due  to  the 
said  J.  W.  Booth  for  principal,  interest 
and  costs  on  the  sum  of  330/.  0*.  84.  in 
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the  Mid  memonadiim  or  agreement  dated 
the  S5th  of  Febxnuy  1841  mentioned, 
and  m  the  laid  nun  of  40<.,  and  for  eosti 
of  thii  anit  and  of  the  lud  proceedings  in 
repievin ;  secondly,  an  account  of  the 
rents  and  profits  of  the  mortgaged  pre- 
mises received  hj  J.  W.  Booth,  or  any 
person  for  him,  or  which,  but  for  his  wil- 
ful de&nlt  or  n^lect,  might  have  been  so 
received.  Deduct  the  amount  so,  lastly, 
Ibnnd  due  from  the  amount  found  due  for 
pcindpal,  interest  and  costs  as  aforesaid, 
and  upon  the  pluntiff  paying  the  difference 
to  J.  W.  Booth,  let  J.  W.  Booth  deliver 
np  to  the  plaintiff  the  aaid  indentures  of 
Inse  and  releaae  of  the  9th  and  10th  of 
March  1887(  and  all  deeds  in  his  possea- 
nm  reUtittg  to  the  mortgaged  premises. 
Bat  in  default  of  the  plaintiff  making 
saefa  payment  within  six  months  from  the 
date  of  this  order,  let  the  bill  stand  thence, 
forth  dismissed.  Let  all  just  allowances 
be  made ;  and  let  the  hill  be  dismissed  as 
tgainst  tiie  trustees  of  the  indenture  of 
Kttlement  of  the  4th  and  5tb  of  Novem- 
ber 1831,  with  costs  to  be  taxed,  and  then 
by  ttie  plaintiff.    Liberty  to  apply. 


:"} 


WEBSTER  0,  WEBSTER. 


StDiRT,T.C. 

Jane  20 

Baron  and  Feme — Deed  of  Separatton 
—Reeoneiliation  —  Parol  Contract^ Pari 
Paformanee-'Statute  of  Fraudt* 

Upon  the  separation  of  hvAand  and  wife 
Ae  kwtband  covenanted  with  a  trustee  for 
the  wife  to  pajf  her  an  annuity  for  her  Ufe. 
SherUif  before  the  death  of  Ike  huaband,  and 
■I  All  aoUeUation,  a  reconeiliation  and  re- 
etkabitation  took  place  in  consideration  of  a 
fortl  promise  bjf  him  to  the  w^e  and  to  her 
trutee  to  eontinme  the  payment  of  the  an- 
tttfy  to  her,  and  to  charge  U  upon  his  real 
■Hsiff.  The  hmtband  died  without  havino 
emiei  into  ^geet  the  parol  promise  .—•Held, 
tta<  neJk  prernke  was  effectual  to  charge 
Iht  land  with  the  annuUg  as  against  the 
demce  of  the  real  eetate  under  the  hm8band*s 

The  material  statements  in  the  bill  as 
UKnded  were  to  the  effect  following 
la  1844  difieieneea  having  arisen  be- 


tween the,  plaintiff,  Ann  Webster  and  hor 
hnsband  W.  G.  WebateF,  they  came  to  an 
agreement  to  live  separate  and  apart  from 
each  other. 

The  terms  of  this  agreement  were  em- 
bodied in  an  indenture,  dated  the  4th  of 
September  1844,  and  duly  executed  by 
the  parties  thereto. 

By  this  deed,  after  reciUng  the  aforesaid 
differences,  it  was  witnessed  that  W.  O. 
Webster  thereby,  for  himself,  his  heirs, 
executors  and  administrators,  covenanted 
with  Thomas  Summers,  a  party  thereto, 
his  executors,  administrators  and  assigns, 
that  it  should  be  lawfkil  for  the  plaintiff, 
from  time  to  time,  and  at  all  times  from 
tiienoefoTth  for  her  natural  lifis,  to  live 
■epaiata  and  apart  from  him,  and  to  resida 
and  be  in  such  place  and  to  follow  and 
carry  on  snch  trade  and  business  as  she, 
from  time  to  time,  at  her  will  and  pleasure, 
notwithstanding  her  coverture,  and  as  if 
she  was  then  sole  and  unmarried,  should 
think  fit;  and  that  the  said  W.  Q.  Web- 
ster  would  not  sue  the  plaintiff  in  the 
ecclesiastical  court,  or  any  other  court,  for 
living  separate  and  apart  from  him,  or 
compel  her  to  cohabit  with  him ;  and  diat 
he  would  not,  witiibut  the  consent  of 
Thomas  Sommai,  visit  her,  or  knowingly 
eome  into  uiy  house  or  place  where  she 
should  dwell  or  reside.  Then  followed 
other  clauses  usual  in  deeds  of  sepan* 
tion,  concluding  with  a  eovenant  In  flie 
following  terms  :— 

*'  That  the  said  William  Granville 
Webster,  his  heirs,  executors  or  adminis- 
trators, or  some  or  one  of  them,  shall 
and  will  well  and  truly  pay,  or  cause  to 
be  paid  unto  the  said  Ann,  his  wife,  and 
her  assigns,  during  the  term  of  her  natural 
life,  for  and  towands  her  better  support  and 
maintenance,  one  annuity  or  yearly  sum  of 
65l.,  of  lawful  money  of  Great  Britain,  free 
and  clear  of  all  taxes,  charges  and  deductions 
whatever,  the  said  annuity  or  yearly  sum 
of  662.  to  be  paid  and  payable  to  her  the 
said  Ann  and  her  assigns  during  her  natural 
life  by  two  half-yearly  payments  in  each 
and  every  year,  on  the  days  and  times 
hereinafter  mentioned,  that  is  to  say,  on 
the  25th  day  of  March  and  the  29th  day 
of  September,  the  first  half-yearly  payment 
thereof  to  begin  and  be  made  on  the  2Sth 
day  of  March  next,  and  which  said  sum  of 
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65/.  per  annum  lo  hereby  made  payable 
to  her  the  said  Ann  Webster  in  manner  as 
aforesaid,  she,  the  said  Ann  Webster,  doth 
hereby  agree  to  take  in  full  satisfaction  for 
her  support  and  maintenance  and  all 
alimony  whatsoever  during  her  coverture." 

The  separation  thereupon  took  place  and 
continued,  and  the  indenture  was  acted 
upon  until  the  14th  of  January  1846, 
when  the  separation  was  discontinued  un- 
der the  following  circumstances 

At  the  latter  end  of  the  year  1845  the 
said  William  Granville  Webster  was  in  a 
very  bad  atate  of  health,  and  in  the  month 
of  December  in  that  year  ha  called  upon 
the  plaintiff  at  her  mother's  house,  where 
she  was  then  residing,  and  he  then  re> 
quested  her  to  return  and  live  with  him, 
and  stated  that  if  she  would  do  so  the 
annuity  which  he  had  secured  to  her  by 
the  before-stated  indenture  should  continue 
payable ;  and  he  also  stated  that  he  would 
make  it  safe  for  her  by  charging  it  on  his 
freehold  property.  In  reply  to  sach  re- 
quest the  plaintiff  stated  that  she  coold 
not  so  live  with  him,  the  said  William 
Granville  Webster,  unless  with  the  sane- 
tioa  of  her  trustee,  the  said  Thomas 
Summeri.  Thereupon,  William  Granville 
Webster  stated  that  he  would  see  die  said 
Tliomaa  Summers  on  the  lubject. 

In  consequence  of  the  said  W.  G.  Web- 
ster becoming  more  ill,  he  was  unable  to 
call  on  the  said  Thomas  Summers  until 
early  in  the  month  of  January  1846,  when 
he  called  upon  the  said  Thomas  Summers, 
and  asked  him  to  give  his  consent  to  the 
plaintiff  returning  to  live  with  him  ;  the 
said  W.  G.  Webster  stating  that  if  she 
would  do  so,  the  annuity  which  was  already 
payable  to  her  should  not  only  be  con- 
tinued, but  that  he  would  secure  it  on  his 
real  estate.  Thomas  Summers  then  stated 
that  he  ahould  not  consent  to  the  phuntiff 
returning  to  reside  with  the  said  W.  G. 
Webster  unless  he  the  said  T.  Summen 
was  assured  by  the  add  W.  G.  Webster 
that  the  said  anauity  would  be  continued 
to  the  plMntifffiDr  her  life;  whereupon  the 
said  W.  G.  Webster  assured  the  said  T. 
Summers  that  the  said  annuity  should  be 
eontinued  to  be  paid  to  the  plaintifffor  her 
life,  and  that  he  would  further  secure  it 
on  hia  real  estate;  and  on  the  faith  of  such 
assuiance,  and  it  being .  understood  and 


agreed  by  and  between  the  lud  T.  Sum- 

mere,  acting  as  the  trustee  of  and  for  and 
on  behalf  of  the  plaintiff,  and  the  said  W. 
G.  Webster,  that  the  said  annuity  should 
be  80  continued,  the  said  T.Summers  gave 
to  the  said  W.  G.  Webster  his  consent  to 
the  plaintiff's  returning  to  reside  with  the 
said  W.  G.  Webster.  Shortly  afterwards 
the  said  W.G.Webster  called  on  the  plain- 
tiff at  Broome,  where  she  was  then  ataying, 
and  told  her  what  had,  as  hereinbefore 
stated,  passed  at  his  sud  interview  with  the 
said  T.  Summers ;  and  that  the  said  T. 
Summen  had  eonaented  to  the  plaintiff 
returning  to  live  wiUi  him,  the  said  W,  G. 
Webster,  on  condition  that  the  said  annuity 
was  continued  and  made  secure ;  and  the 
said  W.  G,  Webster  then  promised  the 
plaintiff  that  such  annuity  should  continue 
psyable  to  her  for  life  if  she  would  return  to 
live  with  him,  and  that  he  would  secuTe  it 
on  his  real  estate.  The  plaintiff,  relying 
on  the  promise  made  to  Ae  said  T.  Sum- 
mers, and  upon  the  said  promise  to  herself 
and  acting  upon  the  consent  given  by  the 
said  T.  Summers,  consented  to  return  to 
live  with  the  said  W.  G.  Webster,  and  she 
did  accordingly  do  so  on  the  14th  of  Janu- 
ary 1846,  and  thenceforth  continued  to 
live  with  the  said  W.  G.  Webster  up  to 
the  day  of  his  death,  which  happened  on 
the  26th  of  January  1846,  he  being  very 
ill  when  the  plaintiff  went  home  to  him. 

W.  G.  Webster,  prior  to  his  death,  made 
his  will,  but  the  same  did  not  contain  any 
provision  for  the  plaintiff,  and  no  deed  or 
document  of  any  kind  was  ever  executed 
by  him  charging  his  real  estate  with  the 
payment  of  the  said  annuity. 

The  plaintiff  sued  in  formd  pauperis  as  a 
creditor,  on  behalf  of  herself  and  all  other 
creditors  of  her  deceased  husband.  In  the 
former  stage  of  the  suit  it  had  been  held 
that  the  subsequent  reconciliation  and  co< 
habitation  had  avoided  the  deed  of  separa- 
tion—see 1  Sm.  4>  489  ;  4  De  Gex,  M. 
^  6.  437  i  s.  c.  22  Zaw  /.  Aip.  (s.i.) 
Chanc  887 ;  and  the  question  upon  the 
hearing  of  the  amended  bill  was,  whether 
the  parol  agreement  by  the  husband  to 
secure  payment  of  the  annuity  by  a  charge 
on  his  real  estate  could  be  enforced  as 
against  the  devisees  of  that  estate. 

Mr.  Lee  and  Mr,  Charkt  HeUt  fax  the 
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pliinti^  mbmitted  that  the  wat  entitled 
to  hare  the  agreement  carried  into  effect, 
and  the  annuity  chained  on  the  real  estate 
of  the  testatOT,  her  deceased  husband. 

Mr.  Gremet  for  the  devisee  of  the  real 
estate  of  W.G.  Webster. — The  old  written 
contract  in  the  deed  of  separation  having 
been  put  an  end  to  by  the  subsequent 
cohabitation,  there  is  nothing  here  but  a 
parol  contract  to  charge  an  annuity  on. 
land,  whiih,  it  is  submitted,  is  void  under 
die  Statute  of  Fnuds.  There  was  no 
paynent  of  the  annuity  made  by  the  hus- 
bsnd  after  the  veeoneUiation,  and,  there- 
fore, no  part  performance,  even  if  any 
part  performance  could  bring  the  contract 
within  the  statute.  He  cited  Meehden  r. 
WaOaeeil). 

Mr.  T.  Smyihe  and  Mr.  F.  J.  Wood 
speared  for  the  other  defeudanta. 

Stuaet,  V.C. — It  has  always  been  the 
practice  of  this  Court,  not  to  permit  the 
Statute  of  Frauds,  which  was  passed  to 
peve&t  fraud,  from  being  used  as  an  in- 
itroinent for  the  commission  of  a  fraud; 
and  a  more  pross  fraud  than  that  attempted 
to  be  committed  here  cannot  well  be  eon- 
cdred.  The  husband  having  bad  the 
benefit  of  the  consideration  for  which  he 
eoatneted  to  charge  his  land  with  the 
annuity,  his  devisee  cannot  be  allowed  to 
•et  up  the  statute  as  a  ground  for  ex- 
onerating the  land  of  his  testator  from  the 
burthen  of  that  contract.  The  recohabita- 
tioD  of  the  plaintiff  with  her  deceased  hus- 
band was  a  sufficient  part  performance  of 
the  contract  to  entitle  the  plaintiff  to  a 
decree  charging  the  real  estate  of  her  de- 
eeand  hnslMnd  with  the  annuity  of  65/. 


BOOTH  0.  ALINGTON. 


Stoaet,  V.C.\ 
July  22,  23.  / 

L^acg  —  Joiai  Tenanen  —  TVnaaey  in 
Common. 

Beqnest  of  a  legacy  upon  trust  to  pay, 
ttugn  and  divide  the  tame,  upon  the  death 
»J  Ae  teMtator't  daughter,  unto  and  equally 
hetmeon  all  her  children  ^  more  than  one,  at 
j^ienuaU,  and  if  hut  one,  then  io*uohon» 

(l)7Ad.&  E.40t  ■.c.SLawJ.  Bep,  (h.s.) 


ekildf-^held  to  create  a  tenancy  in  common 
ameng^  the  legateee* 

At  the  death  of  Elisabeth  Booth  there 
was  in  the  hands  of  the  trustees  of  her 
father's  will  a  sum  of  90,000^.,  the  trusts 
whereof  under  the  will  then  remaining  un- 
performed were  as  follows :  "  upon  trust 
that  the  said  trustees  should  pay,  assign 
and  divide  the  said  sum  unto  and  equally 
between  all  the  children  of  the  testator's 
said  dMghter,  Elisabeth  Booth,  if  more 
than  one,  as  joint  tenants,  and  if  but  one, 
then  to  such  one  child." 

The  testator,  by  the  will,  had  given  his 
residuary  personal  estate  unto  and  equally 
between  his  grandchildren,  John  Aling- 
ton  and  Frances  Alington,  "  as  tenants  in 
common." 

Elizabeth  Booth,  who,  under  the  trusts 
of  the  will,  had  received  the  interest  of  the 
90,000J.  until  her  death,  had  only  three 
children,  all  of  whom  survived  her. 

The  question  was  whether,  under  the 
above  trust  of  the  said  sum  of  90,000<., 
the  children  took  as  joint  tenants,  or  as 
tenants  in  common. 

Mr.  Elmsley  and  Mr.  Mackeeout  in 

support  of  the  latter  construction,  cited— 
fValker  v.  ^Aore,  15  Yes.  122. 
Marryat  v.  Townly,  1  Ibid.  102. 
JoUige  V.  East,  3  Bro.  C.C.  25. 
Etlricke  v.  Ettricke,  Ambl.  656. 
Perkins  v.  Baynton,  1  Bro.  C.C.  118. 
Woodgate  v.  Unwind  4  Sim.  129. 

Mr.  Wigram  and  Mr.  Maenaghten,  for 
the  former  construction,  contended  that 
the  primary  meaning  of  the  words  '*  pay,, 
assign  and  divide,"  which  .imported  a 
tenancy  in  common,  was  eontrouled  by 
the  expression  "at  joint  tenants"  after- 
wards used.  That  was  a  teehnieal  term 
contradicting  the  sense  of  the  words  first 
used,  and  as  the  testator  must  be  taken  to 
know  the  distinction  between  the  terms 
"joint  tenants"  and  "  tenants  in  com- 
mon," both  of  which  he  used  in  the  course 
of  the  will,  it  must  be  held  that,  by  em- 
ploying the  term  "  as  joint  tenants,"  he 
intended  to  create  a  joint  tenancy  in  the 
children. 

Stratton  v.  Bett,  I  Ves.  jun.  285. 

Stuee*  V.  Temple,  1  Lord  Baym.  810. 
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OaUt  d.  HaUerley  t.  Jaehmn^  2  Str. 
1172. 

Crooke  v.  Z)e  TaRdtfj,  9  Yes.  197, 204. 
Mmuse  t.  Bay$ter,  4  DeG«x  &  S.  162. 

Kenworthy  t.  fTard,  11  Hare,  196. 
Cookson  V.  Bingham,  17  Beav.  262  ; 

8.  c.  on  appesJ,  3  De  Gex,  M.  &  G. 

668  ;  23  Law  J.  Rep.  (n.s.)  Cbanc. 

127. 

Mr.  Bacon,  Mr.  Craig,  Mr,  Hardtf, 
Mr.  Haittkiru  and  Mr,  L,  Maekeson  ap- 
peand  for  other  partial. 

Stuabt,  V.G.  aaid  that,  colleeting  the 
intention  of  the  testator  from  tha  whole 
context  of  the  will,  it  did  not  appear  that 
hy  nsing  the  term  "as  joint  tenants"  the 
testator  meant  to  eontnml  the  intention 
previously  clearly  expressed  by  the  words 
'*  pay,  assign  and  divide,"  that  the  chil- 
dren should  take  as  tenants  in  common. 
The  expression  "as  joint  tenants"  was, 
no  doubt,  a  technical  expression  ;  but  he 
was  satisfied  that  the  testator  in  this  case 
had  not  used  it  in  its  technical  sense,  but 
had  used  it  inadvertently,  and  without 
meaning  thereby  to  indicate  the  substance 
of  the  gift,  or  the  mode  of  its  enjoyment. 


Wood,  V.C.  > 

Nov.  9. 10.  S  =^«>^^-*=««- 

Solicitor — Lien  for  Cottt—Set-eff* 

A  cheque  having  heea  deposited  by  H.  in 
the  hands  of  a  solicitor,  to  be  appUed  by  him 
in  payment  of  any  such  amount  as  might  be 
recovered  by  F,  his  client,  in  an  action  then 
pending  against  H,  the  action  proceeded 
to  trial,  and  F.  recovered  a  sum  of  money 
against  H,  and  entered  up  judgment  for  the 
debt  and  costs.  Before  the  exact  amount 
due  on  the  judgment  was  ascertained  F.  be- 
came bankrupt,  and  H,  having  a  creu  claim 
againet  hi*  estate  for  a  larger  amount  than 
was  due  on  the  judgment,  was  admitted  to 
prove  for  the  difference,  the  rest  being  set 
off  against  the  judgment  debt  under  the  171s' 
seelion  of  the  Bankrupt  Law  Consolidation 
Act : — Held,  that  the  solicitor  had  a  lien 
upon  the  proceeds  of  the  cheque  for  his  costs, 
to  the  extent  of  the  sum  found  due  upon  the 
judgment^and  tueh  displaced  by 


the  set-off  under  the  froeeeiii^  «■  F***  bani- 
ruptey. 

The  hill  in  this  cause  was  filed  for 
the  purpose  of  obtaining  payment  of 
1911*  17s.  ad.,  the  amount  of  a  cheqae 
deposited  in  the  hands  of  the  defendant, 
an  attorney,  together  with  interest  from 
the  time  when  the  cheque  was  presented 
and  the  money  received.  The  circum- 
stances were  as  follows :  —  In  March 
1856  William  Foster,  for  whom  the  defen- 
dant acted  as  attorney,  caused  the  plain- 
tiff Hanson  to  be  served  with  a  trader 
debtor  snmmons  in  bankmptey  for  3391. 
9«.  tod.  Of  this  sum  Hanson  admitted 
342.  5i.  8<I.  to  be  due,  and  as  to  the  reai- 
due  he  wai  ordered  to  enter  into  the  uaual 
hoad,  with  sureties  for  payment  of  so  much 
as  might  be  recovered  by  Foster  in  an 
action.  Foster  accordingly  commenced 
an  action  for  the  amount,  employing  Reece 
as  his  attorney.  At  this  stage  of  the  pro- 
ceedings an  arrangement  was  entered  into 
between  the  parties  for  discontinuing  the 
proceedings  in  baolcruptcy,  and  the  follow- 
ing memorandum  of  agreement,  dated  the 
13th  of  March,  was  drawn  up  and  signed  :— 
"  Memorandum,  that  the  bankruptcy  pro- 
ceedings instituted  by  W.  Foster  againat 
T,  Hanson  ahall  be  ^soontinued,  and  the 
order  for  bond  be  disehai||;ed  on  the  follow- 
ing terms  :—B1rat,  the  sum  of  116i.  5s. 
for  rent,  less  21.  IBs.  4d,,  the  property-tax, 
to  be  excluded  from  the  claim  of  the  plain- 
tiff, as  stated  in  his  particulars  of  demand 
under  the  trader  debtor  summons,  and 
the  plaintiff  to  be  left  to  his  remedies  for 
recovering  the  same.  Secondly,  the  resi- 
due of  the  debt  which  the  plaintiff  claima 
to  be  considered  2262.  St.,  of  which  34/. 
5s.  Sd.,  being  the  amount  admitted  by  the 
defendant,  is  to  be  paid  forthwith.  Thirdly, 
Mr,  Knight  (who  acted  as  Hanson'a 
attorney)  to  gire  a  cheque  for  payment 
of  1911,  lis.  such  cheque  to  be  handed 
to  Mr.  Reece,  and  applied  by  him  in  pay- 
ment of  any  such  amount  as  may  be  reco- 
vered by  the  plaintiff,  W.  Foster,  in  the 
action  brought  by  him  against  the  defen- 
dant T.  Hanson,  or  any  other  action  to  be 
brought  for  the  same  claim,  or  any  part 
thereof.  Fourthly,  Mr.  Knight  to  give 
a  further  cheque  for  261.  to  be  applied,  ao 
far  as  it  extends,  towards  payment  of  the 
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■an  of  6/.  for  tlie  eoits  of  the  trader 
debtor  raounons  and  proceedings,  and  the 
lendne  thereof  towards  the  costs,  if  any, 
FGcoTered  by  the  plaintiflf  in  the  aforesaid 
acdon  or  actions.  Fifthly,  Mr.  Knight 
nndertaking  that  there  sh^l  he  funds  to 
meet  the  above  cheques,  and  not  to  stop 
tbe  payment  thereof  from  the  bank  under 
taty  circumstances.  In  case  of  verdict  for 
the  defendant,  Mr.  Reece  to  return  the 
deque  for  1911.  17«.  6df*  wd  the  cheque 
for  ifU.,  upon  receiving  6L  for  the  bank- 
mptey  costs,  and  also  the  eosts  of  any 
iswe  found  for  the  plaintiff.  In  order  to 
savt  tiie  ezpenseof  witnesses  to  prove  the 
ddirery  of  goods  and  the  perfonnance  of 
wore  and  labour  mentioned  in  the  wharf 
acccnnt,  the  defendant  (T.  Hanson)  shall, 
on  tbe  trial  of  the  said  action,  admit  the 
delivery  of  such  goods  and  the  perform- 
snce  of  such  woric  and  labour,  without 
pTTudice  to  his  liability  to  pay  for  the 
nme,  or  that  tbe  same  was  done  upon  his 
aeoDunt.  Dated  this  13th  day  of  March 
\m.  (Signed),  W.  Foster." 

In  pursuance  of  this  agreement,  cheques 
for  I91I.  ]7«.  6d.  and  261.  were  deposited 
viUi  Beece,  and  the  bankruptcy  proceed- 
isgi  were  discmtinved,  and  shortly  after- 
va^  Foster  dedared  in  his  action. 

Upon  the  trial,  a  verdict  was  taken  by 
consent  for  the  pluntiff  Foater  for  the  full 
amoaQt  of  his  claim  and  40«.  costs,  subject 
to  a  reference,  the  coats  to  abide  the 
event  of  the  award.  The  arbitrator,  by 
bit  award,  dated  the  10th  of  May  1856, 
directed  that  the  verdict  should  stand,  but 
that  the  amount  should  be  reduced  to 
iQil.  16m.  7(2.,  for  which  sum  and  tlie 
costs  judgment  was  entered  up  by  Foster 
OB  the  24th  of  May.  On  the  28th  of  May 
Hanson  brought  an  action  against  Foster 
for  m,  lOf.,  the  amount  of  an  accommo- 
dilion  bill,  accepted  and  paid  by  him  for 
Foster's  accommodation,  and  Foster  plead- 
ed Ins  judgment.  On  the  17th  of  Decem- 
ber the  balance  due  on  this  judgment  was 
wertaued  to  be  106^.  19s.  Id.,  which  was 
reduced  to  88/.  19a.  Id.  by  the  payment 
of  201.,  part  of  the  proceeds  of  the  261. 
dwqoe,  after  payment  of  62.  for  the  costs 
of  the  trader  debtor  summons.  Foster 
vu  adjudicated  bankrupt  on  the  14th  of 
November,  and  after  the  ascertunment  of 
the  amonnt  due  on  the  judgment,  Hanson 


was  admitted  to  prove  for  82.  lOt.  lid., 
the  balance  of  the  922.  lOf.,  after  deduct- 
ing 8Sl.  19».  Id.  Reece,  whose  bill  of 
costs  exceeded  S6l.  19*.  \d.,  then  pre- 
sented the  cheque  for  191/.  17s.  6d.,  and 
after  retaining  thereout  88/.  19«.  \d.,  ten- 
dered the  residue  to  Knight,  who  declined 
to  receive  it;  and  this  suit  was  instituted 
to  recover  the  whole  amount  of  the  cheque 
and  interest  horn  tiie  time  when  the  money 
had  been  received. 

Jtfr.  RoU  and  Mr,  Chapman  BarheTt  for 
the  plaintiflb,  inaiated.  tlwt  Reeoe  was  a 
trustee  of  the  cheque,  and  had  committed 
a  breach  of  tnut  by  receiving  the  money. 
The  judgment  debt  having  been  Bet  off 
against  a  portion  of  the  92/.  10«.,  was 
satisfied  before  the  presentation  of  the 
cheque.  The  judgment  was  not  complete 
till  the  17th  of  December,  which  was  after 
the  bankruptcy  ;  and  under  the  17lBt  sec- 
tion of  the  Bankrupt  Law  Consolidation 
Act,  1849,  Hanson  was  entitled  to  a  right 
of  set-off.  Keece's  lien  for  his  costs,  if 
any,  waa  ant^ec^  to  the  equities  between 
the  parties. 

Mr.  Cairns  and  Mr.  Eddis,  for  the  de- 
fendant Beece,  contended  that  the  cheque 
was  part  of  the  fruits  of  the  action,  and  he 
was  entiUed,  therefore,  to  a  lien  for  his 
costs  upon  the  proceeds.  The  proceedings 
in  bankruptcy  had  not  displaced  that  lien. 

The  cases  cited  were— 

Ex  parte  Rhodes,  15  Ves.  539. 
Simpson  v.  Zomi,  26  Law  J.  Rep. 

(N.s.)  aB.  121. 
Bawtree  v.  Watson,  2  Keen,  713;  8.  c. 

7  Law  J.  Rep.  (n.b.)  Chanc.  184. 
Richards  v.  Platel,  Cr.  &  Ph.  79; 

a.  c.  10  Lav  J.  Rep,  (n.s.)  Chanc. 

875. 

Davies  t.  Lowndest  S  Com.  B.  Rep. 
828. 

Taylor  v.  Popham,  15  Ves.  72. 
SympsoH  V.  Prothero^  26  Law  J.  Rep. 

(n.b.)  Chanc.  671. 
Wright  V.  Mudie,  1  Sim.  &  S.  266; 

s.  c.  1  Law  J.  Rep.  Chanc.  136. 
ColteU  V.  Preston,  15  Beav.  458. 
Newton  v.  the  Grand  Junction  Railway 

Company,  16  Mee.  &  W.  139  ;  s.  c. 

16  Law  J.  Rep,  (n.s.)  Exch.  276. 
Boston  V.  BoUand,  4  Myl,  &  Cr.  354  ; 

a.  c.  9  Law  J.  Rep.(H.a.)  Chanc.  123. 
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Mr.  Barber  replied. 

"Wood,  V.C.— If  the  case  were  to  be 
looked  at  with  reference  to  the  right  of 
set-off  merely,  without  the  inemorandDm 
of  agreement,  the  case  of  the  defendant 
Reece  would  not  have  been  altogether  so 
clear.  Hii  case  would  then  have  been, 
that  there  being  a  judgment  against  Haa- 
ion  in  &Tour  of  Foster,  he,  as  Foster's 
attorney,  was  entitled  to  satisfy  himself 
out  of  the  fruits  of  that  judgment  I 
think  the  aigument  for  the  solicitor's  lien 
was  put  too  high.  It  could  hardly  be 
treated  as  the  same  thing  as  an  actual 
mortgage ;  and  I  was  struck  in  the 
coarse  of  the  argument  with  the  fact, 
that  compromises  are  frequently  allowed 
in  thia  court  without  regard  to  the  soli- 
citor's lien.  Apart  from  the  memorandum, 
Mr.  Reece  must  have  gone  to  the  Com- 
missioner, and  required  him  only  to  allow 
a  claim  of  set-off  for  the  difference  between 
the  costs  and  the  sum  recovered  by  the 
judgment,  and  must  hare  obtained  per- 
mission to  proceed  in  the  name  of  the 
assignees  or  otherwise.  The  result  of 
such  an  application  might  be  doubtful, 
though  probably  a  Court  of  Bankruptcy 
TTould  have  held,  that  the  set-off  applied 
only  as  regarded  the  amount  of  the  debt, 
and  not  as  regarded  the  amount  of  the 
costs.  There  would,  at  any  rate,  have 
been  a  question  of  some  importance  to  be 
tried,  if  there  had  been  no  memorandum  of 
agreement  or  cheque.  But  the  memoran- 
dum of  agreement  puts  Mr.  Reece  in  a 
mneh  more  fevourable  position  than  Mr. 
Barber  is  willing  ha  should  be  in.  Mr. 
Barber  treated  hSa  as  a  mere  stakeholder ; 
but  it  should  be  remembered  that  he  was 
also,  and  was  known  to  be,  the  attorney 
in  the  action,  and  the  person,  therefore,  to 
whom  the  money  recovered  in  the  action 
would  in  the  ordinary  course  be  payable. 
It  is  clear  upon  the  agreement  that  the 
money  was  to  go  into  Reece's  hands,  and 
it  would  be  immediately  subject  to  the  lien 
for  costs,  which  he  would  be  entitled  to 
deduct.  From  the  moment  the  cheque 
wu  given,  it  was  appropriated  to  the  pay- 
ment of  the  debt.  It  was  admitted  that, 
as  soon  as  die  debt  was  ascertained,  the 
agreement  authorised  the  appropriation  of 
the  money  to  the  payment  of  the  debt; 
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but  it  was  said,  that  before  that  moment 
arrived  the  bankruptcy  had  intervened,  and 
the  order  in  bankruptcy  had  been  made 
appropriating  the  debt  towards  the  satis- 
faction of  a  cross-debt ;  but  it  ^ipean  to 
me  that  the  right  to  have  the  money  sped* 
fically  applied  towards  the  payment  of 
the  particular  debt  which  is  recovered  in 
the  action  relates  back  to  the  date  of  the 
memorandum ;  and  from  the  moment  of  ' 
tite  debt  being  ascertained,  it  belong?,  by 
virtue  of .  the  agreement^  to  the  par^  tm 
whom  the  benefit  is  intended  by  the  agree- 
ment. If  the  money  had  heea  in  the  hands 
of  a  mere  stakeholder,  and  he  had  pwted 
with  it  to  Hanson,  Reece  might  have  been 
deprived  of  his  right ;  but  here  it  has  been 
always  in  the  hands  of  Reece  himself.  I 
do  not  see  how  the  lien  could  be  affected 
by  the  proceedings  in  Bankmptcy.  The 
Commissioner  decided  that  the  amount  of 
tiie  debt  due  to  Hanson  should  be  sat  off 
against  the  judgment ;  but  Reece  was  a 
stranger  to  that  dedsion.  It  was  therefua 
no  decision  against  him ;  and  as  he  had  in 
bis  own  hands  the  means  of  paying  himself, 
he  was  not  put  to  make  any  application  to 
the  assignee.  The  order  of  the  Commis- 
sioner neither  did,  nor  was  meant  to  ope- 
rate in  derogation  of  his  rights.  I  haA 
some  little  doubt  with  respect  to  the  plea 
of  set-off  which  was  set  up  against  Hanson's 
action,  but  without  entering  into  the  ques- 
tion how  far  Reece  compromised  himself 
by  putdngin  that  plea  on  behalf  of  Foster, 
judgment  had  at  that  Ume  been  recovered 
for  103f.  16«.  7d.  and  costs,  which  were 
known  to  be  reiy  large ;  and  I  cannot  say, 
therefbre,  &at  they  were  not  justified  in 
putting  in  that  plea.  Independently  of 
the  Older  in  Bankruptcy,  it  would  not  be 
competent  for  the  plaintiff  to  file  his  bill 
to  recover  the  amount  of  the  cheque,  on 
the  footing  of  the  abandonment  of  the 
agreement  by  setting  -  up  this  plea.  The 
bill,  therefore,  must  be  dismissed.  I  can- 
not dismiss  the  bill  with  costs  while  Reece 
has  a  balance  remaining  in  his  hands.  He 
can  apply  that  balance  in  payment  of  hia 
coats ;  and  upon  his  undertaking  to  pay 
the  residue  to  the  plainti^  the  bill  will 
be  dismissed,  without  costs. 
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nSKT-HURICK 
».  ATTVOOD. 


^tpenon  $eeking  aUgalnortgage  choote* 
ft  kape  the  lille-deedM  with  the  mortgagor. 
Ml  AnM^  ne^^nee  or  Ihromgh  fraud,  hut 
fltfnilbMi%,  1»  enable  him  lo  roue  a  4efi- 
vk  MM  which  should  take  precedence,  }k» 
umtgag^  cannot  complain  if,  instead  ofihe 
iipiite  fwn,  the  mortgagor  raisee  a  sum  of 
nseh  larger  amount,  beeau$e  he  puts  it  in 
Ui  power  to  raise  any  sum  he  pleases. 

Semble— 7%af  if4he  meaning  of  a  irans- 
aelia»  between  a  morigagorand  mortgagee  is 
tkai  the  mortgagee  should  have  his  aeeurOy, 
iaj  thai  the  mortgagor  should  have  the  title' 
ieedi,  and  be  enabled  therefrom  to  deal  with 
Airi  persons,  that  is  witAm  ihe  priue^tie 
(ftke  Statute  of  EUzabetk. 

Thaa  vu  u  sppeal  hj  the  Miisn  Att- 
mod,  two  of  die  defendant!,  firom  a  deei- 
aon  of  the  Muter  of  the  Rolk,  on  the 
Iflth  of  Joly  last,  in  favour  of  the  plain- 
tiSi.  The  suit  was  instituted  by  William 
Petrj-Herrick  and  George  Barker,  for  the 
porpue  of  having  their  securities  on  the 
Hjlands  estate,  in  the  county  of  Essex, 
decUted  to  be  the  first  chaise  on  the  estate, 
ud  for  a  foreclosure.  The  bill  also  prayed 
thit  an  indenture  of  the  30th  of  January 
1848  might  be  delivered  up,  and  that,  if 
necvassry,  a  receiver  should  be  appointed, 
ud  the  defendants  claiming  under  the  in- 
^tmeof  the  Mth  January  1S48  should 
be  restrained  from  proceeding  at  law  under 
or  by  virtue  of  the  same. 

James  Attwood,  by  his  will,  bequeathed 
to  bit  executors,  vis.  his  son,  John  Att- 
*ood,  and  two  other  persons,  (who  re- 
Booneed  probate),  21,000/.,  being  7,000/. 
'piece  for  his  diree  daughters,  Frances, 
Usria,  and  Catherine,  upon  trusts  for  his 
■*id  danghters  during  their  lives,  for  their 
cpvate  usei  and  after  the  decease  of 
atberoftheni,  upon  trust  for  her  husband 
^  life,  as  she  should  appoint ;  end  sub- 
ject thereto,  in  trust  for  their  issue,  with 
Mter  tmsU  in  default  of  issne.  The 
tertator  died  in  1821,  and  J.  Attwood 
''^'inranlt,  by  a|peement  with  hii  uaters, 
'Ued  3,oeoi.  to  the  portioB  ceming  to 
In  Bmn,  ZSYIL-GaAio. 


each  of  them  under  their  father's  will. 
Catherine  Attwood,  in  the  year  1829,  mar- 
ried the  defendant  Thomas  Troward,  and 
thereupon  a   settlement  was  executed, 
whereby  she  appointed  part -of  the  income 
of  her  legacy  of  7,000/.  to  Troward  for 
his  life  ;  and  the  sum  df  3,000/.,  accruing 
to  her  under  the  sud  agreement,  -was 
thereby  settled  in  trust  for  her  fbr  life,  for 
her  separate  use,  without  power  of  antici- 
pation, bnt  with  power,  with  the  content 
of  J.  Attwood,  to  appoint  the  income 
during  her  life  to  Troward ;  and  after  her 
decease,  in  tnist  for  the  children  of  the 
marriage,  with  further  trusts  over.  The 
trustees  of  the  said  settlement  were  John 
Attwood  and  his  brother  James  Alexander 
Attwood,  the  latter  of  whom  died  in  1845. 
John  Attwood,  both  before  and  after  the 
execution  of  the  settlement,  retained  in  his 
own  hands  the  whole  of  the  said  trust 
montea,  amonn^g  to  30,000/.,  neither  in- 
vesting nor  giving  any  security  for  the 
same,  until  by  an  indenture  of  mortgage 
dated  the  30^  of  January,  (bnt  executed 
on  or  about  the  7th  of  February  1848), 
and  made  between  John  Attwood  of  the  first 
part,  Frances  Attwood  and  Maria  Attwood 
of  the  second  part,  and  Catherine  Troward 
of  the  third  part,  after  reciting  that  for 
the  purposes  of  that  security,  so  I&t  as 
concerned  the  defendantCatherine  Troward 
and  the  amount  due  to  her  trust  and  set- 
tlement funds,  the  said  Frances  Attwond 
and  Maria  Attwood  should  stand  interested 
on  her  behalf,  and  as  fully  and  effectually 
as  she,  acting  in  her  si^  and  separate  right, 
could  direct  and  authorize  the  same,  John 
Attwood  defhised  the  Hylands  estate  (ex- 
cept the  copyhold  portion  thereof)  to 
Frances  Attwood  and  Maria  Attwood, 
their  executors,  administrators  and  assigns, 
for  the  term  of  200  years,  without  im- 
peachment of  waste,  by  way  of  mortgage 
for  securing  30,000/.,  with  interest  at  4/. 
per  cent.    This  deed  was  prepared  on  be- 
half of  all  parties  by  Roger  Williams  Gem, 
of  Birmin^iam,  who  was  at  that  time  the 
solicitor  of  the  Attwood  family.  The  firm 
of  Gem,  Fooley  &  Beisley  (which  after- 
wards became  successively  Fooley,  Beisley 
&  Read,  and  Beisley  8c  Read)  were  then 
the  London  agents  of  R^er  Williams 
Gem.    In  the  subsequent  mortgage  trani- 
ftcdons  tlie  London  firm  acted  Erectly  as 
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AUwood*t  •olioiton.    In  1850,  Messrs.  to  J.  Attwood.    On  this  occasion  the  title 
Pooley  &  Co.  applied  to  Mr.  £.  T.  Whita-  was  inTCStigsted  by  Messrs.  Barker,  Bov. 
ker,  a  solicitor,  for  a  loan  to  Attwood,  ker  &  Peake,  solicitors  to  the  mortga- 
upon  the  security  of  the  Hylands  estate,  gees,  and  butniriea  as  to  previous  incum- 
representing  it  to  he  unincnmhered,  and  hranees  ware  made  of  the  said  E.  T. 
prodncing  the  title-deeds  for  Whit^er's  Vhitaker  ud  the  said  C.  J.  Bloxam, 
inspection.   A  loan  of  15,000/.  was  ae-  solicitor  to  the  mortgagees  of  the  15tb  of 
cordingly  obbuned  fnnn  Messrs.  Edward  September  1851,  but  witiiout  leading  to 
Cardwetl  and  Charles  Cardvell,  clients  of  the  discovery  of  the  mortgage  of  the  30th 
\?hitaker;  and  an  indenture  was  executed,  of  January  1848.    At  the  same  time  sta- 
dated  the  7th  of  September  1850,  whereby  tutory  declarations  were   required  &om 
Attwood  conveyed  the  whole  of  the  Hy-  and    made   by   Attwood,   and  Messrs. 
lands  estate  to  £.  Cardwell  and  C.  Card-  Beisley  &  Read,  his  solicitors,  in  respect 
well,  and  their  heirs,  by  way  of  mortga{;e,  of  the  incumbrances  upon  the  estates,  on 
for  securing  15,000/.  and  interest.    On  the  ground  (as  stated  by  Messrs.  Barker 
this  occasion  the  title  was  submitted  to  &  Co.)  that  the  security  to  E.  Barnard 
eounsel  and  approved  of,  and  regular  and  E.  Barker  was  merely  an  equitable 
search  was  made  for  judgments  and  Crown  one.    Attwood,  in  his  dei^ation,  stated 
debts,  and  the  whole  of  the  title-deeds  that  he  had  created,  or  agreed  to  create, 
were  deposited  with  Whitaker;  but  there  sevwal  mortgages  or  charges  on  the  Hy- 
vas  nothing  to  lead  to  any  notice  or  suspi-  lands  estate,  which  (except  those  mcn- 
cion  of  the  mortgage  of  the  SOtb  of  January  Uoned  in  the  schedule)  woe  only  equit- 
1 848 ;  and  Whitaker  stated  in  his  evidmce  able,  and  that  releases  had  been  executed, 
that  it  was  not  in  his  opinion  possible  that  or  dischai^s  or  receipts  given,  for  the 
a  mortgage  transaction  could  have  been  principal  monies  and  interest  secured  by 
more  entirely  free  from  any  circumstance  all  of  them,  except  those  mentioned  in  the 
calculated  to  raise  suspicion  of  prior  in-  schedule ;  and  that  (except  as  aforesaid) 
cumbrances  than  this  transaction.    Three  he  had  not  created,  or  agreed  to  create, 
other  sums  were  afterwards  advanced  to  any  incumbrances  upon  the  said  estate 
Attwood,   through  Whitaker,  upon  the  except  those  mentioned  in  the  schedule, 
security  of  the  same  estate,  vi2.  a  further  The  declaration  of  Messrs.  Beisley  &  Read 
Bum  of  5,000{.   by   Messrs.   Cardwell,  contained  the  following  statement : — "  I, 
secured  by  an  indenture  of  further  charge  the  sud  Sidney  Beisley,  hereby  declare 
dated  the  24th  of  January  1851 ;  3.000/.  that  from  the  year  1848  up  to  the  month 
advanced  by  Whitaker  and  William  At-  of  April  18S0,  my  late  partner  Harvey 
chison,  and  secured  by  an  indenture  of  Gem  and  my  present  partner  James  Pooley 
mortgage  dated  the  17th  of  May  1851;  and  myself  acted  as  solicitors  for  J. 
and  2,000/.  advanced  by  Herbert  Henry  Attwood;  and  the  said  Sidney  Beisley  and 
Rice,  and  secured  by  a  miMtgage  dated  David  Read  declare  that  we  and  our  part- 
the  27th  of  August  1851.    By  an  inden-  ner,  the  said  J.  Pooley,  have  acted  as 
ture  dated  the  15th  of  September  1851,  solicitors  of  the  said  J.  Attwood  from  the 
John  Attwood  conveyed  the  same  property,  said  month  of  April  1850,  up  to  the  pre- 
by  way  of  mortgage,  to  Charles  James  sent  time."  The  declaration  farther  stated 
Bloxam  and  Robert  Alexander  Mitchell,  that  during  the  period  aforesaid  Beisley 
and  their  heirs,  to  secure  monies  previously  &  Read  and  their  partners  respectively  had 
advanced  by  Raikes  Currie  and  Henry  procured  for  Attwood  various  loans  upon 
Raikes  and  others  to  J.  Attwood  on  other  the  estates  comprised  in  the  mortgage  to 
parts  of  his  estate,  amounting  altogether  £.  Barnard  and  £.  Barker,  and  that  all 
to  40,000/.    These  parties  had  no  notice  the  loans  so  procured  by  them  had  been 
of  the  first  mortgi^.    By  an  indenture  satisfied  or  disehai^,  except  those  men- 
dated  the  16th  of  December  1S51,  die  tioned  in  the  schedule,  and  that  they  were 
Hylands  estate  was  mortgaged  to  Edward  not  aware  that  any  loans  had  been  prtK 
Bamard  and  Edgar  Barker  (whose  name  cured  during  the  period  aforesaid  by  Att- 
was  used  as  a  trustee  for  the  plaintiff  wood  upon  the  said  estates,  or  for  him  by 
George  Barker)  to  secure  6,0002.  advanced  any  other  person.    Neither  declaration 
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any  mention  of  Uie  mortgage  of 
Janoary  1848;  but  among  the  chaxgea 
mentioned  in  the  aehednle  to  Attwot^'a 
deelaration  waa  the  following Mary 
Attwood  (now  a  minor)  5,000t."  There 
vera  Beveral  other  mortgages  npon  the 
property,  the  incnmhrancee  amounting  in 
the  whole  to  upwards  of  140,000<.  By 
Uiree  sereral  indentures,  dated  the  22nd 
of  September  1858,  the  mortgage  and 
fotther  charge  of  the  7th  of  September 
1850,  and  the  24th  of  January  1851,  and 
the  mortgages  of  the  17th  of  May  1851, 
and  the  27th  of  August  1851,  were  respeo- 
tirely  transferred  to  the  plaintilb  without 
tbeir  receiving  any  notice  of  the  mortgage 
of  1848.  The  dtle-deeda  were  at  the  same 
tine  deiirered  over  to  their  aolieitora, 
Uesna.  Bartcer,  Bowker  &  Peake,  by 
VUtaker,  in  whoie  possession  they  had 
nmained  up  to  that  time.    In  the  early 
put  of  the  year  1858  it  was  arranged  that 
the  affairs  of  Attwood,  which  had  become 
embarrasted,  should  be  wound  np  under 
inpectorihip  ;  and  inspectors  were  there- 
npon  appointed,  to  whom  his  estates  were 
eoareyed.     In  Mareh  and  June  1854, 
attempts  were  made  by  them  to  sell  the 
Hflands  estate  by  public  anetion,  hut  no 
pBTcfaaser  could  be  found.    They  accord- 
in^y  relinquished  poaaesaion.    The  plain- 
tifl^  afterwards  took  posseaion,  and  put 
the  property  np  for  sale,  hut  without  suc- 
cess.  During  all  this  period  no  elaira  waa 
pnt  forward  on  the  part  of  the  mortgagees 
of  January  1848,  and  evidence  was  given 
hj  the  plaintifis'  aolicitora  to  the  effect, 
that  daring  a  long  series  of  coromunica- 
tiona  (commencing  immediately  after  the 
trarufers  to  the  plaintiffs)  between  them 
and  the  solicitor  for  the  inspectors  and  the 
Uisses  Attwood,  Mr.  John  Foster  Elmslie, 
the  latter   nevert  until  January  1855, 
alluded  to  the  azietenee  of  that  deed, 
aad  that  their  communieationB  proceed- 
ed on  the  footing  that  the  plaintiffs  were 
the  firat  inenmlwaaeers.     B.  W.  Oem 
died  on  the  81st  of  March  1855.    On  the 
2601  of  April  1865.  Trowaid  filed  a  bill 
afunst  the  pUdntiA  and  the  other  incnm- 
htaaeer*  npon  the  Hylands  estate  and 
i.  Attwood,  seeking  to  enforce  the  priori^ 
of  the  mortgage  of  1848  over  all  other 
Aa^ea.   By  an  indentore  dated  the  Idth 
of  April  1856,  the  Mines  Attwood  as- 


rigned  their  term  of  200  yeazt  to  F.  W* 
Medley  and  A.  O.  Medley,  subject  to 
the  claims  of  Mr.  and  Mrs.  'Troward 
and  to  redemption.  The  present  suit  waa 
instituted  on  Uie  13th  of  Jane  1855,  and  the 
bill  chained  that  the  title-deeds  at  the  time 
of  the  mortgage  of  January  1848  were  in 
Uie  possession  and  power  of  Attwood,  and 
that  the  defendants,  the  Misses  Attwood 
and  the  Trowarda,  were  aware  of  this,  and 
took  no  steps  to  obtain  possession  of  the 
deeds  or  to  have  a  notice  of  the  mortgage 
indorsed  on  them  ;  and  Uiat  the  mortgage 
waa  pnt  away  and  kept  secret,  under  an 
arrangement  between  Attwood  and  the 
mortgagees,  and  that  there  was  the  grossest 
poaaible  neglect  with  regard  to  Uie  deeds, 
and  that  tlwy  were  left  in  the  poiaetaion 
and  power  of  Attwood  as  thongh  the  morU 
gage  had  nerer  been  executed,  the  effect 
and  object  being  to  enable  him  to  deal 
with  the  estate  as  the  absolute  owner. 
The  bill  waa  taken  pro  confesto  againat 
Attwood.  The  charges  in  die  bill  of  negli- 
gence and  concealment  were  denied  by 
the  defendants.  Maria  Attwood  stated 
that  she  had  been  informed  by  her  brother, 
and  believed,  that  the  deeds  were,  shortly 
previous  to  and  on  the  SOth  of  January 
1848,  m  the  hands  of  Roger  W.  Oem,  for 
the  pnrpne  of  giving  effect  to  a  proposed 
i^reement  for  a  mortgage,  and  that  they 
were  shortly  afterwards  handed  over  to 
Qem,  Pooley  &  Beialey  for  the  purpose 
of  that  seourity.  The  answer  of  Mr.  and 
Mrs.  Troward  contained  a  rimilar  allega- 
tion. The  circumatancea  alluded  to  in 
theae  atatementa  were  as  follows : — John 
Attwood,  John  Yeend  Bedford,  and  John 
Cope,  the  trustees  under  an  agreement  for 
a  aettiement  entered  into  on  the  marriage 
of  J.  A.  Attwood,  having  advanced  nomin- 
ally to  J.  A.  Attwood,  hut  in  reality  to 
J.  Attwood,  aorni  of  money  out  of  the 
truat  funds,  amounting  in  the  whole  to 
10,600/.,  and  Gleoi^  Braitbwaite  Lloyd, 
William  Speneer,andthe8aid  J.  Y.  Bedford, 
tnutees  of  the  will  of  John  Hawkins, 
having  advanced  to  J.  Attwood,  through 
J.  A.  Attwood,  8  sum  of  5,000^.,  part  of 
their  ^st  funds,  an  indentnre  dated  the 
25th  of  May  1848,  waa  executed,  whereby 
J.  A.  Attwood  and  J.  Attwood  covenanted 
to  pay  on  the  Istof  January  1844 the  auma 
ao  advanosd,  and  any  flirther  auma  which 
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might  be  necMtary  to  enable  the  tnittees 

to  replace  the  trust  funds;  and  J.Attwood 
thereby  covenanted,  in  case  of  de&ult  in 
payment  as  aforesaid,  immediately  on  such 
default  being  made,  to  conrey  a  com- 
petent part  of  any  hereditaments  of  which 
he  then  was  or  should  become  seised  or 
posiiessed,  at  law  or  in  equity,  to  the  use 
of  the  trustees,  upon  trusts  for  securing 
the  repayment  ef  the  trust  monies.  The 
parties  beneficially  entitled  to  the  said 
trust  fbnds  were  the  three  children  of 
J.  A.  Attwood,  via.,  Jamea  Harrington 
Attwood,  Maria  Louisa  Attwood,  and 
Mary  Attwood,  their  shares  being  equal 
and  payable  at  twenty-one.  They  re- 
spectively attained  twenty-one  in  1847, 
1850  and  1852.  In  the  year  1847,  the 
trustees  being  desirous  to  pay  J.  H.  Att- 
wood his  share  of  the  trust  monies,  called 
upon  J.  Attwood  to  repay  the  same,  which 
he  promised  to  do ;  and  in  anticipation 
thereof  releases  of  the  covenant*  were  pre<- 
pared  and  executed  as  escrows  ;  but  the 
arrangement  was  not  completed  in  conse- 
quence of  J.  Attwood  failing  to  keep  his 
promise.  On  the  11th  of  January  1848 
two  actions  were  commenced  in  the  Qaeen'a 
Bench  against  J.  Attwood  for  the  recovery 
of  the  trast  monies,  and  were  vigorously 
prosecuted  tintil  the  Srd  of  March  1848, 
when  (the  actions  being  tlien  ready  for 
trial)  an  arrangement  was  come  to  for  stay 
of  proceedings,  the  terms  of  which  were 
afterwards  embodied  in  two  agreements, 
dated  the  24th  of  April  1848,  (one  for 
each  set  of  trustees).  Under  these  agree- 
ments respectively  J.  Attwood  was  to  pay 
the  monies  due  to  J.  H.  Attwood,  and  to 
execute  mortgages  to  the  trustees,  parties 
thereto  respectively,  upon  his  freehold 
estate  at  Hylands,  for  the  residue  of  the 
trust  moniee,  to  make  out  a  title  thereto, 
and  forthwith  to  deposit  the  title-deeds 
with  Messn.  Gem,  Pooley  &  Beisley, 
who  shfmld  hold  the  same  pending  the 
completion  of  the  agreements,  and  the 
moniea  were  to  remain  on  the  security  of 
such  mor^ages  until  Maria  Louisa  Att- 
wood and  Mary  Attwood  should  attain 
twenty-one.  The  title-deeds  were  de- 
posited with  Messrs.  Qem  &  Co.,  but  no 
mortgages  were  executed.  In  order  to 
contmdict  the  allegation  of  the  defen- 
dants Maria  Attivood  and  Mr.  aod  Mrs. 


Trowaid,  that  at  the  tine  of  the  ezeeation 

of  the  mortgage  of  1848  a  mortgage  to  the 
trustees  of  Hawkins's  will  and  J.  A. 
Attwood's  aettiement  was  in  contempla- 
tion, and  to  shew  that  the  deeds  were  then 
in  tbe  complete  contronl  of  J.  Attwood, 
the  plaintiffs  produced  evidence,  the  most 
material  part  of  which  was  the  following : 
In  reply  to  a  letter  addressed  to  J,  Att- 
wood by  tbe  firm  of  Spencer  &  Rollings, 
of  Birmingham,  solieitors  to  the  trutees> 
demanding  immediate  repayment  of  tha 
monies  owing  to  the  troitees,  and  in  ds« 
fhnlt  thre^ning  to  issue  writs,  R.  W. 
Gem,  about  the  9th  of  Januaiy,  wrote  a 
letter  containing  the  following  passage 
"  It  is  forsooth  somewhat  strange  that 
Mr.  Attwood  did  not  before  commnnicatc 
to  me  his  desire  to  give  a  mortgage  for 
these  amounts  in  lieu  of  payment  of  the 
money,  alleging  that  he  should  lose  l,500f. 
by  selling  out  of  the  funds.  It  was  to 
confer  with  you  and  myself  on  this  matter 
that  he  wished  me  to  write  to  request  your 
coming  up ;  and  I  should  be  obliged  to 
you  to  come.'*  It  was  stated  by  Mr. 
Spencer  that  he  saw  the  trasteea  on  the 
proposal  contained  in  the  last-mentioned 
letter,  and  they  expressed  great  diasatii- 
iaction  at  it,  and  at  tbe  vacillating  conduct 
of  Attwood,  and  declined  the  proposal 
altogether,  and  directed  writs  bo  issue.  It 
appeared  from  an  entry  in  the  partnership 
books  of  Spencer  &  Rollings  that  a  similar 
proposal  was  made  in  the  month  of  Febru- 
ary and  again  refused  by  the  trustees ; 
and  it  was  stated  by  Mr.  Spencer  that  no 
other  offer  of  the  kind  was  made  until  the 
a8tb  of  February,  when  negotiations  were 
commenced  which  led  to  the  arrangement 
of  the  9rd  of  March.  About  the  8th  of 
March  S.  Beisley  wrote  the  following 
letter  to  Mr.  Speneer "  Dear  Sir,— I 
have  received  the  titie-deeds  of  Hylands 
estate  from  Mr.  Attwood,  and  also  the 
conveyance  of  the  estate  to  him."  Spencer 
also  made  the  following  statement: — **0n 
the  1  Sth  of  April  1 854, 1  saw  the  said  R.  W. 
C!em.  He  stated,  that  after  DMking  this 
mortgage  (of  January  1848),  he,  the  said 
R.  W.  Qem,  tied  up  the  said  title-deeds, 
and  returned  them  to  the  aaid  J.  Attwood, 
by  whom  they  were  retained,  and  that  he, 
tbe  said  R.  W.  Oem,  never  saw  anything  of 
tbam  again  until  he  saw  them  at  the  office 
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at  Ur.  Ban^ej,  to  whom  th^  bad  been 
bandedby      laidJ.  Attwood."  Thscir- 
•nnstuicei  attendbig  tbe  execution  of  tbe 
mor^^  of  1848  wete  itated  by  Maria 
AttwofKl  to  be  as  followtt  and  Frances 
Attwood  all^^  that  ihe  bdieved,.  sa  far 
as  her  recollection  extended,  the  statement 
by  her  sister  to  be  correct :— **  Some  time 
hi  the  early  part  of  the  year  1848,  Mr.  R. 
W.  Gem,  Uien  of  King's  Heath,  near  Bir- 
mingham, but  now  deceaed,  who  bad  been 
for  many  yean  tbe  confidential  soUeitor 
and  adriser  of  my  late  father  and  his 
fiunily,  spoke  to  me  on  the  subject  of 
having  a  security  from  my  brother,  tbe 
sud  J.  Attwood,  for  money  dne  to  roe  and 
my  aaid  rister,  and  he  said  that  it  was  his 
intention  to  prepare  one,   and  get  my 
brother,  the  said  J.  Attwood,  to  execute 
it.    Some  short  time  after  this  conversa- 
lion  the  said  Mr.  Gem  one  evening  stated 
to  me  that  he  had  prepafed  the  security  for 
the  money  dne  to  me  and  my  said  sister, 
and  that  the  same  was  ready  for  signature, 
and  he  produced  the  deed  for  the  purpose 
of  the  same  being  executed ;  and  the  said 
indenture  was  accordingly  executed  by 
the  said  J.  Attwood,  Frances  Attwood, 
Catherine  Troward  and  myself,  at  the  re- 
ridence  of  my  brother,  the  sud  J.  Attwood, 
in  Park  Lane,  in  the  coimty  of  Middlesex, 
about  tbe  ^ne  it  purports  to  bear  date. 
The  cirenmstanees  which  led  to  the  pro- 
posal for  and  preparation  of  the  said  inden- 
ture of  mortgage  were,  as  I  have  heard 
from  my  broUier,  the  said  J.  Attwood,  and 
believe,  that  he  was  desirous  of  making 
his  will  and  arranging  his  affairs,  and  had 
consulted  the  said  R.  W.  Gem  thereon,  and 
that  tbe  said  R.  W.  Gem,  knowing  that  the 
■aid  J,  Attwood  had  engaged  to  give  a 
■ccurity  on  bis  landed  property,  tbe  bulk 
of  which  then  consisted  of  Hylands  estate, 
for  monies  which  were  due  from  him  to 
the  tmsteca  of  Mr.  Hawkins's  will  and  of 
his  late  brotbn's  marriage  setderoent,  sug- 
gested that  he,  the  said  J.  Attwood,  sboidd 
(tire  a  security  to  me  and  my  said  sister 
Frances  Attwood  for  the  monies  due  to  me 
and  my  said  sister,  and  also  for  the  money 
foraiing  tbe   subject  of   the  marriage 
Kttletnent  of  my  sister,  tbe  above-named 
defendant  Catherine  Troward ;  and  that 
Ik,  the  said  J.  Attwood,  having  acquiesced 
AereiB,  Erected  the  aaid  R.W.  Gem  to  do 


what  waa  neeessary  for  that  purpose.  The 
aaid  R.  W.  Gem  spoke  to  me  and  my  said 
wster  Frances  Attwood  on  tbe  subject, 
and  we  expressed  ourselves  obliged  to 
him  for  his  attention  to  our  interests,  and 
stated  that  we  should  leave  it  to  him  to 
do  whaf  was  necessary  to  make  us  secure. 
The  said  R.  W.  Gem  had  our  confidence  in 
tbe  preparation  of  the  said  mortgage,  and 
he  was  left  entirely  to  his  own  discretion 
both  by  myself  and  my  said  sister  Frances 
Attwood,  and  also  by  my  said  brother  J. 
Attwood,  as  I  believe,  from  his  having  told 
me  so,  and  no  other  solicitor  was  employed 
by  me  or  by  my  said  suter  in  reference  to 
the  said  in^nture  of  mortgage.  After  the 
deed  had  been  executed,  the  said  R.  W,  Gem 
gave  the  same  to  me,  saying,  *  Here,  Miss 
Attwood,  is  the  security  for  your  and  your 
sister's  money.'  The  said  deed  was  then 
inclosed  in  a  paper  cover,  with  the  indorse- 
ment, *  1848  —  Miss  Attwood's  security 
from  her  brother,'  in  the  handwriting  of 
Mr.  Gem.  Mr.  Gem,  at  the  time  of  hand- 
ing me  the  said  deed,  made  some  further 
observations,  to  the  effect  that  tbe  fortune 
of  myself  and  sisters  was  made  secure  by 
the  said  deed,  and  advised  me  to  take 
care  thereof.  From  what  the  aaid  Mr. 
Gem  said  to  me,  and  also  from  the  in- 
dorsement in  tbe  handwriting  of  the  iaid 
Mr.  Gem  on  the  said  paper  cover,  I  be- 
lieved that  the  said  deed  so  given  to 
me  by  tbe  said  R.  W.  Gem  did  constitute 
a  valid,  sufficient  and  complete  security, 
and  that  the  said  deed  was  the  only  docu- 
ment which  it  waa  necessary  for  me  to  have 
for  the  purpose  of  such  security." 

From  the  defendant  Troward's  evidence 
it  appeared  that  the  mortgage  was  executed 
wiUiout  any  communication  with  him,  and 
that  be  was  ignorant  of  it  until  April  1853, 
Mrs.  Troward  was  unable  to  recollect  what 
occurred  at  the  time  of  her  executing  the 
deed.  In  Mr.  R.  W.  Gem's  bill  of  cosU 
against  J.  Attwood  were  tbe  following 
passages *'  I  went  to  London  on  the  7d 
of  January,  and  remained  until  the  lOtb  of 
February,  tbirty-fire  days,  engaged  in  va- 
rious matters  for  different  purposes  of  yours, 
as  to  you  and  your  family  affairs,  for  rais- 
ing money  for  discharging  amounts  dne  to 
the  Birmingham  trustees  for  your  nephew 
and  nieces.  During  this  period  I  drew 
out  a  long  will  for  yov,  and  bir  copied  it 
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for  execution ;  also  willi  for  yoar  three 
tisters,  and  a  mortgage  to  secure  to  your 
gisters  30,000^"  After  reienring  to  the 
actions  being  at  isroe— "  In  this  state  of 
things  an  immediate  arrangement  being 
indispentaUe,  a  second  journey  to  town  at 
your  request  to  meet  Mr.  Rollings  thereon, 
and  after  some  eonsnltadon  it  was  agreed 
that  yon  would  ^ve  an  equitaUe  chai^ 
upon  your  Hylanda  estate,  and  deposit  the 
deeds  with  Gem,  Fooley  8t  Beisley,  as  you 
objected  to  the  deeds  being  taken  to  Bir- 
mingham." In  a  letter  written  by  Mr. 
R.  W.  Gem  to  Mr.  Speneer  in  1854  he 
said,  "  I  do  not  know  of  any  arrangement 
that  Mr.  Attwood  ordered  his  sisters  to 
enter  into  in  respect  to  the  mortgage  on 
Hylands.  I  believe  whatever  he  did  was 
done  without  their  consent  or  knowledge 
at  the  time.  I  believe  Beisley  &  Read 
were  the  parties  borrowing  the  money  at 
the  time,  through  a  professional  friend  of 
theirs,  which  ftiend  was  himself  concerned 
in  making  the  mortgage*  Beisley  ft  Read 
were  fully  (at  least  Mr.  Beialey  was)  ap- 
prised of  the  Misses  Attwood's  previous 
mortgage."  It  was  also  in  evidence  that, 
on  the  23rd  of  May  1853,  a  statement  was 
submitted  to  J.  Attwood's  creditors,  con- 
taining a  list  of  the  incumbrancers  on  the 
Hylands  estate,  among  whom  appeared 
*'  the  Misses  Attwood,  30,000/.  at  4/.  per 
cent.,"  but  no  date  was  stated  for  their 
incumbrance.  Mr.  Elmslie,  the  solicitor 
ibr  the  inspectors  and  the  Misses  Attwood, 
also  stated  that  in  interviews  with  credi- 
tors the  mortage  was  constantly  referred 
to  by  liim ;  and  that  interest  had  been  pud 
to  Mrs.  Troward  und«  it. 

The  cause  came  on  to  be  heard,  befbra 
the  Master  of  the  RoUa,  who  on  the  16th 
of  July  decided  that  the  claim  of  the  Hisses 
Attwood  must  be  postponed  to  the  plain- 
tiffs',— ^his  Honour  considering  that  J.  Att- 
wood had  been  allowed  to  retain  the  deeds 
for  the  express  and  admitted  purpose  of 
raising  money  upon  the  property  by  the 
creation  of  a  chaige  upon  it.  From  this 
decision  the  Hisses  Attwood  appealed. 

Mr,  Fooka  and  Mr.  Druee,  in  support 
of  the  appeal,  contended,  that  the  non* 
possession  of  tiie  title-deeds  by  the  appel- 
lants was  not  to  be  attributed  to  grosa  or 
culpable  negUggooe  on  their  part.  As 


being  mortgagees  for  a  term  only  tiiey 
were  not  entitled  to  the  title-deeds — Har- 
per V.  Faitlder  (1),  Wiseman  T.  fVeti- 
land  (2).  Their  claim  was  in  1848  subject 
to  the  then  prior  elums  of  Hawkins's  and 
J.  A.  Attwood's  trustees ;  and  if  the  deeds 
were  left  with  Attwood,  the  mortgagor,  it 
.was  only  (br  the  purpose  of  securing  those 
prior  olaims,  and  there  was  therefore  no 
negligence— Arrw  v.  Reee  (8).  As  Att> 
wood  was  the  trustee  of  Mrs.  Troward's 
marrii^  settlement,  his  was  the  proper 
custody  of  the  deeds,  and  he  eonld  not 
deal  with  them  to  the  prejudice  of  his 
eettuit  que  tnut — Evane  v.  BiekneU  (4). 
The  deeds  also  related  to  other  property 
than  that  comprised  in  the  mortgage  of 
1848,  and  the  mortgagees  were  therefore 
not  entitied  to  the  delivery  of  them— 
yitterbury  v.  Wallia{5).  The  plaintiffs' 
solicitors  might,  if  they  had  made  the  in- 
quiriea  whi^  £Bet%  communicated  to  then 
suggested,  hSTe  arrived  at  the  knoiriedge 
of  this  deed.  The  deed  was  not  Toluntary, 
as  it  was  to  secure  an  antecedent  debt— 
PhmA  T.  FluUt  (6).  The  plaintiAs*  pos- 
session of  the  title-deeds,  on  which  alone 
their  right  to  priority  rested,  depended  on 
the  misconduct  of  others.  They  cited 
also — 

Hewitt  V.  Xoosemore,  9  Hare,  '449; 
8.  c.  21  Law  J.  Rep.  (v.8.)  Chanc 

69. 

Colyer  v.  Finek,  5  H.L.  Cas.  905 ;  s.  e. 

26  Law  J.  Rep.  (n.s.)  Chanc.  fiS. 
Martinez  v.  Cooper,  2  Russ.  198. 
Bamelt  v.  fFetlon^  13  Ves.  ISO. 
Ex  parU  Reed,  re  Bueklandf  17  Law  J. 

Rep.  (h.s.)  Bankr.  19. 
Siewene  v.  Stevent,  2  Coll.  20 ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  S58. 
Allen  r.  Knight,  5  Hare,  273 ;  s.  e.  15 

Law  J.  Rep.  (n.s.)  Chanc.  430; 

16  Law  J.  Rep.  (n.b.)  Chanc  370. 
Jonet  V.  Smith,  1  Phil.  244;  s.c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  881,  and 
Wetieeleif  v.  Welleeley,  4  Myl.  &  Cr. 

561;  i.c.  9  Law  J.  Rep.  (n.s.) 

Chanc.  31. 

(1)  4  Madd.  129. 

(2)  1  Yoa.  &  J.  117. 

(3)  4BeaT.  18. 

(4)  6  Vei.  174,  I8S. 

(5)  ZJur.N^S.  343,  1177;  B.e.25Lair  J.  Rep. 
(ha)  Chsiie.  792. 

(6)  2  Anstr.  4S2. 
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jfr.  R.  Palmer,  Mr.  Q^ard  and  Mr. 
H.  Cadman  Jomn,  tor  the  plaintifi^  re- 
ferred to— 

fVortkii^n  T.  Morgan,  16  Sim.  547 ; 
8.  c.  18  Law  J.  Rep.  (n.8.)  Chsnc. 
233. 
27  £Uz.  c.  4. 

Rice  T.  Riee,  2  Drew,  73 ;  i.  e.  23 
Law  J.  Rep.  (m.8.)  Cbanc.289,  and 
Wmldrom  t.  SOoptr,  1  Drew.  198. 

Mr.  Stkvjfn,  Mr.  Morgan,  Mr.  Hingt' 
rion  and  Mr.  An^klett  appeared  for  other 
pvtiei. 

Mr.  Fookg  vra»  heard  in  reply. 

The  LoKD  Chancellob.  —  Thii  ease 
hot  occupied  a  long  time,  and  has  given 
rise  to  questions,  some  of  law  and  some  of 
iaet,  which  are  of  very  great  importance. 
It  has  been  discassed,  how  &r  a  ntort- 
gigee,  taking  a  mortgage,  without  taking 
the  title-deeds,  does  or  does  not  postpcme 
himself  to  persons  who  may  claim  under  a 
tabieqtient  title,  without  notice  of  the 
mortage,  and  who  had  ohtained  possesion 
of  the  title-deeds ;  and  the  casea  on  that 
■nhject  bare  been  alluded  to,  the  last  behag 
that  in  the  House  of  Lords,  of  Colger  t. 
Rack.    Mow,  if  this  case  had  in-rolved 
the  consideration  of  the  principle  involved 
in  these  decisions,  I  should  have  taken 
some  time  further  to  consider  the  sub- 
ject; although  I  confess  I  should  think 
it  very  inexpedient  now  to  consider  it  as 
ta  open  question  to  be  discussed,  whether 
die  law  has  or  has  not  been  correctly  laid 
down  on  the  subject.    I  consider  it  has 
been  established  beyond  doubt  that  the 
law  is,  that  the  person  having  the  I^al 
Mtate  without  the  title-deeds  is  not  to 
he  pos^Mned  on  account  of  the  absence 
of  title-deeds  only,  unless  he  has  been 
gnilty  of  something  which  the  law  calls 
fraud  or  gross  negligence.    It  is  difficult 
to  define  what  is  in  such  particular  case 
legHgence,  and  still  more  is  it  difficult  to 
define  what  constitutes  negligence  with  the 
epithet  of  **  gross"  connected  with  it;  and  I 
confess  I  agree  with  Mr.  Giffard,  that  it  may 
very  often  lead  to  great  hardship  on  persons 
who  have  taken  conveyances  on  the  faith 
of  the  person  giving  the  conveyance  being 


the  owner,  that  ownerahii^  or  apparent 
ownership,  being  indicated  by  the  posses- 
sion of  the  title-deeds.  However,  that  is 
the  law,  and  I  must  act  upon  it  until  it  is 
otherwise  settled.  But,  in  my  opinion,  in 
this  ease  no  such  question  arises  at  all.  I 
do  not  think  there  was  any  fraud  or  any 
negligence ;  and  the  reason  I  do  not  think 
there  was  any  fraud  or  any  negligence  is 
this :  that  I  do  notbelieve  these  persons  ever 
meant,  when  they  took  the  mortgage,  that 
it  should  be  a  mortgage  that  would  inters 
fere  with  any  dealing  Attwood  might  bava 
with  bii  estate,  having  the  title-deeds. 
If  that  was  not  so,  it  was  a  gross  frand  on 
tiie  part  of  Attwood  and  his  solicitor,  and 
the  ladies  also,  if  they  understood  it,von 
the  part  of  all  parties  concerned. 

The  case  is  this :  Mr.  Attwood,  as  I 
collect,  is  a  single  man,  advanced  in  life, 
but  living  with  his  two  sisters,  who  were 
not  young.  He  managed  all  their  affairs. 
He  was  indebted  to  each  of  his  three 
sisters,  the  two  living  with  him  and  the  one 
married ;  not,  as  he  represents  it,  indebted 
to  them  in  10,0002.  each,  but  what  may 
be  fairly  represented  as  being  so,  when 
shortly  stated.  They  had  only  life  inter- 
ests, with  remunder  to  their  ohUdren ; 
and  those  who  were  unmarried  were  at  a 
period  of  life  when  it  was  probably  out  of 
the  question  that  they  should  have  chil- 
dren,  and  therefore  he  calls  it  being  in- 
debted to  each  of  them  in  10,000/.  At- 
the  end  of  1847,  and  the  beginning  of 
1848,  he  was  pressed  very  strongly  by 
creditors,  who  were  insisting  on  payment 
of  large  sums  of  money,  amounting  alto- 
gether to  about  15,000J.  He  proposed, 
first,  a  mortgage,  and  they  refused  it ;  then 
they  insisted  upon  having  it  in  a  certain 
way,  if  they  could,  hut  ^ey  could  not ; 
and  then  they  insisted  on  having  payment 
of  the  money.  That  took  place  in  the 
early  part  of  January  1848.  I  do  not  go 
into  tiie  details  of  all  the  evidence ;  hut 
there  were  angry  discussions  going  on,  and 
actions  brought,  and  pending  the  time 
when  all  these  discussions  were  going  on, 
and  after  the  writs  bad  been  issued,  he 
gives  them  this  security,  but  expressly 
does  not  give  them  the  title-deeds;  for  we 
learn  from  the  evidence  of  Mr.  Spencer- 
it  is  not  necessary  to  state  how  he  became 
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acquainted  with  the  matter,  but  he  did  in 
some  unexpected  way— he  never  heard  of 
these  title-deeds  till  yean  after  he  had  got 
the  aeciirities  on  the  fiuth  of  there 
no  inch  deeds ;  and  what  he  aayt  is,  that 
on  the  13th  of  April  1854  he  saw  Mr. 
Gem  and  charged  him  with  ;  that  isi 
he  had  just  heard  there  were  some  other 
charges.  Mr.  Gem  admitted  there  was  a 
mortgage  when  the  agreements  of  1848 
were  entered  into>  and  that  he  had  pre- 
pared such  mortgage.  Then  Mr.  Spencer 
was  the  person  concerned  for  the  creditors 
who  had  issued  the  writs,  and  eventually 
did  take  an  agreement  for  a  mortgage. 
Then  he  says,  Mr.  Gem  admitted  that 
when  the  agreement  was  entered  into,  he 
had  prepared  the  mortgage  to  the  dsten 
fbr  a  iaxgfi  turn  of  money,  -and  that  after 
making  £e  mortgage,  he  bad  lied  np  the 
title-deeds,  and  returned  them  to  Mr. 
Attwood,  by  whom  they  were  retained ; 
and  that  he,  Mr.  Gem,  never  saw  anything 
of  the  title-deeds  again  untfl  he  saw  them  at 
the  office  of  Mr.  Beisley,  to  whdm  they 
had  been  handed  by  Mr.  Attwood.  What 
does  that  all  mean  ?  Why,  that  this  secu- 
rity was  given ;  and,  either  taking  it  in 
the  bad  sense,  with  the  intention  of  having 
a  pocket  security  that  they  could  avail 
themselves  of  afterwards,  when  those  who 
were  to  claim  under  subsequent  convey- 
ances of  Mr.  Attwood,  the  apparent  owner 
of  the  tiUe-deeds,  should  assert  it  against 
them,  or  taking  it  m  mitiori  wtw,  and,  I 
believe,  in  the  true  sense,  the  deeds  were 
never  intended  to  be  set  up  by  any  sub- 
sequent dealing  with  the  property  by  Mr. 
Attwood,  but  the  deeds  were  returned  to 
him,  to  be  dealt  with  as  he  thought  fit; 
and  I  think  that  is  perfectly  clear,  from 
the  very  argument  of  Mr.  Fooks,  that  at 
this  time  it  was  contemplated  by  Mr, 
Attwood  that  be  should  raise  money  to 
pay  off  these  creditors,  by  whom  he  was 
then  sued.  Taking  that  to  be  the  inten- 
tion, I  concur  with  the  Master  of  the 
Rolls,  He  put  it,  I  believe,  in  this  way 
—and  if  he  did  not,  I  do— that  if  a  person 
taking  a  legal  mortgage  ehooses  to  leave 
the  deeds  with  the  mortgagor,  not  through 
negligence  or  through  fraud,  but  inten- 
tionally to  enable  him  to  raise  a  sum  of 
15,000A,  which  should  take  ]^«cedence, 


the  mortgagee  cannot  complain  if  instead 
of  lii.OOOl.  he  raises  50,0002.,  because  be 
puts  it  in  his  power  to  raise  any  mm  of 
money  he  pleaaet.  That  is  the  trae  natnre 
of  the  trmsaetion.  It  is  not  a  caae  in 
which  there  was  any  negligence.  It  is 
not  a  case  in  which,  I  am  wOling  to 
believe,  there  was  any  fraud;  hut  it  iia 
caae  in  w4iich  the  mortgagee  did  deli- 
berately and  intentionally  leave  the  deeds 
in  the  bands  of  the  mortgagor,  in  order  that 
tiie  mortgagor  might  raise  the  money.  To 
hold  that  a  pwon  who  advancea  money 
on  these  deeds  left  in  the  hands  of  the 
mortgagor  is  not  to  have  preference,  would 
he  to  stultify  this  Court  and  to  shut  one's 
eyes  to  the  plainest  equity. 

Tlie  only  donht  which  I  have  upon  the 
ease  ii  one  which  is  immaterial ;  but  I 
very  maefa  incline  to  believe  that  thia  is  a 
case  within  the  statute  of  Elisabeth,  as 
stated  by  Mr.  Palmer.  When  we  speak 
of  its  not  being  voluntary,  there  is  not  a 
word  about  *'  voluntary"  in  the  statute  of 
Elisabeth ;  but  secret  and  not  bond  ^de, 
and  which  the  parties  intended  to  be  to 
their  own  use.  If  the  meaning  of  this  was, 
that  the  persons  should  have  this  security, 
but  that,  nevertheless,  Mr.  Attwood  should 
have  the  tiUe-deeds,  and  be  enabled  there- 
from to  deal  with  third  persons,  I  believe 
that  is  within  the  statute  of  Elisabeth.  I 
am  aure  it  is  wiUiin  the  principle.  The 
only  difference  that  this  would  make 
is,  not  that  this  Court  might  have  juris- 
diction, because  unquestionably  this  Court 
would  have  jurisdiction  if  it  is  with- 
in the  statute  of  EKzabeth,  but  if  it  is 
within  the  statute  of  Elizabeth  the  conse- 
quence would  be,  that  the  parties  might 
maintain  ejectment,  because  the  prior  deed 
would  not  stand  in  their  way.  But  that 
does  not  oust  the  jurisdiction  of  this  Court 
in  such  a  matter,  the  jurisdiction  having 
existed  long  prior  to  the  statute  of  Eliza- 
beth, and  therefore  not  being  defeated  by 
that,  which  can  only  be  meant  to  have 
given  a  more  clear  uid  distinct  jurisdiction. 

It  appears  to  ma  that  this  appeal  was 
totally  unnecessary ;  that  it  ought  not  to 
have  been  brought;  and,  therefore,  that 
it  must  he  diamissed,  with  costs. 
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/t.R. 

AprQ  24,  25 
May  30 

July  23 

AUeit  —  Real  EtiaU  —  Tnut  —  The 
Grown, 

If  real  eitale*  are  devised  to  Britiih-bom 
nbjeets,  mpo*  tnut  for  the  benefit  of  o^mim, 
the  tnut  vili,  in  equilgf  he  examtedfor  the 
hneft  of  the  Crown, 

Thomu  Barrow  and  John  Barrow  were 
brotlien.  They  were  Engliah-bom  snb- 
jecti,  and  memben  of  tiie  Society  of 
Friends. 

In  176S  John  Barrow,  the  brother^  then 
aboQt  rixteen  jean  of  age,  left  England 
for  New  York,  since  one  of  the  United 
States  of  America,  which  he  reached  on 
the  Utb  of  September  in  that  year,  eight 
dayi  after  the  treaty  of  peace,  dated  the 
Srd  of  September  1783,  between  Great 
Britaia  and  the  United  States,  had  been 
entered  .into  and  concluded.  He  wrote 
■ereral  letters  to  his  relatives  in  England, 
in  one  of  which,  dated  the  2nd  of  July 
1788,  he  mentioned  that  the  Custom  dnes 
ksd  be«B  efaa^^  to  him  because  he  was 
■lien,  and  diat  eitiiena  of  thoae  States 
wonld  have  be«i  exempt  from  such  due* ; 
and  ID  another,  dated  the  13th  of  July  1 788, 
be  lUted  that  he  had  been  to  Philadelphia 
to  endeavour  to  have  himself  made  a 
atizen  of  the  United  States  in  order  to 
■are  the  alien  duty,  but  that  he  had  failed, 
ind  was  about  to  make  a  like  experiment 
in  New  England,  but  with  no  great  hope 
of iQcceti. 

It.  was,  however,  supposed  that  in  1788 
be  was  made  an  American  citizen,  and 
tbont  1806  he  married  the  daughter  of  an 
American  citiaen,  by  whom  he  bad  issue 
tlie  plaintiff  Lawrence  Barrow,  Henry 
Bairow,  and  the  defendant  John  Barrow  of 
Skaneatelea. 

In  1806  the  plaintiff  Lawrence  Barrow 
unried,  and  hii  wifb  Mary  was  bom  in 
tke  United  States,  bnt  there  was  no  issue 
of  the  marriage. 

Id  1822  the  defendant  John  Barrow,  of 
Skaneateles,  married,  and  his  wife  Eliza- 
^  was  bora  in  the  United  States, 
^ere  was  issue  of  the  marriage  the 
pUintiffi  John  Dodgson  Barrow,  ^mund 
Hat  BauB^  XXVIL-<team. 


Prior  Bazrow,  William  Barrow,  Rabecea 
H  aydock  Barrow,  Eliiabeth  Barrow, 
George  Barrow,  Edward  Frederick  Bar- 
row, and  Mary  Lawrence  Barrow,  who  are 
the  only  surviving  issue,  the  last  three  of 
whom  are  infants  ;  there  was  also  another 
son,  Charles  Henry  Barrow :  he  attained 
twenty-one,  but  died  in  June  1856,  intes- 
tate, without  having  ever  been  married. 
AU  the  children  of  this  marriage  were  born 
in  the  United  Statea. 

Thomas  Barrow,  late  of  Elswick  Lodge, 
in  the  county  of  Lancaster,  by  his  will, 
dated  the  28th  of  June  1843,  devised 
certain  lands,  called  the  Lime  Grove  and 
other  lands  at  Gresaingham,  unto  and  to 
the  use  of  his  wife,  Sarah  Barrow,  during 
her  life ;  and  after  her  decease  he  devised 
the  same  hereditaments  unto  and  to  the 
use  of  William  Barrow,  since  deceased, 
and  Die  defendants  John  Wadkin,  Corbyn 
Barrow,  and  John  King  the  elder,  and 
John  King  the  younger,  hereafter  called 
trustees,  Uieir  heirs  and  assigns  for  ever, 
upon  trust  for  his  nephew  Lawrence  Bar- 
row, described  as  of  New  York,  in  America, 
his  heirs  and  assigns  for  ever.  And  the 
testator,  after  devising  certain  hereditai- 
ments  Uierein  described,  unto  and  to  the 
uae  of  hii  wife  Sarah  for  life,  and  after  her 
decease  unto  and  to  the  use  oftheaamefive 
tnuteet,  their  hein  and  assigns,  in  trust 
nevertheless  for  his  nephew  Henry  Barrow, 
of  New  York,  aforesaid,  oil-merchant,  his 
heirs  and  assigns  for  ever,  devised  all  his 
messuage,  &c.  called  "  Storrs,"  and  his 
farm  called  Oatlanda*  and  a  field  in  Seot- 
forth  adjoining  his  farm,  called  Mount 
Vernon,  and  afield  near  Langthwaite,  and 
a  field  adjoining  Mount  Vernon,  unto 
and  to  the  use  of  his  wife  Sarah  during 
her  life ;  and  after  her  decease  he  devised 
the  same  estates  unto  and  to  the  uae  of 
his  tmatees,  their  heirs  and  assigns,  upon 
trust  to  pay  the  rents  for  such  purpoies 
as  the  plaindff  Eltiabeth,  the  wife  of 
the  teatator's  nephew,  the  defendant  John 
BuTow,  of  Skaneatelea,  in  Onondago 
county,  and  State  of  New  York,  in  America, 
should,  notwithstanding  her  coverture,  by 
writing,  from  time  to  time,  so  long  as  she 
should  live  the  wife  or  widow  of  the  said 
John  Barrow,  but  not  so  as  to  deprive 
herself  by  sale,  mortgage,  or  otherwise  by 
anticipation,  direct  or  appoint,  and  for 
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want  thereof  into  her  own  hand*  for  her 
separate  use,  and  her  receipt  was  declared 
to  be  an  effectual  discharge  for  the  same; 
and  after  the  marriage  againi  or  decease  of 
the  said  Elizabeth,  the  trusteea  were  to 
stand  seised  of  the  same  hereditaments, 
upon  bust,  as  td  the  messuage  called 
**  Storrs,"  in  trust  for  the  plaintiA  John 
Dodgson  Barrow,  Edmund  Prior  Barrow, 
and  William  Barrow,  children  of  the  defen- 
dant John  Barrow,  of  Skaneatelea,  in  equal 
shares,  as  tenants  in  common,  and  their 
respective  heirs  and  assigns  for  ever;  and 
as  to  the  farm  called  Oatlands,  and  the 
residae  and  remainder  of  the  hereditamenta 
thereinbefore  lastly  devised  unto  his  trus- 
tees, in  trust  for  all  and  every  the  child 
and  children  of  the  defendant  John  Bar- 
row of  Skaneateles,  by  the  said  Elizabeth, 
his  wife,  except  the  plainlifln  J.  D.  Bar- 
row, £.  P.  Barrow  and  W.  Barrow,  in  equal 
shares  as  tenants  in  common,  and  their 
respective  heirs  and  assigns  for  ever,  if 
more  than  one  as  tenants  in  common ;  and 
Jn  ease  any  one  or  more  of  such  children 
should  die  under  twenty-one  without 
having  lawful  issue  living  at  his  or  their 
decease  or  respective  deceases,  then,  as  to 
the  share  or  respective  shares,  as  well 
original  as  accrued,  of  such  child  or  chil- 
dren respectively  in  trust  for  all  and  every 
the  surviving  and  other  child  or  children 
of  the  defendant  John  Barrow,  of  Skanea- 
teles,  by  the  plaintiff  Elisabeth  his  wife, 
except  the  plaintiffs  J.  D.  Barrow,  E.  P. 
Barrow  and  W.  Barrow,  his,  her  and  their 
heirs  and  assigni  for  ever  as  tenants  in 
common. 

The  testator  also  devised  to  the  defen- 
dants C.  Barrow  and  J.  King  the  younger 
■II  his  customary  farm  and  estate,  called 
"  M  ewith  Head,"  with  all  rights  of  common 
and  other  rights,  privileges  and  appurte- 
nances thereto,  to  hold  the  same  unto  and 
to  the  use  of  C.  Barrow  and  J.  King  the 
younger,  their  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  manor  of 
which  the  same  were  part  and  parcel,  sub- 
ject to  all  rents  and  services  (if  any)  to 
which  the  same  were  liable,  but  in  trust 
for  the  plaintiff  L,  Barrow,  his  heirs  and 
assigns  for  ever. .  The  te^tor  appointed 
his  trustees  executors  of  his  will. 

By  a  codicil,  of  even  date  with  his  will, 
the  testator,  after  reciting  that  he  had  de- 


vised his  estate  called  Lime  Grove  and  his 
estate  called  Mewith  Head  to  trustees  ia 
trust  for  his  nephew,  the  plaintiff  L.  Bar- 
row, his  heirs  and  assigns  for  ever,  direct- 
ed that  the  trustees  should  stand  seised 
of  the  said  estates  and  hereditaments  ip 
trust  for  the  pluntiff  L.  Banow  and  his 
assigns  during  his  life,  and  after  his  de- 
cease in  trust  for  the  then  present  or  any 
future  wife  of  the  plaintiff  who  might  sur- 
vive him  during  her  life,  and  after  the  de- 
cease of  L.  Barrow  and  his  wife,  in  tmst 
for  all  and  every  the  child  and  children  of 
him,  L.  Barrow,  in  equal  shares  as  tenants 
in  common,  and  their  respective  heirs  and 
assigns  for  ever  ;  and  in  case  any  one  or 
more  of  such  children  should  die  under  the 
age  of  twenty-one  years,  and  without  leav- 
ing lawful  issue  at  his,  her  or  their  deceass 
or  respective  decease*,  then  upon  trust  for 
the  snrriving  children  of  L.  Barrow,  their 
heirs  and  assigns,  as  tenants  in  common  if 
more  than  one;  and  if  there  should  not  be 
any  child  of  L.  Barrow  who  should  attain 
twenty-one  or  die  under  that  age  leaving 
lawful  issue  living  at  his  or  her  decease, 
then  in  trust  for  all  and  every  the  child  and 
children  of  J.  Barrow  of  Skaneateles,  by 
the  plaintiff  Elizabeth,  his  wife,  except  the 
plaintiffs  J.  D.  Barrow,  E.  P.  Barrow  and 
W.  Barrow,  in  equal  shares  as  tenants  in 
common,  and  their  respective  heirs  snd 
ass^pis  for  ever,  and  in  case  any  one  or 
more  of  such  children  should  die  under 
twenty-one,  then  the  share  or  respective 
shares,  as  well  original  as  accrued,  of  sndi 
child  or  children  respectively,  in  tmst  for 
all  and  every  the  surviving  and  other  child 
or  children  of  J.  Barrow  of  Skaneateles, 
except  J.  D.  Barrow,  E.  P.  Barrow  and 
W.  Barrow,  his,  her  and  their  heirs  and 
assigns^for  ever,  as  tenants  in  common,  if 
more  than  one. 

The  testator  died  in  July  1843,  and 
W.  Barrow,  the  trustee,  died  in  February 
1853. 

Sarah  Barrow,  the  testator's  widow,  died 
in  1848.  The  trustees  then  for  some  time 
paid  to  L.  Barrow  and  Mary,  his  wife,  the 
rents  and  profits  of  the  estate  devised  for 
their  benefit,  but  they  ceased  to  pay  the 
rents  to  any  of  the  plaintiffs  upon  its  being 
suggested  that  they  could  not  take  the 
benefits  intended  for  them  by  the  testator, 
and  that  either  the  Queen  on  office  found 
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at  tlw  teatatoT*!  heir-at-law  had  become 
entitled  to  such  estaitea  absolutely. 

The  plaintiffs,  however,  iosisted  that 
tfaey  were  and  always  bad  been  capable 
of  taking  and  holding  real  estates  in  Qreat 
Britain,  and  that  they  were  entitled  to  the 
eqaitable  estates  devised  by  the  wilt  of 
the  testator  in  tmat  for  them  respectively, 
and  they  therefore  asked  that  the  tiusta 
night  be  carried  into  execution. 

Mr.  R.  Palmer  and  Mr.  Little,  for  the 
plaiaUffs. — J.  Barrow,  the  brother  of  the 
testator,  continued  a  British  rnbject  after 
tks  IVeaty  *of  Peace  of  1788,  and  faia 
diildren  could  inherit  lands  in  Great  Bri- 
tun.  The  wives  of  two  of  these  children, 
L  Bsrrow  and  J.  Barrow,  of  Skaneateles, 
are  merely  said  to  have  been  bom  in  Ame- 
rica: it  is  not  said  of  what  parents.  They 
hare  no  nationality  attached  to  them.  It 
wu,  however,  clear  that  a  person  bom 
in  America  since  the  treaty  of  1783  of 
other  than  British  born  subjects  could  not 
take  land  here.  The  right  of  inheritance, 
iioverer,  was  preserved  to  the  grand- 
cHildteD  of  the  testator's  brother  John 
QDder  the  13  Geo.  8.  c.  21.  and  the  4 
Geo.  S.  c.  21.  and  the  aacramratal  test 
Rqnired  by  the  13  Geo.  8.  c  21.  i.  3,  and 
&e  18  Geo.  3.  c,  35.  was  not  applicable 
to  them ;  it  merely  excluded  certain  speci- 
fied parties  from  some  specified  privileges. 
A  foreign  Isdy  upon  her  marriage  is  not 
thereby  made  a  participant  of  all  the  ad- 
nnta^s  of  naturalization,  and  the  rights 
of  thna  ladies  were  not  affected  by  the 
7  &  8  Vict.  e.  66  (1).  The  certificate  of 
tlie  mamage  of  J.  Barrow  of  Skaneateles 
■tUed  that  be  was  the  son  of  J.  Barrow, 
vbo  was  bom  in  Great  Britain.— 

Doe  d.  Thomat  v.  Acklam,  3  B.  &  C. 
779;  S.C.  2  Law  J.  Rep.  K.B.  139. 

Fiteky.  Weber,  6  Hare,  51;  s.c.  17 
Law  J.  Rep.  (if.a.)  Cbano.  73. 

Tk€  Ceaal  de  WaU'$  ease,  6  Moo. 
P.  C.C.  816. 

Mr.  Turner^  for  J.  Barrow,  of  Lan- 
'xter,  who  claimed   to  be   the  testa- 
^'i  heir-at-law.  —  A  trust  created  for 
benefit  of  aliens  was  void,  and  the 

(1)  Sm  The  QuMS  9.  Manning,  19  Law  J. 
M.C.  1 ;  1.6.  S  Car.  ft  K.  887  ;  1  Ben. 


estate  resulted  for  the  benefit  of  the  heir- 
at-law.    The  Crown  could  not  intervene. 
It  bad  no  estate  and  no  interest,  and  it 
would  never  diminish  or  deprive  the  heir- 
at-law  of  any  rights  devolving  upon  him 
as  snch.  The  trust  of  an  inheritance  would 
not  escheat  to  the  lord  for  want  of  heirs 
of  the  cestui  que  trust,  or  upon  his  attainder 
for  felony,  the  trust  in  each  case  being  ab- 
solutely determined.  The  trust  of  a  copy- 
hold estate  purchased  in  fee  in  trust  for  an 
alien  passes  for  the  benefit  of  the  customary 
heir ;  it  could  not  be  seised  for  the  bene- 
fit of  the  loid.    The  legal  disability  of  an 
alien  could  never  be  considered  as  oper- 
ating the  fbrfeitnre  of  tlie  rights  of  an  heir- 
at-law.    The  Crown  has  no  interest  in 
the  lands  of  an  outlaw  in  a  personal  action : 
still  it  is  entitled  to  the  rents  and  profits 
of  the  real  estate.    But  upon  an  outlawry 
against  a  cestui  gue  trust  or  cestui  que  use, 
the  Crown  is  not  entitled  to  the  profits 
of  the  land:  they  belong  to  the  trustee;  the 
outlawry  does  not  affect  him.    If  an  alien 
took  lands  by  conveyance,  it  could  not 
affect  the  title  of  the  Crown ;  its  claimcould 
only  arise  on  office  found  or  inquisition 
taken  and  duly  returned  into  the  Chancery 
or  Exchequer  finding  title  in  the  Crown : 
without  this  the  Crown  could  make  no 
grant.    But  even  these  would  not  entitle 
the  Crown  to  seize  if  there  was  a  legal  title 
vested  in  a  subject,  and  equity  would  not 
lend  its  aid  to  deprive  a  subject  of  a  legal 
estate  and  defeat  the  claims  of  the  heir-at- 
law.    An  heir  could  sue  either  by  real, 
personal,  or  mixed  actions,  but  an  alien 
could  not.    The  Court  of  Chancery  acts 
in  personam  only  ;  it  could  not  affect  the 
legal  estate  in  the  lands.  An  alien  devisee 
cannot  take  by  act  of  law,  as  by  descent, 
so  as  to  enable  the  Crown  to  Bei8e.on  office 
found.   An  alien  might  renonnee  or  repu- 
diate any  trust  created  by  will  for  his 
benefit.    The  Crown  could  not  then  insist 
npon  the  existence  of  a  trust,  or  claim  any 
benefit;  and  this  Court  wonld  not  insist 
upon  performing  a  trust  for  aliens  which  did 
not  exist.    The  Crown's  legal  remedies  of 
entitling  were  clear;  it  bad  no  means  of 
entitling  itself  to  a  trust  so  as  to  deprive 
the  heir  of  his  descent  and  the  trustees  of 
their  legal  estate.    A  cestui  que  trust  had 
a  mere  right  of  action :  if  die  trustees  died, 
the  Crown  would  take  for  want  of  heirs ; 
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and  if  both  the  tnuteei  and  eetlui  que  tnui 
died  without  heirs,  the  Crown  would  be 
entitled.  A  lord,  howerer,  could  only  take 
by  escheat,  but  it  would  be  subject  to  ex- 
isting trusts,  upon  the  presumption  that  all 
that  the  tenant  did  had  been  done  with 
the  lord's  consent.  As  a  right  of  action 
could  not  be  assigned  at  law,  the  Crown 
could  not  take.  An  alien  wife  was  also 
not  dowable  (2),~and  a  trust  created  for  her 
benefit  was  altogether  void.  The  heir-at- 
law  of  the  testator  was  absolutely  entitled 
to  'the  estates  devised  for  the  benefit  of 
the  aliens. 

The  Attorney  General  v.  Sandtf  Hard. 

488,  496 ;  s.  c.  2  Freeman.  129. 
HoUaneTM  cote.  Styles.  20,  40  ;  8.c.  1 

Roll.  Abr.  194;  Alleyn,  14. 
The  Attorney  General  v.  Ikipletsis,  2 

Ves.  sen.,  286;  s.  e.  1  Bro.  P.C. 

41. 'S. 

Fourdrin  t.  Gowdey,  3  Myl.  &  K.  S83  ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc. 
171. 

Burgess  v.  Wheatey  1  Eden,  177  ;  s.  c. 

1  Sir  W.  Black.  123. 
Doe  d.  Thomas  v.  AeJclam,  2  B.  &  C. 

779 ;  s.  c.  4  Dowl.  &  Ry.  894 ;  3 

Law  J.  Rep.  K.B.  129. 
Mit/oreFs  Pleadinya,  223,  4th  edit. ; 

Dyer,  2,  h. 
Cahin'a  eate^  7  Rep.  1. 
Burk  T.  Broteut  2  Atk.  897. 
Ex  parte  Bottstmaker,  13  Ves.  71. 
Doe  d.  Hayne  v.  Redfertt,  12  East,  96. 
Gilbert  on  Uses,  18,  n.  10,  Sug.  edit. 
Hughes  v.  Wells,  9  Hare,  749. 
Henchman  t.  the  Attorney  Gefteral,  3 

Myl.  &  K.  485;  b.c.  2  Sim.  &  S. 

498. 

Bumey  t.  Maedonald,  15  Sim.  6,  14. 
Doane  v.  Morris^  3  Hare,  394 ;  s.  c. 

IS   Law  J,  Rep.  (h.s.)  Chanc. 

337. 

Rittaen  y.  Stordy,  3  Sm.  &  O.  231. 
D»  HourmeUn  t.  Sheldon^  1  Beav.  79 ; 

s.  e.  4  Biyl.  &  Cr.  525  ;  8  Law  J. 

Rep.  (H.g.)  Chanc.  138  (3). 
Dimes  T.  the  Grand  Junction  Canal 

Company,  9  Q..B.  Rep.  467 ;  s.  c. 

13  Law  J.  Rep.(N.8.)aB.  314;  16 

Ibid.  107. 

(2)  See  8  Hen.  5.  Rot  Pari.  toI  4, 128. 130. 

(3)  See  Master  c-        CroiBmar,  II  Bmt.  184  | 
s.e.  17  Law  J.  ^p.  <h.s.)  Chanc.  46$. 


Mr,  Follettt  for  the  trasteet  of  the  tei- 
tator**  will. — ^The  Crown  cannot  call  on 

trustees  to  execute  this  trnst;  they  were 
always  governed  by  the  intent,  and  no 
legal  intent  could  he  presumed  in 
favour  of  the  Crown.  Were  there  any 
political  reasons  why  the  Crown  should 
take  lands  which  were  given  to  sab- 
jects  upon  trust  for  foreigners?  If  an 
alien  was  in  possession,  the  Crown  might 
upon  office  found  takethelands;  butifbe 
was  not  in  possession  the  Court  would 
execute  trusts  at  the  instance  of  the  bras- 
tees  for  those  who  could  legally  take.  If 
money  directed  to  be  laid  onf  in  land  was 
not  definitely  marked  with  the  character 
of  real  estate — ^if  it  ranained  in  doubt 
whether  it  waa  to  be  considered  as  land  or 
money,  the  Crown  on  failuro  of  heirs 
could  have  no  equity  against  the  next-of- 
kin,  or  require  that  it  should  be  laid  oat 
in  land  that  it  might  claim  by  escheat. 
The  Crown,  in  such  cases,  came  in  under 
no  one  of  the  numerous  heads  of  equity. 

CoUinyaood  v.  Pace,  O.  Bridg.  410 ; 
s.c.  1  Vent.  413. 

Bumey  v.  Maedonald,  15  Sim.  6. 

Taylor  v.  Hayyarth,  14  Ibid.  8. 

Walker  v.  Denne,  2  Ves.  jun.  170. 

Mr.  fficient,  for  the  Crown. — The  7 
Ann.  e.  5,  the  4  Geo.  2.  e.  21.  and  the 
13  Geo.  3.  c.  21,  preserved  the  rights  of 
children  and  grandchildren  of  the  testator's 
brother  John  Barrow ;  but  trusts  created 
for  the.  benefit  of  Mary  and  Elisabeth 
Barrow  were  void  as  they  were  aliens,  and 
though  married  to  natnral-born  subjects 
no  rights  were  preserved  to  them  by 
the  7  &  8  Vict.  c.  66.  It  was  clearly  laid 
down  by  Lord  Hale  that  a  trust  would 
enure  for  the  benefit  of  the  Crown ;  and 
other  Judges  had  been  of  the  same  o^nion. 
The  lands  held  by  or  for  the  use  of  an 
alien  were  forfeited,  and  were  taken  by 
the  Crown  by  virtoe  of  its  pren^ative;  but 
escheats  were  in  conseqnence  of  a  ftllon 
of  parties  to  inherit :  they  were  essentially 
different,  though  it  waa  not  until  office 
found  on  inquisition  that  the  Crown  seized. 
It  was,  however,  a  common  practice  to 
find  for  the  Crown  upon  an  equitable  title. 
The  47  Geo.  3.  sess.  2.  c.  24.  waa  especially 
addressed  against  secret  trusts,  and  when 
established  it  empowered  the  Crown  by 


Digitized  by 


ToL.XZTn.]        MICHAELMAS  1857  to  MICHAELMAS  1858.  18S 


vamnt  to  direet  Uie  exeention  of  tny  tnitU 
u  in  the  act  mentioned.  There  appeared, 
therefore,  to  be  little  doubt  but  that  if  a 
trust  of  real  estate  waa  created  for  the 
benefit  of  an  alien,  it  could  only  be 
executed  through  the  intervention  of  the 
Cmwa—Sanderg  on  Uses  and  Trusts,  309, 
ef  teq,  5th  edit. 

Mr.  jimphleUf  for  John  Barrow,  of 
Skaneatdei,  the  hutband  of  Eliaabeth 
Barrow. 

Mr.  Tunur,  in  reply. 

May  30. — The  Mabtbk  or  the  Rolls. 
—John  Baxrow  was  a  natural-bom  British 
tubject;  he  did  not  settle  in  the  United 
States  of  America  nntil  after  the  in- 
dependence of  that  country  was  recog- 
aized.    His  sons  Lawrence  Barrow,  the 
plaintiff,  and  John  Barrow,  the  defen- 
dant, must  be  considered  to  be  natural- 
boni  subjects,  aad  entitled  to  the  benefit 
of  the  devises  made  in  trust  for  them ; 
their  wives,  however,  are  aliens.  The 
{Arties  claiming  the   devises   made  in 
trust  for  aliens  are  nominally  three  :  the 
four  devisees  in  trust,  the  heir-at-law  of  the 
testator,  and  the  Crown.    The  firit  two, 
if  they  shall  be  declared  entitled,  admit 
that  they  intend  to  give  the  benefit  of  the 
devise  to  the  persona  pointed  out  b^  the  tea- 
tator'swill.  The  only  serious  queation  there- 
fore is,  whether  Uie  Crown  can  take  the 
benefit  of  a  devise  made  in  trust  for  aliens. 
If  it  cannot,  there  can  be  no  question 
between  the  trustees  and  the  heir-at-law. 
The  devise  being  made  specifically  upon 
tnut,  it  was  not  intended  that  the  trustees 
should  take  beneficially.    If  this  trust  is 
void,  then  there  is  a  resulting  trust  for  the 
beir-at-law  of  the  devisor.     This  is  an 
ordinary  eaae.    It  is  simitar  to  a  devise  of 
land  to  trustees  in  trust  for  charitable  uses : 
when  the  trust  is  void,  the  heir  of  the 
devisor  ia  entitled  to  the  beneficial  interest 
absolutely,  and  he  beeomei  the  oestei 
fnu(  instead  of  the  eesfw  f»e  Inut  who 
camwt  take,  and  he  can  require  the  trust 
to  he  executed  for  his  benefit.    The  tnis- 
tMs  can  take  only  in  the  event  of  there 
being  no  heir  of  the  devisor :  that  is,  there 
being  no  cestui  que  trust,  as  in  Burgess  t. 
Whettte,  which  decided  that  there  waa  no 
CKbett  to  the  Crown  of  real  eaUte  held  in 
tnut  bj  the  trnatees.    Is,  then,  a  trust  of 


Teal  estate  for  the  benefit  of  aliens  Toid  ? 
If  it  is,  the  Crown  clearly  can  take  no  in- 
terest. If  it  is  not  void,  can  the  Crown 
enforce  the  execation  of  the  trust  so  as  to 
obtain  the  benefit  of  this  devise  ?  I  can 
discover  no  principle  upon  which  this  can 
be  held  to  be  a  void  trust.  If  void,  it  must 
be  so  either  by  the  enactment  of  some 
positive  statute,  or  by  operation  of  law. 
No  enactment  has  been  pointed  out,  and  I 
am  not  aware  of  any  atatute  which  affects 
the  -question.  If  it  ia  not  void  by  statute, 
is  it  then  void  by  the  common  law  ?  .This 
also  must  be  answered  in  the  negative.  A 
devise  of  the  legal  estete  in  fee-simple  to 
an  alien  is  good.  He  takes  the  land, 
though  he  CMinot  hold  it.  The  devise  is 
not  void,  but  takes  effect  in  him,  although 
not  for  his  benefit.  This  is  laid  down  by 
Lord  Hardwicke  in  Burk  v.  Brown.  It  is 
said,  however,  that  the  trust  cannot  take 
effect,  and  that  it  enures  for  the  benefit  of 
the  heir.  But  this  is  only  an  instance  of 
a  doubt  created  by  the  use  of  vague  lan- 
guage. The  expression  "  cannot  take 
effect"  is  ambiguous.  A  trust  may  fail  of 
taking  effect  by  reason  of  ite  being  ipso 
faeto  void,  or,  without  ito  being  void,  by 
reason  of  die  oetfiiM  que  trust  being  unable 
to  enforce  &e  execution  of  it  So 
as  relates  to  tiie  former  branch  of  the 
alternative,  I  have  disposed  of  it  in  what 
I  have  already  aaid.  So  far  as  relates 
to  the  latter  branch  of  the  alternative, 
it  is  involved  in  the  second  proposition, 
namely,  whether  this  is  a  trust  which 
can  be  enforced  by  or  for  the  benefit  of 
the  Crown.  In  considering  this  question, 
I  shall  assume  that  a  trust  in  favour  of 
an  alien  is  not  in  itself,  or  ipso  facto,  void. 
When  a  trust  exists,  the  trust  must  be 
executed  on  behalf  of  the  cestui  que  trust, 
or  on  behalf  of  all  those  who  claim  by  or 
under  him.  This  proposition  requires  no 
authority  for  ito  support,  but  I  have  atated 
it  in  the  words  employed  by  Sir  Thomas 
Clarke  in  his  Judgment  in  Burgess  v. 
JVheate,  and  I  find  no  exception  stated. 
The  proposition  is  general  and  universal. 
The  alien  is  the  cestui  que  trust,  and  it 
would  follow  as  a  necessary  conclusion 
that  the  trust  must  be  executed  on  his 
behalf.  It  is  argued  that  the  case  of  an 
alien  constitutes  an  exception,  and  that 
the  alien  cannot  enforce  the  execution  of  a 
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trust,  because  he  cannot  derive  any  benefit 
from  it ;  for  whicb  propoBition  Burney  t. 
Maedonald  is  cited  ;  but  I  am  unable  to 
understand  the  value  of  that  argument, 
either  in  a  technical  or  practical  sense. 
As  a  technical  rule  of  law,  it  is  true  that 
the  alien  derives  no  benefit  from  the  esce- 
ention  of  the  trnst;  but  this  Court  en- 
forces the  execution  of  all  legal  trusts, 
using  the  word  "legal"  in  the  popular 
sense  of  the  term,  without  regard  to  the 
value  which  thecexfut  que  trust  mz.y  derive 
from  it.    I  aay  "  legal  trust,"  because  if 
not  legal  it  ia  ipto  facto  void,  which  this 
trust  is  not.    But  practicaUy,  though  not 
technically,  the  alien  may  derive  great 
benefit  from  the  enforcement  of  the  execu- 
tion of  the  trust,  for  if  executed,  and  the 
land  be  seized  by  the  Crown,  the  Crown 
may,  and  probably  would,  allow  the  land 
to  be  sold,  and  the  proceeds  of  it,  or  what 
remained  after  payment  of  expenses,  to  be 
paid  to  the  alien  for  his  benefit ;  whereas, 
if  not  executed  at  all,  the  heir-at-law  or 
the  trustees  would  take  beneficially,  and 
the  alien  would  be  deprived  of  all  benefit 
of  the  devise.    It  is  impossible  to  take 
into  consideration  the  fact,  that  the  trus- 
tees and  the  heir-at-law  intend  to  give  the 
alien  the  benefit  of  this  estate.    The  case 
must  be  decided  on  the  same  principles 
as  if  they  were  claiming  to  hold  for  their 
own  benefit.    The  law  does  not  depend 
on  the  liberality  or  sense  of  justice  of  the 
trustees  or  of  the  heir.    If,  then,  the  case 
arises  of  a  legal  trust,  where  Uie  alien, 
who  is  a  eettiti  que  (rv^,  desires  and  insists 
that  the  trust  shall  be  executed  in  his  be« 
hal^  and  who  believes  that  by  so  doing 
he  shall  gun  advantages  which  he  cannot 
otherwise  obtain,  it  seems  to  be  difficult, 
on  principle  apart  from  authority — if  I 
may  use  and  comment  upon  the  expres- 
sion in  Burnetf  v.  Maedonald — to  say  that 
there  would  not  be  a  violation  of  justice 
in  refusing  to  execute  in  bis  behalf  the 
trust  of  the  property  which  he  could  not 
hold,  but  from  taking  which  he  alleges 
and  believes  that  he  would  derive  a  bene- 
fit ;  and  instead  of  so  doing,  in  giving  the 
land  to  persons  whom  the  devisor  never 
intended  to  have  it,  and  from  whom  the 
alien  would  derive  no  advantage  whatso- 
ever.   Even  if  the  alien  derived  no  advan- 
tage in  &  pecuniary  point  of  view,  he  might 


prefer  the  Crown  to  the  beir-at-law.  Nor 
do  I  understand,  on  principle,  why  this 
Court  should  favour  one  more  than  the 
other.    But  against  this  view,  and  in  sup- 
port  of  the  argument  urged,  a  passage  is 
cited  from  Gititert  tm  U»e»,  to  Uiia  effect, 
namely,  that  though  a  use  may  be  nuaed 
to  an  alien,  he  cannot  compel  the  feoffees 
to  execute  the  use ;  and  the  King  cannot 
seize  the  land  to  an  alien,  unless  it  be  ex»> 
cuted  in  him  by  a  decree  in  Chancery,  for 
there  is  no  right  in  the  cestui  que  use  to 
seize  the  land  without  a  decree,  and  the 
Xing  has  only  the  rights  of  the  eeatui 
que  use.    The  cases,  however,  which  are 
cited  by  Gilbert,  C.B.,  do  not  establish 
any  such  proposition  as  that  laid  down  ia 
the  text,  if  intended  in  the  sense  in  which 
it  was  applied  in  the  arguments  in  this 
case:  they  are  Holland's  case  and  The 
AUomey  General  t.  Sir  George  Sande* 
The  proposition,  therefore,  rests  very  mneh, 
80  applied,  on  Chief  Baron  Gilbert's  sole 
authority.    I  do  not  place  much  reliance 
on  that,  for  it  is  known  that  the  book 
was  a  posthumous  work,  and  not  pre- 
sented in  the  form  in  which  he  intended 
it  to  be  made  public,  and  it  is  possible 
be  might  have  made  considerable  alter- 
ations if  published  in  his  lifetime  ;  and 
it  bears  marks,  particularly  in  the  lat- 
ter part  of  it,  of  being  incomplete.  ■  But 
while  it  is  not  supported  by  the  cases 
cited,  it  is  in  fact  contradicted  by  Godfrey 
and  Dixon's  case  (4),  where  the  plaintiff, 
a  natural-bom  subject,  brou^t  an  action 
of  debt  against  the  tenant  of  land  to  re- 
cover anrears  of  rent  nnder  a  lease  firom  hit 
dder  brother,  who  was  bom  an  alien,  and 
who  claimed  to  have  inherited  the  land 
from  his  father,  originally  an  alien,  but 
who  had,  after  acquiring  the  land,  obtained 
letters  of  denization,  the  counsel  used  this 
very  argument,  which  was  denied  by  the 
Court.  The  words  of  the  report  are  these  : 
— "And  he"  (that  is,  George  Crook,  the 
counsel  for  the  plaintiff")  "  said,  that  if  a 
man  doth  covenant  to  stand  seised  to  the 
use  of  his  brother,  being  an  alien,  that  the 
same  is  not  good,  and  the  use  will  not  rise. 
But  that  was  denied  by  the  Court,"    It  is 
only  an  obiter  dietum  in  the  middle  of  the 

(4)  Oodb.  275*   See  Biunoncel  v,  DumoDcd,  IS 
Ir.  £q.  Rep.  9t. 
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irgDineDt  of  conniel ;  bn^  u  iar  at  it  goei( 
it  18  an  authority.    The  expression  in  the 
text  of  Gilbert  also  appears,  if  used  with- 
ont  lome  understood  qualifi cation,  to  ex- 
tend too  far.    It  cannot  mean  "  that  an 
alien  shall  not  plead  or  be  impleaded 
touching  lands  in  any  court  of  this  king- 
dom."   It  cannot  mean,  that  if  an  alien  in 
this  country  enters  upon  and  takes  pos- 
Kuion  of  lands  not  belonging  to  bim  be 
cannot  be  impleaded  for  the  recovery  there- 
of at  the  suit  of  the  rightful  owner;  and 
jet  that  would  be  the  effect  of  giving  the 
words  in  the  text  their  full  effect.    If  so, 
he  would  hold  them  againat  all  the  world, 
becaUH  the  Crown  oould  not  take  them, 
as  they  did  not  belong  to  the  alien.  Sir 
£.  Sugden,  in  his  note  on  this  passage, 
states  that  Holland'^  ease  and  The  Attor- 
neji  General  v.  Sir  George  Sands  shew  that 
s  trust  for  an  alien  will  be  executed  for 
the  benefit  of  the  King.    I  am,  therefore, 
not  prepared  to  go  the  length  of  saying, 
that  the  alien  cannot  enforce  the  exe- 
cution of  this  trust ;  nor  do  I  find  any 
direct  authority,  although  there  are  dteto 
to  that  effect  in  Bumey  t.  Maedonald 
snd  RittsoH  v.  Stordy,  but  these  are  con* 
trarj  to  the  dieta  in  the  earlier  cases. 
If  the  alien  can  enforce  the  execution  of 
sodi  a  trust,  there  ia  an  end  of  the  ques- 
tion ;  but  assuming  that  he  cannot,  does 
it  necessarily  follow  that  the  Crown  can- 
not T    It  is  important  to  guard  against 
any  misapprehension  or  ambiguity  arising 
from  the  use  of  the  word  "forfeiture,"  or 
"  escheat,"  or  the  like.   This  is  clearly  no 
esse  of  escheat.    It  is  also  equally  clearly 
00  case  of  forfeiture— no  case  of  penalty. 
That  was  laid  down  in  The  Attorney  Genet 
rid  T.  DupUasis,  by  the  House  of  Lords, 
after  obtdning  the  unanimous  opinion  of 
the  Judges.    It  is,  in  fact,  nothing  else 
than  a  trust;  and  it  is  a  valid  trust  on 
behalf  of  an  alien.    Can,  then,  the  Crown 
elsim  the  benefit  of  that  trust,  and  enforce 
the  execution  of  it,  although  the  alien 
eetlui  que  tnut  cannot  f    The  proposition, 
as  stated  in  the  words  of  Sir  T.  Clarke, 
is,  that  a  trust  must  be  executed  on  behalf 
of  the  cetiui  que  trustf  and  alt  those  claim- 
ing by  or  under  him.   Does  not  the  Crown 
claim  by  the  cestui  que  trust?    If  so,  why 
is  not  the  trust  to  be  executed  on  behalf 
of  the  CrowD  2    The  answer  given  is  this : 


—It  is  said  that  the  Crown  comes  under  no 

head  of  equity,  snd  that  it  cannot  enforce 
any  equitable  right  whatever.  This  would 
appear  to  be  a  strange  proposition,  if  it  be 
law  laid  down  in  the  fullest  extent,  con- 
sidering what  equity  professes  to  be,  and 
what  it  really  is.  If  the  Crown  be  neither 
entitled  to  obtain  equity,  nor  required  to 
perform  it  (for  the  rights  and  obligations 
in  such  a  case  would  be  reciprocal),  it 
would  seem  to  be  opposed  to  those  prin- 
ciples which  obtain  in  every  other  part  of 
the  law  and  jurisprudence  of  this  country. 

The  expression,  however,  is  probably 
used  in  argument  as  applicable  only  to 
uses  and  trusts,  and  must  be  so  treated  in 
considering  this  point.  Taylur  v.  Hay^ 
garth  is  cited  to  support  this  proposition ; 
but  it  fails  to  establish  any  such  doctrine. 
In  that  case  a  testatrix  gave  her  real  and 
personal  property  to  trustees  absolutely, 
in  trust  to  sell,  and  hold  the  proceeds  in 
trust  for  such  person  as  she  should  by 
codicil  direct,  and  she  died  without  making 
any  codicil,  and  without  leaving  an  heir  or 
next-of-kin.  Walkers.  Deme^  which  waa 
referred  to,  strictly  applies  to  the  real 
estate  ;  and  therefore  it  was  held  that  the 
Crown  could  not  enforce  the  sale.  That 
being  so,  Bur$e*»  v.  Wbeaie  clearly  ap- 
plied—- that  as  there  were  then  tmstees  in 
possession  of  the  land,  and  there  were  not 
in  existence  any  eesftiw  que  trusty  they  were 
entitled  to  hold  ;  in  fact,  in  that  case  there 
waa  no  trust  to  perform.  If  the  testatrix 
had  left  an  heir,  there  would  have  been  a 
resulting  trust  for  that  heir;  and  neither 
Lord  Loughborough,  in  Walker  v.  Denne, 
nor  the  Vice  Chancellor,  meant  to  lay 
down,  that  because  the  Crown  could  not 
enforce  the  execution  of  a  trust  to  sell 
in  iavour  of  a  non-existing  person,  there- 
fore the  Crown  could  have  no  benefit  of 
a  trust  for  an  existing  person,  the  bene- 
ficial interest  in  which  had,  through  that 
person,  become  vested  in  the  Crown.  The 
words  of  MiddletiMr.  Spictr  (5),  relied  on 
by  the  Vice  Chancellor  of  England,  shew 
that  the  personal  estate  was  held  in  trust 
for  the  Crown  {  and  I  am  not  aware  of  any 
principle  which  should  establish,  that  a 
trust  for  the  Crown  of  personal  estate  can 
be  enforced,  but  that  a  trnst  of  real  estate 

(«)  1  Bro.  C.C.  201. 
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for  the  Crown  cannot  be  enforced.  I  can 
undentand  that  there  shall  be  no  forfeitnre 

of  a  trust,  and  there  shall  be  no  escheat  of 
trust  estate ;  but  this  is  quite  distinct  from 
saying  that  the  Crown  shall  not  he  entitled 
to  the  benefit  of  any  trust  whatever.  The 
case  is,  in  this  respect,  quite  distinct  from 
Burgeu  t.  fVbeate,  which  was  a  case  where 
no  eeitui  que  trust  existed  ;  and  the  differ- 
ence may  be  itlaatrated  by  considering  the 
case  of  a  legal  rent-charge  issuing  out  of 
lands.  This  rent-charge,  if  granted  to  an 
alien  in  fee,  would,  I  apprehend,  after 
ofBce  found,  vest  in  the  Crown  by  prero- 
gative, but  not  by  forfeitnre  or  by  escheat. 
But  if  this  rent-cha^  were  granted  to  a 
natural-bom  subject,  and  he  died  without 
an  heir,  the  Crown  would  take  nothing, 
hut  the  rent-chai^e  would  cease,  and  fall 
into  the  estate  for  the  benefit  ofthe  owner 
—the  rent-charge  would  be  simply  extin- 
guished. The  authorities  for  these  propo- 
sitions are  familiar.  In  the  case  before 
me,  the  Crown  by  its -prerogative  stands  in 
the  place  of  the  alien  devisee  in  trust. 
How  can  it  be  said  that  its  rights  are  less 
than  those  of  a  person  who,  by  purchase 
from  the  devisee  of  his  interest,  stands  in 
the  place  of  an  ordinary  natural-bom  sub- 
ject, who  is  an  eqnitable  devisee  under  a 
devise  in  trust  for  his  benefit,  unless  it  be 
that  the  Crown  is  unable  to  enforce  a  trast 
at  all  ?  It  is  difficult  to  understand  how 
this  can  be  law ;  and  it  is  equally  difficult 
to  understand  how  this  latter  proposition 
can  be  supported  on  principle ;  and  unless 
the  proposition  can  be  carried  to  this  ex- 
tent, namely,  that  the  Crown  can  enforce 
no  trust  at  all,  it  appears  that  the  argu- 
ment must  fail  altogether.  If  carried  to 
that  extent,  it  must  follow,  for  instance, 
that  a  direct  devise  to  the  king  of  land  by 
an  equitable  owner  in  fee  would  not  take 
effect,  but  the  trustee  would  keep  the 
estate  for  his  own  benefit,  or  it  would  go 
to  the  heir-at-law,  against  the  expressed 
intention  of  the  testator  and  real  owner. 
If  this  be  so,  the  Courts  of  equity  must 
have  acted  through  ignorance  or  inadver- 
tence when  they  have  constantly  permitted 
the  Crown  to  enforce  trusts  ever  since  they 
have  existed,  without  any  question  having 
been  raised  on  the  subject,  as  in  the  cases 
of  forfeiture.  Although  this  be  not  a  case 
of  forfeiture,  it  is  useful  to  consider  what 


occurs  in  cases  where  the  interest  of  a 
eettos  que  tnut  becomes  forfeited  to  the 

Crown,  because,  if  the  benefit  of  the  trust 
is  in  the  Crown,  the  right  of  enforcing  it 
must  be  the  same,  whether  it  comes  to  the 
Crown  by  forfeiture  or  by  prerogative. 
In  cases  of  attainder  and  outlawry  the 
Crown  takes  the  equitable  interest  of  the 
person  attainted,  and  of  the  outlaw,  and 
obtains  possession  of  them  through  the  io- 
Btrnmentality  of  this  Court ;  and  yet  the 
same  argument  would  apply.  It  might  be 
said,  that  neither  the  person  attainted  nor 
the  outlaw  can  enforce  the  execution  of 
the  trust,  because  be  cuinot  obtain  ths 
benefit  of  it,  and  the  Crown  can  only 
enforce  it  through  him :  it  is  also  the  same 
with  respect  to  the  47  Geo.  3.  sess.  2. 
c.  24.    Therefore,  assuming  the  law  to 
be,  that  estates  held  in  trust  for  aliens 
passed   to    the   Crown,   and    that  the 
Crown  would  have  the  power  of  taking 
them,  all  this  must  be  wrong  if  the  conten- 
tion now  urged  be  correct.    On  principle, 
therefore,  it  would  appear  to  he  clear  that 
the  Crown  might  enforce  a  trust  the  bene- 
ficial interest  of  which  belonged  to  the 
Crown,  although  the  eeetui  que  trust,  in 
whose  favour  the  trast  was  raised,  could 
derive  no  benefit  ft-onn  it.    Next,  it  is 
proper  to  consider  bow  this  stands  on  au- 
thority.   In  The  Attorney  General  v.  Sir 
George  Sands,  Lord  Hale  expressly  says, 
that  a  trust  for  an  alien  is  forfeitable,  and 
will  belong  to  the  Crown.    The  reporter 
uses  the  word  "  forfeitable,"  which  is  in- 
accurate, but  it  is  an  inaccuracy  of  the 
reporter,  as  will  appear  from  Chief  Baron 
Parker's  note  of  that  judgment.    Bat  it 
is  expressed  that  the  trust  belongs  to  the 
Crown,  and  yet  this  ia  the  very  case  most 
relied  upon  in  Burgess  v.  Wheate  by  Sir 
T.  Clarke,  M.R.,  and  the  Lord  Keeper. 
In  Chief  Baron  Parker's  Reports  he  gives 
a  full  note  of  his  judgment  in  the  case  of 
The  Attorney  Generaly.  DupletstMt  decided 
in  the  Exchequer,  and  afterwards  affirmed 
in  the  House  of  Lords.    HoUan^t  ea$e 
is  reported  in  six  consecutive  places  in 
Styles's  Reports,  once  in  AUeyn,  and  in  a 
short  statement  in  RoUe's  Abridgment,  It 
does  not,  in  the  report,  expressly  state  this 
conclusion,  which  Hale  refers  to,  as  being 
there  decided :  and  in  fact  the  point  did 
not  necessarily  come  before  the  Court  for 
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dedsion.  The  decision,  in  truth,  was  this 
— it  was  against  the  Crown  ;  and  althooj^h 
it  does  not  decide  the  question  before  me, 
the  Judges  assumed,  as  the  groundwork 
of  their  decision,  that  the  trust  could  be 
enforced  in  favour  of  the  Crown.  The 
cue  was  this — an  alien  had  bought  land, 
and  had  it  conveyed  to  a  natural-bom 
mbjeet  in  tnut  for  him :  the  Crown  seized 
the  land,  and  the  Court  granted  an 
OHweu  flMiiw,  and  held  that  the  Crown 
could  not  dispoBsei*  tibe  tnutee,  but  that 
it  must  fiiat  get  the  trust  executed  in 
equity,  and  then  take  the  land.  There- 
fore it  is  obvious  they  did  not  decide 
the  point,  hut  that  they  assumed  it. 
This  observation  then  occurs.  If  the 
Crown  cannot  enforce  the  execution  of 
that  trust  in  equity,  one  of  two  conse- 
quences necessarily  follows,  both  of  which 
appear  to  lead  to  monstrous  results. 
Either  there  is  a  ready  device  by  which 
aliens  may  become  the  beneficial  owners 
<tf  lands  to  any  extent  in  this  country, 
which  is  directly  contrary  to  the  whole 
policy  and  principle  of  the  law :  or  if  not, 
diot  a  man  whose  name  ia  used  as  a  mere 
traitee  for  another,  and  who  has  not  paid 
t  penny  of  the  purchase-money,  shall  be 
allowed,  in  violation  of  all  equity  and  good 
conscience,  to  hold  the  land  to  the  exclu- 
lion  of  the  person  who  trusted  him,  and 
who  paid  the  money,  he  having  received 
the  deed  under  a.  solemn  assurance  that  he 
would  act  as  a  trustee  under  a  deed  exe- 
cuted. It  can  scarcely  be  that  either  of 
ttiese  two  propositions  can  be  now  held  to 
be  the  law  of  this  country ;  yet  one  or 
other  would  follow  if  the  trust  cannot  be 
executed  in  bvonr  of  the  Crown.  The 
qustion  did  not  arise  in  Burgeu  v.  Wheate, 
hat  it  senns  to  have  been  assumed  in  that 
ease,  by  even  Sir  T.  Clarke,  M.R,  and 
the  Lord  Keeper,  that  the  Crown  would 
be  entitled  to  the  benefit  of  the  trust  for 
>B  alien.  Sir  T.  Clarke,  in  his  judg- 
ment, proceeds  upon  the  assumption  that 
a  trust  executed  in  favour  of  a  living 
existing  person,  of  which  the  Crown  could 
take  the  benefit,  would  be  enforced  for 
the  benefit  of  the  Crown ;  but  where  there 
>>  no  person  living,  then  there  la  no  trust, 
ud  therefore  the  Court  cannot  enforce 
the  execution  of  it.  Besides  this,  he  ex- 
fMsly  states  that  he  decided  the  case  on 
Sww  Snns,  XXVII^-Chakl 


the  ground  that  there  was  no  trust  exist- 
ing. The  same  view  is  taken  by  the  Lord 
Keeper,  who  says  (p.  250)—"  My  objec- 
tion to  the  information  is,  that  it  ia  for  the 
execution  of  a  trust  that  does  not  exist." 
In  fact,  the  whole  of  that  case  proceeds  on 
the  ground  that  the  Crown  could  only 
claim  the  equity  vested  in  the  person  to 
whom  the  beneficial  interest  in  the  estate 
was  given,  and  that  this  equity  had  ceased 
in  consequence  of  the  deadi  of  that  person 
without  an  heir ;  which  is  quite  distinct 
from  this  case,  where  the  Crown  claims  an 
equity  through  the  living  person,  to  whom 
the  bene 6cial  interest  in  the  estate  is  given. 
It  is  not,  therefore,  necessary  to  dispute 
the  authority  of  Burgess  v.  fVheate  in  this 
case,  which  is  quite  distinct  from  it,  and 
in  fact  proceeds  on  the  same  principle ;  but 
it  may  perhaps  be  said  that  the  question 
there  decided  may  possibly  be  considered 
as  not  finally  concluded,  if  it  should  ever 
come  again  to  be  considered.  In  his  judg- 
ment. Sir  T.  Clarke,  M.R.  says  (6),  that  if 
the  trustee  came  into  equity,  he  (that  is, 
the  Master  of  the  Roils)  might  be  of  opin- 
ion that  he  had  no  right ;  and  if  this  wera 
ao,  as  there  then  wonldin  thatcasebe  no  one 
haying  any  right  to  the  land,  it  would  be 
difBcult  to  hold  that  the  Crown  would 
not  be  entitled  to  take  it  as  a  vacant  pos- 
session. The  argument  principally  relied 
upon  in  that  case,  that  the  land  must 
escheat  either  on  the  failure  of  the  heirs  of 
the  trustee  or  of  the  cestui  que  trust,  for 
that  otherwise  Courts  of  equity  would  de- 
prive a  lord  of  his  escheat,  ia  not  answered 
by  either  the  Master  of  the  Rolls  or  the 
Lord  Keeper.  In  Middletm  v.  Spieer, 
Lord  Thurlow  sud  he  did  not  see  how  the 
ease  before  him  was  to  be  distinguished 
from  Bwyeu  v.  fVheate^  and  yet  he  decided 
in  favour  of  the  Crown ;  and  he  was  follow- 
ed by  SirL.  Sbadwell,  V.C.,  in  the  case 
I  have  already  referred  to.  In  Barclay  v. 
Russell  (7)  the  same  principle  was  adopted, 
and  stock  standing  in  the  name  of  trustees, 
where  the  cestui  que  trust  had  ceased  to 
exist  was  held  to  belong  to  the  Crown, 
and  not  to  the  trustees.  In  Thruxton  v. 
the  Attorney  General  (B)  a  man  sdsed  in 

(6)  1  Eden,  212. 

(7)  8  Ves.424. 

(8)  1  Tern.  340. 
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fee  limited  a  term  of  yean  in  tnitteei, 
in  trust  for  such  uses  as  he  should  by 
deed  or  vill  appoint ;  he  died  without 
making  any  appointment,  and  without 
heirs :  it  was  held  that  the  Crown  took  the 
terni  as  well  as  the  reversion  in  fee.  In 
Dotone  v.  Morris  (9)  it  was  held,  that 
where  the  tenant  of  a  copyhold  in  fee  died 
without  heirs,  and  wfaere  there  was  a  terra 
existing  in  an  unsatisfied  mortgagee,  the 
lord  to  whom  the  reversion  in  fee  escheated 
waa  entitled  to  redeem  the  mortgage  and 
obtain  an  assignment  of  the  terra.  I  refer 
to  these  cases  not  for  the  purpose  of  dis- 
puting the  authority  of  Burgess  v.  Wheate, 
which,  as  I  have  already  atated,  is  wholly 
^Rtinct  from  this  case,  but  for  the  purpose 
of  shewing  within  what  limits  that  ease 
must  he  confined,  and  for  the  purpose  of 
pointing  out  instances  where  Uie  Crown 
has  obtained  the  benefit  of  a  trust  which 
could  not  have  been  enforced  by  any  cestui 
que  trust.  It  is  true  that  these  were  trusts 
of  personalty ;  but  I  am  unable  to  compre- 
hend, on  the  question  of  the  right  of  the 
Crown  to  enforce  the  execution  of  a  trust, 
what  disdnction  there  can  be  between  a 
trust  of  land,  as  in  the  present  case,  and 
the  trusts  of  a  chattel  real,  as  in  the  case 
of  Thruxton  v.  the  Attorney  General ;  and 
^e  trust  of  stock,  as  in  Barclay  v.  Ruasellt 
and  the  trust  of  money  and  persona!  chat- 
tels, as  in  Middleton  v.  Spieer.  Against 
this  great  array  of  authority,  nothing  has 
been  suggested,  nor  have  I  discovered  any- 
thing, with  the  exception  of  the  dictum  of 
Sir  L.  Shadwell,  V.C.,  in  Burney  v.  Mac- 
donald,  and  the  case  of  Rittsm  v.  Stordy, 
before  Sir  J.  Stuart,  V.C.  The  dictum 
in  Bumey  v.  Macdonald'vaM  not  necessary 
for  the  decision  of  that  case.  With  respect 
to  Rititon  V.  Stordy,  it  certainly  decides 
this  point;  but  notwithstanding  the  respect 
I  feel  for  the  learning  of  the  Vice  Chancel- 
lor, I  am  not  satisfied  with  the  reasoning 
on  which  he  founds  this  part  of  his  judg- 
ment ;  and  when  I  consider  that  the  de- 
cision waa  clearly  right  on  other  grounds, 
and  did  not  require  the  decision  of  this 
point,  which  has  lec^ved  no  affirmance 
on  appeal  before  the  Lord  Justices,  I  have 
thought  myself  bound   to  consider  the 

(9)  8  Ran,  S94 ;  b.  c  13  Law  J.  Rep.  (hj.) 
Chane.  887. 


case  apart  from  that  decision,  and  to 
form  my  own  view  of  the  question  on 
principle  and  previous  authorities.  There 
are  still  two  other  caaes  —  Fourdrin  v. 
Oowdey,  and  Du  Hourmelin  v.  Sheldon, 
in  which  Fourdrin  v.  Oowdeyis  overroled. 
The  point  before  me  did  not  arise  in  those 
cases,  but  they  are  material  to  the  present 
purpose  for  this,  that  they  both  seem  to 
assume  that  the  execution  of  a  trust  in 
favour  of  the  Crown  might  he  enforced. 
The  latter  case  also  is  of  importance  in 
another  point  of  view,  bearing  relation  to 
an  earlier  part  of  my  judgment,  for  it  lays 
down  not  merely  Uiat  aliens  are  entitled 
to  the  produce  of  the  tale  of  the  real  estate 
devised  to  be  sold,  with  a  direction  that 
the  produce  shall  be  applied  for  thdr 
benefit,  bu^  as  a  necessary  consequence, 
it  decided  that  aliens  could  in  equity  com- 
pel the  execution  of  that  trust,  and  the 
sale  of  the  land  for  their  benefit;  where- 
as,  if  the  passage   in  Gilbert  is  con- 
strued as  was  suggested  in  ai^ument, 
and  the  passage  referred  to  in  Burney  v. 
Macdonald  is  correct,  aliens  could  not 
compel  the  trustees  to  execute  the  trust 
for  sale,  which  would  be  a  trust  relating  to 
real  estate,  for  their  benefit.    I  employ 
the  word    trust "  instead  of  "  use,"  be- 
cause, unless  for  this  purpose  the  words 
have  the  same  effect,  the  pass^e  relied 
upon  from  GiUtert  does  not  touch  tiie 
point  before  me,    I  have  thought  it  desir- 
able to  go  through  this  detail,  that  if  this 
case  should  be  carried  further,  the  Court 
of  Appeal  might  fully  understand  the 
ground  upon  which  I  have  come  to  the 
conclusion,  that,  both  on  principle  and 
authority,  a  devise  of  real  estate  to  trus- 
tees for  an  alien  is  not  a  void  devise,  and 
that  it  is  a  trust  of  which  the  Crown  may 
enforce  the  execution,  and  of  which  it  may 
obtain  the  benefit.    I  have  thought  it  un- 
necessary to  encumber  the  case  with  any 
discussion  as  to  whether  there  should  be 
an  inquisition  and  office  found  of  these 
lands  before  the  Crown  could  enter  upon 
them.    This  is  wholly  beside  the  point. 
In  point  of  fact,  it  would  be  decided  by 
the  passage  in  Chief  Baron  Parker's  judg- 
ment; and  I  have  also  thought  it  better 
not  to  dwell  on  the  argument  relating  to 
the  policy  of  the  law  which  is  the  foun- 
dation of  the  rule  prohiluting  aliena  from 
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holdup  lands  m  this  eoantry,  which  ii 
mach  noticed  and  relied  on  in  certain 
eases.  So  iar,  however,  as  this  has  any 
application,  it  supports  the  principle  of  the 
new  I  have  taken.  The  Crown,  there- 
fore, is  entitled  to  enforce  the  benefit  of 
ttie  tmsts,  BO  far  as  aliens  are  interested  ; 
led  I  must  declare  Mary  and  Elizaheth 
Bamw  to  be  aliens,  and  that  the  Crown 
is  entitled  to  enforce  the  trust,  so  far  as  it 
relates  to  their  interest.  The  costs  of  alt 
partiei  mvst  be  raised  out  of  the  testatorV 
sstate. 

It  was  also  si^^gested  tiiat  the  IS  Oeo. 
9.  sess.  8.  c.  34.  s.  3.  and  the  13  Oeo.  3. 
c.  25.  imposed  a  condition  upon  the  grand- 
children of  the  testator's  brother,  John 
Barrow,  of  coming  to  reside  in  Great  Bri- 
fauD  and  taking  the  sacramental  test,  and 
nbscribiog  the  oath  prescribed  by  the  1 
Geo.  1.  c.  13.  As  that  question  was  not 
fiilly  disenssed,  I  shall  refer  to  tiie  acts 
nd  mention  it  again. 

July  23. — The  Mastbr  of  the  Rolls. 
— I  havtt  teferred  to  the  13  Oeo.  8.  sess, 
I.  e.  S4.  and  also  to  the  record ;  and  it 
eaaets  that  nothing  therein  shall  "  abridge 
or  sItCT  Hiy  law,  statute,  custom,  or  usage 
whatsocTer  now  in  force  concerning  aliens, 
dnties,  customs,  and  impositions."  The 
Kcord  is  without  stops;  but  Mr.  Raitbby's 
edition  of  die  Statutes  puts  an  apostrophe 
om  the  **  s"  in  aliens,  and  omits  the  stop 
between  that  word  and  duties.  The  other 
effitioQs  contain  stops  between  each  of  the 
words ** aliens,"  "duties,"  "  customs"  and 
"impositions.'*  It  seems,  however,  that 
the  objeet  of  the  act  was,  that  taxes  might 
Bot  be  affected  by  it,  and  that  the  ra- 
tional node  of  delving  with  the  act  is  to 
Rsd  it  as  **  doties  of  aliens,  customs  and 
impontions,"  and  to  eonrider  it  as  not  a 
Kpsrtte  and  disjunctive  matter  relating  to 
sliena;  but  as  applying  only  to  such  mat- 
ters u  relate  to  the  raising  of  revenue  and 
the  imposition  of  certain  chaiges.  The 
operation  of  the  sacramental  test,  therefore, 
^1  not  apply  to  the  Interests  of  the 
paadehildren. 
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Compantf— Lands— Imperfect  Contraett 
Right  to  enforce— Consultary  Powert  un- 
limited by  AcU 

An  award  made  hy  Ctrnmistionere  under 
an  act  of  parUament  mipavering  a  eompanv 
to  take  the  lande  of  m  infa-ei  for  a  eano/, 
smee  eonvvrted  nto  a  raiWoad^  woe  h^or- 
mal,  and  it  wa»  repudiated  bg  the  infant  on 
attaining  twentp-one.  No  euhsequent  slept 
were  taken  either  to  fix  the  price  of  the 
land  or  the  amount  of  rent-charge  to  be 
paid;  but  a  rent  was  paid,  which  was, 
however,  varied  from  time  to  time,  and, 
with  the  exception  of  a  small  part,  which 
was  given  up  to  the  landlord,  the  company 
remained  in  possetsvm  of  the  greater  pari 
of  the  land.  Fifty-seven  years  after  disputes 
arose,  and  each  party  gave  the  other  notice 
to  quit  such  part  of  lAe  land  taken  by  the 
company  at  each  held.  The  company  then 
filed  a  biUt  askii^  for  a  conveyance  of 
the  lands  eomprited  in  the  award,  and  to 
restrain  the  defendants  from  malting  a  bridge 
over  the  railroad :— Held,  that  the  mistakes 
of  the  mutual  agents  of  the  parties  acting 
under  the  compulsory  clauses  of  the  act  of 
parliament,  could  not  bind  the  land  or  give 
vitality  to  an  informal  award  on  such  a 
contract,  and  that  the  company  could  not 
ask  for  a  conveyance  of  the  lands  on  their 
securing  a  perpetual  rent-charge  of  I4l.  a 
year  to  the  defendants,  as  stated  in  the 
award. 

Held,  further,  that  the  landowners  had 
no  power  to  evict  the  company,  or  build  a 
brieUfC  over  the  railroad  wifAouf  the  content 
of  the  Commitsioners  or  the  directors^  at 
mentioned  in  the  act  of  parliament. 

Held,  also,  as  the  powers  of  the  act  were 
not  limited,  that  the  company,  notwithstand- 
ing the  lapse  of  time,  could  still  take  the 
lands;  but,  if  not,  that  the  Court  could  still 
make  a  hostile  decree  and  fix  the  price  to 
be  paid  by  the  company  for  the  land.  The 
Court,  however,  refused  to  restrain  the  de- 
fendants from  uting  the  bridge  which  had 
been  completed,  upon  their  undertaking  to 
keep  an  aeeounl  of  all  coal  andgoodt  which 
should  past  over  U,  , 
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This  suit  was  instituted  by  the  plain- 
tifi^  to  obtain  a  conveyance  of  lands, 
which  they  claimed  to  have  taken  nnder 
the  34  Geo.  3.  c.  Ixxxvi.,  and  to  restrun  the 
defendants  from  erecting  any  bridge  over 
the  plaintiffs'  railroad,  or  from  fixing  the 
abutments  of  any  bridge  thereon,  otherwise 
than  in  conformity  with  the  said  act ;  the 
bill  also  prayed  that  the  defendants  might 
be  restrained  from  taking  any  proceedings 
to  recover  possession  of  the  lands. 

The  company  was  incorporated  by  the  34 
Geo.  3.  c.  Ixxxvi.,  and  it  was  empowered 
to  pnrchaae  lands  to  them,  their  aucceaaors 
and  assigns,  for  the  use  of  the  undertaking. 
The  act  then  empowered  Uiem  to  make  a 
canal  from  two  placei,  one  of  which  waa 
subsequently  called  ■  "  The  Dunkerton 
Line"  and  the  other  '*  The  Radstock  Line/* 
which  were  to  join  at  a  given  point,  from 
which  it  waa  to  be  continued  until  it  com- 
municated with  the  Kennett  and  Avon 
Canal.    The  company  was  also  to  make 
and  maintain  certain  specified  rail  and  car- 
riage ways  or  stone  roads  from  the  canal, 
and  to  extend  the  same  to  the  coal  works 
or  stone- quarries  then  existing  or  subse- 
quently established  within  two  thousand 
yards  of  the  canal  or  the  last-mentioned 
rail  or  carriage  ways  or  itone  roads,  or  any 
of  them.    The  company  were  then  autho- 
rised to  enter  upon  and  set  out  such  lands 
8s  should  be  necessary ;  after  which  it 
was  declared  lawful  for  all  tenants  for  life, 
or  for  any  other  particular  estate,  guard- 
ians or  trustees,  and  all  other  persons  who 
should  he  seised  of  or  interested  in  any 
lands  which  should  be  so  set  out  and  as- 
certained, or  which  should  be  taken  or 
purchased  by  the  company  pursuant  to  any 
of  the  directions  of  the  act,  to  contract  for, 
sell  and  convey  unto  the  company  such 
lands  either  in  consideration  of  a  sum  of 
money  at  dnce  to  be  paid,  or  of  an  annual 
rent  or  payment  to  he  chained  and  secured. 
Commissionera  were  then  appointed  to 
determine  all  questions  between  the  com- 
pany and  the  several  proprietors  of  any 
lands  taken  or  affected  by  the  execution 
of  any  of  the  powers  granted,  and  they 
were  to  determine  from  time  to  time  what 
sum  or  sums  of  money  ought  to  be  paid 
by  the  company^  either  by  an  annual  rent 
or  payment,  or  by  a  sum  of  money  in 


gross  for  the  absolute  purchase  of  the 
lands  which  should  be  so  set  out  rad  as-. 

certained,  or  intended  to  be  used  as  afore- 
said ;  and  upon  payment  of  suoh  sum  or 
sums  of  money  in  gross,  or  giving  security, 
to  be  approved  of  by  the  Commissioners, 
for  payment  of  such  annual  rent  or  rents 
to  the  owner  or  owners  thereof,  or  other 
person  or  persons  entitled  to  receive  such 
money   or   rent  respectively,  or  upon 
such  legal  tender  as  therein  mentioDed, 
then,  and  not  before,  unless  with  the  con- 
sent of  the  owners  and  occupiers,  it  should 
be  lawful  for  the  company  to  enter  upon 
and  have  such  lands  fbr  their  own  use 
and  benefit,  for  the  putpoae  of  the  canal, 
ways,  &&  ;  and  after  such  payments,  ten- 
der or  security  as  aforesaid,  and  after 
the  determinations  of  the  Commissionen 
should  be  transmitted  to  the  clerks  of  the 
peace  of  Somerset  and  Wilts,  the  lands 
were  to  vest  in  the  company,  and  they 
were  to  be  deemed  to  be  in  the  actual 
possession  and  seisin  thereof  to  all  intents 
and  purposes  whatsoever.    It  was  then 
provided  that  the  annual  rents  so  to  he 
fixed  should  be  paid  to  the  person  or  per- 
sons who  would  for  the  time  being  have 
been  entitled  to  the  rents  and  profits  of 
the  lands  so  purchased  by  the  company, 
and  that  such  annual  rents  should  be 
deemed  a  freehold  estate  -of  inheritance 
issuing  out  of  the  canal,  and  should, 
by  the  act,  be  charged  on  the  rates  and 
tolls  and  paid  by  the  company.  The 
company  was  also  directed  to  divide  the 
towing-paths  from  the  lands  adjoining  by 
posts  and  fences,  and  also  from  time  to  time, 
at  their  own  cost,  to  maintain  in  good  repair 
such  convenient  gates  and  stiles  across 
the  towing-paths,  and  in  and  through  the 
fences,  and  also  such  bridges  over  the 
canal  at  such  places,  and  of  such  dimen- 
sions and  in  such  manner  as  the  Commis- 
sioners sAould  from  time  to  time  judge 
necessary  and  appoint  (in  case  of  disput^, 
for  ike  use  of  the  ownera  and  occupiers 
of  the  lands  adjoining  to  such  canal  and 
towing-paths,  and  of  all  persons  who  then 
had,  or  thereafter  might  have  a  right  to 
any  way  over  or  Uirough  the  lands  used 
for  making  the  canal  or  towing-paths ; 
and  in  case  of  omission  by  the  company, 
the  owners  or  occnpiNs  of  such  adjacent 
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lands  were  empowered  to  malce  such  fences 
and  bridges,  the  costs  of  which,  as  settled 
and  allowed  by  the  Comiaissioners,  were 
to  be  repaid  by  the  company.  And  if  the 
several  bridges  made  by  the  company  were 
inaafficient  in  number  or  situation  for  the 
commodious  use  and  occasions  of  the  re- 
■pectire  lands  on  both  sides  or  on  either 
^  of  the  canal,  then  the  owners,  whe- 
ther they  did  not  choose  to  apply  to  the 
Commusionera  to  have  the  same  removed, 
or  whether  they  aihould  apply  without 
soeeea,  were  to  be  at  liberty,  with  the 
consent  of  the  committee  of  proprietors 
i^pointed  to  manage  the  affairs  of  the 
company,  or  in  case  of  their  refusal  for 
ten  days  after  request,  then,  with  the 
consent  of  the  Commtsaioners,  to  make 
and  erect  at  their  own  costs  such  bridges 
or  other  conveniences  over  the  canal  in 
snch  places  as  should  be  found  and  ad- 
jodged  most  convenient  for  the  better  use 
and  occupation  of  the  lands,  so  that  the 
navigation  or  passage  of  the  canal  was 
not  obstmcted  longer  than  necessary  for 
the  erection  of  the  works,  and  so  as  no 
uioeceisary  damage  was  done.  The  com- 
pany were  then  empowered  to  take  tolls 
for  the  tonnage  and  wharfage  of  all  coal, 
inm,  and  other  goods,  &o.  carried  upon  or 
oTer  the  canal  and  rail  and  carriage  ways 
or  stone  roads,  but  proprietors  of  coal 
works  in  adjoining  parishes  were  to  be  at 
liberty  to  use  such  ways  to  convey  the 
coals  raised  at  such  works  to  the  canal 
without  paying  dues  to  the  company,  pro- 
vided the  wagons  were  constructed  as 
directed  by  the  act.  The  36  Geo.  8. 
c  xlviii.  and  the  42  Geo.  3.  e.  xxxv.  also 
related  to  the  company,  but  they  did  not 
affect  the  question  in  Uiis  suit. 

The  company  required  a  portion  of  the 
lands  of  John  James  Earl  Waldegrave, 
vho  was  an  infant,  for  the  constaruction  of 
the  Radstock  line.  The  Commissioners 
wbo  had  qualified  under  the  act  accord- 
ingly met  on  the  6th  of  December  1797, 
and  after  stating  the  lands  required  by  the 
company,  they  awarded  to  him  a  rent  of 
HI.  in  lieu  thereof,  or,  if  he  preferred  it, 
a  sum  of  349^.  Is.  lOd.  instead.  The 
oiMting  was  attended  by  John  Billingsley, 
the  steward  of  Earl  Waldegrave,  and  hia 
tnutees,  and  in  1799  the  company  paid 
to  him  the  349<.  7a.  lOiI.  specified  in  the 


award.  The  earl  attained  twenty-one  in 
1806;  he  then  repudiated  all  that  had 
been  done  by  his  steward,  and  in  the  year 
1808  the  3492.  7«.  lOd.  was  returned  to 
the  company  by  Mr.  Billingsley,  with 
eight  years*  interest ;  instead  of  which  the 
company  alleged  that  they  agreed  to  pay 
to  the  Earl  Waldegrave  the  perpetual  rent 
of  142.  per  annum. 

From  t^e  evidence  it  appeared  that  in 
1807,  a  survey  of  the  land  occupied  by 
the  company  was  made,  which  represented 
the  land  as  belonging  to  the  Earl  Walde- 
grave. On  the  8th  of  June  1807  the  com- 
pany determined  to  pay  a  rent  of  16/. 
13a.  9d.  for  the  same,  exclusive  of  a  part 
of  Walker's  garden,  which  was  not  to  be 
paid  for,  because  the  company  had  built 
a  stable  for  Earl  Waldegrave,  for  which  an 
abatement  was  to  be  made,  and  this  was 
subsequently  fixed  at  Si.  3s.  9d.,  mak- 
ing the  rent  to  be  paid  by  the  company 
13/.,  exclusive  of  5/.,  which  was  to  be 
paid  for  two  acres  of  land  taken  by  the 
company,  which  were  called  railway  lands. 
Another  doenmenti  dated  (he  7th  of  July 
1813,  specified  Lord  Waldegrave*!-  land 
used  in  the  canal.  It  then  described  it, 
and  put  at  the  bottom,  "  For  these  the 
canal  company  stand  aa  lessees  under 
Lord  Waldegrave,"  and  the  rents  were 
affixed  to  each  piece,  to  take  place  at  the 
death  of  the  lives  therein.  Next  these, 
came  Lord  Waldegrave's  lands  used  as 
railroads.  The  document  then  stated  the 
amount  to  be  paid  to  the  lessees  for  life,  and 
that  on  their  decease  respectively  the  rents 
were  to  be  paid  to  Lord  Waldegrave; 
and  afterwards  added  up  the  amounts  for 
lands  used  in  the  canal  and  wharf  10/.  17<> 
6d.t  and  in  railways,  (which  latter  were 
now  comprised  in  the  Commissioners* 
award,)  21.  19s,  4^d.,  making  a  total  of 
13/.  16a..  lO^d.  There  were  many  other 
documents,  which  varied  the  statements 
respecting  the  lands,  and  the  sums  paid 
and  received  ;  but  on  the  24th  of  March 
1823,  Mr.  Langford,  on  behalf  of  the  com- 
pany, after  referring  to  the  award  of  1797, 
as  fixing  the  rent  for  the  lands  at  14/., 
made  a  propoaition  to  give  up  certain 
lands,  for  which  an  abatement  of  8/.  10a. 
was  required.  Capt.  Waldegrave,  on  be- 
half of  the  earl,  stated  the  conditions  on 
which  the  earl  would  take  the  lands  and 
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Tednee  the  rent.  Messrs.  Langford,  Hall 
&  Williamt,  the  company's  aolidtors,  sent 
an  answer,  saying  'the  company  will  readily 
close  with  the  terms  you  propose,  namely, 
the  company  to  give  up  to  the  Earl 
Waldegrave  the  4a.  Or.  17 p.  of  land  enu- 
merated in  onr  former  statement,  and  to 
pay  the  earl  for  fencing  off  all  such  parts 
of  the  lands  aa  may  require  it,  and  the 
company  to  have  the  rent  of  14/.  reduced 
in  proportion,  which  deduction  we  believe 
is  8l.  10s.  6d,,  so  that  the  future  annual 
rent  to  be  paid  by  the  company  to  the  earl 
will  be  5/.  95.  6d.'  The  lands  alluded  to 
were  apparently  given  np,  but  it  did  not 
appear  that  any  deduction  was  then  made 
in  respect  of  the  rent,  and  aa  the  rents  were 
unpaid,  it  became  a  snbjeefc  of  ftirthor 
correspondence;  and  on  the  2nd  of  May 
1826  a  meeting  took  place  between  Mr. 
Hall,  for  the  company,  and  Mr.  Tucker 
for  the  trustees  of  the  earl's  estate,  a 
statement  was  drawn  up,  without  referring 
to  the  award  of  1797,  and  on  the  margin 
of  which  there  was  a  note  in  red  ink, 
stating  that  the  original  adjustment  of  the 
Commissioners  specified  twelve  pieces  of 
land,  estimated  at  14Z.  7s.  l^d.,  and  pro- 
fessed to  be  the  settlement  between  the 
parties  from  Lady-day  1824  to  Lady*day 
1826 ;  and  after  stating  that  the  perpetual 
annual  rent  to  be  paid  by  the  company,  as 
settled  by  the  Commissioners  in  ITSTtVU 
14/.,  it  made  a  deduction  of  8/.  10«.  Hd, 
for  the  4a.  Or.  17 p.  given  up  by  the  com- 
pany, leaving  only  a  rent  payable  by  them 
to  the  earl  of  51.  9».  6d. 

This  abatement  was  continued  till  1846. 
In  the  following  year  disputes  arose.  The 
defendants  claimed  to  be  the  owners  of 
the  land,  and  insisted  that  the  company 
were  only  tenants  ft'om  year  to  year,  and 
on  the  20th  of  September  1 854  they  gave 
the  company  notice  to  quit,  and  threatened 
anejectmenttoobtainpossession.  Fivedays 
afterwards  the  company  served  the  defen- 
dants vrith  notice  to  give  up  the  lands  of 
which  possession  was  given  to  the  earl, 
in  1824.  Pending  these  disputes,  the  de- 
fendants commenced  building  a  bridge 
OTcr  the  pluntiffs*  railroad,  into  which  the 
canal  had  been  converted,  that  they  might 
carry  the  coal  raised  at  the  Tyning  Pit  to 
the  Radstock  station  of  the  Wilts,  Somer- 
set and  Weymouth  Railway,  which  could 


not  otherwise  be  reached.  The  plaintifiii 
had  never  obtained  a  conveyance  of  the 
lands  originally  required  for  their  under- 
taking ;  they,  therefbre,  instituted  this 
suit  to  obtain  the  relief  asked. 

Mr.  R.  Palmer^  Mr.  Osborne,  and  yifr. 
Lewis,  for  the  plaintifib. — The  award  made 
in  1797  formed  the  basis  of  all  the  dealings 
between  the  company  and  the  earl ;  and 
though  he  disaffirmed  what  Mr.  BiU 
lingsTey  had  done,  still  he  never  disturbed 
the  company  in  their  possession.  The 
difference  in  the  amoonts  of  rents  arose 
merely  from  the  company  not  keeping 
separate  accounts  of  the  rent-eha^  pay- 
able for  the  lands  taken,  and  of  those  which 
they  held  aa  lessees  merely.— 

Tke  Duke  of  Beaufort  v.  Pairiek,  17 
Beav.  60;  s.e.  22  Law  JT.  Rep. 
(M.S.)  Chanc.  489. 
Potpell  V.  Thomas,  6  Hare,  300. 
The  Dvke  of  Devonshire  v.  EffUn^  14 
Beav.  530  ;  s.  c.  20  Law  J.  Rep. 
(n.s.)  Chanc.  495. 

Mr.  Selwyn  and  Mr,  Fischer,  for  the 
defendants.— No  agreement  was  ever  enter- 
ed into  which  bound  eidier  the  company 
or  the  earl.  The  awud  was  not  signed  ; 
the  schedules  wore  never  attached;  and 
it  waa  never  entered  with  Oie  clerk  of  the 
peace ;  and  no  rent-charge  had  ever  been 
paid,  but,  on  the  contrary,  the  rente  for 
the  lands  had  been  fixed  from  time  to 
time  upon  actual  surveys  made  by  the 
surveyors  of  the  parties.  A  void  award 
could  not  be  specifically  performed,  and 
the  outlay  gave  the  plaintiffs  no  right 
to  relief.  The  company  said  they  had  the 
legal  estate  in  these  lands  ;  and  if  that 
were  so,  they  could  want  no  assistance  in 
this  court. — 

The  Duke  of  Leeds  t.  the  Earl  Am- 
herst,  20  Beav.  2S9. 

Collen  v.  Gardner,  21  Ibid.  540. 

De  Montnurenej/  y.  DeverenXt  7  CI.  & 
F.  188  ;  1  Dru.  ft  Walsh.  119. 

Dann  t.  Spurrier,  7  Ves.  231. 

PilUnff  T  Armitage,  12  Ibid.  78. 

The  Master  op  the  Rolls.  —  The 
plaintiffs  do  not  say  that  there  was  a  con- 
veyance, or  any  contract ;  but  they  say  that 
sixty  years  ago  the  Commissioners  ap- 


Digitized  by 


Youxmi.]  BIIGHAELMAS 1857  TO  MICHAELMAS  1858.  143 


punted  nncler  tbe84  Geo.  3.  e.  Ixzxvi.  made 
u  tward  fixing  the  value  of  this  land,  and 
thit  although  the  award  vaa  not  originally 
binding  on  the  Earl  Waldegrave,  whose 
property  it  was  to  affect,  yet  that  it  has 
been  acted  upon  from  that  time  to  the 
present,  and  that  it  has  been  especially 
Kted  upon  and  confirmed  hy  an  arrange* 
molt  entered  into  in  May  1826 ;  and  that 
under  those  circumstances,  and  the  length 
of  time  that  has  elapsed,  it  is  binding  on 
,  the  earl,  and  on  all  persons  claiming  under 
him,  and  cannot  now  be  disturbed.  The 
definidants,  on  the  contrary,  say  that  the 
ciri  not  onjy  never  entered  into  or  antho- 
rixed  any  arrangement  whatsoever,  but 
that  instead  of  requiring  the  company  to 
take  the  land  and  pay  any  price  for  it,  he 
allowed  them  to  hold  it  at  a  rent  which 
vas  fixed  from  time  to  time,  wholly  inde- 
pei^nt  of  any  valuation  or  any  authority 
contained  in  the  award  made  by  the  Com- 
nussioners. 

In  this  case,  nether  a  r^ular  agree- 
ment for  a  sale  nor  a  conveyance  of  the 
I  land  was  necessary.  If,  therefore,  I 
found  a  mutual  understanding  agreed  to 
and  acted  upon  for  sixty  years  hy  the 
company  and  the  ownor  of  tiie  land,  even 
Ihn^h  it  was  not  expressed  in  writing.  I 
■hoald  not  disturb  it ;  but  in  the  absence 
of  positive  evidence,  I  should  assume 
something  necessary  to  give  validity  to 
nch  a  transaction,  and  time  alone  would 
be  anfficient ;  but  then  the  evidence  of  the 
actual  understanding  must  be  quite  clear. 

The  company  took  the  land  under  the 
award  made  by  the  Commissioners,  and 
I      tbej  have  retained  it  from  that  time  to  the 
pRKnt,  with  the  exception  of  a  certain 
portion  which  has  been  returned.  The 
earl  was  then  an  infant.    It  was  poaaible 
to  bind  him  under  the  34  Geo.  3.  c.  Ixxxvi, 
Iwt  the  necessary  formalities  were  not 
punned  by  the  Commissioners,  and  that 
is  a  matter  of  very  great  moment.  The 
carl's  agent  was  connected  with  the  com* 
puj ;  he  acted  throughout  the  transac- 
nan,  and  the  purchase- money  was  paid  to 
bim.   This,  however,  is  of  little  import- 
UKe,  because  in  1808  the  money  was 
Rpaid  by  faim  to  the  company,  with  inter- 
c^ ;  and  it  was  not  acted  on  as  the  result 
of  the  ttaosaction. 
The  docnmenta  produced  shewed  sub- 


sequent mistakes  between  the  agents  of  the 
parties.  Tbe  question  then  necessarily  is. 
whether  the  common  mistake  of  Mr.  Hall 
and  Mr.  Tucker,  following  the  mistake 
of  Mr.  Langford  and  Capt.  Waldegrave, 
bind  the  lands,  and  give  sanction  and 
other  life  to  an  arrangement  which  never 
had  any  existence.  It  cannot  give  vita- 
lity to  the  award  which  never  previously 
had  any,  neither  can  it  create  a  con- 
tract, where  none  previously  existed.  The 
whole  must  be  negatived,  and  there  is 
nothing  in  the  words  "perpetual  rent- 
chaige  of  141.,"  which  can  bind  any 
of  the  parties  to  a  rent  of  ISl.  16s.  lO^i. 
So  far,  therefore,  the  bill  fails ;  and  so 
much  of  it  as  prays  for  the  conveyance  of 
the  lands,  upon  the  company  securing  a 
perpetual  rent  of  142.  to  the  defendants, 
must  be  dismissed  ;  and  if  the  defendants 
ask  it,  with  costs.  The  defendants,  how- 
ever, are  not  at  liberty  to  evict  the  plain- 
tiffs from  the  lands  held  by  them  under 
the  Earl  Waldegrave.  Those  lands  must 
be  considered  as  taken  for  the  use  of  the 
company  ;  and  they  are  entitled  to  hold 
them,  if  they  desire  so  to  do,  as  I  held  in 
The  Duke  of  Beaufort  v.  Patrick.  The  S4 
Geo.  3.  c.  Ixzxvi.  8.51.  still  applies  to  the 
present  ease ;  and  though  the  owners  and 
occupiers  of  the  adjoining  lands  are  at 
liberty,  at  their  own  expense,  to  erect 
bridges,  yet  they  must  first  adopt  one 
of  the  two  courses  prescribed  by  the  act. 
They  must  either  apply  to  the  Commis- 
sioners under  the  act,  or  they  must  apply 
for  and  obtain  the  consent  and  approbation 
of  the  committee  of  proprietors ;  and  un- 
less they  do  so,  they  are  not  at  liberty  to 
erect  the  bridge  they  require.  If,  how- 
ever, the  Commissioners  and  tlie  committee 
refused  with  a  view  of  obtaining  some 
undue  advantage,  or  from  some  unreason- 
able cause,  then  this  Court,  if  it  had  cog- 
nizance of  the  whole  matter,  would  pro- 
bably assist  them,  or  if  not,  a  Court  of  law 
would  afford  the  defendants  redress,  and 
give  them  power  to  erect  the  bridges 
required. 

The  defendants  have  not  taken  these 
preliminary  steps  ;  and  so  far  their  case  is 
defective.  On  the  other  hand,  the  canal 
company  have  not  taken  the  steps  to  com- 
plete their  title,  and  become  the  owners  of 
the  land  by  paying  the  proper  price  for  it. 
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So  fiu*  their  ease  is  defective.  I  shall  en- 
deavour to  remedy  these  defects,  and  to 
do  justice  hetween  the  parties,  by  making 
an  order  to  the  following  effect : — In  the 
first  place,  there  is  nothing  to  prevent  the 
plaintiffs  from  putting  in  force  the  com- 
pulsory power  of  their  act  for  the  purpose 
of  ascertaining  the  value  of  the  land.  It 
is  at  their  option  to  do  so  or  not ;  if  they 
state  that  it  is  their  option  not  to  do  so, 
and  not  to  pay  the  pric^  then  I  shall  dis- 
miss the  bill ;  hut  if  they  express  their 
intention  to  take  the  proper  steps  for 
ascertaining  the  proper  price  to  be  paid  for 
the  land,  then  I  will,  on  their  undertaking 
to  do  so  within  a  reasonable  time,  grant  an 
injunction  against  the  defendants  restrain- 
ing the  erection  of  the  bridge  until  the 
further  order  of  the  Court ;  not  a  perpetual 
injunction,  because  the  defendants  may,  by 
pursuing  the  proper  means  pointed  out  in 
the  34  Geo.  3.  c.  Ixxxvi.  s.  51,  obtain  the 
leave  to  do  so,  and  thereby  the  injunction 
M-ouId  be  dissolved.  I  must,  therefore, 
reserve  liberty  to  apply. 

The  bridges  seem  already  to  have  been 
erected,— I  assume,  upon  an  undertaking 
that  they  would  be  pulled  down  if  the 
Court  should  think  proper  to  grant  a  per- 
petual injunction.  That  will  not  affect 
the  principle  of  my  decree,  though  it  may 
affect  the  details  of  the  order,  which  would 
then  nmply  be,  that  their  undertaking 
would  be  continued  until  it  was  ascertained 
what  steps  the  company  had  taken.  If 
they  took  no  steps  for  acquiring  the  land, 
then  the  undertaking  would  fall  to  the 
ground  altogether ;  but  if  they  did,  then 
the  defendants  must  obtain  the  proper 
sanction  for  erecting  the  bridges,  as  pointed 
out  by  the  act,  or  if  that  is  unreasonably 
withheld,  by  some  competent  Court  of 
judicature ;  and  on  obtaining  that,  the 
undertaking  would  fall  again,  but  not 
until  it  is  done.  I  have  stated  the  pur- 
pose of  my  decree  ;  it  will  therefore  ob- 
viously he  for  the  advantage  of  both  par- 
ties to  settle  the  proper  price  to  be  paid 
for  the  land,  and  to  settle  whether  these 
bridges  can  with  propriety  be  allowed  to 
be  made,  instead  of  going  through  the 
ultimately  expensive  proceedings  for  that 
purpose.  My  decree,  therefore,  will  be 
simply  to  dismiss  the  bill,  so  far  as  it  prays 
the  relief  sought  by  the  first  part  of  the 


prayer  of  the  bill ;  and  with  respect  to  the 
rest,  upon  the  plaintiffs  undertaking  to 
take  the  proper  steps  to  ascertain  the  value 
of  the  land,  continue  the  undertaking  of 
the  defendants,  which  I  do  compulsority, 
until  the  further  order  of  this  Court,  with 
liberty  to  apply. 

Mr.  R.  Palmer. — The  company  will 
unquestionably  exercise  their  powers,  if 
indeed  they  continue  to  exist ;  and  I 
assume  that  the  judgment  has  not  in  the 
slightest  degree  prejudiced  the  case  of  the 
plaintiffs,  supposing  it  should  appear  that 
the  compulsory  powers  of  the  act  have 
expired. 

[The  Master  of  the  Rolls. — If  the 
compulsory  powers  have  expired,  upon 
which  I  express  no  opinion,  I  should  con- 
sider myself  entitled  to  do  what  I  did  in 
The  Duke  of  Beaufort  v.  Patrick,  and 
myself  settle  the  amount  to  be  paid.] 

Mr,  R.  Palmer, — As  far  as  the  expira- 
tion of  the  powers  is  concerned,  it  is  un* 
doubtedly  true  that  there  is  no  limit  of 
time  in  the  act ;  still  It  may  be  a  question 
of  construction  whether,  after  all  that  has 
been  done,  they  still  remain. 

[The  Master  of  the  Rolls. — In  that 
case  I  should  require  no  consent ;  I  should 
make  a  hostile  decree,  and  make  a  refer- 
ence to  ascertain  the  proper  price  to  be 
paid  by  the  plaintifis  to  the  defendants  for 
the  land.] 

Mr.  R.  Palmer  afterwards  asked  for 
an  injunction  to  restrain  the  defendants 
from  using  the  bridges  until  they  had 
obtained  the  consent  either  of  the  com- 
pany or  of  the  Commissioners  to  their 
construction. 

The  question  was  not  thoroughly  dis- 
cussed ;  but  after  some  conaideration, 
upon  the  defendants  undertaking  to  keep 
an  account  of  all  the  coal  and  goods  which 
have  passed  or  should  pass  over  the  bridge, 
and  undertaking  to  abide  by  any  order 
the  Court  might  make  in  tlie  shape  of 
damages, 

The  Master  of  the  Rolls  dedined  to 
grant  any  injunction. 
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[IX  THE  HOUSE  OF  LORDS.] 
JaDe25.26:     i™^  south-eastern 
July7,9;i0.k|»jii7;^*----- 

Compaujf  —  Exchequer  Loan  —  Afort- 

^         A  company  teas  formed  to  ettabliah  a  Aar- 
I      twr,  and  the  propHetors  had  power  hy  their 
aet$  to  harrow  money  and  lo  mortgaye  their 
I     JreMd  and  leat^kold  property,  and  the 
I      expected  toUe,  ^e.    Money  vae  borrowed 
I      firm  private   individuals^  and  moHyayes 
yieen  ta  secure  repayment  0/  the  hans  with 
inkre^.    By  several  statutes  the  Exchequer 
Ltn   Commissionera  were  authorized  to 
edsanee  money  to  complete  public  works  and 
to  take  mortyages  as  security  for  repayment  of 
priaeipal  and  interest ;  and  by  one  of  these 
statutes  four-^fths  of  any  individual  eredi- 
ters  ivffre  authorized  by  writing  to  consent 
te  give  to  the  Commissioners  priority  over 
liaadves,  and  such  consent  teas  to  be 
UaJSng  on  all  creditors  of  a  like  deseription* 
The  ereditore  of  this  harbour  executed  a 
eouentofiheU  kind,  yivinythe  Commissioners 
priority  over  thenuebteSf  Jlr^  m  respect  of 
Ae  inters  of  ike  Iom,  and  then  ( after 
mtisfaeUom  of  the  interest  due  to  themselves ) 
M  respect  of  the  principal.    By  another 
jfo^Kie  the  Commissioners  were  empowered 
Is  enter  and  sell,  and  the  purchaser  was  to 
hold  the  property  free  and  discharged  from 
itf  Uability  to  the  harbour  proprietors,  and 
«ti  mho  claimed  undet  them.    The  produce 
of  the  sale  was  to  be  applied  in  diseharye 
^  the  claims  of  the  Commissioners,  but 
MtAmjr  m  the  statute  contained  was  to  pre- 
jtiiu  the  right*  qfthe  ^hereredHors  te  any 
aiflus.    The  interest  on  all  the  loans  fell 
The  Commissionere  entered 
eadsaU: — Held,  <Aa<  the  memorandum  of 
eeuaU  was  vaiid  and  bindii^;  and  that 
efier  the  Commissionere  had  taken  from  the 
pnrehase-meney  the  amount  of  interest  due 
i»  tiem,  the  other  creditors  were  entitled  to 
etme  on  the  surplus  for  their  interest,  but 
fhai  wo  kiU  for  any  account  could  be  ens' 
<■»«(  against  the  purchaser. 

this  was  an  appeal  againat  two  decrees 
in  the  Court  of  Chancery,  in  a  suit  insti- 
tuted against  the  appc^nts,  under  the 
following  drcnmatancea  :~— 
Hn  SnoB^  XXTIL— Cuia 


Mrs.  Jortin,  the  respondent,  was  the 
representative  of  a  gentleman  of  the  same 
name,  who  had  bought  up  several  mort- 
gages (amounting  in  the  whole  to  l,600f.) 
given  to  different  individuals  by  the 
Folkestone  Harbour  Company. 

That  company  had  been  created  under 
a  local  act  of  parliament,  47  Geo.  3. 
seas.  2.  c.  ii.,  for  the  purpose  of  construct- 
ing a  harbour  at  Folkestone,  for  which 
purpose  power  had  been  given  to  the  com- 
pany by  that  act  (afterwards  extended  by 
other  acts)  to  borrow  money  and  to  mort- 
gage the  lands  of  the  company  and  the 
tolls,  profits,  &c.  expected  to  arise  firom 
the  harbourt 

The  money  borrowed  from  private  in- 
dividuals did  not  prove  sufficient  for  the 
purpose  of  completing  the  harbour,  and 
advantage  was  then  taken  by  the  company 
of  the  provisions  of  the  57  Geo.  3.  c.  34, 
to  obtain  a  loan  from  the  Exchequer  Loan 
Commissioners. 

By  that  statute  the  Commissioners  were 
authorised  to  grant  loans  to  carry  on 
public  works,  and  to  take  as  security  for 
such  loans  the  "  rates  and  receipts  accru- 
ing or  to  accrue  from  such  woil:s."  A 
mortgage  to  the  company  was  to  have 
priority  over  all  securities,  except  those 
of  creditors  entitled  to  the  repayment  of 
principal  as  well  as  interest ;  and  by  sec- 
tion 23.  four-fifths  of  the  creditors  might 
consent  to  give  priority  to  the  Exchequer 
Loan  Commissioners  over  all  securities, 
and  such  consent  would  be  binding  on  all 
creditors  of  a  like  description. 

The  57  Geo.  3.  c.  124.  extended  these 
provisions  to  freehold,  copyhold  and  leasfr- 
hold  estates  of  the  borrower. 

The  Exchequer  Loan  Commissioners 
■draneed  a  sum  of  10,0002.  to  the  Folke- 
stone Harbour  Company,  and  on  the  15th 
of  April  1818  took  a  mortgage  on  the 
rates,  &c.  and  on  the  freehold  and  lease- 
hold property  of  the  company. 

By  a  **  memorandum"  executed  on  the 
same  day  the  then  mortgagees  of  the  com- 
pany gave  the  mortgage  made  to  the  Com- 
missioners priority  over  their  claims. 
This  memorandum  in  terms  stipulated  that 
the  Commissioners  should,  '*  out  of  the 
rateSf  duties  and  receipts,"  first  be  paid 
interest  on  the  10,000^.,  at  the  rate  of  5L 
U 
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per  eent.  per  annum,  that  they  themselTes 
■hoald  next  be  paid  their  interest,  and  that 
the  surplus  receipts  should  then  be  applied 
in  reduction  of  the  principal  of  the  10,0001. 
nnlil  the  whole  10,000f.  should  be  repud 
in  priority  to  all  other  claims. 

The  1  Geo.  4.  e.  60.  gave  the  Commis- 
aktnersi  in  caae  of  def*nlt  in  payment  of 
■*  idl  or  any  part  of  a  loan  or  advance," 
power  to  take  possession  of  the  property, 
and  by  sale  to  levy  the  sum  due  for  prin- 
cipal and  interest. 

Other  acts  were  passed  with  a  like  pur- 
pose, and  by  the  1  &  2  Will.  4.  e.  24. 
B.  20.  it  was  enacted  that  for  remedy  of 
doubts  which  had  arisen  as  to  the  priority 
of  securities  given  to  the  Commissioners 
for  the  repayment  of  advances  in  bills  or 
money,  **in  all  cases  where  such  securi- 
ties shall  have  been  or  shall  be  taken  by 
the  Commissionen,  such  securities  shall 
have  priority  over  all  other  liabilities, 
claimSf  and  securities  whatsoevo*  charge- 
able on  the  property  included  in  such  secn- 
lities,  and  all  dividends  and  divisions  of 
profit  or  interest  upon  any  sums  advanced 
for  carrying  on  any  public  works,  save  and 
except  only  such  sums  as  shall  have  been 
advanced  by  way  of  loan  before  the  ad- 
Tanoe  of  such  bills  or  money,  and  for 
•ecnring  of  which  previous  advances  raort- 
^iges,  &c.  shall  have  been  ^ven  to  per- 
aons  bond  fide  creditors,  and  entitled  as 
mch  to  the  repayment  of  the  prindpal 
advanced  by  them  as  well  as  interest 
thenon."  ThbSlst  section  gave  the  Cum- 
missionna  power  to  take  possesnon  of  the 
proper^,  and  in  thnr  abwdute  discretion 
to  continue  in  the  possession  thereof,  or  to 
demise  or  lease  the  same  and  also  to  sell 
t>r  mortgage  the  same  so  as  to  raise  suffi- 
cient  money  to  repay  the  loan  with  interest. 
The  5  &  6  Vict.  c.  9.  s.  19.  gave  the 
Commissioners  on  the  sale  of  the  property 
power  to  retain  the  principal  money 
secared  by  the  mortgage,  although  the 
payment  of  the  whole  of  it  might  not  then 
have  actually  become  due,  together  with 
interest  thereon.'  The  20th  section  enacted 
that  where  the  property  had  been  sold 
I*  the  same  public  works*  ftc.  shall, 
m  respect  and  to  the  extent  of  the 
estate  or  interest  ao  sold  or  otherwise  dis- 
posed off  be  held  fireed  and  dischaiged 


from  all  claim  and  demand  of  the  personi, 
parties,  bodies  politic,  corporate  or  ct>lle- 
giate,  or  companies,  by  whom  the  same  were 
conveyed  or  transferred  to  the  said  Com- 
missioners, and  of  all  persons  or  bodies 
claiming  under  them,  and  in  all  respects 
u  if  such  persona,  ftc.  making  such 
conveyance^  and  all  persons  claiming  under 
them,  were,  in  all  respects,  to  such  extent 
as  aforesaid,  foTeelosed  from  all  equity  of 
redemption  in  respect  of  the  premises  so 
sold  or  disposed  of:  Provided,  that  no* 
thing  herein  contained  shall  be  -takes  or 
construed  to  prejudice  tiie  rights  of  any  per- 
sona, parties  bodies  corporate,  politic  or 
collegiate,  or  companies,  as  against  the  said 
CommisMoners  in  respect  of  any  surplus  of 
Uie  monies  which  shall  or  may  arise  in  eoa- 
seqoenee  of  such  Commissioners  selling  or 
otherwise  disposing  thereof  as  aforessid." 

The  interest  on  the  loan  made  by  the 
Commiauoners  fell  into  amar  vntil,  in 
1849,  it  amounted  to  8,3262.,  and  the 
Commisnonera  took  possession  of  and 
sold  the  property.  The  purchasers  were 
Joseph  Baxendale  and  two  other  per- 
sons who  acted  as  trustees  for  the  South- 
Eastern  Railway  Company.  The  property 
sold  consisted  of  tolls,  rates,  receipts,  &c., 
and  the  freeholds  and  leaseholds,  and 
the  sum  paid  by  and  on  behalf  of  the 
company  was  18,000i.  By  deeds  duly 
executed  on  the  SIst  of  April  and  the  llth 
of  July  1843,  the  conveyance  was  fiilly 
dfoeted.  The  presAt  suit  was  instituted 
in  1848,  and  the  prayer  of  the  lull  was 
that  the  plaintiff  (the  now  respondent) 
might  be  declared  entitled  to  a  cfaaigc 
on  the  FolkestMie  Harbour,  and  the 
buildings  belonging  thereto,  for  the  sura 
of  1,600/.,  with  interest.  The  appel- 
lants, by  their  snswer,  insisted  that  the 
Exchequer  Loan  Commissioners  had  con- 
veyed to  them  an  indefeasible  title  freed 
and  discharged  from  all  incumbrances; 
that  the  plaintiff's  remedy,  if  any,  was 
against  the  Exchequer  Loan  Commis- 
sioners; and  that  the  claim  was  barred 
by  the  Statute  of  Limitations.  In  Jan- 
uary 1854,  Stuart,  V.C.  made  a  decree 
in  favour  of  the  plaintiff  (1),  wliieh  decree 
was,  on  appeal,  affirmed  by  the  Lords 

(1)  2  Sid.  &  G.  48. 
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Jutieei  (2).  Thu  appeal  wm  then 
brooght. 

The  JUorney  Gentral  (Sir  R.  Bethell), 
Mr,  L.  W^am  and  Mr,  Pole  appeared 
for  the  appellaots. 

Mr,  R.  Palmer  and  Mr,  Builg  ap- 
pnnd  for  tbe  n^wndent* 

Ang.  15.. —  The  Lord  Chancklloe 
uid  lhaX  this  question  entirely  depended 
01  the  powers  given  by  the  difTerent  sta- 
tutes to  the  Exchequer  Loan  Commis- 
rionoB.  As  a  general  mle,  when  a 
noitgagee  sold  under  a  power,  that  sale 
defeated  the  tights  of  all  subsequent  in- 
eanlwaneers,  whose  only  remedy  was 
agsinst  the  money  in  the  hands  of  the 
Teadws ;  b\it  the  Court  below  had  thought 
that  the  Commissionera  here  could  not,  by 
aiale  of  the  property,  affect  the  rights  of 
the  other  mortgagees,  except  so  far  as  they 
weie  allowed  to  do  so  under  the  priority 
"  Memorandum"  of  the  15th  of  April 
1818.  It  was  true  that  the  Commissioners 
eoold  not,  by  their  sale,  defeat  what  was 
there  sUpnlated  for.  But  that  memoran- 
dam  of  agreeront  itself  gave  the  Com- 
niwonera  priority  in  respect  of  the  in- 
Cerest  on  their  loan,  and  that  interest  being 
IB  arrear,  they  had,  by  the  1  ft  3  Will.  4. 
e.  24.  s.  21,  power  to  enter  and  sell.  The 
•lie  itself  was  in  conformity  with  the 
^reement,  and  any  rights  which  the  indi- 
Tidoal  creditors  might  have  under  it  could 
he  enCorced  against  the  Exchequer  Loan 
Commissioners.  The  5  &  6  Vict.  c.  9. 
B.  20.  left  no  doubt  upon  the  subject. 
The  Commissioners  were  to  he  treated  by 
paichaiers  as  absolute  owners  so  far  as 
r^arded  the  interests  of  those  whose 
right!  were  subsequent  to  the  right  in  re- 
qicet  of  which  the  sale  was  made,  for  those 
*m  the  persons  to  whom  alone  foreclosure 
coald  apply.  The  respondent  waa  one  of 
Ihoiepenons.  Her  remedy  was  against  the 
CmDmitsioners ;  and  her  hill  against  the 
appellants  ought  to  have  been  dismissed. 
The  Commissioners,  both  by  the  terms  of 
the  agreement  and  of  the  section  of  the 
■tatnte,  were  bound,  after  satisfying  their 
o«n  arrears  of  interest,  to  pay  over  the 

^  (2)  2i  Ls»  J.  Kqi.  (KJb)  OhsBG.  S4S ;  1. 
«I>i6ei,lLft6.S70. 


snrplns  to  satisfy  the  interest  due  to  the 
other  persons.  With  that,  however,  the 
appellants  had  nothing  to  do,  for  they  were 
purchasers  under  a  sale,  which  gave  them 
a  good  title  against  the  harbour  trustees, 
and  all  claiming  under  them.  He,  there- 
fore, moved  to  reverse  the  decree  of  the 
Court  below,  and  to  remit  tb?  cause  with 
a  declaration  that  the  respondent's  bill 
ought  to  have  been  dismissed,  with  costs. 

LoBD  Wbnslbtdalb  concurred.  —  It 
seemed  to  him,  upon  considering  the  pro- 
visions of  the  various  statutes  nlating  to 
the  Exchequer  loans,  on  the  construction 
of  which  this  ease  depended,  that  the 
Commiasionen  conld  only  exerdae  the 
powers  thereby  given  when  they  had  a 
legal  right  to  enter  and  sell.  If  the  Com- 
missionen  were  the  first  incumbrancers, 
then  the  appellants  had  a  good  title  by 
virtue  of  the  sale  to  them,  and  the  remedy 
of  the  respondent  was  against  the  Com- 
missioners, and  against  them  alone,  in 
respect  of  the  surplus  produce  of  the  sale. 
The  act  of  Victoria  expressly  provided, 
that  nothing  should  prejudice  the  creditors 
as  against  the  Commissioners  in  respect 
of  their  right  to  such  surplus.  Then  were 
the  Commissioners  entitled  to  be  con- 
sidered the  first  incumbrancers?  The 
memorandum  of  the  10th  of  April  1818 
distinctly  gave  the  Commissioners  a  right 
of  priority  iu  respect  of  the  interest  on  die 
10,000/.  recited  in  that  memorandum  as 
being  then  advanced,  and,  al^r  satisfiu:- 
tion  first  of  the  interest  due  to  the  Com- 
missioners and  then  of  the  interest  due  to 
the  creditors,  it  gave  the  Commissioners 
priority  in  respect  of  the  principal,  after 
which  the  other  creditors  would  come  in 
for  satisfactiou  of  their  principal.  There 
waa  nothing  in  the  statute  to  invalidate 
the  qualified  priority  thus  conferred  by 
the  memorandum  of  agreement  upon  the 
Commissioners'  security,  nor  did  it,  in 
expresa  terms,  require,  in  order  to  give 
effect  to  the  priority,  that  it  should  be  an 
absolute  priority  for  the  whole  debt,  prin- 
cipal and  interest.  It  was  obviously  the 
intent  of  the  legislature  to  facilitate  the  ad- 
vance of  Exchequer  bills  upon  public  works, 
and  particularly  on  those  which,  being  in- 
complete, could  not  be  made  profitable  to 
any  one  without  such  advances.  *  But  no 
such  advances  would  be  made,  unleas  the 
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Conimissioners  had  the  secarity  which  the 
power  of  entry  and  of  mortgage  or  aale 
would  give.  The  proTirion  as  to  the 
agreement  of  four-fifthi  of  the  creditors 
was  therefore  introduced,  and  its  intro- 
duction shewed  that  the  loans  hy  the 
Commissioners  were  to  be  highly  fitvoured ; 
hut  if  the  section  had  required  an  absolute 
priority  to  be  given  both  as  to  principal 
and  interest,  it  would  have  tended  to  pre- 
vent the  advance  of  money,  as  creditors 
would  have  been  less  likely  to  consent  to 
give  an  entire  priority  than  a  partial  one. 
The  agreement  here  was  valid  and  bind- 
ing, and  consequently  the  Commissioners 
aeqnired  the  flnt  security,  and  had  a  title 
to  enter  into  possession  and  sell,  and  by 
such  sale  to  give  a  complete  title  to  the 
purchaser  free  from  liability  to  the  other 
creditors  of  the  mortgagors.  The  remedy  of 
the  respondent  and  the  other  creditors  was, 
not  against  the  appellants,  the  purchasers, 
but  against  the  Commissioners,  if  there 
was  a  surplus  applicable  to  the  payment 
of  the  interest  due  to  them. 

Decree  of  the  Court  belou 
reversed,  with  eesf*. 


Nov.  sis',  20.  }  "^"^BE- 

Vendor  and  Pnrehaeer — lAen  for  unpaid 
Purehaae  Money — AmuiUf. 

Whether  a  vendor  who  sells  an  estate  in 
consideration  of  an  annuity  has  or  has  not 
a  lien  on  the  property  for  the  payment  of 
the  annuity,  must  depend  upon  the  circum- 
ttanees  of  each  particular  case. 

Where  a  vendor  sold  land  in  consideration 
of  an  annuity  for  three  lives,  to  be  secured 
by  a  bondt  it  vas  held,  that  he  was  not  en- 
titled to  a  Uen  on  the  land  for  the  annaAy 
or  the  ttrrean* 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls,  reported  25  Law 
J.  Rep.  (iv.s.)  Chanc.  189,  where  the  facts 
are  fully  stated.  By  an  agreement  dated 
the  26th  of  August  1826,  N.  Dunbar 
agreed,  in  consideration  of  the  assignment 
and  conveyance  of  certain  shares  in  real 
estate  in  the  manner  therein  mentioned, 
to  pay  to  the  vendor,  Maria  Finucane,  a 


sum  of  251.,  and  to  grant  to  her  a  oertatn 
annuity  of  SOI.  per  annum  for  the  joint 
lives  of  three  persons  therein  named,  wid 
the  survivor  of  them,  to  be  secured  by 
bond,  and  payable  quarterly  in  each  ami 
every  year  during  such  lives  or  life.  No 
conveyance  was  executed,  and  N.  Dunbar 
never  granted  the  annuity,  or  executed 
any  bond  or  other  instrument  for  securing 
its  payment.  The  question  was,  whether 
a  lien  existed  on  the  shares  sold  for  the 
annuity  or  the  arrears.  The  Master  of 
the  Rolls  having  decided  that  such  lien 
did  not  exist,  Mr.  Bayley,  the  purchaser 
of  the  interest  of  Maria  Finucane,  appealed. 

Mr.  R.  Palmer  and  Mr.  Goren  appeared 
in  support  of  the  appeal. 

Mr,  Lloyd  and  Mr.  /.  H.  Taylor  were 
for  the  respondent. 

Nov.  20.  —  The  Lord  Chancellor, 
after  fully  stating  the  circumstances  of  the 
case,  said  that  of  the  general  law  on  the 
subject  there  was  no  doubt.  There  waa 
no  doubt,  when  a  person  sold  an  estate  in 
consideration  of  a  sum  of  money,  whether 
that  money  was  expressed  to  be  paid  or 
not  expressed  to  be  paid  then,  in  point  of 
fact,  the  seller  had  a  lien  upon  the  pro- 
perty ioT  the  purchase-money.  Aj^n, 
there  was  no  doubt  that  the  lien  was  not 
lost  if  the  vendor  took  a  note,  bond,  or 
even  real  security  for  the  payment  of  it. 
PrimA  facie  the  meaning  of  the  parties,  aa 
understood  in  this  court,  was  that  whether 
the  principal  money  was  expressed  to  be 
paid  or  not,  if  it  was  not  paid  the  vendor 
had  a  Hen  upon  the  property  to  secure  its 
payment.  That  was  a  principle  not  dis- 
puted. The  question  was,  did  this  prin- 
ciple apply  where  there  was  not  strictly 
purchase-money,  but  where  that  which 
stood  in  its  place  was  an  annuity  ?  It 
was  impossible  to  state  in  the  abstract  that 
a  vendor  always  had,  or  never  had,  a  lien 
on  the  property  for  the  payment  of  the 
annuity.  Whether  he  had  or  not  depended, 
according  to  the  authorities,  on  the  cir- 
cumstances of  each  particulw  case.  The 
cases  referred  to  were  three  : — Tardtffe  t. 
Serughan  (1),  which  was  this: — A  man 

(1)  Reported,  in  the  eonrte  of  the  argnmetit  of 
anothet  eisc,  in  1  Bro.  C.C.  428. 
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and  hii  wife  in  the  north  of  England, 
being  far  advanced  in  life,  and  having  two 
danghtere,  agreed  to  convey  their  real  pro- 
perty to  their  two  daughters  as  tenants  in 
eomnion  in  fee,  in  consideration  of  an  an* 
nutjr  of  20f.,  to  be  secured  to  them  and 
the  anrvivor  of  Uiem,  and  in  consideration 
of  the  payment  of  the  father's  debts  ;  and 
Ae  annuity  was  to  be  secured  by  bond. 
ItwassDseenred.  The  proper^  was  given 
Bp;  the  daughters  paid  the  annni^  for 
sone  time ;  one  of  them  died,  and  the  hus- 
band then  disputed  his  liability  to  pay  it 
an  J  longer ;  and  the  question  was,  whe- 
ther  the  parents  had  a  lien  on  the  property 
for  the  annuity  ?  It  was  held,  that  they 
had.  Another  case  was  Remivgton  v. 
DeveraU  (2).  The  note  of  it  was  ex- 
tremely short :  it  was  merely  stated  that 
there  was  a  contract  for  the  purchase  of 
an  eitate  in  consideration  of  an  annuity, 
and  the  question  arose  upon  motion, 
whether  the  vendor  was  entitled  to  have 
the  annuity  secured  only  by  personal  se- 
curity or  chained  on  the  property ;  and, 
per  CsrtaM,  it  was  to  be  charged  on  the 
property.  There  was  a  ease  of  Matthew  v. 
Bomler  (3),  which  was  this  : — A  person 
bsring  an  interest  in  some  ground  rents 
for  his  life,  sold  them  to  a  person  in  con- 
■ideTBtion  of  his  paying  him  I5<.  a  week, 
and  a  covenant  on  the  part  of  the  pur- 
chaser to  perform  the  covenants.  There 
Sir  James  Wigram  held,  that  the  plaintiff 
vas  entiUed  to  a  lien  on  the  estate  for 
the  payment  of  the  15«.  a  week.  These 
weie  the  eases  mainly  relied  upon.  The 
Hsaterof  the  Rolls  held  tbatall  these  cases 
vere  cases  in  which  the  particular  drcum- 
■tsoees  mast  be  looked  at ;  and  though 
there  were  these  eases,  there  were  Clarke 
T.Aoyfe(4)  and  BueJtland  v.  PoehteU  (5) 
■opposed  to  have  a  contrary  aspeet ;  and 
uo  it  was  stated  with  regard  to  the  case 
of  Tardiffe  v.  Scrvghan,  before  Lord 
CommissioneT  Loughborough,  that  Vice 
Chancellor  Shadwell  was  o{  opinion  Lord 
Eldon  had  overruled  it.  The  subject  was 
alio  canvassed  by  Lord  St.  Leonards  in 
bia  book.  His  Lordship  confessed  the  con- 

(Z)  2  Anstr.  SSO. 
Jt) «  Hate,  110)  s.  c.  16  Law  J.  Hep.  (kj.) 

(4)  i  Sin.  499. 
IS)  15  lUd.  406. 


elusion  he  had  arrived  at  was,  that  the 
Master  of  the  Rolls  was  right  in  saying 
you  cannot  lay  down  any  general  rule  on 
the  subject,  but  must  be  guided  by  the 
circumstances  of  each  particular  case  ;  and 
he  not  only  concurred  with  him  that  there 
was  no  Hen  of  necessity,  but  also  thought 
the  circumstances  of  this  case  were  such 
as  to  exclude  the  notion  that  the  parties 
could  have  believed  they  had  a  lien  on 
the  property,  and  he  came  to  that  con- 
elnsion  very  much  on  the  ground  of  the 
impossibility  of  a  person  purchasing  an 
estate,  which  should  be  inalienable,  as  far 
as  he  was  concerned,  for  three  lives.  Where 
a  vendor  did  not  receive  the  whole  of  the 
purchase-money,  the  purchaser  could  get 
the  estate  free  by  paying  a  gross  sum  of 
money,  but  where  it  was  simply  an  an- 
nuity for  lives,  his  Lordship  confessed  that, 
though  there  were  different  expressions  in 
different  cases  on  the  subject,  be  should 
always  be  extremely  slow  to  hold  that  a 
vendor  could  be  understood  to  say  an 
estate  was  inalienably  so  long  as  any  of 
tlie  annuitants  are  alive — it  was  not  re- 
duced to  option,  but  was  a  perpetual  charge 
during  three  lives.  His  Lordship  thought 
it  was  mainly  on  this  ground  that  the 
Master  of  the  Rolls  decided  it  could  not 
be  intended  to  he  a  lien  on  the  estate. 
There  were  certain  expressions  which  had 
been  adverted  to  in  the  argument  itself 
which  would  seem  to  bear  this  out ;  and 
what  was  intended,  as  far  as  it  struck  his 
Lordship's  mind,  was  this— there  was  to  be 
a  charge  on  something  for  an  indefinite 
period  of  time  daring  three  lives.  It  was 
impossible  to  suppose  a  purchaser  would 
take  an  estate  lubjeet  to  a  burthen  of  that 
sort.  One  of  the  cases  he  had  referred  to 
was  the  ease  of  parents  giving  up  their 
property  in  their  lifetime  to  their  children, 
stipulating  that  they  should  have  a  charge 
during  their  lives.  It  was  like  the  case  of 
a  settlement,  a  charge  on  it  during  their 
lives,  and  afterwards  to  go  to  their  chil- 
dren. Just  the  same  observation  occurred 
in  the  case  before  Sir  James  Wigram.  That 
was  the  ease  of  a  person  who  had  an  in- 
terest in  ground  rents,  and  be  gave  them 
ap  on  a  covenant  to  pay  him  ISs.  a  week 
absolutely,  that  was,  to  pay  him  15s.  a 
week  ont  of  the  ground  rents.  That  was 
the  consideradon  he  expected  to  receive. 
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As  to  the  tihort  cue  in  AnttnMer,  the 
Court  took  care  the  estate  should  be  sub- 
ject to  the  aDikuity,  and  there  was  nothing 
to  lead  to  a  distinct  eonelnsion  as  to  what 
were  the  intentions  of  the  parties.  His 
Lordship  concurred,  therefore*  with  the 
Master  of  the  Rolls  in  thinking  it  couid 
not  have  been  the  intention  of  Uie  parties 
that  the  annuity  should  be  charged  on  the 
estate  that  was  sold.  But  although  his 
Lordship  concurred  in  that  view  of  the 
ease,  the  qnesdon  still  remained  whether 
this  decree,  and  whM  was  afterwards 
done  upon  it  in  subseqomt  proceedings, 
bad  been  in  conformity.  The  decree  ex- 
cluded the  claim  of  Mrs.  Unucane  and 
those  who  represented  her  from  a  right*  to 
which,  on  general  principles,  they  were 
clearly  entitled.  The  decree  declared  the 
rights  of  the  parties  to  this  estate  in 
fourths,  and  then  declared  that  the  defen- 
dant Maria  Finncane's  interest  had  passed, 
&c.,  and  that  the  defendant  Ann  Frances 
Elizabeth  Oayfere  should  execute  a  pro- 
per conveyance  of  the  said  undivided 
fourth  shares  and  moieties  of  undivided 
fourth  shares  to  the  parties  entitled  thereto 
according  to  the  declaration.  Now,  his 
Lordship  thought  tliat  was  wrong,  because, 
though  be  did  not  think  Haria  Finueaae 
had,  by  the  terms  of  this  contract,  any 
lien  on  the  estate  fen-  the  payment  of  the 
annuity*  he  was  clearly  of  opinion  this 
Court  had  no  right  to  call  on  Maria  Finn- 
cane,  or  those  who  came  after  her,  or  those 
who  were  tmstees  of  Maria  Finucane,  to 
conrey  her  interest  in  the  property  until 
they  gave  her  that  which  she  undoubtedly 
stipulated  for  here  as  the  consideration  oif 
a  conveyance,  namely,  a  bond  to  secure  the 
annuity.  It  was  stated  that  there  was  a  re- 
ference to  the  Master  to  settle  the  bond. 
That  was  right ;  the  direction  was  wrong 
which  forced  upon  the  representatives  the 
obl^ation  of  conveying  the  estate  until  a 
proper  bond  was  given  to  secure  the  an- 
nuity. The  bcmd  originally  was  intended, 
no  doubt,  to  be  the  bond  of  Mr.  Dunbar, 
and  if  this  transaction  had  been  under 
consideration  immediately  after  the  matter, 
his  bond  might  have  been  all  sufficient, 
and  no  question  then  made  about  its  satis- 
faction. But  he  had  bought  the  esUte, 
and  now  what  the  vendor  was  entitled  to 
was  a  bond  of  acme  sort  ox  other ;  and  if 


a  bond,  then  such  a  bond  as  the  Maatsr 
should  think  was  a  Talid  and  snfficieot 
bond ;  and  inasmuch  as  there  were  con- 
siderable arrears  of  the  annuity,  no  bond 
would  answer  the  description  of  the  bond 
to  which  she  was  entitled  which  did  not 
effectually  secure  the  payment  of  these 
arrears.  It  must  be  a  bond  to  secure  tha 
payment  of  these  arrears,  and  to  secure 
the  future.  That  was  what  should  be  done 
here,  and  the  decree  was  wrong  in  not  cos- 
taining  a  declaration  to  that  effect.  His 
Lordship  thought,  from  what  he  could  see 
of  the  report  of  tlw  case  and  the  terms  of 
the  order,  tltat  it  was  extremely  doubtful 
whether  tiiis  point  was  brought  before  the 
Master  of  the  Rolls. 


Wood,  V.C.7    welleslet  v.  the  earl 

Dec.  5,  23.  y  OF  MOKKIHGTOH. 

Incumbered  Estates  Aet,  Sale  mukr^ 

Portions — Tenant  for  Life. 

26,000f.  pari  of  thtprodaee  ^f  «  ssif 
under  the  Ittrumbered  Estates  Act,  having 
been  set  asUa  by  the  Commisaumert,  and  is- 
9*st«d  in  eenseis  to  satisfy  portions  of  that 
awwunt,  whieh  were  payable  out  of  the  estate 
upon  the  death  ef  the  tenant  for  /t/e,--Held, 
that  the  tenant  for  Ufe  was  entitled  as  agamst 
the  pertioners  to  the  dividends  in  the  msam 
time* 

By  the  settlement  made  on  the  marriage 
of  the  late  Earl  of  Momington,  dated  lbs 
ISth  of  March  1812,  the  late  Earl  and  his 
&ther,  afterwards  Lord  Maryborough,  ap- 
pointed certain  estates  in  Ireland,  nlled 
the  Foibes  Estates,  to  tmstees  for  a  term 
of  600  years,  to  take  eObct  from  the  death 
of  the  survivor  of  them,  upon  trust  to  raise 
Sfi.OOOt.  for  the  portions  of  the  younger 
children  of  the  then  intended  marriage  i 
and  other  estates,  called  the  Pole  EststM^ 
also  in  Ireland*,  were  appointed  to  the 
same  trustees  for  a  term  of  1,200  yesrs, 
for  better  securing  the  same  portions.  The 
estates  were  afterwards  sold  by  the  Com- 
missioners for  the  Sale  of  Incumbered 
Estates,  the  order  for  sale  being  made  on  a 
petition  presented  by  the  present  Earl, 
who  had  bought  up  a  small  incumbrance 
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ID  order  to  rapport  fait  petition»  uid 
KfiOa.,  part  of  the  produce  of  the  sale, 
wu  set  acide  by  the  Commiiaionen  to 
satisfy  the  poTtiont,  and  was  inreBted  in 
theparehase  of  27,084j.  16$.  4d.  conaola, 
which  was  transferred  into  court  in  pur- 
Boanee  of  an  order  made  in  the  cause.  By 
an  order  made  in  the  cuae  an  the  petition 
of  the  present  Earl,  who,  as  an  ineambran- 
eer  on  the  interests  of  the  late  Earl,  had 
obtained  u  order  diarging  the  late  Earl'a 
fatarests  in  Ae  Bank  aanniti«B,  it  waa 
ordered,  that  the  dividends  should  be  paid 
to  the  present  Earl  until  farther  otiet. 
The  late  Earl  died  on  the  Ist  of  July  1857, 
and  the  present  Earl  received  the  dividend 
which  accrued  due  on  the  5  th  of  the  same 
month.  The  administrator  of  James  Wel- 
lesley,  one  of  the  two  younger  children  of 
the  late  Earl,  now  presented  a  peUtion 
praying,  amongst  other  things,  that  the 
rights  and  interests  of  all  parties  in  this 
dividend  might  be  declared,  and  that  the 
pnsent  Earl  might  be  directed  to  replace 
10  ranch  thereof  as  should  be  found  to  be- 
hMig  to  the  estate  of  James  Wellesley  (1). 

Mr,  Ceinu  and  Mr,  Dnea,  for  the 
petitioner.— The  fond  must  he  taken  as 
bring  been  raised  and  invested  on  the  1st 
of  Jely,  the  day  of  the  late  Earl's  death,  in 
vhieh  case  we  should  be  entitled  to  the 
dividends  which  accrued  due  on  the  5th,  or 
else  we  are  entitled  to  have  the  full  sum  of 
S5,000i.  raised  now,  with  interest  at  4/. 
per  eent.  from  the  1st  of  July.  We  are 
satided  to  all  the  aecretione  of  the  fund  to 
aacircr  any  deBdeney  canted  hy  the  fall 
of  stocks. 

MicheU  V.  MieheU,  4  Beav.  549. 

11  4-  12  Viet.  e.  48. 

124-  18  Viet,  e.  77. 

Mr.  Bolt  and  Mr,  Nalder,  for  the  pre- 
•BBt  Lord  Momington,  contended  that  the 
find  ou^t  to  be  treated  as  land  during 
the  life  of  the  tenant  for  life,  and  the  cbil- 
drni  were  only  entitled  to  the  income  from 
Ins  death. 

(1)  It  qipear«d  that,  on  Uie  sstomption  tfast  the 
kto  Esd  had  a  lift  interest  in  the  fond,  Os  divi- 
'nd  das  on  the  ffth  of  Joly  was  i^ordonable 
ndw  aa  Ml  of  die  iiUi  FsiUsmsat  passed  befors 
AsCske. 


Mr.  W.  H.  G.  Bagthaae  and  Mr,  F,  G, 
A.  fVUUam,  for  other  parties. 
Mr.  Cainu  replied. 

Dec.  28.— Wood,  V.C. — The  point  in 
this  case  arose  upon  what  took  place  in 
Ireland  on  a  sale  under  the  Incumbered 
Estates  Act.  The  late  Earl  of  Momington 
was  tenant  for  life  of  the  estate,  out  of 
which  25,0002.  was  to  be  raised  on  his 
death  for  the  portion  of  his  younger  diiU 
dren ;  uid  the  rait  was  instituted  for  the 
purpose  of  aseertaining  the  rights  of  the 
persons  interested  in  the  portions.  It  was 
declared  that  the  administrator  of  James 
Wellesley  was  entitled  to  one  half  the  fund. 
It  appears  that  a  sale  of  so  much  of  the 
estate  as  would  ruse  25,0002.  was  made 
under  the  Incumbered  Estates  Act,  and 
upon  the  motion  of  the  solicitors  having 
the  carriage  of  the  proceedings  in  the  In- 
cumbered  Estates  Court,  it  waS  ordered  by 
the  Commissioners  that  the  money  should 
be  invested  in  consols,  and  that  the  amount 
of  consols  so  purchased  should  be  trans- 
ferred to  the  Bank  of  England,  in  order 
that  a  power  of  attorney  might  be  executed 
to  the  Accountant  General  of  this  court,  to 
enable  him  to  make  a  teansfer  to  the  credit 
of  the  cause.  I  find  there  is  a  section  in 
the  act,  which  authorises  the  Commissioners 
to  lay  out  the  money  in  Eaglish  funds ; 
and,  therefore,  it  does  not  appear  that  they 
exceeded  their  power.  The  25th  section 
of  the  Amendment  Act(12  &  13  Vict.  c.  77.) 
discharges  the  purchaser,  upon  payment 
into  the  Bank,  from  all  liability  in  respeot 
of  the  application  of  the  parchase4Boney. 
Then  the  30th  section  enacts,  that  the  sn>- 
I^ns  of  the  pnTchase-moiiey,  after  |>ayment 
of  the  costs  and  expenses  and  satisfaction 
of  the  inrambranees,  is  to  he  pidd  to  the 
owner  previously  to  sncb  sale,  where  such 
owner  waa  absolntely  entitled  thereto ;  or 
where  not  so  entitled,  to  be  lud  out  in  the 
purchase  of  land  to  be  limited  to  the  same 
uses  as  the  land  sold  stood  limited  to ;  and 
until  such  money  can  be  so  laid  out,  it  may, 
under  such  order  as  aforesaid,  be  transferred 
or  paid  over  to  truatees  to  be  appointed 
or  approved  by  the  Commissioners,  &c. ; 
and  by  section  31.  any  money  so  paid  into 
the  Bank  as  aforesaid  may,  by  order  of  the 
Commissioners,  he  invested  in  their  name 
in  the  purchase  of  any  stocks,  fimds  or 
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annuitiei,  tranifenble  at  the  Bank  of  Ire- 
land ;  and  until  the  same  shall  be  sold  by 

order  of  the  Commissioners  for  the  pur- 
poses of  this  act,  the  dividends  thereof 
shall  from  time  to  time  be  applied  under 
the  order  of  the  Commissioners  in  like 
manner  as  the  rents  of  the  land,  or  lease^ 
or  part  thereof,  from  the  sale  whereof  the 
money  invested  in  such  stocks,  funds  or 
annuities  has  arisen,  would  have  been 
applicable ;  and  by  the  35th  section,  where 
any  money  arising  from  a  sale  under  this 
act  is  not  immediately  distributable,  or 
the  parties  entitled  thereto  cannot  be  as- 
certained, or  where  from  any  other  cause 
the  Commissionen  think  it  expedient  for 
the  protection  of  the  rights  and  interests 
therein,  the  Commissioners  may  order 
such  money,  or  any  stocks,  funds  or 
securities  in  which  the  same  may  have 
been  invested  under  this  act,  to  be  trans- 
ferred to  the  account  of  the  Accountant 
General  of  the  High  Court  of  Chancery,  or 
of  the  Court  of  Exchequer  in  Ireland,  or, 
where  the  case  may  require,  of  the  High 
Court  of  Chancery  in  England,  and  the 
Court  tnay  deal  with  the  money  as  under 
the  Trustees'  ReGef  Act.  The  Commis- 
sioners have  exercised  these  powers,  and 
have,  by  their  order,  caused  12,5002.  to 
be  invested  in  Government  securities,  and 
transferred  to  this  Court.  There  is  no 
order  as  to  the  other  sum  of  12,600/.,  but 
I  must  take  it  that  the  whole  25,000/. 
was  set  aside  for  the  portions.  It  seems 
plain,  looking  at  the  substance  and  spirit 
of  the  act,  that  the  money  is  to  be  dealt 
with  as  if  laid  out  in  the  purchase  of  land, 
and,  therefore,  I  must  look  on  it  as  repre- 
senting so  much  land.  It  is  clear  from  the 
80th  section  that  the  legislature  did  not 
mean  to  interfere  with  the  r^bts  of  the 
parties  entitled  to  the  land,  but  merely  to 

grovide  for  the  payment  of  the  incum- 
rances.  The  Commissioners  set  apart 
the  25,0001.  and  freed  the  rest  of  the 
land.  It  is  obvious  that  the  money  must 
be  looked  upon  as  land  charged  with  por- 
tions, which  are  not  payable  until  the  death 
of  the  late  Lord  Momington.  The  Court 
must  regard  the  property  as  unconverted 
until  the  portions  are  payable ;  and  I  must 
hold  that  the  late  Earl  continued  in  pos- 
session of  as  niuch  land  as  the  25,0001. 
TCfnaenU,   got  it  is  said  that  the  por- 


tioners  are  entitled  to  have  the  dividends 
kept  back  in  order  to  indemnify  them 
gainst  loss  by  a  fall  in  the  price  of  funds 
after  the  investment.  It  would  be  a  moo- 
strous  thing  to  construe  the  act  as  de- 
priving the  tenant  for  life  of  all  the  income 
of  the  fund  which  is  not  distributable  until 
his  death,  in  order  to  guard  against  a 
pMsible  deficiency.  On  the  instructions 
of  the  Commissioners  to  inrest  this  exact 
sum,  I  hold  that  it  remained  land,  hciag 
only  converted  for  a  specific  purpose.  The 
tenant  for  life  therefore  is  entitled  to  the 
income  up  to  the  day  of  his  death. 

  % 

Stuart.V.O 

Dec    2        f    SIDEBOTTOM  V.  ADKINS. 

Praetiee — AUaehment  for  Wantj^  A%- 
mvr — Evidenee—Seniee  of  Itatrrogi^ 

Ties. 

Atlaekmeni  for  tsmf  of  answer  ordond 
upoit  evideneo  eoMUHnff  of  a  jHmioniMliisi 
of  terviee  of  the  inierrogaiorieM  upon  the  de- 
fendant*t  solicitor  in  the  handwriting  of  the 
clerk  by  whom  the  service  had  been  effeetedf 
and  an  a^atit  by  another  clerk  of  the 
plaintiff's  solicitor  of  the  verbal  admission 
of  such  service  by  the  defendant's  solicitor. 

Mr.  Bazalyette,  on  behalf  of  the  plain- 
tiff, moved  for  an  attachment  against  the 
defendant  for  want  of  an  answer;  the 
amended  interrogatories,  though  served  on 
the  defendant's  solicitor  in  September  last, 
not  having  yet  been  answered.  As  evi- 
dence in  support  of  the  application,  a 
memorandum  of  the  service  of  the  interrcH 
gatories  indorsed  on  the  draft  copy  of 
such  interrogatories  in  the  handwriting  of 
the  clerk  (now  abroad)  by  whom  the  ser- 
vice had  been  effected,  was  produced,  and 
an  affidavit,  by  another  clerk  of  the  plain- 
tiff's solicitor,  of  the  verbal  admission  by 
the  defendant's  solicitor  of  such  service 
was  read. 

Stuart,  V.C.  ordered  the  attachment  to 
be  issued. 
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L.C.  ■) 
Not.  5, 6, 7  ;  >  caddick  v.  scidmohe. 
Dec.  2.  J 

SlattUe  of  Frauds  —  Partnership  in 
Mines. 

A.  B.  fled  a  bill  against  C,  D.  alleging 
M  ^emeni  between  them  in  1846,  for 
msriing  the  T.  mine,  in  which  C.  D.  had  a 
tern  o/  years,  subject  to  the  payment  of 
aiMnal  instalments  of  SOOl.  each,  and 
fraj/iMg  an  oeeamf,  ^e.  The  biil  stated 
tkat  the  mine  was  aflervardi,  in  1847, 
iemised  hg  C.  D,  to  E.  F.  on  a  rogaUg, 
asd  that  A-  B.  had  paid  to  C.  />.  monies 
fB  aeeonnl  of  their  partnership,  and  on 
Me  oeeasion,  in  1849,  C.  D.  had  signed 
s  receipt  as  follows  —  "  Received  from 
A.  B.  2501,,  his  ehare  of  dividend  in  instal- 
ment due  to  Messrs.  B.  [the  lessors]  for 
Ike  T.  mine."  C.  D.  set  up  a  totally  dif- 
jtrttt  agreement  to  that  alleged  by  the 
pUinliff,  and  claimed  the  benefit  of  the 
Statute  of  Frauds : — Held  ( affirming  the 
iteisipn  of  one  ^f  the  Vice  Chancellors), 
that  the  subject  af  agreement  was  wiihin  the 
meaning  of  ^eSlaluie  of  Fns»ds,and  that  the 
receipt  was  not  sufficient  to  lake  the  ease 
est «/  the  operation  of  the  stafmte. 

Thiiwu  an  appeal,  by  the  plaintiff^  trom 
a  decree  of  Kindenley,  Y.C,  diimissing 
the  bill  vith  costs. 

The  bill  was  filed,  by  the  plaintiff,  a 
■olicitor  in  the  county  of  Stafford,  against 
the  defendant  Skidmore,  vho  was  a  miner. 

The  case  stated  by  the  bill  was  as  fol- 
lowi: — The  defendant  had,  under  an  inden- 
ture, dated  the  29th  of  August  1846,  in 
nnrideration  of  2,000f.  then  pildf  become 
ntitled  for  a  term  of  twenty-one  yean  to 
MTtain  beds  of  coal,  ironstone  and  iron  ore, 
it  Tiridale,  in  Staifordshin,  subject  to  the 
psyment  of  seven  snccessiTe  annual  sums 
4V  instalments  of  500/.  each,  the  first  to 
Iwpaid  on  the  4th  of  Jxine  1847. 

At  the  time  of  the  demise  of  this  col- 
liery the  defendant  was  engaged  in  part- 
Bership  with  Samuel  Wagstaff  in  working 
»  sdjoinhtg  coUiery,  call«l  the  Sutheriand 
CoUicry,  and  they  had  nearly  exhausted 
^  coal  in  the  Sutherland  Colliery,  except 
s  rib  of  coal  which  was  left  to  keep  out  the 
water  from  the  Tividale  Colliery. 
The  Sutherland  Colliery  was  on  a  lower 


level  than  the  great  bulk  of  the  Tividale 

Colliery,  but  three  acres  of  the  Tividale 
Colliery  were  on  a  low  level  with  the 
Sutherland  Colliery.  They  proceeded  to 
work  out  the  Sutherland  Colliery,  except 
the  rib  of  coal,  and  had  been  proceeding 
to  work  out  the  three  acres  of  the  Tividale 
Colliery,  which  were  upon  the  low  level. 

Shortly  after  the  execution  of  the  leasci 
the  defendant  called  on  the  plaintiff  and 
shewed  him  the  lease,  and  invited  him  to 
become  a  partner  with  him  in  working  the 
Tividale  Colliery  (meaning  that  colliery, 
except  the  three  acres),  telling  the  plaintiff 
that  he  and  his  partner  Wagstaff  had  taken 
the  three  acres  and  paid  2,000/.  as  the 
consideration  for  them,  and  representing 
that  the  beds  of  coal  comprised  in  the  lease 
were  valuable,  and  that  the  working  of 
the  same  must  prove  a  profitable  enter- 
prise. 

Upon  the  faith  of  these  representations, 
as  alleged  by  the  bill,  the  plaintiff  con- 
sented to  join  the  defendant  in  a  co-part- 
nership for  the  working  of  the  same 
colliery,  and  Uie  plaintiff  and  the  defen- 
dant uereupon  agreed  to  become,  and 
did  in  fact  become  partners  upon  the 
terms  that  the  Tividale  Colliery,  exclusive 
of  the  three  acres,  was  to  be  managed  and 
carried  on  by  the  defendant  in  his  own 
name ;  that  the  plaintiff  should  be  a  dor- 
mant partner  therein  ;  and  that  the  plaintiff 
and  the  defendant  should  be  equally  in- 
terested in  the  profits  of  the  concern. 

In  the  spring  of  the  year  1847  the 
plaintiff  and  the  defendant  commenced 
preparations  for  opening  Uie  Tividale 
Colliery,  and  for  that  purpose  purchased 
some  old  machinery. 

On  the  I3th  of  July  1847  the  plaintiff 
paid  the  defendant  on  account  of  his 
interest  8001.  towards  payment  of  the  first 
instalment,  which  was  due  under  the  in- 
denture of  lease,  and  the  expenses  incurred 
in  preparation.  The  receipt  signed  by  the 
defendant  for  this  300/.  was  as  follows : — 
"  Received  of  Mr.  Elisha  Caddick  the 
sum  of  SOOf.  on  account  of  his  sfaaxe  in 
the  Tividale  Mine." 

On  the  16th  of  the  same  month  the 
defendant  concluded  an  agreement  with 
Caddick  (not  connected  with  the  plaintiff) 
and  Mason  to  execute  to  them  a  lease  for 
fburteen  ye^rs,  from  the  24th  ef  June 
Z 
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1 847,  at  a  royalty  ;  and  by  the  agreement 
it  was  provided  that  Caddick  and  Mason 
should  pay  the  defendant  all  monies  which 
had  been  expended  by  him  in  or  about  the 
colliery  ;  and  this  they  subsequently  did. 

The  hill  then  stated  that  from  the  time 
of  entering  into  the  co-partnership  the 
defendant  had  the  sole  controul  over  the 
colliery,  and  that  all  payments  on  account 
thereof  were  made  through  him.  Two 
receipts  signed  by  the  defendant  were  as 
follows : — 

"Slitof  October.  184ft. 

"Received  of  Mr.  Elisha  Caddick  the 
further  sum  of  3001.  on  account  of  his 
share  in  the  Tividale  Mine." 

"  Hfindtwortb,  Slit  of  October,  1846. 

"Received  from  Mr.  Caddick  250/., 
his  share  of  dividend  in  instalment  due 
to  Messrs.  Bannister  [the  lessors]  for  the 
Tividale  Mine." 

Various  sums  of  money  were  from  time 
to  time,  during  the  years  from  1848tol86S, 
received  by  the  defendant  from  Caddick 
and  Mason,  to  whom  the  colliery  had  been 
demised,  and  were  received  therefore,  ac- 
cording to  the  bill,  on  the  joint  account  of 
the  plaintiff  and  the  defendant. 

The  hill  then  stated  that  the  colliery 
having  become  considerably  more  pro- 
ductive than  it  had  originally  been,  the 
defendant,  in  the  month  of  January  1852, 
iVaudulently  misrepresented  to  the  plain- 
tiff what  the  state  of  the  colliery  was,  and 
induced  him  by  fraud  and  misrepresenta- 
tion to  give  up  his  interest  in  the  colliery 
upon  a  representaUon  that  it  was  a  valae. 
leas  property,  whenas,  in  truth,  it  was 
valuable,  and  he  sold  the  colliery  for  a 
very  lai^  sum  of  money,  between  8,000<, 
and  9,000f.,  which  was  only  discovered 
by  the  plaintiff  long  afterwards.  The 
object  of  the  hill  was  to  obtain  a  declara- 
tion that  the  plaintiff  was  a  partner  with 
the  defendant  in  the  Tividale  Colliery  until 
the  sale  thereof  in  December  1853,  and  to 
have  an  account  taken  of  all  the  dealings 
and  transactions  of  the  defendant  in  re- 
spect of  the  colliery,  including  an  account 
of  all  monies  received  by  him  on  account 
of  the  sale  of  the  Tividale  Colliery,  &e. 

The  defendant  in  answer  to  the  bill  said, 
in  substance,  that  it  was  true  an  agree- 
ment was  entered  into  between  him  and 
the  plaintiff,  bot,  it  was  a  different  agree- 


ment from  that  which  was  alleged  by  the 
bill,  for  it  was  an  agreement  which  ex- 
pressly or  impliedly  stated  that  the  mines 
should  be  demised  to  Caddick  and  Mason 
and  worked  at  a  royalty,  and  on  certain 
terms.  The  defendant  stated,  that  large 
sums  of  money  were  to  be  paid  by  the  plaio- 
tiff  on  account  of  the  defendant's  prevbot 
expenditure,  and  that  the  defendant  was  to 
have  an  allowance  of  SOI.  ft  quarter  for  hii 
management  of  the  mine.  He  then  in- 
sisted on  the  Statute  of  Frauds  in  bar  of 
the  plwntiff'a  demand,  saying  that  this 
was  an  agreement  relating  to  land,  and 
which  would  not  be  available  at  law  unless 
reduced  into  writing  and  signed  by  the 
defendant  or  some  person  authorised  by 
him. 

Witnesses  were  examined,  and  the  cause 
came  on  to  be  heard  before  Kinder^ 
ley,  V.C,  who  dismissed  the  bill,  his 
Honour  being  of  opinion  that  the  agree- 
ment set  up  by  the  bill  was  not  sndi  an 
agreement  as  was  in  truth  substantiated 
by  the  evidence,  the  agreement  alleged 
by  the  bill  being  an  agreement  that  they 
should  become  partners  in  the  workmg 
of  the  mine,  whereas,  in  fact,  in  the  view 
of  his  Honour,  it  was  an  agreement  for 
demising  it  at  a  royalty,  and  an  agree- 
ment diffbrent  feim  that  alleged  by  the 
bill. 

Mr.  Glasse  and  Mr.  C.  Hall,  for  the 
plaintiff,  contended  that  this  was  not  the 
ease  of  a  suit  for  specific  perfoimanee, 
but  of  a  partnership  suit,  instituted  for  the 
purpose  of  obtaining  an  aeconnt.  The 
Statute  of  Frauds  did  not  apply  to  suefa  a 
ease,  as  was  shewn  by— 

Dale  V.  Hamiltont  5  Hare,  S69;  s.  e. 

16  Law  J.  Rep.  (i).8.)  Chanc.  126, 

397. 

Phillips  V.  PhilUpM,  1  Myl.  &  K.  649; 
s.  c.  1  Law  J.  Rep.  (n.s.)  Chane. 
214. 

Const  V.  Harris,  Turn.  &  R.  496, 523. 
In  Mundy  v.  JolUffe{\')  Lord  Cottenham 
said,  "  Courts  of  equity  exercise  them 
jurisdiction  in  decredng  specific  perform- 
ance of  verbal  agreements  where  thne  has 
been  part  performance,  for  the  purpose  of 

(1)  &  Myl.  &Cr.  167;  t.c9UwJ.  Rep.  (».«.) 
Chane.  862. 
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pccTeDtug  the  great  iDjoitice  whidi  would 
ariu  from  permitting  a  party  to  eieape 
firoiii  the  engagementa  he  hu  entered  into, 
vpon  the  groood  of  the  Statute  of  Fr«id*t 
after  the  other  party  to  the  contract  has, 
upon  the  &ith  of  such  engagement,  ex- 
pended hi«  money  or  otherwise  acted  in 
eucution  of  the  agreement.  Under  such 
dreumitances  the  Court  will  struggle  to 
prevent  such  injustice  from  being  effected; 
and  with  that  object  it  has  at  the  hearings 
when  the  plaintiff  has  failed  to  establish 
the  precise  terms  of  the  i^eement,  endea- 
voured to  collect,  if  it  can,  what  the  tenni 
it  really  were." 

In  the  present  ease,  the  receipts  which 
had  been  eigned  were  sufficient  to  take 
it  out  of  the  operaUon  of  the  Statute  of 
Fnnda. 

The  Attorney  General^  Mr.  FreeUnff, 
snd  Aff.  Peurgtm^  for  the  defendants,  as 
to  the  nature  of  the  allied  partnerriiip, 
referred  to— 

Crawhay  r.  MavU,  1  Swanst.  495. 
Roberts  t.  Eberkardt,  Kay,  148  ;  s.  c. 
23  Law  J.  Rep.  (n.s.)  Chanc.  201. 
As  to  the  objection  on  the  ground  of  the 
Statute  of  Frauds,  they  contended  that 
Ikere  ms  a  great  difference  between  a 
contract  to  work  a  mine  and  a  contract  to 
tike  a  mine ;  the  former  might  not  require 
a  aota  in  writing  to  satisfy  the  Statute  of 
Frsads.— 

fTatem  t.  SpratUtf,  10  Exch.  Rep.  22; 
s.  e.  24  Law  J.  Rep.  (n.s.)  £xch. 
63. 

Powellv.  Jes»opp,l8  Com.  B.  Rep.  336 ; 
B.V.  25  Law  J.  Rep.  (n.s.)  CP.  199. 

Baxter  v.  Brown,  1  Man.  &  G.  193. 

Bmfce  T.  Greet,  Betty's  Rep.  608. 
The  essential  points  of  the  alleged  agree- 
nent  wm  not  to  be  found  in  the  receipts, 
■nd  there  was  no  part  performance  to 
tske  the  ease  out  of  the  operation  of  the 
MatDte. 

Clkun  Cooke,  I  Sch.  &  Lef.  2S. 
BegnMg  t.  Waring,  Younge,  S46. 

Mr.  Gttt$a*,  in  rejdy. 

Dee.  2. — The  Lord  Chancellor  (after 
■tsting  the  facts  as  above)  said— It  is  not 
B<ceisary  for  me  to  consider  whether  the 
■HcnanU  in  the  bill  of  the  contract  is 


inaccurate,  and  supposing  it  to  be  inaccu- 
rate, is  nevertheless  such  an  averment  as 
would  enable  the  Court  to  carry  into  exe- 
cution the  real  agreement,  if  it  could  ascer- 
tain what  that  agreement  was,  and  that  it 
was  an  agreement  which  ought  to  be  car- 
ried into  execution.  It  is  not  necessary 
for  me  to  determine  this,  because  I  am 
clearly  of  opinion,— viewing  the  agreement 
upon  the  strong  balance  of  evidence,  to 
have  been  an  agreement  that  these  persons 
should  become  partners  in  the  colliery  in 
this  aens^  that  it  was  to  be  demised  upon 
royalties,  and  the  royalties  to  be  divided  in 
some  proportions  between  them, — that  that 
is  an  agreement  not  capable  of  being  en- 
ibrced  unless  it  is  a  valid  u;reement  within 
the  Statute  of  Frauds,  f  am  clearly  of 
opinion  that  there  is  nothing  here  to  take 
the  case  out  of.the  operation  of  the  statute. 
There  certainly  was  no  agreement  signed 
at  the  time.  The  only  signatures  which 
would  take  the  ease  out  of  the  statute  are 
the  receipts  signed  by  the  defendant  when 
the  money  was  paid  by  the  plaintiff,  on  ac- 
count of  his  interest  in  this  mining  trans- 
action. The  third  receipt,  dated  the  31st 
of  October  1849,  is  the  only  one  of  the 
documents  that  created  any  doubt  in  my 
mind  as  to  whether  there  was  a  suf- 
ficient signature  to  take  the  case  out  of 
the  operation  of  the  statute.  I  think  the 
fair  inference  from  that  receipt  is,  that 
upon  some  terms  or  other  the  plaintiff  had 
bound  himself  to  contribute  towards  this 
instalment  ;  and  if  that  was  sufficient  to 
take  the  case  out  of  the  statute,  I  think 
that  may  fairly  be  inferred  from  that  third 
receipt,  which  could  not  be  from  the  prior 
receipts.  But  that  is  not  sufficient  to  take 
the  case  out  of  the  operation  of  the  statute 
when  that  statute  requires  that  an  agree- 
ment relating  to  land  should  be  an  agree- 
ment signed  by  the  party  to  be  charged. 
Although  the  Court  has  struggled  to  bring 
within  the  description  of  signed  agree- 
ments any  instrument,  however  informal, 
which  does  in  truth  disclose  what  the 
terma  of  the  contract  were,  the  Court  has 
never  repealed  the  Statute  of  Frauds  by 
holding  a  writing  which  does  not,  by  rea- 
sonable inference,  disclose  what  the  agree- 
ment was,  to  be  a  signature  within  the 
meaning  of  the  statute.  Now,  although 
that  receipt  may,  and  I  think  does,  shew 
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that  there  were  certain  terms,  one  of  which 
terms  was,  that  the  plaintiff  was  to  pay  a 
portion  (say  one-half)  of  the  rent,  it  does 
not  at  all  shew  how  they  were  to  be  mutu- 
ally interested  in  the  result  of  this  pay- 
ment, and  this  is  the  point  on  which  the 
parUes  are  distinctly  at  issue.  The  very 
object  of  the  Statute  of  Frauds  was  to 
prevent  parol  evidence  being  gone  into  to 
have  that  elucidated  which  parties  hav« 
failed  to  make  distinct  by  reducing  into 
writing.  In  my  opinion  that  affords  a 
conclusive  answer  to  the  claim  of  the 
plaintiff.  The  ground  upon  which  I  pro- 
ceed is,  that  the  agreement  was  an  agree- 
ment for  the  purchase  of  land,  which  was 
not  reduced  into  writing ;  that  the  terms  of 
the  contract  cannot  be  ascertained  ;  that 
there  has  been  no  part  performance  ;  that 
the  defendant  sets  up  a  totally  different 
contract  from  that  insisted  on  by  the  plain- 
tiff, and  claims  the  benefit  of  the  Statute 
of  Frauds.  I  am  of  opinion,  therefore, 
that  the  bill  was  properly  dismissed  by 
the  Vice  Chancellor. 

Appeal  dUmisted,  wUh  coats. 


Wood,  V.C."?  -™.™.-,- 

'  -  -       >      BEBBTOH  V.  8TUTELT. 

,Jan.  12.  3 

Speeifie  Performance. 

By  an  agreement,  in  writing,  A.  agreed 
to  demise  to  B.  certain  premises  which  were 
then  in  lease  to  C,  and  B.  undertook  to  pro- 
cure a  surrender  of  the  existing  lease  from 
C,  and  to  accept  the  new  lease.  C.  having 
afterwards  refused  to  surrender,  A.  filed 
a  Wl  against  B.  for  specific  performance, 
with  a  modification : — Held,  upon  demurrer, 
that  the  hiU  eould  not  be  sustained. 

The  bill  in  this  case  stated  that,  in  July 
1857i  the  plaintiff  purchased  the  residue  of 
a  lease  of  premises  called  the  North  London 
Depository,  subject  to  an  under-lease  at  a 
rent  of 300/.,  then  vested  in  the  defendant's 
father,  and  of  which  seven  years  were  un- 
expired ;  that  the  defendant  had  for  several 
years  almost  exclusively  managed  and 
conducted  the  business  of  his  father  upon 
the  premises,  And  had  always  assumed  to 
act  not  merely  as  a  partner  therein,  but  as 
having  the  power  of  making  arrangements 


respecting  the  conduct  and  property  there- 
of, and  had  always  been  treated  and  dealt 
with  as  possessing  such  power;  that  during 
the  time  when  the  plaintiff  was  negotiating 
respecting  the  purchase  of  the  lease,  the 
defendant  applied  to  her  with  the  view  of  ob- 
taining a  new  under-lease  of  the  premises  in 
the  event  of  the  purchase  being  completed, 
and  an  agreement  was  entered  into,  red  need 
into  writing,  and  duly  executed  on  the 
30th  of  July  1857,  whereby,  after  sUtigg 
that  die  plaintiff  bad  contracted  for  the 
premises,  and  that  the  defendant  bad  ap- 
plied to  and  requested  her  to  accept  a  sur- 
render of  the  under-lease,  and  in  Heu  thereof 
to  grant  to  him  a  lease  of  die  premises  upon 
the  terms  and  conditions  thereinafter  men- 
tioned, the  plaintiff  agreed  on  having  a 
surrender  of  the  lease  within  three  months 
from  the  completion  of  the  contract  for 
purchase,  to  demise  and  lease  to  the  defen- 
dant the  premises  from  the  24th  of  June 
1857  for  the  term  of  forty-two  years, 
determinable  on  six  months'  notice  by  the 
defendant  at  the  end  of  the  first  and  second 
fourteen  years  of  the  term,  at  the  yesriy 
rent  of  400/.,  and  tlie  defendant  agreed  to 
procure  the  existing  under-leaae  to  be 
surrendered  to  the  plaintiff,  and  to  accept 
such  new  lease,  and  to  pay  a  premium  ci 
800/. 

On  the  20th  of  August  the  plaintiff's 
solicitor  sent  to  the  defendant  the  draft 
surrender  of  the  under-lease,  and  a  draft  of 
the  new  lease,  and  afterwards  repeatedly 
applied  to  the  defendant  to  perform  the 
agreement,  in  order  that  the  plaintiff  might 
be  able  to  complete  her  purchase.  The 
result  of  these  applications  was,  that,  on  Uie 
24th  of  Septemlrar,  the  defendant  wrote  to 
the  pluntiff'a  solicitor  as  follows  :— 

"  I  have  seen  my  father  in  reference  to 
the  surrender  of  the  lease,  bnt  he  still 
refiises ;  therefiire,  I  fear  I  cannot  fulfil  the 
condition  of  the  agreement.  What  la  to 
be  done  ?" 

The  bill  further  stated,  that  the  pluntiff 
entered  into  the  agreement  for  the  purchase 
upon  the  faith  of  the  defendant  accepting 
the  new  lease,  and  without  which  she 
would  not  have  been  induced  to  give  such 
an  amount  of  purchase-money  ;  that  the 
defendant  during  the  negotiations  always 
represented  himself  to  be,  and  was  believed 
by  the  plaintiff  to  be  fully  competent  to  ^ 
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CDie  a  nirrender  of  the  origiDsl  under-lease, 
and  in  other  reapecta  to  enter  into  and  carry 
into  effect  the  agreement  on  his  part;  and 
the  bi]i  prayed  that  the  af^reement  might  be 
decreed  to  be  specifically  performed,  the 
plaintiff  being  ready  and  willing  to  perform 
the  same  upon  the  defendant  procuring 
a  snrrender  of  the  original  under-lease ; 
bat  if  the  defendant  should  be  unable  to 
obtain  mch  surrender,  then  that  he  might 
be  decreed  to  accept  a  lease  in  eonformi^ 
wiA  the  temiB  of  the  ^^freement,  save  th^ 
the  same  should  commence  from  the  expi- 
ration of  the  under-lease  ;  and  that  in  that 
esse  the  defendant  might  be  decreed  to  pay 
ind  make  good  to  the  plaintiff  such  loss  as 
she  might  sustain  in  consequence  of  the 
faQnre  of  the  defendant  fully  to  complete 
the  agreement  on  his  part. 
The  defendant  demurred. 

Mr.  RoU  and  Mr.  Macnaffhten,  for  the 
defendant,  were  stopped  by  the  Court. 

Mr.  Eddia,  m  support  of  the  bill,  cited 
Ndthorpe  v.  IIolpate{l). 

Mr.  RoU  replied,  citing  Thoauu  t. 

Wood,  V.C. — I  do  not  think,  as  the 
arermenta  in  this  bill  are  framed  with 
Kipect  to  the  misrepresentations  on  the 
part  of  the  defendant,  it  can  be  supported. 
Hekhorfe  v.  NolgtUe,  where  Knight  Bruce, 
V.C.  decreed  specific  .  performance  of  a 
nntraet  for  sale  with  a  compensation  in 
Rspeet  of  an  outstanding  life  interest,  was 
s  ease  in  which  the  vendor  was  aware,  and 
the  pnrebaser  ignorant,  of  the  outstanding 
sstate  at  the  time  the  oonlvaet  was  entered 
into.   That  was  a  very  di&rent  ease  from 
tlu  one  now  before  me,  in  which  both  par- 
ties were  equally  aware  of  the  difficulty. 
It  appears  from  the  agreement  that  the 
plaintiff  was  perfectly  acquainted  with 
the  fiwt  that  the  old  lease  was  in  the  defen- 
daat'i  father.  It  is  Bverred  in  the  bill  that 
boUi  parties  knew  the  old  lease  to  be  in 
the  father,   and  the  defendant  under- 
ttkei  that  hia  fiUher  shall  surrender  it. 
It  amounts  to  nothing  more  than  the 
eipression  of  great  confidence  that  he  can 
obtain  Uie  surrender,  and  an  agreement  to 

(1)  1  C«11.  203. 

(2)  1  Kmb,  7S9|  ■•  e.  «  Uw  3.  Rep.  (ii.8.) 
CbM.317. 


take  a  new  lease  when  that  is  obtained. 
Nelthorpe  v.  Holgaie  was  very  different^ 
The  vendor  was  dealing  on  a  footing  which 
he  did  not  make  clear  to  the  purchaser. 
This  defendant  never  represented  that  he 
had  any  legal  power  to  procure  the  sur- 
render  which  he  undertook  to  have  mad^ 
and  it  turns  out  now  that  he  is  unable  to 
obtain  it.  Indeed  it  does  not  appear  that 
he  ever  had,  or  has  now,  that  power.  There 
is  an  obvious  distinction  between  (his  case 
and  Nelthwpt  v.  Holgate.  The  whole 
diffienlty  is  expressed  on  tiie  face  of  the 
agreement,  but  the  defendant  undertakes 
to  remove  it.  This  cannot  he  done.  It 
is  clearly  no  case  for  specific  performance, 
and  the  plaintiff  must  be  left  to  her  remedy 
at  law.  The  case  cannot  be  put  higher 
than  this,  that  both  parties,  being' aware  of 
the  difl^cnlty  that  exists,  are  content  to 
act  on  the  assumption  that  the  defendant 
is  able  to  procure  the  surrender  of  the 
lease.  It  is  impossible  to  say  that  this  is 
a  case  for  new  modelling  the  contract; 
and  another  objection  is,  that  there  is  no 
averment  of  the  pnfonuance  of  Uie  pUun- 
tiff's  part  of  the  contract.  The  demurrer 
will  be  allowed,  without  costs  if  the  plMU* 
tiff  waives  the  agreement ;  otherwise,  with 
costs.  I  do  not  think  it  is  a  case  in  which 
I  ought  to  give  leave  to  amend. 


M.R.  "i 

1867'        >    DEVATMU  0.  EOBIRION. 

April21,S2.) 

Trustees — Real  EilaU — Cmvernim  — 
Liabilities. 

TrMUtea  «Ao  are  dWeeted  to  i*U  am  estate 
are  not  juetified  in  raisiHg  money  hg  mort- 
gage, notwUhttandiiiy  a  dieereHon  ie  given 
to  (Aem  to  poetpone  &e  tale. 

The  bill  in  this  suit  was  filed  by  Elisa- 
beth, Arthur,  and  John  Devaynes,  the  three 
younger  children  of  William  Devaynes  of 
Liverpool,  deceased,  to  obtain  an  account 
of  the  estate  of  William  Devaynes  of 
Jersey,  and  praying  that  such  estate,  so 
far  as  it  remained  in  specie,  might  be 
secured  for  the  plaintiffs.  The  bill  also 
asked  for  a  decree  against  the  assets  of 
JamesAnderton  Forshaw  and  James  Oirrin, 
the  tnistees  of  his  will,  far  what  ihould 
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be  found  due  from  them  in  respect  of  the 
estate  of  William  Deraynea  of  Jersey,  and 
of  any  breach  of  trust  committed  by  them, 
and  of  any  loss  sustained  by  their  delay 
in  gelling  the  real  estate ;  and  it  was  further 
prayed,  that  a  mortgage  made  by  them  of 
two  warehouses  on  the  west  side  of  Argyle 
Street,  Liverpool,  might  be  set  aside,  and 
that  the  mortgagee  might  be  restrained 
from  proceeding  with  an  action  of  eject- 
ment ;  and  that  a  receiver  might  be  ap- 
pointed. 

William  Devaynes,  by  his  will,  dated  the 
81st  of  March  1795,  directed  that  so  much 
of  his  estate  should  be  placed  on  good 
lecnrity  as  would  produce  an  annual  sum 
of  100^.,  which  was  to  be  pud  to  his  wife 
during  ber  life,  and  that,  subject  thereto, 
bis  son,  William  Devaynes  of  Liverpool, 
should  on  attaining  twenty-one  become 
entitled  to  the  said  annuity,  and  to  the 
sum  to  be  set  apart  for  securing  the  same. 

The  whole  estate  of  the  testator  appli- 
cable to  produce  the  100/.  a  year  did  not 
amount  to  600l.;  but  W,  Devaynes  of 
Liverpool,  out  of  bis  own  monies,  made 
up  the  sum  coming  from  the  estate  to  600/., 
which  by  arrangement  was  placed  in  the 
hands  of  Beiqamin  Devaynes,  who  by  an 
agreement,  dated  the  8 1  st  of  October  1 809, 
admitted  that  he  held  the  600/.,  and  agreed 
to  pay  the  interest  thereof  at  the  rate  of 
Si.  per  cent  per  annum  to  W.  Devaynes 
of  Liverpool,  and  his  wife  and  the  survivor 
of  them,  and  after  the  death  of  the  survi- 
vor (an  event  which  had  since  happened), 
to  pay  the  principal  sum  equally  among 
the  children  of  W.  Devaynes  of  Liverpool. 

Benjamin  Devaynes  died  on  the  16th  of 
Deeember  1809,  indebted  to  the  trust  in 
respect  of  the  6001.,  and  by  his  will,  dated 
the  26th  of  December  1807,  he  directed 
his  just  debts  to  be  paid,  and  he  charged 
his  real  and  personal  estate  and  effbfts 
therewith,  and  he  devised  certain  i^hold 
premises  in  Ai^yle  Street,  Liverpool,  to 
Philip  Hitchen  and  John  Jackson,  in  trust 
for  his  son,  W.  Devaynes  of  Jersey,  for 
his  life,  with  remainder  for  the  children  of 
W,  Devaynes  of  Jersey,  and  in  default 
of  sneh  children  (an  event  which  happened), 
then  in  trust  for  snch  persons  and  in  such 
manner  as  W.  Devaynes  of  Jersey  should 
by  will  appoint. 

By  an  indenture^  dat«d  the  S6th  of  Au- 


gust 1826,  W.  Devaynes  of  Jeney  nleased 
John  Jackson,  the  surviving  trustee  of  the 
will  of  B.  Devaynes,  and  by  the  same  deed 
he  expressed  a  desire  that  the  600/.  should 
not  then  be  raised,  but  that  the  interest 
thereof  should  be  paid  out  of  the  rents  of 
the  premises  devised  in  trust  for  W.  De- 
vaynes of  Jersey,  and  remain  chai^eable 
on  the  other  hereditaments  of  B.  De* 
vaynes  remaining  unsold.  W.  Devaynes 
of  Jersey,  in  1837,  appointed  Messrs.  J.  A. 
Forsfaaw  and  J.  Oi^in  trustees  of  the  will 
of  B.  Devaynes,  and  by  his  will,  dated  lbs 
21st  of  April  18S7,  he,  by  virtue  of  the 
power  given  to  him  by  the  will  of  B. 
Devaynes,  and  of  every  other  power,  de- 
vised, appointed  and  bequeathed  all  his 
real  and  personal  estate  to  J.  A.  Foidiaw 
and  J.  Oirvin,  upon  trust,  aa  soon  as 
might  be  after  his  decease,  absolutely  to 
sell  every  part  thereof  as  therein  men- 
tioned, and  to  stand  possessed  of  the  pro- 
ceeds, upon  trust  to  pay  his  debts  and 
certain  legacies,  among  which  were  the 
following: — To  W.  Devaynes  of  Liver- 
pool, 2,000/.,  to  J.  A.  Forahaw  and  J. 
Girvin  250/.  each,  to  Henry  Forahaw,  his 
solicitor,  500/.,  and  die  residue  of  his 
estate  he  bequeathed  for  the  absolute 
benefit  of  W.  Devaynes  of  Liverpool. 

On  the  Srd  of  March  1841  the  testator, 
by  a  codicil  to  his  will,  directed  that  if 
W.  Devaynes  of  Liverpool  should  die  io 
his  lifetime,  his  trustees  should  hold  the 
legacy  of  2,000/.,  and  all  other  the  resi- 
duary estate,  in  trust  for  the  widow  of 
W.  Devaynes  for  life,  and  after  her  de- 
cease to  divide  the  same  among  the  chil- 
dren of  W.  Devaynes  of  Liverpool,  who 
should  be  living  at  the  time  of  his  death. 

W.  Devaynes  of  Jersey  died  on  the  8th 
of  March  1841,  W.  Devaynes  of  Liver- 
pool having  died  on  the  6th  of  March 
1841.  At  the  death  of  W.  Devaynes  of 
Jersey  there  were  living  Eliiabetfa  De- 
vaynes, the  widow  of  W.  Devaynes 
Liverpool,  and  nine  children,  namely,  the 
three  plaintiffs,  and  the  six  defendants, 
Eliza,  Mary,  Harriet,  Benjamin,  William, 
and  Jane,  now  the  wife  of  James  Hilton. 

The  will  of  W.  Devaynes  of  Jersey  was 
proved  on  the  15th  of  May  1841,  by 
Messrs.  Forshaw  and  Girvin,  who  as  tms- 
tees  took  possession  of  the  real  and  per- 
sonal estate  of  the  testetor. 
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By  a  deed,  dated  the  iSth  of  May  1841 
Messrs.  Forshaw  and  Oim'n  conveyed  to 
the  defendant  Thomas  Robinson  the  whole 
or  the  greater  part  of  the  hereditaments, 
which  by  the  will  of  6.  Deraynes  had  been 
devised  for  the  benefit  of  W.  Devaynea  of 
Jeney.  Thia  deed,  after  reciting  the  facts 
hereiiibefore  atated,  recited  that  J.  A.  For- 
shaw  and  J.  Giivin  were  tnuteea  of  the  will 
of  B.  Devaynes,  and  that  they  had  occasion 
to  bottow  3,500<.  for  the  purpoies  of  tha 
estate  of  W,  Devaynes  of  Jeney,  and  they 
conveyed  tbo  two  warehonses  on  the  west 
tide  of  Argiyle  Street,  Liverpool,  to  T. 
Robinson,  by  way  of  mortgage,  to  teciire 
the  sum  of  2,500/.  and  interest. 

Bfesm.  J.  A.  Forsbaw  and  J.  Girvin 
paid  their  own  legacies  of  250^.  each,  and 
the  l^acy  of  5002.  to  H.  Forshaw,  but 
they  never  accounted  for  the  residue,  and 
H.  Forshaw  acted  as  the  solicitor  both  for 
the  moitgagDi*  and  the  mortgagee. 

J.  A.  Forshaw  died  intestate,  leaving 
i,  Girvin  •nrviving,  and  letters  of  adminit- 
tmtion.  limited  to  this  suit,  were  granted 
to  Uary  Devaynea.  J.  Girvin  died  on  the 
tOtb  of  March  1846  inteatate,  and  letters 
of  adminlttraUon  to  his  estate  wen  after- 
wards granted  to  his  widow  Jemima, 
sfterwards  the  wife  of  James  Hosack, 
"ne  defendants  B.  Devaynes  and  Mary 
Devaynes  obtained  letters  of  administra- 
tioD,  with  the  villa  annexed,  to  W.  De- 
vaynes of  Jersey  and  B.  Devaynes. 

In  May  1850  the  defendant  B.  De- 
vaynes entered  into  possesaion  of  the  pre- 
mises comprised  in  the  mortgage,  they  be- 
ii^  vacant;  but  on  the  8th  of  June  1854 
T.&otHRSon  brought  an  action  of  ejectment 
te  recover  possesrion  of  the  premises,  and 
HTved  dw  plaintifi  and  the  defendmti, 
childien  of  W.  Devaynes  of  Liverpool,  with 
the  writ. 

The  plaintifis  then  institated  this  suit, 
Rin^g  that  the  mortgage  to  T.  Robinson 
of  the  18th  of  May  1841  was  invalid;  that 
it  was  a  breach  of  trust  of  which  be  had 
notice,  and  that  the  mortage  onglit  to  be 
oncelled,  and  the  pretniaes  comprised 
therein  so  disposed  of  aa  to  satisfy  the 
nm  of  6002.  and  interest  charged  thereon, 
•ad  diat  they  might  be  held  subject  thereto, 
vpon  the  tnuta  of  the  will  of  W.  Devaynea 
of  Jniey. 

From  the  answer  of  T.  Robinson  it 


appeared,  that  on  the  17th  of  Jnne  1841 
Messrs.  J.  A.  Forshaw  and  J.  Girvin  ob- 
tained from  Elizabeth  Devaynea  of  Liver- 
pool, and  her  six  elder  children,  who  had 
attained  twenty-one,  a  deed  indemnifying 
them  from  the  non-payment  of  the  debt  of 
2,500/.  and  interestwhich  might  heeomedue 
thereon,  or  any  other  debts  or  liabilities  still 
due  of  W.  Devaynes  of  Jersey,  or  against 
his  estate,  and  also  a  covenant  that  they 
would  proenre  from  the  plaintiffs,  the  three 
younger  children  then  under  age,  a  deed 
ratifying  the  arrangement  proposed  for 
retaining  the  premisee  unsold,  contrary  to 
the  trusts  of  the  will  of  W.  Devaynea  of 
Jersey,  and  indemnifying  them  from  the  con- 
sequences ;  and  it  was  declared,  that  until 
that  waa  done,  and  all  coats,  &c.,  were  paid, 
there  should  be  no  division  of  the  premises ; 
and  the  defendant  insisted  that  if  the 
mortgage  waa  invalid  against  the  plaintiffs, 
sUll  that  it  was  good  so  far  aa  the  trustees 
of  W.  Devaynea  of  Jersey  duly  applied  the 
tnm  raised,  and  that  it  was  vaUd  altogether 
against  the  defendants  who  executed  the 
deed  of  the  I7th  of  Jane  1841,  and  that  as 
between  himself  and  the  other  defendants 
he  was  entitled  to  have  the  plaintiffs' 
claim  satisfied  out  of  the  other  property  of 
W.  Devaynes  of  Jersey.  The  defendant 
also  said,  that  he  never  had  any  notice 
of  the  claim  to  GOdl.  owing  by  B.  De- 
vaynea, and  that  as  againat  him  the 
mortgaged  premiaea  were  not  liable  to  that 
debt;  but  that  if  they  were,  then  that  the 
other  estates  of  B.  Devaynes  were  the 
proper  estates  to  pay  that  and  his  other 
debu. 

It  was  in  evidence  that  in  1841,  and  for 
some  years  afterwarda,  the  warehouses  were 
let  for  840f.  per  annum,  and  that  they 
were  valued  at  from  5,1002.  to  6,000/.,  bnt 
that  at  the  present  time  they  were  worth 
only  3,100/. 

Mr,  Folleit  and  Mr,  Amphleit,  for  the 
plaintiffa. — The  mortgage  made  by  the 
trusteea  cannot  affect  the  plaintiffa.  It  was 
their  duty  to  convert  the  estate  out  and 
out,  and  not  to  raise  money  by  incumber* 
ing  the  property  th^  were  appointed  to 
realize.— 

StroughUl  V.  Anttey^  1  Do  Gex,  M.  & 

G.  635  ;  8.  c.  22  Law  J.  Rep.  (m.s.) 

Chanc.  130. 
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HaUekhjf  v.  Spogmrih^  1  Bear.  890; 
8.  c.  8  Law  J.  Rep.  (n.s.)  Chanc. 
S38. 

Page  v.  Cooper,  16  BeaT.  396. 

Robinion  t.  Lowater,  1 7  Beav,  592 ; 
8.  c.  5  De  Gex,  M.  &  O.  272 ;  23 
Law  J.  Rep.  (N.fl.)  Chanc.  641. 

Mr.  Wiglesvorth,  for  Mary  Devaynes. 
Mr.  R.  Palmer  and  Mr.  C.  Hall,  for 
T.  Robinson.—- The  mortgage  made  by  the 
truBtee8  was  valid ;  the  plaintifi,  since  at- 
taining twenty-one,  had  received  the  rents 
of  the  unsold  estate  of  the  testator,  and 
hy  so  doing  had  acqoieseed  in  the  acta  of 
the  tmsteei;  but  assuming  this  not  to 
be  so,  still  it  was  valid  so  far  as  the  mort- 
gage  money  was  duly  applied  by  the 
trustees,  and  so  far  as  it  was  confirmed  by 
the  children,  who  having  attained  twenty- 
one  were  parties  to  the  deed  of  indemnity. 
As  to  the  600/.  which  was  placed  in  the 
hands  of  B.  Devaynes,  Mr.  Robinson  was 
a  purchaser,  without  notice  that  any  such 
debt  existed. — 

Colyer  V.  Finch,  19  Beav.  510;  s.  c. 

5  H.L.  Cas.  905;  26  Law  J.  Rep. 

(n.s.)  Chanc.  65. 
Eidiforth  v.  Amutead,  2  Kay  &  J. 

333;  8.  e.  25  Law  J.  Rep.  (H.a.) 

Chanc.  237. 

Mr,  Lloyd  and  Mr.  Litlle,  for  Mr.  Ho- 
aack. — J.  Oirvin  executed  the  mortgage 
to  T.  Robinson  for  conformity  only.  At- 
tempts had  been  made  to  sell  the  estate, 
but  they  had  failed.  The  affairs  of  the 
widow  and  children  of  W.  Devaynes  of 
Liverpool  were  managed  by  Messrs.  Blun- 
dell  &  Forshaw,  the  latter  of  whom  re- 
ceived  the  money ;  and  as  the  parties 
interested  wen  kept  informed  of  the  state 
of  the  property,  they' must  be  considered 
to  have  acquiesced,  and  had  no  claim 
against  the  estate  of  J.  Oirvin,  which  had 
been  fuUy  administered. — 

Buxton  T.  Buxton,  1  Myl.  &  Cr.  80. 
Dryden  v.  Frotl,  8  Ibid.  670  ;  s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  235. 
Raby  v.  Ridehalgh,  7  De  Gex,  M.  & 
G.  104  ;  s.  e.  24  Law  J.  Rep.  (n.8.) 
Chanc.  528. 
Bali  T.  Harru,  4  Myl.  &  Cr.  264; 
s.  c.  S  Law  J.  Rep.  (n.s.)  Chanc. 
114. 


The  Mabtkr  o»  thb  Rolls.— Vers 
the  executora  under  the  will  of  William 
Devaynes,  of  Jersey,  justifledia  mortgag- 
ing the  property?  and  if  not,  can  the  mort- 
gage they  made  be  supported  under  the 
provisions  contained  in  the  will  of 
B.  Devaynes?  In  Siroughilly.  AnUey  it 
is  observed,  that,  "  as  a  general  rule,  there 
can  be  no  difficulty  in  saying  that  a  mort- 
gage under  a  mere  trust  for  conversion 
out  and  out  is  not  a  due  execution  of  that 
trust."  In  this  ease  there  waa  a  trust  for 
conversion  out  and  out,  and  consequently, 
as  a  general  rule,  a  mortgage  is  not  a  good 
execution  of  that  trust;  can  the  executors, 
then,  support  the  mortg^e  under  any 
peculiar  cireumstanees  which  made  it 
necessary  and  imperative  upon  thera  to 
obtain  money  forthwith  for  the  exigencies 
of  the  estate  without  proceeding  to  sell 
property  that  could  not  be  disposed  of 
advantageously  ?  It  is  the  duty  of  the 
executors  to  establish  thosefacts;  and  that 
they  have  not  done.  I  have  before  me 
only  an  account  which  gives  no  satisfac- 
tory items  or  details.  From  that  it  appears 
that  the  estate  of  the  teatator  consisted  of 
these  warehouses,  and  also  of  what  is 
called  "cash,  purchase-money  from  Hr. 
Waring."  The  meaning  of  that  is  not  clear, 
but  I  presume  it  to  be  part  of  hi*  estate. 
There  is  much  in  the  accounts  that  requires 
explanation.  There  are  sums  on  account 
of  legacies  which  clearly  are  not  justifiable, 
and  there  is  nothing  to  shew  that  the  estate 
for  which  the  sums  might  have  been  raised 
independent  of  this  mortgage  would  not 
have  satisfied  all  the  exigencies  that  then 
existed.  It  has  been  argued  that  this  can 
be  supported  on  a  proceeding  under  the 
will  of  B.  Devaynes,  It  was,  however, 
not  a  proceeding  under  that  will,  and  the 
parties  did  not  so  consider  it.  B.  Devaynes 
died  on  the  16th  of  December  1809,  and 
the  mortgage  was  made  on  Uie  19th  of 
May  1841,  thirty-one  years  afterwards; 
and  after  such  a  lapse  of  time  it  would  be 
a  singular  proceding  to  sell  the  property 
under  a  general  charge  to  pay  debts :  the 
fact  of  itself  would  require  explanation. 
A  person  would  be  disposed  to  ask  an 
executor  or  trustee  why  he  did  not  sell  it 
before,  and  how  it  came  that  debts,  which 
required  the  sale,  existed  after  such  a  lapse 
of  time.   But,  after  reciting  the  whole 
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tide^  tbe  explanatory  recital  of  the  mort- 
gage-deed which  precedes  the  operatiTe 
part,  is  the  key  to  the  intention  and  object 
of  Uie  deed,  which  ^vas  to  have  2,5002. 
adranced  for  the  purpose  of  the  estate  of 
W.  Deraynea  of  Jersey.   Suppose,  under 
die  estate  of  B.  Devaynes  there  had  been 
a  direction  requiring  the  purchaser  to  aee 
to  the  ^plication  of  the  purchase-money. 
ConM  T.  Robinson  have  been  pud  when 
the  money  h«  had  lent  on  hii  mortgage 
had  not  been  properly  raited  or  applied 
oader  or  for  the  pnrp<Hes  of  a  trust  created 
thirty  years  before?  The  atatenent  in  the 
mortgage  ^t  the  exeeators  of  W.  De* 
Tsynes  of  Jersey,  were  trustees  of  the 
property,  was  merely  inserted  to  avoid 
say  difficulty  about  the  legal  estate.  It  was 
for  the  purpose  of  avoiding  expense  that 
iriien  William  Devaynes  of  Jersey,  made 
hia  will,  he,  within  a  fortnight  or  three  weeks 
idterwarda,  got  the  very  gentlemen  whom 
he  appointed  bis  executors  to  be  new  trus- 
tees under  the  will  of  his  faUier ;  they, 
hnvwa,  on  hit  death,  which  took  place 
bar  yean  aftenrarda,  aedng  under  hia 
Hill,  proeeeded  to  ruse  money,  not  for 
tte  pnrpoae  of  B.  Devaynes's  estate,  but,  as 
diey  themselves  expressly  state,  for  Uie 
beaefit  of  W.  Devaynes's  estate.  Have 
diey,  then,  duly  raised  the  money  for  the 
purpose  of  W.  Devaynes's  estate  as  they 
stated  f  It  certainly  cannot  be  supported  as 
aproceeding  under  the  estate  of  B.  Devaynes 
cc  justified  as  a  proceeding  under  the 
traits  reposed  in  them  by  the  testator 
V.  Devaynes  of  Jersey.    1  must,  there- 
Ine,  declare  that  it  is  not  binding  as  against 
the  plaintiSa.    The  other  children  bound 
ttemselves  by  the  deed  of  indemnity,  that 
pve  validi^  to  ib»  tranaacdon,  so  for  aa 
tbey  are  concerned  and  at  long  aa  it  stands ; 
I  wall  not,  either  by  the  decree  or  by 
aay  observation,  intentionally  touch  that 
question.    Have  the  executors,  then,  ex- 
oeised  a  proper  discretion  in  not  selling 
^  property  7    The  trust  was  to  sell 
innnediately,  but  it  is  said  that  a  discre- 
tun  was  given  to  them  not  to  sell  at  what 
diey  might  consider  a  loss,  with  a  discre- 
tion to  buy  it  in  and  put  it  up  again  to 
aoetioD  from  time  to  time  for  that  purpose. 
A  discretion  was  cotainly  reposed  in  them 
to  suspend  for  a  reasonable  Ume  tbe  sale 
of  this  eatafee,  bat  to  what  period  of  time 
Inr  BnxH^  ZZTIL-OUHft 


is  that  to  extend?  It  ia  incumbent  upon 
them  to  shew  that  they  have  taken  steps 
and  endeavoured  to  carry  into  effect  that 
trust.  Upon  that  the  evidence  is  wholly 
silent,  and  there  is  no  evidence  to  explain 
the  purpose  they  desired  to  carry  into  efiect. 
On  the  contrary,  the  mere  fact  of  making 
this  mortgage  shews  an  opposite  intention, 
since  nothing  could  be  so  improvident  at  to 
ineur  tiie  expense  of  a  mortgage  as  If  they 
were  about  to  sell  the  property  and  pay 
off  the  mortgage  immediately  afterwards, 
the  expense  would  be  considerable,  and 
the  whole  of  it  would  foil  on  the  eettuitque 
truit*  It  necessarily  follows,  and  the  evi- 
dence establishes,  not  only  that  they  did 
not  endeavour  to  execute  the  trust,  and 
that  they  did  not  suspend  it  by  reason  of 
their  thinking  that  further  time  would  be 
desirable  for  that  purpose,  but  that  it 
was  not  their  intention  to  execute  it  at 
that  time,  and  that  is  confirmed  by  the  fact 
that  it  goes  on  for  a  period  of  five  yean, 
or  something  exceeding  five  yean  in  one 
case,  and  a  little  leas  than  five  yean  in  the 
other  case,  taking  no  atepa  whatever  to 
•ell  Uiis  property. 

It  has  been  aigaed  that  it  incidentally 
appean  the  value  of  the  property  at  the 
death  of  Mr.  Girvin  was  as  large  as  it 
would  have  been  if  it  had  been  sold  in 
1841,  aa  even  in  1846  it  was  worth  5,400^.; 
but  that  is  unfavourable  to  the  trustees: 
why  did  they  not  sell  during  that  period? 
It  is  impossible  to  agree  with  the  argument 
that  if  a  trustee  does  not  act,  which  in 
itself  is  a  breach  of  trust, — the  committal, 
in  fhct,  of  a  breach  of  trust,  the  conse- 
quences of  which  do  not  occur  until  after 
hia  death— his  estate  ia  not  to  be  made 
liable,  because,  if  redreas  had  been  sought 
in  nspect  of  that  breach  of  tnut,  it  wai 
reparable  during  hia  life.  It  would  be 
•o  in  respect  of  an  active  breach  of  trust, 
and  a  trustee  who  placed  money  in  an 
improper  investment,  even  although  the 
loss  might  not  have  been  sustained  during 
his  lifetime,  if  the  consequences  of  that  act 
were  a  total  loss  after  his  death,  his  estate 
would  be  liable.  When  I  say  the  com- 
mission of  a  breach  of  trust,  there  is  an 
ambiguity  of  expression  in  the  words, 
involving  activity;  the  breach  of  trust  really 
ariaea  from  the  want  of  doing  acme  act ; 
but  if  the  breach  of  trust  ariaea  fixun 
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the  tnutee  doing  bo  act  at  all,  it  would, 
in  many  caseB,  amount  to  a  breach  of 
trust  for  which  hia  estate  would  be  liable, 
as  in  case  of  there  being  a  simple  coutract 
debt  due  to  the  testator,  which  ike  executor 
or  trustee  had  not  realized  or  got  in  for  a 
period  of  fire  yean  after  the  death  of  the 
testator,  during  the  whole  of  which  time  the 
debtor  was  solvent,  and  might  have  paid. 
If,  immediately  on,  or  shortly  after,  the 
death  of  the  trustee,  the  debtor  bad  become 
insolvent,  the  estate  of  the  trustee  would 
atill  be  liable  in  respect  of  hia  wilfal 
^foult,  for  not  having  got  in  that  sum  of 
money  which  it  was  his  duty  to  get  in.  I 
do  not  rest  it  on  any  doctrine  particularly 
applicable  to  wilful  default ;  it  is  part  of  the 
duty  which  the  trustee  or  executor  has 
undertaken,  and  he  must  perform  all  the 
parts  of  the  trust  he  has  undertaken.  In 
this  case  there  is  nothing  done  towards 
the  performance  of  this— the  first  dnty — 
the  sale  of  the  estate.  No  steps  were 
taken,  except  that  it  was  put  up  for  sale 
«n  one  occasion  in  1649 ;  the  highest  hid- 
ing then  being  3,1002.:  but  that  was  done 
after  the  death  of  all  the  tmsteet.  And  so 
ftr  M  the  tnisteei  themselves  are  concern- 
ed, down  to  the  year  1845  and  1846,  no 
steps  whatever  were  taken  by  them  for  the 
purpose  of  realizing  this  trust  which  they 
have  to  perform.  I  certainly  cannot  hold 
that  any  duty  devolves  upon  the  heir  of 
the  surviving  trustee  — a  person  who  is 
called  in  this  court  a  trustee— by  reason 
of  the  estate  devolving  upon  him.  Un- 
doubtedly this  Court  would  not  hold  him 
liable  to  do  anything  whatever;  it  would 
only  hold  him  bound  to  afford  every  facility 
and  assistance  for  getting  rid  of  die  trust, 
and  pu^ng  it  upon  those  persons  who  are 
personally  to  engage  in  it.  I  cannot  but 
say  that  ttien  was  a  trust  reposed  in  them, 
and  that  assuming  there  vnu  a  disoretim 
reposed  in  tibem,  they  have  neither  per- 
formed the  trust  nor  exercised  the  discre- 
tion ;  but  they  have  repudiated  both,  and 
have  done  something  which  they  were  not 
authorised  to  do  under  the  trust  repoeed 
in  them,  I  must,  therefore,  direct  an 
inquiry  to  ascertain  whether  any  loss  has 
been  sustained  by  Uieir  not  executing  the 
trust  for  the  sale  of  the  property  during 
their  lives.  I  shall,  then,  on  further  di- 
rections, be  Bhle  to  deal  with  the  case.  I 


eannot  now  direct  any  inquiry  as  between 
eo^efondanta.  I  admit  the  propositio& 
that  this  Court  firequently  does  direct  in- 
quiries which  enable  the  defendants  to  be 
at  issue  between  each  other  upon  the 
Master  making  his  report,  or  the  chief 
clerk  making  has  certificate,  but  these  are 
special  cases,  and  it  is  not  necessary  to 
detail  the  principles  on  which  they  rest; 
that,  however,  would  not  entitle  die  de- 
fendants, the  executors,  to  an  inquiry  to 
enable  them  to  fix  certain  oo-defondanta 
with  respect  to  any  snms  reoelTed  by  than, 
that  did  not  at  the  same  time  leave  it  opm 
to  the  defoidants  sought  to  be  charged, 
to  make  any  defence  which  they  shoald 
think  fit  to  bring  forward.  Without,  there* 
fore,  saying  anything  with  respect  to  the 
lapse  of  time  or  the  questions  that  have 
occurred  between  the  parties,  I  cannot 
direct  any  such  inquiry;  but  at  the  same 
time  I  express  no  opinion  whether  it  may 
not  be  in  the  power  of  the  parties,  after 
the  chief  clerk's  certificate,  to  bring  fof 
ward  these  questions,  either  by  petition  v 
othervisft. 

M.R.  "\ 
1867.  f 

April  17;  C       MKREDITH  p.  VICK. 

May  23.  J 

Will — Real  Estate  —  Conversion — Re- 
conversion— Implication. 

Real  estate  converted  hy  will  inio  per- 
sonalty continues  as  tvch  in  the  iAtenee  of 
specific  acts  restoring  the  eharaeter  of  realty; 
and  acts  affecting  part  of  a  residuary  estate 
which  VMU  m  possession  tsiii  not  axtendt  ijf 
tepfieoNoii,  to  ^her  part  of  taeh  reridMorf 
estate  wAieA  wu  in  reMrsion. 

Reskbtary  reiU  ssteie  dsreeted  fty  wiU  t$ 
be  sold  eomprised  freehold  in  fOSMssam  and 
copyhold  tn  fwsfjwn.  ThelejfaiegeHtUied 
to  the  surplus  purchase-money  to  arise  from 
the  estates  when  sold,  paid  a  sum  of  1,000^ 
directed  to  he  set  aparty  and  took  possession 
tf  the  estate  and  essayed  the  freehold  as 
realty,  and  finally  devised  them  as  such. 
The  copyhold  reversion  did  not  faU  iiU$ 
possession  until  after  the  death  of  the  legatee: 
—Held,  that  the  acts  which  amounttd  to  a 
rc'conversion  of  the  freehold  in  possession 
did  not  extend  to  the  oepgheld  in.menionj 
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it  remMined  pant»aUjf,  aitd  ftmutd  Id 
tkt  personal  repreuKtaUw,  amd  Ml  to  M« 
Acfr  «/  the  legatee, 

John  Sueter.      his  vill,  dated  the  lOtb 
of  January  1817,  devised  all  that  hia  copy- 
bold  estate  called  "  The  Mill  Field."  held 
of  the  manor  of  Emaworth,  in  the  coanty 
of  Sontiiampton,  which  be  bad  snrrendered 
to  the  use  of  hia  will,  to  Sally,  then  the 
wiflB  of  Hemy  Thmlier  (afterwards  the 
infc  and  then  the  widow  of  William 
Uower,  ibee  deoeaied),  for  Bfe,  chai^ped 
irith  an  annm^  of  2fil.,  which  baa  since 
determined ;  and  after  the  decease  of  bis 
niece  Sally,  the  testator  devised  the  same 
copyhold  hereditaments  nnto  and  equally 
betwem  all  and  every  the  children  of  his 
tsid  niece,  share  and  share  alike ;  but  if 
hii  said  niece  should  happen  to  depart  this 
life  in  the  lifetime  of  her  husband  loithout 
keving  ang  children  or  ehUd  (an  event 
vhicb  did  not  happen),  then  the  testator 
gsTs  and  devtaed  all  and  singular  his  said 
copyhold  hereditaments  mfo  his  nephea 
isia  SnetcTt  his  heirs  and  aas^ns,  charged 
with  u  annoitf  vt  80^   And  the  testator 
dewd  all  and  erary  hia  other  copyhold 
iMieAtamenta  unto  his  niece  jinn,  her 
iMin  and  assigns,  charged  as  therein  men- 
ded.   And  the  testator  thereby  devised 
snd  bequeathed  all  and  every  other  his 
Ksl  estates  not  thereinbefore  otherwise  dis- 
fued  cf,  and  the  residue  of  his  personal 
estate  onto  Thomas  Sueter,  since  deceased, 
md  the  defendant  John  Vick,  their  heirs, 
oecatott,  administrators  and  assigns,  mpoA 
irnst  that  they  should  as  soon  as  conve- 
■ondy  might  be  after  hia  decease,  eelland 
*|«st  of  sueh  real  and  personal  estate  mil 
■Mill  file  aoMe  safe  money,  and  UiereoDt 
fanst  the  sum  of  1,00M.  on  goveinment 
«r  on  good  real  security,  at  interest,  in 
or  his  own  names  or  name,  with  power 
to  Tsry  the  same  as  often  as  they  might 
necessary,  and  upon  further  trust 
^  pay  snd  apply  out  of  the  interest  and 
pnceeds  thereof,  as  and  when  the  same 
■Ikoold  be  received,  one  annuity  or  clear 
jwly  sum  of  1 0l.  nnto  the  plaintiff  Mazia 
Meredith,  then  the  wife  and  now  the  widow 
«f  Alexander  Meredith,  for  life  for  her  own 
me  and  benefit,  and  upon  farther  trust  to 
sad  apply  the  residue  and  remainder 
*^  ^  sidd  intcreat  and  proeeeda  of  thn 


1,00(M.  unto  his,  the  testator's,  brother 
Thomas  for  life,  and  aftw  his  decease  upon 
trust  to  pay  and  apply  the  whole  of  the 
said  interest  and  proceeds  of  the  1,0002, 
nnto  the  plaintiff  for  her  life,  for  her  sepa- 
rate use,  as  therein  mentioned,  and  after 
the  decease  of  the  plaintiff,  upon  fnrther 
trust  to  pay,  apply  and  divide  the  whole 
of  the  stocks,  funds  and  securities  unto 
and  equally  between  all  and  every  tiM 
ebildren  and  child  of  the  plaintiff,  sham 
snd  share  alike,  to  be  pidd  nnto  them 
zeapaetiTely  when  and  at  they  ahonld 
respecdvely  attain  their  ages  of  twenty- 
one  years,  together  with  interest  for  the 
same  in  the  mean  time  for  their  support, 
maintenance  and  education,  and  upon 
fiirther  trust  that  they,  the  said  trustees, 
should  pay  and  apply  the  residue  and  re- 
mainder of  the  monies  arising  from  the 
sale  and  conversion  of  his,  the  teststor's, 
said  real  and  personal  estate,  after  dedact- 
ing  thereout  the  before-mentioned  sum  of 
1,000/.  nnto  Thomas  Sueter,  his  exectt> 
tors  and  administrators;  and  the  testator 
appointed  the  aaid  Thomas  Sueter  and 
John  Viek  the  defendant,  exeontora  of  his 

wni. 

The  tasUtor  died  on  the  1st  of  May 

1822. 

On  the  20th  of  January  1823,  Sally, 
then  Sally  Thresher,  was  admitted  to  the 
copyhold  estate,  called  "The  Mill  Field," 
as  devisee  for  life  under  the  will. 

Henry  Thresher  died  in  the  lifetime  of 
his  wife  Sally  without  her  having  had  any 
issue  by  him. 

Sally  afterwards  married  William  Mower; 
and  there  was  issue  of  the  marriage  one 
child  only,  William,  who  died  an  infant. 
She  aonrived  her  second  husband,  and 
died  on  the  14th  of  February  1861*  when 
the  reversion  in  the  Mill  I^d  foil  into 
possession. 

The  sum  of  1,0002.  directed  to  be  set 
apart  by  the  will  of  John  Sueter,  was 
raised  out  of  some  part  of  his  real  and 
personal  estate. 

Thomas  Sueter  entered  into  possession 
of  the  remainder  of  the  real  estate  of  the 
testator,  which  was  freehold,  and  received 
the  rents  and  enjoyed  it  tit  epeeiOf  and  ho 
went  to  reside  with  his  daughter,  Sally 
Mower,  in  one  of  the  cottages  built  upon 
the  Mill  Field. 
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By  his  will,  dated  the  29th  of  Septem- 
ber 1826,  Thomas  Sueter  deviled  the 
freehold  estate  he  had  so  r^ned  at  xealty 
without  in  any  manner  alluding  to  the 
copyhold  estates  to  whieh  he  was -entitled 
in  reversion,  but  he  gave  his  pexsonal 
estate  to  certain  persons,  through  whom 
the  plaintiff  claimed  an  interest. 

Thomas  Sueter  died  on  the  16th  of 
February  1827|  before  the  reversion  in  the 
Mill  Field  fell  into  posaeasion,  leaving 
John  Vick  surviving. 

On  the  26th  of  March  1851,  after  the 
death  of  Sally  Mower,  proclamations  were 
made  at  the  Court  Baron  for  persons  dom- 
ing the  Mill  Field ;  but  none  came  to  be 
admitted. 

An  action  of  ejectment  was  afterwarda 
brought  by  the  pluntiff,  in  the  name  of 
John  Vide,  against  the  tenant,  to  recover 
possession  of  the  Mill  Field,  when  judg- 
ment was  given  in  favour  of  the  defendant, 
John  Viclc,  on  the  ground  that  the  legal 
estate  was  vested  in  him  under  the  will  of 
the  testator,  John  Sueter  (1). 

The  bill  in  this  suit  was  then  filed  by 
Maria  Meredith,  alleging  that  the  MiU 
Field  was  eomprised  in  Uie  devise  of  the 
residue  of  John  Sueter's  real  estates,  and 
insisting  that  it  ought  to  be  sold,  and  the 
money  arising  therefrom,  with  all  airears 
of  rent  thereon,  distributed,  as  part  of  the 
personal  estate  of  Thomas  Sueter,  between 
the  plaintiff  and  the  other  persona  entitled. 

Mr.  Lloyd  and  Mr,  Nalder,  for  the 
plaintiff. 

Mr.  Selwyn  and  Mr.  Simfton^  for  the 
defendants.— In  the  events  which  happen- 
ed, the  devise  made  by  John  Sueter  of  the 
Mill  Field  to  his  nephew  failed  altogether; 
it  therefore  fell  into  the  residue.  This  resi- 
due consisted  of  real  estate  in  possession,  as 
well  as  of  the  copyhold  in  reversion.  They 
formed  one  estate;  and  the  dealing  with  a 
part  must  be  considered  as  controuling  the 
whole.  The  acts  of  Thomas  Sueter  with 
regard  to  the  estates  admitted  of  no  doubt ; 
he  raised  the  1,000/.  charged  thereon,  and 
retained  the  estates  as  real  property,  and 
dealt  with  them  as  such ;  he  therefbre 

(I)  Viok  V.  Sueter,  8  EL  ft  B.  319]  s.  e.  SS 
Law  J.  lUp.  (ir.1.)  aB.  211 


must  be  considered  to  have  deeted  to  take 
the  estates  as  land,  and  this  intention  must 
also  he  conndered  to  extend  to  the  eo|^- 
hold  estate. 

Mr,  R,  Pahur  and  Mr,  H,  Steptnt,  for 
the  trustee. 

Mr.  Lhjfd,  in  reply. 
The  following  cases  were  referred  to 
Crabtree  v.  Bramhle,  3  Atk.  680. 
Triquei  v.  ThomUm,  13  Ves.  345. 
Orietback  v.  Freemantle,  17  Beav.  314. 
Dixon  T.  Gasifere,  17  Beav.  421,  43S; 
a.  c.  2S  Law  J.  Rq^.  (k.i.)  Chau. 
60. 

PvUeney  v.  DarUngton^  1  Bro.  C.C. 

224  238. 
Wheliale  v.  ParlrUiget  8  Yes.  297; 

8.C.  5  Ibid.  888. 
Walker  v.  Dmas,  2  Ves.  jun.  170. 
Lechmere  v.  tkt  JEmrl  ^  CmrlUU,  S 

P.  Wms.  211. 
Daviea  v.  Aahford,  15  Sim.  42;  s.e. 

14  Law  J.  Rep.  (n.s.)  Cbanc.  473. 
Taylor  V.  Tayhr,  3  De  Oex.  M.  &  O. 

190;  s.c.  22  Law  J.  Rep.  (n.s.) 

Chanc.  743. 
Fletcher  v.  Atkhtmer^  \  Bro.  C.C. 

497. 

Deeth  V.  HaU,  2  Moll.  317. 
Hareourt  v.  Seymour,  2  Sim.  N.S.  IS; 

s.  e.  20  Law  J.  Rep.  (n.s.)  Chanc 

606. 

May  23. — The  Master  of  the  Rolls. 

—It  has  already  been  decided  that  the 
reversion  of  the  Mill  Field,  given  to  Sally 
Mower  for  life,  passed  under  the  resi- 
duary devise  contained  in  the  will  of  John 
Sueter;  but  that  will  having  converted  the 
real  estate  into  personalty,  it  remains  to 
consider  whether  Thomas  Sueter  did  by 
his  acts  re-convert  such  personalty  again 
into  realty.  The  reversion  in  the  copy- 
holds did  not  fall  into  possession  during 
bis  life.  It  has,  however,  been  argued 
that  the  1 .000/.  directed  to  he  set  apart  out 
of  the  money  to  arise  by  the  sale  was 
raised  out  of  the  pure  personalty  of  the  tes- 
tator and  by  sale  of  a  part  of  his  real  estate ; 
that  the  real  estate  remaining  unsold  con- 
tinued to  be  enjoyed  in  tpedt  by  Thomas 
Sueter  during  his  life ;  and  that  he  de- 
vised these  freeholds  as  real  estate,  though 
at  the  same  time  he  made  no  mention  of 
these  copyholds.    Were,  then,  the  acts  of 
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Thomas  Saeter  nifflcient  to  shew  an  In- 
taitioa  to  keep  the  copyhold  eitats  u 
lindf  IthubeenargneddiatiifreBlettate, 
consistiBg  of  sercial  parcels  of  land,  is 
deviwd  upon  trust  to  selK  and  it  remains 
nnuld,  atad  the  party  entitled  to  the  pur- 
cfaate-money  by  hia  acts  shews  an  inten- 
tion to  keep  some  portion  as  land,  these 
sets  affect  the  whole  estate,  and  it  must 
be  considered  as  re-converted.    The  re- 
spondents, however,  admit  that  the  acts  of 
a  party  entitled  to  the  purchase-money  to 
arise  on  the  sale'  of  real  estate  may  re-con- 
vert it  to  its  original  state ;  but  that  this 
applies  only  when  the  property  is  at  home : 
in  o^er  words,  the  equity,  onoe  impressed 
hy  the  original  cDnversion,  eontinuea  until 
die  estate  becomes  vetted  in  some  person, 
iho  ean  deal  with  it  ai  he  pleases.  This 
spplies  to  the  present  ease.    If  the  direc- 
tion for  sale  and  investment  had  preceded 
Sally  Mower" a  life  estate  in  the  copyholds, 
the  observations  would  have  strictly  ap- 
plied.   Here  the  trust  for  conversion  is 
not  impressed  on  the  property  in  the  first 
iostsnce ;  but  the  property  subject  to  the 
hfe  interest  passes  under  the  general  trust 
for  conversion.    What  acts  can  he  relied 
OB  to  shew  a  re-conversion  of  the  copy- 
holds f    It  cannot  be  the  receipt  of  the 
rents,  for  Tliomaa  Sneter  never  was  enti- 
ded  to  receive,  and  never  did  receive 
say.  The  aignment  reduces  itself  to  this : 
ttist  the  copyholds  must  be  treated  as  re- 
converted, becanse  they  form  part  of  die 
estate,  the  freehold  porUon  of  which  was 
•ore-converted;  but  Uiey  cannot  be  treated 
u  part  of  the  same  estate,  for  Thomas 
Sneter  had  no  power  in  possession  over 
die  copyholds,  as  he  had  over  the  free- 
holds;  and   the   only   circumstance  is, 
that  they  were  given  to  him  hy  one 
residasry  devise.    The  authorities  for  ap- 
plying acts  of  re-conversion  as  to  part, 
to  the  whole  of  the  estate,  do  not  apply  to 
a  ease  of  thia  description ;  and  I  cannot 
treat  acts  shewing  an  intention  to  re-eon- 
mt  freeholds  in  possession  as  evidence  of  a 
re-conversion  of  copyholds  not  in  posses- 
noo.  Itis  impossible  to  attribute  to  a  rever- 
nooer  an  intention  wi^  reference  to  the 
reveriion  from  acts  which  applied  only  to 
other  property  in  possession.    The  copy- 
hoUs  paned,  therefore,  as  personal  estate. 


Wood,  T.C.I    hxalor  v.  earl  talboi 

Dec.  2.     /  AND  OXfiBRS. 

Interpleader  SuU— Unnecessary  Aver' 
ment — Plea. 

A  bill  of  interpleader  stated  a  demise  by 
a  former  Earl  of  S.  to  the  plaintiff  of  certain 
lands  forming  part  of  an  estate  settled  by 
act  of  parliament  in  perpetuity  upon  the 
Earldom  of  S,  that  Earl  T.  claimed  the  rent 
due  from  the  plaintiff  as  heir  to  the  Earldom 
of  S,  and  other  defendants  claimed  the  same 
rent  under  a  disentailiuy  deed  executed  by 
the  last  Earl  of  S.  and  his  nill. 

Plea,  by  the  d^endant*  atteyed  to  claim 
as  devifuef  lhat  the  premises  in  question 
were  furi  portion  of  the  estate  eettled  by  tha 
aet : — Held,  sufficient. 

This  was  an  interpleader  suit.  The 
bill  stated  that  by  an  act  of  parliament 
(6  Geo.  1.)  "for  annexing  the  then  late 
Duke  of  Shrewsbury's  estate  to  the  Earl- 
dom of  Shrewsbury  and  confirming  Gilbert 
Earl  of  Shrewsbury's  settlement  in  order 
thereto,  and  for  other  purposes  therein 
mentioned,"  it  was  enacted  that  the  estate 
therein  relbrred  to  should  "  be  and  remain 
to  the  use  and  b^oof  of  lUl  and  every  the 
person  and  persons  being  issue  miUo  of 
the  body  of  John,  first  Ean  of  Shrewsbury, 
to  whom  tiie  title,  honour  and  dignity 
of  Earl  of  Shrewsbury  should,  after  tiie 
decease  of  Gilbert,  Earl  of  Shrewsbury, 
George  Talbot,  and  John  Talbot  therein 
named  without  issue  male  of  their  respec- 
tive bodies,  by  virtue  of  the  letters  patent 
of  the  creation  of  the  said  earldom,  descend 
and  come  severally  and  successively  one 
after  another,  as  they  and  every  of  them 
should  succeed  to  and  inherit  the  said 
earldom,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all 
and  every  sach  person  and  persons  issuing 
to  attend  and  wait  upon  the  said  earldom, 
and  to  be  annexed  to  and  descend  vrith  the 
same."  That  (paragrmph  2)  on  the  2nd  of 
February  1844  John,  late  Earl  of  Shrews- 
bury, being  then  tenant  in  tail  of  the  aaid 
estate  under  the  act,  demised  a  form  at 
Little  Neston,  in  Cheshire,  being  a  portion 
of  the  said  estate,  to  the  plaintiff,  as  tenant 
from  year  to  year  at  the  rent  of  150^.; 
that  on  tiie  death  of  the  Earl  the  estates 
descended  to  Bertram  Aithuz  Talbot,  Earl 
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of  Shrewtbnry,  vho  died  on  the  10th  of 
August  1B66;  that  the  defiendaDt,  the 
present  Earl  Talbot,  clumed  the  earldom 
and  estates  as  issue  male  of  the  first  Earl 
of  Shrewsbury,  ailing  that  the  issue  male 
of  Earl  Gilbert,  George  Talbot  and  John 
Talbot  had  failed,  and  the  plaintiff  had 
received  notice  from  his  solicitors  not  to 
pay  to  the  representatives  of  the  late  Lord 
Shrewsbury  any  rent  beyond  that  due  up 
to  the  11th  of  August  1856.  The  8th 
paragraph  of  the  bill  set  fn-th  the  following 
passl^^  in  a  letter  from  Lord  Talbot's  soli- 
citors to  the  plaintiffs : — "  Lord  Talbot's 
elaim  will,  therefore,  come  under  early 
eoasidoiUioii,  and  in  the  mean  time  we  b^ 
to  repeat  that  Lord  Talbot  iriU  hold  every 
tenant  on  the  estates  xesponsible  to  him 
fat  sll  rent  aeoming  due  from  the  10&  of 
August  last,  and  t^  any  payment  on  this 
Account  to  Uie  devisees  of  the  late  Earl  of 
Shrewsbury  will  not  in  any  way  exonerate 
any  parties  who  may  have  made  such  pay- 
ments from  their  liability  to  pay  the  amount 
again  to  his  lordship." 

The  9th  paragraph  averred  that  the  de- 
fendants, James  Robert  Hope  Seott  and 
Edward  Bellasis,  alleged  that  Bertram 
Arthur  Talbot,  Earl  of  Shrewsbury,  exe- 
cuted a  deed  by  which  he  disentailed  the 
estate  and  ohtotned  the  fee  ample  thaein, 
and  by  his  will  devised  the  aaid  estates  to 
those  defendants. 

The  bill  fUrtheor  averred  that  it  was 
all^^  by  Lord  Talbot  that  Bertram 
Arthur  Talbot,  Earl  of  Shrewsbury,  had 
no  power  to  disentail  the  estates,  and  that 
the  devise  was  invalid. 

The  bUI  further  stated  that  the  defen- 
dants Scott  and  Bellasis  had  made  many 
applications  to  the  plaintiff  to  pay  the  rent 
to  them,  and  in  July  1857  bad  levied  a 
distress  in  respect  of  the  rent  due  in  Feb- 
ruary; the  plaintiff  had  thereupon  brought 
an  action  of  replevin,  which  was  still  pend- 
ing, and  the  deCsndants  Scott  and  Bellasis 
threatened  to  proceed  in  the  aedon  or 
enforce  payment  of  the  bond  of  replevin ; 
they  had  also  served  him  with  notice  to 
quit  the  premises  at  the  end  of  the  current 
year  of  his  tenancy.  The  bill  then  prayed 
that  the  defendants  Lord  Talbot  and  Seott 
and  Bellasis  might  interplead  and  settle 
their  demands  between  Uiemselves ;  that 
the  plaintiff  n^gbt  be  at  liberty  to  pay  the 


rent  due,  and  the  future  rent  as  it  should 
accrue  due,  into  court,  and  that  the  defea- 
dante  might  be  restrained  fhnn  any  pro* 
ceedings  for  the  recovery  of  the  rent  or 
for  ejecting  the  plaintiff. 

To  this  bill  Seott  and  Bellasis  pleaded 
that  the  premises  in  question  were  not,  nor 
was  any  part  th^wf^  portion  of  the  estate 
referred  to  in  the  act  of  parliament  in  the 
bill  mentioned,  and  which  esti^  was  by 
such  act  of  parliament  limited  to  the  ases 
set  forth  in  the  bill. 

The  plea  being  set  down  for  argument, 

Mr.  W.  At.  Jamett  Mr.  Fleming  and 
Mr,  C.  HMt  in  support  of  the  pica,  cited 
Jem  T.  IfW  (1). 

Mr,  Cairn*  and  Mr,  f  iMastoa,  yan., 
for  the  plaintiff;  contended  that  he  waa 
not  bound  to  set  out  in  his  UU  the  title 
under  which  eaehof  thedefbndanteclumed; 
if  he  was  subjected  to  double  vexation  in 
respect  of  the  same  subject-matter,  he  was 
entitled  to  protection  —  East  and  Wat 
India  Dock  Compmig  v.  IduUdaie  (2). 

JIfr.  /hms  replied. 

Wood,  V.C.— This  ease  appears  to  ma 
to  turn  upon  the  merest  point  ef  Aum  eon- 
ceivable ;  beeauM  if  the  avermente  had 
been  somewhat  stronger  or  somewhat  more 
pomted,  (and  there  is  no  fault  to  be  attii* 
huted  to  the  pleader  diat  they  are  not  so^ 
because  this  question  which  has  arisen 
could  not  well  have  been  anticipated  1^ 
him,)  there,  could  be  no  question  that  an 
interpleader  would  lie,  and  that  a  plea  of 
this  description  would  not  meet  the  ease. 
The  8th  paragraph  of  the  bill  seems  to 
put  the  claim  of  Lord  Talbot  as  being 
rested  definitely  on  the  letter.  The  rent 
is  claimed  in  Uie  letter  aa  belonging  to 
Lord  Talbot,  and  it  is  stated  that  if  pay- 
ment is  made  to  the  devisees  of  Liud 
Shrewsbury,  there  will  be  a  liability  to 
pay  the  amount  again  to  Lord  Talbot,  and 
the  paragraph  stetea  that  several  other  ap- 
plications have  been  made  fay  Lord  Talbot 
requiring  the  plaintiff  to  pay  the  rent  itf 
the  property  to  him.  The  9th  paragraph 
avers  that  the  defendante  allege  that  Loid 

(1)  Cr.&Pb.  185t  I.C  10  Law  J.  Rep. 
Chanc.  202. 

(2)  7  Hare,  $7. 
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Shmrebniy  executed  a  deed  by  whioh  he 
diseotailed  the  estate  and  obtained  the  fee 
dmple  therein,  and  by  will,  dated  in  the 
month  of  April  1856,  and  duly  made  and 
execDted,  he  devised  the  estates  to  the  de- 
faidants  Scott  and  Bellasis,  and  it  goes 
oa  to  allege  that  they  have  claimed  the 
not  Now,  if  it  had  merely  pot  in  issue 
diat  this  particular  farm  and  lands  had  been 
daimed  by  the  defendaats^  Lord  Talbot 
aid  the  dertseee,  of  course  it  would  be  quite 
inmaterial  tlmi  to  know  whether  or  sot 
the  lands  did  form  part  of  that  estate, 
^ieh  wae  settled  by  the  aet,  or  whether 
(a  not  the  devisees  had  elumed  it  by 
Tirtue  of  the  disentailing  deed  and  the 
deriie  in  the  will.  At  present  the  case 
stands  in  a  somewhat  peculiar  posi* 
tioB.  The  deviseea  admit  all  the  facta ; 
they  admit  that  they  are  suing  the  plaintiff ; 
they  do  not  aver  any  title  now  as  the  case 
stsndt,  because  they  aver  according  to  the 
9th  paragraph  (and  perhaps  I  am  obliged 
tobc^d,  in  strict  pleading,  they  aver  no 
nwie),  the  existence  of  Uie  disentailing 
deed,  uid  they  net  the  existmce  of  the 
win  alfeeting  the  general  estates  mentioned 
HI  the  1  at  para^Hph,  called  the  Shrews- 
hory  estatea,  but  that  aveiment  would  be 
eztiemely  immaterial  if  it  were  not  to  be 
eoueetod  with  the  act,  and  one  might 
have  a  donbt  whether  in  strict  pleading  it 
■ufiidently  raises  an  averment  that  this 
psrticnlar  farm  and  estate  had  been  claimed 
by  the  defendants  under  the  disentailing 
deed  and  the  will.  Therefore,  the  case  is 
iMODght  to  this  position :  if  the  plaintiff 
hsd  soffieiently  averred  the  claim  of  the 
deritees  to  be  under  the  will,  and  in  the 
nbsequent  part  avetred  that  the  particular 
eitftte  which  be  holds  is  held  under  the 
Shrewsbury  act:  if  he  had  clearly  and  dia- 
tioctly  aTeired  daim  of  the  two  parties 
IS  b^og  founded  upon  that  aet  in  the  sub- 
sequent part  of  his  bill,  then,  conceding 
to  Ur.  James  that  you  may  traverse  every 
material  &ct  upon  an  interpleading  bill  as 
well  aa  upon  any  other,  I  apprehend  the 
only  qnestion  would  be  whether  traversing 
u  immaterial  fact  would  be  an  answer  to 
the  whole  bill. 

Then,  the  bill  averring  that  this  is 
put  of  this  particular  land,  and  the  plea 
Ixing  put  in  that  it  is  not  part  of  that  land, 
the  case  would  be  brought  to  this  point. 


Aat  I  must  look  at  it  as  if  the  eonteary  had 

been  distinctly  averred  of  that  which  is 
contained  in  paragraph  2,  and  as  if  it  had 
been  stated  that  this  land  was  no  part  of 
this  settled  estate,  t>ot  that  these  two  claims 
had  been  raised  in  conBequence  of  Lord 
Talbot  insisting  that  it  was  part  of  the 
settled  estate.  I  do  not  think  it  can  get 
quite  as  high  as  that,  for  the  reasons  which 
I  have  already  assigned,  that  it  is  not  aver- 
red with  suffident  distinetness  in  the  sub- 
sequent part  that  it  ia  so ;  but  if  it  had 
been  averred  in  that  form  KHoe  difficulty 
would  have  arisen,  inasmuch  at  the  answer 
then  would  be,  why  do  you  bring  two  per* 
sons  here  who  are  pleading  upon  wholly 
immaterial  titles,  one  of  which  you  say 
cannot  exist?  What  reason  is  there  apon 
so  shadowy  acase  as  thatforproducingeitber 
the  one  party  or  the  other  as  defendants 
to  an  interpleader  lait?  Because  I  quite 
concur  with  what  was  expressed  by  Lord 
Cottenham  in  Jew  v.  Wood,  that  you  must 
have  something  upon  the  foce  of  the  bill 
to  shew  that  tiiere  is  really  a  substantial 
question  betweMi  the  two  partiea.  Then 
tiu  ease,  as  it  appeara  to  me,  is  even  weaker 
than  the  one  which  I  have  supposed  in- 
this  respect,  because,  looking  at  the  issue 
which  has  been  raised,  and  which  waa 
naturally  unexpected  by  the  pleader,  I  do 
not  think  it  is  with  sufficient  precision  or 
accuracy  averred  that  the  claims  are  made 
by  these  several  parties  in  respect  of  this 
particular  estate  being  part  of  the  pro- 
perty which  is  included  in  the  Shrewsbury 
Act,  and  which  is,  therefore,  to  be  governed 
by  whatever  may  be  the  consequences  of 
that  act,  either  as  to  one  party  or  the  other 
in  the  suit;  and  feeling,  as  I  do  very 
strongly,  that  this  is  the  merest  matter  of 
form,  aeanmin(^*-of  course  I  only  asauma 
that  for  the  moment,  but  I  found  my  as- 
sumption on  the  letter  of  Lord  Talbot'a 
solicitors— assuming  that  Lord  Talbot  haa 
made  the  claim  in  respect  of  its  being  a  part 
of  the  Shrewsbury  estate,  then,  by  giving 
leave  to  amend  and  by  striking  out  this 
clause,  which  avers  that  they  are  part  of 
the  Shrewsbury  estate,  it  will  be  reduced  to 
this  position.  The  plaintiff  will  say,  1  took 
as  a  tonant  from  Lord  Shrewsbury;  I  can- 
not know  my  landlord's  title ;  but  after  hia 
decease  two  persona  claiming  title  under 
him,  that  is  to  say,  claiming  title  in  one 
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■ense  under  him,  ckinting  the  reveruoii  hk 
respect  of  which  the  rent  is  reserved,  though 
not  strictly  under  him,  are  attacking  me ; 
the  one  claims  nnder  this  partienlar  tatle» 
and  the  other  parties  claim  in  some  other 
capacity.  They,  by  their  own  plea,  hare 
not  alleged  yet  in  what  capacity  they 
claim  at  all,  but  in  their  plea  they  say 
they  do  not  claim  in  the  capacity  alleged, 
hut  under  some  title  or  other.  It  is  suffi- 
ciently stated  on  the  face  of  the  bill  to  shew 
that  there  is  something  of  a  substantial  ques- 
tion which,  as  it  appears  to  me,  would  be 
raised  if  the  plaintiff  stated  that  act  of  par- 
liament and  stated  the  claim  of  Lord  Talbot 
as  founded  upon  it,  and  stated  on  the  other 
hand  the  claim  of  the  deviseea  as  being  a 
claim  of  a  different  dmription,  whether 
founded  on  that  title  or  not.  The  plaintiff 
cannot  be  put  to  try  whether  it  is  parcel 
or  no  parcel.  That  is  no  question  of  his. 
He  knows,  as  I  said  before,  nothing  of  the 
title  under  which  bis  landlord  holds.  All 
that  he  has  to  see  to  is  that  he  has  not  to 
pay  his  rent  twice  over  upon  the  death  of 
his  landlord,  to  two  persons,  who  clum 
the  reversion  of  that  rent  against  him,  and 
either  of  whom  he  is  willing  to  satisfy  in 
respect  of  his  being  the  tenant  of  the  per- 
son under  whose  deed  they  claim  the  title, 
I  do  not  say  to  the  estate,  but  under  whose 
instrument  they  claim  titie  to  tiiat  rent. 
The  last  Earl  granted  the  lease ;  Lord 
Talbot  says,  I  ratify  the  lease  of  that 
Earl,  and  I  claim  under  tiie  lease  which 
he  granted,  the  rent:  that  is  the  case 
he,  asserts.  Somebody  else  says,  I  claim 
it  in  a  different  capacity  from  that  same 
landlord.  It  is  clear  that  that  would 
be  as  simple  a  case  for  interpleader  as 
poasible.  The  right  course,  I  tinnk,  to 
take  is  to  allow  the  plea,  because  I  do 
not  think  there  is  sufficient  accuracy  in 
the  averment  in  reference  to  this;  there 
is  an  unfortunate  slip,  apparentiy  not  the 
fault  of  the  pleader,  but  which  uose,  pro- 
bably, from  his  inatructiona  as  to  the  iact 
of  this  being  a  portion  of  the  settied  estates. 
If  such  is  tiie  ease,  the  proper  course  will 
he  to  allow  the  plea  and  to  give  leave  to 
amend.  The  costs  must  stand  over  till  I 
see  what  case  is  raised  upon  the  amend- 
ment, because  this  is  a  most  idle  plea. 


re  BISHTOK  AND  GROCXSTT. 


L.C. 
Feb 

Dividends  Unelaimed — Aafvte  56  Oeo. 
S.  0.  60. 

Whvre  »toekt  vhieh  had  been  stewtn^  » 
the  names  of  tao  persons,  had  been  trans- 
ferred to  the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt,  in  eonsequenee 
of  the  dividends  not  having  been  claimed 
for  ten  yearst  the  Court,  upon  the  pelitimt 
of  the  administrator  of  the  survivor  of  the 
two  persons  to  have  the  stock  transferred  to 
him,  direded  a  referenee  to  inquire  who  was 
eutiHed  to  the  stock. 

This  was  a  petition,  by  Richard  Crockett, 
as  administrator  of  Heniy  Crockett,  de- 
ceased, praying  the  transfer  to  him  of  a 
sum  of  stock  which,  under  the  56  ■  Geo. 
8.  c.  60,  had  been  transferred  to  the  Com- 
missioners for  the  Reduction  of  the  National 
Debt.  It  appeared  that  in  1 807  the  stock 
was  standing  in  the  names  of  John  Bishton 
and  Henry  Crockett ;  and  in  that  year  J. 
Bishton  died,  leaving  H.  Crockett  sur- 
viving. H.  Crockett  rec^ved  the  divi- 
dends through  his  bankers  from  1807  to 
1831,  when  the  hankna  ceased  to  carry 
on  business.  In  April  1833  Henry 
Crockett  died,  and  some  years  afterwards 
the  stodc  was  transferred  to  the  Commii- 
sioners,  as  before  stated.  Upon  the  death 
of  H.  Crockett,  Qearge  Crockett,  one  of 
his  brothers,  took  possession  of  the  greater 
part  of  his  property ;  but  died  in  June 
1856,  without  having  taken  out  adminis- 
tration. In  1855,  William  Crockett, 
another  brother  of  H.  Crockett,  being  a 
creditor,  took  out  administration,  and  sub- 
sequently died.  The  present  petitioner, 
another  brother  of  H.  Crockett,  then  pro- 
cured letters  of  administration  to  be  granted 
to  him,  and  claimed  this  fund.  Stuart,y.C. 
having  declined  to  make  an  order  on  the 
petition,  the  ease  was  brought  before  hit 
Lordship. 

Mr,  W.  W.  Cooper,  for  the  petitiontf, 
asked  that  if  it  were  doubted  whether  H. 
Crockett  was  entitied  to  the  stock  bene- 
ficially, an  order  might  be  made,  similar  to 
that  made  by  Lord  Cottenham  in  the  case 
o(  Ex  parte  Ram  (1),  where  his  Lordship 

(1)  8M7I.&  Cr.2S. 
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nfeired  it  to  the  Muter  to  inquire  who 
wu  entitled  to  the  stocic,  with  liberty  to 
lUte  ■pecial  circumstances. 

Mr.  Wiekena,  for  the  Commissioners, 
did  not  object  to  ^ia ;  and  accordingly 

The  Lord  Chakcxllor  made  the  order 
m  thii  fwm. 


Not.  24,  25  ;  >    dawsoh  v.  privce. 
Dec.  17.  y 

Bonn  and  FeiM~-BiU  of  Exchange— 
Septrale  Eetate — Notice. 

A  hiU  of  exehmige  wm  drawn  in  favour 
tf  a  wumried  iwmaih  and  $ent  hg  her  tnu- 
tei  M  a  letter  to  her.  Her  hiuband  wr- 
feftiHem^jf  ohtained  potiesMion  qf  the  biU^ 
ml  aigmed  her  name  to  it  without  her  Attow- 
leige  or  concurrence,  and  having  indorsed 
nd  discomnted  U  through  one  P,  who  alao 
indoraed  it,  he  absconded.  The  wife,  before 
the  bUl  became  due,  ditcovered  the  fraud, 
nd  gave  notice  to  the  acceptors,  who  re~ 
fiued  to  jtag  at  maturitg.  The  ditcounters 
recovered  at  law  against  P,  who  sued  the 
eeeeptors.  The  wife,  hg  her  next  friend, 
JSed  her  hili  to  restrain  thie  action,  and 
fraged  that  the  acceptors  might  be  ordered 
te  pug  the  money  to  her  on  her  separate  re- 
ceipt. The  Mailer  of  the  RoUa  decided 
^  w  righia  eould  be  gained  under  the 
firged  ttgnuture;  that  the  pagee  being  a 
vmried  wvoman  affected  the  party  taking  (Ae 
Mi  with  notice  that  it  was  the  separate  pro- 
perty of  the  wife ;  that  the  holder  had  a 
right  to  retain  it,  though  he  mutt  not  sue 
upon  it,  and  that  the  aeeeptort  must  pay  the 
meneg  to  the  married  woman.  Upon  appea  I, 
tht  Lords  Justices  held,  that  P.  was  a  bond 
Jide  holder  for  value,  and  as  such  legally 
eetiOed  to  the  bill;  that  the  Court  would 
net  interfere  to  defeat  his  title;  and  that  no 
hlame  wot  attr^ti^le  to  him  far  not  making 
Mjemes  other  than  of  the  husband,  as  to  the 
i^e's  signalure  1  and  theg  diemieeed  the  bUl^ 
mitheotia. 

Whether  A«  fact  of  the  pt^ee  h^tuf  a 
married  wmau  being  known  wot  coiufnie- 
Hee  Mtiee  that  the  money  fonud  pari  of 
heneparale  ealate — quare. 
VivtaitH  XXTIL— OnAia 


This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls,  reported  26  Law 
J.  Rep.  (n.s.)  Chane.  849,  where  the  facts 
are  so  fully  stated  that  the  following  nar* 
ratire  will  suffice.  The  plaintiff,  Mrs. 
Charlotte  Dawson,  (who  sued  by  her  next 
fiiend)  was  entitled  under  her  marriage 
settlement  to  the  interest  of  2,000/.  part  of 
her  own  property  for  her  separate  use  for 
life.  One  of  her  trustees  in  Australia  sent 
a  bill  of  exchange,  payable  to  her,  drawn 
on  the  Bank  of  Australasia,  on  account  of 
her  separate  estate.  Her  husband,  Mr. 
Joseph  Dawson,  obtained  possession  of  the 
letter  in  which  the  Ml  was  enclosed,  with- 
out the  knowledge  or  concurrence  of  his 
wif^  (the  same  being  addressed  to  her 
to  the  care  of  Mr.  Daniel  Prince)^  and  he 
left  it  at  the  Bank  of  Australasia  for  ac- 
ceptance. It  was  accordingly  accepted  and 
made  payable  thirty  days  after  the  date  of 
acceptance,  at  the  bank  of  Smith,  Payne 
&  Smith.  Mr.  Dawson  indorsed  his  wife's 
name,  and  applied  to  Mr.  Prince  to  obtain 
discount,  and,  at  his  request,  indorsed  the 
bill  with  his  own  name.  Thereupon  Mr. 
Prince  himself  indorsed  the  bill,  and  got 
it  discounted  by  Overend,  Gurney  &  Co., 
and  handed  the  money  to  Mr.  Dawson, 
who  absconded  with  it.  On  discovering  the 
fraud  which  had  been  practised  upon  hei 
by  Mr.  Dawson,  Mrs.  Dawson  gave  notice 
to  the  acceptors  not  to  pay  the  bill  at  matu- 
rity ;  and  upon  the  bank  refusing  to  pay, 
the  bill  was  returned  to  Mr.  Prince. 
Orerend,  Oamey  ft  Co.  brought  an  action 
against  Prince  on  his  indorsement,  and 
obtained  a  reidict,  whereupon  Prince  paid 
the  amount,  and  brought  an  action  against 
the  Bank  of  Australasia.  The  bill  in  this 
case  was  then  filed  to  restrain  the  action, 
and  praying  that  the  bank  might  be  ordered 
to  pay  the  amount  of  the  bill  to  Mrs. 
Dawson.  The  Master  of  the  Rolls  ordered 
the  bank  to  pay  the  money  to  Mrs.  Daw- 
son, and  granted  a  perpetual  injunction 
against  Mr.  Prince  to  restrain  his  suing  on 
the  bill.  In  addition  to  the  facts  stated 
in  the  former  report,  it  may  be  useful  to 
mention,  that  die  defence  madie  by  Mr. 
Prince  in  his  answer  was,  tiiat  when  he  in- 
dorsed the  bill  he  had  no  notice  or  reaspn 
to  surmise  that  it  was  drawn  in  respect  of 
tlie  separate  estate  of  Uie  plaintiff,  and 
that  he  had  no  reason  to  doubt,  and  did 
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not  in  fact  donbt,  at  the  time  wben  he  in- 
dorsed the  bill,  that  the  indorsement  of 
the  plaintiff's  name  was  in  the  plaintiff's 
own  handwriting ;  and  moreover,  that  the 
defendant  Dawson  acted  with  the  know- 
ledge anil  concurrence  of  the  plaintiff  in 
procuring  the  bill  to  be  discounted.  In  the 
cross-examination  of  Mr.  Prince  by  the 
plaintiff,  he  said,  that  at  the  time  when 
Davion  brought  the  bill  to  him  to  be  dis- 
counted, he  had  never  leen  the  plaintiff,  and 
that  he  did  not  know  her  handwriting ;  he 
admitted  that  he  had  made  no  inquiriea 
whether  it  waa  or  not  really  her  band- 
writing,  for  he  never  entertained  any  donbt 
upon  the  point,  as  the  bill  was  brought  to 
him  by  her  husband,  who  stated  that  the 
indorsement  of  her  signature  was  in  her 
handwriting;  but  that  if  he  bad  known 
that  such  signature  was  not  in  her  hand- 
writing, he  should  not  have  procured  the 
bill  to  be  discounted ;  and  that  he  should 
not  have  done  so  if  her  signature  bad  not 
beep  indorsed,  as  to  have  done  so  without 
that  signature  would  have  been  irregular. 

yHt,  Prince  now  appealed  from  die  de- 
cision of  the  Master  of  the  Rolls,  On  the 
opening  of  the  appeal,  counsel  for  the  de- 
frndant  Prince  applied  for  leave  to  prodnce 
evidence  to  shew  diat  the  signature  "  Char- 
lotte Dawson"  was  in  the  handwriting  of 
that  lady,  and  also  asked  leave  to  examine 
her  upon  that  point. 

Their  Lordships,  after  conferring,  con- 
sented to  allow  the  fresh  evidence  to  be 
put  in,  but  only  de  bene  esse,  and  it  was  to 
be  wholly  without  prejudice  to  the  ques- 
tion, whether,  when  taken,  it  was  admissi- 
ble, and  if  the  plaintiff  was  willing  to  sub- 
mit to  be  examined,  their  Lordships,  under 
the  same  limitations,  would  allow  it. 

Three  witnesses,  who  denominated  them- 
selves **  experts  in  handwriting"  deposed 
that  they  had  examined  the  indorsement 
"Chariotte  Dawson,"  on  the  bill,  and 
they  were  each  strongly  of  opinion  that 
it  was  written  by  the  same  hand  as 
was  the  signature  to  the  marriage  settle- 
ment of  Mr.  and  Mrs.  Dawson  shewn  to 
them. 

Mrs.  Dawson,  having  stated  her  willing- 
ness to  be  examined,  deposed,  in  answer 
to  questions  put  by  Mr.  Follett,  that  the 
indorsement  wiui  not  in  her  handwriting, 
nor  had  she  aver  anthoiised  hw  htislHUid 


to  sign  her  name,  nor  was  she  aware  dwt 

he  had  done  so :  that  she  never  received 
any  money  for  the  bill :  that  her  husband 
told  her  the  bill  was  left  at  the  Bank 
of  Australasia,  and  could  not  be  got 
away  for  some  time :  that  her  husbaad 
had  never  signed  her  name  to  this  or 
any  other  document  by  her  consent : 
that  she  did  not  interfere  at  once  when 
she  was  told  that  the  bill  must  remain  st 
the  bank  because  she  believed  that  her 
husband  could  not  obtain  money  for  it 
without  her  signature  made  with  her  own 
hand,  and  that  as  he  had  dissipated  aU  her 
property,  except  the  money  included  in 
the  settlement^  she  never  would  have  con- 
sented to  his  receiving  a  shilling  arising 
from  the  bill  if  she  could  have  prevented  it. 

Mr.  Speed  and  Mr.  J.  P.  ViUiert,  for 
the  plaintiff.— Even  assuming  that  the  in- 
dorsement by  Mr.  Dawson  was  suffident 
to  pass  the  legal  interest  in  the  bill,  and 
admitting  that,  therefore.  Prince  was  the 
holder  with  a  legal  tiUe,  there  is  an  equity 
for  the  Court  to  interfere  in  &Tour  of  a 
married  woman  to  protect  her  right  from 
invasion  on  the  ground  that  Prince  well 
knew  that  she  waa  a  m»7icd  wmnan,  b 
whose  fovour  the  document  was  drawn. 
Having  so  much  notice,  it  was  the  duty  of 
Prince  to  make  further  inquiries,  as  he 
must  be  fairly  assumed  to  be  aware  that 
the  money  formed  part  of  her  separate 
estate.  At  all  events,  he  was  bound  to 
make  further  inquiries,  and  not  to  trust  to 
the  representations  of  Mr.  Dawson  that 
the  signature  was  that  of  his  wife.  Beyond 
this,  the  situation  held  by  Prince  in  the 
transaction  was  no  more  than  that  of  agent 
for  Dawson,  and  in  tiiat  capaci^  be  had 
voluntarily  incurred  a  liability  by  reasw 
of  his  own  indorsement,  and  could  new 
be  treated  by  the  Court  as  a  purobaan  fat 
vtlm—EtdaUe  v.  La  Nmmsn  (1). 

Mr*  FoUeU  and  Mr.  C.  T.  Stmpw*^  for 
the  appellant. — The  tiUe  of  Mr.  Prince  is 
good  at  law,  and  in  such  a  case  this  Court 
does  not  interfere  with  it ;  moreover  he 
holds  this  security  as  a  purchaser  for  valn^ 
ble  consideration  without  notice  <^  any 
equities  affecting  it,  and  as  such  he  is  the 

(1)  1  Ton.  ft  C.  S94{  ■.  o.  aem.  Es&ik  v. 
Lsnoge,  4  Law  J.  B^.  (v,s.)  Bx^  Eq.  46. 
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more  eotHIed  to  th«  forbeantnee  of  the 
Coort.  That  is  the  plain  and  undeniable 
principle  of  th«  Court  in  such  matters. 
The  observation*  of  the  Master  of  the  Rolls, 
that  the  mere  fact  of  a  bill  being  made 
payshle  to  a  married  woman,  was  notice  to 
all  that  It  was  payable  in  respect  of  her 
•sparate  estate,  were  whoUj  subrersive  of 
the  eases  ot  Mason  y.  jtfot^m(2)  and  Bar' 
Im  r.  Buhop{S)*  To  revert,  however,  to 
tiw  Iwal  Ucla  and  its  prevalence  over  all 
eqeitoble  demands,  the  rases  of  Jone*  r. 
Pomlei  (4)  and  Jonts  v.  Smith  (5)  are  con- 
elurive,  and  the  principle  of  the  former 
ease  is  distinctly  approved  by  Lord  St. 
Leonards  in  that  of  Bowen  v.  Evans  (6). 
The  following  authorities  were  also  referred 
to:— 

ffest  V.  Rod,  2  Hare,  249,  257 ;  s.  e. 

12  Law  J.  Rep.  (n.b.)  Chanc.  245. 
fVare  v.  lAjrd  Egnttmt,  4  De  Oex,  M. 
&  O.  460 ;  s.  c.  24  Law  J.  Rep. 
(n.s.)  Chanc,  361. 
^Sug.  Vemd^andPur.  10 ed.  471. 472. 
As  to  the  amoBBt  of  inquiry  necessary  to 
be  made  1^  a  mortgagee  or  an  assignee 
ni  Older  to  save  him  from  a  chaive  of 
a^igenoe,  thej  dted  Hewitt  v.  Loo$e~ 
«we(7). 

Mr,  Cotton^  for  the  Royal  Bank  of  Auik 
tnlaria,  submitted  to  act  as  the  Court 
ihoold  direct. 

Mr.  Speed,  in  reply,  observed  that 
ilthough  great  stress  had  been  laid  ou  the 
eases  of  Jones  v.  Smith,  Jones  v.  Powles 
asd  HemiU  v.  i^eotemore,  they  presented 
■o  serious  difficulty,  seeing  that  they  re- 
ferred not  to  mercantile  inatrumenta  or 
mercantile  mattera,  as  was  the  ease  in  the 
natter  before  the  Court,  but  to  questions 
islatmg  to  real  estate.  Mr.  Prince  did 
not  take  the  bill  in  the  ordinary  course  of 
bashiess,  but  as  a  mere  matter  of  personal 
Meommodation  to  a  friend  he  indorsed  it 

(3)  X  Ad.  ft  E.  80)  s.  c.  4  N.  ft  M.  46]  4  Law 
J.]l«r-(>.s.)K.B.  12. 

(»)  1  Eaat,  4S2. 

(4)  }  Mjl.  ft  K.  581  i  •.  e.  8  Law  3.  Rep.  (N.a.) 
Chue.  210. 

(5)  1  PhilL  244;  >.  e.  12  Law  J.  Rep.  (n.a) 
ChucSSl,  1  Hue,  48;  11  Law  J.  Kep.  (a.s.) 
CktncU. 

<8)  1  J.  ft  L.  178,  284. 

fj)  9  Hara,  449 1  a.  e.  21  Law  J.  Rep.  (ir.s.) 


and  obtained  discount,  and  then,  without 
making  any  charges,  banded  the  proceeds 
over  to  Mr.  Dawaon.  The  latter,  when 
he  obtained  possession  of  the  bill,  became 
a  mere  trustee  for  his  wife,  and  Mr.  Prince, 
who  well  knew  that  it  was  made  payable 
to  her,  could  not  be  permitted  to  stand  in 
a  better  position. 

[Lord  Justicb  Tukxbr'.— Would  that 
have  been  ao  if  Dawson  had  become  bank« 
rupt?] 

In  that  case  the  assignees  would  have 

stood  in  the  same  position  aa  Dawson,  To 
shew  that  Prince  ought  to  have  made  fur- 
ther inquiry,  it  was  sufficient  to  state  that 
the  bill  came  in  a  letter  addressed  to  the 
wife,  that  Dawaon  told  him  when  he  asked 
htm  to  get  the  bill  discounted  that  he  was 
about  to  leave  England,  and  that  although 
the  wife's  name  appeared  on  the  back  of 
the  hilt,  there  was  nothing  but  Mr.  Daw- 
son's assertion  to  shew  that  the  signature 
*'  Charlotte  Dawson"  was  that  of  the  wife. 
Such  a  course  indicated  gross  negligence, 
and  Mr.  Prince  must  tak«  the  coiue« 
qnenoe. 

Their  Lokdships  signified  their  approval 
of  the  manner  in  which  the  ease  had  been 

argued  on  each  side. 

Dec.]7> — Loud  Justice  Knioht  Brucb 
■aid,  that  in  this  case  Mrs.  Charlotte  Daw- 
son, a  married  lady,  suing  by  her  next 
friend,  claimed  for  her  separate  use  a  bill 
of  exchange  for  196/.,  of  which  she  was 
the  payee,  which  bill  came  into,  and  now 
was  in,  the  hands  of  the  defendant  Prince, 
as  indorsee  and  legal  holder.  The  bill  was 
overdue,  and  the  Bank  of  Australasia,  who 
were  ^e  acceptors,  were  willing  to  pay 
the  money  to  him,  unless  prevented  fay 
the  Court.  The  title  of  the  phuntiff  was 
equitable  only,  the  title  of  the  defendant 
Prince  being  undoubtedly  good  at  law ; 
and  the  only  dispute  in  the  present  suit 
was  between  the  plaintiff  and  Mr.  Prince. 
The  bill  bore  the  indorsement  of  the  plain- 
tiff; but  that  signature  was  said  by  her  to 
be  forged ;  but,  whether  forged  or  not,  it 
undoubtedly  bore  the  genuine  signature  of 
the  husband,  and  the  defendant  insisted 
that  it  caroe  into  his  hands  as  purchaser  for 
a  valuable  consideration,  and  that  he  was 
entitled  to  recover  at  law  upon  it.  and  to 
fetaintbeamomitibrhii  own  benefit.  The 
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Hester  of  tbe  Rolls,  on  tlie  xoateriala  before 
him,  declared  the  signature  of  the  plaintiflF 
to  be  not  genuine,  and  to  have  been  written 
vithoat  her  consent,  knowledge  or  autho- 
rity ;  that  she  waa  entitled  to  the  amount 
for  her  separate  use  ;  that  as  between  her- 
self and  her  husband,  he  had  no  right  to 
deal  with  it,  and  that  her  title  was  para- 
iDonnt  in  a  coart  of  equity  to  that  of  a 
legal  holder.    Further  evidence  had  been 
tendered  in  this  court  in  proof  of  tbe 
genuineness  of  the  signature  of  Mrs.  Daw- 
son,  and  that  eridenee  waa  admitted  de  bene 
ene.    His  Lordship  had  doubted  at  the 
time,  and  he  doubted  still,  whether  it  could, 
in  the  eircnmstances  of  the  case,  be  right  to 
admit  it  absolutely ;  but  that  evidence  was 
unimportant  upon  the  question  whether 
relief  could  be  given  to  ^e  plaintiff;  and 
she  was  also  cross-examined  vivd  voce  be- 
fore this  Court,  with  her  own  consent,  by 
the  counsel  for  Prince.   Botb  parties  were 
entitled  to  have  that  evidence  used  in  the 
suit.    Whether,  upon  the  whole  of  tbe 
materials,  either  including  the  evidence  de 
bene  esse  or  not,  it  was  right  to  conclude 
that  the  indorsement  had  been  made  by 
the  husband  without  the  authority  of  the 
wife,  he  (the  Lord  Jiisdce)  did  not  intend 
to  say ;  but,  at  all  events,  no  injustice 
could  be  done  to  the  plaintiff  by  assuming 
for  the  present  question  (namely,  whether 
the  plaintiff  was  entitled  to  relief  in  this 
suit),  that  the  bill  was  remitted  to  the 
plaintiff  in  this  country  in  respect  of  her 
separate  estate  ;  that  it  was  not  indorsed 
by  her,  but  by  Mr.  Joseph  Dawson,  her 
husband,  and  dealt  with  by  him  without 
her  consent ;  that,  as  against  her,  he  had 
no  equitable  power  to  deal  with  it,  and 
that  tiie  sole  question  was  whether,  under 
these  circumstances,  her  equitable  claim 
could  prevail  against  the  legal  title,  which 
was  clearly  vested  in  Prince,  and  for  valu- 
able consideration.    "  For  valuable  con- 
sideration," because  Prince  indorsed  the 
bill  for  the  purpose  of  getting  it  discounted, 
and  by  that  step  became  liable  to  pay  it 
to  the  discounters  at  maturity,  and  he  had 
handed  to  Dawson  the  sum  which  he  had 
received  from  the  discounters.  However 
good  the  equitable  title  might  have  been 
if  Prince  had  not  indorsed  it  and  paid  the 
money,  that  equitable  title  must,  under 
the  actual  circiuiistances,  give  way  to  the 


title,  inaaniDch  as  ndther  before  noi 
at  the  time  when  he  indorsed  and  paid  it, 
had  Prince  any  knowledge,  information  or 
notice  of  any  facts  rendering  it  incumbent 
upon  him,  as  between  himself  and  the 
plaintiff,  to  apply  to  her  personally,  or  to 
make  any  further  inquiries  than  those  he 
did  make.    Whether  the  fact  that  he  was 
aware  that  the  plaintiff  was  the  wife  of 
J.  Dawson,  and  that  she  waa  so  at  tbe 
time  when  the  bill  was  drawn,  amounted 
to  notice,  actual  or  construetiTe,  to  him* 
that  it  was  drawn  in  respect  of  her  aeparate 
estate,  or  formed  part  of  her  separate  pn^ 
perty,  it  was  unnecessary  to  give,  and  ae- 
cordingly  he  did  not  gin,  any  opinion ;  but 
he  was  entirely  satis6ed  tiiat  tiie  defendant 
Princedid  not  know  in  fact,  believe  in  fact, 
ox  suspect  in  fact,  that  the  plaintiff  had 
any  interest  in  the  bill  for  her  aeparate 
estate,  or  that  any  irregularity  existed. 
Prince  certainly  knew  that  the  bill  of  ex- 
change required  her  indorsement,  but  in 
reply  to  his  inquiries  he  was  informed  1^ 
the  husband  that  the  indorsement  was  of 
her  handwriting,  and  he  had  no  grounds 
for  doubting  the  assertion  that  it  was  so ; 
he  believed,  therefore,  in  the  ^nnineness 
the  signature,  and  no  negligence  was  Ho 
be  imputed  to  him  fi>T  doing  so.  There 
waa  no  suspicious  appearance  about  the 
signature  to  a  person  who  was  not  familiar, 
or  even  to  one  who  was  familiar,  with  the 
plaintiff's  handwriting;  and  any  reason- 
able man  might  have  believed  that  her 
husband  was  acting  not  without  her  con- 
sent, not  without  her  authority.  The 
defendant  must  for  all  the  purposes  of  the 
suit  be  held  to  rely  on  Dawson's  asser- 
tion that  it  was  hia  wife's  signature,  and 
that  he  was  not  without  equitable  as  well 
as  l^al  title.    That  Prince  bad  meant  to 
aet  honestly  throughout  he  (the  Lord 
Justice)  felt  satisfied,  and  although  h« 
thought  that,  if  the  plaintiff  had  not  been 
Dawson's  wife,  the  defendant  would  have 
lost  his  money  by  reason  of  the  forgery, 
yet  in  the  present  circumstances  he  ought 
to  be  dismissed,  and  as  his  conduct  had 
been  blameless,  the  plaintiff's  next  friend 
must  pay  his  costs  of  the  suit,  though,  of 
course,  he  would  be  entitled  to  uo  coats 
of  the  appeal. 

Lord  Justice  Turner  added,  that  the 
case  was  peculiar  in  its  circumstances,  but 
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be  eoniidered  it  was  governed  by  principle 
tod  anUioritiei  to  which  this  Court  wai 
boQDd  to  give  effect.    Both  on  principle 
uid  anthority  the  Conrt  would  give  do 
relief  against  a  purchaser  for  valuable  con- 
sideration, clothed  with  the  legal  title,  and 
who  bad  no  notice  of  any  equities  afieeting 
die  instniment.   Now,  it  was  not  denied  in 
the  present  case  that  the  defendant  Prince 
had  a  good  legal  title,  and  the  questions 
were,  whether  he  had  actual  or  constructive 
Bodee  of  the  plaiutiff 'a  equity,  and  whether 
he  wai  a  purchaser  for  valuable  conrider^ 
adon.   First,  as  to  the  notice.    It  had 
been  contended  that  the  mere  fact  of  a  bill 
of  exchange  being  drawn  in  favour  of  a 
woman  was  in  itself  notice  that  it  was  in 
respect  of  her  separate  estate.   But  assum- 
ing this  to  be  true,  without  at  all  deciding 
diat  it  was,  he  was  of  opinion  that  it  was 
immaterial  to  the  present  case.    The  bill 
purported  to  bear  the  indorsement  of  the 
plaintiff;  and  in  answer  to  Prince's  inqui- 
ries, be  was  told  by  her  husband  that  that 
indorsement  was  in  her  own  handwriting. 
He  (the  Lord  Justice)  thought  that  he  was 
ratitled  to  rely  upon  this  statement,  and 
mild  not  hold  that  he  ma  bound  to  make 
sny  farther  inquiries.    He  decided  this 
esse  on  the  authority  of  Jonea  v.  Smith 
and  ffare  v.  I,ord  EgmoiU,  and  although 
tbe  plaintifi''s  counsel  had  urged  that  those 
cases  had  reference  only  to  real  estate,  he 
(Lord  Justice  Turner)  thought  that  they 
were  decided  upon  the  broad  principle,  and 
be  could  not  see  why  it  would  not  be  as 
dasgerous  to  extend  the  doctrine  of  con- 
■tnictive  notice  in  a  commercial  transaction 
as  in  a  case  afficcttng  real  estate.  Then, 
again,  it  had  been  argued  that  this  was  not 
aa  oidinary  commerdal  transaction.  But 
the  trill  was  an  instmtnent  of  eonunerce  in 
the  bands  of  a  person  engaged  in  eommer- 
osl  transactions,  and  it  could  not  be  said 
that  it  was  incumbent  on  such  a  person  to 
treat  sacfa  an  instrument  otherwise  than 
accordiag  to  commercial  usage.    He  had 
come  to  the  conclusion,  that  Prince  could 
not  be  held  to  be  affected  with  notice  that 
tbe  sigaature  of  the  plaintiff  was  a  forgery, 
as  to  which  point  he  should  express  no 
opinion.    The  question  of  valuable  con- 
nderation  paid  by  tbe  defendant  remained; 
>i>d  he  thought  Prince  was  a  purchaser  for 
valuable  consideration.     If  Prince  bad 
himself  discounted  the  billy  there  could 


have  been  no  doubt ;  and  the  fact,  that  he 
did  not  actually  advance  the  money,  but 
procured  it  to  be  done,  and  rendered  him- 
self liable  to  those  who  made  the  advance, 
could  not  make  any  difference.  It  was 
said,  however,  that  Prince  was  merely  the 
agent  of  Dawson ;  hut  even  if  bo,  he  was 
under  liability  to  account  to  his  principal. 
The  present  bill  ought  to  be  dismissed, 
and  with  costs;  but  inasmuch  aa  the  plain- 
tiff had  the  authority  of  the  Maater  of  tbe 
Rolls  in  her  fovonr,  there  wonld  be  no 
costs  of  appeal  to  Prince ;  nor  would  there 
be  any  costs  of  appeal  at  all,  excepting 
those  of  the  Bank  of  Australasia,  which 
must  be  borne  throughout  by  the  next 
friend  of  the  plaintiff. 


LOKDS  JOSTICES. 

Dec.  22. 


re  BLOOHAR,  a  lunaHe. 


Lunacy  —  Jurisdiction  —  Partition  — 
Trustee  Aet^  1850— £anaey  Regulation  Act, 
1853. 

Sevvral  feraona  vere  joint  tenant$  m  tail 
in  pouettion  of  an  undivided  share  of  lands. 
One  of  them  was  a  lunatic.  A  suit  was  in- 
stituted for  partition,  in  which  the  lunatic, 
by  the  committee  of  her  estate,  was  a  defen~ 
dant  and  appeared.  The  chief  clerk,  6y 
his  certificate,  allotted  the  lands  in  severalty, 
and  one  of  the  Vice  Chancellors,  at  the 
hearing  upon  further  consideration,  decreed 
partition  and  made  an  order  in  the  suit,  and 
also  under  the  Trustee  Act,  1 850,  O  3  4*  1 4 
Fict.  e.  60 ),  for  the  purpose  of  effectuating 
the  decree,  by  uhieh  he  declared  the  lunatie 
a  imslee  ^  certain  hereditaments.  Applica- 
tion by  peffffon  was  made  to  the  Lords  Jus- 
tieestoeniAUtheorder  of  the  Vice  Chaneellor 
to  he  carried  into  e^ee<,  and  their  Lordships, 
on  the  committee  stating  his  opinion  that  the 
partition  would  be  for  the  benefit  of  the 
lunatie,  made  an  order,  entitled  in  the  suit, 
in  the  lunacy,  in  the  matter  of  the  Trustee 
Act,  1850,  and  of  the  Lunacy  Regulation 
Act(\Q  ^  17  Viet.c,  70),  directing  the 
decree  to  be  carried  into  effect,  and  that  the 
committee  should  execute  a  conveyance  of 
the  land  vested  in  the  lunatie. 

This  was  a  petiUon  presented  in  the 
matter  of  the  lunacy,  in  the  matter  of  tbe 
Trustee  Act,  1850»  and  in  the  cause  of 
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SingUUm  t.  HopHni,  tlw  object  of  which 
was  to  carry  into  effect  an  order  in«d* 
by  Viee  ChsnceUor  Sttmt. 

The  fact*  of  the  eaie  were  u  follow* : — 
Charlotte  Bloomar,  a  lunatic,  wae  idwd 
at  tenant  in  tail  in  potaesiion  of  one  nn- 
divided  fourth  part  of  landi  in  the  county 
of  Leieetter.  One  of  the  joint  tenants 
filed  a  bill  praying  a  partition  of  the  same 
lands,  to  which  bill  the  lunatic  was  made 
a  defendant  by  her  committee,  and  a  decree 
for  a  partition  was  made  by  his  Honour. 
In  pursuance  of  this  decree  the  chief  clerk 
allotted  the  lands  in  severalty,  and  his  cer- 
tificate was  approved,  and  by  order  of  the 
Viee  Chaneellor,  on  further  consideration, 
on  tbe  7th  of  December,  he  ordered  the 
estates  to  be  conveyed  in  severalty,  and 
declared  the  lunatic  to  be  a  trustee  for 
that  purpose,  under  the  Trustee  Act,  1 850, 
of  the  hereditamenta  mentioned  therein  ; 
and  he  fiirtber  directed  that  the  eoata  of 
the  puties  entitled  should  be  a  charge  upon  - 
their  respective  sbures  of  the  estates,  and 
that  the  amounts  of  such  costs  should,  if 
necessary,  be  raised  by  mortgages  or  m 
mortgage  of  the  aame. 

Mr.  A.  Boyd  PureeU  appeared  in  sup- 
port of  the  petition,  and  said  the  only  diffi- 
culty which  appeared  to  presentitself  arose 
from  tbe  fact  of  the  lunacy.  That  the 
order  was  right  lo  fiu-  as  the  Trustee  Act, 
1850,  was  concerned  appeared  clear  from 
the  3rd  and  30th  sections  of  that  statute, 
whereby,  in  effect,  it  was  enacted  that  when 
a  lunatic  should  be  aeised  of  land  upon 
trust,  tbe  Lord  Chancellor  might  make  an 
order  vesting  Ibe  same  in  sncb  persons  as 
he  should  think  fit,  and  that  under  a  de- 
cree for  partition  the  Court  might  declare 
any  parties  to  the  suit  trustees  of  lands 
within  the  meaning  of  the  act.  It  was  true 
that  the  order  being  in  this  case  made  by 
one  of  the  Vice  Chancellors,  it  was  doubt- 
ful how  far  bis  Honour  had  jurisdiction, 
seeing  that  this  particular  defendant  was 
a  Innatic,  yet  it  was  clear  of  doubt  that 
the  Lords  Justices  had  such  jurisdiction 
as  would  enable  them  to  order  the  decree 
and  order  of  his  Honour  to  be  carried  into 
effect,  inasmuch  as  they  could  have  made 
the  order  under  those  sections  of  the 
Trustee  Act,  1850.  In  addition  to  this, 
the  Lunacy  Regulation  Act  (16  &  17Vict. 
c.  70),  came  in       by  the  124th  section 


of  which  it  was  enacted  that  where  a  lanstie 
is  seised  of  an  undivided  part  of  land,  aad 
it  appears  to  be  for  his  benefit  that  a  par- 
tition should  be  made,  tbe  Lord  Chaacellcr 
(and  consequently  now  the  Lords  Justices) 
may  order  tho  committee  of  the  estate  to 
do  sncb  acts  as  may  be  naoeasary  to  e&et 
the  aame  (1). 

(1)  The  Mctiont  of  the  Tnutee  Act,  ItUO.  re- 
ferred to  in  the  u^nent  tbore,  fit.,  the  M  sad 
tbe  SOth,  were  «■  fotlowe :— Section  8.  enast%  '*  Hut 
Khcn  any  lunatic  or  penon  of  tuuoand  miad  ibiU 
be  Beiaed  or  poEseseed  of  anj  lends  upon  auj  truit,or 
by  wky  of  mortga^,  it  shall  be  lawful  for  the  Lord 
Chaneellor,  intruited  bj  virtue  of  the  Queen'i  ugn 
mannal  with  the  care  of  the  persona  and  cetatn  of 
lunatics,  to  make  an  order  that  such  lauds  be  rested 
in  anch  penon  or  persona.  In  ioeb  manner  and  fi» 
nicli  estate  as  he  shall  direct"  And  by  the  latter 
it  ii  provided,  "  That  where  any  decree  shall  be 
made  by  any  court  of  equity  fior  the  specific  pef 
forma  nee  of  a  contract  concerning  any  lands,  or  foe 
tlie  partition  or  exchange  of  any  lands,  or  generally 
when  any  decree  ahall  be  made  far  the  conreysnce 
or  asaipimeBt  of  any  landa,  either  in  eassa  aiinw 
out  ef  the  doctrine  of  eleetioa  or  otherwise^  it  akall 
be  lawful  for  the  aaid  Court  to  declare  that  any  of 
the  parties  to  the  said  suit,  wherein  such  decree  is 
made,  are  trustees  of  anch  land,  or  any  part  thereof 
within  the  meaning  of  this  act." 

Tha  clauses  of  the  Lunacy  R^alati«i  Act,  ItfiS, 
were  the  ia4tb  aad  187tb.  By  acetion  1S4.  it  is 
enacted  aa  foUowa "  Where  a  lunatic  ia  s«sed  irf 
or  entitled  to  an  undivided  ahare  of  land,  and  it 
appears  to  the  Lord  Chaneellor,  intrusted  u  afore- 
said, to  be  for  his  benefit,  and  to  be  expedient,  that 
a  aale  of  tbe  land,  or  part  thereof,  or  a  partition  of 
tbe  land  should  be  made  i  and  where  a  Innatic  is 
seised  of  or  entitled  to  land,  and  it  appears  to  tbe 
Lord  Chancellor,  intrusted  as  afbresaid,  to  be  fin 
hia  benefit,  and  to  he  expedient,  that  an  exchange 
thereof,  or  of  part  thereof,  for  other  land  should  be 
made,  tbe  Committee  of  the  estate,  in  the  name  and 
on  behalf  of  the  lunatic,  under  an  order  of  the  Lord 
Chancellor,  intrusted  as  aforesaid,  may  concur  with 
such  other  penon  in  makiag  such  sale  or  psititjon, 
or  may  make  such  exchange  and  nenve  aueb  monies 
payable  on  the  aale,  and  give  or  receive  such 
monies  for  equality  of  partition  or  exchange,  or 
otherwise  in  relation  thereto,  aa  the  order  may 
direcL" 

Sectioa  117.  ia  this **  Where  a  power  is  rested 
in  a  lunatic  in  tbe  character  of  trustee  or  gnardian, 
or  tbe  consent  of  a  lunatic  to  the  exercise  in  a  povs 
is  necessary  in  the  like  character,  or  as  a  check 
upon  the  undue  exercise  of  the  power,  and  it  appears 
to  the  Lord  Chancellor,  intrusted  as  afbreaaid,  to  be 
fit  and  expedient  that  the  power  should  be  exercised 
or  tbe  consent  given  (as  ue  case  may  be),  tbe  Com- 
mittee of  tbe  estate,  in  the  name  and  on  behalf  of 
tbo  Innade,  under  an  order  of  the  Lord  Cbsnedlor, 
intrusted  aa  aforesaid,  made  upon  the  appUeatiDa 
of  any  pereon  interested  in  tbe  exercise  of  the  power, 
may  exercise  the  power  or  give  tbe  consent,  ss  the 
case  may  bc^  in  such  manner  u  the  oider  ihall 
direob" 
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LoiD  JosTicK  Knight  Brdce.  —  Of 
eoone  there  must  be  some  mode  of  earry- 
iag  mA  an  order  htto  effect. 

LoBD  icBTiCB  TuRHER, — It  19  my  im- 
pmsioa  thet  the  can  can  be  aufflciently 
deilt  with  under  the  Tmitee  Act,  1 850. 

Lord  JomcB  Kvight  Brvci. — That 
•eemi  to  be  so;  but  Mr.  Pureell  mnit  take 
die  haurd  tii  the  title  being  hereafter 
objected  to  by  conTeyaneers.  Those 
gentlemen,  it  is  well  to  remember,  are 
prorerbially  hard  to  please. 

Mr.  Pureell  observed,  that  perhaps  some 
dd  mi^ht  be  afforded,  if  thetr  Lordships 
dwnight  any  were  needed,  by  the  137th 
section  of  tlie  Lunacy  Regulation  Act, 
by  which  the  Lord  Chancellor  is  empow- 
eied  to  make  an  order  directing  in  what 
mioner  powers  may  be  exercised  or  con- 
sents given  to  the  exercise  of  powers  when 
lach  powers  or  consents  are  vested  fai 
fanatie  tnistees. 

Lord  Justice  Turner. — ^The  order  may 
be  this,  which  must  recite  that  the  com- 
mittee consenting  to  convey,  and  by  his 
eotrasel  stating  his  opinion  to  be,  that  the 
ptrtition  mentioned  in  the  certificate  of  the 
chief  clerk  is  for  the  benefit  of  the  lunatic, 
declare  that,  as  it  appean  to  be  for  the 
benefit  of  the  lunatic  that  the  partition 
dionld  be  completed,  according  to  the  order 
of  S^iart,  V.C.,  made  on  further  consi- 
deratioD,  let  the  partition  be  completed 
secordingly,  and  let  the  committee  of  the 
loaatie's  estate  convey  the  estate  and  in- 
teicat  of  lunatic  in  nteh  manner  as  to 
give  effect  to  the  partition  by  such  order 
dheeted  to  be  made.  The  order  must  be 
entitled,  as  well  in  the  matter  of  the  lunacy 
sain  the  partition  suit,  as  well  as  in  the 
OMtters  of  the  Trustee  Act  1850,  and  the 
Lnna^  Relation  Act  185S. 


KniDRRSLrr,  V.C.  \  /«  fe  hea-dinoton's 
Nov.  6.       j  TRirar. 

Trvtee**  Relief  Act— Liability  to  Costs. 

A  tnateewiUhe  aUowed  hi*  etuis  of  fay- 
BNwey  into  eoau-t  aiulcr  the  Tnutees*  Re~ 
litJAet  where  there  is  a  eaae  of  bond^e 
fttpmiiUifyf.  He  iewabeund  to  lahevpom 


kimsdf  the  respons^iUty  of  deeitUny  between 
ottoerte  elainuimle. 

This  petition  stated  that,  in  1840,  Hmiry 
Rolloway  assigned  all  his  property  to 
trustees,  Messrs.  Taylor  and  Poplis,  upon 
trust  for  the  benefit  of  his  creditors ;  and 
that  in  1848  the  said  Henry  Holloway 
took  the  benefit  of  the  Insolvent  Debtors 
Act,  and  Mr.  Sturgis  was  appointed  the 
official  assignee  under  the  insolvency. 
At  the  time  of  executing  the  deed  of 
assignment  H.  Holloway  was  entitled  to 
a  sum  of  fiOOi.,  under  the  will  of  W.  C. 
Headington,  subject  to  the  life  estate  of 
Mrs.  C.  Holloway,  his  mother.  Mrs.  Hol- 
loway died  in  the  year  1857,  and  there- 
upon H.  Holloway  gave  notice  in  writing 
to  Hugh  Parnell,  the  surviving  trustee  of 
the  will  of  W.  C.  Headington,  not  to  pay 
over  the  said  sum  of  500^  to  any  one  but 
himself.  At  the  same  time  a  claim  was 
made  to  the  money  by  the  creditors  of  H. 
Holloway,  and  after  a  lengthened  negotia- 
tion between  the  parties,  Mr.  H.  Parnell 
paid  the  SCO/,  into  court  under  the  Trus- 
tees' Relief  Act. 

A  petition  was  now  presented  by  Mr. 
Taylor,  the  surviving  trustee  of  the  deed 
of  assignment,  for  payment  of  Ae  fund  to 
him. 

The  right  of  the  petitioner  was  not  dis- 
puted, but  it  was  submitted,  on  behalf  of 
Mr.  Taylor,  that  H.  Paraell  was  not  jus- 
tified in  paying  the  money  into  court,  and 
that  he  ought  to  be  ordered  to  pay  the 
eosts  of  the  petition. 

Mr.  Olasset  in  support  of  the  petition, 
contended  that  the  right  of  the  trustees 

under  the  deed  of  assignment,  to  the  fund 
in  question,  was  so  clear  that  Mr.  Parnell 
ought  to  be  made  to  pay  the  eosts  incurred 
by  the  course  be  had  taken.  Even  sup- 
posing the  tnistees  of  the  deed  of  assign- 
ment were  not  entitled,  still,  as  Mr.  Hol- 
loway had  subsequently  become  insolvent, 
he  never  could,  under  any  circumstances, 
be  entitied  to  the  money.    He  cited— 

/■  re  fVoodbum's  Trusts,  26  Law  J. 
Rep.  (n;s.)  Cbanc.  622. 

InreFayg's  Truett  19  Ibid.  176. 

Mr,  Speed,  on  behalf  of  Mr.  Parnell, 
aubmitted  thikt  he  vu  perfoetly  justified 
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in  paying  the  money  into  court.  The  deed 
of  auignmenC  wai  executed  serenteen 
yean  before  the  legacy  became  due,  and 
a  claim  was  made  by  Mr.  Holloway,  who 
innsted  upon  his  right  to  the  money.  It 
was  impossible  for  Mr.  Pamell  to  know 
what  had  taken  place  since  that  deed,  nor 
ought  he  to  be  called  upon  to  exercise  hia 
own  discretion  as  to  the  rights  of  the 
parties.  It  was  evident  that  there  were 
conflicting  claims  to  the  fiind,  and  tliat 
alone  was  sufficient  to  justify  the  trustee  in 
taking  advantage  of  the  Trustees'  Relief 
Act,  and  throwing  off  the  responsibility  to 
which  he  might  have  been  subject.— 

/«r«  Croj/de»'9  Trtut,  19  Law  J.  Rep. 
(H.f.)  Chanc.  172. 

I»  re  Cautkornet  13  Bear.  56 ;  s.  c. 
18  Law  J.  Rep.  (n.s.)  Chanc.  116. 

In  re  Bemfythet  20  Law  J.  Rep.  (n.s.) 
Chanc.  814. 

KiNDBBSLST,  V.C. — It  is  evident  that 
the  Trustees'  Relief  Act  was  framed  to 
enable  trustees,  with  funds  in  their  hands, 
to  relieve  themselves  from  any  responsi* 
bility  which  might  arise  or  be  incurred, 
and  it  justified  them,  under  such  circum- 
stances, in  the  payment  of  a  fund  into 
court.  On  the  other  hand,  a  trustee  is  not 
so  justified,  where  he  is  not  acting  bonA 
Jtde,  bat  from  capricious  or  worse  motives, 
and  from  a  desire  to  vex,  annoy,  oppress 
or  injure  the  parties  with  whom  he  is  deal- 
ing. The  case  of  JVoodburu't  TnsU  is  the 
leading  case  in  this  sense,  that  it  estab- 
lished the  jurisdiction  which  the  Court  has 
to  make  trustees  pay  costs,  and  the  Master 
of  the  Rolls  proceeded  on  the  ground  that 
a  trustee  might,  in  the  first  instance,  de- 
cline to  run  any  risk  ;  but  that  he  was  not 
entitled,  after  leading  the  parties  on  to 
incur  expense  in  proving  their  title,  sud- 
denly to  pay  the  money  into  court,  where 
he  evidently  was  acting  from  caprieot 
without  any  assignable  reason.  When  that 
case  came  before  the  Lords  Justices  they 
tho1^[ht  it  a  case  of  oppression,  and  Lord 
Justice  Knight  Bruce  characterised  it  as 
scandalous ;  that  the  length  of  the  corre- 
spondence was  unexampled ;  that  there  had 
been  exhibitions  of  temper  and  threats  ; 
and  that  the  objection  was  flimsy  and  frivo- 
lous. Lord  Justice  Turner  concurred  in 
(hat  view ;  and  then  came  the  question  o£ 


jurisdiction.  In  any  ease  at  all  similar  to 
that  I  ahould  consider  it  a  case  of  oppres- 
sion, and  not  of  a  trustee  seeking  to  be 
relieved  from  responsibility,  but  acting 
from  an  improper  motive.  In  this  esse 
Pamell  received  an  actual  notice  in  writing 
from  a  person  who,  primd  facie,  was  en- 
titled to  the  fund,  calling  upon  him,  at  hii 
peril,  not  to  pay  it  to  any  one  but  himself 
without  his  concurrence.  There  wss  no 
ground  to  suppose  any  connivance,  and 
the  fund  was  then  claimed  by  the  trustees 
of  the  deed  of  assignment  executed  six- 
teen or  seventeen  years  previously,  bnt 
embracing  this  interest,  which  was  rever- 
sionary. Pamell  replied,  that  he  hsd 
received  a  notice  from  Holloway  not  to 
pay  over  the  Aind«  and  there  waa  nothing 
unreasonable  in  his  speaking  of  responsi- 
bility under  such  dreumstances.  He  m^ht 
be  strongly  of  opinion  that  the  tmstees 
were  entitled,  assuming  he  had  evidence  of 
the  execution  of  the  deed ;  but  how  could 
he  take  upon  himself  to  say  that?  Hol- 
loway might  treat  the  deed  as  inoperative 
by  reason  of  subsequent  events,  and  why 
was  the  trustee  to  take  the  responsibility 
of  finding  that  out  ?  The  very  suggestion 
of  such  a  chance  shewed  that  there  was  a 
responsibility,  whether  greater  or  less  wu 
not  the  question.  It  was  in  fact  just  the 
case  which  the  act  was  intended  to  meet ; 
the  trustee  was  not  bound  to  take  upon 
himself  any  risk,  and  here  there  was  a 
risk.  It  was  justly  said  that,  irre- 
spective of  the  deed,  Holloway  had  no 
right  because  of  his  insolvency,  and  quA- 
cunque  vid  he  was  not  entitled ;  but  wss 
Pamell  to  decide  the  question  as  to  the 
right  of  the  ofiScial  assignee  in  insolvency, 
in  respect  to  what  might  have  subsequently 
occurred  7  This  case  does  not  appear  to 
me  to  come  within  the  principle  of  fVood- 
bum's  Trusts;  it  is  not  a  case  of  flagrant 
oppression.  Pamell  did  not  act  from  an 
improper  motive,  neither  did  he  miscarry 
in  point  of  judgment.  He  reedved  posi- 
tive notice,  and  it  waa  a  case  of  frowf  jUs 
responsibility  from  which  he  had  a  right  to 
relieve  himself.  He  is  therefore  entitled 
to  have  his  eosts. 
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Stvabt,  T.C.  1 

Nov  5        J     ^'^'^B  >OBKXTB. 

Wai—G^  to  Execmton  —  RemUing 
Tmt, 

TeHmUr  gave  amd  bequeathed  oU  hit  resi- 
immf  ettate  to  hie  vi/gj  **  iipoii  tnut "  to  pay 
tkeiwut  M  oiiMit^,  and  **«pM  farthmr 
6iu(*'  to  fag  eerlam  legaeieSf  whiek  did  not 
oiouf  the  fermmai  ettate.  He  referred 
to  iit  mfe  at  hie  es^evtrix  in  the  will ;  hut 
(ie  mil  did  mt  contain  any  express  appoint- 
ment of  her  as  executrix : — Held,  upon  the 
eonslrueiion  of  the  teiU^  that  she  woe  eiUitled 
ieu/UiaUjf  to  the  eurpUu  ettate. 

John  Johnston  made  his  will,  dated 
the  20th  of  March  1850,  in  the  follow- 
mg  tenns : — "  This  it  the  lait  will  and 
testament  of  me,  John  Johnston}  of  Uie  city 
of  Chester,  hotel-keeper.  Firstly,  I  direct 
thut  all  my  just  debts  and  funeral  ex- 
pmset  be  duly  paid  and  satisfied  by  my 
exentriz  hereinafter  named,  aa  soon  at 
conTeaiently  may  be  after  my  decease ; 
and  aecondly,  I  give,  devise  and  bequeath 
■11  and  every  my  household  famitare, 
Haen  and  wearing  apparel,  books,  plate, 
^na,  pictures,  horses,  carts  and  carriages, 
and  alto  all  and  every  sum  and  sums  of 
aoney  which  may  be  in  my  house,  at  my 
liukers,  or  may  be  about  my  person,  or 
due  to  me,  at  the  time  of  my  decease; 
and  alto  all  and  every  other  my  stocky 
Ands  and  aecuritiea  for  money,  money  on 
hoada,  UUi,  notes,  railway  shares  or  other 
•ccuitiea,  and  all  ^d  every  other  my 
Mate  and  effects  whatsoever  and  where- 
aocTsr,  both  real  and  personal,  whether  in 
ponearion,  reversion,  remainder  or  ex- 
pectancy, nnto  Elisabeth  Johnston,  my 
lawfal  wife,  her  ezecntorfi  and  adminis- 
trtton,  upon  trust  to  pay  unto  my 
daughter  Ellen  Margaret  Johnston,  wife 
•f  William  Mayamore  Williams,  of  the 
city  of  Chester,  tobacconist,  yearly,  and 
cvny  year  during  the  lifetime  of  my  said 
cxmitrix,  the  sum  of  502.  of  lawful  money 
<^  Gntt  Britain  ;  and  upon  fttrther  trust 
t^  she,  my  said  ezeentriz,  at  the  time 
of  her  decease  shall  cause  her  executors, 
■dautistrators  or  assigns  to  pay,  or  cause 
to  he  paid,  onto  John  Johnston,  the 
■OB  of  James  Johnston,  now  of  Holy- 
^nd,  in  the  island  of  Angtesea,  engineer, 


the  sum  of  SOl.  of  lawful  money  of  Great 
Britain ;  and  upon  further  trust  to  pay 
nnto  my  sister  Janet  Brown,  widow  of  the 
late  Michael  Brown,  of  Kilmarnock,  in 
the  county  of  Ayr,  Scotland,  and  also 
onto  my  sister  Agnes  Sowdon,  of  Kilmar- 
nock a^oresud,  should  they  survive  my 
said  executrix,  the  sum  of  302.,  of  lawful 
money  of  Oreat  Britain,  each."  The  will 
contained  no  express  appointment  of  an 
executrix. 

The  testator  died  on  the  19th  of  July 
1850  ;  and  on  the  22nd  of  August  fol- 
lowing,  probate  of  his  will  was  granted  by 
the  Consistory  Court  of  Chester  to  his 
widow,  the  said  Elizabeth  Johnston,  as 
the  executrix  aeemding  to  the  tenour  of 
his  said  will, 

Elisabeth  Johnston,  the  widow  and 
executrix  of  the  testator,  died  on  the  4th 
of  November  1856,  having  by  her  will, 
dated  the  28th  of  October  1856,  pven 
certain  legacies  therein  mentioned  to  the 
said  W.  M.  Williams  and  to  Robert 
Roberts  and  William  Francis  Ayrton  re- 
spectively, certain  specific  artidea  to  the 
said  Ellen  Margaret  Williams  absolutely, 
and  finally  all  the  residue  of  her  personal 
property,  including  a  leasehold  estate  In 
Curzon  Park,  to  the  said  R.  Roberts  and 
W.  F.  Ayrton,  their  executors  and  ad- 
ministraton,  upon  certain  trusts  therein 
mentioned  for  the  benefit  of  her  daughter, 
the  said  Ellen  Margaret  Williams,  during 
her  life,  and  after  her  death  of  her 
children. 

The  bill  was  filed,  by  the  aaid  Ellen 
Margaret  Williams,  who  was  the  only  child 
of  the  said  testator  and  testatrix,  and  by 
the  three  infant  children  of  the  said  E.  M. 
Williams  (by  their  next  friend)  alleging 
that,  since  the  death  of  the  testatrix 
Elizabeth  Johnston,  her  executors,  the 
defendants  R.  Roberts  and  W.  F.  Ayrton, 
had  possessed  themselves  of  her  personal 
estate,  including-  the  estate  and  property 
of  the  testator  J.  Johnston,  which  had 
been  in  the  possession  and  enjoyment  of 
the  testatrix  during  her  lifetime. 

The  plaintifia,  by  their  bill,  claimed  the 
personal  estate  of  the  testator  J.  Johnston, 
as  having  passed  to  the  testatrix  Elizabeth 
Johnston  absolutely,  and  as  being  there- 
fore subject  to  the  trusts  of  the  will  of  the 
tesUtrix.  The  defendant  W.  M.  Williams, 
2A 
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the  husband  of  the  pTaintlff  E.  M.  Wil- 
liama,  was  alleged  by  the  bill  to  elaim,  io 
Tight  of  his  wife  (the  plaintiff),  two-thirds 
of  the  residuary  estate  of  the  testator  J. 
Johnston,  and  to  found  such  claim  on  the 
ground  that,  upon  the  true  construction 
of  the  testator's  will,  Elizabeth  Johnston^ 
his  widow,  did  not  become  entitled  abso- 
lutely to  his  residuary  estate,  but  that 
■Dch  renduary  estate  was  held  by  her  ai  a 
trustee  for  lierself  and  the  plaintiff,  Ellen 
Margaret  WUliama,  as  his  widow  and  next- 
<tf-kin. 


STDAaT,y.C. — The  question  is,  whether 
the  testator  has,  by  his  will,  made  his 
widow  a  trustee  of  the  whole  or  of  part 
only  of  his  personal  estate.  The  language 
of  the  will  cannot,  I  think,  be  construed 
in  any  other  way  thnn  as  making  her  a 
trustee  of  that  portion  of  the  property 
only  which  is  given  to  the  legatees  oth« 
than  herself.  The  sUtute  1  Will.  4.  e.  40. 
does  not,  I  think,  apply  to  this  ease  ia 
any  way. 


Mr.  Malins  and  3fr.  F.  H.  Colt,  for 
the  plaintiffs. — The  testator's  residuary 
personal  property  is  given,  by  his  wilt,  to 
his  executrix  "  upon  trust and  this, 
without  qualification  by  the  context, 
would  no  doubt  be  sufficient  to  exclude 
any  beneficial  interest  in  her.  It  is,  how- 
ever, submitted  that  in  this  case,  (as  the 
trusts  created  by  the  testator  do  not  ex- 
haust the  estate)  an  implication  arises  that 
the  executrix  was  intended  to  take  th« 
midne  for  her  own  benefit  The  plaintifis 
contend  moreover  that  the  statute,  1  Will.  4. 
c  40,  does  not  apply  to  the  present  case. 

Cook  V.  Hutchinson,  1  Keen,  42. 

Hvghet  V.  EvanM,  18  Sim.  496. 

Love  V.  Gazt,  8  Beav.  472. 

DcwMon  T.  Clark,  15  Ves.  409;  s.e. 
18  Ibid.  S47. 

Mr,  Bacon  and  Mr.  Freeling,  for  the 
defendant  Williams.  —  We  contend  that 
the  words  **  in  trust"  are  sufficient  to  affect 
the  whole  property  in  the  hands  of  the 
executrix  with  a  trust,  and  as  the  trusts 
imposed  by  the  testator  extend. only  to 
the  legacies  given  to  others  than  the  exe- 
cutrix, the  widow  and  the  next-of-kin, 
as  the  persons  entitled  under  the  Statute 
of  Distributions,  are  the  eestuis  que  tnut 
of  the  residue  in  accordance  with  the  pro- 
Tisions  of  the  statute  1  Will.  4.  c.  40. — 
Mapp  V.  Ellcock{\ ).  The  testator  through- 
out the  will  treats  his  widow  as  his  exe- 
cutrix— Mvllen  V.  Bowman  (2). 

Mr,  JoUiffiBf  for  Uie  other  defendant. 

<1)  2  PhilL  79S;  S.C.  18  Law  J.  Rep.  (m.s.) 
Chanc.  217  :  od  appeal,  nom.  Ellcock  v.  Mapp,  3 
H.L.  Caa.  492. 

(2)  I  Coll.  197;  B.C.  13  Law  J.  Rep.  (r.i.) 
CliaDe.S4a. 


Btdart,  V.C. 
Not.  6. 


Ex  parte  the  presidekt 

AND  FELLOWS  OF  QUBEN'B 
COLLEGB,  CAMBRIDGE,  tt 
re  THE  COPYHOLD  COK- 
HIS8IONBRS  AKD  THXCOTT- 
HOLD  ACT,  18fi2. 


Praetiee— Copyhold  jiet,  1852— PetitHMi 
for  Iuve»tment  of  Compenaationr^Co^  tf 
Appettramee  of  Copghold  CDMHitnsasiv. 

jt  fmimd  payable  for  the  enfranekitementof 
eej^holde  having  been  paid,  pumaut  to  the 
provieiome  of  the  Copyhold  Act,  1852, 
the  Bank,  in  the  name  of  the  AccountoMt 
General,  to  an  aeeomnt "  E*  parte  the  Copy- 
hold Commitsionera,"  the  petition  of  Ute 
lord  of  the  manor  for  the  imvetlment  of  the 
fund,  pursuant  to  the  act,  was  terved  upon 
the  CommiuiomerM,  who  appeared  thereupon, 
but  only  to  ask  for  their  coett  .-—Held,  tkei 
they  were  entitled  to  the  eoaU  ^  their  ap- 
jwsranee. 

Certain  lands,  parcel  of  a  manor  of  which 
the  petitionna  were  the  lords,  having  been 
enfranchised  under  the  proTisions  of  the 
Copyhold  Act,  1 852,  the  money  payable  for 
such  enfranchisement  had,  pursuant  to  the 
said  act,  been  paid  into  the  Bank,  and 
placed  there,  with  other  funds,  in  the  name 
of  the  Accountant  General,  to  the  account 
**  Ex  parte  the  Copyhold  Commissioners." 
The  present  petition  was  for  the  invest- 
ment of  the  fund  so  pail  in,  and  for  pay- 
ment of  the  dividends  to  arise  from  such 
investment  when  made  to  the  petitioners. , 

The  Copyhold  Commissioners,  having 
been  served  with  the  petition,  appeared 
upon  the  hearing  thereof,  but  only  to  ask 
for  their  costs. 
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Mr.  Ooreii,  for  the  petitionertf  Bubmitted 
that  u  the  Commissioners  had,  pursuant 
to  the  provisiooB  of  the  act  of  parliament, 
eonsnted  to  the  enlranchisement,  and 
been  made  parties  to  the  deed  of  enfran- 
cbisement,  they  must  be  presumed  to  have 
Mtiified  Uieroielvei  as  to  the  title  of  the 
petidonen;  uid  that,  therefore,  their  ap- 
pearance w«  unneceasary,  and  such  that, 
nnder  the  tdrenmstancea,  the  costi  thereof 
vai^t  not  to  be  allowed  to  them.  He 
cited— 

hre  the  Jnttiees  of  Coventry ,  19  Beav. 

158 ;  s.  0.  24  Law  J.  Rep.  (H.a.) 

Chanc.  A  86. 
Iktyr.  Cro/l,  Ibid.  618. 

Stoabt,  V.C.  said,  that  the  Commis- 
aoners,  on  being  served  with  the  petition, 
wonld  of  course  have  to  refer  it  to  their 
solicitor  to  advise  whether  the  proposed 
■lode  of  dealing  with  the  fund  was  a  proper 
ane.  For  obtaiaing  the  eosta  so  ineorred 
die  only  coarse  open  to  them  teemed  to 
be  that  of  appearing  to  ask  for  them  aa 
tbey  had  done.  The  ease  could  not  be 
eonsideied  analogous  to  that  of  an  appear- 
saee  npon  a  petition  in  a  cause,  wliere 
each  party  having  a  solicitor  in  the  cause, 
there  was  no  necessity  for  their  appearing 
■pedidly  upon  a  petition,  in  order  to 
obtain  Uie  costs  of  their  being  advised  as 
to  the  neeeasity  of  such  appearance.  The 
Commienonere  muat  ^erefore  hare  tiieir 
ccMa. 


Stoabt.  V.C.  7 

Nov   II         C     LUMEAM  ff.  BLUHDUX. 

Trutee^Iiegl^ene^-'Paymnt  by  Order 
•f  Court. 

A  tirutee  was  removed  by  decree  of  the 
Cmrt  and  ordered  to  pay  the  bi^nee  of  the 
fratf  Jmnd  in  his  hands  to  the  new  trustees 
epponted  by  such  decree ;  bmtno  time  was 
fixed  by  the  decree  for  the  payment.  The 
Tttiriny  tnstee,  having  omitted  for  tome 
to  nuike  the  payment  ordered,  a  ear* 
retfondence  took  place  between  his  toUeUot 
ud  Uie  aelieitora  the  new  trusteee,  who 
htheir  last  letter  Jbeed  a  day  by  which  they 
said  the  payment  must  be  made.  Shortly 
ie/ore  the  day  so  fixed,  the  bank  in  whitA 


the  trust  balance  had  been  deposited  by  tit* 
retiring  trustee  failed :  —  Held,  that  the 
retiring  trustee  was  personally  liable  to 
make  good  thefimd  to  the  trmtl  estate. 

This  suit  was  for  the  administration  of 
the  estate  of  a  deceased  teatator.  By  the 
decree  in  the  cause,  dated  in  July  1857f 
the  defiendant,  Joseph  Blundell,  the  sur- 
Tivor  of  the  tniatees  of  the  teatator'a  will, 
was  discharged  from  being  such  tmatee, 
and  two  other  trustees  were  appointed  in 
his  place ;  his  costs,  ebarges  and  ezpensea 
were  ordered  to  be  taxed  and  to  be  re- 
tained by  him  out  of  the  testator's  estate 
then  in  his  hands  as  trustee  of  the  will, 
and  he  was  ordered  to  pay  the  balance  to 
the  new  trustees. 

The  costs  of  Blundell  were  taxed  on  or 
about  the  11th  of  August  1857,  and  the 
balance  of  the  testator's  estate  received 
by  him  waa  left  by  him  in  the  bank  of 
Meaara.  Harrison  &  Co.  at  Hull,  whm  he 
had  placed  it  before  the  date  of  the  decree 
to  his  own  separate  account.  Blundell 
made  no  payment  in  respect  of  such  ba- 
lance to  the  new  trustees ;  and  a  cor- 
respondence arose  between  his  solicitor 
and  the  solicitors  of  the  new  trustees, 
in  which  the  latter  claimed  payment  of 
the  balance  on  behalf  of  their  clients,  and 
complained  of  the  delay :  and  the  former 
attributed  the  delay  to  the  absence  of 
their  client  from  home  on  account  of  ill 
health.  The  last  of  the  letters  composing 
aueh  correipondenea  was  dated  the  22nd 
of  September  1867t  Mid  written  by  the 
aoUeitora  of  the  new  tniitees  to  the  solici- 
tor of  Blundell,  saying  tiiat  their  client! 
would  wait  until  the  28th  of  September,  on 
which  day  the  matter  must  be  settled. 

On  the  24th  of  September  1867,  the 
bank  of  the  Messrs.  Harrison  failed,  and 
the  baluice  which  still  remained  deposited 
there  waa  lost. 

The  present  motion  was  for  an  order 
upon  Blundell  to  pay  to  the  new  trustees  the 
balance  of  the  testator's  estate  received  by 
him,  after  deducting  therefrom  faia  taxed 
coata. 

Afr,  MaUnt  and  Mr,  Jmphlett,  in  sup- 
port of  the  motion,  contended  that  Blun- 
dell should  be  held  personally  liable  for 
the  balance,  which  could  only  be  oonaidered 


Digitized  by 


ISO 


COURTS  OF  CHANCERY: 


[Nbv  Skuh 


aa  lost  by  his  neglect  to  pay  it  to  the  trna- 
tees  at  an  earlier  date. 

Mr.  Bacon  and  Mr.  E,  C.  Karslake, 
for  the  defendant  Blundell,  argued  that 
as  no  time  was  fixed  for  payment  of  the 
money  by  the  decree,  the  delay  which,  at 
■hewn  by  the  correspondence,  had  been 
acquiesced  in  by  the  new  trustees,  was  not 
BO  unreasonably  long  as  to  render  thdr 
client  personally  liable  for  n^leet. 

Stuakt,  V.C. — Upon  the  pnmotineing 
of  the  decree,  the  defendant's  character  of 
trustee  was  determined ;  and,  after  the  tax- 
ation of  his  costs,  there  could  be  no  fair 
pretence  for  delaying  to  pay  over  the 
money  to  the  new  trustees  appointed  by 
the  Court.  The  letters  were  written  for 
an  indulgence  which  was  granted,  but  the 
defendant  cannot,  on  that  ground,  be  held 
entitled  to  be  exonerated  from  his  personal 
liability  to  make  good  the  loss  which  has 
taken  place.  The  motion  must  be  granted, 
with  costs  to  be  paid  by  the  defendant. 


^  KlMDERSLBT,  V.C.I 

^.H^^^c^  *         Jan.  15.  I 

Bankruptcjf  —  Purehase       Claim  hjf 

The  creditor  of  a  bankrupt  told  his  claim 
under  the  bankrupt's  estate  to  A.  B,  who 
was  introduced  to  him  by  the  bankrupt's 
assignee.  The  creditor  afterwards  ascer- 
tained thai  A.  B,  had  purchased  the  claim 
as  to  one  moiety  as  trustee  for  the  assignee, 
teho  purchased  for  the  ben^  of  the  general 
creditors.  A  bill  was  filad  to  ie<  aside  the 
transaction : — Held,  that  the  bill  £« 
dUmisted  as  agtunst  A.  B.  so  far  a*  he  pur- 
chased on  his  own  aeeouni,  hut  am  issue  wo* 
direeted  to  ascertain  whether  the  crediior 
was  aware  that  the  purehase  was  effected 
partly  on  behalf  of  the  assignee.  If  the 
purchase  had  been  by  the  assignee  himself, 
the  transaction  would  not  have  been  set  aside, 
unless  there  had  been  fraud  or  eoneealment 
en  the  pari  of  the  aenynee. 

This  bill  was  filed,  by  Alexander  Pooley, 
against  the  defendants,  William  Quilter, 
an  accountant,  and  John  Whidbome,  a 
iolidtor,  for  the  ^ntpose  of  setting  aside 


certain  transactions  entered  into  by  the 
plaintiff,  under  the  bankruptcy  of  (ieorge 
Hennet.  It  appeared  from  the  statements 
in  the  bill  and  the  evidence  produced  on 
both  sides,  that  (George  Hennet,  a  railway 
contractor  and  shipowner,  became  a  bank- 
rupt, on  the  25th  of  March  1853,  and  the 
defendant  W.  Qoilter  and  Messrs.  H.  A. 
Btt^  Mid  J.  Fryor  were  chosen  crediton' 
assignees.  The  pluntiff  was  a  creditor  in 
respect  of  Tarions  bills  held  by  him.  Sat 
which  he  claimed  to  prove,  to  the  imonnt 
of  83,433<.  On  the  11th  of  November 
1853  the  plaintiff  proved  under  the  bank- 
ruptcy  for  23,4SS<.,  but  the  rest  of  his 
claim  was  disputed.  A  negodation  was  then 
entered  into  between  the  plaintiff  and  W. 
Quilter  respecting  the  sale  of  the  plaintiff's 
claim ;  and  the  following  letter,  which  con- 
stituted the  principal  feature  in  the  n^o- 
tiation,  was  written  by  the  plaintiff  to  W. 
Quilter  upon  the  subject  :— 

Sir, — I  hold  of  Mr.  Hennet's  bills 
3S,438<.  11«.  2d.  I  am  willing  to  aban- 
don my  proof  against  the  estate  for  10,0002. 
prorided  you  ^low  me  to  return  to  D.  L. 
Lewis  10,000<.  hilla,  and  render  me  raeh 
aid  as  yon  are  able  to  recover  from  him 
such  sum  as  I  should  be  endtled  to.  The 
remaining  bills,  that  is  to  say,  23,433i. 
Hi.  2d.,  I  will  sell  for  7|000<.  cash,  on 
condition  that  I  receive  2,500f.  on  Friday 
next,  on  deposit  of  the  bills  and  signing 
contract ;  the  remainder  to  be  pud  on  the 
1  Ufa  of  November  next,  after  proving  the 
same,  and  any  dividend  the  estate  may 
pay  above  6s.  in  the  pound  to  be  secured 
to  me.  This  letter  is,  of  course,  to  be 
without  prejudice  to  my  claim  i^ainit 
Hennet's  estate." 

The  above  letter  was  communicated  by 
W.  Quilter  to  the  defendant  J.  Whidbome, 
who  bad  been  solicitor  to  G.  Hennet  pre- 
vious to  his  bankruptcy,  and  the  result 
was,  that  an  agreement  was  entered  into 
between  the  plaintiff  and  Whidborne,  and 
an  indenture  was  executed  by  which  Pooley 
assigned  bis  claims  under  Hennet's  bank- 
ruptcy to  Whidborne,  upon  the  terms  men- 
tioned in  the  letter.  In  November  1853 
a  dividend  of  2t.  6d.  in  the  pound  upon 
Hennet's  estate  was  received  by  Whid- 
bome on  account  of  the  plaintiff's 
claim,  which  amounted  to  2,930/.,  and 
in  March  1854  a  further  dividend  of  5*. 
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in  the  poand  was  declared,  and  wai  re- 
ceived by  Whidbome,  amounting  to  about 
5,S60i.  Shortly  afterwards  Whidbome 
porchased  the  plaintiff's  interest  in  all  divi- 
dends which  should  be  paid  above  8«.  in 
the  pound,  Tor  the  sum  of  612<;  and  the 
plaintiff  having  subaequently  bttcome  m- 
titled  to  a  further  proof  upon  hia  daim 
against  Heiinet'a  esute  to  the  amount  of 
fSttf.,  Whidbome  purchased  from  the  plain- 
tiff the  dividends  thereon  for  300/.  The 
plamtiff  then  discovered  that  Whidborne 
bad  entered  into  an  agreement  with  Quilter, 
by  which  he  was  to  act  as  trustee  for 
Quitter  to  the  amoant  of  one-half  of  the 
]daintiff*8  interest  in  Hennet's  estate ;  and 
that  the  share  so  taken  by  Quilter  was 
for  the  benefit  of  the  creditors  of  the  bank- 
rupt. It  appeared  also  that  one-sixth  was 
purchased  for  a  creditor  named  Bmnskill, 
who  had  since  died,  and  his  representadvea 
had  been  brought  before  the  Court.  The 
bill  alleged  that  'Whidbome  bad  received 
9,400<.  more  than  he  had  paid  to  the 
plaintiff ;  that  the  pluntiff  waa  not  aware, 
when  he  sold  his  claim  to  Wliidborne,  than 
Whidborae  had  any  better  means  of  know- 
ing the  state  of  the  bankrupt's  affairs  than 
be  himself  had,  whereas  he  was  all  the 
time  acting  in  conjunction  with  Quilter,  the 
assignee,  who  had  concealed  the  fact  from 
Uk  plaintiff.  The  bill  charged  that  Whid- 
bome pretended  that  the  plaintiff  bad 
offered  to  sell  hia  interests  to  Quilter  Iiim- 
■el^  which  waa  contrary  to  the  bruth ;  and  it 
pnyed  a  declaration  that  the  purchases  so 
nade  might  be  declared  void,  and  that  the 
defondanta  might  be  held  to  be  truateea 
fiir  the  plaintiff,  in  respect  of  the  balance 
over  and  above  the  monies  paid  to  him. 
« 

Mr.  Glass*  and  Mr.  De  Oex  appeared 
&>r  the  plaintiff,  and  contended  that  these 
tnuisaetiona  could  not  be  supported,  as  the 
pinchasers  bad  superior  knowledge  to  the 
plsintiff,  which  he  was  unaware  of.  As 
I'^wds  Quilter,  bis  position  as  assignee 
g*ve  hnn  means  of  knowing  the  full  state 
of  the  bankrupt's  affairs.  It  waa  not  like 
a  mere  trustee  who  might  have  no  further 
Ktnal  informatitm  tban  the  vendor,  but 
Q«lter  most  have  been  flilly  aware  when 
the  dividend  would  be  paid  and  the  amount 
«f  it  As  to  Whidborae,  he,  of  course,  in 
purchasing  on  behalf  of  Quilter,  as  well  as 


himself,  must  necessarily  hare  received 
from  Quilter  all  the  information  that  he  was 
capable  of  giving,  and  these  facts  were 
concealed  from  the  plaintiff,   They  cited— 

barton  v.  Haaaard,  3  Dru.  &  W.  461. 

Ex  parU  Lacey,  6  Ves.  625. 

Ex  parte  Jamest  8  Ibid.  33?. 

Ex  parte  Betmettf  10  Ibid.  381. 

Mr,  Swansttm  and  Mr^  Giffard,  for  Uie 
defendant  Quilter,  submitted  Uiat  the 
plaintiff's  own  letter  proved  that  he  was 
aware  whom  he  was  dealing  with,  and  that 
he  was  willing  to  sell  to  Quilter  himself,  or 
to  any  one  introduced  by  htm.  Ttie  nego- 
tiation was  to  go  through  Quilter's  hands, 
and  any  purchaser  introduced  by  him  must 
have  had  the  same  amount  of  knowledge 
as  Whidbome  had.  There  was  no  case  in 
which  such  a  transaction  had  been  set 
aside.  They  distinguished  this  case  from 
Davidson  v.  Gardnert  cited  in  Lord  St, 
Leonards*  Vend,  and  Fur.  last  edit.  p.  568, 
where  Uie  authorities  were  collected. 

Mr.  Bailg  and  Mr.  IVickens  appeared 
for  Whidborne ;  and 

Mr.  Sbapter,  for  firunskill's  representa- 
tives. 

KiNDERSLEY,  V.C.— From  the  facts  and 
evidence  in  this  case  it  appears  that  the 
defendant  Quilter  was,  in  tlie  first  instance, 
made  aware  that  the  plaintiff,  being  in 
want  of  ready  money,  was  desirous  of  sell- 
ing hia  claim  under  the  bankruptcy  of 
Hennet,  and  Uiat  he  wrote  to  Quilter  say- 
ing that  he  was  ready  to  sell, — not  to 
Quilter  himself,  it  is  true, — but  that  he 
was  ready  to  sell  generally.  The  defen- 
dant Whidbomehad  been  Hennet's  solicitor 
before  bis  bankruptcy,  and  was,  therefore, 
in  some  measure  connected  with  his  affairs, 
but  he  waa  not  engaged  in  transacting  the 
business  connected  with  the  bankruptcy, 
Whidborae  then  became  the  purchaser  from 
the  plaintiff,  and  it  afterwards  became 
known  to  the  plaintiff  that  Whidborae  waa 
purchasing,  as  to  a  moiety,  on  behalf  of 
Quilter,  one  of  the  assignees.  The  first 
question  for  consideration  Uien  is,  what 
are  the  grounds  upon  which  the  plaintiff 
seeks  to  impeach  the  transaction?  And 
these  obviously  are,  that  a  person  in  the 
situation  of  an  assignee  must  have  much 
greater  means  of  knowing  the  matters 
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relating  to  the  bankruptej  than  any  mere 
creditor  can  have.    He  must  koom  the 
nature  and  amount  of  the  auets,  what 
they  will  realise,  and  what  ia  likely  to  be 
the  amount  of  the  dividend,  and  when  it 
will  be  paid  ;  and  upon  all  these  facts  the 
value  of  the  claim  depends.    In  dealing 
with  Quilter,  then,  it  is  evident  that  he 
must  have  had  a  superior  knowledge  aa  to 
the  state  of  affairs.    On  the  other  hand, 
it  is  obvious  thatPooley  was  not  a  person 
ignorant  of  busineni  and  murt  have  known 
that  Quilter  was  in  possession  of  such 
snpenor  information.  It  has  been  argued, 
and  with  truth,  that  there  Is  no  fixed  rule, 
that  a  trustee  may  not,  in  some  cases, 
purchase  from  his  eeatui  que  tnut.  There 
must  be  some  additional  ingredient  intro- 
duced besides  the  mere  &ct  of  a  person 
being  a  trustee.    It  has  been  held,  that  a 
trustee  for  sale  cannot  purchase  from  his 
cestui  que  irust  so  long  as  that  relation 
continues,  and  if  a  trustee  should  have 
superior  knowledge  of  the  value  of  pro- 
perty by  means  of  his  office,  he  cannot 
deal  with  his  cestui  que  trust,  who  has  not 
such  means,  and  who  does  not  know 
that  the  trustee  has.    But  it  is  obvious 
that  the  trustees  may  be  placed  in  various 
positions  with  r^rd  to  their  cestui*  que 
trust,  when  there  can  be  no  objection  to 
their  mutual  dealing.    For  instance,  take 
the  common  case  of  a  trustee  to  preserve 
contingent  remainders,  or  where  there  is 
an  estate  vested  in  A.  in  fee  in  trust  for 
B.  in  fee,  who  is  adult  and  sui  juris.  In 
such  cases  there  could  be  no  reason  why 
the  trustee  should  not  purchase  from  his 
cestui  que  trust.   You  may  go  further  than 
this,  and  take  the  case  of  a  solicitor,  who 
is  not  precluded  merely  because  he  is  a 
solicitor  from   purchasing  of  his  client, 
although  the  Court  no  doubt  looks  with 
jealousy  at  such  transactions,  because  a 
solicitor  holds  a  fiduciary  character.  Per> 
haps  the  strongest  case  that  can  be  put  is 
that  of  an  assignee,  since  there  is  scarcely 
any  position  in  which  a  tmstee— for  he  is 
in  fact  a  trustee — has  greater  means  of 
availing  himself  of  his  knowledge  in  deal, 
iiig  with  creditors ;  hut  even  here,  there 
is  no  rule  which  says  that,  where  there  is 
no  misrepresentation  and  no  concealment  of 
any  kind,  and  where  the  party  dealing  is  an 
ftdul^  a  peiBop         character  of  assignee 


of  a  bankrupt  nay  not  deal  with  a  cieditnr 
•o  for  aa  relatea  to  any  rig^ta  and  obUgi- 
tions  between  the  aaiignee  and  Uie  endilor. 
There  would,  eonsequenUy,  be  no  leason 
why  the  plaintiff  in  this  case  ahonld  be 
entitled  to  set  aside  these  traosaetiona, 
after  having  deliberately  entered  into  the 
contract,  merely  because  he  sustained  the 
character  of  a  creditor,  and  the  person  be 
was  dealing  with  was  the  assignee,  unless 
he  could  shew  some  concealment  or  mis* 
representation.   It  is  suggested  that  Quil- 
ter  knew  there  would  be  an  eaily  dividend, 
but  it  is  not  alleged  that  there  was  any 
concealment,  on  hia  part,  of  foeta  which  hie 
ought  to  have  eommunicated  to  the  plain- 
tiff,  or  that,  in  truth,  he  knew  anything 
whidk  tiie  plaintiff  could  not  have  known. 
It  does  not  appear  that  there  waa  any 
undue  exereiae  of  the  power  of  the  aaaignee 
or  inadequacy  of  purchase-money.    It  is 
not  alleged  that  any  frivolous  objection 
was  taken  to  the  proof  in  order  to  make 
better  terms,  nor  that  a  larger  sum  tsould 
have  been  obtained  on  a  sale  by  auction. 
The  fact  that  the  dividend  might  exceed 
8a.  in  the  pound  was  known  to  both  par- 
ties, and  the  money  waa  paid  up<m  the 
chance  of  that  being  the  case.    Tliere  are 
no  extrinsic  eireumatanoea  here  which 
would  induce  the  Court  to  aay  that  the 
transaction  ought  to  be  let  aside.  If^ 
therefor^  the  aaaignment  had  been  direct 
from  the  plaintiff  to  Quilter,  I  should  be 
under  the  neceaaity  of  saying,  much  aa  I 
dbapprove  of  such  a  transaction  on  the 
part  of  an  assignee,  that  the  plaintiff 
being  adult,  and  there  being  no  circum- 
stances of  fraud  or  concealment,  had  no 
right  to  impeach  it.    1  have  hitherto  been 
supposing  the  transaction  direq^  between 
Pooley  and  Quilter;  but  I  now  come  to 
what  is  most  important.    Suppose  Puoley 
really  conceived  that  he  was  dealing  with 
Whidbome,  and  not  with  Quilter,  but  that 
he  afterwards  discovered  that  the  trana* 
action  had  been  entered  into  by  Whidbome, 
as  to  a  portion  of  the  business,  as  agent 
and  trustee  for  Quilter,   the  assignee. 
That  would  make  the  case  a  very  different 
one,  and  if  I  should  come  to  the  conclusion 
tliat  Pooley  was  not  aware  till  after  the 
transaction  was  completed,  that  Quilter 
was  beneficially  interested  in  the  purchase 
made  by  Whidborne,  at  least  to  the  extent 
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of  one-lulf,  I  should  have  no  hesitation  in 
isying  that,  to  that  extent,  Quitter  could 
Mt  msintain  the  purchase  against  Pooley, 
nor  could  the  assignees,  on  behalf  of  the 
ftsneral  body  of  creditors.  How  does  the 
qoestion  stand  on  that  point  1  Th«re  is 
nothing  on  the  face  of  the  transaction  to 
shew  that  any  one  but  Whidbome  was 
ister«sted.  Quilter  says  that  in  the  course 
tt  die  mtnTievs  which  took  place  with 
the  pluntiff,  the  plaintiff  offered  to  sell  to 
Mm.  It  is  remarkable  that  the  eircum* 
stance  of  Qnilter's  interest  was  never  men- 
tioned  to  the  plaintiff.  There  is,  however, 
BO  evidence  distinctly  to  prove  the  fact, 
sad  I  cannot,  upon  the  case  as  it  now 
stands,  come  to  a  satisfisctory  conclusion 
in  my  own  mind.  AH  the  witnesses  who 
fasve  given  evidence  are  still  living,  and 
die  fact  may  be  proved  in  three  different 
ways.  There  might  be  an  inquiry  in 
chambers,  or  there  might  be  an  examin- 
ation of  the  witnesses  In  court  vivd  V0ee, 
or  I-  might  send  the  matter  to  be  tried 
kfiwe  a  jury.  Upon  the  whole,  I  think 
that  tiie  latter  course  will  be  the  most 
likely  one  to  elicit  the  truth,  and,  therefore, 
I  shall  decide  upon  sending  the  matter 
to  an  issue  so  far  as  relates  to  Quilter's 
moiety.  With  respect  to  the  ease  ofWhid- 
home,  there  is  no  doubt  that  the  plaintiff 
knew  the  fact  of  his  having  been  Hennet's 
whcitor  prior  to  the  bankruptcy,  and  that 
lie  might  have  hsd  information  respecting 
the  sffairs  from  Quilter ;  therefore,  as 
between  Pooley  and  Whidbome,  the  plain- 
tiff can  have  no  right  to  set  aside  the 
tnasaetion,  to  the  extent  of  Whtdbome's 
own  interest.  To  whatever  extent,  there- 
fare,  the  plaintiff  may  succeed  in  the  issue, 
it  will  only  be  against  Quilter's  share. 
Tbe  same  observation  will  apply  to  the 
ease  of  Bmnskitl ;  and  the  bill  must  be 
distnined  so  far  as  it  seeks  relief  against 
Vhidbome  and  against  the  representatives 

Bnnskill,  and  they  must  have  their 
costs  from  the  plaintiff  in  the  first  instance, 
Kserving  the  question  whether,  if  the 
plaintiff  should  succeed  ultimately  against 
t^ter,  he  will  not  be  entitled  to  recover 
the  cosu  back  from  him  as  to  the  moiety 

which  he  is  interested. 


Stuart,  V.C.7 

Nov.  12.    S  »"""''-™»^"' 

Joint-Stoek  Companiet  f^indinff-up  Aet^ 
1857,  sect.  7. — CoiMtruction  of—Demur' 
rer. 

After  a  joiiti-tteek  eompang  had  been 
adjudicated  bankrupt^  and  an  order  in 
Chancery  had  betn  prenauneed  for  winding 
up  itt  i^airt,  a  aredilor  of  fhe  company  ob^ 
iained  a  judgment  agakut  the  offiaal  faaiia- 
ger,  and  tJutn,  having  jCrsf  ^tiained  leave 
by  a  Judge's  order,  tued  out  a  writ  of  elegit 
against  the  property  and  effects  of  a  share- 
holder of  the  company,  under  which  the 
lands  of  the  tftarekolder  were  delivered  to 
him  by  the  sheriff.  He  then  filed  his  bill  as 
tenant  by  elegit  to  redeem  a  mortgage  upon 
the  lands  prior  in  point  of  date  to  the  exe- 
eutuM : — Held,  upon  demurrer,  that  the  bill 
was  not  within  the  prohibition  of  the  7th  sec- 
tion of  the  Joint-Stoek  Companies  Winding- 
up  det,  18A7.  which  act  had  paased  amce 
the  ping  of  the  bill. 

The  plaintiff,  a  creditor  of  the  Royal 
British  Bank,  after  an  adjudication  in 
bankruptcy  and  an  order  to  wind  up  its 
affairs  had  been  pronounced  a^rainst  the 
hank,  brought  his  action  in  the  Court  of 
Common  Pleas  at  Westminster,  for  the 
amount  of  his  debt  against  the  official 
manager,  and  on  theSOth  of  January  1857 
recovered  judgment  in  such  action  for  1021, 
1 3«.  6d.  On  tbe  19th  of  February  follow- 
ing the  plaintiff  obtained  a  Judge's  order, 
giving  him  leave  to  issue  execution  against 
the  defendant  Mayhew,  one  of  the  share- 
holders of  the  bank,  for  the  amount  of  sneh 
judgment  and  costs,  and  on  the  38rd  of 
February  he  sued  out  tLyrntot elegit,  under 
which  and  in  obedience  to  a  rule  made  on 
the  8th  of  May  1857,  certain  estates  of  the 
defendant  Mayhew,  situate  in  Suffolk,  were, 
on  the  19th  of  May  1857.  delivered  to  the 
plaindff  by  the  sheriff. 

The  bill,  after  setting  forth  the  facts 
above  mentioned,  alleged  that  no  part  of 
the  monies  due  to  the  plaintiff  had  been 
levied  under  the  writ  of  elegit,  and  that 
the  amount  thereof  still  remained  due; 
that  the  defendant  John  Tlirupp  claimed 
that  by  a  deed  of  mortgage  made  between 
the  defendant  Mayhew  and  himself,  and 
dated  prior  to  the  8th  of  May  1857,  the 
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eitates  which  had  been  delivered  to  the 
plaintiff  by  the  aheriff  were  mortgaged  to 
bim,  John  Thnipp,  to  secure  a  large  sum 
of  money  and  interest;  and,  lastly,  that 
Thrupp  refused  to  give  to  the  plaintiff  any 
particulars  of  the  said  mortgage,  or  to 
negotiate  with  the  plaintiff  for  paying  it  off. 
The  hill  prayed  that  the  plaintiff  might  be 
declared  entitled  to  redeem  the  defendant's 
mor^^age,  and  to  have  the  amount  paid  for 
such  redemption,  together  with  his  own 
judgment  debt,  repaid  by  Mayhew,  or  in 
default  that  Mayhew  mi^t  be  foreclosed. 
Mayhew  was  stated  to  he  out  of  the  jnria- 
diction  of  the  Court. 

To  this  bill  the  defendant  John  Thmpp 
demurred* 

Mr.  Wigram  and  Mr.  Hardy,  in  support 
of  the  demurrer. — On  the  25th  of  August 
\S57,  since  the  filing  of  this  bill,  the  "  Joint- 
Stock  Companies  iVinding-up  Act,  185?" 
(20  &  21  Vict.  c.  78.)  has  been  passed. 
The  material  part  of  the  enactment  of  the 
7th  section  of  that  act  is  as  follows : — 
**  When  any  such  company  heretofore  has 
been,  or  hereafter  shall  be,  adjudicated 
bankrapt,  then,  if  or  so  soon  as  creditors* 
assignees  shall  have  been  appointed,  or 
when  any  such  company  shall  not  have 
been  or  be  adjudicated  bankrupt,  then  after 
the  Judge  or  Master  shall  by  i^vertisement 
have  called  on  the  creditors  to  appoint  a 
representative  or  representatives  as  herein- 
before mentioned,  no  sach  action  as  is  men- 
tioned in  the  73rd  section  of  the  said 
'Joint-Stock  Companies  Winding-up  Act, 
1848,'  shall  be  commenced  or  proceeded 
with,  otherwise  than  for  the  purpose  of 
making  the  company  bankrupt,  nor  shall 
any  execution  or  scire  facias  be  issued  or 
proceeded  with  against  Uie  peraon,  property 
or  effects  of  any  member  or  membos  for 
the  Ume  being  of  such  company,  or  any 
former  member  or  members  thereof,  except 
by  leave  of  the  Court  of  Bankruptcy  where 
such  company  has  been  made  bankrupt 
before  an  order  shall  have  been  made  for 
winding  up  the  company,  or  of  the  said 
Judge  or  fdaster  where  such  company  has 
not  been  made  bankrupt  before  such  order 
shall  have  been  made."  The  defendant 
submits  that  this  bill  is  demurrable  on  the 
ground  that  it  is  a  proceeding  with  an  exe- 
cution against  the  penon,property  or  effects 


of  a  member  of  tiie  company,  without  the 
leave  of  the  Court  of  Bankruptcy,  or  of 
the  Judge  or  Master  by  whom  the  order  to 
wind  up  the  company  was  pronounced,  and 
is  therefore  obnoxious  to  the  prohiUtion 
of  the  7th  section  of  the  act. 

Mr.  Malitu  and  Mr.  W.  D.  Evans,  in 
support  of  the  bill.-— The  writ  of  elegit  in 
this  case  having  been  actually  issued  out 
before  the  act  of  parliament  was  passed, 
and  not  only  issued  out  but  executed— 
fully  and  finally  executed  so  far  as  the 
aheriff  was  concerned,  and  so  far  as 
execution  could  be  levied, — it  is  submit- 
ted that  the  filing  of  this  bill  is  not  a 
**  proceeding  with  an  execution  against 
the  person,  property  or  eflfeets"  of  the 
shareholdra,  within  the  meaning  of  the 
7th  section  of  the  act.  It  is  rather  a 
consequential  remedy  or  consequent 
proceeding  accruing  to  the  creditor  by 
virtue  of  his  tenancy  under  the  eUgil, 
hut  entirely  distinct  and'  aeparate  from 
a  proceeding  by  way  of  executing  the 
writ.  It  is  provided  by  the  11th  section 
of  the  act,  that  "  nothing  in  this  act  con- 
tained shall  apply  to  or  affect  the  rights  of 
any  creditor  (unless  with  his  own  consent) 
under  or  in  respect  of  any  judgment  ob- 
tained gainst  any  shareholder  in  Ireland, 
which  judgment  has  been,  prior  to  the 
passing  of  this  act,  duly  registered  in  man- 
ner required  by  the  act  13  &  14  '^ct.  c.  29i 
intituled  'An  act  to  amend  the  laws  re- 
lating to  judgments  in  Ireland,'  or  who 
shall  have  actually  levied  execudon,  or 
taken  proceedings  to  obtain  an  attach- 
ment; but  no  such  creditor  claiming  to 
retain  the  benefit  of  such  registered  judg- 
ment, execution  or  attachment,  and  not 
to  be  affected  by  any  compromise  under 
this  act,  shall  be  entitled  to  receive  any 
further  dividend,  or  to  have  leeourse  to  any 
other  remedy  or  proceeding,  other  than 
such  rights  and  remedies  as  he  may  have 
in  respect  of  such  judgment,  execution  « 
attachment  against  the  lands  which  an 
affected  by  the  same,  until  all  the  other 
creditors  shall  have  been  paid  in  full."  The 
act,  therefore,  judging  from  the  language 
of  the  nth  section,  draws  a  distinction 
between  a  proceeding  with  an  execution 
which  is  prohibited  by  the  7th  section,  and 
a  proceeding  "  in  respect  of  an  execution,** 
reserved  by  the  11th  section.   We  submit 
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tint  thit  bQl  ii  a  pToceeding  of  the  latter 
kind,  u  dittingniahed  from  the  former, 
and  therefore  not  within  the  prohibition 
of  the  7th  section.  Aa  to  the  right  of  a 
tenant  by  elegit  to  redeen),  there  can  be 
BO  doubt. — 

Jomei  T.  Mereditht  Bnnh*  346;  s.c. 
Com.  661. 

St9meh€mw  r.  2%o«f»oa,  2  Atk.  440. 

Rkedet  v.  BuekUnd,  16  Bear.  212. 

Mr,  fF^rmiepUad. 

SruABT,  y.C.  Bud,  that  the  7th  lection 
of  the  act  pointed  to  the  issuing  of  an 
execution,  and  the  proceeding  therewith 
by  executing  the  writ.  In  the  preient  oaae, 
howeTo:,  the  writ  had  been  fully  and 
finally  executed  on  the  delivery  of  the 
land  to  the  sheriff;  and  the  relief  now 
asked  could  not  be  considered  as  a  pro- 
ceeding with  the  execution,  but  a  remedy 
in  reapeet  of  the  plaintiff's  judgment,  dis- 
tinct from  the  execution  of  the  writ.  This 
distinction  between  working  out  the  writ 
of  execution  and  other  lemediea  in  respect 
of  die  judgment,  was  reei^iaed  bj  the 
Uth  section  of  the  act.  The  demurrer 
BOit  be  orermledj  with  coets. 


Stuart,  V.C.  /    torlet  ».  cooke. 
Not.  13.     \    cooke  r.  torlet. 

Mortgage  procured  by  Frauds  Aasign- 
■unt  of— Evidence  of  Partjf  Inlereated, 

A  $oiieHor  having  hy  mtsrepresenUUio* 
frmwred  kit  client  to  tign  a  deed  cf  merf- 
fs^  of  certain  estates,  which  the  latter  had 
fwrehased  bg  anetionf  afterwaria  auigned 
the  mortgage  so  Stained  to  another  client  to 
stetrea  sum  of  money  advanced^  the  assignee 
isiisy  the  ass^ment  without  notice  of  the 
fraud,  but  without  the  concurrence  of  or 
tornmuMieation  with  the  mortgagor.  The 
tsUeiter  subsequentig  absconded,  and  was 
itdared  bmnkrupt. 

The  Court,  on  biU  JUed  by  the  moHgagor, 
OMd  supported  by  his  own  personal  evidence 
M^o/  thepartieulart  of  the  fraud  bp  which 
ugn^mre  to  the  deed  had  been  obtained, 
itreOed  the  deed  to  be  delivered  up  te  &e 
medted,  the  defendant,  the  assignee  of  the 
Hnr  Ssaii^  XZVIL— Chaio. 


mortgage,  having  declined  to  eross'emaninc 
the  plaintiff,  and  the  collateral  facts  bearing 
on  the  case  lending  to  oorroborate  rather 
thorn  impeaeh  the  fdaintiff^t  eoidenee. 

In  December  1846,  Cooke,  the  defendant 
in  the  first  and  the  plaintiff  in  the  second 
of  the  above-mentioned  suits,  became  the 
purchaser  by  auction,  at  die  price  of 
7(700^.,  of  a  portion  of  certain  estates  in 
Lincolnshire,  which  were  put  up  for  sale 
in  a  great  number  of  lota,  and  he  paid  a 
deposit  of  77(M.  at  the  time  of  the  sale. 
Hia  solicitors  in  the  matter  of  this  pur- 
chase were  Thomas  Sturton,  Edward  Key 
and  John  Algernon  King,  then  in  part- 
nership as  solicitors.  By  cert«n  deeds, 
dated  respectiTely  the  8rd  and  6th  of  May 
1851,  Cooke  granted  two  mortgages  of 
the  said  purchased  premises,  together  with 
others  to  which  he  was  entitled  in  fee,  the 
first  of  such  niortg^es  being  to  Alfred 
Bell  and  Oliver  William  Farrer,  to  secure 
repayment  to  them  of  b,S0Ol.  and  interest, 
and  the  second  to  Thomas  Allen,  to  secure 
repayment  to  him  of  the  sum  of  2,000<. 
and  interest.  Meaara.  Sturton,  Key  & 
King  still  acted  aa  Mr.  Cooke's  aoliei. 
tors  in  transacting  those  mortgages.  The 
balance  of  the  purchase-money  for  the  said 
purchased  estates  having  been  thus  raised 
by  mortgage,  waa  paid  by  Cooke  in  1851, 
when  the  title-deeds  of  the  whole  of  the 
estate  sold  were  delivered  to  Messrs.  Stur- 
ton, Key  &  King,  as  the  solicitors  of 
Cooke,  who  was  the  largest  purchaser  at 
the  sale.  On  the  27th  of  December  1851, 
Cooke,  upon  the  application  of  Key,  exe- 
cuted a  deed,  which  Key  represented  to 
him,  and  which  he  accordingly  believed 
to  be  a  deed  of  eonveyanoe  to  one  of  the 
purchasers  at  the  sale  of  the  portion  of 
the  hereditaments  porehased  by  hfan,  con- 
taining the  usual  covenant  for  produc- 
tion of  title-deeds  hy  Cooke,  aa  the  largest 
purchaser.  John  Algernon  King  died  on 
the  28th  of  July  1854,  and  his  snrviving 
partners  continued  the  business  of  the  firm 
under  the  name  of  Sturton  &  Key.  On  the 
19th  of  February  1856,  Sturton  &  Key 
were  declared  bankmpt,  they  having  pre- 
viously absconded. 

On  the  10th  of  February  1856,  Vorley, 
the  plaintiff  in  the  first  auit,  and  defen- 
dant in  the  second  suit,  sent  Cooke  a 
SB 
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notice  to  the  effect  that  a  mortgage  of  the 
premises  purchased  by  him  had  been  as- 
signed by  Messrs.. Sturton,  Key  &  King 
to  him,  Vorley,  in  the  then  preceding 
month  of  August.  Cooke  thereupon  upon 
inqmry,  became,  for  the  first  time,  aware 
that  the  conTeyanee  which  he  had  exe- 
cuted in  December  1851  at  the  request  of 
Key,  was  not  of  the  eharaetw  which  Key 
had  represented,  but  was  in  fiaet  a  mort- 
gage of  the  fee  of  the  premises  which 
Cooke  had  purchased  (subject  to  the  said 
prior  mortgages  in  favour  of  Messrs.  Bell, 
Farrer,  and  Allen)  to  Messrs.  Sturton, 
Key  &  King,  by  way  of  security  for  the 
payment  to  them  of  the  sum  of  780f., 
recited  thereby  to  be  then  due  to  them 
as  Codec's  solicitors,  upon  balance  of 
an  account  that  day  stated,  with  intereat 
at  51.  per  cent. ;  and  that  by  deed  dated 
the  14th  of  August  1855,  an  assignment 
of  such  mortgage  from  Sturton,  Key  & 
King  had  been  executed  to  Vorley,  in 
consideration  of  7802. 

The  bill  in  the  first  of  the  above-men- 
tioned suits  merely  stated  the  alleged 
mortgage  by  Cooke  to  his  solicitors,  and 
the  assignment  thereof  by  them  to  the 
plaintiff  Vorley,  and  prayed  an  account 
of  what  was  due  upon  such  mortgsge 
security,  and  payment  thereof  to  the  pUin- 
Uff,  and  in  default  that  the  defendant's 
equity  of  nderoption  in  the  mortgaged 
premises  might  be  foreclosed. 

The  bill  in  the  second  suit  prayed  that 
Vorley  might  be  decreed  tordelirer  the 
said  deed  of  mortgage  of  the  27th  <tf  De- 
cember 1851  np  to  be  cancelled,  and  to 
pay  the  costs  of  the  suit.  The  same 
bill,  after  stating  the  facts  above  set 
forth,  alleged  that  the  recital  in  the 
deed  of  December  1851,  of  an  agree- 
ment by  Cooke  to  execute  a  mortgage  to 
his  solicitors,  and  of  the  existence  of  a 
stated  account  between  them  and  him, 
were  equally  false ;  and  after  setting  forth 
a  pretended  statement  of  accounts,  it 
averred*  the  same  to  have  been  inserted  by 
the  solicitors  in  their  books,  in  order  to 
give  colour  to  their  fraud.  It  averred 
also  that  the  plaintiff  Cooke  was  not  in- 
debted to  his  said  solicitors  at  the  date  of 
their  baukruptey,  but  that,  on  the  con- 
trary, a  balance  was  then  due  from  them 
to  him ;  and,  lastly,  that  he  had  never 


been  furnished  by  his  said  soljcittas  mdi 
their  bills  of  costs. 

The  defendant  Vorley,  by  his  answer  to 
the  biUin  the  second  or  cross-suit,  stated  that 
at  tiie  time  of  the  assignment  of  the  morU 
gage  to  him  Messrs.  Sturton  &  Key  were  his 
soUcitora,  and  that  he  made  such  adraiKC  to 
them  on  the  faith  of  the  validity  of  the  said 
mortgage,  they  delivering  to  him  the  deeds 
of  mortgage  and  assignment,  and  stating 
at  the  same  time  Uiat  they  could  not 
deliver  to  him  the  prior  deeds  relating  to 
the  title  of  Cooke  to  the  property,  as  tfaey 
were  in  the  possession  of  the  prior  mort- 
gagees ;  and  he  denied  all  knowledge  or 
suspicion  on  his  part  of  any  fraud  having 
been  practised  upon  Cooke. 

At  the  hearing  of  both  suits,  which  were 
broughton  together,  it  appeared  that  Stur- 
ton  &  Key  still  remained  out  of  the  juris- 
diction, and  that  the  case  made  by  Cooke, 
in  his  eroas-bill,  must  depend  entirely 
upon  his  own  evidence  and  the  coUatend 
circumstances  bearing  upon  the  case. 
Counsel  for  the  defendant  Vorley  had  not 
availed  themselves  of  their  right  to  cross- 
examine  Cooke. 

Mr.  Bacon  and  Mr,  Sehomberg,  for 
Vorley,  the  plaintiff  in  the  first  and  the 
defendant  in  the  second  suit,  submitted 
that  Cooke,  had  he  not  been  wilfully  blind, 
might  have  easily  known  that  the  deed 
presented  to  him  for  execution  in  Decem- 
ber 1851,  was  a  mortgage,  and  not,  as 
represented,  a  covenant  to  produce  title- 
deeds;  and  that  having  no  notice  that  any 
fraud  had  been  practised  on  Cooke,  Vorley 
ought  not  to  be  prejudiced  by  a  frsud, 
which  the  solicitors  had  been  enabled  to 
practise  upon  him  through  the  gross  neg- 
ligence of  Cooke.    They  cited— 

Waldron  v.  Sloper,  1  Drew.  193. 

Rice  V.  Rice,  2  Ibid.  73;  s.  c.  23  Law 
J.  Rep.  (n.8.)  Chanc.  289. 

Hiona  v.  /foJfom,  16  Beav.  259, 

Mr.  Malint  and  Mr.  Baggallt^,  tan 
Cooke,  said  that  their  client^  who  wu  a 
fanner,  had  ndied  entirely  on  the  truth  of 
the  sutement  of  Key,  that  the  deed  of  De- 
cember 1851,  which  he  was  required  to 
execute,  was  a  covenant  to  produce  title- 
deeds  to  the  purchasers  of  other  lots  of 
the  estates,  of  the  largest  portion  of  which 
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be  had  been  declared  the  purchaser,  i.  e.  a 
deed  of  the  same  character  as  a  great  num- 
ber of  others  which  he  had  previously  exe- 
cuted in  respect  of  other  lots  of  the  said 
premises,  and  that  he  had  a  right  to  rely 
upon  the  representation  of  Key,  who  had 
all  aloag  acted  as  hia  solicitor  and  agent 
in  the  matter  of  the  purchase. 

Stuart,  V.C.  taid*  he  thought  Cooke, 
the  alleged  mortgagor,  had  eatablished 
a  cue  for  relief  as  against  Vorley,  the 
alleged  asaigneo  of  aneh  mortg^e.  The 
difficulty  he  bad  felt  in  the  case  was,  that 
the  only  direct  evidence  adduced  in  sup- 
port of  it  was  the  evidence  of  Cooke  him- 
self. A  recent  enactment  had  made  it 
imperative  on  the  Court  to  receive  as  evi- 
dence in  a  suit  a  statement  on  oath  made 
by  the  pluntiff  in  such  suit.  It  appeared, 
however,  to  him  to  be  the  duty  of  the 
Court,  while  obeying  the  enactment,  to 
look  most  carefiilly  at  every  collateral 
bet  and  drcnmitance,  with  the  view  of 
tetting  evidoice  adduced  by  a  party  in- 
terested in  iupport  of  hit  own  case.  Cook«| 
the  plaintiff  in  the  crosa-snit,  had  sworn  in 
the  plwaest  and  moat  direct  terms  to  the 
truth  of  that  case  which  he  had  averred. 
Vorley,  the  defendant  in  that  suit,  had  an 
ondoubted  right  to  cross-examine  Cooke, 
and,  if  possible,  to  shake  thereby  the 
credibility  of  hia  testimony.  This  right 
his  advisers  had  abstained  firom  exercising ; 
and  Cooke'a  evidence  being  thus  left  un- 
impeached,  the  collateral  circumstances 
'were  the  only  means  left  for  testing  that 
evidence*  These  dreunutanees,  however, 
went  rather  to  support  than  to  contradict 
ihe  testimony  of  Cooke.  The  fact  was 
aadeniable,  &at  the  agent  who  prodnced 
the  moitgage-deed  sought  to  be  eancelled 
for  Cooke'a  sign^ure,  was  Cooke's  own 
pn^iessional  adviser,  to  whom  he  might 
legitim^ly  give  credit.  There  was  more- 
over not  a  particle  of  evidence  in  the 
e&ie,  going  to  shew  the  existence  of  any 
debt  by  Cooke  to  his  solicitors,  or  of 
any  demand  by  them,  either  by  letter  or 
by  parol,  or  that  the  plaintiff  intended  to 
give  a  leearity  of  any  kind  whatever. 
There  was  no  evidence  contradictory  of 
the  plaintiff's  clear  testimony  on  oath  to 
the  contrary.  With  re£erence  to  the  atate- 
ment  made  on  behalf  of  Vorley,  that  at 


the  time  of  the  alleged  mortgage  Cooke 
was  indebted  to  his  solicitors,  it  was  to 
be  observed,  that  the  Court  always  re- 
garded with  the  greatest  jealousy  a  trans- 
action which  resulted  in  a  security  obtain- 
ed by  solicitors  from  their  own  client, 
without  the  intervention  of  another  pro- 
fessional person  acting  on  his  behalf.  Upon 
examination  of  the  circumstances  of  this 
case,  it  appeared,  even  if  a  debt  had  been 
shewn  to  exist,  that  no  evidence  had  been 
adduced  shewing  that  anyaccount  of  their 
demand  had  been  delivered  by  the  solici- 
tors to  the  client,  or  that  the  client  had 
ever  given  any  acknowledgment  of  the 
amount  of  such  debt.  The  entries  in  the 
solicitors'  books  went  to  contradict  the 
recital  in  the  mortgage  deed,  that  a  stated 
account  of  the  solicitors'  demand  had  been 
rendered  by  the  solicitors.  It  appeared, 
moreover,  that  these  solicitors  had  mis- 
conducted themselves,  and  had  in  conse- 
quence been  obliged  to  abscond.  The 
inference  therefore  was,  that  Key  was  a 
person  quite  capable  of  deceiving  hia  client. 
The  plaintiff  and  the  defendant  being 
both  farmers,  had  been  doubtlesa  both  in 
the  power  of  their  professional  advisen, 
and  a  gross  fraud  had  been  practised  upon 
both.  Vorley,  however,  the  assignee  of 
the  mortgage,  had  been  guilty  of  great 
negligence  in  not  writing  to  Cooke  to  ask 
whether  the  alleged  mortgage  was  a  valid 
instrument,  and  whether  it  had  been  exe- 
cuted by  Cooke  as  mortgagor.  The  fact 
that  Vorley  believed  that  the  mortgage 
assigned  to  him  was  valid,  was  immate- 
rial ;  and  no  relief  could  be  given  ia  the 
absence  of  the  assignor,  upon  the  assign- 
ment of  the  mortgage,  ti^en  as  it  had  boon 
without  any  inquiry  of  or  communication 
with  the  alleged  mortgagor.  The  hill  in 
the  first  suit  must,  therefore,  be  dismissed  t 
and  a  decree  made  in  the  second  suit  for 
delivery  up  of  the  mortgage  deed  to  be 
cancelled.  Upon  the  question  of  coats,  it 
was  to  be  observed,  that,  though  Cooke 
had  been  defrauded,  that  fraud  had  been 
used  for  the  purpose  of  defrauding  another 
innocent  party :  and  the  object  of  Cooke's 
bill  was  to  be  relieved  from  the  conse- 
quences of  his  own  act.  The  Court, 
therefore,  oould  not  give  him  his  costa  of 
suit — but  would  leave  each  party  to  the 
litigation  to  bear  hia  own  costs.  There 
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would  be  one  decree  in  both  luitt,  dis- 
miising  the  bill  in  the  first  luit,  and 
direeting  the  mortgage  deed  of  Deeembec 
1851  to  be  delivered  up  to  be  cancelled — 
and  that  no  costs  be  given  on  either  side. 


KlNDER8LEYtV.C.\  BRANDLING  V,  FLUH- 

Dec.  5.        /  HER. 

CretUiors*  Deed  —  Period  ^fixed  for 
Signing — Ditcretion  «•  SVw/m^jSW&sc- 
quent  Execution, 

Certain  tnuU-deedt  were  prepared  for 
the  ben^  of  ereditortt  and  a  fjne  vat  fixed 
wUhin  which  the  erediten  were  to  execute 
orhe  exehded from  ihebenefit ofeuch  deedct 
lA«  (rwfeet  having  ditcretion  to  oUow  er«- 
ditor*  to  sign  after  the  period  fixed.  A 
judgment  creditor  relying  upon  his  elaan  as 
paramount  to  the  deeds,  declined  to  execute 
during  twentg-tuo  gears.  The  judgment 
subtequentlg  turned  out  to  be  invalid,  and 
he  now  petitioned  the  Court,  in  a  suit  tiufi- 
tuted  for  carrying  into  effect  the  trusts  of 
the  deeds,  to  be  aUowed  the  benefit  of  roc  A 
deeds,  and  offered  to  execute  them : — Held, 
thiU  there  woe  no  euch  ease  of  mistake  or 
mis^fprehention  as  to  eonetitHte  an  equity, 
md  <A«  p^ition  was  dismiited. 

In  this  case  it  appeared  that  certain 
deeds,  dated  on  the  Slst  of  December 
1835  and  the  Slst  of  May  1886,  vere 
executed  for  the  benefit  of  the  creditors 
of  Charles  John  Brandling,  and  by  these 
deeds  it  was,  amongst  other  things,  pro- 
vided that  such  of  the  creditors  as  should 
execute  the  same  within  six  months  of 
the  date  thereof  should  be  entitled  to  the 
benefit  of  the  trusts  contained  therein; 
and  such  of  Uie  creditors  as  should  not 
execute  the  said  deeds  within  the  period 
afbresaid  should  be  excluded  from  the 
benefit  of  such  trusts,  unless  the  trustees 
should  permit  them,  or  any  of  them,  after- 
wards to  execute,  in  which  case  the  parties 
so  executing  should  be  admitted  to  the 
benefit  of  the  trusts  from  the  date  of  their 
execution  of  such  indentures. 

Amongst  other  liabilities  of  the  said 
Charles  John  Brandling  there  were  two 
mortgages,  one  of  them  to  Messrs.  Ro- 
barts  &  Co.  for  21,0002.  and  another  to 
Messrs.  Littledale  and  others  for  17,0002. 


The  mortgage  to  Robarts  ft  Co.  was 
assigned  to  Messrs.  Littledale,  together 
with  a  judgment,  by  which  itwas  secured, 
for  the  sum  of  9,0002. 

The  creditors'  deeds  of  18S5  and  1838 
were  not  signed  by  either  Robarts  &  Co. 
or  Messrs.  Littledale,  as  they  relied  upon 
the  mortgages  and  judgment  as  a  security 
paramount  to  those  deeds. 

In  1850  a  suit  was  instituted  to  carry 
into  efitBct  the  trusts  of  the  deeds  of  1835 
and  18M,  and  the  estates  were  sold  under 
a  decree  of  the  Court,  when  certain  sums 
were  paid  to  Messrs.  Littledale,  but  a 
balance  of  7»d00{.  remained  due  to  them 
upon  their  mortgage,  alio  secured  aa  before 
stated  by  the  judgment. 

In  1856  a  petition  was  presented  for 
payment  out  of  court  of  the  sum  remain- 
ing due  to  the  Messrs.  Littledale,  bat 
upon  the  petition  coming  on  to  be  heard, 
it  was  dismissed  by  the  Vice  Chancellor, 
on  the  ground  that  the  judgment  was 
invalid,  inasmudi  as  the  entry  thereof  in 
the  docket-books  appeared  to  be  incom- 
plete and  not  in  accordance  with  the 
stotute  4  &  5  W.  ft  M.  c.  20.  s.  2. 

This  decision  was  appealed  against  to 
the  Lords  Justices,  and,  in  ecmaeqaakce  d 
one  of  their  Lordshipa  coinciding  wiUi  the 
Vice,  Chancellor's  decision,  the  appeal  was 
dismissed. 

The  case  now  came  on  upon  the  petition 
of  the  Messrs.  Littledale,  praying  that  they 
might  be  allowed  the  benefit  of  the  trust- 
deeds  of  1835  and  1836,  the  petitioners 
expressing  their  readiness  to  execute  these 
deeds. 

It  did  not  appear  that  any  application 
had  been  made  to  the  trustees  of  these 
deeds  by  the  petitioners  for  leave  to  exe- 
cute them,  but  it  was  admitted  that  tbs 
consent  of  the  trustees  would  not  have 
been  granted. 

Mr.  Andersen  and  Mr.  Raseh,  in  sop- 
port  of  the  petition,  contended  that  the 
petitioners  had  been  misled  as  to  thdr 
rights,  and  the  Court  ought  now  to  assiit 
them  by  putting  itself  in  the  place  of  the 
trustees  and  exercising  the  discretioB 
vested  in  them  and  allowing  the  petitioners 
to  have  the  benefit  of  the  deeds.  The 
petitioners,  it  was  submitted,  had  msde 
out  a  case  for  indulgence. 
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Mr.  Gtas$e,  Mr.  Toaer,  Mr,  Sehom- 
berg,  Mr.  Dickinson^  Mr.  W.  D.  Leaia, 
Mr.  FreeUng,  Mr.  W.  For$ter,  and  Mr. 
BaleM  appeared  for  the  other  parties  in  the 
tui^  bat  were  Dot  called  upon  to  address 
theConrt 

The  following  cases  were  cited  :— 

Rammik  v.  Pmrker,  2  Kay  &  J.  168; 
•.e.  25  Law  J.  Rep.  (n.b.)  Cbane. 
U7. 

OenU  V.  Robertson,  4  De  Oex  &  Sm. 

509. 

Broadbent  t.  Thornton,  Ibid.  65. 
Wataon  v.  Knight,  19  Beav.  369. 
Johnson  V.  Kershaw,  1  De  Oex  &  Sm. 
260. 

Nicholson  r.  TuUn,  2  Kay  &  i.  18. 
Forbes  T.  LimonA,  4  De  Gex,  H.  ft  6. 
298. 

KiHDEBSLXT,  V.C. — The  l^al  effect  of 
the  tmst  deeds*  irreipectiTe  of  special 
drenmstanees,  was,  that  a  certain  time  was 
lunitcd  within  whieh  creditors  might  come 
in  to  execute  them,  and  any  one  who  did 
not  execute  within  that  time  should  be 
ezcloded  the  benefit  of  the  tniata,  unless 
the  trustees  thought  fit  to  allow  them  to 
do  10  at  any  subsequent  period.  There 
wai  therefore,  irrespectiTe  of  any  equity, 
a  plain  discretion  in  the  trustees,  notwith- 
tttnding  the  expiration   of  the  period 
eriginally  fixed,  to  allow  any  creditor  to 
eome  in  at  any  time  after  that  period. 
Frimi  faeie,  this  is  the  plain  rale  of  the 
CoBtt,  that  where  it  is  discretionaTy  in  the 
trasteea,  and  they  are  not  willing  to  exer- 
cist  that  diseretioD,  from  no  corrnpt  motive, 
the  Court  will  not  interfere.    Tlie  equity 
sliced  by  the  petitioners  is  this  state  of 
cu-cumstances ;  for  if  it  is  a  ground,  it 
Buitt  be  an  equitable  one.    The  deed  is 
dated  in  December  1885,  and  at  that  time 
snd  ever  since,  the  petitioners  have  been 
sware  of  its  existence  and  nature.  They 
vere  mortgagees  subject  to  a  mortgage  to 
Robarts,  Curtis  ft  Co.,  who  had  also  got  a 
judgment.  In  1 840  or  1 841  the  petitioners 
pndiased  the  debt  of  Robarts  &  Co.  and 
took  an  aasignment,  not  only  of  the 
mintage,  but  of  course,  of  the  judgment 
dso.   Holding  this  judgment,  Robarts  ft 
Co,  considered  that  they  were  not  bound 


to  execute  the  deed,  which  they  might 
have  done,  hut  properly  and  advisedly 
abstained,  it  must  be  assumed  for  this 
very  good  reason  that  they  felt  they  had 
a  claim  paramount  to  the  deed.    It  was 
not  necessary  for  them  to  execute  the 
deed,  for  the  judgment  and  mortgage  not 
only  gave  them  such  paramount  olum, 
but  the  judgment  extended  over  a  moiety 
of  the  whole  property,  their  mortgage  only 
affecting  a  portion.    By  the  assignment 
the  petitioners  stood  in  the  place  of 
Robarts  &  Co.,  and  they  would  have 
availed  themselves  of  their  security  if  the 
trustees  had  not  paid  their  interest,  which 
they  regularly  did.    When  the  property 
was  sold,  they  made  a  claim  before  the 
Master  upon  the  proceeds  of  the  sales, 
that  is,  of  the  whole  fund,  to  which  they 
were  clearly  entitled  if  the  judgment  was 
valid.    It  was  discovered,  however,  that, 
it  was  not,  and  when  the  ease  came  before 
me  I  was  compelledi  with  great  regret,  so 
to  decide  upon  a  teohnical  ground^  it  being 
a  mere  slip  in  the  nnmber  of  the  docket, 
probably  a  mistake  of  the  ofilcer ;  and  that 
decision  was  affirmed  on  the  opinion  of  one 
of  the  Lords  Justices.    In  the  mean  time 
twenty  years  have  elapsed,  during  whieh 
period  the  petitioners  have  advisedly  ab- 
stained from  executing  the  deed,  and  have 
never  applied  to  the  trustees  to  be  allowed 
to  do  so,  and  they  now  ask  notwith- 
standing, that  they  may  have  the  benefit 
of  it,  expressing  Uieir  willingness  to  exe- 
cute.   The  question,  therefore,  is,  wheAer 
the  Court  can  make  an  advene  order 
against  all  the  other  partiea  claiming  the 
benefit  of  tiiat  deed  f    I  do  not  dedde  this 
case  on  the  non-applicaUon  to  the  trus- 
tees ;  but,  looking  at  the  case  fidrly, 
and  supposing  the  application  had  been 
made  and  refused,  have  the  trustees  ex- 
ercised their  discretion  unfairly  or  cor- 
raptly  1    I  cannot  say  there  is  the  least 
trace  of  it.    Under  these  circumstances,  I 
think  there  has  been  no  such  mistake  or 
misapprehension  after  the  petitioners  have 
Iain  by  for  twenty-two  years  as  will  con- 
stitute a  sufficient  equity. — [The  Vice 
Chancellor  then  referred  to  the  diffisrent 
authorities  cited  during  the  argument,  dis- 
tinguishing tiiem  from  the  present  ease, 
and  Bud  that  they  did  not,  in  his  opinion, 
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apply  to  thit  question.] — The  application 
wai  tiierefore  refused,  with  costs. 


L.C.  ) 
Not.  12,  14;  >      wardbh  v.  johu. 
Dec.  17.  ) 

VohaUaiy  Settlement— Wife**  Extate^ 
Husband's  Creditors. 

A  fatol  i^reenumt  bif  a  Aasftotul,  who 
was  ^d^ted  at  the  time  of  his  nwrriB^ 
to  settle  his  wife's  raUwag  stoek  aflvr  mar- 
riagot  wUi  mat  support  a  subseqaeni  settle^ 
ment  against  his  ereditOTs,  mm  thot^h  he 
representffd  to  the  wife  that  it  would  be  as 
good  as  if  made  brfore  marriage. 

This  was  an  appeal  by  the  defendants, 
Mrs.  Bamett  and  her  trustee,  from  the 
decision  of  the  Master  of  the  Rolls,  re- 
ported 26  Law  J.  Rep.  (n.s.)  Chanc.  427. 

The  suit  was  instituted,  by  a  creditor  of 
C,  W.  H.  Barnett,  to  set  aside  a  post- 
nuptial settlement,  dated  the  6th  of  July 
1S&5,  and  made  by  Mr.  Bamett,  of  hia 
wife's  property.  On  the  16th  of  June 
1855,  Bamett  was  married  to  Elizabeth 
Jones,  she  being  then  possessed  of  1,0002. 
stock  of  the  Lancashire  and  Torkshire 
Railway  Company.  The  shares  were  at 
that  time  regiatered  in  her  name,  but  the 
certificates  were  deposited  with  her  brother, 
Jonathan  Jones,  to  secure  the  repayment 
to  him  of  2601.  By  the  settlement  of  the 
6th  of  July  1855  it  was  agreed  that  the 
stock  should  be  sold,  that  out  of  the  pro> 
ceeds  the  sum  of  2601.  should  be  paid  to 
J.  Jones,  and  5001.  be  pud  to  the  trustees  for 
the  separate  use  of  the  wife  for  her  life,  and 
after  htx  decease  upon  trust  a«  therein 
mentioned,  and  that  the  balance  should  be 
paid  to  Bamett  and  his  wife.  The  stock 
was  accordingly  sold,  and  out  of  the  pro- 
ceeds the  26ol.  was  paid  to  Jones ;  500/! 
was  invested  in  consols,  by  the  trustees, 
and  the  balance,  90/.,  was  paid  to  Bamett 
upon  the  joint  receipt  of  himself  and  his 
wife. 

At  the  date  of  the  marriage  and  of  the 
settlement  Bamett  was  possessed  of  no 
property  of  his  own,  but  was  indebted  to 
.the  plaintiff  and  other  persons.  Bamett  and 


hii  wife  afterwards  separated.  It  appesied 
that  in  conversations  between  Bamett  and 
his  wife  and  her  father  previous  to  the  mar- 
riage, Bamett  had  promised  to  settle  her 
property  upon  her ;  and  that  they  had  been 
to  a  solicitor  to  prepare  a  settlement,  but 
as  this  could  not  be  done  so  soon  as  de-  . 
sired,  Bamett,  without  the  knowledge  of 
her  father,  induced  his  wife  to  marry  him 
upon  his  representation  that  a  postrnuptial 
settlement  would  be  equally  good.  The 
question  was,  whether  this  settlement  vss 
voluntary  or  not,  it  being  alleged,  on  the 
part  of  the  wife,  that  the  natnze  of  the 
property  was  such  aato  render  it  liable  to 
the  wife's  equity  for  a  settlement;  and 
that  the  parol  ante-nuptial  agreement  was 
a  sufficient  foundation  for  the  settlement. 
The  Master  of  the  Rolls  having  decided 
in  favour  of  the  plaintiff,  Mrs.  Bamett  and 
her  trustee  appealed. 

Mr.  Palmer  and  Mr.  S,  Smith  appeared 
for  the  plaintiff. 

Mr,  Llegd  and  Mr.  Langworthyt  for  the 
wife,  in  snppwt  of  the  appeal. 

In  addition  to  the  cases  cited  in  the 
Court  helow,  the  following  were  referred 
to:— 

Page  v.  Home,  1 1  Beav.  227 ;  a.  e.  17 
Law  J.  Rep.  (n.s.)  Cfaanc  200. 

Eastwood  V.  Kenyan,  11  Ad.  &  £.  4S8 ; 

■   s.  c.  9  Law  J.  Rep.  (m.s.)  Q.B.  409. 

Wennall  v.  Adney,  3  Bos.  &  P.  247.  n. 

Battersbee  v.  Farringtont  1  Swanst. 
106. 

French  v.  French,  2  Jur.  N.S.  169; 
s.  c.  25  Law  J.  Rep.  (ii.8.)  Chane. 
612. 

Dec.  17. — ^The  Loan  Chancbllob,  after 
stating  the  case,  said,  that  Uie  question 
was  88  to  the  validity  of  thia  settlemmt. 
By  the  4th  section  of  the  Statute  of  Frauds 
(29  Car.  2.  c.  3.)  it  was  enacted,  that  no 
action  should  be  brought  whereby  to  cha^ 
any  person  upon  any  agreement  made 
upon  consideration  of  marriage,  unless  the 
agreement  upon  which  such  action  should 
he  brought,  or  some  memorandum,  or  note 
thereof,  should  be  in  writing  and  signed  by 
the  parties  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  law- 
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Inllj  sntboriaed.  Here  there  was  no  such 
agreement  in  writing,  and,  therefore,  this 
settlement  was  voluntary ;  and  if  Tolun- 
tarj,  void  against  creditors  under  the  13 
Etis.  It  was  attempted,  on  the  part  of 
the  wife,  to  support  settlemeDt  on  the 
ground  of  there  being  a  parol  agreement 
before  marriage.  His  Lordship  would  take 
it  10  he  established  by  the  affidavits  of  the 
wife  and  her  frther  that  there  was  a  parol 
igreement,  and  if  that  were  the  question, 
there  might  he  little  doubt  upon  it.  But 
the  taw  had  very  wisely  required  all  such 
promises  to  be  in  writing.  The  ai^ument, 
Uien,  was,  that  the  parties  were  under  a 
moral,  if  not  a  legal  obligation,  in  conse- 
qnence  of  the  representations  of  thehusband, 
to  make  this  settlement,  and,  therefore,  it 
could  not  be  considered  fraudulent.  There 
was,  however,  no  proof  that  the  husband's 
itstement  was  a  fraudulent  one;  it  appeared 
rsdier  to  have  been  made  in  ignorance. 
It  was  suggested  whether  the  marriage  was 
nt  in  itself  a  part  performance,  but  that 
would  be  soiddal,  as  in  such  cases  the 
set  would  thus  always  be  defeated.  Where 
a  party  agreed  to  do  something  more  than 
marriage,  there  might  be  a  part  perform- 
ance ;  and  his  Lordship  alluded  to  the 
cases  of  Hammersley  v.  De  Biel  ( I ),  Dun- 
iuy.  D%ien$i2).  Randalls.  Aforgan^S), 
*ai  Laueaee 'V.  Tierney{4).  It  was  also 
contended  that  this  property  could  not  be 
taken  in  execution,  and,  therefore,  was 
not  within  the  statute  of  Elizabeth.  But 
this  was  not  ao,  as  by  the  1  &  2  Vict, 
e.  110.  s.  14.  stoc^  and  shares  in  public 
finds  and  public  companies,  standing  in 
die  name  of  the  debtor,  in  his  own  right, 
o  in  the  name  of  any  person  in  trust 
tot  him,  are  liable  to  be  charged  by  a 
io^'s  order.  By  the  marriage,  the  right 
to  the  shares  was  in  the  husband,  and 
thoDgh  by  the  regulations  of  the  company 
bis  admission  was  necessary,  that  was  only 
*  proper  precaution  on  the  part  of  the 
conpany.  His  Jjordship  must,  therefore, 
dismiu  the  appeal,  but  be  did  it  reluct* 
*Btly,  as  this  lady  had  been  very  hardly 
dealt  with. 


M.R. 
Dee 


.R.  1 
.  18.  J 


BI&OH  ff.  UOUNT. 


(1)  12  CI.  ft  F.  *5. 

(i)  1  Vea  jun.  196;  s. c  2  Cox,  285. 

(S)  12  Vw  67. 

(4)  1  Mae.  &  G.  S&l. 


Compotitien-Deed — Debtor  and  Creditor 
— Insolvency* 

Creditort  who  tign  or  assent  to  a  com- 
position'deed  are  entitled  to  sueh  dividends 
as  are  made  previous  to  the  insohencff  of 
the  debtor. 

Creditors  tsbo  assent  to  a  eompnition-dted 
ssill  be  aUewed  to  sign  and  take  the  heneJU  of 
the  deed  after  the  insolveney  of  the  debtor. 

If  creditors  neglect  or  refuse  to  execute  or 
claim  the  benefU  of  a  composition' deed,  they 
will  not  he  allowed  to  come  in  after  the  in' 
solvency  of  the  debtor;  but  any  dividends 
which  they  might  have  entitled  themselves  to 
before  the  insolvency  will  be  paid  to  the  pro- 
vixional  ass^neCf  and  they  will  be  left  to 
such  legal  remedies  a*  they  may  have. 

The  bill  in  this  esse  was  filed,  by  the 
Rev.  Edwin  Biron^  on  behalf  of  himself 
and  other  creditors  of  Edward  Watts,  of 
Hythe,  in  the  county  of  Kent,  solicitor, 
praying  that  the  trusts  of  an  indenture, 
dated  the  26th  of  February  1855,  might 
be  carried  into  execution,  and  that  the 
creditors  entitled  to  the  benefit  thereof 
might  be  ascertained  and  allowed  to  prove 
their  debts. 

'  By  an  indenture,  dated  the  26th  of 
February  1855,  between  Edward  Watts, 
of  the  first  part ;  Thomas  Mount,  James 
Kingsford,  Robert  Finley  and  Joseph 
Wilson,  trustees,  of  the  second  part ;  and 
the  sevnal  persons  whose  names  and  seals 
were  thereunto  subscribed  and  set,  being 
severally  creditors  in  their  own  right  or  in 
eo>partnership,  of  the  third  part;  after 
reciting  that  £.  Watts,  being  unable  to 
pay  his  debts  in  full,  had  agreed  to  assign 
all  his  real  and  personal  estate  to  trustees 
to  satisfy  sueh  debts  as  far  as  he  was 
able ;  all  the  real  and  personal  estates 
of  Edward  Watts  (wearing  apparel  ex- 
cepted) were  released  and  assigned  to  the 
trustees,  their  heirs,  executors,  adminis- 
trators and  assigns,  upon  trust  to  sell  the 
same,  and  out  of  the  moniea  to  pay  the 
speetfie  charges  on  his  estates,  and  ^so  any 
mortgages  which  the  trustees  might  create 
for  effecting  the  purposes  of  this  deed,  and 
out  of  the  surplus  to  pay  the  costs  of  pre- 
paring the  indenture  and  relating  thereto, 
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u  well  u  their  own  eoits,  and  then 
to  pay  all  aueh,  and  lo  nuny,  and  snch 
part  ^  the  debti  then  due  and  owing  by 
E.  Watts  to  the  creditors,  parties  of  the 
third  part,  pari  patm,  viUiout  any  prefer- 
ence or  priority,  and  then  to  stand  pos- 
Mssed  of  the  surplus  remaining  upon  trust 
for  £.  Watts,  his  executors  and  adminis- 
trators, as  part  of  his  personal  estate.  It 
was  then  provided  that  any  of  the  parties 
thereto  of  the  second  and  third  parts  should, 
if  called  upon  so  to  do  by  the  trustees, 
make  a  solemn  declaration,  under  the  5  &  6 
"Will.  4.  e.  62,  of  the  truth  and  justice  of 
the  debts  claimed  by  them  respectively, 
or  their  respective  partners,  before  they 
should  be  entitled  to  claim  any  diTidend 
or  benefit  under  the  indentare  in  respect 
of  snch  debts ;  and  that  in  the  event 
any  such  person,  after  being  so  called 
upon,  refusing  or  neglecting  to  make  such 
declaration,  such  person  should  lose  all 
dividends,  benefit  and  advantage  under  the 
indenture  ;  and  it  should  be  lawful  for  the 
trustees  to  pay  such  last-mentioned  divi- 
dends, and  the  dividends  of  any  other  cre- 
ditors refusing  or  neglecting  to  take  the 
benefit  of  the  indenture,  or  the  provision 
thereby  made,  unto  E.  Watts.  It  was  also 
agreed  by  the  parties  thereto  that  it  should 
be  lawful  for  £.  Watts,  with  the  consent  of 
the  tmsteei^  or  the  snrvivora  or  snrviroT 
of  them,  to  insert  in  iht  sclwdule  there- 
under written  the  name  of  any  creditor  or 
creditors  of  E.  Watts,  whose  name  he  might 
think  ought  to  be  inserted  therein,  upon 
the  terms  of  such  creditor  or  creditors  exe- 
cuting the  indenture ;  and  the  person  or 
persons  whose  name  or  names  might  be 
so  inserted  in  the  schedule  should  be  enti- 
tled to  participate  in  all  the  advantages  to 
be  derived  therefrom,  pari  poMMu  with  the 
other  creditors  of  E.  Watt^  in  the  same 
manner  and  to  the  same  extent  as  if  he  or 
they  had  been  or^nally  a  party  or  pvties 
to  the  indenture,  so  always  that  any  divi- 
dend or  distribution,  which  at  the  time  of 
die  name  of  such  person  or  persons  being 
added  to  or  inserted  in  the  schedule  might 
have  been  made  between  or  amongst  the 
persons  whose  names  should  have  been 
already  inserted  therein,  should  not  be 
disturbed.  It  was  then  provided  that  the 
parties  of  the  second  and  third  parts  should 
give  a  letter  of  licence  to  £.  Watts  freeing 


his  person  tarn  arrest  untQ  the  26th  of 
Hay.  1856  ;  and  it  empowered  the  trosteei 
to  extend  the  time,  so  that  it  did  not  ex- 
ceed five  years  from  the  date  of  the  deed, 
and  under  this  power  the  licence  was  ex- 
tended until  the  26th  of  May  1857,  and  it 
was  declared  that  if  any  of  die  parties  vio- 
lated the  licence,  his  and  their  debt  should 
be  absolutely  released. 

The  parties  of  the  second  and  thfrd  parts 
were  also  constrained  to  give  an  absolute 
release  to  E.  Watts  after  one  year  from 
the  time  the  trustees  (tf  the  de^  certified 
that  the  trusts  had  been  performed.  This 
deed  was  advertised  in  accordance  with  the 
Bankrupt  Law  Consolidation  Act.  12  &  IS 
Viet.  c.  106,  and  notieeof  it  was  given  to  sll 
the  oreditors.  Someofthemexeeutedit,and 
tereral  meetings  were,  held,  notice  ot  which 
was  given  to  such  of  the  creditors  as  were 
known  to  the  trustees,  as  well  those  who 
had  as  those  who  had  not  signed  the  deed. 
At  a  meeting,  held  on  the  7^  of  December 
1855,  it  was  resolved  by  the  creditors  pre- 
sent that  when  there  were  sufficient  monies 
in  hand,  a  dividend  of  2f.  in  the  pound 
should  be  paid.  In  December  1855  a 
judgment  was  recovered  agtunst  E.  Watts 
by  Richard  Page,  a  creditor,  who  had  not 
signed  the  deed;  and  in  Febraary  1856  E. 
Watts  was  arrested  on  a  on.  ra.  He  then 
wrote  the  following  letter  to  each  of  his 
creditors  who  had  not  executed  the  deed : — 
■*  Hythe,  Dec  18.  USS. 

*'  Sir,— One  of  my  creditors  having  com- 
menced proceedings  against  me,  which  may 
render  it  necessary  for  me  to  petition  the 
Court  for  the  Relief  of  Insolvent  Debtors, 
I  beg  to  suggest  for  your  considerstioQ 
whetiier  you  should  not  at  once  sign  my 
deed  of  assignment,  to  avoid  the  chance  of 
your  losing  the  benefit  of  the  dividend  or 
dividends  to  be  declared  under  my  estate, 
in  the  event  of  your  not  executing  the 
deed  before  my  arrest,  at  the  suit  of  the 
ereditOT  above  alluded  to.  The  deed  is  for 
the  present  at  Mr.  James  Kingsfoid's,  of 
23,  Essex  Street,  Strand  ;  and  if  yon  de- 
cide to  execute  the  same,  yon  can  do  so  by 
an  attorney  or  agent  in  town,  upon  autho- 
rizing him  by  letter  to  sign  for  you.  I  am, 
&c.,  E.  WatU." 

On  the  6th  of  March  1856  E.  Watts, 
being  in  custody  under  the  writ  of  en.  la., 
filed  his  petition  in  the  Insolvent  Debtors 


Digitized  by 


MICHAELMAS  1867  to  MICHAELMAS  1868. 


193 


Court  under  the  act,  and  an  order  wat 
Bide  vesting  all  bis  estate  in  the  prori- 
ocmal  assignee  of  the  Court ;  and  after  the 
filing  of  this  petition  E.  Watts  obtained  his 
discbuge.  The  deed  was  executed  by  the 
{dabtiff  and  others  of  the  creditors,  but 
■ome  bad  not  signed  it  previous  to  the 
petition  of  insolvency  being  filed,  and  they 
BOW  claimed  a  ri|^t  to  execute  it  and  take 
the  benefit  of  the  trusts ;  and  this  suit  was 
inititatcd  in  consequeiuw  of  doubts  zdied 
^  diese  elaima,  to  ascertain  whether  the 
tnntees  could  in  any  manner  dutaribute  the 
estate  wmake  any  iurther  payments  to  the 
credhns  who  had  ngned  the  deed.  Upon  Uie 
hearing  of  the  cause  inquiries  were  directed 
to  aseertun  the  creditors  of  E.  Watts,  and 
the  chief  clerk  certified  that  there  were 
levenl  creditors  whom  he  named  for  very 
large  turns  who  bad  not  executed  the  deed, 
bat  that  there  was  one  who  had  assented 
to  the  deed,  though  he  bad  inadvertently 
omitted  to  sign  it  befine  the  petition  of 
insolvency  was  filed. 

Itqtpeared,  however,  that  Richard  Page 
and  many  othiBr  lazse  creditors  refused  to 
eome  in  and  prove  ueir  debts  in  diia  suit. 

Mr.  LM  and  Mr.  W,  D.  Lemb,  tot 
the  plaintiff. — ^Two  questions  are  ruaed  by 
this  suit :  one,  whetiier  creditora  who  did 
not  execute  the  deed  are  now  entitled  to 
nga  it ;  and  the  other,  whether  the  credi- 
tors  who  did  not  execute  are  entitled  to  a 
dividend  part  posra  with  those  who  did. 
Those,  however,  who  neither  signed  nor 
titented  to  the  deed  must  be  excluded. 
By  signing  the  deed  a  special  contract  was 
lude  between  the  creditor  and  the  debtor, 
bat  the  insolvency  of  the  debtor  altogether 
pataaendtohispowerofcontracting.  The 
dedaiation  that  the  debt  exiited  was  a 
seed  eonsideratioa  for  ^  eontraet, 

FSM  V.  Lord  Doimufhmont  1  Dm.  ft 
W.  237. 

£«ae  T.  Hutbmtd,  14  Sim.  666. 

Drever  v.  MawdetUy,  16  Ibid.  511; 
s.c.l8LawJ.Rep.(N.s.)Chano.27S. 

Forha  v.  Limondy  4  De  Oex.  M.  &  G. 
298 ;  s.  c.  1  Sm.  &  G.  554. 

Mr.  Ot^nu,  for  Mr.  Sturgis,  claimed 
beymd  what  waa  asked  by  the  plaintiff  a 
tlindend,  which  the  creditors  would  have 
Haw  8ailis,  ZXVIL— CHAaa 


been  entitled  to  if  they  bad  executed  sueh 
deed. 

Waiion  v.  Knighi^  19  Beav.  369. 
Broadbent  v.  TkontoH,  4  De  G«x  ft 
S.  65.  4. 

Mr,  FabeTy  for  the  trustees. 

Mr.  Biron,  for  E.  Watts. 

Mr.  R.  Palmer  and  Mr.  A.  E.  Miller^ 
for  the  creditors  who  had  not  executed  the 
deed.— This  deed  was  altogether  voluntary, 
and  it  made  all  the  creditors,  except  those 
who  had  actually  disclaimed  the  benefit, 
eesAiis  ftw  frvst ;  all  those,  therelbre,  who 
were  destrous  to  come  in  wne  still  entitled 
to  the  benefit  of  the  trusts  created.  This 
altogether  differed  from  a  case  of  agency : 
all  the  creditora  had  notice  of  the  deed. 
Had  it  been  a  contract  with  each  it  would 
have  been  an  act  of  bankruptcy,  but  this 
was  not  contemplated  by  any  of  the  par- 
ties ;  and  those  who  signed  the  deed,  or  were 
willing  to  sign  it,  especially  consented  to 
it,  and  could  still  claim  the  benefit  of  the 
trusta. 

HarUmd  r.  Binkt,  15  0.6.  Rep.  718 ; 

a.  c.  30  Law  J.  Rep.  (h.8.)  Q.B.  136. 
Si^ert  V.  £nnu,  5  El.  &  B.  367 ;  i.  e. 

34  Law  J.  Rep.  (n.s.)  O-B.  S06. 
^nott  T.  jSifuwwa,  6  H.L.  Caa.  131. 
SpottinwodT.  SUtekdale,  G.Coop.  103. 
Billv.  Cureton,  2        &  K.  503,  511 ; 

B.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  98. 
Kirwan  v.  Daniel,  5  Hare,  493  ;   s.  c. 

16  Law  J.  Rep.  (n.b.)  Chanc.  191. 
^icAobon  v.  Tutm,  2  Kay  &  J.  18. 
/e%  v.  JVaOis,  3  Esp.  228. 
AeUm  V.  Woodigate,  2  Myl.  &  K.  498  ; 

s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  88. 

The  Mastsb  or  the  RoLL8.~The  ere* 
ditora  who  did  not  e<nne  in  before  the  in- 
solvency are  not  now  wtitled  to  execute 
tiie  deed,  except  sueh  creditors  who  took 
some  aetive  step  to  expreu  their  acqui- 
escence in  the  deed.  In  HarlaHd  v.  Bbtlu 
and  Siggera  v.  Evane  the  question  merely 
was,  whether  a  good  deed  had  been  exe- 
cuted<^whether  it  was  valid  against  execu- 
tion creditors — that  ii,  whether  it  was  re- 
vocable at  pleasure  by  the  debtor  who  had 
executed  the  deed.  That  this  was  a  good 
deed  is  not  disputed ;  the  only  question 
is,  who  is  entitled  to  tiie  benefit  of  it  2  It 
8G 
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ii  not  tlion  the  vaHdity  of  the  deed,  but  at 
what  time  the  erediton  will  be  entitled  to 
claim  the  benefit  of  it,  that  is  to  be  con- 
lidered.  The  principle  stated  in  Field  t. 
Lord  Dowmghmore  ia,  that  it  is  not  neces- 
sary that  a  creditor  should  execute  the 
deed  if  he  has  assented  to  it.  If  he  has 
acquiesced  in  it,  if  he  has  acted  under  its 
provisions,  or  if  he  has  complied  with  its 
terms,  and  the  other  side  express  no  dis- 
satis&ction,  the  law  then  is,  that  he  is  enti- 
tled to  the  benefit  of  the  deed  ;  but  he 
most  do  some  act  which  amounts  to  acqni- 
eaoenee.  It  is  not  necessary  for  him  merely 
to  stand  by  and  take  no  part  at  all  in  ths 
matter ;  though,  as  in  Nieholmm  t.  Tirfw, 
something  may  be  inferred  from  his  stand- 
ing by  until  he  has  lost  a  remedy,  which  he 
might  have  had  at  law  if  he  haid  not  come 
in  under  the  deed  ;  but  that  does  not  arise 
here.  He  must  do  some  act ;  and  I  do  not 
nnderstand  the  expression  of  the  Lord 
Chief  Justice,  when  he  says  it  is  not  neees- 
sary  for  him  irrevocably  to  bind  himself  to 
anything  more  than  this :  that  he  must 
irrevocably  bind  himself  atlaw.  Batwould 
it  in  this  case,  with  respect  to  a  creditor  ? 
Can  I  treat  a  creditor  as  having  aeqaiesced 
in  the  deed,  unless  this  Court  were  pre- 
pared to  say,  if  yon  take  a  proceeding 
ineonristent  widi  the  provisiona  of  the  deed 
the  CoBFt  will,  at  the  instance  ctif  the  aa- 
signOT,  stop  the  inoceedings,  because  it  is 
impossible  that  this  Court  can  allow  you  to 
play  fast  and  loose,  and  to  say, '  I  wiU  take 
under  the  deed  if  it  is  for  my  advantage, 
or  I  will  repudiate  the  deed  if  it  is  for  my 
disadvantage*?  On  the  present  occasion,  if 
there  had  been  no  insolvency,  and  if  the  cre- 
ditors who  had  not  signed  the  deed  were  now 
suing  Mr.  Watts  at  law,  upon  what  ground, 
and  upon  what  state  of  facta,  could  I  restrain 
them  from  proceeding  in  that  action  7  They 
say  they  have  acquiesced  in  the  deed : 
what  act  of  acquiescence  is  there?  It  is 
tine,  it  has  been  held  in  several  eases,  that 
it  is  not  nee««aary  to  have  mine  than  a 
verbal  assent ;  but  in  this  case  there  is  no 
statement  to  Uiat  effect.  The  question 
then  is,  up  to  what  time  are  they  entitled 
to  come  in  under  the  deed  ?  I  admit  that 
as  long  as  they  have  done  no  act  incon- 
sistent with  the  deed,  they  may  come  in 
tinderit,  ao  long  as  the  relation  between  the 


parties  remains  vadumged.  Acctodinglyi 
if  there  had  been  no  insolveoey,  tboe 
would  have  been  nothing  to  prevent  thess 
creditors  coming  in  now  any  more  than 
there  would  have  been  in  Nieholatm  v. 
Tutin.  In  that  ease  fifteen  years  had 
elapsed,  yet  the  plaintiffs  had  actaall; 
executed  the  deed  with  the'assent  and  with 
the  permission  of  the  assignee  in  his  life* 
time ;  consequently  shewing  that  the  deed 
was  an  existing  deed  at  that  time,  and  that 
it  was  to  be  so  treated.  Therefore,  holding 
that  they  were  entitled  to  come  in  at  any 
time  while  the  relation  of  the  parties  re- 
muned  unchanged,  the  question  la,  whether 
they  are  entitled  to  eome  in,  having  done 
no  act  to  bind  themselves  by  the  deed  pre- 
viously, when  the  relation  between  the 
parties  has  altered.  Could  they  come  in 
after  all  the  assets  had  been  divided  ? 
Clearly  not.  They  eonld  not  have  dis- 
turbed any  proceedings  that  had  taken 
place.  In  Nicholson  v.  Tvtin  the  plaintiff 
did  afterwards  execute  the  deed  whilst 
Welbank  was  still  alive.  They  were  ad- 
mitted to  execute  the  deed,  being  told  it 
was  open  to  all  questions  that  might  arise. 
But  ttie  circumstance  of  their  being  ad- 
mitted to  execute,  Mr.  Welbank  never 
objecting,  it  strong  jHtmd  /oeie  evidence 
of  their  being  ereditors.  It  had  there  the 
effect  of  carrying  it  down  to  a  partienlac 
period.  The  question  here  ii,  whether  it 
was  a  contract  between  the  aangnor  and 
all  the  creditors  who  had  come  in  under 
the  deed,  of  which  the  assignor  was  en- 
titled to  the  benefit,  or  whether  the  credi- 
tors are  entitled  to  treat  it  simply  as  a 
trust  for  their  benefit.  If  it  was  a  trust 
for  their  benefit,  and  nothing  more  was  to 
be  done,  then  they  would  be  entitled  to  the 
benefit  of  the  trust,  because  they  would  be 
ee^uis  que  tnut.  But  the  deed  ii  only  a 
trust  deed  for  the  benefit  of  such  penons 
as  came  in  under  it,  and  became  liable  to 
the  covenants  to  be  entered  into  by  peraons 
executing  it,  and  Uiey  must  do  that  to 
constitute  thanaelvea  easfiwi  fiie  tnutf  so 
that  they  do  not  become  eeHwi*  yue  Inat 
until  after  that  event  has  occurred.  Are 
they,  then,  in  a  situation  to  do  that  now  t 
Clearly  not.  They  cannot  ^ve  the  benefit 
to  £.  Watts  which  he  contracted  for ;  the 
insolvency  has  pot  an  end  to  that.  The 
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object  (tf  the  deed  was  to  prercnt  insol- 
reney  and  bankruptcy ;  and  all  the  eredt- 
ton  who  had  done  what  they  could,  either 
b;  execution  or  acquieiceDce,  to  prerent 
tha^  are  entitled  to  the  benefit  of  the  deed; 
bat  thii  event  not  having  occurred,  those 
who  have  laid  by  are  not  entitled  to  the 
benefit  of  the  deed.  On  the  other  point  I 
vill  hear  a  reply. 

Mr.  Lleydf  in  reply  .—The  deed  ignores 
all  the  creditors  except  those  who  executed 
il^  and  it  was  not  until  the  debts  of  those 
who  had  ngned  ware  fully  satisfied  that 
tiy  tnut  arose  for  the  benefit  of  E.  Watts. 

The  Mastbs  or  the  Rous.— It  is  clear 
that  you  must  make  all  parts  of  the  ia- 
stmments  cohere  in  construing  deeds,  and 
Uie  last  thing  the  Court  will  do  is  to  strike 
out  any  part.  If  there  are  two  parts  of  a 
deed  inconsistent,  the  Court  is  compelled 
to  act  npon  one  instead  of  the- other,  and 
thete  is  a  technical  rule  for  its  guidance ; 
but  if  die  Court  can  make  them  agree  to- 
gether, it  ia  bound  so  to  do.  Here  it  is 
impossible  to  have  words  more  precise, 
**  That  in  ease  ihe  parties  to  the  deed  shall 
nfiise  to  make  tm  statutory  deolaratioii 
R^ired,  they  shall  lose  all  their  dividends, 
ind  tiiat  it  ahall  be  lawfbl  fbr  the  trasteea 
to  pay  snch  last-mentioned  dividends." 
If  the  deed  went  on  "  to  the  said  £.  WatU" 
there  would  be  an  end  of  the  question, 
but  it  includes  these  words  :— and  the 
dividends  of  any  other  creditors  refusing 
w  neglecting  to  take  Uie  benefit  ^ 
diese  presents  or  the  provisions  hereby 
made."  There  are  two  elaoaes  of  dividends 
9(^en  of,  die  dividendi  of  persons  who 
sie  named  in  the  schedule  and  those  who 
refiise  to  make  the  declaration  required, 
tod  the  dividends  of  persons  who  refuse 
01  Delect  to  take  the  benefit  of  the  deed 
—that  ist  persons  who  do  not  «ceate. 
Kobody  can  be  said  to  have  reAiaed  or 
neglected  to  take  the  benefit  of  the  deed, 
if  he  eomes  in  under  the  deed.  It  is  im- 
possible that  can  apply  to  a  man  who 
nerely  does  not  take  the  dividend  which 
has  been  allotted  to  him  by  the  trustees 
after  he  has  executed  the  deed,  in  which 
cue  the  trustees  would  clearly  be  liable 
to  pay  him  or  faia  legal  personal  represen- 


tatives.   These  words  most  be  atmck  out 

of  the  deed,  unless,  I  say,  in  the  ease  of 
creditors  not  executing  the  deed,  there  is 
to  be  a  dividend  set  apart  for  them  and  paid 
to  E.  Watts.  There  really  is  no-other  part 
of  the  deed  which  is  not  consistent  with  it, 
with  this  single  exception,  tbat  there  is  one 
clause  which  says,  as  soon  as  the  7,000l. 
are  in  the  possession  of  the  bankers  at  any 
time,  the  trustees,  at  their  discretion,  shall 
divide  the  same  amongst  the  persons 
whose  names  are  in  the  schedule.  That  is 
not  to  be  taken  literally,  because  the  per- 
sons mentioned  in  the  sehedule,  who  have 
not  made  the  dedaration  required,  would 
not  be  entitled  to  receive  it  That  does, 
therefore,  meet  with  some  qualification  by 
this  clause.  It  certainly  is,  in  a  great 
measure,  inconsistent  with  that,  that  there 
should  be  dividends  to  divide  to  persons 
who  are  not  mentioned  in  the  schedule, 
but  still  as  that  clause  is  to  be  qualified  to 
some  extent,  and  to  be  qualified  4)y  this 
very  provision,  which  says,  "  that  dividends 
to  creditors,  who  do  not  execute  the  deed, 
are  to  be  paid  to  £.  Watts,"  it  is  impos- 
sible, ther^ore,  to  reject  that  construction, 
or  to  say  he  ia  not  entitled  to  it,  and  that 
not  as  a  tnutee,  bat  beneficially,  leaving 
the  otiier  creditors  who  do  not  oome  ia 
Wider  tiie  deed  to  take  such  eonna  as  iJiey 
may  be  advised  in  that  respect.  He  having 
become  insolvent,  it  is  dear  that  his  provi- 
sional assignee  is  entitled  to  the  benefit  of 
that  clause.  My  declaration,  therefore,  will 
be,  that  thecreditor  who  assented  to  the  deed, 
but  did  not  sign  before  the  insolvency,  ia 
entitled  to  come  in  and  take  the  benefit  of 
the  deed  as  if  he  had  executed  it;  that 
all  the  other  creditors  named  in  the  sche- 
dule to  the  chief  clerk's  certificate,  and  any 
other  creditors  who  neglected  or  refused  to 
execute  or  claim  the  benefit  of  the  deed,  are 
not  entitied  to  any  dividend ;  and  that  the 
dividends  which  would  have  been  coming 
to  the  refusing  or  n^lecting  ^editors  are 
to  be  paid  to  Mr.  Sturgit,  as  the  asdgnee 
of  E.  Watts.  There  must  then  be  an  in- 
quiry what  other  creditors  there  are  who 
refused  or  neglected  to  execute  or  claim  the 
benefit  of  the  deed,  and  the  amount  of  their 
debts.  The  dividend  already  made  is  not 
to  be  disturbed.  The  costs  of  all  parties 
must  be  taxed,  and  p«d  or  retained  by  the 
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tnistoet  out  of  the  trust- fund,  those  of  the 
trniteea  and  the  defondut  a«  b^weeu  nli- 
eitor  and  client. 


Wood,  V.C.  1  ,  , 
Dec.  12. 14, 17.}     "  " 

Leffaey-^Lttpse—SuhstiMloit^"Hein.** 

A  testatrix  gave  to  her  titter  for  U/e 
everything  the  died  pottetaed  of,  ami  at  her 
death  the  gave  to  her  brother  S,  P.  or  hit 
heirt  1*0001.  in  the  41  per  centt.  S.  P. 
died  in  the  lifetime  of  the  textatrix:— 
Held,  that  the  legacy  to  S.  P.  did  not  lapte, 
hut  took  effect  in  hit  heirt  by  t^ttitution. 

A  avhuituiumatgifi  to  the  heirt  of  a  legatee 
wAo  diet  m  the  t^ator't  Itfetime  goes  le 
the  next-ef-kin  cf  the  deceated  l^atee, 
uotto  hit  pereonal  repreteiilatioes* 

Esther  Maria  Porter,  hy  her  will,  after 
giving  two  suma  of  5002.  each  in  the.  new 
4/.  per  cents,  to  her  two  brothers,  Samnel 
Porter  and  William  James  Porter,  gave  to 
her  sister,  Sarah  Priseilla  Porter,  for  her 
life  everything  the  died  possessed  of  (ex- 
cept the  two  before-mentioned  sums  of  5002. 
each),  whether  it  was  fiimitnre,  books, 
plate,  linen,  china,  wearing  apparel,  &c., 
and  also  whatever  property  she  might  have 
in  the  funds,  after  paying  the  said  two 
legades  of  5002.  eaeh,  and  at  the  death  of 
hw  add  dster  ihe  gave  to  her  said  hroA«r 
Samuel  Porter  or  his  heirs  1,0002.  in  tiie 
42.  per  cents.,  and  she  also  gave  and  be- 
queathed to  her  said  brother  William  James 
Porter,  after  her  said  sister's  death,  1,0002. 
in  the  42.  per  cents.,  and  all  the  household 
Aimiture,  plate,  linen,  china,  glass,  books, 
and  whatever  he  might  think  worth  remov- 
ing, thereby  declaring  that  the  rest  he 
would  dispose  of  as  he  thought  proper. 

The  testatrix  died  on  the  30th  of  Novem- 
ber 1832,  leaving  her  sister  Sar^  Priseilla 
Porter,  her  brother  William  James  Porter, 
and  her  nephew  John  Hall  Porter,  bst 
next-of-kin. 

Samnel  Porter  died  in  the  lifetime  of 
the  testatrix,  leaving  a  widow  and  John 
Hall  Porter,  his  only  son,  bis  next-of> 
kin. 

Sarah  Priseilla  Porter  died  on  the  8th  (rf 


May  1857*  and  diwtiy  afterwards  tiu 
l^aey  of  1,0001.,  ^ven  to  Samuel  Porter, 
was  paid  into  court,  and  several  p^tioas 
wwe  presented  for  payment  out  of  court 
of  the  fund.  William  James  Porter,  as  the 
residuary  l^tee  of  the  testatrix,  claimed 
the  whole  &nd,  on  the  ground  that  the 
legacy  had  lapsed  by  the  death  of  Samuel 
Porter  in  the  lifetime  of  the  testatrix. 
The  next>of-kin  of  the  testatrix  also 
claimed  the  whole  fund  on  the  ground  o( 
lapse,  and  against  the  residuary  legatee. 
The  widow  of  Samuel  Porter  claimed  one- 
third  of  the  fund,  as  part  heir  by  substito- 
tion  for  her  husband.  John  Hall  Porter, 
by  a  deed  dated  the  lltfa  of  November 
1835,  after  reciting,  amongst  other  things, 
that  by  the  death  of  Samuel  Porter  in  tiie 
lifetime  of  the  testatrix,  the  legacy  became 
liaised,  and  that,  as  one  of  her  next-of-kin, 
be  waa  entitied  to  one-third  tiiereof,  whidi 
wonld  be  transferable  upon  the  decease  ctf 
Sarah  Priseilla  Porter,  assigned  the  said  one- 
third  part  to  Thomas  Diiler.  By  another 
deed,  dated  the  20th  of  August  1839,  after 
reciting,  among  other  things,  that  by  die 
death  of  Samuel  Porter,  leaviz^  Ann  Por- 
ter his  widow,  and  J.  H.  Porter  his  only 
child  and  next-of-kin,  the  legacy  became^ 
by  substitution,  the  property  of  Ann  Por- 
ter and  J.  H.  Porter,  as  his  next-of-kin, 
J.  H.  Porter  assigned  one  equal  third  part 
of  the  fund  to  J.  Pileher  and  R.  E.  Arden; 
and  by  another  deed,  dated  the  S7tit  of 
Hay  1847,  after  reciting  that  J.  H.  Porter, 
as  the  only  child  and  heir  of  Samuel  Por> 
ter,  waa  absolutely  entitied  to  the  whole 
fund,  he  assigned  one-third  part  thoreof  to 
J.  K.  Kent. 

The  several  claimants  presented  s^arate 
petitions  for  paymmt  of  the  fond  out  of 
court. 

Mr.  Renthaw,  for  William  James  Porter, 
claiming  as  residuwy  legatee  of  the  testa- 
trix, contended  that  the  l^acy  had  lapaed 
by  the  death  of  Samuel  Porter  in  her  lifo- 
time. — 

Corbgn  v.  French,  4  Ves.  418. 
TidteeU  v.  Ariel,  8  Madd.  408. 
Home  V.  PiUant,  S  Myl.  &  K.  16 ; 

8.  c.  4  Law  J.  Rep.  (s.8.)  Chane.  S. 
Svtah  V.  OUver,  11  Beav.  404 ;  s.  c. 
18  Law  J.  Rep.  (h.b.)  Chane.  80. 
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£<  /hhw  t.  Lg  Jeume,  8  Keen,  701. 
Pmdtg  T.  PtiOeg,  19  Beav.  647. 
JfMUwM  T.  Fsaeh,  S  Keen*  555 ; 

•.  e.  7  Law  J.  Bap.  (m.b.)  Chane. 

211. 

Gitimg*  r.  M*Dermottt  2  Myl.  &  K. 
69;  B.C.  2  Law  J.  Rep.  (H.8.)Chanc. 
212. 

Supposing  the  legacy  to  have  lapsed,  tbe 
next  question  was,  who  was  entitled  ?  He 
contended  that  the  words  of  the  will  were 
snfiieient  to  carry  every  undisposed -of 
interest  to  W.  J.  Porter  as  residuuy 
kgatee. — 

fiendiiff  T.  Bumm,  1  Rusa.  276; 
s.  e.  4  Law  J.  Rep.  ChBae.115. 

Heanu  t.  WiggingUm,  6  Madd.  119. 

Boga  T.  Morgan,  3  Myl.  &  Cr.  661. 

Mr.  C.  Hattt  for  one  of  the  next-ttf-kin, 
■dopted  the  abore  a^oment  as  to  the 
lapse,  citing— 

^^If  V.  Havttand,  1  Kay  &  J.  504. 
Bone  T.  CooA,  M'Cle.  168;  s.  c.  13 

Price,  332. 
Edwards  v.  Edwardi^  15  Beav.  357* 
361 ;  B.  c.  21  Law  J.  Rep.  (x.s.) 
Chane.  324. 
As  to  die  other  qnestioD,  be  contended 
that  then  were  no  sufficient  words  in  the 
iriU  to  give  the  whole  residuary  estate  to 
W.J.  Porter.— 

Uogd  T.  X%<2.  4  Bear.  281 ;  s.  c.  10 

Law  J.  R^.  (ii.8.)  Chane.  327. 
Skrgmtker  v.  Northcote,  1  Swanst.  566. 

Mr.  R.  W.  E.  Fonter,  for  Thomas 
DQIer,  the  asngnee  under  the  first  ass^- 

nent. 

Mr.  Rok  and  Mr.  ToUer,  for  Messrs. 
Pilcher  and  Arden,  argued  that  there  was 
a  snbttitational  ^ft  to  the  heira  in  the 
event  of  Samuel  Porter  dying  in  the  life- 
tine  of  the  testatriXf  and  in  the  case  of 
pmonal  property,  the  word  **  bars  "  meant 
ttose  persons  who  would  be  entitled  under 
the  Ststntes  of  Distribution.  They  cited — 
Eimrd$  t.  SaJowf/,  2  De  Gex  &  Sm. 
248;  s.  e.  17  Law  J.  Rep.  (n.b.) 
Chane.  S29. 
Varley  v.  Winn,  2  Kay  &  J.  700 ;  b.  c. 

35  Law  J.  Rep.  (h.s.)  Chane.  831. 
lu  T.  Kinjft  16  Bear.  46;  b.  e.  21  Law 
J.  Rep.  (m.8.)  Chane.  560. 


Hedgwm  t.  Smithatm,  31  Besr.  S55; 
B.  e.  S6  Law  J.  R^.  (h.8.)  Chane. 
110. 

Cmiamrtt  t.  Carter,  15  Ibid.  421  ; 
8.  e.  21  Law  J.  Rep.  (n.s.)  Chane. 
555. 

AihUng  T.  Knowtea,  3  Drew.  593. 
QirdUtUme  v.  Doe^  2  Sim.  228. 

Mr.  Walfordt  toi  an  assignee  claiming 
under  the  assigninent  to  Kent*  contended 
that  J.  H.  Porter  took  as  heir  to  Samuel. — 
De  Beauvoir  y.  De  Beauvoiry  8  H.L. 
Cas.  524 ;  s.  c.  15  Law  J.  Rep.  (x.s.) 
Chane.  305;  15  Sim.  163. 
Doody  T.  Higgins,  2  Kay  &  J.  729  ; 
8.  c.  25  Law  J.  Rep.  (n.8.)  Chane. 
778. 

Mr.  Craeknatt,  for  the  trustee,  cited— 
In  re  Crawford'*  Tnutt,  2  Drew.  230 ; 
8.  e.  28  Iaw  J.  Rep.  (h.s.)  Chano. 
625. 

Salisbury  t.  Petty,  3  Hare,  86. 
In  re  Sheppard't  Trurte,  1  Kay  &  J. 
269. 

Price  T.  Lockley,  6  Beav.  180. 

Mr.  Cotirell,  for  tbe  representatives  of 
Samuel  Porter's  widow. 
Mr,  Beaehaie,  in  reply. 

Dee.  17.-^000,  V.C.— The  principle 
upon  which  eases  of  this  nature  must  be 
decided  has  been  clearly  laid  down  by 
Alexander,  C.B.  in  Bone  t.  Cook.  Where 
a  legacy  is  given  to  one  by  name,  with  a 
clause  of  substitution  in  the  event  of  bis 
death,  the  legacy  takes  effect  whether  the 
original  legatee  survives  or  not,  and  the 
question  is  not  whether  there  is  a  gift  by 
substitution  or  not,  but  whether  or  not 
there  is  any  original  legatee.  The  diffi- 
culty here  is  the  same  as  arose  in  Corbyn 
V.  French,  to  decide  whether  that  which 
in  words  is  a  substitution  is  so  framed  that 
it  may  be  an  original  gifk  to  the  h«r  by 
substitution  in  the  event  (tf  the  death  of 
the  legatee  dying  in  the  testator's  lifetime, 
or  whether  the  intention  is  to  vest  the  in- 
terest in  the  legatee,  so  that  in  the  event 
of  bis  death  the  personal  representatives 
may  be  entitled  as  taking  by  representation, 
and  the  legatee  thus  have  the  fiill  benefit 
of  the  legacy  whether  he  survives  or  not. 
It  was  upon  this  principle  that  Corbyn  v. 
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French  was  decided.  Lord  Alranley  there 
aaidt  "  As  to  the  legacy  to  John  Barker, 
I  think  the  question  can  hardly  he  raised 
upon  this  will;  for  see  the  preceding  legacy 
to  Elizabeth  Cooper:  vould  not  that 
have  lapsed  if  Elisabeth  Cooper  had  died 
in  the  life  of  the  testator?  Beyond  all 
question  it  would.  It  is  nothing  more 
than  saying  it  shall  go  to  her  representa- 
tives }f  she  dies  before  his  wife.  As  to 
the  others,  I  am  of  opinion  it  is  nothing 
more  than  a  gift  to  them  at  the  death 
of  his  wife  ;  but  it  was  intended  only  as 
a  beneficial  interest  to  them,  and  must 
as  such  vest  in  them  before  it  could  be 
transmissible.  The  rules  upon  which  the 
Court  proceeds  toe  perfectly  established. 
A  testator  is  never  to  be  supposed  to  mean 
to  give  to  any  but  those  who  shall  survire 
him,  unless  Ae  intention  is  pexfieetly  clear. 
I  will  not  det^mine  now^  beieause  it  is  not 
necessary,  that  where  a  legacy  is  given  to 
a  person  or  to  his  representatiTes,  it  can 
mean  anything  but,  in  ease  of  his  death  in 
the  life  of  the  testator;  but  it  is  perfectly 
clear  that  where  the  fund  is  given  to  one  for 
life,  and  after  the  death  of  that  person,  to 
several  others,  and  in  case  of  their  deaths, 
to  their  representatives,  there  ia  no  reason 
to  presume  an  intention  that  it  shall  not 
lapse  by  the  death  of  the  legatee  in  the 
life  of  the  testator."  Those  remarks  seem 
to  some  extent  to  have  influenced  Lord 
Brougham  in  coming  to  the  conclusion  he 
arrived  at  in  GUtUtgt  v.  M*Dermott.  If  a 
legacy  is  given  to  A.  or  his  representatives 
without  anything  to  postpone  the  gift,  the 
Court  is  driven  to  say  it  is  given  to  the 
representatives  in  substitution  for  A,  in 
case  of  his  death  in  the  testator's  lifetime, 
because  there  is  no  other  way  of  interpret- 
ing the  will.  But  where  a  prior  life  in- 
terest is  given,  the  naming  the  represen- 
tatives as  takers  is  quite  consistent  with 
an  intention  to  vest  the  legacy  merely  in 
A,  adding  the  gift  to  the  representatives 
merely  by  way  of  limitation,  in  which  case, 
of  course,  A.  must  survive  the  testator  in 
order  to  attain  a  transmissible  interest. 
Tidwell  V.  Ariel  was  decided  upon  this 
principle,  and  is  a  case  almost  precisely 
similar  to  the  one  before  me*  Sot  there  is 
no  substantial  distinction  between  the 
periods  of  postponement  in  that  case  and 
in  the  present,  and  the  only  doubt,  there- 


fore, arises  from  the  fact  that  the  word 
"  heir"  has  now  a  different  intorpretation 
pnt  upon  it  from  what  it  had  whtai  Tid- 
htcUt.  ^neJ  was  decided.  There,  amongst 
other  legacies,  the  testittor  gave  to  his 
daughter  Dorothy  6002.,  and  directed  Ait 
the  several  and  retpeetlTe  legaeiei  shonld 
be  paid  at  the  end  of  one  whole  year  next 
after  his  decease,  or  to  tfa«r  several  and 
respective  heirs.  Dorothy  died  in  the  tes- 
tator's lifetime,  and  the  biU  was  filed  by  hsz 
only  child  and  her  widower,  as  eo-plaintifi, 
insisting  that  the  legacy  vested  in  the  bob 
as  heir,  and  therefore  persona  desbfnatOf 
or  in  case  the  Court  shonld  be  of  opinion 
that  the.testator  meant  by  the  word  "  heir," 
widi  referenee  to  the  nature  of  the  pro- 
perty bequeathed,  rather  to  describe  the 
personal  representatives,  dien  the  other 
claimed  as  administrator  to  the  legatee. 
Sir  John  Leach  said  —  "  The  legacy  of 
600/.  is  in  the  first  place  given  to  Dorothy 
nmplieUer,  as  a  mere  personal  legacy  Ajling 
by  her  death  before  the  testator.  The  tes- 
tator afterwards  directs  that  his  respective 
legacies  shall  be  paid  by  his  trustees  at  the 
end  of  one  whole  year  next  after  his  de- 
cease, or  to  their  several  or  lespectire 
heirs.  It  is  said  that  this  direction  is  in- 
consistent with  a  mere  personal  gift  to 
Dorothy,  and  is  therefore  a  substituUon 
of  a  new  legatee  in  the  event  of  her  dying 
before  the  testator.  If  the  direction  had 
been  that  the  respective  legacies  should  at 
his  death  be  paid  to  the  l^tees  or  dwir 
respective  heirs,  the  inconsistency  con- 
tended for  would  have  existed,  but  a  pay- 
ment to  the  representative  at  the  end  of 
a  year  after  the  testator's  death,  if  the 
legatee  be  not  then  living,  is  not  incon- 
sistent  with  a  personal  gift  to  the  legatee." 

That  case  was  decided  entirely  on  the 
ground  that  the  legacy  was  intended  for 
Dorothy  personally,  and  that  the  gift  to 
the  heirs  was  not  intended  by  way  of  sub* 
stitution  for,  but  by  representation  to,  the 
original  legatee.  OitlingM  v.  M'Dermott, 
in  which  the  Court  came  to  the  conclositm 
Uiat  the  gift  to  the  heirs  was  substitutional, 
was  decided  upon  exactly  the  same  prin- 
ciples. With  regard  to  the  word  "  heir," 
it  should  be  remarked  tibat  when  TidweU 
V.  Jrid  was  decided  Vavx  v.  Henderum 
{!)  had  not  been  published,  and  the  au- 
(1)  Use  ft  W.  888,  B. 
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tboritiM  were  in  raeh  a  state  that,  if  the 
plaintiff  eonid  not  estahliih  his  title  as 
penonal  Kpresentative,  his  hill  mnst  fail 
altogedier.  In  Vaux  t.  Henderto*  Sir 
imSam  Onut  gave  a  new  meaning  to  the 
word  **hein*'  with  reference  to  personal 
Mtate,  and  decided  that  it  meant,  not  the 
personal  lepreseiitatiTes,  but  the  next-of- 
kia  of  the  legatee,  that  is,  persons  who 
with  respect  to  the  personalty  bear  the 
uulogoui  position  to  the  heir  in  respect 
of  real  estate.  The  same  conclusion  was 
szriTed  at  hy  myself  in  Doody  v.  Higgina  ; 
mast  they  not  then  necessarily  be  pertontx 
iet^natee  ?  It  may  be  said  that  logically 
the  administrators  are  the  heirs  to  the  per- 
sonal estate,  hut  clearly  the  "  heirs"  do 
not  take  by  transmission  of  interest;  the 
deceased  legatee  takes  no  beneficial  or 
trmsmissible  interest,  and  the  legacy  is 
not  salqeet  to  hia  debts.  On  the  constmc- 
tioa  which  the  Conrt  now  pvesf  every 
legacy  to  the  heirs  must  be  substitutional. 
It  appears  to  me,  looking  to  the  effect  now 
prai  to  the  word  "  hein,*"  that  I  ought 
to  bold  that  the  widow  and  only  child  of 
Samuel  Porter  are  entitled  to  this  legacy 
is  the  proportions  of  one-third  and  two- 
fluids. 


H.R.       \      DENTON  V.  LORD  JOHN 
Jan.  12*    S  HANNEB8. 

Mortmain  Lavs,  gtneral  and  partial-^ 
CanJUet, 

Tic  geiiaral  late  of  ike  eotmtrjf  u  «o« 
■ttnvd  or  coHtroHieit  by  partial  l^Mlation 
made  wUhout  aity  tpeeiai  r^erenee  to  it. 

J»mettthalS^l4  Viet,  e,  94.  paued  in 
ftaenl  terms,  for  a  $peeial  f^eoi,  without 
rwftmee  to  the  Mortmain  Act  ( 9  Oeo.  2. 
«•  96.^,  wiU  HO/  enable  a  society  to  take  a 
^ejeey,  even  out  of  pure  personalty,  when 
its  pmrpose  is  the  purchase  of  incorporeal 
luredttamenU  to  be  applied  for  ekaritMe 
ftspetett 

Lttdos  Graham  Kioderley,  by  hia  will, 
dated  the  38th  of  March  1848,  after  giving 
ineral  legu&m  and  annnities  to  variona 
ftnoBs,  said,  *'  And  all  the  residne  my 
pnpeity  and  dEeeta  of  what  Idnd  ao- 
•nr,  after  paying  the  aforesud  annuities 


and  legacies,  I  give  and  bequeath  to  Lord 
John  Manners,  or  the  secretary  for  the 
time  being  of  the  Association  for  buy- 
ing Incorporate  Tithes  and  vesting  them 
in  the  Church  of  England ;  and  I  declare 
that  in  ease  at  my  death  any  part  of  my 
property  is  invested  in  real  estate  or  rail- 
way shares  or  any  other  aecuri^  wlueh 
would  make  a  gift  to  a  charitable  use  vtnd 
and  invalid,  that  such  property  so  invested 
should  he  applied  towards  payment  of  my 
debts  and  other  liabilities,  and  my  purely 
penonal  estate  he  applied  to  the  above- 
mentioned  charitable  purpose."  The  tes- 
tator died  on  the  3rd  of  June  1855. 

This  claim  was  filed,  by  Henry  Denton, 
the  executor  of  the  testator,  against  Lord 
John  Manners,  the  chairman,  and  William 
T.  Young,  the  secretary  of  an  association 
called  "The  Tithe  Redemption  Trust," 
■Ueging  that  th^  claimed  an  intoest  in 
the  testator's  residuary  personal  estate^  and 
against  Elisabeth  Kinderley  and  others, 
next-of-kin  of  the  testator,  praying  for 
a  general  adminiatration  of  the  personal 
estate. 

By  a  decree  made  in  the  canse,  on  the 
16th  of  February  1856,  inquiries  were 
directed,  and  the  chief  clerk,  on  the  8th 
of  June  1857,  certified  that  the  society 
was  established,  in  1845,  under  the  name 
of  *'  The  Church  Endowment  Society," 
and  that  in  1847  it  changed  its  name,  and 
is  now  called  "  The  Tithe  Redemption 
Trust ;"  that  it  is  supported  by  voluntary 
contributions,  and  has  issued  many  publi- 
eationa,  and  that  die  olijeets  of  the  socie^ 
were,  first,  to  give  to  owners  of  alienat«l 
tithes  an  opportunity  of  restoring  them  to 
the  spiritual  purposes  for  whieh  they  were 
originally  ordained,  and  to  assist  them  in 
so  doing.  Secondly,  to  apply  any  tithes 
thus  restored  towards  relieving  the  spiritual 
destitution  of  the  parish  or  chapelry  when- 
ever they  arise,  by  adding  to  the  endow- 
ment of  such  parish  church  or  chapel,  or 
by  the  endowment  of  new  districts  therein. 
Thirdly,  to  apply  to  parliament  to  facilitate 
the  means  of  accomplishing  these  objects, 
first,  by  rendering  the  mode  of  the  re-con- 
veyance of  titiies  less  expenuve ;  second, 
byenablingpersons  having  limited  interests 
in  impropriate  tithes  to  re-convey  them 
upon  adequi^  compensation  being  given ; 
and,  tliird,  by  enabUng  owners  of  impropri- 
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ate  tithes  to  give  them  hj  will  for  the  en- 
dowment of  the  church  in  the  place  whence 
they  arite.  One  rale  of  the  society  pro- 
Tided  that  DO  appropriation  of  acqidrtd 
tithes  he  made  without  the  prerioui  sanc- 
tion of  the  Bishop  of  the  diocese  in  which 
Uiejr  arise.  That  Elisaheth  Kinderley  and 
others,  the  next-of-kin  of  the  testator* 
allied  that  the  soraety  intended  by  the 
testator  was  "The  Tithe  Redemption 
Trust."  That  the  objects  were,  first,  to 
give  owners  of  alienated  tithes  an  oppor- 
tunity of  restoring  them  to  their  original 
purposes,  and  to  assist  them  in  so  doing  by 
paying  money  in  aid  of  the  purchase  and 
restoration  of  such  tithes  ;  second,  to  buy 
or  aid  in  buying  tithes  to  be  so  restored ; 
third,  to  apply  any  tithes  thus  restored  Up- 
wards relieving  the  spiritual  destitution  of 
the  parish  or  cfaapelry  whence  they  arise, 
by  adding  to  the  endowment,  or  by  the 
endowment  of  new  districts  therein ;  fourth, 
to  apply  to  parliament  to  fkcilltate  the 
means  oi  aoeomplishing  theae  objects. 
That  the  teaUtor's  personal  estate,  at  the 
time  of  his  death,  consisted  of  a  share  of 
the  assets  of  the  firm  of  which  he  was  a 
partner  at  the  time  of  his  death,  and  that 
they  comprised  a  mortgage  debt  secured 
upon  real  estate,  the  debts  due  to  the  firm, 
and  also  a  share  of  certain  monies  secured 
by  a  railway  debentnxe. 

Mr.  FoUeit  and  Mr.  WoUtanhohme  ap- 
peared for  the  plaintiff. 

Mr,  SeUoyn  and  Mr.  Kenton,  for  Lord 
J.  Manners.»11ie  objects  of  the  sodety 
are  framed  in  accordance  vith  the  law. 
The  Statute  of  Mortmain  does  not  prerent 
lands  from  being  conveyed  to  charitable 
iiaes ;  it  merely  imposea  forma,  which  it 
makea  requiute  to  tiie  validity  of  the  deed. 
The  society,  therefore,  could  employ  the 
money  in  various  ways  wholly  indepen- 
dent of  the  purchase  of  tithes.  The  13  & 
14  Vict.  c.  94.  B.  23.  gave  owners  of  tithes 
the  power  of  annexing  them  to  existing 
churches  or  chapels ;  the  promotion  of  this 
object  was  not  illegal,  and  the  society 
could  take  a  bequest  to  aid. that  object. 
Doe  d,  Oraham  v.  Hawkitu,  2  Q.B. 

Rep.  212 ;  s.  e.  10  Law  J.  Rep. 

(mj.)  as.  285. 
Walker  v.  Milne,  1 1  Beav.  507  ;  e. 

18  Law  J.  Rep.  (n.s.)  Chanc.  S88. 


ShadboU  V.  ThomUmt  17  Sim.  49; 
s.  c.  18  Law  J.  Rep.  (h.s.)  Chne. 

392. 

Philpot  V.  SL  George'*  Ho^iuU,  21 

Beav.  634 ;  s.  c.  25  Law  J.  R^. 

(n.s.)  Chanc.  33:  on  a^»eal,  6  H X. 

Gas.  3SS ;  ante,  70. 
Trge  V.  the  Corporation  of  GleuceMer, 

14  Beav.  173,  196;  a.  e.  21  Law  J. 

Rep.  (n.s.)  Chane.  81. 
The  Auomejf  General  v.  Z)anM,  9Vfls, 

635. 

GibUtt  V.  HobMn,  3  Myl.  &  E.  517 ; 

B.  c.  4  Law  J.  Rep.  (n.8.)  Chanc.  41. 
Edwards  v.  HaUy  11  Hare,  1 ;  s.c.  32 

Law  J.  Rep.  (n.s.)  Chanc.  1078; 

6DeGex,M.&G.74;  s.e.  25Lav 

J.  Rep.  (n.s.)  Chanc.  82. 
JMjrer*  v.  Perigal,  2  De  Gex,  M.  &  O. 

599 ;  s.  c.  22  Law  J.  Rep.  (h.8.) 

Chane.  431 :  overruling  16  Sim. 

633 ;  s.  e.  18  Law  J.  R^  (hj.) 

Chane.  186. 
The  London  Uidverrity  v.  Yarrow,  23 

Beav.  199;  a.  e.  1  De  Oex  &  Jones, 

72 ;  26  Law  J.  Rep.  (m.8.)  Chanc. 

70. 480.  ^ 
Anonynma,  2  Vent.  349. 
Feme  v.  Oldjield,  2.  Ch.  Cas.  91 ; 

8.  c.  4  Vin.  Abr.  48 1,  tit, '  Chariteble 

Uses,'  pi.  19,  20. 
The  Church  BuUding  Society  v.  Coki, 

I  Kay  &  J.  145 ;  s.  c.  24  Law  1. 

Rep.  (n.s.)  Chanc.  IDS,  713;  s.e. 

5  De  Gex,  M.  &  G.  324. 
Mr.  Batten,  Sot  W.  T.  Young. 
Mr,  R.  Palmer  and  Mr,  (^enw,  for 
the  next-of-kin  of  the  teatator,  wen  not 
heard.  >- 

The  M A8TXE  OF  THB  RoLLS. — ^This  so- 
ciety, as  constituted,  cannot  l^Uy  take  a 
legacy  out  of  pure  personalty  firam  any  body 
by  will.  It  is  prohibited  by  the  Statute 
of  Mortmain,  which  says,  that  **  whereas 
gifts  or  alienations  of  hereditaments  in 
mortmain  are  prohibited  or  restraioed  by 
Magna  Charta  and  divers  other  wholesome 
laws,  and  that  these  things  have  increased 
to  the  disherison  tii  lawful  heirs,  there- 
fore it  is  enacted,  that  after  the  24th  of 
June  1736,  no  manors,  lands,  tenements, 
rents,  advowsfms,  or  otter  herei^omeid* 
eerporeai  or  incorporeal  wAafseerer,  shall 
be  aliened  or  in  any  ways  charged  or  ia- 
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enaikeKd  for  the  Wiefit  of  an  j  efauiuible 
VM  wfaatioeTer.'*  'Vordt  cannot  be  more 
diitmct  to  shew  Aat  incorporeal  heredita- 
menta  are  iscluded,  and  that  they  shall  not 
be  aliened  in  any  manner  whatsoever  for  any 
cluritable  trust,  and  they  cannot  be  given 
except  in  a  particular  manner.  Unless, 
therefore,  this  defect  is  removed  by  some 
itatate,  a  gift  of  money  for  the  purpose  of 
causing  hereditaments  to  be  aliened  and 
put  in  mortmain,  and  given -for*  charitable 
pBipoies,  would  be  within  the  words  and 
pnrpoees  of  the  Mortmain  Act  as  a  be- 
quest of  money  to  buy  lands*  and  have 
them  settled  for  the  purpose  of  any  ehari^ 
^le  institution  whatsoever.    The  title  of 
the  society  is  "The  Tithe  Redemption 
T^ost,"  the  purpose  and  object  to  put 
incorporeal  hereditaments  in  mortmain. 
How  is  money  to  assist  persons  to  restore 
tithes,  except  it  is  given  for  the  purpose 
of  boying  them  and  then  giving  them  f 
It  has  been  aigued,  that  tithes  may  now 
be  given  for  spiritual  purposes,  eitber 
under  the  act  or  without,  and  totally  in- 
dependent of  the  1 3  &  1 4  Vict.  c.  94.  s.  S8. 
(1),  if  persons  only  think  fit  to  comply  with. 

provisions  and  conditions  of  the  Sta- 
tats  of  Mortmain.  Could  it  then  be  held 
flist  a  society  whkh  was  to  act  by  indnee- 
nent  only,  was  one  that  could  take  and 
^ply  money  as  the  incentive  P  The  object 
was  the  same  as  a  bequest  to  buy  land, 
and  lay  it  out  in  building  alms-houses  or 
•choob,  both  laudable  and  worthy  mo- 
tives. The  Statnte  of  Mortmain  did  not 
prevent  land  being  given  ;  but  if  a  society 
were  established  to  induce  persons  to,  give 
land,  could  they  take  a  bequest  of  any 
petson  when  the  only  motive  was  that  of 
baying  the  lands  and  settling  them  ?  The 
object  of  the  society  was  interfiBrenee :  it 
wu  not  satisfied  with  allowing  persons  to 
att  for  themselves  of  their  own  mere 
nxotioo ;  it  proposed  to  give  a  species  of  ad- 
we  whidi  might  induce  them  to  give  away 

(1)  11  ft  14  Yiot.  fl.  M.  ■.  3S.— "  And  be  It 
esieted,  thit  the  owner  or  proprietor  of  any  im- 
proprUdoa  tithn,  portion  of  tithei,  or  rent-charge 
b  liea  of  tithes,  iboll  ud  mj  have  power  to  an- 
satliettiiM  or  any  put  Aereof  unto  the  panon* 
*p,  rionige,  or  oora^  of  the  paridi  ehnvch  or 
^afA  wbrn  lb*  fame  lie  or  arise,  or  to  settle  tho 
Me  ia  tnut,  fiw  the  benefit  of  aueh  paiaooag^ 
*lcanigef  es  enraey,  any  atatale  or  law  wbatsoevar 
^tbe  eootmy  tiieteef  io  anywiaa  notwidietaBdIng.*' 
Vnr  Ban^  XXYIX^aiaa 


property  by  aiding  and  asanating  them  in 
giving  the  property  for  what  it  was  worth, 
and  then  to  restore  it  to  spiritual  pnrpoaea. 
Then,  as  to  the  second  object  of  the  society. 
The  19  &  14  Tict.  c.  94.  s.  23.  seems  to 
^ve  a  power  to  the  impropriator  of  tithes 
to  give  them  exclusively  to  the  chnrch 
within  the  pariah,  but  not  to  give  them 
for  any  general  spiritual  purposes.  The 
design  of  the  society  goes  beyond  that,  it  ia 
for  an  opportunity  of  restoring  them  to 
spiritual  pnrpoaea,  and  then,  when  restored, 
to  apply  them  "  fbr  the  purpose  of  endow- 
ment of  such  parish  church  or  chapelry, 
or  for  the  endowment  of  any  new  diatriet 
therein  made,  or  in  the  pariah  ttom  irhiiik 
they  ariae."    Whether  thftt  is  within  the 
13  &  14  Viet.  c.  94.  I  have  not  collected 
from  what  is  so  stated.    It  is,  however, 
clear  that  there  are  a  great  nnmber  of 
parishes  which  in  the  opinion  of  many 
persons  are  very  highly  endowed  at  pre- 
sent, and  in  which  there  are  impropriate 
tithes  which  might  be  usefully  employed 
for  the  assistance  of  other  poor  fivinga, 
but  not  beneficially  employed  for  increaa-* 
ing  an   endowment   already  sufficient. 
Whether  the  endowment  of  new  diatricta 
might  not  be  eonatdered  proper  would  be 
another  matter  not  within  the  acope  of  the 
18  &  14  Vict.  e.  94.    But  thia  ia  imma- 
terial  to'  the  queatim.    I  aaaume  the  pur- 
pose to  be  merely  that  which  ia  made  law- 
ful by  the  act.    How  does  it  then  difier 
whether  a  person  is  authorized  to  do  an 
act  by  the  general  law  of  the  country  or 
by  the  late  act  of  the  IS  &  14  Vict  c.  94  f 
Before  the  9  Geo.  3.  c,  36.  a  person  might 
have  given  lands  for  the  establishment 
and  institution  of  a  school  in  his  lifetime, 
but  since  that  statute  he  can  only  do  ao 
by  a  deed  enrolled  within  six  months  after 
its  execution,  and  then  only  provided  he 
himself  sarvires  the  execution  of  the  in- 
strument twelve  montha;  at  the  same  time 
he  ia  wholly  disabled  from  devising  it. 
Assume,  then,  that  he  ia  afterwarda'  at 
liberty  to  give  landa  for  that  purpoae 
under  particular  clrcumstancea  and  con- 
ditions, still  the  Statute  of  Mortmain  pro- 
hibits a  person  from  doing  that  by  will 
which  under  certain  circumstances  he  may 
be  at  liberty  to  do  by  the  ordinary  law  of 
the  land,  and  if  there  is  a  society  estab- 
Uahed  to  induce  persons  to  alien  their  landa 
3D 
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or  incorporeal  property  for  the  benefit  of 
a  charity  and  to  put  the  land  in  mortmain, 
I  have  no  doubly  either  upon  the  construc- 
tion of  the  act  or  by  the  decisions  thereon, 
that  sueh  a  bequest  would  be  within  ita 
provision!  and  Tmd. 

It  is  then  contended  that  because  this 
society  is  interposed  to  induce  a  man  to 
do  it  by  a  pecuniary  gift,  the  inter- 
position of  a  third  body  through  whom 
the  inducement  is  to  pass,  will  make  the 
transaction  valid  ;  but  I  consider  it  alto- 
gether invalid  under  the  Mortmain  Act : 
were  it  otherwise,  there  might  be  a  valid 
bequest  of  money  to  be  I^d  out  in  land 
or  incorporeal  hereditaments  to  be  applied 
to  charitable  purposes.  The  whole  of  this 
bequest,  therefore,  must  fail  without  any 
re^ud  to  the  sources  from  whence  the 
money  was  to  come,  and  that  even  upon 
as  assumption  that  the  whole  was  pure 
personalty. 

The  costs  of  all  pardes  must  come  out 
of  the  estate ;  but  one  set  of  costs  only 
must  be  allowed  to  the  president  and  se- 
cretary of  the  society ;  one  appearance  was 
quite  snffieient. 


Dec.^;^;  16.}  "^^^ 

Copjfhold Cuttom  —  Admittance  pur 
autre  vte — Advaneemaa. 

A  eof^hM  ettate  was  heUt  bjf  a  ftther, 
vha  waa  admitted  at  mfo  fnireha$ert  **for 
ihe  Uvet  of  his  three  mm  and  the  Ufe  ef  the 
hngeat  liver  of  them  tueeeetieelg"^  a  yearly 
rent,  and  for  a  heriot  on  the  death  of  the 
ceetuiM  que  vie.  The  father,  by  his  totll, 
devised  the  estate  to  the  first  cestui  que  vie, 
who  obtained  admission  to  the  estate  for  his 
own  life,  and  afierwards  died  having  devised 
it  to  A.  B.  The  second  son  waa  then  ad- 
mitied  for  hit  Ufe  aa  one  of  the  lives  in  the 
grant  to  hisfather^  claiming  the  estate  bene- 
ficially and  by  way  of  advancement.  Upon 
a  bill  by  A.  B,  the  devisee,  and  an  annuitaiU 
under  Ute  first  son's  will,— Held,  ( aatwming 
the  cMtom  to  he  valid,  and  naluUkatan^iiff 
the  father  had  given  bemefita  to  hia  aona  ^ 
hit  wiU)  that  the  names  of  <Ae  sons  vere 
inaerted  in  the  grant  aa  an  advaneement  to 
each  aon  aueeeaaively. 


Held,  oiso,  that  if  the  eiutom  was  had, 
and  the  admitsion  obtained  wroi^id,  the 
plaintiff's  remedy  waa  at  law  :  Ike  ftttt, 
therefore,  was  dismissed  with  eoatt,  bat  wtli- 
out  prguJ&ce  to  any  proeeedingt  at  taw. 

The  court-rolls  of  the  manor  of  Fitton 
and  Farley,  in  the  county  of  Wilts,  con- 
tained the  following  grant : — '*  6th  of  lone 
1809. — Unto  this  courtcame  Henry  Cooke^ 
of,  &c.,  yeoman,  and  took  of  the  lord  by 
the  steward  there,  by  the  rod,  accordiog  b) 
the  custom,  one  messuage,  &c.,  with  the 
appurtenances,  to  hold  the  same  unto 
him  the  said  Henry  Cooke,  for  the  lives 
of  Henry  Cooke,  aged  seventeen  yean, 
Oeorge  Cooke,  aged  eight  years,  and 
James  Cooke,  aged  seven  years,  his  three 
sons,  and  for  the  life  of  the  longest  liver  at 
them,  sucewaively,  at  the  will  of  the  lord, 
according  to  the  custom,  by  and  under  the 
net  and  dear  yearly  rent  of  \l.  5s.  for  the 
said  premises,  payable  half-yearly,  if  de- 
manded, and  for  a  heriot  on  the  death  of 
each  of  tbem,  the  said  Henry  Cooke,  the 
son,  George  Cooke  and  James  Cooke,  Uie 
best  beast  or  good  that  shall  be  depss* 
turing  or  found  on  the  premises,  and  by 
all  other  works,  burthens,  customs,  suits 
and  services  therefore  dne  and  of  ri^t 
accustomed;  andforrent,e8tateandinterest, 
so  to  be  had  in  the  premises  as  aforesaid, 
the  said  Henry  Cooke,  the  faUier,  as  sole 
purchaser,  haUi  given  to  the  lord  for  a  fine 
],200<.,  and  ao  the  said  Henry  Cooka 
the  fiither  U  admitted  and  bath  done  hk 
fbalty." 

At  the  same  court  Henry  Cooke  took 
another  grant  of  a  dose  of  land,  called 
"  Northfield,"  in  the  same  words  and  (at 
the  same  lives,  at  a  yearly  rent  of  Is.  4d., 
if  demanded,  and  for  a  heriot  on  the  death 
of  each  of  the  cestuis  que  vie  the  sum  of  W. 
And  Henry  Cooke  the  father,  as  sole  pox- 
chaser,  gave  to  the  lord,  for  a  fine,  100/. 

The  fines  were  paid  by  H.  Cooke  the 
&ther  out  of  his  own  monies. 

Henry  Cooke  the  father,  by  his  will, 
dated  the  10th  of  October  1883,  said, 
"  I  devise  and  bequeath  all  my  copyhold 
estate  at  Pitton  to  my  son  Henry  Cook^ 
his  heirs,  executors,  administrators  Okd 
assigns,  according  to  the  tenure  tfaae<^ 
for  and  during  all  my  estate  and  interest 
therein  respectively.** 
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The  testator  gave  other  estates  to  his 
sons  George  and  James,  and  he  bequeathed 
the  residue  of  his  property  to  his  five  chil- 
dren, Jfunes,  George,  Ann,  Jenny  and 
Charlotte,  excluding  his  son  Henry,  He 
appointed  his  sons  H.  and  J.  Gooko  Ida 
executors. 

The  testator  died  on  the  ISth  of  Manh 

18S5. 

At  a  court  held  for  such  manor,  on  the 
ISth  of  April  1886,  H.  Cooke  the  son 
vas  admitted  to  the  hereditaments  for  the 
torn  of  hia  liiie,  neowding  to  the  custom, 
fte. 

On  that  occasion  Mr.  Jennings,  the  then 
steward  of  the  manor,  stated  that  the 
hereditaments  belonged  beneficially  to  H, 
Cooke  the  son  during  the  whole  of  the 
fires  named  in  the  grants,  and  H.  Cooke 
nude  the  following  memorandum  in  his 
account-book:  —  "1836,  April  12. — A 
special  court  was  held  at  Farley,  and  H. 
Cooke  was  taken  tenant  to  a  copyhold 
estate,  situate  at  Pitton,  which  my  bxhtx 
gave  me,  and  then  was  decided  by  Hr. 
Jeaninga,  the  steward,  that  the  estate 
was  mine  during  the  whole  of  the  Uvea  to 
sdl  or  gjre  away  to  whom  I  liked.  Mr. 
lluHnas  Paraona  and  Mr.  John  Parsons, 
on  the  homage,  Mr.  Jennings,  steward, 
sad  Mr.  Moses  Webb  and  my  brother  J. 
Cooke,  witnesses." 

H.  Cooke  the  son  by  his  will,  dated  the 
1st  of  March  1854,  said  **  I  devise  all  my 
small  copyhold  estate  at  Pitton,  held  on 
the  lives  of  my  two  brothers,  to  my  son 
Charles  Cooke,  for  all  my  estate  and  in- 
terest therein,  subject  nevertheless  and  I 
do  hereby  charge  the  same  with  an  aa- 
Boi^  of  20l.  to  be  paid  to  my  daughter 
Vary  Ann,  wife  of  Jacob  'Vmiiam  Jeans, 
(dieplaintiff,)during8nchtime  as  my  estate 
and  interest  in  the  copyhold  sh^  eon* 
tbne;"  uid  alter  making  other  provisions 
in  faronr  of  his  son  and  daughter,  he  gave 
sH  the  residue  of  his  estate  and  effects  unto 
Ms  son  Charles  absolutely,  and  appointed 
his  son  Charles  and  J.  W.  Jeans  executora 
<rf^hn  will. 

H.  Cooke  the  son  died  on  the  16th  of 
April  1855. 

Charlea  Cooke,  by  liis  wiU,  dated  the 
SSnd  of  Angoit  1855,  said,  "  I  give, 
dense  and  bequeath  my  amdl  copyhold 


at  Pitton,  held  on  the  lives  of  my  two 
uncles,  George  and  James  Cooke,  to  my 
brother-in-law  J.  W.  Jeans  (the  plaintiff), 
for  all  my  estate  and  interest  therein ;"  and 
he  gave  all  his  residuary  estate  and  effecta 
to  J.  W.  Jeans,  whom  he  appointed  his 
executor. 

C.  Cooke  died  on  the  20th  of  August 
1855. 

Henry  Cooke  the  fiithet  firom  hb'admis- 
sion  in  1809  to  the  year  1832  cultivated 
the  &nn  on  his  own  account;  he  then 
gave  up  the  farm  at  Pitton  to  hia  aon 
George,  who  beoame  his  tenant,  which  eon- 
tinned  until  hia  fiither'a  death ;  and  George 
continued  as  tenant  to  his  brother  Henry 
during  his  life ;  but  on  his  decease  George 
claimed  the  farm  as  his  own  for  life  under 
the  original  grant,  and  refused  to  pay 
not  only  the  rent,  but  also  the  annuity 
of  201. 

On  the  lat  of  May  1856  G.  Cooke  was 
admitted  to  the  hereditaments  for  the  term 
of  his  life,  as  one  of  the  lives  named  in  the 
grant  made  to  his  father. 

This  suit  was  instituted  by  J,  W.  Jeans 
and  his  wife,  against  G.  Cooke ;  and  they 
alleged  that  H.  Cooke  the  fother  took  the 
grant  for  his  own  benefit,  and  that  he  never 
intended  to  place  his  sons  in  sncceasion  to 
himself,  or  to  insert  their  names  for  their 
advancement,  as  alleged  by  the  defendant; 
and  they  prayed  for  payment  of  the  annuity 
of  20f.,  and  that  the  balance  of  the  rents 
might  be  paid  to  J.  W.  Jeans. 

From  the  evidence  it  appeared  that  the 
entrim  of  admissions  commenced  in  1794, 
and  numbered  only  forty-six  ;  there 
were,  however,  references  to  earlier  admis- 
sions, and  a  presentment  of  customs  dated 
1740.  The  steward  certified  a  copy  of 
the  rolls  merely ;  he  did  not  nuke  any 
certificate  of  the  custom  (1). 


(1)  Extrmcts  tnm  copiei  of  the  Court  Rolls,  oer- 
ti&M  hy  Mr.  Mutin,  the  steward 

1.  WllUun  listen  is  admitted  ss  sole  pinehster, 
MtMdmm  to  him  and  hli  two  eons,  Jobn  and  WQ- 
liam,  for  their  lives  laccesalvflly;  and  he  pays  a 
4ne  of  405L 

8.  Reoitet  that  William  Maton  held  for  bii  own 
life  and  the  liret  of  hia  sods.  He  alone  aarren- 
dered,  that  tiu  lord  may  do  his  will  and  ^easute, 
and  is  to  him  and  bit  two  soaa,  William 

and  Thomas,  tat  their  lives ;  and  he  pays  a  fine 
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Mr,  H.  Paimer  and  Mr,  W.  W.  Cooper, 
for  the  plaintiff!.— H.  Cooke  the  fathw 
parchased  this  estate  from  the  lord  of  tia 
manor^  and  paid  for  it  ont  of  hit  own 
monies ;  he  took  it  tot  the  lives  of  hia 

16.  AWOUuiMatonclumiogtoboIdilirTirtae 
of  No.  1,  for  fall  ovD  life  snd  that  of  John  Maton* 
the  jonnger,  nineitden,  that  the  lord  may  re-grant 
as  therein  mentioDed,  and  ia  admitted,  habendum  to 
him  for  bis  own  and  those  of  bis  sons  Wil- 
liam and  Thomas  [  and  he  wya,  as  sola  pnrehaser, 
40J. 

27.  Tbe  same  W.  Maton,  cluming  to  hold  by 
No.  It,  aurrenders,  that  the  lord  may  re-grant,  and 
is  admitted,  Jnimthm  to  bin  ftr  hia  own  Ufi)  and 
those  of  hia  tno  aon^  Thomas  and  William ;  and 
be  pays  5«.  fine. 

£3.  Thomas  Maton,  the  ion  (one  of  tbe  lives  only), 
claims,  and  is  admitted  for  hia  own  life,  by  Tirtoe 
•fNo.87. 

This  apparently  ends  the  entries  to  this  pro* 

perty. 

Another  property,  commencing  with  (No.  2), 
William  Maton  is  admitted,  habttdum  to  him  and 
Thomu  Maton  and  Thomas  Maton,  jnn.,  for  their 
lives  snccesnvelyiand  W.  Maton,  as  sole  parcbaser, 
pays  1351. 

7.  The  same  William  Maton  is  stated  to  bold  for 
bis  own  life,  and  tbe  lives  of  Thomas  Maton  and 
Thomas  Maton,  Jan.,  and  sorreaders,  that  hiseatate 
may  be  cancelled,  and  the  lord  do  his  will  and 

fiea8ure,  and  be  is  admitted,  babend»m  to  him  and 
s  two  sons,  William  and  Thomas ;  and  be  pays 
30JL 

14.  William  Maton  is  stated  to  hold,  by  rirtoe 
of  (No.  3),  for  the  lives  of  himself  and  two  othn 
Uvea,  and  he  alone  snrrendera,  that  tbe  lord  may  re- 
t,  and  is  admitted,  kabenduvt  to  him  for  bis  own 
and  tbow  of  his  two  aons,  William  and 
Thomas,  sueeessirdy ;  and,  as  sole  purchaser,  he 
pays  WL 

26.  Tbe  aame  W.  Maton  is  stated  to  hold  to  him 
for  lives ;  be  alone  surrenders,  that  the  lord  may  re- 
grant,  and  is  admitted,  habtndum  to  bim  for  the  lives 
^himself  sod  bis  two  sons,  Thomas  and  WiUiam  { 
and  pan  Sa^  fine. 

62.  Thomas  Maton,  tbe  son,  and  the  second  life, 
olaima  to  be  admitted  for  bis  own  life  by  virtae  of 
No.  36,  and  is  admitted. 

This  apparently  is  the  last  entry  of  tbia  pro- 
per^. 

4.  James  Parsons  takes,  habtndum  to  him  and 
John  Maton  and  William  Maton,  for  their  lives 
iuccessively  I  and,  as  sole  pordiaser,  he  pays 

210*. 

56.  John  Maton  claims  to  be  admitted  for  life 
by  virtne  of  No.  4,  and  is  so  admitted,  spptmntly 
in  accordanoe  wiUi  the  tenm  of  tha  Jkoiwufaai  in 

No.  4. 

40.  Wmiam,  probably  the  tbiid  life  named  in 
No,  4,  makes  a  nmilor  eiidro  on  tbe  death  of  John 
(as  tbe  property  ia  oalled  late  John  Maton),  and  ia 
admitted  accordingly  for  bis  own  life. 

Letitia  Maton,  widow  and  deviaee  in  tbe  will 
of  the  lut-samed  W.  Maton,  (he  Is  atated  to  hare 


three  sons,  and  for  tbe  life  of  the  longest 
liver  of  them.  To  this  was  added  the  word 
"  snccessively" ;  that  could  not  mean  that 
tfaey  were  to  take  beneficially.  The  father 
was  owner  of  the  estate.   A  claim  wai 

held  by  virtue  of  No.  40}  eloima  to  be  and  ia  ad- 
mitted for  the  term  of  ber  widowhood. 
This  ends  that  property. 

In  tbe  presentment  of  customs  in  1749,  it  ti 
stated  that  no  widow  shall  be  admitted  tenant  to 
ber  widowhood,  but  e^Joy  it  according  to  tha 
custom. 

The  first  habendum  of  a  reverrion  ia  to  Stephen 
and  Oeofge  Windsor  for  their  lives  sneCBsaiTdy, 
their  fother  to  pay  a  90L  fine. 

21.  On  the  estate  falling  into  possession,  they 
kntrender  that  tbe  lord  may  do  his  will  and  plea- 
sure; and  William  Windsor  is  admitted  Aatndw 
to  bim  for  their  lives,  and  he  pays  Ba. 

23.  William  Windsor  makes  a  conditional  snr* 
render,  in  consideration  of  a  loan  of  £01.  tarn 
Henry  Hinxmon,  to  the  intent  that  the  lord  shall 
grant  unto  Hinxman,  his  executors,  administrston, 
or  assigns,  for  snch  life  or  lives  as  he  or  tbey  shall 
nominate,  and  for  such  fine  aa  shall  be  agreed 
upon  between  the  lord  and  him  Hinxman- 

There  is  no  farther  entry  as  to  this  property. 

6.  Joseph  Parsons  tokes  and  is  aditiitted,Aa6»dbsi 
to  bim  and  bis  two  sons,  Stephen  and  Charles,  foe 
their  lives  sucoesurely,  and  pays  17&L 

58.  Stephen  claims  to  be  admitted,  and  is  ad- 
mitted for  life,  by  virtue  of  No.  6. 

9,  10,  42,  and  57.  relate  to  the  entriea  in  the 
case  of  Jeans  «.  Cooke. 

1 1.  Stephen  Seaward  is  admitted  to  a  revcisioo, 
dependent  on  the  life  of  C.  Alexander,  habeuAm  to 
him  for  the  lives  of  his  son  Stephen  and  grand- 
daughter E.  Bryant ;  and,  as  sole  purchaser,  he 
pays  1001. 

32.  Stephen  Seaward,  who  is  evidently  Oe  sea 
named  in  No.  11,  and  not  tbe.father,  as  he  is  staled 
to  be  forty-one  years  old,  and  in  34  is  said  to  have 
a  son  Stephen  thirteen  years  old,  ia  admitted  amM- 
rently  on  the  death  of  C.  Alexander  for  bia  own  uft 
without  fine. 

34.  Tbe  same  Stephen  Seaward  (oa  it  is  stated 
tbe  estete  was  held  for  his  life)  claims  to  hold  by 
32,  and  takes  the  reversion  (apparently  dependent 
on  his  own  life),  habendum  to  hia  son  Stephen  Sea- 
ward for  bis  life,  to  commence  after  the  death,  &c, 
or  other  determination  of  the  estetes  therein  sub- 
sisting, for  tbe  lives  of  Stephen  Seaward  asdElixa- 
beth  Parsons,  formerly  E.  Bryant,  mentioned 
above  as  the  grand-daughter,  and  the  fktber,  as  sob 
parcbaser.  pays  64'. 

43.  Elizabeth  Parsons  tbe  grand-danghter  and 
cestui  que  me  only  claims  to  hold  for  ber  own  life 
by  virtue  of  No.  1 1,  and  surrenders  hy  attorney  te 
the  intent  that  the  lord  may  do  bis  will  and  pleasure^ 
UjpoQ  which  Stephen  Seaward  is  admitted  on  ^  fine 
of  5e.  for  her  life. 

47.  Stephen  Seaward  claims  to  bold  by  No.  34 
for  bis  own  life,  and  is  admitted  accordingly. 

Tbe  same  forms  are  naed,  except  that  another 
■en,  Oaoiige,  ia  admitted  at  No.  Sffi  aadthatin 
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nadi  oader  an  alleged  oastom  to  admit 
tli«eii(iMf«e*a«aucoetaively;  ita validity, 
boweWf  migiht  TsaMmably  b«  qaeiUoned, 
•cpedally  if  the  names  of  atrangen  were 
iMd,  The  defendant,  no  doubt,  felt  hi* 
cue  weak  on  thie  point ;  he  therefore  said 
Im  name  waa  put  into  the  grant  aa  an 
adraneement.  He,  however,  never  had 
ponenioD  of  the  estate  except  as  tenant 
to  bit  fother,  who,  however,  by  hia  will 
wholly  n^tived  his  claim,  as  he  dealt 
with  the  property  aa  owner  and  diapoaed 
itf  it  by  will. 

Doe  d.  Nepean  v,  Qoddard^  1  B.  &  C. 
522;  B.C.  3  Dowl.  &  Ryl.  773;  1 
Law  J.  Rep.  K.B.  179. 

Right  d.  tha  Dean  and  Chapter  of 
IVelle  T.  Bawden,  3  Bast,  360. 

Lewit  V.  Lane,  2  Myl.  &  K.  449. 

Stephen  Seaward  is  idmitted  on  the  tnrren- 
itt  of  Elisabeth  Pmon»,  kabtmdum  to  Iiim  for  lier 
Kfe,  and  there  appcus  to  be  do  adnuMioo  coire- 
Vondingwith  No.  47;  bat  in 

M.  George  Seaward*  clMnung  to  holA  by  No.  35, 
nmnder*,  that  the  lord  may  re-mot  at  thereio 
Mcntioaad,  aod  Stephen  Seaward  la  admlttod,  and 

13.  Tbonaa  Paraona  ii  admitted,  kabetuium  to 
btm  for  hia  own  life  and  thoae  of  hii  two  aooa 
noniaa  and  laaac,  and  paya  180/.  aa  aole  pur- 
Aawr. 

43.  He  ia  atated  to  hold  for  the  livea  of  himielf 
and  hiaaons  Thomaaand  Jeaae,  by  virtue  of  No.  13. 
He  aumndera  that  the  lord  may  re-grant,  and  ia 
■dmittH,  habtndum  to  him  for  hia  own  life  and  tlio^e 
of  David  and  Jeaae,  hia  two  aone,  paying  a  tinfl 
9tU  10a. 

to.  Da?id  Parwnc  elaima  to  hold  for  life  bj 
firtae  of  No.  43  (though  only  aa  cestui  que  vU),  and 
ii  admitted  accordingly. 

30.  Hiomaa  Parsoni  la  admitted  on  the  aurrender 
•f  William  and  Richard  Uolloway,  which  ia  atated 
to  be  that  the  lord  may  do  hia  will  and  pleaaura, 
MeWaw  to  him  and  the  aaid  William  and  Richard 
Hdloway,  for  their  livea  aaecesnvely,  and  he  paya 
Mm  aa  aole  parchaaer. 

n.  He  claima  to  hold  by  virtue  of  No.  20  for  the 
hna  of  the  two  HoUowaya,  and  anrrendera  that 
Aa  lord  may  do  hia  will  and  pleaaure,  whereupon 
he  ia  admitted,  habemdum  to  biro  for  faia  own  life 
•nd  the  Uvea  of  Immantiel  aad  David  hia  aooa, 
ud  aa  inU  parchaaer  be  pqra  ISOI.  By  thia 
admiiaioa  the  estate  of  any  of  the  Hollowaya  ia 
fiiregarded. 

S9.  Immanael,  a  eahd  que  ew,  only  elaima  to  be 
atBltted  Ibr  life  hj  vlrtne  of  No.  SS,  and  ia  ao 
tkafttcd. 

i,  16.  l$a,  17, 1V19  aad  18  rdate  apparently 
la  diSennt  prepcrtiea,  hut  there  ii  only  one  entry 
applicable  to  ewh, 

M,  S8,2»,  30,  SI,  87,  39,  41,  44,  48,  49.  61,  54 
aad  M  an  entriea  of  enatmna  er  powera  of  att«r< 


Smith  v.  Baker,  1  Atk.  385. 

Edwarde  v.  Eduarde,  3  Yon.  &  C. 
Exeb.  138;  a.  e.  6 1«awJ.  Rep.  (n.b.) 
Ex.  Eq.  79. 

Edwarda  v.  Fidel,  3  Madd.  237. 

Mr.  Selwj/a  and  Mr,  C,  Hall,  for 
the  defendant.— The  custom  ia  legal.  Had 
H.  Cooke  the  father  aold  the  estate  the 
purchaser  could  have  been  admitted,  but 
it  would  have  been  only  for  the  life  of 
H.  Cooke  the  father.  There  waa  no 
allegation  in  the  hill  that  the  eettuie  que 
vie  were  mere  truitees.  If,  however,  the 
plaintiff  had  any  interest,  it  waa  a  bare 
legal  eatate.  The  three  aona  must,  on  the 
death  of  their  father,  be  admitted  in  buc* 
ceaaion,  and  all  the  acta  of  the  &ther,  as 
well  as  hia  will,  must  be  controuled  by  « 
reference  to  the  grant  of  the  6th  of  June 
1809.  The  father  held  for  hia  life,  and 
the  tenancy  of  the  defendant  laated  only 
BO  long.  From  that  time  the  aona  took 
aucceaaively  under  the  grant;  by  way  of 
advancement. 

King  v,  the  Lord  of  the  Manor  of 
Hexham,  5  Ad.  &  E.  559  ;  a.  c.  6 
Law  J.  Rep.  (n.s.)  K.B.  33. 

Dger  T.  Djfer,  2  Cox,  92. 

SkeatB  V.  SkeatSy  2  You.  &  C.  C.C. 
9;  B.C.  12  Law  J.  Rep.  (v.s.) 
Chanc.  22. 

Murless  v.  FranTtlin,  1  Swanst.  13. 

Seawin  v.  Scatein,  1  You.  &  C.  C.C. 
65. 

Anonymous,  Lofft'a  Rep.  390. 

Smith  V.  Warde,  15  Sim.  56;  a.  c.  15 

Law  J.  Rep.  (n.8.)  Chanc.  105. 
Grey  v.  Orey,  2  Swanst.  694. 
Finch  V.  Finch,  15  Ves.  43,  50. 
Prankerd  v.  Prankerd,  1  Sim.  &  S.  1. 
1  tVatkine  on  Copyholds,  348. 
1  Seriv.  on  Copyholds,  S79. 

Mr.  R.  Palmer,  in  reply. — The  ques- 
tion of  advancement  depends  upon  the  law 
relating  to  resulting  trusts.  It  has  no 
application  at  all  to  the  present  case.  The 
defendant  obtained  an  admisaion  by  some 
meana  at  the  manor  court,  and  be  aaks  the 
Court  to  support  him  againat  the  legal 
right.  The  plaintiff  haa  full  power  to 
change  the  eettuie  que  vie,  and  subatitute 
others.  The  custom  can  recognize  the 
legal  estatf  only  ;  it  could  not  deal  with 
equitable  sstatea. 
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Dec.  16.— The  Master  ot  thb  Rous. 
—The  materiala  do  not  enable  me  to  come 
to  a  conclusion  either  aa  to  the  exiitenee 
or  validity  of  the  custom  alleged  hy  the 
plainti&.  The  evidence  is  conflicting. 
There  is,  however,  upon  the  rolls  one  case 
of  an  admittance  under  a  devise.  In  Doe 
d.  Nepean  v.  Goddard,  a  similar  custom 
of  admitting  the  cestui*  que  vie  succes- 
sively in  default  of  a  devise  by  the  grantee 
was  held  good,  but  this  case  is  different. 
The  plaintiff  does  not  allege  that  there  is 
a  custom  to  admit  a  devisee.  On  the 
contrary,  he  apparently  admits  that  the  eei- 
iui  que  vie  has  the  Iqgal  right  to  admit- 
tance notwithstanding  a  will,  but,  at  the 
same  time,  contending  tihat  the  beneficial 
ownership  passes  to  the  devisee  of  the 
grantor.  Right  d.  the  Dean  and  Chapter 
of  WeUs  V.  Bawden  was  the  case  of  a  grant 
by  copy  of  court-roll  of  a  reversionary 
estate  to  A,  to  hold  to  him  for  the  lives 
of  two  persons,  during  the  lives  of  either 
of  them  longest  living,  successively  accord- 
ing  to  the  custom,  and  it  was  held  that  A. 
and  not  the  cestui  que  vie  took  the  legal 
estate  in  reversion,  there  being  no  custom 
to  enable  them  to  take,  al^ough  they 
were  stated  to  be  admitted  tenants  in  re- 
Terdon.  In  Eduarde  t.  Fidel  the  custom 
of  the  manor  was  stated  to  be,  that  if  % 
tenant  for  life  of  a  oopyfaold  obtained  a 
grant  of  a  reversion  in  Uie  name  of  a  third 
person,  such  person  was  entitled  benefi- 
cially, unless  a  trust  was  mentioned  on 
the  rolls  of  the  manor;  and  it  was  held, 
that  the  custom  was  reasonable,  and  that 
the  persons  who  were  named  in  the  rever- 
sionary grants  of  the  copyholds  were  not 
trustees,  but  beneficially  entitled.  Letois 
v.  Lane  overruled  that  case,  and,  at  the 
same  time  it  questioned  the  validity  of  the 
custom  then  alleged.  Lord  Cottenham, 
in  his  judgment,  says,  "  in  the  case  of 
Edwards  v.  Fidelf  the  late  Sir  John  Z^each, 
M.R.,  ccmsiders  this  as  a  question  of  cus- 
tom, ad  says  it  was  a  reasonable  custom, 
and  prevented  disputes.  I  cannot  agree 
that  this  is  a  question  of  custom  at  all,  or 
diat  if  it  were,  it  would  be  reasonable.  So 
to  consider  it,  would  be  contrary  to  the 
principles  of  resulting  trusts,  and  would 
be  inconsistent  with  what  was  decided  in 
Smith  V.  Baker  and  assumed  in  Djfer  v. 
Dger,"  At  the  same  time  he  did  not  send 


the  oue  to  law,  or  consider  that  any  qoes- 
tlon  remained  to  be  disposed  of  there.  I 
feel  it,  therefor^  dilHcult  to  admit  dw 
validity  of  the  custom,  but  assuming  it  to 
be  valid,  I  have  come  to  the  conclusion 
that  the  transaction  was  an  advancement, 
and  that  the  bill  must,  in  any  case,  be 
dismissed.  A  father  obtains,  for  value,  s 
copyhold,  part  of  a  manor,  to  himself  snd 
his  three  sons,  and  the  longest  liver  of 
them  successively,  subject  to  aheriot  pay- 
able on  the  admission  of  each.  The  gnat 
contains  no  words  of  inheritance  or  l^utfr 
tion.  The  grant  is  not  to  the  fother,  bii 
heUs  and  assigns,  or  to  him,  his  exeeuton, 
administrators  and  assigns,  during  the  livas 
of  his  three  sons,  but  it  ia  a  grant  to  him 
simpUciter.  He  knew  the  custom  was, 
that  upon  his  death,  his  son  Henry  moit 
be  admitted,  and  that  no  one  could  dispute 
this  right;  He  knew  that  on  the  desth  of 
Henry,  (George  must  also  be  admitted,  snd 
that  on  his  death,  James,  if  alive,  must  be 
admitted.  This  is  equivalent  to  a  limita- 
tion of  these  hereditaments  to  himself  for 
life,  with  successive  limitations  to  his 
three  sons.  If  he  hiul  bought  freeholds, 
and  had  so  limited  them,  there  could  be 
no  question  that  it  would  have  amounted 
to  an  advancement  in  fiivonr  of  his  three 
sons.  This  case  is  exactly  similar,  snd 
the  custom  of  the  manor,  of  which  the 
father  must  he  held  to  be  cognisant,  sup- 
plies the  legal  limitations  necessary  to 
constitute  an  advancement  in  the  case  of 
freeholds.  It  is  true  that  this  is  a  pre- 
sumption arising  from  the  form  of  the  in- 
strument conveying  the  property,  coupled 
with  the  presumption  arising  from  the  re- 
lationship of  father  and  son,  which  shifts 
the  burthen  of  proof  upon  those  who  a^e 
against  the  advancement.  Still,  however, 
this  is  a  presumption  which  can  be  rebutted 
by  evidence,  and  therefore  it  lies  upon 
the  plaintiff  to  rebut  the  presumption  by 
evidence  sufficiently  strong  to  Irad  to  an 
opposite  conclusion.  The  evidence  of  the 
plaintiff  amounts  to  nothing,  and  there  are 
no  parol  declarations  worth  noticing.  The 
grounds  principally  relied  on  by  the  plun- 
tiffs  are,  Jtrst,  the  form  of  the  grant ;  se- 
cond, the  occupation  of  the  father  ;  third, 
the  tenancy  of  the  son  George ;  and  fourth, 
the  wills  of  the  father  and  Henry  the  son. 
Butof  tbeae,  the  first,  taken  in  conjnnction 
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widi  die  ill^od  enttom  of  the  manor,  aata- 
Udic*  the  eaae  of  the  defendant.  The 
fiuher  mmt  be  talten  to  have  known  the 
enstom  of  the  manor.  When  he  obtained 
the  gnnt  to  himself  for  the  lives  of  his 
tbree  toni  in  succession,  be  knew  and  in- 
tended that  his  three  sons  should  take 
after  him.  The  grant  contained  no  limita- 
tioa  to  the  &ther  or  his  heirs  or  assigns 
after  hia  death.  His  was  simply  a  life 
inteiest.  Henry  could  not  claim  an  md- 
mittanee  under  the  grant  during  his  fiither*! 
lifetime :  he  could  be  admitted  only  upon 
dte  death  of  hia  &tber.  The  fether  had 
the  fint  legal  eatate  in  the  hexeditaments, 
sad  his  enjoyment  and  occupation  were  in 
strict  aeeoidanee  with  the  termi  of  the 
grant.  The  eourt-Tolla  shew  that  the  prae- 
tioe  has  been  to  admit  the  eesttus  que  vie  in 
neeesaiotti  giving  them  life  estates,  and  it 
voold  be  contrary  to  the  custom  to  admit 
trastees  for  the  eettuU  que  vie,  the  custom 
not  dealing  with  truat  estates.  This  dis- 
poses of  the  other  grounds  relied  on. 
The  life  occupation  of  the  father  gives 
him  a  beneficial  intereat  in  the  first  place, 
and  after  him  the  sons  in  succession  have 
a  like  interest,  and  the  occupation  of  the 
ftdier  and  the  tenancy  of  the  son  Oeo^e 
are  qnhe  an  aeewdanee  with  the  form  of 
tte  gnat,  and  conaistent  with  the  rever^ 
wmaiy  ■dTaoeement  which  the  ddendant 
I  diUM.  The  willa  of  the  &ther  and  Henry 
I  tlw  ton  ananconaistent  with  the  terma  of  the 
I  giaat,  but  these  subsequent  devises  cannot 
I  >iect  the  original  transaction.  Although 
there  ia  upon  the  rolls  an  admittance  under 
a  vill,  yet  the  aon  Henry  was  not  admitted 
Udn  Uie  will  of  his  father,  but  under  the 
anginal  grant.  In  the  absence  of  any 
evidence  to  the  contrary,  and  so  far  aa  the 
CBstOBB  can  be  gathered  from  the  rolla,  I 
■n  of  opinion  that  the  case  of  advance- 
■sat  is  made  out,  and  accordingly  that  the 
ate  of  the  plaintiff  foils ;  but  I  will  not, 
ia  any  way,  prejudice  the  case  of  the 
^uit^  aa  to  the  exiatmee  or  validity  of 
the  cutom,  and  in  making- die  order  I 
Aall  do  10  without  prejudice  to  the  plain- 
tif*a  ri^  of  bringing  such  action  at  law 
as  he  may  he  advised.  I  shaJI,  however, 
dbausa  the  bill  with  costs. 


^""""^•V-C  )  CLAEKK  r.  THE  ROYAL 

Feb.ll,'l8.    J  "'"'^ON. 
Mortgage — Pover  of  Sale — Tnuteee. 

jin  inttituUtm  was  incorporated  by  royal 
charter  and  deed  of  settlement,  authorising 
the  council  or  managing  body  to  hold  lands, 
tenements  or  hereditaments,  and  to  sell, 
grant,  demise,  exchange  and  dispose  of  the 
same;  but  no  sale,  mortgage,  incumbrance, 
or  other  dispontion  of  any  such  lands,  (ene- 
menls  or  hereditaments  to  be  made  except 
with  the  approbation  and  concurrence  of  a 
general  meeting  of  the  proprietors  of  the 
said  eorporation.  At  a  general  meetii^  of 
the  proprietors  the  council  were  authorUted 
to  mortgage  the  property  of  the  corporation 
/or25,0O02. Held,  thai  the  council  had 
no  power  (a  grant  a  mortage  with  a  power 
of  sale. 

The  bill  in  this  case  was  filed  by  Ed- 
ward Marmaduke  Clarke,  on  behalf  of  him- 
self and  all  the  other  proprietors  of  "  The 
Royal  Panopticon  of  Science  and  Art," 
except  the  defendants,  against  the  Royal 
Panopticon  and  seven  persons,  comprinng 
the  members  of  the  council,  and  the  mort- 
gagees of  tiie  freehold  and  personal  property 
in  the  Panopticon. 

The  bill  stated,  that,  by  a  charter  made 
mdet  the  Great  Seal,  ^tted  the  Slat  of 
February  1860,  it  waa  declared  that  the 
plaintiff  and  certun  persona  afterwards  to 
become  shareholders  in  "  The  Panopticon" 
should  he  incorporated  in  manner  therein 
mentioned ;  that  the  capital  stock  of  the 
institution  should  consist  of  80,0002.  in 
the  first  instance,  to  be  extended  accord- 
ing as  circumstances  should  require  to  the 
sum  of  100,000^,  to  be  divided  into  shares 
of  101.  each ;  that  a  certain  number  of  such 
shareholders  should  be  elected  to  form  a 
council,  who  should  have  power  on  behalf 
of  the  corporation  to  mter  into  and  exe- 
cute all  contraeta,  purchases,  sales,  aasnr- 
anees  and  oUier  acts  to  which  the  corporate 
seal  should  require  to  be  affixed,  and  gene- 
rally to  do  all  acts  necessary  for  the  well 
ordering  of  the  affairs  of  the  institution, 
and  to  execute  all  powers  in  relation  to 
the  corporation  as  if  the  same  were  done 
with  ibe  consent  of  the  whole  body,  so  aa 
the  same  were  done  in  conformity  to  the 
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SrOTiBions  of  the  said  charter,  and  of  the 
eed  of  aetUement  to  be  aubaeqnently 
entered  into.  And  Her  Majesty  did 
thereby  grant  and  declare  that  it  should 
be  lawful  for  the  said  corporation  at  all 
times  thereafter,  notwithstanding  the  Sta- 
tutes of  Mortmain,  or  any  other  statutes  or 
laws  to  the  contrary,  to  purchase,  acquire 
and  hold  to  them  and  their  snceesaors  in 
perpetuity,  or  for  any  term  of  lives  or 
years  or  other  estate,  any  lands,  tenements 
or  hereditaments  of  what  nature  or  Icind 
soever,  which  might  be  necessary  and 
proper  for  conducting  and  carrying  on  the 
objects,  affairs  and  business  of  the  institu- 
tion, and  to  sell,  grant,  demise,  exchange 
and  dispose  of  the  same  as  therein  men- 
tioned ;  but  no  sale,  mortgage,  inoum- 
branee,  or  other  disposition  of  any  such 
lands,  tenements  or  hereditaments  should 
be  made,  except  with  the  approbation  and 
concurrence  of  a  general  meeting  of  the 
proprietors  of  the  said  corporation. 

The  deed  of  settlement  provided  for  by 
the  charter  was  prepared  and  executed  on 
the  18th  of  December  1850,  and  it  con- 
tained TBrious  clauses  for  the  due  perform- 
ance of  the  objects  of  the  institution ;  and, 
amongst  other  things,  it  was  provided,  that 
general  and  special  meetings  of  the  share- 
holders should  be  convened  by  advertise- 
ment in  manner  therein  mentioned*  and 
that  notice  of  the  matters  to  be  transacted 
at  such  meetings  ahoald  be  given ;  that 
twelve  persons  thermn  mentioned  riionld 
eonstitate  the  first  council  of  the  corpora- 
tion, to  be  subsequently  named  and  elect* 
ed  as  therein  specified,  and  that  the  general 
affairs,  buainess  and  concerns  of  the  cor- 
poration should  be  under  their  superinten- 
dence and  controul,  and  that  they  should 
have  the  entire  sole  and  exclusive  controul, 
management  and  disposal  of  the  funds, 
estates,  property  and  revenues  of  the  cor- 
poration^and  that  they  should  makeallrules 
and  regulations  necessary  for  the  carrying 
on  of  the  afikirs  of  the  institution,  but  so 
that  the  aame  should  not  be  inconsistent 
with  or  repugnant  to  the  istd  charter  or 
the  deed  of  settlement;  that  if  the  said 
council  should,  pursuant  to  tiie  powers  of 
the  aaid  charter,  pnrchate,  rent  or  take 
vpon  lease  or  othmrwise,  any  house,  houses^ 
offleei  or  bnildinga,  or  any  land  for  the 
porpoie  of  building  any  house,  hoasea  or 


offices  to  carry  out  the  objects  of  the  msti- 
tntioHf  they  were  authori»d  from  time  to 
time  to  erect  rach  bnildings,  and  to  fnmiik 
and  fit  up  the  sune  as  they  should  aee  fit, 
and  sneh  lands,  houses  and  preniaei  is 
purchased  o?  erected  should  be  deemed 
personal  estate  and  transmissible  aa  seeli, 
and  should  be  deemed  part  of  the  capital 
stock  of  the  corporation.  And  the  coun- 
cil were  thereby  authorized  from  time  to 
time  to  sejl,  exchange,  let  to  hire,  mort- 
gage or  otherwise  dispose  of,  alter,  vary 
and  renew  such  furniture,  &o.  as  to  them 
should  seem  proper  and  expedient :  pro* 
Tided  always,  that  no  such  sale,  exchange 
or  mortgage  should  be  made  except  by  ths 
authority  of  a  meeting  of  council  apedally 
convent  to  consider  Uie  same ;  md  it 
was  farther  provided,  that  if  at  any  tine 
the  eoniieil  should  find  that  the  lossei  of 
the  eorporation  should  have  exhausted 
three  fourth-parts  of  the  subscribed  capital 
of  the  corporation  which  should'have  been 
actually  paid  up,  they  should  as  soon  as 
possible  call  a  special  general  meeting  of 
the  proprietors  for  the  purpose  of  dissolv- 
ing the  corporation  and  winding  up  their 
affairs :  and  though  such  loss  as  afore- 
aaid  should  not  have  occurred,  it  should  be 
lawful  for  the  corporation  to  be  dissolved 
at  any  time  with  the  express  consent  of 
three-fifths  of  the  votes  of  the  shareholdcT* 
present  at  each  ofttwo  special  general 
meetings  of  the  proprietors,  to  be  held  at 
therein  provided. 

The  bill  then  stated,  that  the  defiendant 
Augustus  Masaey  advanced,  by  way  of 
loan,  to  the  council  of  the  institution  the 
mm  of  9,000/.,  and  a  deed  of  security  watf 
given  to  him  upon  that  occasion,  with  the 
sanction  of  the  members  of  the  coundl 
convened  for  that  purpoae.  That  on  the- 
80th  of  September  1853,  an  ordinary 
annual  general  meeting  of  the  proprietors 
of  stock  in  the  institution  was  held  in  pur- 
suance of  a  requisition  convening  the  same 
for  the  transaction  of  ordinary  bnsinesa,  aa 
also  to  consider  the  propriety  of  authoris- 
ing the  oooneil  to  borrow  2S,0O02.;  iriiei»- 
upon  a  resolution  was  passed,  to  die  effeet 
that  meeting  did  approve  of  and  eon- 
cur  in  the  corporation  raising  any  sum  or 
sums  of  money,  not  exceeding  25,0OOiL, 
on  mortgage  of  the  lands,  tenements  and 
hereditaments  of  tiie  corpmiUion.  Tha^ 
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in  ponanice  of  Uie  for^cang  naolntion, 
Um  contrcfl  of  the  said  institution  borrowed 
of  Hmry  Hoare,  Esq.  the  sura  of  20.000/., 
aid,  hj  two  indentures,  dated  the  15th  of 
December  1853,  they  assigned  to  the  said 
Henry  Hoare,  by  way  of  mortgage,  the 
boOding  and  appurtenances  and  fixtures 
of  the  said  institution,  with  a  power  of 
•ale  thereol  That  various  subsequent 
dealings  took  place  with  the  property  of 
the  corporation*  and  by  virtue  of  Uiree 
several  indentures,  dated  the  30Ui  of  May 
1855,  the  defendant  Richard  Massej  be- 
eame  dte  assignee  of  the  mortgage  of 
•12,000/.,  (to  which  the  debt  of 20,000/.  had 
besD  redoeed)  as  trustee  of  Augustus  Mu- 
ssy;  and  Uie  mm  of  10,000/.  was  secured 
to  the  last-named  defendant,  and  2,000/. 
toSsmoel  Qnmey,  and  the  mortgage  debt 
to  Henry  Hoare  was  satisfied;  and  by  two 
deeds  of  covenant,  bearing  the  same  date, 
the  council  covenanted  to  execute  mort- 
to  the  said  S.  Gumey,  to  secure  the 
sDiD  of  3,000/.,  and  to  the  defendant  John 
Wilson  to  secure  the  sum  of  10,000/. 
That,  at  a  general  meeting,  held  on  the 
S8th  of  September  1855,  it  was  reaolved 
tCst  the  meeting  approved  of  and  eon- 
enired  in  the  eorporation  mortgaging  the 
lands,  tenements  and  henditameuts  of  the 
eoiporation  for  the  anm  of  18,000/.  over 
ad  above  the  sum  of  12,000/.  renuuning 
on  mortage,  so  that  the  entire  sum  for 
which  the  lands  and  hereditaments  of  the 
eorporation  were  charged  should  not  exceed 
the  aforesaid  limit  of  25,000/.  That  on 
dw  15tfa  of  August  1856  a  special  general 
Boe^og  of  the  shareholders  of  the  institu- 
tioa  was  held,  for  the  purpose  of  consi- 
dering the  propriety  of  winding  up  the 
afiirs  of  the  institution,  but  no  resolution 
was  eome  to  upon  the  subject.  That  the 
defondants  who  elaimed  to  be  the  mortga- 
gees of  the  property  of  the  instituUon  had 
talLea  posaenion  «  the  building  of  the 
institation  and  its  contents,  and  had  ^- 
nvtised  the  same  for  sale.  That  since 
Ae  flHng  of  the  original  bill  in  tbis  suit, 
asidt  of  foreclosure  bad  been  instituted  by 
Aegustns  Maseey,  or  some  oUier  of  the 
defendants^  claiming  to  be  mortgi^ees  of 
tbe  said  institution,  against  the  corporation; 
sad,  by  consent  of  all  parties,  an  order 
had  been  mule  for  such  sale,  and  a  con- 
tract for  sale  had  been  entned  into,  bat 
Hsv  BsRns,  XXVn.— CBAsa 


die  plaintiff  was  not  made  a  party  there- 
to. 

The  bill  prayed,  that  the  seven^  mort- 
gages of  the  property  of  the  Panopticon 
claimed  by  the  defendants,  or  any  of  them, 
might  be  declared  illegal  and  void  as 
against  the  corporation  and  the  proprietors 
of  stock  therein,  or,  at  all  events,  that  it 
might  be  declared  that  any  powers  of  sale 
contained  in  such  mortgages,  or  any  of 
them,  were  void  and  of  no  effect,  and  that 
an  injunction  m^ht  be  granted  to  restrain 
the  sale  of  the  said  property  of  the  institu* 
tion,  or  any  part  thereof,  by  the  defendants, 
and  to  restrain  the  defendants  from  further 
proceeding  with  the  said  foreelosure  suit, 
and  from  carrying  into  effect  any  order  for 
sale  made  therein,  and  from  conveying  to 
any  purchaser  any  portion  of  the  property 
^f  the  said  institution. 

The  motion  for  an  injunction  was  heard, 
before  the  Vice  Chancellor,  at  Southamp- 
ton, during  the  long  vacation  of  1856,  when 
his  Honour  granted  the  injunction. 

The  case  now  came  on  upon  motion  on 
behalf  of  the  corporation  and  council  of 
the  institution,  and  also  the  morl^pgees,  to 
dissolve  the  injraetion. 

Mr.  BaUg  and  Mr.  C.  HaU^  for  the 
mortgagees,  contended  that  the  power  to 
make  a  mortgage  included  the  granting 
of  a  power  of  sale.  A  mortgage  without 
such  power  would  be  incomplete,  and 
very  few  persons  would  be  found  to  ad- 
vance their  money  unless  the  mortgage 
contained  a  power  of  sale.  It  was  now 
the  universal  practice  of  conveyancers  to 
insert  a  power  of  sale  in  all  mortgages.  It 
was  undoubted  that  the  general  meeting  bad 
power  under  the  charter  and  deed  of  settle- 
ment to  authorise  the  council  either  tc  sell 
or  to  mortgage  with  a  power  of  sale ;  aad 
it  must  be  taken  that  the  general  meeting 
intmded  to  authorise  the  council  to  give 
a  mortgage  in  the  usual  form,  and  there- 
fore to  include  a  power  of  sale,  without 
which  the  power  to  mortgage  would  be 
altogether  ineffective. 

Mr.  Terrell  and  Mr.  Stife,  for  the 
plaintiff  and  some  of  the  proprietors,  sub- 
mitted that  the  Court  must  he  bound  by 
the  strict  letter  of  the  law.  The  council 
had  no  power  to  sell  or  mortgage  without 
the  sanction  of  a  general  meeting,  and  the 
general  meeting  did  no  mora  than  antho- 
2B 
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rize  a  mortgage,  and  not  a  sole.  Hie 
council  were  the  trustees  of  the  general 
hody  of  the  shareholders,  and  had  no 
power  to  exceed  the  precise  authority 
^  given  them  hy  the  general  meeting.  The 
trustees  had  no  power  given  them  to  sell* 
and  certainly  could  not  delegate  such  a 
power  to  others.  It  was  true  that  mort- 
gages were  very  commonly  made  with  a 
power  of  sale,  but  this  practice  was  not 
universal,  and  where  it  was  omitted,  the 
Court,  upon  the  application  of  a  mortgagee, 
could  give  power  either  to  sell  or  fore- 
close. 

Mr.  RawUnson  appeared  for  S.  Oumey. 
Mr.  Glaste  and  Mr,  Bealet,  for  the 

council. 

The  following  cases  were  cited 

Clag  T.  Rufford,  5  De  Oex  &  Sm.  768. 
Riuaell  T.  Plaice,  18  Beav.  21 ;  s.  c. 

2S  Law  J.  Rep.  (n.s.)  Chanc.  441. 
StrwghiU  v.  An*tey,  1  De  Gex,  M.  & 

G.  6S5;  s.c.  22  Law  J.  Rep.  (n.s.) 

Chanc.  ISO. 
Sanders  v.  Richardt,  2  Coll.  568. 

Mr.  Baily  was  heard  in  reply. 

Feb.  18. — KiNDERSLET.V.C. — This  was 
a  motion  to  dissolve  an  injunction  granted 
in  the  long  vacation,  not  ex  parte  but  on 
notice,  to  restrain  a  mortgagee  from  exer- 
cising a  power  of  sale  under  his  mortgage. 
There  was  a  motion  by  another  party^  a 
mortgagor  of  the  Panopticon  Institution, 
which  is  an  incorporated  society,  to  dis- 
solve the  injunction,  on  the  ground  that 
there  was  no  reason  to  include  that  party 
in  this  injunction.  The  motion  made  by 
the  mortgagee  to  dissolve  the  injunction 
raises  two  material  questions.  The  first 
question  is,  whether  it  was  competent 
to  the  mortgagor,  the  party  who  exe- 
cuted the  mortgage,  to  give  a  power  of 
sale.  That  is  one  question.  The  other 
question  is,  assuming  it  was  not  competent 
to  him,  whether  the  party  who  is  seeking 
relief  agiunst  the  exercise  of  that  power  of 
sale  is  not  precluded  by  concurrence  or 
acquiescence  from  seeking  any  relief  upon 
the  subject.  With  regard  to  the  first 
question,  it  u  rathar  remarkable  that  there 
should  be  a  dearth  of  autliority  upon  the 
subject,  but  it  appears  to  me  that  there  are 


certain  clear  settled  principles,  by  reason- 
ing from  which,  according  to  a  &ir  and 
logical  course  of  reasoning,  eonclnuon 
ought  to  be  that  it  was  not  competent  to 
give  such  a  power  of  sale.  Now,  the  priih 
ciples  which  I  refer  to  are  these :  it  it 
dear,  I  apprehend,  beyond  all  doubt,  that 
although  a  spedal  power  to  sell  given  to  a 
trustee  may  comprise  power  to  mortage, 
and  in  the  absence  of  any  indication  of 
intention  to  the  contrary,  would,  as  a 
general  rule,  involve  a  power  to  mortgage, 
which,  after  all,  is  but  a  conditional  sale; 
yet  a  special  power  to  mortgage,  given  to 
a  trustee,  does  not  comprise  a  power  to 
sell.  That,  I  apprehend,  is  a  proposition 
beyond  all  doubt  or  controversy.  Another 
general  proposition,  which  I  take  to  be 
equally  clear,  and  numerous  authoriUes 
might  be  dted  in  support  of  it,  is  this : 
that  if  a  special  power  is  pven  to  a  trustee 
involving  any  confidence  or  personal  jodg- 
ment  or  discretion  in  the  trust,  it  is  not 
competent  to  that  trustee  to  delegate  the 
exercise  thereof  to  another  person.  Many 
authorities  might  be  cited  in  support  of  it, 
but  the  proposition  is  so  clear  that  it  is 
quite  unnecessary  to  refer  to  any  cases  on 
the  subject. 

Now,  let  us  take  those  two  propositions, 
and  see  what  is  the  legitimate,  and  I  may 
say,  the  necessary  condusion  to  he  arrived 
at,by  reasoning  from  those  premises.  Take 
the  second  proposition,  namely,  that  it  is 
not  competent  to  a  trustee  who  has  a 
spedal  power  given  him,  involving  con- 
fidence  in  his  personal  discretion,  to  dde- 
gate  the  exerdse  of  that  special  power  to 
another.  The  first  consequence  is,  that 
if  there  be  a  special  power  (and  it  will  be 
observed  I  am  speaking  now  of  a  special 
power  given  to  a  trustee  for  sale,  involv- 
ing a  confidence  in  that  trustee  and  an 
exercise  of  discretion  as  to  whether  the  sale 
should  take  place  or  not),  or  if  it  be  a  con- 
fidence and  discretion  as  to  the  time  at 
which  or  the  drcumstances  under  which  a 
sale  shall  take  place,  it  appears  to  me,  as 
a  matter  of  course,  that  the  trustee  cannot 
delegate  to  another  the  exercise  of  that 
discretion,  that  is,  the  exercise  of  the 
power. 

Now,  if  that  be  so,  how  can  a  trustee 
who  has  not  vested  in  himself  or  lepMed 
in  himself  any  power  to  sell— how  is  it 
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poisible  that  that  trustee  can  give  an 
uthority  to  another  to  sell  ?  Now,  only 
let  it  be  looked  at  as  a  single  question. 
The  prinnple  ii,  that  a  power  to  mortgage 
does  not  compiite  a  power  to  sell :  I  mean 
1  spedal  power  to  a  trustee  to  mortgage, 
don  Dot  comprise  a  power  to  aell.  If  so, 
ttnutee,  with  a  special  power  to  mortgage 
on];,  that  is,  a  discretion,  cannot  sell  pro- 
perty. He  may  mortgage  it,  hut  he  cannot 
lell  it  But  if,  as  is  contended  hy  the  defen- 
dants, a  power  to  mortgage  comprises  as 
an  incident  a  power  to  give  an  authority 
to  s  mortgagee  to  sell,  then  this  absurd 
mult  must  follow,  that  here  is  a  trustee 
who  had  no  power  to  sell  himself,  but  who 
ii  yet  authorized  to  delegate  that  power  to 
another  person.  It  appears  to  me,  when 
it  is  considered  simply,  that  it  ia  too  clear 
sifflost  for  argament 

It  is  said  that  the  practice  of  giving  to 
s  mortgagee  a  power  of  sale  (that  in,  in  an 
ordinary  mortgage)  ia  now  so  universal, 
that  a  p4wer  of  sale  most  be  considered  as 
«  necessary  incidentof  a  mortgage.  I  must 
ny,  to  that  proposition  I  demur.  In  the 
fint  place  I  cannot  admit  the  universality 
of  the  practice.  There  is  no  doubt  that  it 
i>  much  more  common  now  than  it  used 
to  be  in  an  ordinary  mortgage  for  the 
mortgagor  to  give,  or  rather,  I  should  say, 
for  the  mortgagee  to  require,  and  for  the 
■or^^r,  who  is  the  owner  of  the  pro- 
per^, to  give  a  power  of  sale,  but  it  is  by 
no  means  universal.  It  is  very  common, 
•nd  it  is  much  more  common  than  it  waa 
even  at  the  commencement  of  the  thirty 
or  forty  years  since  I  have  had  any  ac- 
qoiitttaacewitb  the  practice  of  oonTeyftQcen 
n  this  respect,  but  it  is  by  no  means  uni- 
Krul ;  and  it  appears  to  me  that  when  a 
mortgage  is  now  made,  where  the  mort- 
gsged  property  is  a  clear  satisfactory  pro- 
per^ to  advance  money  upon,  not  houses 
and  buildings,  but  agricultural  property, 
and  of  a  large  marketable  value,  a  mort- 
g^r  may  say,  I  shall  not  give  a  power  to 
■cIl ;  if  the  mortgagee  does  not  choose  to 
advance  the  money  without  a  power  of 
•ak,  I  will  get  somebody  who  will.  There 
is  no  difficult  in  getting  a  mortgagee  to 
advance  money  on  a  good  title  and  good 
PR^ierty,  without  a  power  of  sale :  at  the 
suae  time  I  am  ready  to  admit  it  has  be- 
come a  general  practice.    But  let  us  con- 


sider for  a  moment  the  proposition,  that 
a  power  of  sale  has  become  an  incident 
to  a  mortgage,  I  will  not  say  a  neces- 
sary incident,— perhaps  that  is  carrying 
the  proposition  further  than  is  suggested, — 
but  that  it  has  become  so  much  an  inci- 
dent that  it  is  a  matter  of  course  (unless 
there  is  something  to  the  contrary)  to  in- 
sert a  power  of  sale.  Consider  for  a  mo- 
ment what  power.  A  power  of  sale  to 
be  given  to  whom  ?  Is  it  to  be  given  to 
the  mortgagee  alone,  that  is,  that  the  trus- 
tee may  delegate  it  to  a  particular  indi- 
vidual, or  does  it  mean  that  he  may  delegate 
it  not  only  to  the  mortgagee  himself,  but 
to  the  executors  or  administrators  of  that 
mortgagee,  whoever  they  may  be,  or  to  the 
assignee  of  that  mortgagee,  whoever  that 
assignee  may  be  7  Surely  it  is  raliher  star- 
tling that  a  trustee  who  has  no  power  of 
selling,  may  not  only  delegate  to  a  par- 
ticular individual,  in  whom  be  may  have 
confidence,  a  power  of  selling,  but  Uiat  ha 
may  delegate  it  to  that  individual  aad  to 
anybody  who  may  represent  him  and 
stand  in  his  shoes  either  as  executor  or 
administrator,  or  the  person  to  whom  he 
may  assign  the  mortgage.  And,  further, 
if  it  involves  a  power  of  sale,  a  power  to 
give  an  authority  to  sell,  on  what  terms  is 
that  to  be  ?  On  what  terms  with  respect 
to  the  notice,  and  the  period  of  notice  that 
is  requisite  ?  Is  it  to  be  after  a  failure  to 
pay  a  half-year's  interest,  or  after  notice 
to  pay  principal  7  And  after  what  notice  ? 
Three  months,  six  months,  tluee  weeks,  or 
one  week  f  What  is  the  power  to  fpve  an 
authority  to  aell  that  ia  thus  incident  to  a 
mortgage  7  It  appean  to  me  it  is  utterly 
impossible  to  hold  that  it  is  an  incident. 

Then,  it  is  suggested,  that  unless  it  be 
held  that  a  power  to  mortgage  does  involve 
as  an  incident  the  power  to  give  to  the 
mortgagee,  or  to  those  who  may  represent 
him,  a  power  of  sale,  unless  that  be  so  it 
would  be  a  disadvantage  in  fact  to  the 
mortgagor,  that  is,  to  the  cestuit  que  trust 
of  the  property  which  is  thus  vested  in  the 
trustee  with  a  power  to  mortgage,  because 
it  is  suggested  that  the  property  may  be  of 
such  a  character  that  it  may  be  impossible, 
or,  at  least,  very  difficult,  to  find  a  mort- 
gagee who  would  advance  his  money  with- 
out a  power  of  sale,  and,  at  all  events,  that 
you  may  not  be  able  to  get  a  mortgage  on 
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the  same  advantageous  terms  for  the  bene- 
fit of  the  mortgagors,  that  is,  for  those 
beneficially  interested  in  the  property  as 
eewtuit  que  trust,  unless  you  have  such  a 
power,  and  that  it  would  be  for  the  benefit 
of  the  ee<<«jf  que  trust  that  a  trustee  with  a 
power  to  mortgage  should  have  the  power 
to  do  what  any  prudent  owner  would  do. 
Now,  that  argument  appears  to  me  to  be 
fitUaciout  in  tills  respect.  It  goes  too  far 
—it  is  suicidal— it  destroys  itself,  because 
it  is  clear  that  a  trustee  is  not  armed  with 
the  power  to  do  what  a  prudent  owner 
could  do.  A  prudent  owner  may  deal 
with  his  property  in  any  way  that  he 
thinks  fit;  but  it  would  be  a  strong  pro- 
position to  say  that  a  trustee  may  deal  with 
that  property  in  any  way  he  thinks  fit. 
A  prudent  owner  may  deal  with  his  own 
property  in  various  ways,  which,  if  followed 
by  a  trustee,  would  be  a  dowmight  breaefa 
of  trust  in  him.  A  prudent  owner,  at  least 
s  person  prudent  not  only  in  bis  own  eyes 
but  in  the  eyes  of  the  world,  may  lend  hit 
n«ney  on  railway  shares,  or  purchase  rail- 
way shares.  A  person  with  the  same  cha- 
racter of  prudence  may  embark  money  in 
the  Royal  British  Bank,  or  the  Newcastle 
Commercial  Bank,  or  the  Tipperary  Bank, 
or  in  any  of  those  bodies  that  have  become 
so  notorious  of  late  years.  Many  a  man 
who  was  called  prudent,  and  in  the  eyes  of 
the  world  is  deemed  prudent,  would  dothat. 
But  might  a  trustee  do  that  ?  A  trustee 
is  not  to  be  armed  with  a  power  of  doing 
that  which  a  person  so  called  a  prudent 
person  might  do  with  his  own  property. 
He  is  tied  down  by  the  letter,  of  course  I 
do  not  mean  to  exclude  the  spirit,  but  he 
is  tied  down  by  the  letter  and  the  spirit  to 
that  degree  of  power  and  discretion  which 
is  vested  in  him.  Then  I  may  further  ob- 
serve, with  regard  to  the  su^es^on  that 
it  has  become  very  common  of  late  years 
to  introduce  a  power  of  sate  in  a  mortage, 
it  is  perfectly  true  that  it  has  been  so,  as 
I  have  said,  but  it  has  become  far  less 
necessary,  that  is,  far  less  desirable,  or  far 
less  important  since  the  passing  of  the  act 
for  the  improvement  of  the  jurisdiction 
in  equity  ;  because,  by  the  4Bth  section  of 
that  act  a  mortgagee  coming  with  a  bill  to 
foreclose,  may  at  his  own  option,  but  sub- 
ject to  the  discretion  of  the  Courts  have  a 
Bale  if  he  prefer  that  to  a  foreclosure.  And 


not  only  so,  but  the  mortgagor  may,  unless 
the  mortgagee  objects,  have  a  direction  to 
sell,  instead  of  a  decree  for  foreclosure. 
The  mortgagee  is  armed  with  the  absolate 
option  to  have  a  sale  if  he  prefers  it,  and 
he  is  moreover  armed  with  a  power  to  say, 
No,  I  will  not  have  a  sale,  I  prefer  foie* 
cloBure.  So  that  by  that  act  of  parliament 
a  very  great  power  is  given  to  a  mortgagee 
for  the  purpose  of  getting  a  sale,  thoi^h 
not  of  selling  at  hisown  mere  option.  Now, 
that  is  a  very  wise  and  beneficial  provision 
for  both  parties,  both  for  mortgagor  and 
mortgagee;  and,  taking  thecase  of  atrustee, 
a  very  beneficial  arrangement  for  cestnit 
que  trust :  I  mean  a  trustee  having  power 
to  mortgage,  because  if  a  mortgage  is  made 
without  a  power  of  sale,  if  no  authority  is 
given  to  the  trustee  to  give  the  power  of 
sale,  if  the  mortgagee  files  his  bill,  he  may 
get  a  sale  subject  always  to  the  Court 
exercising  a  reasonable  discretion  for  the 
benefit  of  the  mortgagor  and  the  mort- 
gagee. ♦ 

In  taking  this  view  of  the  question,  I 
adhere  entirely  to  the  view  I  took  when 
the  case  was  heard  before  me  in  the  long 
vacation.  I  adhere  to  this  view  that  a  power 
of  sale  is  not  incident  to  a  mere  power  to 
mortgage;  that  a  power* to  mortgage  (I 
mean  a  special  power  to  a  trustee  to  mort- 
gage) does  not  give  him  the  authority  to  sell 
himself,  and,  therefore,  certainly  d  fortiori 
does  not  give  him  authority  to  give  another 
the  power  to  sell.  So  far,  therefore,  as  the 
case  rests  on  the  first  question,  it  appears 
to  me  that  I  should  decide  entirely  in 
&Tour  of  die  plaintiff  in  this  case.  I  have 
now  been  speaking  of  the  realty  only,  tliat 
is,  the  leasehold  estate.  TVith  reg^ord  to 
the  personalty,  it  stands  thus.  The  per- 
sonalty, the  chattel  property,  such  as  in 
this  case  the  apparatus  and  instruments, 
and  the  various  matters  of  art  and  science 
that  were  collected  in  this  building,  chat- 
tels of  that  description,  or  any  ordinary 
personal  chattels,  are  in  a  different  situation, 
for  this  reason.  They  are  not  yielding  any 
profit.  The  only  way  in  which  you  can 
make  personalty  an  effective  mortg^e  is, 
in  the  shape  of  a  bill  of  sale,  or  Something 
tantamount  to  a  bill  of  sale,  that  is,  hand- 
ing them  over  to  the  mortgagee,  and  giving 
him  the  power  to  sell  the  property ;  otiier- 
wise  there  would  be  no  mortgage  at  all,  for 
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BO  nin  woald  be  unwise  enoii|;h  to  advuee 
lui  moaej  on  mere  peisonal  chaUels  ex- 
cept in  the  ahape  of  a  bill  of  sale,  or,  at 
katt,  a  power  of  sale. 

Nov.  what  are  the  circnmstances  vith 
ngird  to  the  power  given  to  the  trastees? 
Tbit  case  ii  not  the  case  of  a  common  indi- 
ridoal  trustee,  not  an  ordinary  trustee,  but 
it  a  this : — By  a  charter,  dated  in  February 
18A0,  in  the  13tb  year  of  the  reign  of  Her 
preseat  Majesty,  this  body  was  incorpo- 
rated, and  by  the  charter  Her  Majesty 
granted  and  declared  "  that  it  should  be 
la»fbl  for  the  said  corporation  at  all  times 
diereafter,  notwithstanding  the  Statute  oi 
Mortmain,  or  any  otiier  statutes  or  laws  to 
the  eoBtraiy,  to  purchase^  acquire,  and 
hold  to  them  and  their  successors  in  pev^ 
petai^,  or  for  any  term  of  lives  or  years 
«T  other  estate,  any  lands,  tenements  or 
bereditamentsof  what  natnreor  kind  soever, 
which  might  be  necesxary  and  proper  for 
.condncting  and  carrying  on  the  objects, 
aflairs  and  business  of  the  said  institution, 
and  to  sell,  grant,  demise,  exchange  and 
dispose  of  the  same  as  therein  mentioned." 
Now,  it  appears  to  me  the  object  of  that 
elatue  was  simply  this,  to  enable  this  body 
to  take  any  lands ;  Uiere  was  a  limit  of 
5,0002.  a-yevt  I  think,  but  they  are  to  take 
and  to  beeome  the  absolute  ownera  of  any 
laads,  tenements  or  hereditamente  for  any 
estate  or  Interest  whatsoever.  That  was 
the  power  given  to  them,  and  the  only  ob- 
ject of  thie  clause  was  to  make  them  the 
abtolnte  owners  that  they  might  deal  with 
tl»  property  which  they  purchased  as  tliey 
pieued.  That  is,  the  body  at  large.  They 
night  sell  the  property  or  mortgage  it,  or 
mortgage  it  with  a  power  of  sale,  or  do 
vhat  they  pleased.  Then  follows  the  limit 
of  5,000/.  in  value,  and  then  follows  this 
clauie **  But  no  sale,  mortgage,  ineum- 
inace  or  other  diaporition  of  any  such 
lands,  tntementa  or  hereditoments  should 
he  made,  except  with  the  approbation  and 
cooeorTenee  of  a  general  meeting  of  the 
proprietors  of  the  said  corporation." 

There  is  another  clause  in  the  charter 
which  gives  very  large  powers  to  the  coun- 
cil, that  ia,  the  governing  and  managing 
council,  but  there  is  this  clause  expressly 
declaring,  that  there  shall  be  no  sale,  no 
■origagCt  no  disposition  of  any  kind  of  the 
luds,  tenements  or  hereditaments,  except 


with  the  approbatjon  or  eoncurrenee  of  a 
general  meeting  of  the  proprietors. 

Now,  no  doubt  a  general  meeUng  of 
the  proprietors  could  give  to  the  governing; 
body,  to  the  council,  power  to  sell,  could 
give  them  power  to  mortgage  with  a  power 
of  sale ;  in  short,  to  do  just  as  they  pleased 
with  this  property.  The  deed  of  settlement 
follows  that  out,  and  the  charter  prescribes 
that  that  deed  of  settlement  shall  not  con- 
tain anything  repugnant  to  the  charter. 
The  deed  of  settlement  contains  nothing 
which  appears  to  me  to  affect  the  ease 
beyond  what  I  have  already  referred  to  in 
the  charter  itself.  In  the  year  1853  Mr. 
Augustus  Massey,  who  is  one  of  the  pre- 
sent defendants,  advanced  a  sum  of  1 0,000/. 
on  the  security  of  the  chattel-property, 
which  was  afterwards  paid  off,  and  there- 
fore that  is  entirely  out  of  all  question  now. 
On  the  30th  of  September  1853  a  general 
meetingof  the  proprietors  took  place.  That 
was  the  period  at  which,  by  the  terms  of  the 
deed  of  settlement  the  general  annual  meet- 
ing was  to  lie  holden,  and  special  notice 
was  given  of  one  of  the  objects  to  be  con- 
sidered at  that  general  meeting,  which  was 
the  propriety  of  authorising  the  council  to 
borrow  any  aums,  not  exceeding  the  sum 
of  25,000/.,  whereupon  a  resolution  em- 
bodying that  special  purpose  waa  duly 
proposed  to.  the  meeting  and  passed,  to 
the  effect  that  the  meeting  did  approve  of 
and  concur  in  the  corporation  raising  any 
sum  or  sums  of  money  not  exceeding 
25,000/.  on  mortgage  of  the  lands,  tene- 
ments and  hereditaments  of  the  corpora, 
tion.  In  pursuance  of  the  foregoing  reso- 
lution the  institution  borrowed  of  Henry 
Hoare,  Esq.  the  sum  of  20,000/. ;  and  by 
two  indentures,  dated  the  15th  of  Decem- 
ber 1853,  they  assigned  to  the  said  Henry 
Hoare,  by  way  of  mortgage,  the  building 
and  apparatus  and  fixtures  of  the  institu- 
tion, with  a  power  of  sale.  One  of  the 
deeds  was  a  mortgage  of  the  lands  and 
building,  and  Uie  other  a  mortgage  of  the 
chattels  and  of  the  monies  to  arise  from 
selling  shares,  and  the  surplus  monies, 
after  paying  expenses  to  arise  from  the 
admission  of  the  public  to  the  exhibition. 
As  far  as  the  question  relates  to  the  reason- 
ableness of  the  terms,  they  appear  to  me 
to  he  perfectly  reasonable,  and  nothing 
more  than  any  prudent  owner  might  do. 
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Od  the  20th  of  September  1854  a  general 
meeting  of  the  proprietors  took  place,  at 
vhleli  die  council  presented  a  report, 
wherein  they  stated  that  a  scheme  had 
been  arranged  by  which  the  mortgage  debt 
would  be  r^uced  from  20,0002.  to  12,000<., 
and  this  was  carried  into  effect  accordingly. 
A  general  meeting  was  subsequently  held, 
on  the  28th  of  September  1855,  at 
which  it  was  resolved  to  the  effect  that 
the  meeting  approved  of  and  concurred 
in  the  corporation  mortgaging  the  lands, 
tenements  and  hereditaments  of  the  cor- 
poration for  the  sum  of  13,0002.  over 
and  ahore  the  12,0002.  remaining  on 
mortage,  under  the  authority  of  the  pro- 
prietors at  the  annual  general  meeting, 
held  on  the  30di  of  September  1858,  so 
that  the  enUre  sum  for  which  the  said 
lands  and  hereditaments  were  charged 
should  not  exceed  the  aforesaid  limit  of 
25,0002.,  and  this  arrangementwas  also  car- 
ried into  effect  by  a  transfer  of  the  existing 
mortgages,  and  by  other  deeds  mortgaging 
the  property  for  the  residue  of  the  proposed 
sum,  which  deeds  also  contained  a  power 
of  sale.  And  this  gives  rise  to  the  ques- 
tion whether,  according  to  what  took  place, 
it  was  competent  fur  the  managing  body, 
that  is,  the  council,  who,  in  this  respect, 
were  merely  trustees,  so  far  as  any  power 
was  concerned  in  respect  of  selling  and 
mortgaging,  being  merely  trustees  for  the 
general  body,  with  a  special  power  to 
mortgage  only,— whether  they  could  give 
a  mortgage  with  a  power  of  sale.  I  have 
already  expressed  my  opinion  on  that 
point,  that  it  was  not  competent  for  them 
to  give  that  power  of  sale. 

His  Honour  then  went  into  the  second 
question  —  whether,  under  the  circum- 
stances, Mr.  Clarke,  the  plaintiff,  was 
precluded,  on  the  ground  of  acqui- 
escence, from  coming  forward,  by  a  bill 
filed,  on  behalf  of  himself  and  all  the 
other  ahareholders,  except  the  defendants, 
to  complain  of  the  transactions?  After 
discussing  the  different  circumstances  in 
the  case,  His  Honour  decided  that  the 
plaintiff  was  precluded  from  maintaining 
the  injunction,  and  that  on  this  second 
question,  the  injunction  must  he  dissolved. 
What  he  had  hitherto  said  referred  to  the 
motion  by  the  mortgagee.  The  other  motion 
M  as  made  on  behalf  of  the  body  of  share- 


holders at  large,  as  a  corporate  body,  askii^ 
that  the  injunction  might  be  dissolved  is 
to  them.  He  did  not  see  why  the  injuoc- 
tion  should  have  extended  to  them,  for,  as 
it  was  now  worded,  it  was  an  injunction  to 
restrain  the  body  generally  from  selling 
their  property  and  from  concurring  in  any 
sale.  This  body,  by  the  very  terms  of 
their  charter,  as  well  as  by  the  deed  of 
setUement,  had  entire  power  over  their 
own  property.  They  might  do  what  they 
pleased  with  it.  They  might  sell  it,  they 
might  mortgage  it,  they  might  mortgage 
it  with  a  power  of  sale,  or,  in  short,  they 
might  do  whatever  an  owner,  whether  a 
prudent  or  an  imprudent  owner,  might  do. 
Therefore,  ai  to  tiie  body,  it  was  a  mistake 
in  drawing  up  the  injunction  to  comprise 
the  body  at  large.  Under  these  circrnm- 
stances,  as  to  all  tiie  pwrties,  the  injunc- 
tion must  be  dissolved,  with  costs,  includ- 
ing the  costs  of  the  application  for  the 
injunction. 


N0T**i?;24.}    'ALtMl*.  BARRETT. 

£xeevtor-~Lea»eheldi^(heroiu  Cne- 
nantt—Indemnitjf. 

A  testator  vtupoueuedi^  lauekold  sftafe 
s'b  reaped  of  which  he  mu  liable  apoii  «iis- 
rotM  eovenantt.  In  a  euit  for  the  admiMt- 
tration  of  his  estate  the  leaseholds  were  sold 

and  the  money  brought  into  court : — Held, 
that  the  suit  indemnified  the  executor  from 
all  future  breaches  of  covenant ;  that  no  part 
of  the  testator's  estate  ought  to  be  set  aside  to 
meet  contingent  liabilities;  that  the  estate 
ought  to  be  distributed,  and  that  the  re- 
medy of  any  future  creditor  was  nof  against 
the  exeeutoTt  but^against  the  parties  among 
whom  the  estate  had  been  dislrilmted. 

Thomas  Searman,  by  his  will,  dated  the 
12th  of  January  1816,  gave  all  his  lease- 
hold estate  and  other  property  to  his  wife 
Eleanor  for  life,  and  after  her  death  (which 
took  place  on  the  26th  of  September  1836) 
to  his  three  daughters  equally. 

The  testator  died,  shortly  aiter  making 
his  will,  possessed  of  several  leasehold 
premises. 


Digitized  by 


voL.xxni.] 


MICHAELMAS  im  to  MICHAELMAS  1858. 


215 


It  appeared  that  Arthur  Robinson  Chan- 
nl  and  James  Chauvel  were  leasees  under 
the  ccnporaUon  of  the  city  of  London,  of 
diren  premises  in  Bond  Street,  and  on  the 
SStb  of  February  1793  they  demised  the 
home  and  premises,  68,  Bond  Street,  to 
James  MeWin,  firom  Midsummer  1793,  for 
nnety  yean,  (which  will  expire  at  Mid- 
■ammer  1883),  at  a  yearly  rent  of  78^.  15«. 

He  lease  contained  covenants  by  the 
lessee  to  pay  the  rent  and  taxes*,  to  insure 
dw  premises  against  fire,  to  rebuild  in  case 
of  fire,  to  keep  the  premises  in  repair,  to 
set  ap  the  arms  of  the  city  of  London,  and 
to  continue  the  same  to  the  end  of  the  term, 
not  to  carry  on  any  noisome  or  offensive 
trade,  or  make  any  drain  into  the  common 
dran  or  sewer,  or  obstruct  the  light  belong- 
ing to  any  messuage  or  tenement  belong- 
mg  to  the  city. 

On  the  1  at  of  March  1798  James  Mel- 
TiB  assigned  the  lease  of  the  same  premises 
to  Thomas  Scannan,  the  testator,  suhject 
to  the  covenants  in  the  lease,  and  he  cove- 
naated  to  indemnify  the  leasee  against  the 
breach  of  any  of  them. 

On  the  8th  of  March  1793  Thomas  Scar- 
man  demised  the  same  premises  to  Matthew 

{  Wime,  from  Christmas  1792,  for  eighty 
yean  (which  expires  at  Christmas  1872), 
at  s  rent  of  1052.    The  lease  was  subject 

]  to  covenants  similar  to  those  contained  in 
the  oiiginal  lease,  and  Thomas  Scarman 
alio  covenanted  with  the  lessee  for  quiet 
enjoyment. 

On  the  21st  of  October  170S  Messrs. 
Chaavel  granted  alease  of  some  stables  and 
warehonses  in  the  rear  of  the  house  in 
Bond  Street  to  James  Melvin,  from  Lady- 
day  1809,  for  seventy-four  years  and  a 
qoaiter,  at  a  rent  of  \3t.  18c.,  and  subject 
to  covenants  similar  to  those  contained  in 
the  lease  of  the  house  in  Bond  Street. 

On  the  1st  of  August  1794  J.  Melvin 
■aligned  the  lease  to  Thomas  Scarman,  who 
eorenanted  to  indemnify  him  from  the 
cDTcnants  contained  in  the  lease. 

On  the  19th  of  December  1798  Thomas 
Searnian  assigned  the  same  premises  to 
Kobert  KennetC,  subject  to  the  covenants 
contained  in  the  lease,  and  the  assignee 
covenanted  to  iudemniiy  him  against  any 
l>Rseh  thereof,  and  Thranas  Scarman  cove- 
naated  with  the  assignee  for  his  quiet 
njoyment. 


On  the  21  St  of  December  1798  Robert 
Eennett  demised  the  stables  and  ware- 
bouses  to  John  Calloway,  from  Michaelmas 
1798,  for  eighty-four  years  and  three-quar- 
ters less  eleven  days,  at  a  rent  of  502,  This 
lease,  which  expires  eleven  days  before 
Midsummer  188S),  contained  covenants  by 
the  lessee  similar  to  those  in  the  original 
lease,  except  the  covenant  to  insure.  The 
lessee  also  covenanted  not  to  make  any 
erection  or  building  without  the  consent  of 
Messrs.  Chauvel  and  Kennett. 

On  the  2nd  of  October  1800  Robert 
Kennett  re-asaigned  the  stables  and  ware- 
houses to  Thomas  Scarman,  subject  to  the 
underleases  granted  to  J.  Calloway,  and 
Thomas  Scarman  covenanted  to  indemnify 
R.  Kennett  gainst  the  rent  and  covenants 
of  the  original  lease. 

On  the  13th  of  August  181S  the  assig- 
nees of  J,  Calloway  assigned  the  under- 
lease of  the  stables  and  warehouses  to  John 
Parkes,  who  oovenanted  to  indemnify  John 
Calloway  and  his  assignees  against  the  rent 
and  covenants  in  the  underlease. 

On  the  17th  of  November  1814  J.Farkes 
demised  a  part  of  the  stables  and  warehouses 
as  underleased  to  John  Calloway  to  Peter 
Delawney ,  from  MidsummerlS  14,  for  sixty- 
eight  years  and  three-quarters,  less  thirteen 
days,  ata  rentfof  352.  This  lease  contained 
covenants  by  the  lessee  similar  to  those  con- 
tained in  the  original  lease  of  the  21st  of 
October  179S,  omitting  the  covenant  to  in- 
sure, and  the  covenant  not  to  build  without 
consent ;  also  a  covenant  by  the  lessor  to 
pay  the  »nt  of  501.  reserved  by  the  lease 
of  the  Slst  of  December  1798 ;  it  also  de- 
cHared  that  it  should  be  lawful  for  the  lessee 
to  puU  down  any  part  of  the  buildings  and 
erect  new  buildings  thereon  as  be  thought 
proper,  so  that  he  observed  the  covenant 
against  obstructing  lights. 

On  the  6th  of  February  1815  J.  Parkes 
assigned  to  Thomas  Scarman  the  stables 
and  warehouses  in  the  underlease  to  John 
Calloway,  subject  as  to  part  of  the  premises 
to  the  underlease  to  Peter  Delawney,  and 
T.  Scarman  covenanted  to  indemnify  the 
assignor  against  the  rent  and  covenants  of 
the  underlease  to  J.  Calloway. 

Thepremises  not  comprised  in  the  under- 
lease to  Peter  Delawney  have  since  been 
let  by  Uie  executors  to  Robert  Jupe,  from 
Midsummer  18S8,  for  thirty-one  years,  at  a 
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rent  of  42i> ;  this  ezpiret  kt  MidnDmer 

1869. 

This  suit  was  instituted  by  claim  for  the 
administration  of  the  estate  of  Thomas 
Scarman,  and  the  leasehold  premises  were 
sold  under  an  order  made  in  the  cause,  and 
covenants  to  indemnify  the  assignors  and 
the  estate  of  T.  Scarman  against  the  rent 
and  covenants  contained  in  the  several 
leaiei,  were  entered  into  by  the  aitigneea. 

The  chief  clerk  now  certiBed  that  the 
covenants  of  the  purchasers  with  a  bond 
from  the  parties  beneflcially  entitled  to  the 
testator's  personal  estate,  to  refund  such 
part  of  the  money  paid  to  then  as  the 
Court  should  direct  in  the  event  of  any 
claim  being  established  against  the  testa- 
tor's estate  or  his  representatives,  would  be 
a  sufficient  indemnity  against  any  contin- 
gent liabilities  whii^  might  arise  under 
Uie  covenants. 

The  executorst  however,  claimed  to  have 
sufficient  funds  set  apart  to  indemnify  them 
against  any  futare  breaches  of  covenant 
under  the  leases. 

Mr.  Sektyn  and  Mr.  Sheffield^  for  the 
executors. — ^The  exeeutora*  indemnity  is 
the  estate  they  liold  of  the  testator :  diey 
cannot  be  required  to  part  with  it  so  long 
as  there  are  any  liabilities  to  answer.  If 
a  testator  held  leasehold  at  %  ground  rent, 
the  Court  might  possibly  distribute  his 
estate  regardless  of  his  covenants,  as  in 
Dtan  V.  AUen  (1);  but  in  the  present  case 
the  testator  is  not  only  liable  on  the  cove- 
nants in  the  original  lease,  but  be  is  also 
liable  to  under-lessees  in  respect  of  cove- 
nants entered  into  with  them.  The  Court, 
therefore,  will  not  leave  ^e  executors  re- 
sponsible at  law,  but  it  will  see  that  suffi- 
cient is  retained  to  exonerate  them  from  any 
demands  which  may  be  made.— - 

Fletcher  v.  Anensos,  8  Hare,  860; 
s.  c,  18  Law  J.  Rep.  (h.s.)  Chane. 
203. 

Brewer  v.  PoeoeA,  28  Beav.  810. 

Mr.  R.  Palmer,  Mr.  Giffatd,  Mr.  Follett 
and  Mr.  HetkeringtoH,  for  the  parties  bene- 
ficially entitled  to  the  funds  in  court,  were 

not  called  on. 

Nov.  24. — The  Master  of  the  Rolls. 
(1)  20  Bisv.  1. 


-~There  is  a  good  deal  of  involution  aboot 
the  title.  The  facts,  however,  afford  soffi* 
cient  indemnity  to  the  executors.  The  ooly 
way  in  which  the  testator  or  his  estste 
could  be  aifected  would  be  by  an  aetioQ 
against  the  first  lessee  by  the  ground  land, 
lord,  and  the  facts  shew  that  it  would  be 
obviously  for  his  interest  to  proceed  against 
the  person  in  possession  by  ejectment,  ia> 
stead  of  bringing  an  action  upon  the  cove- 
nant  agaihst  the  first  leasee.  I  think, 
therefore,  that  there  is  a  snffiraent  in- 
demnity. 

One  or  two  further  observadona  may  bs 
necessary.  I  wish  tiie  view  I  take  of  these 
cases  to  be  clearly  expressed,  that  tbey 
may  be  understood,  and  if  wrong  that  it 
may  be  set  right.  In  Dean  v.  Alleu  I 
expressed  my  opinion,  which  is,  that  the 
executor  who  was  ejected,  having  placed 
all  the  circumstances  before  the  Court, 
and  having  expliuned  everything  in  cowt, 
is  indemnified  on  all  &iture  occasions;  and 
the  cases  I  shall  refer  to  will  make  the 
grounds  on  which  I  proceed  plain.  In  the 
first  place,  I  hold  this  to  be  quite  esta- 
blished by  all  the  antiiorities,  that  in  case 
of  a  breach  of  coTensQt,  supposing  the 
coTenant  was  broken  at  this  moment,  and 
the  creditor  did  not  come  in  and  seek  to 
prove  under  the  decree,  he  would  be 
barred  of  all  remedy  against  the  executor, 
and  the  executor  would  be  perfectly 
safe ;  that  in  the  case  of  an  existing  debt, 
if  an  existing  creditor  does  not  come  in  to 
prove  under  the  decree,  the  Court  admi- 
nisters the  assets,  and  it  protects  the  exe- 
cutor on  all  future  occasions.  The  creditor 
is  not  left  without  his  remedy,  but  in  point 
of  faet  that  remedy  is  not  against  the  exe- 
cutor. That  is  qnite  esublished  in  this 
court,  and  it  is  not  necessary  to  cite  many 
authorities  on  the  subject.  In  Gillespie  t. 
Alesmdn  (2)  Lord  Eldon  says,  "If  a 
creditor  does  not  come  in  till  after  the  exe- 
cutor has  paid  away  the  residue,  he  is  not 
without  remedy,  though  he  is  barred  the 
benefit  of  that  decree.  If  he  has  a  mind  to 
sue  the  legatees,  and  bring  back  the  fund, 
he  may  do  so ;  but  he  cannot  affect  the 
legatees,  except  by  suit,  and  he  cannot 
affect  the  executor  at  all."  The  dicta  upon 
autbo^ties  of  this  kind  are  numerous ;  they 

(2)  3  Russ.  ISa 
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are  to  be  found  in  Bnois  t.  Reynolds  (3), 
Dtt»idy.Prot8d(4),  WiOiafta  v.  Jone»{5\ 
KwetchbuUv.Feamhead{6).  The  last  con- 
tuns  the  following  obwrration  :•— *'  Where 
u  ezeeatorpasKs  his  accounts  in  this  court, 
he  it  discharged  from  further  liability,  and 
the  creditor  is  left  to  his  remedy  against 
the  legatees ;  but  if  he  pays  away  die  resi- 
dne  without  paanng  liia  aceomits  in  eonrt, 
k  docs  it  at  hia  own  risk."  That  is  the 
pmeiplevpon  which  the  Court  proceeds  in 
■Dch  easea.  In  Low  t.  Carter{7)  there  ia 
this  observation : — "  It  is  to  be  regretted 
that  the  jurisdiction  of  the  Court  in  sneh 
cues  cannot  be  exercised  at  a  less  ex- 
pense ;  but  when  we  so  frequently  see 
■niti  instituted  against  executors  after  a 
considerable  lapse  of  time,  and  find  them 
held  personally  responsible  for  acts  done 
by  diiem  in  mistake,  bat  with  the  most 
honest  intention,  the  necessity  of  giving 
them  erery  opportunity  of  exonerating 
themsdves  by  passihg  their  aooounts  in 
thk  court  is  obvious." 

'Shttu  are  asHj  some  of  the  obsemtionB 
to  which  it  is  poaaible  to  refer,  to  shew 
that  in  this  case  of  an  existing  debt  the 
executor  is  perfectly  exonerated  if  he 
brings  all  the  facts  before  the  Court,  and 
pays  away  the  assets  under  the  direction 
of  the  Court.  I  am  at  a  loss  to  conceive 
on  what  principle  a  debt,  wliich  may  arise 
hereafter  but  which  is  not  now  existing, 
is  to  be  treated  on  a  different  footing  from 
sn  existing  debt.  It  is  quite  different  on 
the  part  of  a  creditor.  The  creditor,  al- 
dioiigh  he  may  have  been  advertised  finr, 
nay  han  been  abroad ;  he  may  be  igno- 
not  of  the  whole  transaction ;  and  yet  it 
ii  absolutely  necessary  fbr  biro  to  esta- 
Uiih  bis  case  in  this  court  against  the 
legatees.  In  March  v.  Russell  (8)  is  this 
obtovation "  Formerly,  when  legacies 
wen  paid,  it  seems  to  have  been  the  prac- 
tice to  oblige  the  legatee  to  give  security 
to  refund,  in  case  any  other  debts  were 
discovered.  That  practice  has  been  dis* 
cODtinued,  bnt  Uie  legatee's  liabili^  to 

(5)  1  Bra.  C.C.  183;  a.  c.  Diok.  60S. 

(4)  1  MjL  &  K.  200i  s.  e;  2  Liw  J.  R«p.  (v.s.) 

(*)  IOVm.77. 

(6)  3  U7I.  &  Cr.  122. 

(7)  1  Beat.  426. 

m  8  M;l.  &  Cr.  31,  41;  6  Liw  J.  Rep. 
(l.i.>Cltuie.3e8. 

Hit  Snns,  XXVn.-GHAira. 


refund  remains.  The  creditor  has  not  the 
same  security  for  the  refunding  as  when 
the  legatee  was  obliged  to  give  security  for 
that  purpose,  but  he  has  the  personal  lia- 
bility of  the  legatee."  I  hold  that  to  be 
the  principle  which  governs  these  cases ; 
that  it  is  for  the  purpose  of  giving  a  greater 
degree  of  security  to  the  executor  (in  case 
a  creditor  should  arise  hereafter)  diat  the 
Court  requirei  this  to  be  done  in  the  form 
of  an  indemnity  to  the  executor.  It  is 
called  an  indemnity  to  the  executor,  and 
if  he  has  told  the  facts  before  the  Court,  T 
apprehend  his  indemnity  is  complete  and 
perfect  so  far  as  he  is  concerned,  as  he  acts 
under  the  direction  of  the  Court. 

Fletcher  v.  Stevenson  was  a  case  of  in- 
demnity, and  a  certain  sum  of  money  was 
ordered  to  be  retained.  In  that  case, 
Wigram,  V.C.  observed,  that  "  so  far  as 
the  executor  is  personally  concerned,  he 
would,  I  apprehend,  be  safe  in  acting 
under  the  direction  of  the  Court ;  but  in 
considering  what  degree  of  protection  is 
due  to  the  absent  covenantee,  I  am  bound 
to  consider,  whether  the  Court  taking 
the  ftand  out  of  the  hands  of  the  executor, 
can  do  less  than  it  would  expect  the  exe- 
cutor to  do  if  the  fiind  remained  in  his 
hands."  Accordingly,  in  Dean  v.  Allen,  I 
made  the  same  observations,  and  referred 
to  those  cases,  stating  that  if  the  executor 
acted  under  the  direction  of  the  Court, 
and  laid  everything  he  knew  fully  and 
fairly  before  the  Court,  he  would  be  pro- 
tected for  the  future,  and  that  the  Court 
would  be  enabled  to  prevent  him  from 
sustaining  any  injury  in  chc  of  being  sued, 
if  a  creditor  should  afterwards  arise.  There 
are  some  dicta  on  the  points  which  would 
bear  perhaps  a  different  construction,  but 
I  am  unable  to  find  a  dictum — certainly  no 
decision — which  bears  deliberately  against 
that  view  of  the  case,  which  appears  to 
be  the  prmciple  and  good  sense  of  the 
matter. 

Simmons  v.  BoUand  (9)  was  referred  to 
in  the  last-mentioned  case,  and  Sir  W. 
Grant  says,  *'  The  decree  of  the  Court  is 
no  protection  to  the  mcecutor;"  but  Mr. 
Beavan,  in  a  note  which  seems  to  eontahi 
the  proper  answer  to  tiiat,  says,  "  It  ap- 
pears horn'  the  argument  in  Simmn*  v. 

(9)  3  Mrr.  /i+7. 
2P 
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BoUandt  that  the  suit  was  not  for  the  gene- 
ral administration  of  the  estate,  and  this 
dreamstanee  might  therefore  justify  the 
observations  of  Sir  W.  Orant,  that  the 
decree  would  not  protect  the  executors. ** 

This  must  be  guarded  against  in  my 
observations.  I  do  not  mean  to  Bay,  that 
where  an  executor  is  ordered  to  pay  a  sum 
of  money  it  will  protect  him  from  creditors 
in  a  suit  for  the  administration  of  assets ; 
but  in  a  suit  for  the  administration  of 
assets,  I  apprehend  that  the  Court  order- 
ing him  to  pay  the  money  is,  personally, 
a  perfect  security  to  him.  Unless  that 
were  so,  it  would  paralyze  the  functions  of 
this  Court ;  and  this  Court,  in  &ct,  acts 
on  the  same  principle  with  respect  to  non- 
ezisdng  debts  which  may  hereafter  arise, 
as  it  would  in  the  case  of  existing  debts 
not  proved.  This  is  only  to  eifeet  a  secu- 
rity in  case  the  Court  sees  a  reasonable 
probability  that  a  creditor  may  afterwards 
come  forward,  who  is  not  now  able  to  esta- 
blish his  case.  My  opinion  does  not  inter- 
fere with,  but  carries  out  rather,  although 
in  a  different  form,  the  view  which  Lord 
Cottenham  stated  was  the  old  practice  in 
March  V.  Rusiell. 

That  is  tbe  view  which  I  take  of  this 
case,  and  I  thought  it  derirable  to  state  it, 
although  it  does  not  at  all  affect  my  judg^ 
ment ;  because  it  in  either  neat  proceeds 
on  the  &ct8.  I  think  the  fbets  themselves 
are  a  sufficient  proof  that  the  ground  land- 
lord would  proceed  by  ejectment,  and  not 
by  an  action  of  covenant  against  the  ori- 
ginal lessee,  in  which  case  alone  would 
Uiis  testator's  assets  be  affected. 


M.R. 

Nov.  20,  21  ;  >  WILUAMS  *.  BuaHBi. 

Dec.  2.  y 

Legaciett  Speeijte  or  DemonUraUve — 
Beal  Eitaie. 

A  te$tairix  had  jHwer,  under  her  firo- 
ther't  wiilf  to  appoint  real  and  personal 
ettate ;  the  gave  the  real  estate  to  tnuteet 
to  raite  1,000/.  and  pay  the  amonut  a$ 
legaeiet  to  varioue  perwmtt  and  etdijeet 
thereto  /or  E.  P.  and  hit  heira.  She 
then  gave  several  legacies,  payable  o»t  of 
her  oiM  personal  estate,  and  other  leffaeies 


payabte  out  of  an  unappotnted  wmetg  of 

herbrtaher'a  personalestate,  after  thedeoeate 
of  his  widott,  and  she  direeted  the  dulg  es 
aU  the  foregoing  legacies  to  he  paid  out  of 
her  permmtU  estatCt  and  if  deficient  for  fuU 
payment  either  of  duty  or  legacies,  ndb 
deficiency  was  to  be  made  good  out  of  Oie 
said  real  ettate,  on  which  she  charged  the 
same.  By  two  codicils  the  testatrix  ^fi 
other  legaeiet,  and  directed  that  the  sum 
bequeathed  out  of  her  brother's  estate  ahudi 
be  paid,  with  the  other  legacies,  immediately 
t^ter  her  decease  Held,  that  the  legacies 
given  by  the  codicils  were  charged  on  the 
real  estate,  and  that  the  legaeies  payable  vet 
^  the  brothei'e  estate  were  net  speeifiet 
but  damonstraiive* 

Eliiabeth  Williams,  by  her  will,  dated 
the  f  th  of  July  1860,  after  reciting  tbst 
under  the  will  of  her  brother,  Robert  Wil- 
liams, she  had  power  to  dispose  of  not  only 
the  real  estates  thereby  devised,  but  also  the 
personal  estate,  subject  to  tbe  life  interests 
of  Frances  Williams,  her  brother's  widow 
and  of  herself,  and  reciting  that  she  had  by 
a  deed,  dated  the  10th  of  March  1851,  exer- 
deed  her  power  of  appointment  over  the 
personal  estate  to  the  extent  of  one  moiety 
thereof,  she,  in  exerdse  of  her  power, 
appointed  dl  the  real  estates,  after  dw 
decease  of  her  rister-in-law  and  herself, 
unto  and  to  the  use  of  Thomas  Hughes 
and  his  heirs,  in  trust,  by  mortgage  of  Ae 
same,  or  a  competent  part  thereof,  to  ruse 
a  sum  of  1 ,0002.,  to  be  paid  in  several  smns 
to  divers  persons  at  the  several  times  and 
in  manner  therein  mentioned,  and  subject 
thereto  she  directed  that  the  estates  should 
be  held  in  trust  for  Ellis  Price,  but  in  esse 
he  should  die  under  twenty-one,  and  with- 
out leaving  issue,  then  in  trust  forhis  elda 
brother,  John  James  Price,  and  his  heirs. 
She  then  bequeathed  several  legacies,  and 
direeted  thai  they  should  he  paid  out  of  her 
CM  pertenai  estate  immediately  after  ber 
decease.  She  then  gave  other  l^aeies  out 
of  the  moiety  remainir^  unaj^oimled  «f  her 
brother's  personal  estate,  to  be  paid  after 
the  death  of  her  sister-in-law;  and  she 
also  directed  that  tbe  duty  upon  all  the 
foregoing  legacies  should  be  paid  ont  of 
the  residue  of  her  personal  estate,  in  order 
that  the  parties  might  receive  their  legacies 
in  fbll ;  and  if  there  should  be  a  defiden^ 
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of  ber  personal  estate  either  for  the  pay- 
ment of  the  legacies  in  fiill,  or  for  payment 
of  the  doty,  then  anch  defieieney  mast  be 
made  ap  out  of  the  said  real  estate,  on  which 
ji«  tker^  charged  the  same,  and  she  gave 
vhstever  icsidiie  might  remain  of  her  said 
kot^s  personal  estate,  or  of  her  own 
uffiiposed  of,  to  Jane  Williams,  but  in 
can  dhe  should  die  befbre  her,  then  to 
Jane  Watkins  Williams,  and  in  ease  of  her 
death  befera  her,  to  Ha^aret  Sophia 
ViDiinis. 

By  a  codicil,  dated  the  20th  of  July  1 854, 
flte  testatrix  revoked  several  legacies  given 
by  ber  will,  and  bequeathed  other  sums  in 
Ilea  thereof  to  the  same  persons.  She  also 
beqaeatiied  other  pecuniary  legacies  to 
(liferent  persons,  and  in  regard  to  the 
legacies  the  had  bequeathed  out  of  the 
moiety  remuning  unappointed  of  her 
brother's  personal  estate,  she  thereby  re- 
nted QkB  (tiieetaons  there  riven  that  the 
■mevae  tobe  paid  after  the  death  of  her 
deter-in-law,  and  her  will  then  was,  that 
fte  same  abould  be  paid  hionodiately  after 
her  decease,  in  common  with  the  other 
Icgades  named  in  her  will  and  in  that 
oodiciU 

By  a  second  codicil  to  her  will,  dated 
tie  lOth  of  January  1855,  after  varying 
some  of  the  l^acies  and  giving  others,  she 
■aid,  m  case  there  was  any  surplus  of  the 
aioney,  after  payment  of  debts,  funeral 
sad  testamentary  expenses,  and  the  several 
l^adea  directed  by  her  will  and  eodidl 
to  be  pud  out  of  her  own  personal  estate 
■anediatdy  after  her  decease,  she  gave 
ad  bequeathed  one-half  itf  Uis  s^  surplus 
Ofaay)  to  her  excentrixei,  Mn.  Fhmces 
ViffinM  and  Mary  EliiiUwth  Robert^  to 
be  equally  divided  between  them  ;  and  as 
t»  the  other  half  thereof,  she  gave  the  same 
to  ber  executrixes  and  executor  in  trust 
to  distribute  the  same  amongst  her  poor 
idationa  and  servants,  in  such  shares  and 
pt^oitions  as  they,  in  their  discretion, 
AaM  think  proper ;  and  in  other  reapects 
she  coo  finned  her  will  and  codicil. 

The  testatrix  died  on  the  lit  of  Febmary 
1855. 

Two  questions  were  now  ndsed,  the  one 
vbeUier  the  legaeiea  given  by  the  codieili 
were  charged  on  the  real  estate,  the  other 
vbeduc  tbey  were  general  or  sf«dfic. 


Mr.  R.  Palmer,  with  Mr.  W.  W.  Cooper, 
for  the  plaintiff  Frances  Williams,  an  exe- 
cutrix, and  one  of  the  residuary  l^tees. 

Mr.  Selwyn  and  Mr.  Fiteher,  for  the 
legatee,  whose  legacies  were  given  out  of 
tbe  personal  estate  of  the  testatrix.— The 
ehaige  upon  the  land  is  general,  and  in 
case  of  deBeiency  the  legatees  are  entitled 
to  payment  out  of  the  real  estate  appointed 
by  the  testatrix — HaniUt  v.  Packer  (l). 

Mr.  Folktt  and  Mr.  Amphlett,  for  the 
parties  entitled  to  the  real  estate.— :The 
chai^  upon  the  real  estate  is  confined  to 
the  legacies  g^ven  by  her  will :  it  is  a  par^ 
tial,  and  not  a  general  chaise ;  there  is 
nothing  to  extend  it  beyond  the  will.— 
EarUf  V.  Benbow,  2  Coll.  342  ;  a.  c, 
15  Law  J.  Rep.  (n.s.)  Chanc.  169. 
BoHner  v.  Bonner,  18  Ves.  879. 
HaU  V.  Seveme,  9  Shn.  516. 
Radbmm  v.  Jervit,  3  Beav.  450. 
Bjfne  V.  Curregt  3  Cr.  &  M.  608;  s.c. 
8  Law  J.  Rep.  (n.b.)  Exch.  177. 

The  Master  of  the  Rolls.  —  The 
charge  on  the  real  estate  was  general ;  it 
applied  to  all  the  legacies  which  the  testa- 
trix gave  out  of  her  own  personal  estate 
both  by  her  will  and  the  codicils ;  the  last 
codicil  in  effect  confirmed  both  the  pre- 
ceding inatmments.  In  case,  therefore, 
the  personal  estate  should  be  insufficient 
to  meet  all  demands,  the  deficiency  must 
be  supplied  out  of  the  real  estate  cha^d. 
I  assume  there  is  no  question  as  to  whether 
tbe  leganee  made  payable  out  of  the  bro- 
tber*a  personid  estate  are  made  a  charge 
on  the  real  estate. 

Mr,  Cary  and  Mr.  W.  H,  Oriffiih,  for 
tbe  l^tees  whose  legacies  were  given  out 
of  the  brother's  personal  estate.— The  tes- 
tatrix chains  all  her  real  estates  with  the 
payment  of  her  legacies ;  the  real  and 
residuary  legatees  are  entitled  to  nothing 
until  the  legacies  are  paid.  They  cannot 
claim  any  particular  preference — Spong  v. 
Sfong  (2).  They  also  asked  the  Court,  if 
necessary,  to  marshal  the  assets. 

Mr*  Lloyd  and  Mr,  Shapler,  for  the 
leaUnary  legatees.— The  real  estate  was 

(1)  Amb.  558. 

(S)  1  Yon.  ft  J.  Excb,  too. 
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made  the  security  for  the  legacies  given 
by  the  will  and  codicilS}  and  for  the  duty 
payable  thereon. — 

Hanhy  v.  Roberts,  Amb.  127. 

Masteri  v.  Maxtert^  1  P.  Wms.  421. 

The  Attorney  General  t.  Pariii»t  Amb. 
566. 

Ellia  T.  Walker,  Ibid.  309. 
Kirby  t.  Potter,  4  Ves.  748. 
Coloile  T.  Middleton,  3  Bear.  570. 
GiUau^e  t.  Adderley,  16  Yea.  384. 
Can^bell  t.  Graham,  1  Russ.  &  M. 

453 ;  1.  e.  9  Law  J.  Bep.  Chanc. 

234. 

JValker  t.  Laxton,  1  You.  &  J.  557. 
Ashbumer  t.  Macguire,  2  Bro.  C.C. 
108. 

Kirkpatrick  v.  Kilpatrick,  13  Ves.  476. 
Dickin  T.  Edwards,  4  Hare,  273;  s.  c. 

nom.  Diekin  t.  Barker,  14  Law  J. 

Rep.  (n.s.)  Cbanc.  22. 
milox  V.  AWm,  2  Russ.  452. 
Fowler  r.  Wilhughby,  2  Sim.  &  S.  354; 

s.  c.  4  Law  J.  Rep.  Chanc.  27. 
Spurway  t.  Olynn,  9  Ves.  483. 
ilfaim  T.  Copland,  2  BCadd.  223. 
Welhy  T.  Roekel^et  1  Buss.  &  M.  571; 

B.  c.  8  Law  J.  Rep. (n.s.)  Chanc.  142. 

Dec.  2. — The  Mabtbr  of  tbb  Rolls. — 
The  question  upon  which  I  reserved  my 
judgment  was,  whether  the  legacies  given 
by  the  testatrix  out  of  a  moiety  of  her 
brother's  estate,  over  which  she  bad  a 
power  of  appointment,  after  the  death  of 
her  sister-in-law,  were  demonstrative  lega- 
cies, or  whether,  if  the  brother's  estate 
&iled,  the  legacies  were  to  abate.  The 
cases  upon  this  subject  are  numerous.  In 
Diekin  v.  Edtoarde  it  was  observed,  "There 
is  no  doubt  that  where  a  testator  bequeaths 
a  sum  of  money  in  such  a  manner  as  to 
shew  a  separate  and  independent  intention 
that  the  money  shall  be  paid  to  the  legatee 
at  all  erents.  that  intention  will  not  be 
held  to  be  controuled  merely  by  a  direction 
in  the  will  that  the  money  is  to  be  raised  in 
a  particular  way,  or  out  of  a  particular  fund. 
It  may  be  difficult  in  some  of  the  reported 
cases  to  discover  the  evidence  of  that 
separate  and  independent  intention  which 
the  Court  has  ascribed  to  a  teaUtor  rather 
than  allow  the  objecu  of  his  bounty  to  be 
disappointed ;  but  I  understand  the  prin> 


ciple  of  all  the  decidoDS  to  be  that  wbieh 
is  relied  upon  by  Sir  T.  Plumer  in  Man 
V.  Copland,  and  is  expresse4, 1  think,  witit 
sufficient  distinctness  by  Lord  Macclesfield, 
in  Savilev.Blacket"  (a).  In  the  former  ease 
it  is  observed  that  what  constitutes  tbtt 
evidence  is  a  matter  of  great  nicety,  sod 
varies  considerably  in  different  cases.  1b 
Savile  v.  Blaeket,  The  Attorney  Geneni 
V.  Parkin f   Kirkpatrick   v.  Ki^triek, 
Fowler  r.  WiUoughhy,  WiUom  v.  Rkoda, 
and  Colvile  v.  Middleton,  tiie  legacies  wen 
held  to  be  demonstrative;  there  are,  how- 
ever, many  cases  which  go  the  other  way: 
where  the  direction  is  to  pay  the  I^^y  ont 
of  the  proceeds  of  a  particular  piece  of 
land,  if  the  land  fails  the  legacy  fails  alio ; 
and  it  is  very  difficult  to  draw  a  distinction 
between  the  case  of  land  and  a  particular 
fund  of  money.    Walker  v.  Laxton  is  the 
strongest  of  that  class  of  cases,  and  it  is 
not  easy  to  reconcile  it  with  Savile  t. 
Blaeket.    If  this  case  stood  upon  the  will 
alone,  the  legacies  would  be  specific,  bat 
the  clause  in  the  codicil  varied  the  esse 
materially ;  by  it  the  testatrix  put  all  the 
l^iacies  upon  the  same  fooUug,  and  re- 
moved one  of  the  most  important  mattm^ 
viz.,  that  the  legacies  were  not  to  be  paid 
until  after  the  death  of  the  sister-in-hkw. 
An  intention,  therefore,  was  to  be  collected 
from  the  codicil  that  the  legacies  should  be 
paid  at  all  events,  whether  the  fund  pointed 
to  was  sufficient  or  not.    I  consider,  there- 
fore, the  legacies  to  be  demonstrative. 


L.C.  > 

Dec  10   \  CKOFT, 

Equitable  Mortgage—Priority, 

At  lo  tKwre  a  loan,  d^poeiUd  tnfft  B. 
titie'deedt  relating  to  an  estate,  hnt  n^tke 
deed  of  conveyemce  to  hinuelf,  and  eigned  a 
memorandum  of  deposit,  which  repreteiUed 
thai  these  were  all  the  deeds.  A.  afterwards 
deposited  with  C,  who  had  no  notice  of  B.'t 
cUum,  the  conveyance  to  himself,  and  dupli- 
cates of  some  of  the  earlier  deeds,  and  also 
signed  a  memorandum  of  deposit  as  to  this 
loan : — Held,  that  B.  was  entitled  to  pri' 
ority. 

(8)  IP. Villi. 777. 
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Thu  «u  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls,  whereby  he  had 
gireD  priority  to  Miss  Willes,  an  equi* 
tsble  mortgagee,  over  Messrs.  Butt,  the 
•ppeUaats,  who  were  also  equitable  mort- 
pgees,  of  Roberts,  deoeawd,  whose  estate 
TO  bdng  administered  in  this  suit. 

The  pn^er^  in  questum  wat  the  sub* 
jcct  of  a  settlonent,  dated  in  August  1768. 
In  1826  tbe  estate  was  rested  in  Mr. 
ViUiamt  and  hii  son,  who,  fay  a  deed, 
ditedthe  22nd  of  December  1826,  which 
ndtcd  the  earlier  deeds,  mortgaged  to 
Hughes.  In  April  18SS  the  equity  of 
ndemption  was  conveyed  to  Roberts ;  and 
ID  February  1838  tbe  mortgagee's  interest 
was  also  conveyed  to  him.  In  1838  Ro- 
berts, who  was  the  solicitor  of  Miss  Willes, 
obtained  from  her  a  loan  on  the  security  of 
this  estate,  and  deposited  with  her  the 
deeds  Jrom  1768  to  that  of  December 
1826  inclusiTe,  describing  them  in  the 
memorandum  of  deposit  as  *'  the  title-deeds 
nUting"  to  the  estate.  Subsequently, 
Roberts  obtained  another  loan  from 
Messrs.  Butt,  and  deposited  with  Uiem  the 
deeds  of  April  1833  and  February  1838, 
snd  slso  duplicates  of  tbe  settlement  of 
Aogost  1768,  and  tbe  mortgage  of  Decem- 
ber 1826,  and  signed  a  memorandum  of 
deposit,  concealing,  however,  the  fact  of 
tke  pFCTions  ehan;e  in  fiivour  of  Miss 
WUles. 

ifr.  Palmer  and  Afr.  Goldtmid,  la  sup- 
port of  tbe  appeal,  contended  that  the 
deposit  with  Misa  W^lea  could  not  be  con- 
Hdered  as  a  deposit  of  title-deeds,  when  no 
title  was  shewn  by  tbem  in  the  depositor. 
The  appellant!  baid  no  notice  of  any  prior 
disrge,  and  receiving,  as  they  did,  the 
deeds  which  shewed  the  title  to  be  in 
Roberts,  they  must  be  entitled  to  priority. 
They  cited — 

H$mtt  v.  LooMmortt  9  Hare,  449  ; 

a.c.  21  Law  J.  Rep.  (m.s.)  Chanc. 

69. 

Maijoribank*  v.  ffovenden.  Dm.  11. 
Colyer  t.  Fineh^  5  H.L.  Cas.  924; 

S.C  26  Law  J.  Rep.  (n.s.)  Chanc. 

65. 

WaUnm  r.  Sloper,  1  Drew.  193. 
Wvrthmglom  t.  ilfer^n,  16  Sim.  547  ; 

S.C.  IS  Law  J.  Rep.  (h.8.)  Chanc. 

238. 


Rice  v.  Rice,  2  Drew.  73 ;  a.  c.  23 
Law  J.  Rep.  (n.s.)  Chanc.  289. 

Mr,  Selwyn  and  Mr,  Baggallay  said, 
that  the  question  was  merely  one  of  pri- 
ority. Between  equitable  mortgagees  the 
question  was  very  different  from  that 
arising  between  an  equitable  and  a  legal 
mortgagee,  to  which  most  of  the  cases  cited 
referred.  Miss  Willes  could  not  be  con- 
sidered guilty  of  fraud  or  gross  negligence 
in  not  having  all  the  deeds.  A  similar 
objecrion  might  be  made  to  Messrs.  Butt's 
conduct  in  taking  only  tbe  later  deeds, 
which  were  of  so  very  recent  date.  They 
refierred  to  KemMdy  f.  Orem  (1). 

Mr,  Qoldmid,  in  reply. 

Tbe  Lord  Chancellor  said,  that  both 
deposit*  were  accompanied  by  a  memo- 
randum in  writing,  amounting  in  each  ease 
to  an  agreement  by  Roberts  to  execute  a 
legal  mortgage  when  called  upon  to  do  so. 
There  had  been  different  opinions  as  to 
what  was  tbe  right  of  an  equitable  mort- 
gagee by  deposit,  whether  to  have  a  legal 
mortgage  or  to  have  the  estate  sold.  In 
the  present  case,  however,  the  right  of  each 
party  was  clear.  But  supposing  there  had 
been  no  deposit,  as  in  a  case  where  there 
were  no  deeds,  Misa  Willes  would  then  have 
been  entitled  under  an  agreement  in  1838, 
and  Messrs.  Butt  under  an  agreement  in 
1839.  There  could  then  be  no  doubt,  on 
the  principle  qui  prior  ett  tempore  potior 
gMtJure.  But  tliere  were  title-deeds ;  and 
when  Miss  Willes  took  the  deposit  she  had 
a  right  against  all  other  persons  coming 
after  her,  unless  she  wns  guilty  of  gross 
negligence.  His  Lordship  was,  however, 
clearly  of  opinion,  with  the  Master  of  the 
Rolls,  that  she  was  not  guilty  of  gross 
negligence.  What  took  place  amounted 
to  a  representation  by  Roberts  to  her  that 
the  deeds  given  to  her  were  all  the  deeds 
relating  to  the  estate.  It  was  true  that 
they  were  not  all,  as  the  most  material 
deed,  tbe  conveyance  to  himself,  was 
omitted.  But  was  that  gross  'negligence 
on  her  part?  His  Lordship  thought  no^ 
considering  the  representation  made  to  her 
by  Roberts  that  they  were  all,  although 

(I)  S  Myl.  &  K.  699. 
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Roberts  iru  gnilly  of  something  -very 
much  like  fraud.  The  appeal  mnat  there- 
fore be  dismissed,  with  costs. 


Wood 
Jan 


OD,V.C.> 

.12,16.i 


TAN8ITTAKT  V.  TAH8ITTABT. 


Baron  and  Feme^Contract  betwe€ 
Specific  Per/omanee — PmbUe  PoUey — De- 
murrer. 

A  wife  hat  power  to  eetUraet  with  her 
hmtband  withotU  the  interveiUion  ef  a  tnw- 
tee  not  onijf  m  reepeet  of  her  teparate  pro- 
perty, but  in  respect  of  aU  mattert  in  which 
the  it  in  the  potition  of  a  feme  sole.  There- 
fore, where  a  wife  has  instituted  a  tuit  in 
the  ecclesiastical  court  for  a  divorce,  an 
agreement  between  the  Husband  and  wife 
alone  for  the  compromise  of  the  tuit  will  be 
eupported,  provided  it  contains  no  tttpula- 
tiont  which  the  Court  cannot  eitforee.  But 
where  an  agreement  for  the  eompromise  of  a 
nit  for  a  dhoree  provided,  amongst  oMer 
<Alii^f ,  that  the  wife  thotdd  have  the  euslodjf 
of  two  of  the  ehitdren,  and  should  educate 
them  in  a  partieular  manner :  the  first  part 
of  such  provision  being  eonfmry  to  public 
poUcy,  and  the  latter  incapable  of  being  en- 
forced against  the  wife,  a  demurrer  to  a  bill 
filed  bjf  her  for  tpeeifie  peiformance  wat 

The  plaintiff,  Mrs.  Vansittart,  was  mar- 
ried to  her  husband,  the  defendant,  on  the 
27th  of  May  1&4S,  and  there  were  four 
ehildren  of  the  marriage,  three  sons  and  a 
daughter,  of  ages  ranging  from  ten  to  five 
years.  In  January  1857,  Mrs.  Vansittart 
instituted  a  suit  against  her  husband  in  the 
ecclesiastical  court  for  a  divorce  by  reason 
of  cruelty  and  adultery  ;  but  a  negotiation 
for  an  arrangement  was  entered  into  be- 
tween the  solicitors  of  the  parties,  in  con- 
sequence of  which  the  libel,  on  the  part  of 
the  plaintiff,  was  not  carried  in,  and  the 
negotiation  resulted  in  the  following  agree- 
ment, which  was  signed  by  Mr.  and  Mrs. 
Vansittart  *  at  the  office  of  the  latter's 
solicitor, 

"  Re  FansiUart  and  Vansittart. — In- 
structions for  deed  of  separation  and  core- 
nants.  Trustee — Hans  Busk,  Jun.,  of,  &c. 
tnutee  on  behalf  of  Mrs.  Vansittart.  The 


deed  to  contain  all  usual  and  necessary 
covenants,  clauses  and  agreements.  To 
protect  Mr*.  Vansittart  from  molestation, 
&c.  To  receive  her  present  income  under 
the  marriage  settlement,  or  otherwise  stated 
at  l&il.  per  annum.  Mr.  Vansittart  to 
allow  her  the  farther  annual  snm  of  120L, 
payable  half-yearly,  to  make  up  her  pre- 
sent income  to  SOO/.  per  annum,  to  be 
payable  out  of  the  income  receivable  1^ 
Mr.  Vansittart  under  the  marriage  aettl^ 
ment.  Mr.  Vansittart,  upon  due  payment 
of  separate  income,  secured,  by  trusteed 
covenant,  from  debts  of  Mrs.  Vansittart, 
The  children— Mrs.  Vansittart  to  have  the 
custody  of  two  of  the  children,  vis.  the 
daughter  (after  she  is  removed  from  school 
at  Midsummer)  and  one  of  the  sons,  vis. 
Cyril  Bexley,  and,  in  the  mean  time,  Sid- 
ney to  be  given  into  her  charge  for  half  the 
intervening  time,  viz.  the  first  ten-  weeka 
Sidney  to  be  with  Mr.  Vansittart  and  the 
remaining  period  with  Mrs.  Vansittart,  and 
Arthur  also,  if  Mr.  Vanuttart  doea  not 
object  and  Alice  to  apend  the  Easter 
holidays  with  Mrs.  Vansittart.  Mr.  Van- 
sittart to  have  the  custody  of  the  other  two 
sons,  vii.  Sidney  Nicholas  and  Clement 
Arthur,  should  he  desire  it,  on  the  daughter 
joining  her  mother.  In  the  event  of  the 
death  of  either  Alice  Rosalie  or  Cyril 
Bexley,  or  both,  Mr.  Vansittart  to  be  at 
liberty  to  place  either  one  or  both  of  the 
surviving  children,  in  their  stead,  nnder 
her  charge,  but  no  reduction  to  be  made 
in  the  allowance  to  Mrs.  Vansittart.  The 
children  not  to  be  sent  to  any  s<^ool 
in  Berkshire,  or  at  a  less  sum  than  601. 
a  year  for  each  child.  That  neither  Sidney 
nor  Arthnr  be  sent  to  any  school  without 
the  written  consent  of  facmi  Mr.  and  Mn, 
Vanaittart,  excq>t  the  public  schools  at 
Harrow,  Etim,  Westminster  or 'Vflnefaeater, 
the  naval  academies,  or  Oxford  or  Cam- 
bridge University  when  they  shall  have 
arrived  at  sufficient  age.  Those  in  the 
custody  of  Mrs.  Vansittart  to  be  instructed 
in  the  doctrines  of  the  Church  of  England; 
and  those  above  seven  years  of  age  to 
attend  its  worship,  and  to  be  taught  the 
Catechism  as  in  the  Book  of  Common 
Prayer ;  and  should  a  resident  governess 
or  tutor  be  engaged,  the  same  to  be  a  Pro- 
testant. In  case  of  illness  of  either  of  the 
children  in  Mr.  Vansittart's  charge,  Mrs. 
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Tttuhtirt  to  hare  tlie  care  of  sneh  during 
the  period  of  their  illnesa,  with  a  proper 
allowance.  The  holidays  and  the  half-hoti- 
dftys  of  the  children  who  may  he  at  school 
to  be  equally  divided  hetween  the  two 
jMieoti.  If  ineonTenieut  to  either  parent 
to  receiTe  them  at  such  times,  they  may 
remain  daring  the  whole  of  the  holidaya 
with  the  other  parent.  Both  parenta  to 
hare  eqnal  liboty  to  riait  and  to  eov- 
iHpoiid  with  them  while  at  school  at  all 
eoDTenient  tunea.  Any  of  Uie  aons^ 
who  may  be  with  Mrs.  Vansittart,  to  be 
allowed  to  visit  Mr.  Vansittart  for  any 
■paeeorspacei  of  time  mutually  convenient, 
not  exceeding  two  months  in  a  year; 
and  the  daughter  in  like  manner,  not  ex- 
ceeding one  month  in  a  year ;  and  in  like 
manner,  those  who  may  be  with  Mr.  Van- 
littart.  That  a  further  sum  of  402.  per 
snoam  be  paid  to  Mrs.  Vansittart  for  board 
tod  education  of  each  ehild  beyond  the 
two  whidt  may  remain  with  her,  bat  no 
allowance  to  be  made  fbr  occasional  or 
holiday  vints  aa  above.  That  the  allow- 
aaee  of  1202.  per  annum  commence  fram 
the  first  day  of  this  present  month  of 
March.  Mr.  Vansittart  paying  her  bills  and 
other  outgoings  up  to  that  day  not  exceed- 
ing sol.,  besides  20/.  due  to  her  for  fur- 
niture a*  soon  as  the  recent  sale  at  White 
Waltham  shall  be  completed.  That  the 
policy  on  the  life  of  Mr.  Vansittart  for 
1,2002.,  now  in  the  possession  of  Mrs. 
Taniittart,  shall  be  assigned  over  by 
Mr.  Vansittart  to  her  trustee  for  her  sole 
and  separate  benefit.  That  the  plate 
mA  linen  be  equally  divided.  That  the 
deed  aaugning  over  to  tenstees  the  sum 
of  4,0002.  be  for  Mr.  Austin's  (the  lady's 
solicitor's)  inspection  and  assurance.  That 
file  deed  of  separation  be  approved  by  Dr. 
Addams  on  behalf  of  both  parties ;  and  any 
dispute  which  may  arise  thereon,  or  in  Uie 
settlement  thereof,  be  referred  to  and  de- 
cided by  him,  and  which  deed  is  to  be 
executed  by  all  parties  forthwith.  That 
an  the  law  charges  be  paid  by  Mr.  Van- 
BiUarU  Should  Mr.  Vanaittart's  income 
he  augmented  by  a  preaentatlon  or  other- 
wise, one-third  of  aoch  inerease  to  be  paid 
to  Mrs.  Vansittart,  and  viee  venA  shonld 
Mrs.  Vanrittttt's  income  be  increaaed  from 
any  othv  loiiroe,  except  under  the  wills  of 
her  fitther  and  mother,  in  which  caae  Mrs. 


Vansittart  to  invest  one-third  of  such 
additional  income  for  Hxe  benefit  of  her 
children.  That  should  Mr.  or  Mrs.  Van- 
sittart, at  any  time,  take  the  children 
abroad,  they  should  give  written  notice  of  ' 
such  their  intention  to  each  other  previous 
to  doing  fo.  We  hereby  agree  to  the 
above, 

March  It,  1807. 

/Q.^_j-.  /Cluurles  Vansittart. 

V»ign«i;  -j^FnmceBRasaHeVansittart." 

A  copy  of  this  memorandum  was  fbr- 
warded  to  Mr.  Vanaittart's  solicitor,  who 
expressed  his  surprise  at  his  client  having 
been  allowed  to  sign  it  without  consulting 
him,  and  refused  to  recognize  it.  Mrs. 
Vansittart's  solicitor  then  caused  a  draft 
deed  of  separation  and  covenants  to  be  pre- 
pared in  accordance  with  the  memorandum 
of  agreement,  and  this  draft  was  laid  before 
Dr.  Addams,  who  perused  and  approved  of 
it  for  both  parties.  A  copy  of  the  draft 
was  then  sent  to  Mr.  Vansittart's  lolieitor, 
who  returned  it  unpemsed.  Afterwards 
Mrs.  Vansittart's  solicitor  caused  the  deed 
of  separation  to  be  engrossed  in  two  parta 
from  the  draft  approved  of  by  Dr.  Addams, 
and  such  deed  bore  date  the  9th  of  May 
1857,  and  was  expressed  to  be  made  be- 
tween Mr.  Vansittart  of  the  first  part,  Mrs. 
Vansittart  of  the  second  part,  and  H.  Busk 
of  the  third  part,  and  was  stated  to  be  in 
strict  accordance  with  the  terms  of  the  me- 
morandum. Mrs.  Vansittart's  solicitor  pro- 
duced this  deed,  with  one  part  executed  by 
his  client  and  Mr.  Busk,  to  Mr.  Vansittart's 
solicitor,  and  at  the  same  time  tendered  to 
bim  the  other  pait  for  the  purpose  of  bii 
obtaining  the  execution  thereof  by  the  de- 
fendant, bnt  he  refused  to  do  so.  The  bill 
was  then  filed,  by  Mrs.  Vansittart  and  Mr. 
Busk,  against  Mr. Vansittart,  and  it  prayed 
that  the  defendant  might  be  decreed  spe- 
cifically to  perform  the  agreement  of  the 
Hth  of  March  1857  on  his  part,  and  in 
pursuance  thereof  to  execute  and  deliver  to 
the  plaintifis  one  part  of  the  deed  of  sepa- 
ration and  covenants  so  engrossed  in  ex- 
change for  the  part  already  executed. 

The  defondant  demurrwL 

Mr.  Cainu  and  Mr,  Dart^  in  auppcMt  of 
the  demurer,  eited^ 

L^ard  V.  /oAHwa,  8  Vet.  S52. 
St.  John  T.  SU  John,  11  Ves.  526. 
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El»or0»jf     Bird,  2  Sim.  &  St.  872 ; 

8.  c.  3  Law  J.  Rep,  Cbanc.  190. 
Warrender  t.  Warrender,  2  CI.  &  F. 

488. 

WorraU  t.  /aeofr,  3  Mer.  256. 
WiUon  T.  mUon,  1  H.L.  Cas.  538; 

8.  c.  6  Moo.  484;  5  H.L.  Cas.  40; 

23  Law  J.  Rep.  (n.s.)  Ch*anc.  697. 
Wettmeath  v.  fVesitneath,  Jac.  126. 

'  Mr,  Itolt  and  Mr.  BUton,  in  support  of 
the  bill,  referred  to  the  Vice  Chancellor't 
judgment  in 

H^UtOH  T.  miton,  14  Sim.  405,  414  ; 

8.  «.  14  Law  J.  Rep.  (n.s.)  Chaoe. 

204. 

2  Roper' t  Huaband  and  Wife^  273,  note 

by  Jacob. 
Wellesley  v.  fVeltealey,  4  De  Gex,  M. 
&G.  537;  S.C.  22  Law  J.  Sep.  (n.s.) 
Chanc.  966. 
[Wood,  V.C.  referred  to  More  v.  Free- 
man (1).] 

Mr.  Darty  in  reply,  cited  Emery  v.  Wa»e 
(2). 

Jan.  15.— Wood,  V.C—The  bill  in  this 
case  was  filed  for  specific  performance  of  an 
agreement  entered  into  between  a  husband 
and  wife  to  execute  a  deed  of  separation. 
After  a  litigation  had  been  commenced  by 
the  wife  in  the  ecclesiastical  court  for  a 
divorce  on  the  ground  of  cruelty  and  adul- 
tery, several  comTqunications  passed  be- 
tween  the  solicitors  of  the  parties  with  a 
view  to  a  compromise,  and  the  result  was, 
that  at  a  meeting  between  the  husband  and 
the  solicitor  for  the  wife  the  following 
document  was  signed.--[Hi8  Honour  read 
the  agreement  of  the  11th  of  March  1857.] 
— ^This  agreement  was  executed  by  the 
husband  and  wife  alone,  the  trustee  for  &e 
wife,  who  is  joined  as  a  co-plaintii^  being 
no  party  to  it.  After  this  a  correspondence 
takes  place  in  which  the  husband's  solicitor 
eomplains  of  his  client  being  allowed  to 
execute  the  agreement  without  consulting 
him.  I  must  assume  the  agreement,  how- 
ever, to  have  been  fairly  entered  into,  and 
there  is  no  reason  to  suppose  otherwise ; 
bat  sUU  the  solicitor  complained.  The 
result  wa^  that  several  other  letters  passed 
between  Uie  solicitors,  until  finally  Mr. 

(1)  1  Bro.  P.C.  2S7;  8.e.  Bnnb.  205. 
(2}  8  Vai.  fiOfi,  514. 
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Vansittait's  solicitor,  on  the  '34t1i  of  Jmb, 
writes  a  letter,  which  I  must  tdce  to  be  im 
his  behalf  a  rejection  of  the  contract  as  fiw 
as  he  could  reject  it.  As  to  the  trustee,  be 
was  no  party  to  the  agreement,  and  from  the 
statements  in  the  bill  as  to  the  execution 
of  the  deed,  it  appears  that  the  dates  were 
as  follows  :~It  is  stated  to  have  been  ap- 
proved by  Dr.  Addams  on  the  4th  of  May, 
and  a  copy  of  the  draft  as  so  approved  was 
forwarded  to  the  defendant's  solicitor  some 
time  before  the  13th  of  April,  because  it 
was  returned  on  that  day  unperused,  that 
is,  before  Dr.  Addams  had  approved  of  it, 
but  it  does  not  appear  to  have  been  exe- 
cuted till  after  the  24th  of  June,  because 
the  paragraph  which  states  the  engrossment 
and  execution  follows  immediately  after 
the  statement  of  the  letter  of  the  24th 
of  June,  and  though  it  states  the  deed  \o 
bear  date  the  9th  of  May,  it  does  not  allege 
that  it  was  executed  on  that  day,  and  I 
must  assume  that  it  was  executed  after 
the  24th  of  June.  The  objections  raised  to 
the  bill  were,  first,  that  it  was  contrary  to 
every  principle  of  law  and  equity  for  a 
husband  and  wife  to  contract  with  each 
other ;  and,  secondly,  as  tp  the  stipulations 
afi^ecting  the  children,  it  is'  said,  that  the 
husband  cannot  contract  to  part  with  that 
eontroul  over  his  children  which  the  law 
gives  him,  such  a  contract  being  against 
public  policy.  Upon  these  points  1  was 
anxious  to  look  at  some  of  the  authorities, 
and  for  that  purpose  I  reserved  my  judg- 
ment. There  is  no  doubt  it  is  well  settled 
that  as  a  general  rule  there  can  be  no  valid 
contract  between  husband  and  wife,  they 
being  considered  as  one  person  in  law.  But 
there  is  one  well  known  exception  to  this 
rule,  and  that  ia  the  case  of  the  wife's  ewi- 
traets  in  respect  of  her  separate  estate.  In 
such  a  case  tiie  rule  eeues  to  have  applica- 
tion. It  was  said,  by  Lord  Justice  Turner, 
in  Hojie  v.  Hope  (3),  that  the  case  of  WUam 
v.  Wilson  had  not  altered  the  law  as  to  tiie 
incapacity  of  a  husband  to  enter  into  sudi 
a  contract  as  was  there  attempted  to  be 
made  with  his  wife  without  the  interreution 
of  a  trustee ;  but  with  regard  to  the  wife's 
power  to  contract,  it  appears  to  me  that  so 
far  as  regards  any  matter  in  which  she  is 
in  the  position  oi  a  fisnu  sole  she  may  oatcc 

(S)  4  De  Gex,  H.  &  O.  838)  s-c.  S3  Law  J. 
(1I.S.)  Chue.  682. 
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into  a  eontnet,  and  I  eaimoC  tsy,  tbmfon, 
duit  this  agreement  is  inTalirl  on  the  sole 
ground  of  itabeiDga  contract  between  hus- 
band ind  wife.  \Vh«re  the  wile  is  actually 
■uing  for  a  divorce  and  enters  into  an 
agreeinent  for  a  compromise  of  that  suit, 
that  seems  to  me  just  one  of  those  cases 
where  b«ng  at  arm's  length  with  her  has- 
hsnd  she  is  in  the  position  of  a  feme  sole, 
and  capable  of  entering  into  any  contract 
as  to  Ae  tcnni  of  locb  compromise.  There 
ii  me  Tery  strong  authority  as  to  a  wife's 
ttpmtj  to  contract  in  nich  a  oaae.  It 
k  the  ease  of  Baiemam  t.  the  ComOeu 
JiQSf(4),  and  the  authority  is  all  tha 
stronger  for  having  the  judgment  of  the 
Honae  of  Lords  moved  by  Lord  Redesdale 
sod  auented  to  by  Lord  £]don,  and,  as  Lord 
Cottenham  remarked  in  JVilson  v.  Wilton^ 
msterially  diminishes  tbe  force  of  the  latter 
lesmed  Judge's  observations  in  St.  John  v, 
SL  Jnkn.    In  that  case  disputes  between 
tlK  hatband  and  wife  having  been  referred 
tssrbitration,  an  award  was  made  directing 
ttrtsin  property  to  be  given  np  to  the  wife 
doiii^  the  joint  lives  of  herself  and  ber 
Inubuidf  provided  they  ihould  so  long  live 
Kpuate  and  apart.    The  award  was  esta- 
bUifaed  and  enforced  by  the  deeree  of  Lord 
Bcdesdale,  and  bn  decree  was  affirmed  in 
ths  House  of  Lords.  The  Lord  Chancellor 
■ud,  "  It  was  objected  to  the  award  that  it 
■ramed  the  jarisdietion  of  the  ecctesiaati- 
csl  court,  and  vrent  beyond  the  submission 
is  swarding  a  separation.    But  it  did  no 
Rich  thing.  It  assumed  that  there  must  be 
s  sepsration,  and  provided  accordingly." 
He,  therefore,  treats  it  as  a  case  in  which 
die  wife  being  at  arm's  length  with  her  hus- 
hsnd  must  be  considered  as  a  feme  sole ; 
ad,  if  it  were  not  so,  if  the  wife  litigating 
far  a  divorce  conld  not  settle  the  suit  with- 
rat  procuring  a  tmstee  to  enter  into  cove- 
Matt  on  her  behalf,  there  woald  be  great 
Afieolties  in  the  way  of  a  compromise, 
i4ieh  would  have  die  effect  of  preventing 
an  settlement  of  the  suit.    It  would  be 
laipssBible  to  enter  into  any  compromise 
rtsll.  Of  coarse,  however,  these  remarks 
anst  be  confined  to  cases  where  the  wife  is 
dealing  with  her  interests  as  a  feme  sole. 
H  in  consideration  of  the  wife  ahandiming 
Wiidtfiffadiv(»oe,thefaaaband  oovenants 

(4)  1  Dowl.  P.O.  2U. 
Bbw  Bnns,  XXVII^haio. 


to  grant  her  an  annaity,  that  ia  a  contract 
which  can  be  enforced,  the  stipulations 
being  such  as  the  Court  can  enforce  against 
the  wife.  But  if  there  are  other  stipulations 
not  strictly  relating  to  such  interests  which 
the  Court  cannot  enforce  against  her,  she 
can  have  no  relief.    Now,  there  are  two 
difficulties  in  the  way  of  granting  relief 
upon  the  particular  contract  before  me ;  one 
is  the  stipulation  that  the  husband  is  to  be 
secured  by  the  tnistee's  covenant  againat 
Mr.  Vansittart's  debts ;  and,  secondly, 
there  is  a  very  serious  objection  on  the 
ground  of  public  policy  to  those  parts  of 
the  agreement  which  provide  for  the  cus- 
tody of  the  ehildrm;  and  with  regard  to 
that  part  of  the  agreement  there  are  stipu- 
lations on  the  lady's  part  which  I  could 
never  enforce  against  her,  even  aasnming 
it  not  to  be  against  public  policy.  Mrs. 
Vaniittart  is  to  have  the  custody  of  some 
of  the  children  after  they  are  seven  years 
old,  and  there  is  a  very  special  stipulation 
as  to  their  being  taught  the  Church  Cate- 
chism, and  the  governess  or  tutor  bmng  a 
Protestant,  which  1  could  never  enforce 
^^nstherif  shefailedtoobserveit.  I  have 
no  means  of  making  the  children  wwds  of 
Courts  for  they  have  no  property,  and  then 
are,  therefore,  no  means  of  compelling  per- 
formance of  this  part  of  the  contract.  An- 
other part  of  the  contract  which  is  clearly 
gainst  public  policy,  is  that  provision 
which  stipulates  that  in  the  event  of  the 
death  of  one  of  the  children  residing  with 
the  wife,  the  husband  is  to  be  at  liberty 
to  place  one  of  the  other  children  under 
her  charge  in  its  stead,  treating  the  care 
of  the  children  as  a  burthen.    Under  the 
circumstances  it  seems  to  me  that  though 
the  wife's  power  to  contract  in  eonsider- 
aition  of  her  right  to  sne  for  a  divorce 
is  clearly  established,  particularly  by  that 
case  of  Bateman  v.  itoft,  still  the  difficultj 
remains  insuperable  with  regard  to  those 
other  elanses  of  the  agreement  of  which  the 
performance  cannot  be  compelled ;  and  the 
demurrer  must  be  allowed.   There  will  be 
no  liber^  to  amend  (5). 


(5)  Ths  Vise  Cbaaesllor's  JndgmeDt  iru  af- 
fltmed,  Ob  the  llth  of  Mareb,  by  the  ftall  Cowt 
of  Appeal.  SeefMat, 
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Wood,  V.C.  1 
1857. 

July  20.      r        BROOKE  •.  OARROD. 

L.C. 
Deo.  9. 

Will — Vendor  and  Purchaser— Right  of 
Pre-emption— Lachet. 

A  tettator  directed  Am  tnutee$  to  offer 
hit  real  estate  to  His  brother  M.  for  2,500/.  ; 
but  in  ease  M>  should  not  be  living  at  the 
time  of  his  decease,  or  should  not  within  one 
calendar  month  after  that  event  signify  to 
the  trustees  his  intention  to  take  the  estate  at 
that  sum,  or  should  not  at  the  expiration  of 
two  calendar  months  from  the  time  of  signify- 
ing such  his  intention  pay  the  said  sum  of 
2,500^  to  the  trustees,  the  trustees  were  to 
sell  the  estate.  M.  tigni^ed  his  inlentiou 
to  accept  within  the  month  after  the  testator*e 
death,  and  he  asked  for  an  abs^aet  of  title. 
Nothing  further  was  done  uiUil  after  the  expi- 
ration of  the  two  months.  It  was  held,  by  one 
of  the  Vice  ChaneeUers,  and  affirmed  on  ap- 
pealt  that  the  right  of  pre-en^tion  wae  gome, 

Samuel  Garrod,  of  Gooderstone,  in  the 
county  of  Norfolk,  by  his  will,  dated  in 
1843,  devised  to  his  sons,  Mallows  Garrod 
and  Henry  Garrod,  all  his  measuages,  &c. 
in  Gooderstone,  as  tenants  in  common, 
charged  with  an  annuity  of  50/.  for  his  wife 
for  life,  and  with  several  legacies  amount- 
ing  to  1,800/.  At  the  time  of  the  testa- 
tor's death  the  estate  was  subject  to  a 
mortgage  for  2,200/.,  and  in  1846  M. 
Garrod  and  H.  Garrod  mortgt^ed  the 
devised  estate  for  4,400/.,  out  of  which 
they  paid  off  the  2,200/.  mortgage  and 
800/.  of  the  legacies. 

H.  Garrod,  by  his  will,  dated  the  23rd 
of  July  1856,  directed  his  trustees  to  offer 
all  and  every  his  messuages,  &c.  in  Gooder- 
stone  or  elsewhere  to  his  brother  Mallows, 
at  the  price  or  sum  of  2,500/, ;  but  in  case 
the  said  M.  Garrod  should  not  be  living 
at  the  time  of  bis  decease,  or  should  not 
within  one  calendar  month  after  that  event 
signify  to  the  said  trustees  or  trustee  his 
intention  to  accept  and  take  the  said  here- 
ditaments and  premises  at  the  price  or  sum 
aforesaid,  or  should  not  at  expiration 
of  two  calendar  months  from  the  time  of 
signifying  such  his  intention  pay  the  said 
sum  of  2,500/.  to  the  said  trustees  or  trus- 


tee as  aforesaid,  then  he  authorised,  em- 
powered and  directed  the  said  trustees  or 
trustee  to  make  sale  and  absolutely  dis- 
pose of  the  said  messuages,  &c.  with  tbeir 
appurtenances,  either  together  or  in  parcels, 
at  one  or  separate  time  or  times,  and  either 
by  public  auction  or  private  contract  u 
therein  mentioned ;  and  he  directed  the  sud 
trustees  or  trustee  to  stand  possessed  of 
the  money  to  arise  from  such  sale  or  soles, 
or  in  the  event  of  the  said  M.  Garrod 
electing  to  accept  and  take  the  said  here- 
ditaments and  premises  at  the  price  oi 
sum  aforesaid,  then  to  stand  possessed  of 
the  said  sum  of  2,500/.  and  the  rents  and 
profits  of  the  said  hereditaments  and  pre- 
mises, until  the  same  should  be  sold  and 
conveyed  as  aforesaid,  in  trust,  in  the  first 
place,  to  pay  off  and  discbarge  any  mort- 
gage or  mortgages,  if  any,  affecting  the 
same  hereditaments  and  premiaes,  and  the 
expenses  of  paying  off  and  discharging  the 
same  and  of  the  sale,  and  to  stand  po»- 
sessed  of  the  residue  of  the  trust-monies, 
upon  trust  for  his  brother  William  and  his 
sisters  Sophia  Reynolds,  Mary  Brooke  and 
Ann  Garrod. 

H.  Garrod  died  on  the  lUh  of  October 
1856,  and  at  the  time  of  his  death  the 
estates  were  subject  to  the  4,400/.  mort- 
gage, and  the  legacies  of  1,000/.  given  by 
S.  Garrod's  will.  S.  Garrod'a  widow  died 
in  Henry's  lifetime,  having  received  her 
annuity  up  to  the  time  of  ber  death. 

On  the  29th  of  October  1856  M.  Gar- 
rod's  solicitor,  by  his  direction,  sent  to  the 
trustees  a  notice  of  bia  intention  to  pur- 
chase the  estate  at  the  price  fixed  by  the 
will,  and  on  the  1st  of  November  he  wrote 
to  the  solicitor  of  the  trustees,  requesting 
him  to  send  the  necessary  abstracts  of  title 
as  early  as  possible.  To  this  application 
the  following  answer  was  sent  on  the  Srd 
of  November : — "  Dear  sir, — Garrod  de- 
ceased,— I  beg  to  acknowledge  the  receipt 
of  your  favour  herein,  and  will  take  an  early 
opportunity  of  seeing  my  clients  thereon." 
After  this  nothing  appears  to  have  been 
done  until  tiie  14th  of  January  1857,  when 
M.  Garrod's  solicitor  again  applied  to  the 
solidtor  of  the  trustees  for  an  abstract  of 
title ;  but  no  abstract  was  furnished,  nor 
did  M.  Garrod  tender  the  purchase-money 
or  any  conveyance,  and  on  the  llth  of 
February,  upon  his  solidtor  calling  upon 
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the  •oliettor  of  the  trustees,  be  was  in- 

fbrmed  tbat  the  executors  were  advised 
ibej  had  then  no  power  to  convey  the 
ertate,  except  under  the  direction  of  the 
CoDrt,  as  the  purehase-money  had  not 
ben  paid  within  two  months  from  the 
time  when  M.  Oairod  signified  his  inten- 
tion of  purchasing  the  estate  on  the  terms 
SKBtioned  in  the  will. 

The  bill  was  filed,  by  the  trustees,  for 
the  pupMe  of  carrying  into  effect  the 
tnuta  of  H.  Garrod's  will;  and  the  ques- 
lini  BOW  argued  was,  whether  the  right  of 
pre-emption  given  by  the  will  to  M. 
Ganod  was  or  was  not  lost  by  leason  of 
tiK  non-payment  of  the  purefaase-money 
withiD  the  time  limited. 

Mr,  Cairna  and  Mr.  Pitman  appeared 
for  thepluntiSs. 

Mr.  Oibome  and  Mr.  Hastingt,  for  the 
defendant  M.  Garrod,  cited — 

Oukellv.  Harman,  11  Yes.  489,  A07. 
Dttuton  V.  Daaaon,  8  Sim.  346. 
Pyke  V.  Northwood,  1  Beav.  152. 
Pegs  T.  Wudem^  16  Beav.  289. 
Tht  Earl  of  Radnor  v.  Skafto,  11  Vei. 
448. 

Mr.  Dartf  tor  the  legatees  interested  in 
Ae  pnrdiase-money,  referred  to~ 
Barrett  v.  Sabine,  1  Vern.  269. 
Davii  r.  Thomas,  1  Russ.  &  Myl.  606 ; 
B.C.  Tarn.  416;  9  Law  J.  Rep. 
Chanc.  232. 
MoMter-f.  mileuffhby,  1  Bro.  F.C.  12fl, 
fol.  edit. 

Smith  T.  Pawaon^  2fi  Law  Times,  40. 
Mr,  Osteme,  in  reply. 

Wood,  V.C.—In  this  case  I  may  take 
it  that  it  is  a  trust  with  a  double  aspect 

this  deseriptioii — a  trast  to  eonv^  to 
Mallows  Ganod,  at  the  price  or  sum  of 
SfSOOl,  provided  that  he  do,  within  one 
nlendar  month  after  the  testator's  death, 
ognify  his  intention  to  take  the  property 
«t  that  price,  and  that  he  do,  within  two 
calendar  months  afler  signifying  that  in- 
tentioD,  pay  the  sum  of  2,500l.  to  the 
^™tees;  and  if  he  does  not  do  that, 
^  tiiat  they  shall  hold  in  trust  to  sell 
fnoslly.  Therefore,  supposing  the  offer  is 
M^led  witUa  the  calmdar  mon^,  and 


supposing  the  money  is  paid  within  the 
two  calendar  months  following,  they  had 
no  option  on  the  one  hand ;  and  on  the 
other  hand,  they  had  no  option  with  regard 
to  the  other  legatees,  in  the  event  of  the 
two  conditions  not  being  complied  with, 
to  take  any  other  course  than  that  of  sell- 
ing by  auction.  This  being  a  privilege 
given  by  the  will,  it  is  a  condition  that 
roust  be  striotly  complied  with,  and  is 
somewhat  analt^ns  to  a  ease  between 
vendor  and  purchaser,  where  time  is  of  the 
essence  of  the  contract,  and  where  the 
parties  have  not,  by  their  dealings,  waived 
any  privilege  arising  from  that  element 
in  the  original  contracL  On  the  other 
band,  if  one  had  seen  anything  in  the 
shape  of  fraud,  or  possibly  laches,— a  more 
difficult  case  with  reference  to  those  who 
take  subject  to  the  condition  not  being 
complied  with,— but  such  a  degree  of  laches 
on  the  part  of  the  trustees  as  to  induce  the 
Court  to  say  that  that  was  the  sole  cause 
of  Mallows  Garrod  not  complying  modo  et 
fermd  with  these  conditions,  in  such  a  pos- 
sible case  relief  might  be  given  to  Mallows 
Garrod  in  that  respect.  But  the  case,  in 
fact,  on  the  evidence,  is  tiiis :  how  Mallows 
GaiTod  has  fallen  into  the  difficulty  may 
not  be  very  easy  to  see.  It  is  just  pro- 
bable (as  suggested  by  Mr.  Dart)  that  he 
may  not  have  had  the  money  ready  ;  but 
certainly  be  shews  not  the  slightest  eager- 
ness or  desire  to  comply  with  the  condition 
for  payment  of  the  purchase-money.  It 
is  much  easier  to  say  you  intend  to  buy 
than  to  find  the  money  and  make  the  pay- 
ment. He  does  simply  this  :  he  indicates 
his  intention  on  the  29th  of  October  1856; 
of  course  very  early  after  the  death  of  the 
testator,  as  the  testator  died  on  the  llth. 
Therrfore,  he  was  clearly  within  the  time  as 
to  the  in^cation  of  his  intention  to  purchase. 
It  then  became  his  duty  by  the  29th  of 
December  to  pay  the  puiehase- money, 
and  Uie  duty  of  the  trustees  on  such  pay- 
ment to  make  the  conveyance. 

The  next  step  he  takes  is  a  singular  one, 
and  does  not  look  very  much  like  an  in- 
tention of  fairly  completing  the  purchase. 
He  had  been  co-owner  with  his  brother, 
and  had  concurred  with  him  in  mortgaging 
the  property  ;  and  either  one  of  two  things 
must  have  taken  place,  either  the  abstract 
must  have  been  Mt  with  them,  and  in  thsb 
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cue  it  would  be  in  M allowi  Oanod's  pos- 
teuion  as  mneh  as  his  brother  Henry's, 
or  it  would  be  in  the  possession  of  the 
mortgagees,  lliat  being  the  case,  his  soli- 
citor gives  to  the  trustees  the  notice;  and 
after  the  notice  has  been  duly  given,  he 
writes  then  to  the  solicitor  of  the  trustees, 
on  the  Ist  of  November  1856,  *'  I  did  not 
know  until  to-day  that  you  were  concerned 
for  the  exeeators  herein.  My  client,  Mr. 
H.  Garrod,  wrote  to  me  on  l^e  28th  ult., 
requesting  nie  to  give  notice  to  hi*  late 
brothnr'a  executors  that  be  would  aecept 
tho  estate  at  the  price  it  was  directed  to  be 
offered  to  him,  and  to-day  he  has  called 
on  me  with  a  copy  of  his  broUier*s  will, 
and  placed  the  matter  in  my  hands." 
Here  I  have  Mallows  Garrod  clearly  aware 
of  all  the  conditions  which  it  was  necessary 
for  him  to  observe  to  become  the  pur- 
chaser. He  has  got  a  copy  of  his  brother's 
will,  and  leaves  it  with  the  solicitor. 
Then  he  says,  *'  I  presume  there  will  be 
no  difficulty  in  carrying  out  the  testator's 
directions,  as  Mr.  M.  Garrod,  through  me, 
has  signified  his  intention  to  take  the 
estate  at  the  price  fixed  thereon  by  his 
brother,  and  1  have  informed  the  exeeutors 
thereof,  I  will  thank  you,  therefore,  to 
send  me  the  necessary  abstracts  of  title  as 
wly  as  possible,  that  the  matter  may  be 
carried  throngh  in  accordance  with  the  tes- 
tator's will."  That  is  somewhat  of  asingnlar 
application,  inasmuch  as  Mallows  Gairod 
had  an  abstract  of  title  down  to  the  mortgage 
of  1846.  It  may  be  possible  that  the  testa- 
tor, Henry  Garrod,  might  have  made  some 
mortgage  since  that,  and  it  might  not  be 
an  unreasonable  request,  therefore,  in  that 
view,  although  from  the  subsequent  corre- 
spondence I  rather  collect  that  this  gentle- 
man was  insisting,  and  that  the  solicitor 
was  advising,  that  he  should  call  for  the 
title,  in  order  that  if  he  found  a  flaw 
in  tiie  title  he  might  fly  ofil  1  do  not 
think  that  is  the  right  which  the  testator 
intended  to  offer  him.  He  intended  to 
offer  him  the  option  of  pnrohasinji^  aye  or 
no,  will  you  take  it?  And  if  you  agree 
to  take  it,  I  expect  the  money  will  be  paid 
within  that  limited  time.  The  answer  to 
this  application,  on  which  Mr.  Osborne 
relies  as  shewing  that  there  has  been,  he 
eannot  say  fraud — that  would  be  much  too 
^igfa  a  t«m— but  laches  on  the  part  of  the 


tmstees,  from  whidi  he  says  he  is  not  lo 
suffer,  is  this      "  Dear  Sir, — I  beg  to  ac- 
knowledge the  receipt  of  your  favour  here- 
in, and  will  take  an  early  opportunity  of 
seeing  my  clients  thereon."    He  does  not 
say  whether  there  will  be  any  difficulty  or 
not,  but  he  says,  I  will  inform  my  client! 
that  you  have  asked  for  an  abstract;  that 
is  the  highest  it  can  be  taken  at  I  assnme 
he  did  tell  his  clients  that  this  gentlemsn 
had  asked  for  an  abstract;  but  this  gentle- 
man does  not  take  a  single  step  from  that 
time  till  the  14th  of  January,  seventeen 
days  aftur  the  two  months  had  expired ;  ha 
never  stirs  or  evinces  the  slightest  anxiety 
to  Ofmiplete  his  pnrehasie  under  that  notioe 
up  to  that  time :  and  then  the  question  it, 
whether  I  am  to  say,  assuming  for  the  mo- 
ment that  the  trustees'duty  would  be  to  fur- 
nish him  with  such  abstract  as  he  requires, 
that  the  simple  fact  of  their  continuing  for 
two  or  three  months  not  to  furnish  the 
abstract  would,  in  the  absence  of  any  fur- 
ther application  or  the  slightest  movement 
on  his  part  to  accelerate  or  to  expedite  tiie 
trustees,  be  a  species  of  laches  as  between 
him  and  the  trustees,  which  would  authorise 
him  to  say  to  the  other  eeatuis  que  tnut  that 
the  trustees'  conduct  had  been  of  that  un- 
conscientious description  that  he  can  found 
on  it  a  right  against  the  eeatuu  que  frwl. 
The  question  is,  whether  I  am  to  say  this 
description  of  laches,  simply  not  answering 
a  letter  when  you  have  asserted  your  right, 
you  taking  no  further  step,  keeping  the 
money  in  your  packet  as  many  months  as 
you  may  be  willing  to  keep  it  without  the 
least  effort  on  your  part  to  come  to  a  con- 
clusion, having  the  will  before  you,  and 
knowing  the  prescribed  time  within  which 
the  money  is  to  be  paid ;  that  all  that  is 
to  be  simply  laches  on  the  part  of  the 
trnsteea,  and  no  laches  on  the  part  of  the 
intended  purchaser.    1  confess  tiiat  if  this 
ease  had  been  the  ordinary  ease  between 
vendor  and  purehaaer,  with  n  condition 
that  time  waa  to  be  of  the  essence  of  the 
contract,  I  oould  not  say  that  this  was  not 
the  purchaser's  laches  when  he  simply 
asked  for  something  which  he  was  expect- 
ing all  this  time,  and  nothing  had  been 
done  on  the  other  side ;  but  to  say  that 
there  is  any  such  laches  on  the  part  of  the 
trustees  as  has  prevented  this  gentleman 
from  prooeeding  on  the  oontiact,  is  im- 
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poMble;  1m  eann<A  aay  tliat  ■ometlimg 
dat  tht  tntsten  hsd  done  or  had  not  done 
hn  iDcnUbly  prevented  him  firom  com- 
pleting the  contract;  the  caie  does  not 
depend  upon  a  condition  being  ftilfllled  bj 
tbird  penoni,  but  simply  on  whether  the 
negligence  of  trnstees  should  vary  the 
lif^ts  of  persons  who  are  to  take  benefit* 
nnder  the  testator's  will. 

It  seems  to  me  that  I  cannot  hold  in 
this  case  that  this  gentleman  has  placed 
himself  in  that  position  in  which  he  ought 
to  he  placed  before  he  is  entitled  to  make 
die  pnrcfaase  of  the  propertf.  He  never 
ssggestcd  to  the  tmstcea  to  expedite  them- 
arives,  or  naked  a  Airther  question.  The 
nbseqnent  correspondence  shews  that  he 
was  wanting  an  alMtract  for  a  purpose  that 
be  ought  noL  He  does  not  say  that  he 
wants  the  abstract  to  prepare  the  convey- 
ance or  anything  of  that  kind.  He  does 
not  prapare  a  conveyance,  or  tender  the 
money  and  say,  "  here  is  the  money  ready; 
all  this  delay  is  your  delay,  and  not  mine, 
and  I  wish  to  put  myself  right  with  regard 
to  the  testator's  will."  It  seems  to  me 
ss  neariy  as  possible  to  fall  within  the  case 
of  DmmtOM  v.  Dawton,  and  more  nearly 
&lls  within  that  case  of  Masters  v.  Wil- 
la^hbtft  cited  by  Mr.  Dart,  where  the 
l^tee  had  the  right  to  purchase  an  estate 
worth  lOfOOOJ.  for  6,000/.,  if  she  tendered 
the  money  within  a  given  time.  She  filed 
s  bill,  but  not  having  tendered  the  money 
vithiu  the  time,  she  was  not  entitled  to 
the  benefit  of  the  contract.  I  cannot  say, 
tbtrefore,  that  as  against  third  persons 
this  benefit  has  not  been  lost,  and  entirely 
lost  by  the  laches  of  the  beneficiary.  It  is 
dear  die  money  is  to  be  paid  within  a 
giTen  time,  or  the  benefit  is  not  to  be 
Rcnved;  and  it  seems  tome  that  Mallows 
Garrod  baa  lost  the  benefit  by  his  laches. 
There  will  be  ft  direction  for  the  sale  of 
das  property,  and  there  ought  to  be  a 
dedaiation  that  the  purchase-money  of 
tfiOOl.  not  having  been  paid,  or  tendored 
1^  the  defendant  Mallows  Garrod  within 
die  period  prescribed  by  the  testator's  will, 
the  testator's  estate  ought  now  to  be  sold 
ij  aoetioa  hj  the  tonsteea. 

Mr.  Dart.— 'The  trustees  have  full  power 
to  sell.  There  is  no  necessity  to  put  the 
estate  to  the  expoM  of  selling  it  in  court. 


Wood,  V.C. — The  trustees  have  brought 
jt  on,  and  have  taken  the  case  out  of  the 
limits  of  the  will.  The  common  couxae  ia 
to  have  a  sale  in  court. 

Dec.  9.— -The  case  came  on  to  be  heard, 
before  the  Lord  Chancellor,  on  appeal  by 
the  defendant  M.  Garrod;  when 

Mr.  Osborne  appeared  for  the  appellant. 

Mr.  Bevir,  for  the  plaintiffs  ;  and 

Mr.  Dart,  for  the  legatee*  interested  in 
the  purchase- money, 

Mr.  Osborne,  in  reply. 

The  ease  of  Leehmere  v.  the  Earl  of 
Carlisle  (1)  was  referred  to,  in  addition  to 
those  cited  below. 

The  Lord  Chancellor  said  that  his 
first  impression  was  in  favour  of  Mr.  Os- 
borne's at^ument,  but  that  impression  had 
been  removed  by  Mr.  Dart.  It  had  been 
said  that  what  the  defendant  Mallows 
Garrod  did,  in  demanding  the  abstract  of 
title,  was  equivalent  to  the  payment  re- 
quired by  the  will  to  be  within  two  months; 
and  that  he  was  prevented  from  fulfilling 
the  condition  by  circumstances  which  the 
Court  would  consider  as  sufficient  to  entitle 
him  still  to  the  exercise  of  this  right  of 
pre-empdon.  On  that  subject  his  Lord- 
ship had  often  had  occasion  to  say  that  the 
Courts  had  gone  to  a  mischievous  extent 
in  altering  the  express  contracts  of  parties. 
The  only  sound  principle  in  such  cases 
was,  that  if  there  was  a  contract  to  do  one 
thing,  and  another  independent  contract 
to  do  it  within  a  particular  time,  the  Court 
may  separate  them,  and  give  effect  to  the 
first  where  time  was  not  of  the  essence  of 
the  contract;  bnt  if  there  is  a  contract  to 
sell  an  estate  for  a  sum  of  money,  to  be 
paid  on  a  particular  day,  the  Court  will 
enforce  the  contract,  and  not  vary  it  by 
adding  to  the  time  for  payment.  Cases 
were  to  he  found  in  which,  undoubtedly, 
where  time  would  be  at  law  of  the  essence 
of  the  contract.  Courts  of  equity  had 
adopted  a  different  construction.  There 
was,  however,  no  authority  to  shew  that 
this  Court  would  vary  the  terms  which  a 
testator  had  imposed  upon  his  gift,  or  that 
the  Court  wonld  consider  anything  as 

(I)  9  P.  WmB.Sll. 
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equivalent  to  the  conditions  imposed  by 
the  testator.  Cujut  est  dare^  ^ui  e$t  dit- 
j»ner«.  There  might  be  a  distinction 
where  the  party  being  ready  and  willing 
to  pay  the  money  had  been  prevented  by 
the  act  of  the  other  party,  and  in  such  a 
case  his  Lordship  would  be  loth  to  aay 
that  the  Court  would  not  give  relief.  In 
the  present  case  Mr.  Oaborne  ingeniously 
argued  that  Mallows  Garrod  was,  in  sub- 
stance, prevented  paying  the  money  within 
the  stipulated  time  by  the  conduct  of  the 
irustees.  It  was  contended  that  it  was 
the  duty  of  the  trustees,  on  receiving  the 
appellant's  letter,  to  send  an  answer,  and 
that  he  could  not  prepare  the  conveyance 
until  he  heard  from  them.  There  were 
several  fallacies  in  this.  The  testator 
meant  to  stipulate  that  the  money  should 
be  in  the  hands  of  the  trustees  within  the 
two  months,  or  that  they  should  sell  the 
estate.  That  went  to  the  root  of  the  case. 
If  it  were  not  so,  his  Lordship  would  be 
unwilling  to  say  that  the  not  obtaining 
a  conveyance  was  attributable  to  the  laches 
of  the  trustees.  But  to  extend  the  time 
limited  by  the  testator  himself  would  be 
to  defeat  his  deliberate  intention. 

Appeal  dismitsedt  with  eotts. 


FELL  0.  DE  WINTOK, 


L.C. 
Dec.  10 

Fendor  and  Purehoier^  Mortgage  to 
Trustees. 

Where  a  mortgage  was  made  to  secure  a 
sum  of  stock,  which  was  for  the  purpose  sold 
by  trustees  who  had  power  to  give  receipts 
for  monies  and  power  to  vary  securities,  the 
mortgage  was  held,  as  between  vendor  and 
purchaser,  not  to  be  sufficiently  discharged 
on  payment  of  a  sum  of  money  to  the  irus- 
teeSt  the  money  not  appearing  to  have  been 
again  invested  in  stock  or  upon  seeuritjf. 

This  was  a  suit  for  specific  performance 
of  an  agreement  for  the  sale  of  an  estate, 
as  to  which  the  only  question  was,  whether 
a  good  title  had  been  shewn.  The  point 
upon  which  it  was  said  that  a  good  title, 
as  alleged  by  the  defendant,  was  not 
shewn  was  stated  in  the  tenth  paragraph 
of  the  plaintiff's  hill  thus, — "  that  it  does 


not  appear  that  the  two-sixths  of  Ac 
purchase-money  paid  to  the  said  Francei 
James,  as  surviving  trustee  of  Uie  mat^ 
riage  settlement  of  Charles  Cliflon,  and 
the  one-sixth  of  the  purchase-money  paid 
to  the  trustees  of  the  marriage  settlemeat 
of  the  said  Mary  Ann  Clifton  were  pro- 
perly invested  in  stock,  according  to  the 
trusts  of  those  settlements  respectively." 
The  title  to  the  estate  arose  thus :  in  the 
year  1815  Charles  Claude  Clifton  pur- 
chased the  property.  He  had  married, 
about  the  year  1805,  one  of  the  two  daugh- 
ters  of  Thomas  Young,  and  having  sur- 
vived his  wife,  was  a  widower  with  three 
children,  two  daughters  and  a  son,  Charles 
Clifton.  Under  the  will  of  Thomas  Toung 
his  property  was  distributed  in  luch  a 
manner  that  Mrs.  James,  one  of  the  daa|  ^- 
ters  of  Thomas  Toung,  took  one  moiety; 
and  the  other  moiety,  which  would  have 
gone  to  Mrs.  Clifton  if  she  had  been  alive, 
had,  by  virtue  of  the  settlement  made  on  her 
marriage,  been  so  disposed  of  that  Charles 
Claude  Clifton,  the  widower,  was  entitled 
to  it  for  his  life,  with  remainder  to  his  chil- 
dren, after  his  death,  in  equal  shares.  Mr. 
Charles  Claude  Clifton  being  thus  entitled 
to  an  interest  in  the  residuary  estate  of 
Thomas  Young,  purchased  this  estate,  and 
in  order  to  ruse  money  for  enabling  him  to 
pay  for  the  same,  he  borrowed  of  the  exe- 
cutors and  trustees  of  Thomas  Young  two 
large  sums  of  stock,  one  of  14,498i.  Is. 
Si.  per  cent,  consols  and  the  other  1,16BL 
1«.  9d.  31.  percent,  reduced,  which  formed 
either  the  whole  or  the  main  part  of  the  pur- 
chase-money. Theestatewas  thenconveyed 
to  Mr.  Charles  Claude  Clifton,  subject  to 
a  mortgage  to  the  trustees  and  executors 
of  Thomas  Young's  will  to  secure  those 
two  sums,  the  beneficial  interest  in  those 
sums  being  such  as  already  stated.  In 
1832  one  of  the  daughters  of  Charles  Claude 
Clifton  married  Mr.  Elliott,  and  upon  her 
marriage  her  share  of  the  interest  in  the 
estate  of  Thomas  Young  was  assigned 
to  trustees  in  trust  for  her  and  her  hus- 
band and  children  of  the  mairiage.  Anotha 
of  the  daughters  died,  and  consequently 
her  interest  became  vested  in  the  father 
as  her  next-of-kin.  In  the  year  1831, 
Charles  Clifton,  the  son,  married,  and  upon 
the  occasion  of  his  marriage  he  assigned 
his  share  also  upon  trust  for  the  benefit 
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flf  bn  fiunfly  in  the  same  way ;  and  even- 
tqillj  the  dbaie  which  had  belonged  to 
the  ^Qghter  who  died,  and  which  became 
1^  ber  death  vested  in  Charles  Claude 
CKftoa,  was  assigned  or  given,  by  the 
father's  will,  so  that  his  son,  Charles  Clif- 
toD,  or  the  trustees  of  Charles  Clifton's 
ttttlement,  took  it.  The  result  conse- 
qnently  was,  that  the  bene6cial  interest  in 
the  estate  of  those  claiming  under  the  will 
of  Thomas  Young  became  disposed  of  in 
this  manner: — one-half  to  Mrs.  James,  and 
the  other  moiety,  which  would  have  gone 
to  Mrs.  Clifton  if  she  had  survived,  became 
so  vested  that  two«tbirds  of  it  went  to 
Charles  Clifton,  the  son,  or  the  persons 
daiming  as  his  assies  under  his  marriage 
settlement,  and  the  other  third  of  that 
Botety  became  vested  in  Uie  trnatees  of 
Hn.  Elliott. 

In  that  state  of  things,  in  the  year  1848, 
Charles  Claude  Clifton's  representatives 
pat  up  for  sale  a  portion  of  the  estate, 
ud  sold  the  same  to  the  present  vendor, 
Mr.  Pell,  for  U,610/.  The  whole  of 
that  parchase-money,  instead  of  being 
paid  to  the  representatives  of  the  vendor, 
who  was  the  substantial  owner  of  the  in- 
heritance (Mr.  Clifton),  was  paid,  as  to  one 
BMiety,  to  the  person  who  was  entitled  in 
1^  of  Mrs.  James,  who  was  entitled  to 
one  moiety  of  the  estate,  and  the  moiety 
which  would  have  gone  to  Mrs.  Clifton 
was  paid,  as  to  two-thirds,  to  the  trustees' 
of  Charles  Clifton's  settlement,  and  as  to 
the  other  third,  to  the  tmstees  of  Mrs. 
Elliott's  settlement.  It  was  paid  in  money, 
sad  the  objection  that  was  made  was  that 
there  was  no  authority  to  do  that — that 
what  ought  to  have  been  done  was,  that 
Aeitock  should  have  been  transferred,  and 
tkit  the  person  purchasing  from  Mr.  Pell, 
who  pDTchaaed  in  1848,  was  at  leaat 
aatitled  to  have  it  ascertained  that  the 
wuey  did  eventually  become  stock  in 
pmsiunce  of  the  settlement. 

The  cause  came  on  to  be  heard  before 
Tue  Chancellor  Stuart,  on  the  13th  of 
1857,  when  his  Honour,  without 
^wing  the  counsel  for  the  defendant,  said 
that  he  did  not  think  that  the  power  of 
the  tnutee  to  give  a  receipt  was  enough 
]^heQ  the  qaestion  was  with  the  purchaser 
ia  1  ease  of  this  kind,  but  as  he  considered 
tbt  the  objection  was  capable  of  being 


cured  in  an  effectual  manner,  declared  that 
the  objection  was  a  valid  objection,  and 
referred  it  to  chambers  to  settle  the  con- 
veyance by  the  necessary  parties,  the 
plaintiff  to  pay  the  costs  of  the  suit. 
From  this  tlie  plaintiff  appealed. 

Mr.  Malins  and  Mr.  Erikine,  for  the 
plaintiff,  relied  on  the  powers  of  the  trus- 
tees to  give  a  valid  receipt  and  to  vary 
securities  as  being  sufficient  to  protect  the 
purchaser. 

Mr.  Hobhouse,  for  the  defendant,  con- 
tended that  an  estate  charged  with  stock 
could  not  be  discharged  by  the  production 
of  areceipt  for  a  sum  of  money  which  might 
not  be  equal  to  the  amount  of  stock— 
Niehohon  v.  Wright  (1).  The  receipt  in 
this  case  might  have  been  good  if  the 
trustees  had  power  to  receive  money.  If 
en  investment  of  the  money  had  been 
shewn,  that  would  have  been  evidence  of 
a  receipt  of  the  money,  and  something 
more.    He  cited  also — 

■  Chambers  v.  Minchin,  7  Ves.  186. 
Brice  v.  Stokes^  11  Ibid.  319. 
Pgrke  r.  Waddingham,  10  Hare,  1. 

Dec.  17. — ^The  Lord  Chancellor,  after 
stating  the  facta  of  the  case  as  before  men- 
tioned, said  that  the  most  favourable  way 
to  put  the  case  for  the  plaintiff  was  to  treat 
it  as  an  advance  made  by  the  trustees  6f 
Young's  will  with  the  sanction  of  the  re- 
siduary legatees  of  Young,  and  an  assign- 
ment by  them  to  the  trustees  of  their  re- 
spective marriage  settlements.  If  the  mort- 
gagor had  sold  the  whole,  or  sufficient  to 
raise  the  full  amount  of  the  stock  in  1848, 
and  had  transferred  the  requisite  amount 
to  the  trustees  of  the  settlement,  of  course 
that  would  have  been  perfectly  good  ;  but, 
in  lus  Lordship's  opinion,  he  had  no  power  • 
to  sell  any  part  without  satisfying  the 
whole  mortgage,  unless  by  the  consent  of 
the  mortgagees,  because  if  there  were  a 
mortgage,  the  mortgagor  could  never  part 
with  a  portion  of  that  which  was  the  secu- 
rity without  consent,  as  the  mortgagee 
had  a  claim  on  each  and  every  part  and 
upon  each  and  every  acre  of  the  estate. 
But  here  the  mort^igees  did  consent,  but 

(1)  ff  WeeUy  Rep.  4S1;  s.e.  26  Law  J.  Rep. 
(ir.a.)  Chsnc.  813. 
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whether  they  could  do  so  muit  depend 
upon  the  langnage  of  the  power  that  they 
had  to  vary  seeuritiei.  In  the  absence  of 
express  power,  the  burthen  was  on  them 
to  shew  that  they  acted  with  prudence, 
and  the  same  burthen  would  now  be  east 
upon  the  purchaser,  as  it  might  be  done 
Tery  imprudently.  This,  however,  his 
Lordship  must  observe,  was  not  the  pre- 
cise point  taken  on  the  occasion  of  the 
present  purchase.  The  objections  seemed 
_  to  assume  that  the  sale  of  a  part  bad 
been  authorized,  and  that  if  made  in  con- 
sideration of  a  retransfer  of  part  of  the 
stock,  it  would  have  been  good.  The 
question,  therefore,  must  be  considered 
just  as  if  it  had  been  the  case  of  a  sale  of 
the  whole,  and  if  so,  he  thought,  although 
he  had  had  Tery  great  doubt  upon  the 
subject,  that  the  objection  was  a  valid 
objection.  The  strict  terms  of  the  mort- 
gagee required  a  retransfer  of  the  stock  to 
the  trustees,  and  the  power  to  give  receipts 
could  only  be  to  give  receipts  for  that 
which  they  were  authorized  to  receive,  and 
they  were  not  authorized  to  receive  money. 
Now,  his  Lordship  felt  the  force  of  the 
observation  that  was  very  ably  pressed  in 
argument,  both  by  Mr.  Malins  and  Mr. 
Erakine,  that  if  there  was  here  a  power  to 
vary  securities,  therefore  it  might  have 
been  converted  into  money  ;  and  if  in  this 
transaction  there  had  been  a  statement  that 
the  trustees  had  agreed  to  invest  the  pro- 
ceeds of  the  stock  upon  a  new  security,  and 
that  for  this  purpose  it  would  have  been 
necessary  to  sell  the  stock,  and,  therefore, 
in  order  to  save  trouble  and  expense  to 
the  objects  of  the  trust,  it  had  been  agreed 
that  this  consideration  should  be  received 
in  money  at  once  instead  of  stock,  he 
should  have  been  very  unwilling  to  hold 
•  that  that  was  bad:  the  substance  of  the 
power  would  have  been  complied  with. 
But  here  there  was  nothing  to  shew  that 
these  trustees  had  any  intention  of  invest- 
ing on  real  securities,  and  they  would  not 
have  been  justified  in  selling  the  stock, 
merely  converting  it  into  money  with- 
out dte  intention  of  investing  it  upon 
some  other  security ;  and  therefore,  al- 
though theobjection  seemed  to  his  Lordship 
to  be  one  of  a  somewhat  refined  character, 
yet  he  could  not  say  that  it  was  an  objec- 
tion that  the  purchaser  was  not  entitled  to 


take.  Therefore  he  concurred  with  tbt 
Vice  Chancellor  in  thinking  that  it  wss  s 
well-founded  objection,  although,  perfa^ 
it  was  not  an  objection  that  would  occuf 
to  many  purchasers ;  but  it  seamed  to  him, 
it  having  been  taken,  that  it  was  wdl 
taken,  and  consequently  that  the  decree 
of  the  Vice  Chancellor  was  right,  and  this 
appeal  was  unfounded  and  must  be  dis> 
missed,  with  costs. 


Feb  1   y      turner  v.  turner. 

Practice— Settled  Ettatet  Act,  *.  38.— 
Commissioner. 

The  Court  appointed  «  geniUman,  prae- 
titing  as  an  advoea^  and  tolieiter  in  Qu^a, 
at  a  Commissioner,  under  th«  JtSth  infios 
of  the  Settled  Estates  Act,  to  take  the  eon- 
sent  of  a  married  woman  resident  there. 

Mr.  Swanston,  jun.  applied  to  the  Court 
to  appoint  Mr.  Stuart,  a  gentleman  prsc- 
tising  as  an  advocate  and  solicitor  at 
Quebec,  a  commissioner  under  the  38th 
sect,  of  the  Settled  Estates  Act  (19  &  20 
Vict.  c.  120.)  to  take  the  consent  of  a 
married  woman  residing  there.  The  ohjeet 
of  the  consent  was  to  enable  the  granting 
of  building  leases.  The  36th  section 
provided  that  '*  the  examinataon  of  such 
married  woman  should  be  made  either  by 
the  Court  or  by  some  solicitor  duly  ap- 
pointed by  the  Court  for  that  purpose." 
Kindersley,  V.C*  considered  that  the  com- 
missioner must,  under  the  terms  of  the 
act,  be  a  solicitor  of  this  Court,  and  declined 
to  make  the  appointment. 

Mr.  Stuart,  the  gentleman  referred  to, 
was  in  court,  and  stated  that  in  Canada 
the  offices  of  advocate  and  solicitor  were 
always  united,  and  that  he  practised  in 
both  capacities. 

[The  Lord  Qhancellob  inqaiTed  whe- 
ther the  lessees  would  be  willing  to  take 
the  leases  in  this  manner.] 

Mr.  Swanston,  jun.  replied  in  the 
affirmative ;  and  accordingly 

The  Lord  Chaxcbllob  made  the.  order 
asked. 
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Umry— Judgment — Seeurity  up<m  Land 
-2^3  Viet.  c.  37. 

The  plaintiff  advanced  money  in  1853 
at  wrvrnt  interest^  upon  a  bill  of  exchange 
tfJwE  moHthi^  daie,.and  seevred  by  ajudg- 
■flU.  The  bill  was  renewed  from  time  to 
time  until  January  1856.  The  borrower 
letame  bamknqtt  in  December,  1855,  and 
<  mU  «M  inatUuted  for  the  purpott  <ff 
Aflvu;  if  declared  tfuit  the  freehold  and 
leeaekdd  property  of  the  borrower  vraa 
tend  by  the  judgment,  and  ought  to  be  eold 
it  order  to  satisfy  the  amount  due  to  the 
flahtiff: — Held,  that  the  judgment  was  a 
tteuriiy  upon  land,  and  could  not  be  en- 
forced upon  the  freehold  and  leasehold  pro- 
per^. BiU  dismissed,  byU  without  costs. 

The  bill  in  this  case  stated,  that  in  the 
month  of  October,  1 853,  the  plaintiff  agreed 
to  lead  to  Adam  Olen  the  sum  of  6002.  by 
*iyof  discount  of  the  acceptance  of  the 
nid  A.  Glen  of  «  bill  of  exchange  for  that 
uaoant*  payable  six  months  after  the  date 
tbeieof^  and  to  be  renewed,  when  du^  for 
k  ftvtlur  tenn  of  six  months ;  the  pay- 
ant  of  the  said  renewed  bill  when  dae 
to  be  secured  by  a  judgment  at  law  in  an 
Ktkm  by  the  plaintiff  against  the  aud  A. 
Glxa,  for  the  lum  of  600i.,  with  a  stay  of 
exeention  for  twelre  months ;  and  in  pur- 
nisnce  of  the  said  agreement,  an  order 
vu  obtained  from  the  Judge  at  chambers, 
in  an  action  by  the  plaintiff  against  A. 
Glen,  and  apon  the  consent  of  the  said 
A.  Glen  to  the  following  effect ; — that  on 
pajmcQt  of  the  said  snm  of  600/.  all  fnr- 
tber  proceedings  shonid  he  stayed,  the 
plttntiff  being  at  liberty  to  enter  an 
*PP«arance,  sign  final  jadgroent  and  re- 
ptter  the  same  forthwidi ;  and  in  default 
«f  payment  as  aforesaid,  the  plaintiff 
■heidd  be  at  liberty,  and  also  his  exeentorSf 
adnrinistrauna  or  asngns,  in  e&ae  of  his 
doAh  either  b^nre  or  after  Jodgment  fat 
neeatioii,  to  iHue  execution  or  nrecn- 
tiont  for  ihe  amount  remaining  unpaid  at 
the  time  of  such  default,  wi^  costs  as 
thereia  directed.  Adam  Glen  had,  pre- 
TicnAy  to  the  drawing  up  of  the  said 
•r^er,  dnly  accepted  a  bill  of  exchange 


for  6002.,  dated  the  5th  of  October,  1858, 
and  payable  six  months  after  the  date 
thereof,  drawn  upon  him  by  the  plaintiff, 
and  had  delivered  the  said  bill  to  the 
plaintiff;  and  the  plaintiff's  solicitor  there- 
upon paid  to  the  said  A.  Glen  the  amount 
of  the  bill,  less  1002.,  the  agreed  amount 
of  di Bcoun t  fm  the  same  for  twdve 
months. 

On  the  6th  day  of  October,  1853,  judg- 
ment was  duly  signed,  upon  and  pursuant 
to  the  said  Judge's  order,  at  the  suit  of  the 
plaintiff  against  the  said  A.  Glen  for  600/. 
debt;  and  on  the  same  day  a  memorandum 
or  minute  of  the  judgment  was  duly  regis- 
tered in  the  Court  of  Common  Pleas.  On 
the  bill  of  exehange  arriving  at  maturity, 
it  was  renewed  by  A.  Glen  pursuant  to 
the  said  agreement,  and  a  new  bill  for 
600/.,  and  which  was  payable  on  the  8th 
day  of  October,- 1854,  was  delivered  to  the 
plaintiff.  The  last-mentioned  bill  however 
was  dishonoured  by  A.  Glen  when  it  be. 
came  due ;  and  he  being  unable  to  pay  the 
said  sum  of  600/.,  the  bill  was  renewed 
from  time  to  time  by  fresh  bills  of  ex- 
change at  six  months'  date ;  and  the  last 
bill,  which  became  due  upon  the  17th  of 
January,  1856,  was  also  dishonoured,  and 
the  amount  still  remained  unpaid  to  the 
plaintiff.  Upon  each  of  the  renewals  of 
the  bill,  the  said  A.  Glen  paid  to  the 
plaintiff  a  sum  of  money  by  way  of  dis- 
count thereof ;  and  it  was  expressly  agreed 
that  the  said  judgment  should  be  a  secu- 
rity for  the  payment  by  the  said  A.  Glen 
of  the  amount  of  the  said  bills. 

On  the  25th  of  September.  1855,  the 
plaintiff  caused  a  memorial  of  the  judg- 
ment so  entered  up  by  him  against  A.  Glen 
to  be  dnly  registered  in  the  office  for  the 
registry  of  deeds  in  the  county  of  Middle- 
sex. 

On  the  12th  of  November,  1855,  A. 
Glen  was  adjudged  a  bankrupt,  and  the 
first  defendant,  William  Bell,  was  ap- 
pointed the  official  assignee  of  his  estate 
and  effeeU ;  and  W.  Rose  and  E.  Foun- 
tain, two  others  of  the  defendants,  were 
appointed  creditors'  assignees. 

The  plaintiff  charged  that  A.  Glen,  at 
or  since  the  time  of  signing  and  registering 
the  judgment  against  him  at  the  suit  of 
the  plainUff,  was  or  had  become  seised  of 
or  otherwise  entitled  to  some  freehold  land, 
2H 
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tenements  and  liereditaments  at  Haver- 
hill, in  Suffolk,  and  elsewhere;  and  that  he 
-was  also  or  had  since  hecome  possessed  of 
or  entitled  to  divers  leasehold  tenements 
in  the  county  of  Middlesex  and  elsewhere; 
and  that  all  the  said  freehold  and  lease- 
hold hereditaments  and  tenements  were 
chafed  and  bound  by  the  said  judgment) 
and  that  the  same  ought  to  be  sold  under 
the  authority  of  the  Court,  and  the  pro- 
ceeds thereof  applied  in  latitfaction  of  the 
said  judgment. 

The  bill  also  charged  that  certain  mort- 
gages had  been  effected  by  the  said  A.  Glen 
upon  portions  of  the  property  which  he 
was  so  seised  or  possessed  of;  but  in  con- 
sequence of  the  decision  of  the  Court  it 
becomes  unnecessary  to  enter  into  the  cir- 
cumstances relating  to  this  portion  of  the 
ease. 

The  bill  prayed,  that  it  might  be  de- 
clared that  the  pluntiff  was  entitled  to  a 
lien  in  the  nature  of  an  equitable  mortgage 
upon  all  the  freehold  and  leasehold  estates 
of  or  to  which  the  said  A.  Gloi  was  seised, 
possessed  or  entitled,  at  or  subsequent  to 
the  time  of  entering  up  the  said  judgment 
against  him  at  the  suit  of  the  plaintiff, 
subject  to  the  prior  mortgages  effected 
upon  such  estates ;  that  an  account 
might  be  taken  of  what  was  due  to  the 
plaintiff  for  principal  and  interest  on  his 
said  debt ;  and  that  such  of  the  defendants 
as  should  not  be  entitled  to  a  priority  over 
the  plaintiff,  might  be  decreed  to  pay  what 
should  be  so  found  due  to  the  plaintiff 
upon  his  judgment  debt;  and  that  in  default 
of  such  payment,  the  several  premises 
subject  to  the  plaintiff's  said  charge, 
might  be  sold,  and  the  proceeds  applied  in 
payment  of  what  should  be  so  found  due 
to  the  plaintiff. 

Mr.  Okt$$e  and  Mr.  Cracknall  appeared 
for  the  plaintiff.  ' 

Mr.  Baily  and  Mr.  Caldeeot,  tot  the 
principal  defendants. 

Mr.  BaggaUayt  Mr.  Bury  and  Mr. 
Southyate,  for  the  other  defendants. 

The  following  cases  were  cited— 

Neate  v.  Duke  of  MarViorough,  3  Myl. 

&  Cr.  407;  s.  c.  5  Law  J.  Rep. 

(n.8.)  Exch.  Eq.  98 ;  2  You.  &  C.  3. 
RaUeiton  v.  MorUm»  I  Con.  &  L.  252. 


Ex  parte  KnigU,  1  Deac.  459. 

Ex  parte  Warrington^  3  De  Oex,  M. 

&  O.  159;  s.  c.  22  Law  J.  Rep. 

(n.s.)  Bankr.  33. 
Jamet  v.  Riegy  Kay,  231;  s.c.  23 

Law  J.  Rep.  (n.s.)  Chanc.  243, 

819. 

Xaiie  T.  Horloek,  5  H.L.  Cas.  580. 
WhUworth  v.  Gauyain,  Cr.  &  Ph.  395 ; 

s.c.  10  Law  J.  R^.  (n.s.)  Chanc. 

817. 

Nixon  T.  PhilUju,  21  Law  J.  Rep. 
(N.B.)  Exeh.  88 ;  s.  e.  7  Exch.  Rep. 
188. 

Smith  T.  Hurst,  10  Hare,  SO ;  s.  e. 
22  Law  J.   Rep.  (n.s.)  Cbaae. 

289. 

Statutes— 3  ^  4  mil.  4.  e.  98,  7  WiU. 
4.  ^  1  Viet.  c.  88,  1  ^  2  Viet. 
e.  110,  2  ^  8  Viet.e.  37. 

Mr.  Qlanst  in  reply. 

Dec.  18.— KiNDEBSLEV.V.C— The  first 
qnesdon  in  this  case  is,  whether  the  plaintiff's 
security  is  or  is  not  void  on  account  of  its 
heing  of  a  usurious  nature.  By  the  Statute 
of  Anne  all  loans  on  which  more  than  62. 
per  cent,  was  taken  were  rendered  void ; 
and  so  the  law  remained  for  upwards  of  a 
century,  when  a  conflict  of  opinion  arose 
as  to  the  principle.  The  general  view  of 
the  landowners  was,  that  if  the  usury  laws 
were  repealed,  they  would  not  be  able  to 
borrow  except  at  a  higher  rate  than  51.  per 
cent. ;  but  when  the  Bank  Act,  3  &  4 
Will.  4.  c.  98,  was  passed,  a  clause  was 
inserted,  which  introduced  the  first  relax- 
ation of  the  usury  laws ;  the  7th  section 
enaetedi  "  that  no  bill  of  exchange  or  pro- 
missory note  made  payable  at  or  within 
three  months  after  the  date  thereof  or  not 
having  more  than  three  months  to  run, 
shall  by  reason  of  any  interest  taken  there- 
on or  secured  thereby,  or  any  agreement 
to  pay  or  receive  or  allow  interest  in  dis- 
counting, negotiating  or  transferring  the 
same,  be  void,  nor  shall  the  liability  of 
any  party  to  any  bill  of  exchange  or  pro- 
missory note  be  affected  by  reason  of  any 
statute  in  force  for  the  prevention  of 
usury." 

Mow,  it  is  obvious  that  the  intention  of 
that  act  was  merely  to  relax  the  lai^as  to 
three  months'  bills,  i,  e.  the  ordinary  mer- 
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eutQe  bOli.  No  doubt,  it  was  an  admia- 
sxHi,  that  though  it  might  be  expedient  to 
Rtain  the  usury  lavs  generally,  it  waa  also 
expedient  to  idlow  persona  to  borrow  at 
h^er  rates  in  times  of  mercantile  pres- 
ture ;  and  not  long  afterwards,  in  1 837t  by 
the  7  Wai.  4  &  1  Vict.  c.  86,  the  exemp- 
tion  waa  extended  to  twelve  months'  bills ; 
bet  this  act  was  temporaxy,  and  cmly  ex- 
tended to  the  1st  of  January  1840.  It 
coold  not  have  been  contemplated  under 
these  acts  that  you  could  have  a  mortgage 
upon  land  at  more  than  5/.  per  cent,  inter- 
est. It  was  determined,  however,  upon 
tie  acts,  that  if  money  was  borrowed  upon 
a  bill,  Uie  bill  being  legal,  there  was  no 
reason  why  you  should  not  have  secu- 
rity upon  the  land  to  secure  payment  of 
tfas  bQl,  and  therefore  in  that  indirect  way 
nnns  were  found  to  give  mortgages  on 
Isnd  at  more  than  6{.  per  cent,  interest. 

The  last  act  would  expire  on  the  Ist  of 
Jsnnary  1840,  and  therefore  in  the  pre- 
ceding seauon  another  act  was  passed  (2  & 
t  Tiet.  0.  37.)i  upon  which  the  present 
qoeition  arises.  It  introduced  two  new 
provisions,  relaxing  the  law  altogether  as 
to  any  contracts  for  the  loan  or  forbearance 
of  money  above  the  sum  of  lOl.,  but  pro- 
viding that  nothing  therein  contained  should 
ntend  to  the  loan  or  forbearance  of  money 
Dpon  security  of  any  lands,  tenements  or 
bmditaffiants,  or  any  estate  or  interest 
therein.  That  act  waa  only  temporary, 
hat  was  renewed  from  time  to  time  until  the 
17  ft  18  Vict.  c.  90,  by  which  the  usury 
laws  were  ewept  away.  Now,  under  the 
S  ft  3  Vict.  c.  S7i  a  question  arises,  whe- 
Aer,  if  a  security  were  given  by  bill  or 
note,  and  also  <m  land,  at  mora  than  5/. 
per  eeat.,  it  was  totally  void,  or  only  void 
M  to  the  aeeurity  upon  land.  The  secu- 
rity on  land  was  clearly  Toid  ;  and  it  did 
ast  s^ify  how  that  was  made,  whether 
by  deposit  of  deeds,  or  by  written  docu- 
ments, or  in  any  other  manner.  So  that 
if  a  man  had  agreed  to  deposit  title-deeds 
u  a  security  at  a  greater  rate  than  52.  per 
cent.,  that  agreement  was  void  and  could 
Ml  he  enforced ;  and  if  the  deposit  was 
ande,  fht  depositor  could  recover  his  deeds 
haek  again.  What,  then,  is  the  operation 
of  Ae  actio  a  case  like  the  present,  where 
tftt  mon^  waa  borrowed  at  more  than  5L 
per  ecBU,  on  a  bill  at  six  months  and  a 


judgment?  The  case  is  correctly  stated  in 
the  bill ;  and  the  only  question  seems  to  be, 
whether  the  judgment  is  a  security  upon 
land  or  not.  If  it  is  oo  land,  then  it  is  void 
under  that  statute.  If  not,  the  plaintiff 
has  a  right  to  establish  his  claim.  Now, 
in  order  to  determine  this,  let  ni  consider 
what  a  judgment  waa  prior  to  the  act,  1  & 
2  Vict.  c.  110,  and  what  it  waa  subse- 
qaently  to  that  act.  Imspective  of  that 
statute,  it  waa,  of  course,  nothing  but  the 
sentence  of  a  Court  of  law,  which  declares 
that  the  plaintiff  is  entitled  to  recover  a 
certain  sum  of  money ;  and  its  nature  is 
still  the  same,  whether  it  is  a  proceeding 
*n  invitum,  or  issued  with  the  consent  of 
the  defendant.  The  execution  which  was 
iasued  upon  that  judgment  was  merely  the 
process  of  the  Court  to  enforce  its  sentence 
by  causing  the  money  to  be  raised  out  of 
the  defendant's  property.  Neither  judg- 
ment nm  execution  made  the  de&odant's 
property  security,  diou|^  by  the  execution 
the  money  was  raised.  Now,  independently 
of  the  stabites,  the  only  species  of  property 
which  could  be  taken  in  execution  was 
goods  and  chattels,  and  the  profits  of  the 
land.  The  sheriff  seized  and  sold  the 
goods  and  chattels,  and  seized  the  profits 
of  the  land,  handing  the  proceeds  over 
towards  satisfaction  of  the  debt,  Tlie 
lands  themselves,  however,  could  not  be 
touched ;  but  even  if  they  could,  the 
judgment  would  not,  in  any  sense  of  the 
term,  have  been  a  security  upon  the  land. 
The  Stiitute  of  Westminster  did  introduce 
a  new  rule,  under  which  the  sheriff  could 
seize  a  moiety  of  the  land,  and  also  the 
goods  and  chattels,  and  have  them  ap- 
praised by  a  jury,  handing  the  moiety  of 
the  lands  over  to  the  judgment  creditor ; 
bnt  that  waa  all,  and  there  was  no  sale  of 
the  land  by  the  plaintiff.  Still  this  was 
only  process  to  work  out  the  judgment, 
and  the  land  was  not  delivered  to  the 
plaintiff  by  way  of  security.  It  is  true 
that  the  judgment  was  often  spoken  of 
as  being  a  Hen  upon  the  lands  of  the 
defendant ;  but  that  only  meant  that  under 
the  Statute  of  Westminster  the  plaintiff 
was  entitled  to  have  a  moiety  of  the  lands 
put  into  his  possession  by  writ  of  elegit, 
and  that  the  judgment  debtor  could  not 
by  any  means  withdraw  the  lend  from  the 
operation  of  the  elegit.    Also  a  judgment' 
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creditor  could,  before  tlie  itatute,  IAS 
Vict.  c.  110,  come  into  equity  to  enforce 
his  rights,  bat  that  was  only  aFter  he  bad 
sued  out  his  writ  of  elegit.  That  was  de- 
cided in  the  caae  of  Neate  r.  Marlborough. 
The  judgment  debtor  could  not  withdraw 
his  land  from  the  writ,  and  that  is  all  that 
is  meant  by  the  lien  ;  and  thus  before  that 
statute  a  judgment  was  not,  in  any  rea- 
sonable and  proper  sense  of  the  term,  a 
security  upon  land.  But  that  statute  gare 
a  totally  new  and  additional  character  to 
the  judgment.  Besides  making  it  extend 
to  the  whole  of  the  land,  it  enacted,  Kction 
13,  that  a  judgment  should  operate  as  a 
charge  upon  all  lands,  &c.,  and  that  every 
judgment  creditor  should  have  the  same 
remedies  in  a  court  of  equity  against  the 
hereditaments  so  charged  as  he  would  he 
entitled  to  in  case  the  person  against  whom 
such  judgment  should  have  been  entered  up 
had  power  to  charge  the  said  hereditaments, 
and  had  by  writing  under  his  hand  agreed 
to  charge  the  same,  with  the  amount  of 
such  judgment  debt  and  the  interest 
thereon.  Now  the  operation  of  this  is 
totally  different  from  the  operation  of  the 
Statute  of  Westminster.  The  judgment 
retains  its  ancient  property,  and  may  be 
enforced  by  elegit  as  to  the  whole  land; 
but  besides  that,  it  has  acquired  the  cha- 
racter of  an  actual  charge  upon  the  defen- 
dant's land  ;  and  this  is  entirely  irrespec- 
tive of  the  intention  of  the  parties,  what- 
ever they  may  have  intended  when  the 
judgment  was  entered  up.  This  appears 
by  the  case  of  Rolleston  v.  Morton.  If, 
then,  an  agreement  to  charge  land  with 
money  would  have  been  a  loan  upon 
the  security  of  land,  it  is  impossible 
to  escape  the  conclusion  that  a  loan  of 
money  upon  a  judgment  is  also  a  loan  upon 
the  security  of  land,  and  if  so,  void.  But 
it  has  been  argued,  that  the  consequence  of 
this  doctrine  would  be  most  alarming,  for 
not  only  would  it  be  impossible  for  a  per- 
son borrowing  to  give  security  by  judg- 
ment, but  even  if  the  money  was  secured 
by  a  six  months'  bill,  then  it  baa  been 
argued  that  if  thebolderof  the  noto  brought 
his  action  and  obtained  judgment,  it  would 
be  void ;  and  certainly  if  tiiat  were  the 
legitimate  conclusion  from  the  premises, 
it  would  shew  that  there  was  some  error  in 
the  premises;  but  such  a  conclusion  is 


not  admissible :  and  this  brings  ni  to  t 
question  upon  which  learned  Judgm  hare 
expressed  different  o^nions*    Suppose  A. 

lends  to  B.  a  sum  of  money  at  Ql.  per 
cent.,  on  having  B.'s  promissory  note,  snd 
also  a  mortgage  on  land,  is  that  transse- 
tion  void  in  totof  The  mortgage  is  void, 
but  is  the  promissory  note  void  also!  I 
think  the  intention  of  the  legislature  mnat 
have  been,  not  to  make  the  promissory  note 
void,  hut  to  make  void  that  portion  only 
of  the  transaction  which  related  to  land. 
The  intention  was,  that  in  times  of  pressure 
persons  should  not  be  prevented  from 
borrowing  at  higher  rates ;  but  this  would 
not  apply  to  judgments  or  securities  on 
land.  Another  doctrine  is,  that  Uie  ia- 
tention  of  the  parties  when  tbey  made  the 
agreement  mast  be  considered,  and  that  if 
they  intended  the  security  to  be  on  land, 
it  would  be  void;  if  not,  it  would  be  good, 
though  it  might  be  afterwards  enforced  on 
land.  This  principle  is,  I  think,  inap- 
plicable, for  otherwise  extortionate  money 
lenders,  to  whom  the  usury  laws  were 
intended  to  apply,  would  always  contrive 
to  escape.  It  is  certain,  however,  that 
different  opinions  hare  been  entertained 
upon  this  subject,  as  in  Ex  parte  Knight^ 
Ex  parte  fVarringtonf  Jamee  v.  Rice,  and 
Lane  t.  Horloek,  Now,  is  there  any  dis^ 
tinction  between  a  warrant  of  attorney  to 
confess  judgment  and  a  judgment  f  If 
the  borrower  gives '  a  mortgage,  that  is 
void ;  so  is  an  agreement  to  mortgage 
or  to  create  an  equitable  chaige ;  so  is 
an  agreement  to  deposit  deeds.  But 
suppose  the  deeds  are  not  in  the  bor- 
rower's hands,  hut  in  those  of  his  solicitor, 
and  the  borrower  gives  an  order  to  deliver 
up  the  deeds,  surely  that  would  be  void. 
The  parties  agree  thatajudgment  shall  be 
given,  and  work  this  out  by  giving  the 
lender  authority  to  enter  up  judgment.  It 
would  he  contrary  to  the  spirit  of  the  act 
todeeidethat  the  judgment  is  void,  bat  that 
the  warrant  is  not  void.  As,  therefore,  it 
has  been  decided  that  the  judgment  is  void, 
so  the  wammt  is  void  also.  But  even  if 
tiiis  distinction  could  be  taken,  there  is  no 
ground  for  applying  it  to  the  present  caae. 
Not  only  then  upon  my  own  opinion,  but 
upon  very  great  authority,  notwithstand- 
ing opinions  of  great  weight  on  the  other 
side,  I  feel  bound  to  come  to  the  condn- 
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lion  that  if  a  loan  at  a  high  rate  of  interett 
vu  Kcnted  by  bill  at  six  monthB,  or  by 
any  other  security,  not  being  upon  land, 
and  if  there  was  also  a  security  upon  land, 
wbether  by  mortgage  or  agreement,  then 
the  transaction  was  not  void  in  (ofo,  but 
only  as  to  the  security  upon  land.  Apply- 
ing this  principle  to  Uie  present  case, 
we  find  two  things  involved :  one  the 
■eeuity  not  upon  land;  the  other  the 
■eearitr  upon  land,  which  vaa  T<ud.  For 
tbue  Teasont,  I  most  decide  that.  I  cannot 
give  the  plaintiff  any  relief  in  this  caM  ; 
bat  having  regard  to  the  donbts  and  ad- 
verse decisions  about  the  principle,  I  shall 
dismiss  the  bill  without  costs. 


M.R.  \ 
\or.21.  $ 


MOCATTA  V.  BELL. 


Nov, 

Principal  and  Agent  —  Pledge — Foreign 
Bonds — Redemption — Crossed  Cheque — 
Custom  of  Stock  Exchange. 

Spanish  bondt^  pturing  bjf  deUvergt  uert 
left  fty  the  defendant  with  Ma  ttock^ker, 
ta  eibun  money  for  him  on  them,  bjf  deposit, 
Tibr  iloeHroier  borrowed  money  from  the 
pIainiiff,alsoa  member  of  theStoek  Exehangct 
end  deposited  a  part  of  the  bonds ;  this  was 
dane  without  disdotingy  as  is  the  ew/om,  the 
name  of  the  principal.  On  others  of  the 
bends  Me  stockbroker,  without  the  knowledge 
of  Us  principal,  obtained  a  further  sum  of 
■osejr,  tDhieh  he  applied  to  his  own  use. 
The  defendant,  afterwards,  gate  notice  that 
he  should  settle  his  account,  and  on  the 
tdtling  day  he  sent  a  cheque  to  his  stock- 
inier  for  the  principal  and  interest  then 
rmajam;  duot  and  the  stockbroker  applied 
this  money  to  redeem  the  bonds  deposited  to 
secure  the  money  he  had  applied  to  his  own 
US,  and  a  pari  of  the  wmd»  deposited  to 
aeeure  the  loan  obtained  for  the  defendant; 
nd  M  d^ineriny  the  redeemed  bonds  to  the 
d^eadamtt  the  stockbroker  informed  him  that 
Ui  assets  were  not  sufficient  to  redeem  the 
9lher  bonds,  and  that  he  had  postponed  the 
fnrther  settlement  to  the  following  settling 
^y.  The  ^kbroker,  on  that  day,  in- 
formed the  defendant  that  his  assets  were 
tiU  itsuffieient.  It  was  then  arranged, 
b^aen  the  stockbroker  and  the  defen- 
dut,  that  the  atoekbreker  ahonld  give  hia 


cheque  to  the  plaintiff,  for  the  aum  due, 
and  that  the  defendant,  on  jreceiving  the 
bonds,  should  give  him  his  cheque  for  a  sum 
sufficient  to  enable  the  stockbroker  to  meet 
the  eheque  he  was  to  give  to  the  plaintiff. 
The  bonds  were  obtained  by  the  stockbroker 
on  his  crossed  cheque,  and  delivered  to  the 
defendant,  but  he  refuted  to  give  his  cheque 
for  the  aum  required,  and  the  atoekbroker'a 
erotaadeheque,inpaaainy  through  Ae  elaari^f 
houae,  was  dishonoured.  In  a  eitit  instituted 
for  a  rC'deUvery  of  the  fiotutr,  Held, 
thai  the  fit^ntiffwaa  not  deficient  in  caution 
when  he  took  the  eroaaed  eheque,  and  that 
he  was  not  hound  to  inquire  whether  it  would 
be  honoured  before  delioeriiy  the  bonds. 

Held,  also,  that  the  defendant  had  t«> 
dueed  hia  stockbroker  and  agent  to  give  the 
crossed  cheque  by  his  promise  to  supply 
assets  to  meet  it,  and  that  the  bonds  would 
not  'otherwise  have  been  obtained  by  his 
agent,  and  therefore  that  the  defendant  must 
either  pay  the  amount  due  to  the  plaint^ 
with  interest,  or  give  up  the  bonds  to  him. 

The  bill  in  this  case  was  filed,  by  Ema- 
nuel Moeatta,  against  Alexander  Bell,  to 
obtain  a  declaration  that  the  plaintiff  wae 
entitied  to  a  charge  upon  certain  Spanish 
bonds,  (representing  10,7102.,  Spanish 
deferred  il.  per  cent.  stocV,)  for  3,000<. 
and  interest,  for  which  the  same  bad  been 
pledged  to  him,  and  praying  that  the  de- 
fendant might  be  ordered  to  deliver  up  the 
bonds  or  to  pay  the  plaintiff  the  2,000/. 
and  interest.  The  bill  also  asked  for  an 
injunction  to  restrain  the  defendant  from 
parting  widi  the  bonds. 

On  the  6th  of  November  18.'>5  the 
defendant  instructed  Thomas  Backhouse, 
a  stockbroker,  to  borrow  for  him  11,000/. 
npoa  the  security  of  40,800/.  Spanish 
defemd  81.  per  cent,  stock,  represented 
by  bonds  of  510/.  each,  which  he  depo- 
sited with  him.  These  bonds  were  Duti- 
able, and  the  titie  to  them  waa  tnuie- 
fenred  by  delivery. 

On  the  15th  of  November  1855, 
T.  Backhouse  obuined  a  loan  of  2,000/. 
from  the  plaintiff,  also  a  member  of  the 
Stock  Exchange,  upon  the  security  of 
10,710/.  of  the  Spanish  deferred  stock, 
and  211  bonds  for  50/.  eaeb  were  deli- 
vered to  the  plaintiff* 

The  loan  was  first  made  for  a  month,  at 
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^l.  per  cent  mtemt,  bnt  it  was  afterwards 
continued  from  one  aeeount-day  (or  fort- 
nightly day  of  settlement)  to  another, 
upon  terms  varying  widi  the  stock  market. 

The  remainder  o£  the  11,0002.  was  ob- 
tained through  Mr.  Backhouse  from  other 
parties,  upon  the  security  of  some  of  the 
other  bonds,  a  portion  of  which  were  after- 
wards redeemed.  Mr.  Backtiouse  also 
received  from  Mr.  Bell  other  bonds  repre- 
senting 6,120/.  like  stock. 

On  the  Srd  of  June  1856  T.  Backhouse 
obtained  (rom  the  plaintiff  a  further  turn 
of  4,000l.,  and  a  portion  of  these  bonds 
were  handed  to  the  plaintiff. 

Thomas  Backhouse  also  raised  unknown 
to  the  defendant  by  pledge  upon  other 
parts  of  the  Spanish  bonds  in  deposit  with 
him  a  snm  of  2,000<.,  which  he  applied  to 
his  own  use. 

On  the  26th  of  August  1856  Mr.  Bell 
told  Mr.  Wilkinson,  the  clerk  of  T.  Back- 
house, that  as  money  was  easier  he  should 
redeem  all  his  securities  and  settle  his 
account  with  him  on  the  29th  of  Aogost, 
the  following  account  day. 

Mr.  Backhouse  found  that  he  should  not 
be  ahle  to  redeem  all  the  plaintiff's  secu- 
rities on  the  day  mentioned,  and  he  there- 
fore made  an  arrangement  with  the  plain- 
tiff (who  was  ignorant  of  the  transaction 
between  Mr.  Bel]  and  his  agent)  to  pay  off 
the  4,0001.  and  to  continue  the  2,000/. 
loan  until  the  following  account  day,  and 
Mr.  Backhouse  communicated  this  arrange- 
ment  to  the  defendant's  son,  who  was  aJao 
his  partner  in  business. 

On  the  29th  of  August  Mr.  Bell  sent  to 
Hr.Backhonseachequefor  6,317/.12j.  Sd., 
the  balance  of  account  between  them  for 
principal  and  interest  on  the  sums  bor- 
rowed through  Mr.  Backhouse,  and  Back- 
house on  the  same  day  paid  to  the  plaintiff 
the  4,000/.  loan,  and  the  interest  due  there- 
on, and  also  the  interest  due  on  the  2,000/. 
up  to  that  day,  and  received  back  the  secu- 
rities for  the  4,000/.  loan.  Mr.  Back- 
house also  thereout  paid  off  the  loan  of 
2,0001.  obt^ned  by  him  for  his  own  use. 
On  the  Ist  of  September  Mr.  Backhouse 
delivered  to  the  defendant  Spanish  bonds 
representing  36,210/.  stock,  the  securities 
for  the  4,000/.  loan,  and  for  the  2,000/. 
he  had  obtained  for  himself,  and  he  then 
repeated  to  the  defendant  the  statement 


that  he  had  continued  the  loan  of  2,000l. 
on  the  bonds  representing  10,7102.  until 
the  next  account  day,  and  that  there- 
fore the  bonda  which  were  deposited  as 
security  for  such  loan  could  not  be  deli- 
vered to  the  defendant  until  that  day ;  and 
die  defendant  said,  '*  It  is  of  no  crase- 
quence ;  but  mind,  I  don't  pay  any  more 
interest"  ;  and  he  afterwards  said,  "Then 
I  shall  have  the  bonds  on  the  16th  of 
September,"  the  next  settling  day. 

On  the  morning  of  that  day  Mr.  Back- 
house informed  the  defendant  that  he  vru 
unable  to  redeem  the  bonds  pledged  with 
the  pluntiff  for  the  2,000/.,  and  he  then 
first  stated  to  the  defendant  that  they 
were  pledged  to  Mr.  Mocatta ;  mi  explana- 
tion took  place,  and  it  appewred  that  Mr. 
Backhouse's  account  at  his  bankers'  was 
deficient  by  about  1,5002.  of  what  would 
he  necessary  to  redeem  the  bonds. 

Ultimately,  with  a  view  to  the  imme- 
diate redemption  of  the  bonds  pledged  with 
the  plaintiff,  the  defendant  agreed  to  ad- 
vance Mr.  Backhousethesumof  1,500/.  as 
a  loan,  and  also  to  purchase  two  Spanish 
bonds,  the  property  of  Mr.  Backhouse,  for 
450/. ;  and  itwas  arranged  that  Mr.  Back- 
house should  redeem  the  bonds,  and  that 
the  defendant  should  call  at  Mr.  Back- 
house's office  at  half-past  2  o'clock  in  the 
afternoon,  and  give  him  a  cheque  for  1 ,950/. 
in  exchange  for  the  bonds  pledged  with 
the  plaintiff  and  the  two  bonds  he  had 
agreed  to  purchase  from  Mr.  Backhouse. 
In  consequence  of  this  arrangement,  Mr. 
Backhouse  went  to  the  plidutiff  and  gave 
him  (according  to  the  r^ular  course  of 
business  in  settlements  on  the  Stock  Ex- 
change) a  crossed  cheque  upon  his  bankers 
for  2,000/.  (the  interest  on  the  loan  being 
left  to  be  afterwards  settled),  and  received 
from  him  the  bonds,  the  security  for  the 
same ;  and  by  the  statement  of  Mr.  Back- 
house, it  appeared  that  he  gave  this  cheque 
upon  the.  &ith  that  by  the  receipt  of  the 
defendant's  cheque  for  1,950/.  there  would 
be  an  ample  balance  at  his  bankers*  to 
meet  the  cheque  he  had  given  to  the  plain- 
tiff. 

On  the  same  afbemoon  the  defendant's 
son  called  at  Mr.  Backhouse's  office  and 
asked  for  the  bonda,  which  Mr.  Wilkinson 
delivered  to  him,  and  tiien  asked  for  the 
cheque,  when  he  referred  him  to  the  defen- 
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duL  He  ueordingly  went  with  the  de- 
fendant'i  wm  to  the  office  of  the  defendant, 
and  the  ton  delirered  the  bonds  to  the 
defendnnt,  and  Mr.  Wilkinson  then  asked 
tte  defendant  for  the  eheqne,  which  the 
defendant  refused  to  give,  and  said, "  These 
bond)  are  mine  ;  I  have  a  right  to  do  the 
best  I  can  to  get  my  own  property  back. 
I  owe  Mr.  Backhouse  nothing."  The 
defendant  alleged,  as  the  reason  for  his 
refosal,  his  belief  that  the  bonds  were  in 
the  possession  of  Backhouse  at  the  time 
the  promise  was  ^ven,  and  that  he  had 
teen  thera  in  his  safe. 

Mr.  Backhouse  immediately  informed 
the  plainti£P  of  the  circumstances,  and  that 
his  cheque  would  be  dishonoured,  and  the 
plsutiff  then  saw  the  defendant  and  re- 
quested him  to  pay  the  money,  bnt  he 
declined. 

Mr.  Backhouse's  cheque  was  dishonoured 
for  want  of  effects.  The  next  rooming  he 
was  declared  a  defaulter  on  the  Stock 
Exchange,  and  he  subsequently  became 
a  bankrupt,  and  died  on  the  16th  of  April 
1857. 

Mr.  R.  Palmer  and  Mr.  Waley,  for  the 
idaiaUff. — The  manner  in  which  Mr.  Bell 
aeted  induced  his  agent  to  commit  a  &aud, 
IS  Ur.  Backhouse  would  never  have  given 
the  crossed  cheque  had  he  not  relied  upon 
the  promise  of  Mr.  Bell  to  find  funds  to 
meetiL  Mr.  Mocatta  knew  nothing  of  what 
took  place  between  them,  but  as  a  member 
of  the  Stock  Exchange  he  was  bound  to 
t^e  the  crossed  cheque,  as  he  had  not 
grren  notice  before  II  o'clock  on  the  day 
of  lettlement  that  he  should  require  pay- 
Bent  in  notes  of  the  Bank  of  England. 
It  wemed  aa  if  Mr.  Bell  was  fully  aware 
of  the  practice  of  the  Stock  Exchange,  and 
tbat  he  must  have  calculated  that  the 
nosnd  cheque  would  enable  him  to  obtain 
the  bonds  before  it  was  passed  through  the 
t^earin^house. 

Mr,  StUajf*  and  Mr.  AmphleU,  for  the 
ddendanL— The  plaintiff  has  no  right  to 
t*le  the  bonds  ont  of  the  hands  of  Mr.  Bell. 
He  knew  nothing  of  the  plaintiff  in  the 
tnaaaelimi.  The  dealing  for  the  loan  aa 
nell  u  for  the  redemption  of  the  bonds 
was  between  the  plaintiff  and  Mr.  Back- 
house ;  and  there  was  no  promise  made  by 
defendant  to  Mr,  Backhouse  by  which 


the  plaintiff  conid  properly  be  eonsidered  to 
be  injured.  The  plaintiff,  however,  by  tak- 
ing the  crossed  cheque  of  Mr.  Backhouse, 
adopted  him  as  his  creditor  and  his  agent, 
and  he  had  received  a  dividend  of  8831. 
from  his  estate. 

The  Master  of  the  Rolls.— This  case, 
as  Mr.  Bell  himself  states  it,  cannot  he  put 
more  favourably  for  him  than  this :  that 
having  deposited  certain  bonds  with  Mr. 
Backhouse  to  obtain  money  for  him  which 
Mr.  Backhouse  did  obtain,  and  having 
afterwards  paid  Mr.  Backhouse  the  money 
to  redeem  those  bonds,  he  goes  to  him 
on  the  16th  of  September  and  asks  for  the 
bonds.  He  is  then  informed  by  Mr.  Back- 
house  that  he  had  pledged  them  to  the 
plaintiff,  whom  he  tiien  names,  and  that 
the  money  paid  for  the  redemption  of  the 
bonds  bad  been  misapplied,  and  that  a 
part  of  it  had  been  used  for  his  own  pur- 
poses. Mr.  Bell  then  induced  Mr,  Back- 
bouse  to  believe  that  if  he  went  to  the 
plaintiff  and  gave  him  a  cheque  for  2,000/. 
in  exchange  for  the  bonds,  it  should 
be  honoured,  not  by  means  of  any  funds 
which  Mr.  Backhouse  had  at  his  disposal, 
but  by  means  of  fonds  which  he,  the  de- 
fendant, would  supply  him  with  for  the 
purpose  of  meeting  that  demand.  Upon 
the  strength  of  that  Mr.  Backhouse  went 
to  the  pUintiff  and  gare  him  a  dieqne, 
which,  though  he  had  not  tnffieient  funds 
of  his  own  at  his  bankers,  yet  he  firmly 
believed  at  the  time  he  would  be  enabled 
to  meet  by  fands  supplied  by  the  defen- 
dant according  to  the  promise  which  he 
had  made.  Mr.  Backhouse  did  not  know 
that  he  was  committing  a  fraud;  and 
though  it  is  established  by  the  evidence 
of  Mr.  Bell  that  no  fraud  was  intended  to 
be  committed  by  Mr.  Backhouse,  as  Mr. 
Bell  himself  admits  clearly  that  Mr.  Back- 
house firmly  believed  that  the  cheque 
would  be  honoured  by  means  of  a  cheque 
for  1,9501.,  which,  coupled  with  his  own 
funds,  would  be  sufficient  for  the  purpose. 
If  Mr.  Bell  intended  at  the  time  (which  I 
do  not  believe  he  did)  merely  to  ^ve  a 
delnsiTe  promise  and  to  induce  Mr.  Baok- 
honse  to  make  a  frandnlent  representation 
unknowingly  to  the  plaintiff,  he  would 
have  been  clearly  using  Mr.  Backhouse  as 
his  agent  for  the  committal  of  a  fraud 
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against  the  plaintiff.  Bat  the  moment  that 
he  geta  the  bondi  back  again,  that  momoit, 
by  refusing  to  give  the  oheqne,  he  does,  as 
it  were  ex  post  facto,  commit  a  fraud ;  he 
does — by  making  the  statements  made  by 
Mr.  Backhouse  (he  believing  them  to  be 
true,  but  which  turn  out  to  be  utterly 
false)— obtain  the  bonds  by  a  trick,  which 
ia  nothing  less  than  a  fraud ;  and  this  Court 
treats  as  fraudulent  all  transactions  of  the 
same  nature.  It  is  said  that  this  case 
must  be  put  upon  a  question  of  agency. 
It  is,  however,  not  at  all  necessary ;  but 
if  it  were,  the  evidence  which  bears  upon 
the  subject  leads  to  the  condusion  that  it 
was  within  the  scope  of  the  implied  autho- 
rity of  a  member  of  the  Stock  Exchange 
when  seeuritiei  were  deposited  with  him 
ibr  the  purpose  of  his  advancing  money 
upon  them,  to  pledge  those  securities  to 
some  other  person  for  that  purpose.  If 
that  was  within  the  scope  of  his  authority, 
then  he  was  the  agent  of  Mr.  Bell  for  the 
purpose  of  raising  this  money  from  Mr. 
Mocatta,  and  there  is  no  evidence  whatever 
to  shew  that  what  was  done  by  T.  Back- 
house was  not  within  the  scope  of  his 
authority.  But  assuming  that  it  was  not, 
what  was  it  the  duty  of  Mr.  Bell  to  do 
when  the  matter  came  before  him  on  the 
16th  of  September?  He  should  have  said  to 
Mr.  Backhouse — '  *  You  had  no  authority  to 
pledge  these  boncU  to  anybody.  If  you 
were  not  able  to  advance  the  money  to  me 
from  yoQT  own  funds  upon  the  security  of 
these  bonds,  you  should  have  informed  me, 
because  I  would  not  have  allowed  you 
to  part  with  them  to  any  other  person,  and 
you  ought  to  have  given  me  that  informa- 
tion at  once,"  And  thereupon  he  ought 
to  have  gone  to  Mr.  Mocatta  and  said, 
"  Mr.  Backhouse  had  no  authority  to  part 
yrith  these  bonds,  and  you  have  no  right 
to  hold  tliem,  and  I  insist  upon  your  re- 
turning them  to  me,  and  obtaining  the 
money  from  Mr.  Backhouse  as  you  can." 
But  he  never  disputed  the  propriety  of  the 
transaction,  and  in  that  confwence  on  the 
16th  of  8q>tember  he  never  disputed  the 
authori^  of  Backhouse  to  pledge  his  secu- 
rities for  the  purpose  of  raising  money  upon 
them  from  other  members  of  the  Stock 
Exchange.  On  the  contrary,  his  evidence 
states  that  he  was  perfectly  indifferent 
where  the  money  came  from.    He  atates 


that  it  waa  not  for  bim  to  inquire^  provided 
he  got  the  money.  All  Uut  woidd  tmd  to 
shew  that  there  waa  an  implied  authority 
in  Mr.  Backhouse  to  pledge  the  bondi; 
and,  on  the  contrary,  instead  of  disputing 
the  authority,  Mr.  Bell  makes  an  arrange- 
ment by  which  the  bonds  are  to  be  obtained 
from  the  plaintiff  upon  a  promise .  to  be 
made  by  Mr.  Backhouse,  which  promise  Mr. 
Bell  knew  from  the  best  possible  authori^ 
it  was  totally  impossible  for  Mr.  Back- 
house to  make  good,  unless  he  furnished 
him  with  the  means  of  so  doing.  What 
possible  defence  is  there  to  a  case  of  that 
description  t  Agun,  Mr.  Bell  says,  *'  I  be- 
lieved at  the  time  that  the  bonds  were  in 
Mr.  Backhouse's  safe,  and  I  thought  I  saw 
them  there."  What  was  the  course  for  him 
to  adopt  ?  Ought  he  not  to  have  said,  "  I 
will  have  nothing  to  do  with  any  trans- 
action of  this  description"  ?  He  might 
have  said,  **  Let  me  see  those  bonds  which 
you  have  got."  Is  it  not  obvious  that 
unless  Mr.  Bell  had  really  lulled  Mr.  Wil- 
kinson into  the  belief  that  the  money  he 
had  promised  would  to  a  certainty  have 
been  paid,  he  never  would  have  got  the 
bonds  ?  Is  it  not  obvious  that  Mr.  WilkiD- 
son  when  he  delivered  the  bonds  to  the 
defenduit's  son,  believed  that  he  had  got 
a  cheque  to  ^ve  him  in  return  for  the 
amount  which  he  had  promised,  and  that 
the  defbndant  only  could  have  got  the 
bonds  by  reason  of  that  belief  in  conse- 
quence of  the  promise  m^e  by  Mr.  Bell 
previously  T  It  is  said  that  Mr,  Bell  might 
bave  taken  these  bonds  wherever  he  found 
them.  I  concur  in  this  so  far,  that  in  the 
possession  of  Mr.  Backhouse,  as  the  owner 
of  them  he  would  have  been  entitled  to 
take  them.  I  concur  that  if  he  had  found 
them  anywhere  accidentally  lying  about,  he 
would  have  been  entitled  to  take  them. 
But  I  dissent  entirely  from  the  notion,  that 
he  would  have  been  entitled  to  take  them 
from  the  phuntiff.  They  mn  not  hia 
proper^;  they  wen  only  hk  property 
subject  to  th^  chai^  upon  them.  They 
were  no  more  his  proper^  than  an  estate 
is  the  property  of  a  man  who  has  mort- 
gaged it,  he  having  only  that  interest  in 
the  estate  which  is  subject  to  the  payment 
of  what  is  due  upon  it.  The  bonds  were 
not  in  the  possession *of  Mr.  Backhouse  as 
the  owner,  or  of  Mr.  Wilkinson,  when  they 
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vera  taken.  In  traih,  the  moment  that 
Mr.  Bukhoase  had  obtained  possession  of 
these  bonds  from  the  plaintiff  by  giving 
Inm  a  crossed  cheque,  they  were,  until  Mr. 
fisekbouse  was  certain  that  Mr.  Bell  would 
perform  the  promise,  and  enable  him  to  pay 
it,  held  by  Mr.  Backhouse  as  the  agent  of 
the  plainUff,  and  Mr.  Wilkinson  was  the 
^ent  of  the  plaintiff  for  the  purpose  of 
holding  thou  bonds  until  he  neeived  the 
■oney  for  them,  just  aa  much  as  when  a 
BKvtgagee  delivers  his  mortgage  bonds  and 
Ae  deeds  of  the  estate  to  hia  solidtor  to 
leeeiTe  a  cheque  in  retaruj  he  holds  them 
tQl  he  has  got  the  mon^,  and  is  the  agent 
of  the  person  until  the  money  is  paid.  The 
mistake  is  obvious,  and  the  distinction  is 
as  plain  as  possible  in  the  course  which 
hss  been  adopted.  Now,  Mr.  Bell  might 
hare  adopted  the  course  which  1  have  stated. 
If  he  believed  that  these  bonds  were  really 
in  Backhouse's  safe,  he  might  hare  insisted 
npoD  seeing  them.  If  that  had  been  re- 
fiised,andhehad  reason  tohelieve  they  were 
there,  he  might  have  obtained  an  injunc- 
tion from  this  Court  in  the  course  of  twenty- 
fimr  hours,  to  prevent  Mr.  Backhouse  from 
pai&ag  with  these  bonds,  uid  he  might 
hsTe  impounded  them  in  his  possession 
sad  obtained  possession  of  them.  Then, 
it  is  suggested,  that  Backhouse  might  pos* 
sibly  have  done  this — that  he  might  have 
obtained  the  bonds  by  fraud  from  the  plain- 
tiff upon  the  crossed  cheque,  and  that  he 
m^t  have  pledged  them  to  another  person 
irithout  any  knowledge  of  it,  and  then  he 
coald  only  have  obtained  them  from  that 
person  upon  payment  of  the  money.  I 
eoQcnr  in  that  ailment.  It  is  true  that 
be  might  have  committed  a  fraud  upon 
Mr,  Moeatta,  and  he  might  have  made  Mr. 
Hocatta  the  vii^m  of  such  a  fraud,  but 
he  bad  no  intention  to  do  it ;  he  had  no 
dure  to  do  it.  But  if  a  stran^r  had  said 
to  Ur.  Backhouse,  "  If  y«<.i  will  obtain 
these  bonds  from  Mr.  Mocatta  upon  such 
a  statement,  I  will  advance  money  to  you 
vpoD  them,"  then  this  Court  would  not  have 
Ulowed  that  person  to  have  held  them  for 
a  moment,  but  would  have  said  that  he 
*ts  liable  to  i^ake  good  to  Mr.  Mocatta 
the  whole  amount  for  which^  the  cheque 
had  been  given,  and  as  to  which  the  frau- 
Meat  represcBtatioii  bad  been  made. 
Ike  omy  otlier  argument  is,  that  there 
Hav  luis^  XXVII^Hue. 


was  a  want  of  caution  or  some  misconduct 

on  the  part  of  Mr.  Mocatta,  particularly  in 
taking  Mr.  Backhouse's  crossed  cheque, 
which  ought  to  disentitle  him  to  the  favour- 
able consideration  of  the  Court.  But  the 
whole  transaction  seems  to  have  been  per> 
fectly  straightforward  on  the  part  of  Mr. 
Mocatta ;  he  acted  just  as  one  would  suppose 
any  merchant  or  man  of  business  would  act 
in  the  conduct  of  such  business.  It  is  stated 
that  one  of  the  rules  of  the  Stock  Exchange 
is,  that  a  stockbroker  is  bound  to  take  a 
crossed  cheque  unless  he  ^ve  notice  before 
1 1  o'clock  in  the  day,  that  with  respect  to 
that  particulv  tranaaction  he  inaists  upon 
payment  in  Bank  of  England  notes.  That 
makes  it  so  much  the  stronger  in  favour  of 
Mr.  Mocatta,  but  it  does  not  in  the  slight- 
est degree  alter  the  tranaaction;  for  even 
without  that,  what  reason  was  there  to 
doubt  the  word  of  a  stockbroker,  known 
upon  the  Stock  Exchange,  that  he  could 
really  pay  him  the  money,  who  at  the  same 
time  firmly  believed  that  the  cheque  would 
be  duly  honoured,  and  that  in  consequence 
of  the  defendant's  representations  7  What, 
then,  is  there  that  can  be  pointed  out  as 
wrong  on  the  part  of  Mr.  Mocatta  7  It  is 
suggested,  that  tliough  a  crossed  cheque  is 
only  payable  to  a  Imnker,  he  might  have 
gone  to  the  banker  who  had  to  pay  it  and 
have  asked  whether  it  would  be  honoured. 
The  banker  might  say,  "  Now,  there  are 
not  assets,  but  there  may  he  assets  paid 
in  before  it  is  presented,  and  I  cannot  tell 
how  that  is."  But  it  would  put  an  end 
to  all  business,  if  it  were  held  ^at  before  a 
man  was  to  take  a  crossed  cheque  as  what  it 
represented  itself  to  be,  it  was  necessary 
for  him  to  go  personally  and  inquire  of  the 
banker  whether  that  cheque  would  be  dnly 
honoured  or  not.  When  you  consider  tiie 
enonnous  number  of  cheques  which  most 
necessarily  pass  on  the  swne  day  upon  the 
Stock  Exchange,  it  would  be  putting  an 
end  to  all  business.  Besides  which  it  would 
be  a  most  dangerous  consequence,  and 
would  most  seriously  interrupt  all  business, 
if  this  Court  in  a  transaction  of  this  sort 
could  suppose  that  for  one  moment  a  stock- 
broker who  had  obtained  possession  of 
bonds  by  such  means,  could  be  allowed  to 
bold  them  against  the  r^htful  owner  to  the 
extent  to  which  they  were  pledged.  The 
result,  therefore,  is,  that  there  must  be  a 
SI 
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decree  for  an  aecoant,  unleu  th«  amount 
due,  verified  by  affidavit,  is  paid  with  in- 
terest at  71,  per  cent,  by  the  first  day  of 
next  term,  and  in  default  of  payment  the 
bonds  must  be  delivered  up  to  the  plaintiff. 
In  the  mean  time  the  defendant  most  be 
restrained  from  parting  with  the  bonds,  and 
ne  must  pay  the  coats  of  the  suit. 


1857.      y      PAOK  r.  HAT. 
July  28,  27.  J 

Uig. 

A  legactf  given  absolutely  will  not  be 
divested  if  the  event  on  which  it  is  given 
over  doe*  not  ttrietly  happen. 

After  the  cesser  of  a  life  estate^  "  a  gift  to 
three  persons  equally,  or  in  case  of  the  death 
tff  each  or  either  of  them,  to  be  divided 
between  the  survivors  or  survivor,  or  their 
repretentatives :"— Held,  on  the  death  of 
fAe  three  before  the  tenant  for  life,  that  their 
legal  pereomU  repretentative  hm  tntHled  to 
the  fund, 

WiUlam  Slow,  by  his  will,  dated  the  6th 
of  June  1801,  after  stating  that  he  was 
entitled  to  l,000f.  consols,  expectant  on 
the  decease  of  his  mother,  Ann  Slow,  gave 
the  same  and  the  interest  and  dividends  to 
arise  therefrom  after  his  decease  unto  his 
mother  for  life,  and  after  her  decease  to 
Sarah  Triggs  for  life ;  and  after  her  decease 
he  gave  the  1,0002.  unto  John  Page,  Edwanl 
Page  and  Samuel  Page,  to  be  equally 
divided,  share  and  ahare  alike,  or  in  case  of 
the  demise  of  each  or  either  of  them,  to 
be  divided  between  the  aarvivon  or  sur- 
vivor or  thear  representatives;  and  the 
testator  appointed  his  mother  to  he  his 
executrix.  The  testatordied  in  June  1801. 
On  the  27th  of  July  1801,  Ann  Slow 
proved  the  will,  and  by  her  will,  dated  the 
7tfa  of  January  1819,  she  appointed  Thomas 
Harding,  since  deceased,  and  Osbom  May, 
the  defendant,  her  executors. 

Ann  Slow  died  in  July  1819. 

Sarah  Triggs  afterwards  married  Mr. 
Hughes ;  she  survived  J.  Page,  who  died  in 
February  1807,  £.  Page,  who  died  in  May 
1813,  and  S.  Page.    S.  Page,  by  his  will, 


dated  the  29th  of  September  1836,  made 
several  specific  bequests  in  favour  of  bis 
wife,  the  plaintiff,  Sarah  Mary  Page ;  bnt 
he  appointed  no  executor,  and  made  no 
bequest  either  of  the  l,O00f.  consols,  or  of 
the  residue  of  his  personal  estate. 

S.  Page  died  in  November  1836. 

Sarah  Hughes  died  in  January  1840. 

Sarah  Mary  Page,  the  plaintiff,  took 
out  letters  of  administration  to  herhusbsnd 
and  also  to  J.  and  E.  Page,  and  she  insti- 
tated  this  suit  against  O.  May,  tihe  surviving 
executor  of  A.  Slow,  in  ord«r  that  she 
might  be  declared  absolutely  entided  to 
the  1,0002.  consols. 

Mr.  Jetsel,  for  the  plaintiff. — The  gift 
of  the  fund  was  absolute,  and  though  the 
legatees  did  not  survive  the  tenant  for  life, 
the  original  bequest  was  never  divested; 
it  now  belonged  to  the  plaintiff  as  theii 
personal  representative. 

Harrison  v.  Foreman,  5  Yes.  207. 

Sturgess  v.  Pearson,  4  Madd.  411. 

1  JarmoM  on  JTUUt  704. 

il/r.  Beavan,  for  the  defendant. — The 
Messrs.  Page  were  none  of  them  living  at 
the  death  of  the  tenant  for  life;  none  of 
them  therefore  became  entitled  to  the  fund. 
Survivorship  referred  to  the  period  of  en- 
joyment. It  might  be  said  that  each  took 
a  vested  interest;  but  that  was  prevented 
by  the  time  of  payment  being  contingent. 
It  must,  therefore,  be  considered  aa  a  spe- 
cific legacy  which  had  been  assented  to, 
and  which  remained  in  the  hands  of  the 
executor  undisposed  of. 

Maedonald  v.  Brgce,  16  Beav.  581 ; 

B.  c.  23  Law  J.  Rep.  (n.s.)  Chanc. 

779,  overruled  by  this  case. 
Cripps  T.  Woleott^  4  Madd.  11. 

Mr,  Jeetel,  in  reply. 

July  27. — The  Maater  of  the  Rolls. 
•—Harrison  v.  Foreman  must  govern  this 
case,  and  the  plaintiff,  as  the  legal  per- 
sonid  representative  of  the  three  legatees, 
who  'died  in  the  lifetime  of  the  tenant  for 
life,  is  entitled  to  the  fund.  Upon  con- 
sidering Macdonald  v.  Brgce,  which  I 
neither  recollect  nor  have  a  note  of,  I  find 
that  the  will  is  not  stated  in  the  exact 
words.   I  regret  that  it  did  not  go  further. 
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It  it  material  that  fhe  rules  and  deci- 
■iofli  of  the  CoQrt  sliould  be  consistent. 
It  is  dngolar  also  that  the  point  then  de- 
cided does  not  seem  to  hare  been  raised 
ii  die  aigament:  there  may  have  been 
words  to  distinguish  it  from  the  aathori- 
ties  which  gorem  the  present  ease. 


U.K.  ') 

KOT.  18, 10,  20  ;  >    AU8XBH  V.  B0T8. 

Dec.  7.  i 

PertnenhipSoUeilort—RHmng  Pari' 
Mr— Goodwill — Estimated  Value. 

F,  H.  and  B.  carried  on  the  husineas  of 
telieitort  in  partner$hip.  A.  wag  aftervarda 
admitted  oi  a  partner^  and  in  1838  F. 
utk^ ;  he  reserved  to  himself  the  right  of 
MfroAuMO  7*.  «  a  partner  in  the  firm.  In 
1846  ff.  B.  and  A.  entered  into  new  articles 
parUierthipt  the  term  ef  which  woe  ex- 
kmki  to  1853,  and  artielee  were  imerted 
for  the  walnation  and  purehaae  of  the  share 
^  ang  rearing  or  deceased  partner  during 

1      ike  term ,-  these  articles  were  made  subject 

I  Ai  ike  right  reserved  by  F.  of  introducing  T, 
h  1848  H.  died,  and  his  widow  was  paid 
the  wehte  of  his  share.  In  1849  F.  intro- 
iieed  T.  as  a  partner.  A  memorandum  was 
UteKdrewnup  without  reference  to  the  articles 

I  flf 1846,  declaring  that  from  September  1850 
T,  shoM  have  one-fifth  of  the  profits  until 
September  1853, /rom  which  date  he  was  to 
fsic  am  equal  share  in  the  partnership  pro* 
fie.  A  eUtmee  was  afterwards  addedj  that  in 
the  event  of  the  death  or  retiremerU  of  eUher 
*S  the  partners,  his  two-fifths  should  be 
^'detf  into  thirds^  two-thirds  to  be  taken  by 

'  rte  semsr  partner  and  one-third  by  T.  In 
^tgnst  1853  A.  signified  his  intention  of 
rdiring  from  the  business,  and  he  claimed 
the  taUe  of  hit  share  of  the  partnership 
nd  of  the  goodwill ;  this  was  refused  by 
the  eontinsing  partners,  who  alleged  that  the 
dense  relating  to  the  purchase  of  apartner*a 
■fore  had  no  operation  after  T..  became  a 
partner;  and  in  a  suit  by  A, — Held,  that 
ihe  nrlieles.  of  partnership  between  B.  and 
A.  eonld  not  ageet  T;  that  they  were  ineon- 
liitent  with  the  terms  on  which  T.  was  ad- 
mitted a  partner,  and  could  not  be  carried 
w^ilfea  between  the  parties;  that  A,  by  his 
tetiee,  had  dissolved  the  partnership,  and 
Ihet  hit  interest  both  in  the  partnership  and 


the  goodwill  expired  with  the  notice ;  that 
the  time  between  the  notice  and  the  expira~ 
tion  of  the  partnership  term  had  no  market- 
able  value ;  and  that  A.  wai  only  entitled  to 
the  profits  during  the  eonlinuanee  of  the 
partnenhip. 

This  niit  was  instituted,  by  FMeriek 
Lewes  Austen,  against  Danid^  Boys  and 
Alexander  Forb«  Tweedie  to  obtun  a 
declaration  that  the  partDership  which 
had  been  carried  on  between  them  as 
attomies  and  solicitors  was  dissolved  as 
from  the  80th  of  August  1858  ;  and  the 
bill  prayed  for  an  account  of  the  part- 
nership dealings  and  transactions,  and 
that  the  value  of  the  plaintiff's  share  in 
the  business  and  of  the  goodwill  thereof 
might  be  ascertained  on  the  footing  of  a 
eontinniog  business,  in  accordance  with  the 
10th  and  llth  of  the  articles  of  the  24tli  of 
July  1846,  and  be  paid  to  the  plaintiff,  who 
did  not  admit  that  the  partnership  termi- 
nated on  the  1st  of  September  1868  by 
effluxion  of  time,  but  insisted  that  it  ex- 
tended to  the  1st  of  September  1860. 

The  facts  of  the  case  will  sufBciently 
appear  in  the  judgment, 

Mr.  R.  Palmer  and  Mr.  Burdon,  for 
the  plaintiff,  insisted  that  by  the  articles 
he  was  entitled  to  receive  the  market 
value  of  his  share,  or  to  introduce  a  new 
partner  into  the  firm  in  his  place  :— 

Colyear  v.  the  Countess  of  Mulgrave, 
2  Keen,  81 ;  s.  e.  5  Law  J.  Kep. 
(n.s.)  Chane.  885. 
Booth  V.  Parker,  1  Moll.  465. 
Whiltaker  v.  Howe,  3  Beav.  383. 
Bozon  V.  Farlowt  1  Mer.  459. 
Etaex  T.  Essex,  20  Beav.  442. 

Mr.  Lloyd,  Mr.  Selayn  and  Mr.  Hislop 
Clarke,  for  Mr.  Boys.  —  The  articles  of 
1846  were  wholly  inapplicable  to  the  part- 
nership existing  after  the  admission  of  A. 
F.  Tweedie ;  the  plaintifiT,  however,  had  vo- 
luntarily quitted  the  partnership  ;  he  could 
not  claim  any  compensation, 

Mr.  Bolt,  Mr.  Follett  and  Mr.  Raaeh, 
for  Mr.  Tweedie.~If  the  articles  of  1848 
were  of  any  value,  they  could  only  entitle 
Mr.  Austen  to  such  recompense  as  the 
residue  of  the  term  of  his  partnership  with 
Mr.  Boys  was  worth.  Mr,  Tweedie  had  no 
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concern  with  them,  and  tbey  ware  not 
material  to  his  case.— 

Caiman  v.  Sarrel^  1  Ves.  jun.  50. 

Candler^.  Candler,  Jac.  225. 

Dec.  7. — The  Master  of  the  Rolls. — 
The  question  is,  whether  the  plaintiff  is 
entitled  to  be  pud  for  his  share  of  the 
goodwUl  of  the  business  which  he  carried 
on  with  Uie  defendants  up  to  the  time  of 
his  retirement.  In  September  1836  Messrs. 
Forbes,  Hale  and  Boyi  carried  on  business 
in  co-partnership.  On  the  15th  of  Angost 
1888  the  plaintiff  was  added  to  the  part- 
nership firm,  and  by  the  8th  of  the  articles 
then  entered  into,  it  was  stipulated  that 
J.  H.  Forbes  shoiild  be  at  liberty  at  any 
future  time  to  introduce  the  defendant  A. 
F.  Tweedie  into  the  business  on  the  follow- 
ing terms,  **  That  Messrs.  Boys  and  Austen 
hereby  scTerally  agree  with  John  Hopton 
Forbes  at  any  future  time  to  article  Alexan- 
der Forbes  Tweedie,  if  requested,  before  he 
attains  twenty-one,  and  to  admit  him  when 
out  of  hia  articles,  if  competent  and  well 
conducted,  to  such  a  share  of  the  bosinesB 
aa  shall  be  agreed  upon  between  his  guar- 
dians and  the  then  continuing^  or  suTTiving 
partner  or  partnon,  and  in  ease  of  differ- 
ence, to  such  a  share  as  shall  be  settled  by 
arbitration  to  be  fair,  relation  being  had 
to  the  terms  upon  which  the  said  several 
partners  have  been  admitted  to  the  busi- 
ness, and  the  obligations  all  are  under  to 
Richard  Walter  Forbes,  who  laid  the  founda- 
tion of  the  business."  On  the  1st  of  Sep- 
tember 1839  J.  H.  Forbes  retired,  but  the 
continuing  partners  carried  on  the  business 
under  the  style  of  "  Forbes,  Hale,  Boys 
&  Austen."  On  the  24th  of  July  1846 
the  then  partners  agreed  upon  articles  of 
partnership,  and  they  were  reduced  into 
writing.  They  specified  the  amount  of 
capital,  how  the  expenses  and  losses  were 
to  be  borne,  bow  the  current  profits  and 
surplus  were  to  he  divided,  and  what  each 
partner  might  draw  out,  how  the  accounts 
were  to  be  kept,  that  no  partner  was  to 
carry  on  any  other  business,  but  to  devote 
all  his  time  to  the  partnership  business, 
how  the  partnership  monies  were  to  be 
used  in  the  business  and  for  no  other  pur^ 
pose,  that  no  partner  was  to  give  bail  or 
become  surety  or  bind  his  partner  in  any 
Other  JiabiHt/i  «id  that  no  clerks  were  to 


be  taken  or  dismissed  except  with  the  joint 
consent  of  all.    These  point  out  the  mode 
in  which  the  business  was  to  be  carried  on. 
The  10th  article  provides  that  "  in  case  of 
the  death  of  any  partner  the  partnership  is 
to  go  on  till  the  1st  of  September  then  next 
following,  and  the  partnership  to  be  then 
determined  as  to  that  partner,  and  tbe 
partnership  property,  such  as  the  hoase, 
books,  furniture,  &c.  to  be  valued,  and  the 
surviving  partners  or  partner  to  pay  off  to 
the  representatives  of  the  deceased  partner 
his  shareof  inch  valuation  on  such  Ist  day 
of  September,  or  else  pay  interest  thereon 
till  paid  at  the  rate  of  6^  per  cent.  The 
surviving  partners  are  also  to  pay  to  such 
representatives  on  such  1st  of  September 
a  sum  equal  to  half  what  a  retiring  partner 
would  be  entitled  to  as  the  value  of  hii 
share  of  the  business  on  such  Ist  day  of 
September,  with  interest  till  paid  at  5/. 
per  cent.,  upon  the  same  principle  as  is  Isid 
down  in  the  11th  article.    The  surviving 
partners  must  also  open  fresh  accounts 
from  such  1st  day  of  September  auceeeding 
the  date  of  the  death,  and  -wind  up  the 
partnership  business  and  aeeonnta,  and 
pay  ovet  to  tiie  representatives  of  sneh 
deceased  partner  his  share  of  the  outstand- 
ing profits  and  assets  as  quickly  as  pos- 
sible without  injuring  the  business  or  in- 
terest of  the  surviving  partners  or  partner, 
and  all  deeds  and  papers,  &c.  to  belong  to 
the  surviving  partners  or  partner,  and  the 
style  of  the  firm  to  remain  the  same,  if 
desired,  notwithstanding  the  death  of  any 
partner  brpartnera."  The  1 1th  articlegives 
"power  for  any  partner  or  partners  to  retire, 
and  in  that  case,  the  continuing  partnoi 
or  partner  to  pay  such  retiring  partner  or 
partners  for  his  or  their  interest  and  share 
and  goodwill  in  the  business  the  &ir  market- 
able value  thereof  by  four  equal  annual 
instalments,  with  interest  at  il.  per  cent 
from  the  time  of  snch  retirement,  till  paid ; 
hut  such  retiring  partner  or  partners  not  to 
practise  either  directly  or  indirectly  within 
100  miles  from  the  General  Post  OfBce, 
and  use  his  best  endeavours  to  promote 
the  interests  of  the  remaining  partners." 
The  12th  article  provides  that  John  Hop- 
ton  Forhea  in  ease  of  ^spute  on  partner- 
ship affairs  or  on  this  agreement  is  to  de- 
cide by  arbitration,  and  that  if  he  shall 
decline,  then  it  is  to  he  settled  by  arbitxatbn 
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with  an  umpire.  The  13th  article  makes 
the  agreement  aubjeot  to  the  8th  article  of 
the  deed  of  the  15th  of  August  1838,  and 
the  14tb  article  directs  that  the  agreement 
ii  to  be  construed  liberally  and  fairly,  as  a 
Court  of  equity  would  construe  it,  should 
my  dispute  arise  thereon.  The  parties  to 
these  articles  did  not  profess  to,  and  could. 
Bot,  affect  J.  H .  Forbes  or  bis  rights  under 
the  articles  of  the  15th  of  AngnstlSSS;  be 
bad  received  no  compensation  or  eoniidera- 
Uoa  for  his  share  on  retiring  from  the  busi- 
Mss,  bat  be  expressly  kept  his  right  on 
foot,  and  accordingly  his  privilege  of  intro- 
dacing  A.  F.  Tweedie  remained  as  if  these 
articles  had  never  been  signed.  Thearticles 
relative  to  the  payment  of  the  share  of  a 
dying  or  retiring  partner  formed  no  part 
of  the  partnership  contract  prior  to  the  24th 
of  Joly  1846.  Mathew  Hale  died  on  the 
Slstof  September  1848;  the  10th  article 
vas  put  in  force,  and  npon  the  arbitration 
of  J.  H.  Forbes  a  sum  was  settled  and 
sgreed  to  by  the  partners,  and  it  was  paid 
to  Mrs.  Hale  the  widow. 

In  September  1849  J.  H.  Forbes  ex- 
erdsed  the  power  of  introducing  A.  F. 
Tweedie  into  the  partnership,  by  sending  a 
memorandum  in  writing  to  the  pluntiff  and 
Daniel  Boys.  As  originally  drawn,  it  was 
as  follows :— "  September,  1849. — Memo- 
raDdom  of  terms  proposed  as  regards 
Hr.  Tweedie  wiUi  reference  to  the  articles 
between  Messrs.  Hale  &  Co.  and  Mr.  Forbes 
in  relation  to  Mr.  Tweedie.  Mr.  Tweedie 
to  return  to  Ely  Place  on  the  1st  of  No- 
vember 1849.  To  be  allowed  in  the  natnre 
of  salary  at  the  rate  of  500^.  per  annum 
until  the  1st  of  September  1850.  On  that 
day  his  name  to  be  inbodnced  into  the  firm 
sfter  Mr.  Austen's.  From  the  1st  of  Sep- 
tember 1850  Mr.  Tweedie  to  take  one-fifth 
of  profit  and  loss  of  the  business  until 
the  1st  of  September  1853,  from  which 
date  he  is  to  share  equally  with  the  other 
partners.  On  the  Ist  of  September  1850 
it  will  be  necessary  to  open  a  new  account 
sod  new  books,  and  Mr.  Tweedie  must 
bring  in  his  proportion  of  capital  to  the 
new  6rm.  That  the  partnership  shall 
eontinae  for  ten  years  from  1850;  that 
from  the  1st  of  November  1 849,  and  during 
the  partnership  Mr.  Tweedie  to  submit  to 
the  Erection  and  judgment  itf  Mr.  Boys  as 
to  the  particular  department  of  huuness  he 


is  to  attend  to,  and  in  all  matters  of  the 
condnct  of  business  or  otherwise  relating 
to  the  partnership  concerns."  This  clause 
was  afterwards  added  in  the  middle  of  the 
articles  after  the  words  "  other  partners"  : 
**  In  case  of  the  death  or  retirement  before 
the  lat  of  September  1853  of  either  of  the 
senior  partners  his  two-fiflhs  to  be  divided 
into  thirds,  of  which  the  surviving  senior 
partner  is  to  take  two-thirds,  and  Mr. 
Tweedie  one-third."  This  was  signed  by 
Messrs.  Boys  and  Tweedie,  suapUeiter ;  it 
was  also  signed  by  the  plimtifi',  but  witk 
this  qualification :  "SofiuasMr.Tweedie's 
share  and  position  are  fixed  by  this  memo- 
randum, I  hereby  agree  thereto,  hut  as 
between  Mr.  Boys  and  myself  on  the  ex- 
press understanding  that  this  memorandum 
is  not  to  annul  or  prejudice  the  existing 
articles  of  partnership  between  Mr.  Boys 
and  me  of  the  24th  of  July  1846,  the  stipu- 
lations of  which  (except  so  far  as  this  me- 
morandum affects  Mr.  Tweedie's  interests) 
are  (as  between  Mr.  Boys  and  me)  still  to 
remain  in  force,  and  T  will  sign  any  fbrtber 
document  for  carrying  these  terms  into 
effect." 

The  plaintiff  and  tiie  two  defendants  from 
that  time  carried  on  business  without  any 

further  attempt  to  define  or  settle  theirrights 
and  interests  until  the  29tb  of  August  1853, 
two  days  before  the  expiration  of  the  part- 
nership term  settled  by  the  articles  of  the 
24th  of  July  1846,  when  the  plaintiff  gave 
a  notice  to  dissolve  the  partnership  on  the 
following  day,  and  it  accordingly  took 
place  on  the  30th  of  August  1653,  twenty- 
four  hours  before  it  would  have  expired  by 
effluxion  of  time,  unless  it  was  extended 
by  the  memorandum  of  September  1849 ; 
and  the  question  now  to  be  determined  is, 
whether  Mr.  Austen  is  entitled  to  be  paid 
on  bis  retirement,  under  the  11th  clause  of 
the  articles  of  the  24th  of  July  1846,  for 
the  goodwill  of  the  business,  and  if  so  how 
much,  and  whether  both  the  defendants  are 
liable  to  make  such  payment  to  him  7 

First,  then,  how  does  the  matter  stand  as 
regards  A.  F<  Tweedie?  If  two  partners 
take  a  third,  without  specifying  the  terms 
on  which  he  becomes  such  partner,  he  has 
the  same  rights,  and  is  subject  to  the  same 
liabilities  as  the  original  two.  The  terms 
and  conditions  of  the  partnership  which 
bind  them  bind  him,  unless  a  new  contract 


Digitized  by 


246 


COURTS  OF  CHANCERY: 


[Kbw  StHU 


be  made  between  them ;  lo  also  if  the  eon* 
ditions  of  hit  becoming  a  partner  are  par- 
tially set  forth,  to  the  extent  that  they  are 
specified  or  involved  by  aeeeasaiy  inference 
therein,  he  will  be  bound  by  the  terms  of 
the  partnership  contract  afiecdng  the  two 
original  partners  with  whom  he  auoeiates 
himself.  But  A.  F.  Tweedie's  admission 
as  a  partner  is  made  under  peculiar  and 
unusual  circurostancea  ;  it  is  not  the  ordi- 
nary case  of  two  partners  admitting  a  third 
on  such  terms  and  conditions  as  they  and 
the  newpartnerintroduced  may  agree  upon, 
bat  it  is  the  case  of  two  partners  contract- 
ing for  value  with  a  stranger  to  admit  a 
specified  tbird  person  to  be  partner  with 
them  on  lueb  tennt,  and  subject  to  such 
conditions  as  &ey  and  this  stranger  (for 
Bueh  J.  H.  Forbes  became  whm  he  ceased 
to  be  a  partner)  may  settle  between  them, 
subject  to  arbitration  in  case  of  difference. 
At  the  time  this  contract  was  entered  into, 
the  partnerabip  as  then  carried  on  by  Hale, 
Boys  &  Austen,  did  not  contain  any  clause 
relative  to  the  purchase  of  the  share  of  a 
dying  or  retiring  partner.  The  covenant 
was  to  admit  A.  F.  Tweedieinto  thepartner- 
ship  as  it  then  stood  on  terms  to  be  agreed 
upon.  It  was  not  in  the  power  of  the  con- 
tinuing partners  to  enter  into  such  addi- 
tional stipulations  and  rules  of  partnership 
ai  should  make  the  admission  of  A.  F. 
Tweedie  into  the  businesi  either  impossible 
or  injnrions  to  him.  They  could  not 
thereby  invalidate  the  articles  they  had 
entered  into  with  J.  H.  Forbes;  such 
stipulation  would  not  bind  him  or  A,  F. 
Tweedie  unless  they  had  agreed  to  it. 

At  the  same  time  Messrs.  Forbes  and 
Tweedie  might  have  adopted  any  stipula- 
tions and  conditions  in  the  existing  part- 
nership, and  might  have  consented  that 
A.  F.  Tweedie  should  be  bound  by 
them.  The  evidence  shews  that  J.  H. 
Forbes  was  aware  of  the  atipulation  for  the 
purchase  of  the  share  of  the  goodwill  of  a 
deceased  or  retiring  partner  which  had  been 
entered  into  by  Messrs.  Hale,  Boys  and 
Austen,  It  is  also  clear  that  A.  F.  Tweedie 
did  not  know  of  it.  J.  H.  Forbes  says,  in 
substance,  that  it  was  not  present  to  his 
mind  when  he  wrote  and  signed  the  memo- 
randum of  September  1 849.  A.  F.  Tweedie 
cannot  be  held  to  have  consented  to  it,  he 
did  not  know  of  its  existence,  and  there  was 


nothing  on  the  face  of  the  document  of 
September  1849  to  indicate  the  exutowe 
oS  that  provirion.  The  terms  of  the  memo- 
randum of  September  1849  do  not  bear  the 
construction  that  such  a  proTision  applied 
to  A.  F.  Tweedie,  or  that  it  waa  intended  by 
Messrs.  Forbes,  Boys  and  Austen  to  have 
such  an  application.  If  it  did,  the  con- 
sequenees  on  either  side  would  have  been 
very  injurious.  On  the  one  hand,  the  day 
after  entering  into  this  arrangement  Messrs. 
Boys  and  Auaten  might  both  have  given 
notice  of  retirement,  and  A.  F.  Tweedie 
would  have  had  to  pay  for  the  goodwill  of 
the  business  to  both,  when  upon  their  re- 
tirement the  goodwill  would  probably  have 
been  reduced  to  nothing,  as  the  clients  iA 
the  firm  would  probably  not  have  con- 
tinued their  business  with  a  house  consist- 
ing of  one  person  only,  and  that  person  a 
young  man  untried,  just  entering  it,  and 
personally  unknown  to  the  clients,  after 
both  the  persons  in  whom  the  clients  had 
reposed  confidence  had  retired.  The  effect 
would  then  have  been  to  compel  A.  F. 
Tweedie  to  pay  a  considerable  sum  of 
money  to  Messrs.  Boys  and  Austen,  and  to 
leave  himself  much  where  he  was  before  he 
paid  the  mon^,  and  prevent  J.  H.  Forbes 
from  obtaining  the  benefit  of  the  covenant. 
On  the  other  hand,  if  A.  F.  Tweedie  gave 
notice  the  day  after  his  admission,  he  night 
tinder  pretence  of  being  admitted  as  a  part- 
ner and  affording  his  services  and  assist- 
ance to  the  carrying  on  of  the  busineis 
have  obtained  a  considerable  sum  of  money 
from  Messrs.  Boys  and  Austen,  and  all  par- 
ties would  have  remained  much  as  they 
were  before ;  for  the  covenant  by  A.  F. 
Tweedie  not  to  practise  would  have  been  of 
little  or  no  value  toMessrs.Boy  s  and  Austen. 
The  fair  inference  to  be  derived  from  the 
memorandum  of  September  1849  taken 
altogether  is,  that  it  did  not,  on  the  assump- 
tion that  the  parties  to  it  were  aware  of  the 
10th  and  1 1th  clauses  of  the  articles  of  the 
24th  of  July  1846,  contemplate  that  A.  F. 
Tweedie  could  be  affected  by  this  dense, 
proriding  for  the  payment  of  the  aban  of 
a  deceased  or  retiring  partner.  How  thai 
does  it  stand  on  the  knowledge  of  the  par- 
ties themselves  ?  A.  F.  Tweedie  did  not 
know  of  it.  J.  H,  Forbes  knew  of  it,  but 
it  was  not  present  to  his  mind,  nor  did  it 
enter  into  his  su^estion  as  an  ingredient 
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in     tenns  on  which  A.  F.  Tweedie  wu 

ti»  be  admitted.-  D.  Boyi  says  he  considered 
tbit  the  aew  arrangement  virtually  super- 
■eded  the  existing  partnership  articles,  and 
tbit  it  was  a  new  contract  or  arranfi^ement 
on  the  footing  of  the  memorandum  of  Sep- 
tember 1849.  F.  L.  Austen  seems  to  have 
tbongfat  that  such  would  have  been  the 
effect  of  the  memorandam  taken  by  itself, 
and  aeeordingly  he  expressed  his  view  of 
An  ease  by      note  in  writing  which  he 

I  appended  to  the  doeoment  of  September 
1840,  and  whieh  statea  his  views  of  the 
looting  on  whieh  be  rigned  the  doeument, 
ad  aa  iriueh  condition  alone  Iw  attached 
bis  Dime  to  it.  It  is  learcely  possible  to  ex- 
press the  meaning  more  clearly  and  dis- 
tioctly  than  is  done  in  that  note.  The  plain- 
tiff says  that  A.  F.Tweediedid  not  object  to 
the  memorandum  being  so  qualified.  Why 
iboold  be  7  His  share,  his  position,  his  in- 
tereits  (to  use  the  words  of  the  note)  were  to 
be  filed  by  the  memorandum  of  September 
i849,  and  were  not  to  he  affected  by  this 
lote.  If  Hr.  Austen  had  intended  that 
Mr.  Tweedie  should  be  affected  by  this 
11th  clause  in  the  partnership  articlei  be- 
tveeit  D.  Boys  and  bimielf,  he  ongbt  to 
lure  ^ven  Mm  express  notice  of  it,  and 
Ae  terms  of  his  admission  ought  to  have 

I  bcei  settled  with  regard  to  this  provi- 
oon  in  the  existing  articles ;  and  without 
nicb  notice  it  would  scarcely  be  possible 
that  A.  F.  Tweedie  could  be  affected  by 
it.  Bnt  instead  of  doing  this  he  signs  a 
note  expressly  admitting  that  A.  F.  Twee- 
die's  share,  position  and  interests  are  not 
to  be  affected  by  it. 

It  is  imposaible  for  the  plaintiff  success- 
AiUy  to  contend  that  A.  F.  Tweedie  is 
boinid  by  these  dansea  10.  and  11.  He 
is  wholly  unaffected  by  them.  What,  then, 

I  ii  the  effect  of  the  transaction  as  between 
Md  u  T^rds  the  plaintiff  and  Mr.  Boys? 
It  is  that  the  articles  of  July  1846  must 
be  treated  to  have  been  in  force  after  the 
execution  of  the  memorandam  of  Septem- 
ber 1849.  They  were  in  force  before  the 
exeeutionof  the  memorandum.  Mr.  Austen 
in  s^ng  it  saya  that  the  articles  are  to 
RBisin  in  force  as  between  himself  and 
B.  Boys,  so  far  as  may  be  possible  with- 
oBt  affecting  A.  F.  Tweedle's  interest. 

Boys  dissents  from  that  view,  and  treats 
theaitidesasatanend.  Bnt  the  existing 


contract  between  the  parties  can  only  be 

got  rid  of  by  a  fresh  contract,  and  only  to 
the  extent  that  the  fresh  contract  controula 
the  former.  If  he  intended  the  articles  to  be 
wholly  superseded  it  could  only  be  by 
some  express  agreement  aa  between  him- 
self and  the  plaintiff,  and  no  such  agree- 
ment was  come  to.  The  existing  articles 
were,  therefore,  in  force  after  September 
1 849,  as  between  Messrs,  Austen  and  Bojt, 
and  they  were  only  modified  so  far  aa  was 
necessary  for  the  purpose  of  giving  A.  F. 
Tweedie  his  full  share  and  intwest  in  the 
partnership,  according  to  the  memorandum 
of  September  1849,  unaffected  by  such  of  the 
provisions  of  the  articles  of  July  1846  as 
might  otherwise  affect  him.  To  this  extent 
there  was  a  plain  contract  between  the  three 
so  to  modify,  or  to  treat  aa  modified,  the 
articles  of  July  1846.  Itis,  consequently, 
important  to  consider  the  articles  of  July 
1846  and  the  memorandum  together.  By 
the  articles  alone  a  partnership  existed  be- 
tween the  Messrs.  Austen  and  Boys  up  to 
the  1st  of  September  1853,  with  a  right  on 
the  part  of  either  to  retire  and  he  paid  his 
share  of  the  goodwill.  By  the  memoran- 
dum, in  case  either  retired  before  the  let  of 
September  1853  the  shsre  of  the  retiring 
partner  was  to  be  divided,  so  that  A.  F. 
Tweedie  was  to  take  one-third  of  such 
share  of  the  profits,  and  the  continuing 
partner  two-thirds.  After  the  Ist  of  Sep- 
tember 1853  all  were  to  be  equal.  If  there 
were  three  partners  A.  F.  Tweedie  was  to 
take  one-third  of  the  profits;  if  only  two, 
he  was  to  take  one-half  of  the  profits.  If 
the  clause  providing  for  the  payment  of  a 
retiring  partner's  share  is  to  have  any 
operation  as  against  Messrs.  Austen  and 
Boys,  snbsequently  to  the  1st  of  September 
1853,  its  effect  would  be  to  give  A.  F. 
Tweedie  one-half  of  the  profits  arising 
from  a  shwre  whieh  had  been  paid  for  by 
his  partner.  This  is  manifestly  unfair, 
and  could  scarcely  be  intended  to  be  the 
effect  of  the  transaction.  This  circum- 
stance is  relied  on  for  the  purpose  of  shew- 
ing that  A.  F.  Tweedie  was  to  be  affected 
by  the  articles  of  July  1846,  but  that  is 
not  my  conclusion.  On  the  assumption, 
therefore,  that  A.  F.  Tweedie  was  not 
affected  by  this  clause,  respecting  retire- 
ment, and  that  the  claase  was  to  be  in  full 
foree,  as  regards  the  other  two,  exaetiy  as 
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if  Ihe  arrangement  of  September  1849  had 
not  been  entered  into,  it  aeemi  imposnble 
to  contend  that  the  clause  for  retirement 
was  to  have  any  operation  after  the  Ist  of 
September  1853.  I  do  not  enter  into  the 
question  whether,  if  no  arrangement  had 
taken  place  between  Mr.  Tweedie  and  the 
other  partners,  the  clause  relative  to  retire- 
ment could  be  acted  upon  by  Mr.  Austen 
or  by  D.  Boys  up  to  the  last  day  of  August 
1853,  BO  as  to  have  the  same  operation  as 
if  the  business,  of  which  the  goodwill  was 
to  be  bought,  was  to  be  treated  as  a  going 
business,  the  perpetual  direction  of  which 
would  remain  vith  the  sole  continuing 
partner*  I  do  cot,  therefore,  pursue  the 
argument  as  to  the  difficulties  which  might 
arise  from  that  construction  in  case  the 
notice  was  given  by  both  partners  to  the 
other  simultaneously,  or  by  one  to  the  other 
immediately  after  the  receipt  of  his  notice. 
Nor  do  I  notice  the  argument  of  the  injus- 
tice that  might  be  produced  on  one  who 
might  have  to  pay  the  other  for  the  busi- 
ness which  neither  intended,  or  was  in 
fact  able,  to  carry  on.  But  admitting  all 
these  considerations,  and  assuming  the 
true  eSeet  of  the  articles  of  July  1846, 
taken  by  themselves,  to  be  that  one  partner 
might,  on  any  day  heioxe  the  Ist  of  Sep- 
tember 1853,  give  the  other  partqer  notice  of 
his  intention  to  retire,  and  thereby  become 
entitled  to  payment  of  the  share  of  the 
goodwill  of  the  business  as  a  perpetuity, 
still,  on  that  assumption,  by  the  effect  of 
the  memorandum  of  September  1849,  and 
the  arrangement  then  come  to,  the  effect 
of  that  clause  in  the  articles  of  July  1846, 
was  cut  and  limited  to  the  duration  of  the 
term,  and  if  one  partner  retired  prior  to 
that  period  he  was  to  be  paid  merely  for 
the  value  of  the  goodwill  during  the  period 
which  might  elapse  from  the  date  of  the 
notice  until  the  expiration  of  the  term  of 
the  partnership  as  it  subsisted  between 
them  independentiy  of  A.  F.  Tweedie. 
Messrs.  Boys,  Austen  and  Tweedie  were 
partners  together  until  the  1st  of  Septem- 
ber 1853,  with  a  sub-agreement  affecting 
only  the  two  former  partners,  and  so 
affecting  them  as  not  to  touch  the  posi- 
tion or  interests  of  A.  F.  Tweedie ;  but 
after  the  1st  of  September  1853,  Messrs. 
Boys,  Austen  and  Tweedie  were  to  be  part- 
ners on  a  footing  expreued  in  the  memo- 


randum of  September  1849,  and-  WHS 
nnafiected  by  any  articles  entmd  into  by 
Messrs.  Boys  aijd  Austen  alone.  There- 

fore,  on  and  after  the  Ist  of  September 
1853,  Messrs.  Austen,  Boys  and  Tweedie 
were  to  be  partners  in  equid  shares,  and  if 
one  retired,  the  other  two  were  to  share  the 
profits  thus  released  between  them.    It  ii 
inconsistent  with  such  an  arrangement  that 
either  Mr.  Austen  or  Mr.  Boys  should  be 
at  liberty  to  retire  «nd  compel  the  other 
to  buy  the  share  for  the  benefit  of  A.  F. 
Tweedie,  who  was  not  bound  by  the  clause 
or  liable  to  contribute  to  the  purchase.  It 
was  to  this  extent  a  new  arrangement.  It 
was  a  new  term,  u  the  memorandum  ex- 
presses it,  from  September  1850,  which, 
but  for  the  note  of  Mr.  Austen,  would  hare 
wholly  superseded  this  clause  in  the  arti- 
cles of  1846.    The  plaintiff's  note  keeps 
the  clause  alive  as  between  himself  and 
Mr.  Boys,  so  far  as  it  does  not  affect 
Mr.  Tweedie,  and  the  only  mode  of  pro- 
ducing that  effect  and  to  arrive  at  the  re- 
sult, which  is  specified  in  the  plaintiff's 
note,  is  to  say,  that  when  the  plaintiff  gan 
the  notice  of  retirement  to  Mr.  Boys 
he  became  entitied  to  be  paid  for  tbe 
goodwill  of  the  terra  for  the  day  which 
elapsed  after  he  gave  his  notice  before  die 
arrangement  between  Mr.  Boys  and  him- 
self was  to  come  to  an  end.    This,  no 
doubt,  is  to  be  estimated  by  the  profits 
actually  made.    This  is  clearly  next  to 
nothing;  but  such  as  it  is,  it  is  eJl  that  the 
plaintiff  is  entitled  to.    There  must  be  a 
decree  in  the  terms  of  the  first  two  para- 
graphs of  the  prayer  of  the  bill,  with  the 
usual  directions  for  taking  the  partnership  * 
accounts;  I  will  make  a  declaration  accord- 
ingly.   The  bill,  however, maybediamissed 
if  it  is  thought  desirable,  but  this  will 
probably  be  sufficient,  so  far  as  it  asks  tbe 
relief  prayed  in  the  tliird  paragraph  of  the 
bill,  without  costs  as  r^ards  ti^e  defendant 
Mr.  Boys ;  but  if  tbe  defendant  Mr.  Twee- 
die should  ask  for  costs  of  this  part  of  the 
hill,  be  must  have  them,  because  the  relief 
appears  inconsistent  with  the  note  signed 
by  the  plaintiff  himself;  hut,  if  asked  for, 
they  must  be  only  such  costs  aa  are  in- 
creased by  that  relief  being  asked.  The 
bill  in  other  respects  is  proper,  and  the 
plaintiff  is  entitied  to  have  the  accounts 
taken  in  this  court  between  Mr.  Boys  and 
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hmadL  Mr.  Boyi  and  the  plaintiff  have,  in 
agfcatmeasiiii^giTen  rise  to  thie  qaeation 
ketwwn  Uwniselm  by  thematael  diiinoU- 
Batim  which  they  seem  to  have  felt  in 
Septmber  1849  to  come  to  a  determinate 
)  unutgemeDt  and  settlement  of  the  ques- 
tioDs  between  them,  and  they  have  allowed 
them  to  remain  open.  I  must  make  a 
decree  m  the  terms  of  the  first  two  clauses 
of  the  prayer  of  the  bill,  and  dismiss  the 
bill  as  to  the  third  clai(ie,  and,  except  as 
to  Hi.  Twcedie,  give  no  ootta  of  the  init. 


} 


BOWU  *.  OOILBTT. 


SnruT,  V.C. 
Nov.  5. 

Witt  —  CoHitruetion  —  RepugtuaU  Oifl 
war  a^  ahaolmte  Oifl,  > 

A  (nloter,  hy  hia  wiil,  bequeathed  unto  hie 
wife  mU  hia  UoMehold  propn*^,  »kere$oever 
tibtaUt  for  her  aole  use  atul  bene^t,  e«- 
«p(  m  eerlMM  hnite  therein  desor^ed ;  and 
«  c  ptbae^ueni  part  of  hia  wUl  he  direei^ 
Ibl  Off  atom  afiar  the  deeeate  of  hia  uife  aa 
■yif  bo  prmotieablOf  all  hit  haaehold  pro- 
ftr^  Ml  ainadjf  d^oaod  of  bg  her  ( aave 
ooi  oweoft  btforo-monHontd  fono) 
Amdi  be  told,  amd  tiu  produce  thereof  dia* 
tribute  by  ki$  auemlora  ( of  wAom  the  wife 
muaaotedone)  amoi^l  certain  peraona^  in 
IbtproporHoma  therein  atated  .--—Held,  thatf 
tpea  the  death  of  the  teatatorf  hia  widow 
hetame  ahaohUely  eoUtlod  under  hia  will  to 
Ote  leasehold  property  bequeathed  Ut  her  by 
mdk  wUl,  and  that  the  direction  to  aell 
mtaiaed  m  aueh  will  and  the  expreaaed 
tafoaitiem  of  the  proeeeda  of  aale  were  re- 
f^noMl  to  the  preceding  abu^tUe  gift  to  Me 
tanalor'a  wife,  and  void.  r 

iohn  Sharp,  the  testator  in  tha  oanaei 
by  Ua  will,  dated  the  ?th  of  Decomher 
1847,  gave  and  bequeathed  aa  folbwa:— 
"I  give  and  bequeath  unto  my  dear  wife, 
Suuuiah  Sharp,  all  the  furniture,  linen, 
plate,  china,  books,  &c.,  in  the  house  in 
widch  I  liv^  ti^ther  with  all  monies  that 
■ay  be  in  my  house  at  the  time  of  my 
daweae ;  and  t  faiiher  give  and  hequeaUi 
uto  my  eaid  dear  wife  all  my  leasehold 
In^erty,  wharaaoever  sitoate,  for  her  sole 
ass  aad  baneflt;aBTe  and  except  the  house 
and  preaaiaea  ritnata  and  being  No.  55, 

bv  8bbi^  XXTII.— Cbah: 


Liston  Grove  Nortii,  which  I  have  put 
into  trust  for  the  bwiieflt  of  my  great- 
nephew,  Edward  John  Sewell,  and  my 
niece,  Mary  Ann  Davis,  as  will  be  seen 
by  the  deed  bearing  date  the  2Sth  day  of 
July  1848,  and  otherwise  as  therein  ex- 
pressed ;  and  I  also  further  give  and  be- 
queath unto  my  aaid  dear  wife  all  my 
moniea  in  the  public  funds  and  my  shares 
in  the  Eagle  Assurance  Company,  and  all 
other  promrty  whatsoever  and  wheresoever 
of  which  1  may  die  possessed,  or  to  which 
at  the  time  of  my  decease  I  may  have  any 
just  or  lawful  claim,  for  her  own  sole  and 
absolute  use ;  and  I  will  and  desire  that 
all  my  just  and  lawful  debts  and  funeral 
and  testamentary  expensea  and  Iqptciea 
herein  given  be  paid  and  ffischarged  as 
soon  after  my  decease  as  may  be  practi- 
cable. I  give  and  bequeath  unto  Mr. 
William  Blackwell  Bowes  the  sum  of  50<. 
I  hereby  will  and  direct  that  as  soon  after 
the  decease  of  my  said  dear  wife  as  may 
be  practicable,  all  my  leasehold  property 
not  already  disposed  of  by  her  (save  and 
except  the  house  No,  Afi,  Lisson  Qrove 
North,  put  in  trust  aa  before  mentioned,) 
be  sold,  and  from  the  prodnoa  ihenot  the 
anm  ot  8001.  be  p^  to  and  equally  di- 
Tided  between  my  nieeaa  Baehael,  Mary 
Ann  and  Susannah  Emery,  or  aueh  of 
thran  aa  may  be  then  surviving.  And  aa 
to  the  remainder  of  the  aaid  produce,  I 
give  one-eighth  part  thereof  to,"  &c. 

The  testator  gave  the  remainder  of  the 
produce  in  eight  parts  to  certain  persona, 
and  the  children  and  grandchildren  of  other 
persona  therein  named.  He  then  appointed 
his  wife  and  three  others  executors  of  his 
wiU,  and  requested  them  to  accept  ten 
gninaaa  aaeh,  in  considwation  of  the  trouble 
they  might  be  put  to  in  the  exeeution  of 
the  troata  of  Ids  will. 

The  testator  died  on  the  14th  of  January 
1848. 

In  1854  his  widow,  Susannah  Sharp, 
made  a  will,  by  which  she  bequeathed 
specifically  part  of  the  leasehold  property 
bequeathed  by  the  will  of  her  husband. 

The  bill  was  filed,  by  her  executor, 
claiming  ( inter  alia )  to  have  it  deelared 
that  his  testatrix  was  under  the  will  of 
her  deceased  husband  absolutely  entitled 
to  the  leasehold  property  bequeathed  to 
her  by  aueh  will,  and  that  the  direction  to 
2K 
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sell  contained  in  lueh  wUl,  and  the  ex- 
pressed disposition  of  the  proceeds  of  sale, 
were  repugnant  to  the  absolute  gift  to  the 
testator's  wife,  and  void. 

The  defendants  to  the  bill  were  the 
executors  of  the  testator,  John  Sharp, 
and  certain  of  the  parties  entitled  UDder 
his  will  to  the  proceeds  of  the  sale  thereby 
directed  after  the  death  of  bis  wife ;  the 
others  of  such  parties  being,  some  of  them 
dead  without  leaving  legal  personal  repre- 
sentatives, and  the  others  of  them  entitled 
under  the  will  of  the  testatrix,  and  not 
making  any  claim  to  share  in  the  proceeds 
of  such  sale. 

Mr,  Charlet  Hall,  in  support  of  the  bill> 
cited — 

Rota^.  Rots,  1  J.  &  W.  156. 
Holmes  v.  Godson,  25  Law  J.  Rep, 

(n.s.)  Chanc.  317. 
Hughes  v.  Ellis,  20  Beav.  193. 
Doe  V.  Glover,  1  Com.  B.  Rep.  448 ; 
S.C.  14  Law  J.  Bep.  (h.s.)  C.F. 
169. 

barton  v.  barton,  3  Jnr.  N.S.  808. 

3fr.  Dunne,  contrft.  —  Admitting  the 
rale  as  to  personal  estate  to  be  that  where 
an  absolute  interest  is  bequeathed,  and  a 
gift  over  is  superadded  in  the  event  of 
the  legatee  dying  without  having  dis- 
posed of  the  legacy,  such  gift  over  is 
void,  there  is  not  the  same  ground 
for  such  a  rule  where,  as  in  the  present 
case,  the  legacy  consists  of  leaseholds.  A 
reason  in  support  of  the  expediency  of 
the  rule  with  regard  to  personalty,  is  that 
in  many  cases  it  might  be  very  difficult,  and 
even  impossible,  to  ascertain  whether  any 
part  of  the  fund  remained  undisposed  of 
or  not,  since,  if  the  legatee  of  the  absolute 
interest  left  any  personalty,  it  might  be 
wholly  uncertain  whether  it  were  a  part 
of  the  precise  fund  which  was  die  subject 
of  the  condition  or  not.  Such  a  reason 
is  not  applicable  where  the  snhjeet-matter 
of  the  bequest,  being  leasehold  jnuperty, 
may  always  be  identified. — 

Watkins  v.  Williams,  3  Mac.  &  G.  622. 
Constable  v.  Bull,  3  De  Gex  &  S.  41 1. 

Barton  v.  JJorion,  16  Sim.  552;  s.  c. 
18  Law  J.  Rep.  (n.s.)  Chanc.  219. 

.  ^TUAETi  y.C.  (without  hearing  a  reply) 


aaid  that  the  plaintiff  was  entitled  to  tlM 
declaration  asked  by  the  bill.  Thedireetioa 
by  the  testator  to  his  executors  to  lell, 
after  the  decease  of  his  wife,  the  leaaehokli 
"  not  already  disposed  of  by  her,"  implied 
that  an  absolute  power  of  disposition  had 
been  previously  ^ven  to  her  over  the 
whole. 


THE    O0TEBH0B8  OP  TBI 
a*r,.o^  V  r  OBAT-COAT  HOSPITAL  S. 

J       30  WESTMIMSTEB  M- 

•  PROTSHBMT  COMMIS- 

8IONEBS  AND  0TBEB8. 

Practice  —  Suhaliiuied  Service — Judg- 
ment Creditor — Attorney  on  Record. 

To  a  vendor's  bill  to  enforce  a  lien  sjms 
the  purchased  estates  in  respect  of  unpaid 
purchase-money,  by  means  of  a  Male  of  that 
estates,  certain  judgment-creditors  of  the 
insolvent  purchasers  were  made  parties  is 
retpeet  of  their  interests  in  those  estates  at 
such  creditors.  Two  of  these  judgment 
creditors  being  out  of  the  jurisdiction,  n6- 
^ituted  service  of  a  printed  copy  of  fA<  frfU 
vpdA  fftetr  respective  attornies  in  the  aeHMS 
in  vhieh  the  judgments  had  been  reeatved 
was  ordered  to  ba  good  service  on  them  re- 
speetivehft  'veh  atlomies  being  stiU  the 
attornies  named  on  the  records  of  the  judg- 
ments, but  declining  respectively,  for  vent 
of  instructions,  to  accept  service  of  the  hiU 
for  their  respective  clients. 

The  defendants,  the  'Westminster  Im- 
provement Commissioners,  bad  contracted 
with  the  plaintiffs  for  the  purchase  of  cef- 
tain  real  estates,  and  had  been  let  ipto 
pouession  of  the  purchased  premises  undu: 
their  contract,  but  as  they  had  paid  onlj 
part  of  the  purchase-money  no  conveyance 
of  the  land  had  been  executed  to  them. 

At  the  date  of  the  contract  the  Comnus- 
sioners  were  lai|^y  indebted  upon  nume* 
rous  judgments  recovered 'against  them. 
They  subsequently  hecame  insolvent  and 
unable  to  pay  the  balance  of  the  purchase- 
money  due  to  the  plaintiffs  under  the 
above-mentioned  contract ;  and  the  bill 
in  tbia  suit  was  thereupon  filed,  praying 
that  the  defendants,  the  Commissioners, 
might  be  decreed  specifically  to  perform 
the  contract,  or  else  that  the  plaintiffs 
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migbt  be  deekred  to  liave  a  lien  on  tlie 
premiiet  contracted  to  be  purchased  from 
them  by  the  CommiHioncrs  for  the  unpaid 
purehase^money,  and  tiiat  such  premUea 
tnigbt  be  cold,  and  the  amount  due  to  the 
plainttffi  paid  out  of  the  prodnee  of  the 
ule. 

To  this  suit  the  judgment  creditors  of 
the  Commissioners  were  made  parties  by 
supplemental  bill,  an  objection  having  been 
taken  by  a  purchaser  under  the  decree  in 
die  original  suit  that  the  judgment  cre- 
ditors ought  to  concur  in  the  s^e,  and  the 
necesnty  of  such  alteration  of  the  record 
having  been  ruled  by  tiie  Lords  JusUees, 
npoD  an  appeal  to  them  upon  that  objec- 
tion (1). 

Mr.  G.  W.  Collinx  now  moved,  on  be- 
half of  the  plaintiffs,  that  service  of  a  print- 
ed copy  of  the  supplemental  bill  on  John 
Griffiths  Reynell,  solicitor,  of  No.  8,  Staple 
Inn,  in  the  county  of  Middlesex,  might  be 
deemed  good  service  on  Charles  Hunter, 
one  of  the  defendants,  and  that  a  like  ser- 
vice of  another  printed  copy  of  the  said 
Inll  on  the  said  John  Griffiths  Reynell 
might  be  deemed  good  service  on  Vincent 
mderick  Kennett,  another  of  the  defen- 
dants, and  that  like  service  of  another 
printed  copy  of  the  said  bill  on  Messm. 
Nans  &  Son,  solicitora,  of  No.  2,  Bedford 
Row,  in  the  county  of  Middlesex,  might 
be  deemed  good  service  upon  Edward 
Oxenford,  another  of  the  defendants.  In 
SBpport  of  the  application  an  affidavit  of 
the  solicitor  of  the  plaintiffs  was  read,  from 
which  it  appeared  that  the  defendants, 
Hanter  and  Oxenford,  were  judgment 
creditors  of  the  Commissioners,  and  out  of 
^  jorisdiction,  and  that  the  respective 
solidtOTS,  upon  whom  substituted  service 
was  lon^t  to  be  effected  for  them  respeo* 
tivdy^bad  meted  for  them  as  their  respective 
Mernies  in  the  actions  resulting  in  the  re- 
covery of  their  respective  judgmenta,  and 
■dllKDiained  snob  attomies  on  the  reapeo- 
^reeords  of  such  judgments,  but  that,  not 
having  received  instructions,  they  declined 
to  sppear,  and  refused  to  accept  service  in 
tlie  present  suit  for  their  respective  clients 
ulaw.   As  to  Kennett,  the  second  defen- 

(i^  T^ie  Gorernon  of  the  Qrw-Cost  Hospital  «. 
tlK  Wntminitei  ImpraTcment  dommiBsioners,  26 
I'*  J.  Bcp.  (aji.)  CbuMS.  8iS. 


dant  named  in  the  notice  of  motion,  the  evi- 
dence shewed  that  he  also  vai  a  judgment 
creditor  of  the  Commissioners,  and  that  the 

solicitor  upon  whom  substituted  service 
was  sought  to  be  effected  had  been  his 
attorney  in  the  action  in  which  his  judg- 
ment had  been  recovered,  and  still  re- 
mained as  his  attorney  upon  the  record  of 
such  judgment ;  that  such  solicitor  was  in 
correspondence,  with  reference  to  the  pre- 
sent auit,  with  Kennett,  who  did  not  appear 
to  be  out  of  the  jurisdiction,  but  declined 
to  accept  service  for  him  unleas  duly  au- 
thorized ;  and  that  the  pluntifia  were  un- 
able to  discover  the  residence  of  Kennett. 
The  judgments  of  the  defendants  sought  to 
be  served  were  recovered  early  in  1655. 

The  following  authorities  were  referred 
to  in  support  of  the  application  :— 

15  ^  16  Viet.  e.  86.  «.  5. 
Cooper  V.  Wood,  5  Beav.  391. 
Hornby  t.  Holmet,  4  Hare,  306. 
Woodall  v.  Walker,  3  Hare,  339. 
Murray  v.  Fipart,  1  Ph.  521  ;  s.  c. 

nom.  Murray  v.  Fibart,  14  Law  J. 

Rep.(N.8.)  Chanc.  217. 
Hohhoute  r.  Courtneyt  12  Sim.  140 ; 

s.  e.  10  Law  J.  Rep.  (h.b.)  Chanc. 

877. 

Bimet  V.  AnyieTf  28  Law  Times,  252. 

Stuart,  V.C.  made  the  order  aaked  as 
to  the  defendants  Hunter  and  Oxenford, 
but  not  as  to  the  defendant  Kennett,  with 
regard  to  whom  he  required  further  evidence 
of  the  steps  talcen  to  serve  him,  and  a  fur- 
ther application  to  be  made  to  J.  Q.  Rey- 
nell, his  attorney. 


LomMJi»Ticxs,7 
Feb.  12.  18.  S 

Will—Construetion—SuhsUtuted  Qijl — 
"  Now  living," 

A  tettator  gave  hit  retidwtry  real  and 
pertonal  estate  to  his  wife  for  life,  and 
afterward*  to  T.  H.  H.  for  life,  and  after 
the  death  of  the  survivor  he  gave  the  same 
to  and  amongst  his  brothers  and  sisters 
( whom  be  named ),  and  the  brothers  and 
sisters  of  hit  w^e  ( whom  he  also  namedj^ 
and  the  ohUdreuof  her  deceased  brother  and 
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$Uter  ( tffAo  yiere  also  named ),  The  testa- 
tor provided  that  if  any  of  hi*  broih^e  and 
Mitten^  or  the  brothers  and  sisters  of  his 
wife  then  living,  should  happen  to  die  in  the 
lifetime  of  his  wife  and  of  T.  H.  H,  or  of 
ike  survivor  of  them,  without  leaving  issue, 
the  share  of  him  or  her  so  dgii^  should  be 
divided  amongst  the  survivors ;  but  if  any 
of  <A«m,  Alt  hro^ws  and  sbters,  or  the 
brotkm  and  riaters  of  his  ivMr,  skauid  so  dit 
leaving  issue,  tha  share  or  shoree  of  him  or 
kar  so  dying  shoaid  he  ihided  among  eueh 
ffime.  M  the  date  oftU  mitt  W,  one  of  tha 
testator**  brothers  ( named  in  the  wiU )  »« 
dead,  ( aUhough  the  testator  was  ^orant  of 
the  fact ),  leaving  children  :—'H£L^  ( revers- 
ing a  decision  of  one  of  the  Viee  Chancel- 
lors )t  that  the  children  of  W.  H.  were 
etUitled  to  their  father's  share,  and  that  the 
words  "now  living'  only  applied  to  the 
brother*  and  oieler*  of  the  le$ttttor'»  wife. 

This  wu  an  appeal  from  a  dedtion  of 
Vice  Chancellor  Stnait  on  the  eonttruction 
of  aviU. 

The  testator,  Thomas  Hannam,  by  his 
will,  dMed  the  11th  of  January  183S,  after 
making  divers  devises  and  beqaeetSf  gave, 
devisea  and  bequeathed  the  residae  of  his 
real  and  personal  estate  unto  his  wife  for 
life,  with  remainder  to  Thomas  Hannam 
Hannam  for  life,  and  after  the  decease  of 
the  survivor  of  them,  he  devised  and  be- 
queathed the  same  as  follows;— 

Unto  and  amongstmy  brothers  and  sisters, 
Martha,  the  wife  of  Richard  Sly,  Elizabeth 
Stidstow,  John  Hannam,  George  Hannam, 
James  Hannam,  William  Hannam,  Ann, 
the  wife  of  Chibtopher  Pitdier,  and  Mary 
Robins,  and  the  brothers  and  sisters  of  my 
wife,  namely,  James  Innigden,  Sarah  Jones, 
Hester  Longden,  Patience  Sumption,  Ann 
Longden,  Ruth  Longden,  and  the  child 
and  children  of  her  deceased  brother  and 
sister  William  Longden  and  Mary  Halli- 
day,  in  manner  following,  that  is  to  say, 
one-sixteenth  part  or  share  each  to  my 
said  brothers  and  sisters  and  the  brothers 
and  sisters  of  my  said  wife  now  living, 
their  respective  heirs,  executors,  adminis- 
trators and  assigns,  according  to  the  nature 
and  quality  of  the  said  hereditaments  and 
premises  respecdvely,  and  to  the  child  and 
ohildren  o£  the  said  William  Longden,  de- 
ceased, who  shall  be  living  at  tite  time  of 


the  decease  of  the  said  Thomas  Hannam 
Hannam,  one  other  sixteenth  part  or  share 
of  the  said  hereditaments  and  premises 
equally  to  be  divided  among  them,  share 
and  share  alike,  as  tenants  in  common 
and  not  as  joint  tenants,  their  respec- 
tive heirs,  executors,  administrators  and 
assigns ;  and  if  but  one  such  ehild, 
then  to  such  one  or  only  diild,  his  or 
her  heirs,  ezeentors,  administratots  and 
Bsrigns ;  and  one  other  sixteenth  part  or 
share  of  the  said  hereditamente  and  pre- 
mises to  the  child  and  diildren  of  the  s^ 
Mary  Halliday,  deceased,  who  should  be 
living  at  the  time  of  the  decease  of  Un 
said  Thomas  Hannam  Hannam,  to  be 
equally  divided  between  them  if  more  than 
one,  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint  tenants,  their 
respective  heirs,  executors,  administrators 
and  assigns.  And  my  will  further  is,  that 
in  case  any  or  either  of  my  said  brothers 
and  sisters,  or  the  brothers  and  sisters  of 
my  said  wife  now  living,  shall  happea'  to 
die  in  the  lifetime  of  my  said  wife  sad 
Thomas  Hannam  Hannam,  or  in  the  life- 
time of  the  survivor  of  them,  without 
leaving  lawfbl  issue  living  at  the  time  of 
hia  or  her  death,  or  respective  deaths,  then 
the  share  or  shares  hereby  given  or  in- 
tended to  or  for  such  of  them  so  dying, 
shall  go  to  and  be  equally  divided  between 
or  amongst  the  survivor  or  survivors,  or 
others,  or  other  of  them  my  said  brothen 
and  sisters  of  my  said  wife,  share  and 
share  alike,  as  tenants  in  common  and  not 
as  joint  tenants,  their  respective  hehs, 
executors,  administrators  and  asngns.  Bat 
in  ease  any  or  either  of  them,  my  said 
brothers  and  sisters,  and  the  brothers  and 
sisters  of  my  said  wife  so  dying,  shall  leave 
a  child  or  children,  then  the  sharo  or  shsrei 
of  him,  her  or  them  so  dying,  leaving  a 
ehild  or  diildren  shall  go  to  and  be  equiJlj 
divided  between  or  amongst  all  and  every 
the  child  or  children  of  him,  her  or  them 
so  dying,  that  shall  be  living  at  the  death 
of  the  survivor  of  them,  my  said  wife  and 
the  said  Thomas  Hannam  Hannam,  if  mors 
than  one,  share  and  share  alike,  as  tenants 
in  common  and  not  as  joint  tenants,  their 
respective  heirs,  executors,  administrators 
and  assigns. 

When  the  will  was  made  William  Han- 
nam, a  hrodier  of  the  testator,  aamsd  ia 
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the  wfll,  WM  dead,  a  fact  of  which  the 
testator  was  not  aware. 

miliam  Hannam  left  two  children,  who 
claimed  to  be  entitled  between  them  to 
tbeir  father's  share ;  but  their  claim  being 
dbpnted,  they  61ed  the  present  hill. 

The  ground  of  their  contention  was,  that 
the  woids  '*  now  living"  applied  only  to 
brothers  and  aisten  of  the  testator's 
irift. 

Viee  Ouneellor  Stuart  waa  of  opinion 
that  duMM  words  applied  as  well  to  tiie 
brotben  and  sisters  of  the  testator  himself 
uto  the  brothen  and  sisters  of  his  wifie,and 
dedded  that  the  gift  to  William  Hannam 
had  lapsed  by  his  death  in  the  testator's 
lifetime,  and  tfaeiefore  that  his  chlldm 
were  ezclnded. 

From  this  decision  the  plaintiSk  ap- 
pealed. 

The  ease  waa  aigued  at  considerable 
length.  For  the  appellants  it  was  insisted 
that  the  words  '*  now  living**  were  restricted 
to  the  brothers  and  sisters  of  the  wifb,  and 
that  the  mla  waa  appliea^le  that  where  a 
ipft  is  snbstltated  lor  another  gift,  which 
may  &il  in  diSerent  ways,  and  only  one 
nuuer  of  &iliire  is  mentioned,  the  substi- 
tuted fpft  takes  e^ct,  in  whatsoever  man- 
ner the  former  gift  may  fail.  In  support 
of  this  argnmoit,  the  following  eases  weve 

cited ;— . 

StMtka»  V.  BeU,  Cowp.  40. 

Jones  r.  Weateowhe^  1  Piec  in  Chanc. 

S16 ;  a.  0.  1  Eq.  Cas.  Abr.  245. 
i)aeu  v.  Norum^  2  P.  Wms.  890. 
Dm  v.  Brabant,  9  Bro.  C.C.  S0S. 
Awetpt  T.  9rard,  1  Ves.  sen.  430. 
MaaJmu     Parry,  1  Vea.  &  B.  1S4. 
Mwrray     /ew»,  t  Ibid.  818. 
Dot  V.  Seott,  8  M.  ft  S.  800. 
Maektmton  v.  SeweUf  5  Sim.  78; 

B.  c.  2  Myl.  ft  K.  202 ;  3  Law  J. 

Rep.  (n.s.)  Chanc.  161. 
T^therleigh  v.  Harhin,  6  Ibid.  820. 
Wamgh  t.  Waugh,  2  M.  ft  K.  41. 
/see  V.  King^  16  Beav.  46. 
MaMdng  v.  Ckawhert^  1  De  Oex  ft 

Sm.  282 ;  s.  c.  16  Law  J.  Rep.  (n.b.) 

Chanc.  145. 
V.  jTey,  4  De  Oex,  M.  &  O.  78 ; 

s.  e.  22  Law  J.  Rep.  (H.a.)  Chano. 

641. 

R»  Skopfar^t  Tnuli,  1  K.  ft  J.  269. 


On  behalf  of  the  defendants,  on  the 
other  hand,  it  was  contended  that  the  words 
"  now  living"  were  applicable  to  the 
brothers  and  sisters  of  the  testator  as  well 
as  to  the  brothers  and  sisters  of  his  wife, 
wherefore  the  children  of  William  Han- 
nam were  excluded  :— 

Chriitophenon  v.  NayUr^  1  Mer.  320. 
ThonihiU  v.  ThomhiU,  4  Madd.  377. 
Bnttmt  V.  OsHMNty,  4  Rnss.  70 ;  s.  e. 

6  Law  J.  Rep.  (n.s.)  Chanc.  54. 
C^iiilerweod  Wing,  4  De  Oex,  M. 
&0.63S;  s.c.24LawJ.  Rep.(N.B.) 
Chanc.  293 :  affirming  23  Law  J. 
Rep.  (h.b.)  Chanc.  982;  19  Bear. 
450. 

Rt  Tkomp$im'$  Tnuta,  6  Ibid.  280. 

Mr.  Maiim  aod  Mr.  Bird  were  for  the 
plainttffii,  the  appellants, 

Mr,  Hobkouto,  for  the  defendanta,  who 
represented  the  hor^at-law. 

Mr.  Bird  waa  heard  in  reply. 

Feb.  18. — ^LoftD  Justice  Knight  Bruci 
said,  diat  it  waa  agreed  between  the  parties 
in  lAm  ease  that  the  testator's  brother, 
William  Hannam,  had  died  before  the 
making  of  the  will ;  and,  further,  that  his 
son  and  daughter,  the  plaintifih,  had  been 
bom  before  the  testator's  death.  The 
testator  must  he  taken  to  have  made  his 
will  either  in  ignorance  or  forgetfulness  of 
his  brother  William's  death,  and  in  the 
belief  that  he  was  still  living.  His  Honour, 
the  Viee  Chancellor,  in  dealing  with  the 
ease  as  to  this  share  of  the  residuary  estate, 
had  been  influenced,  as  it  was  stated  by 
the  counsel  on  both  sides,  by  the  worda 
of  the  will  "  now  living."  His  Lordship 
thought  that  he  need  not  axpieas  any 
opinion  aa  to  the  materiality  of  those 
words  "now  living,"  supposing  them  to 
have  applied  to  his  own  brothers  and  sis- 
ters, because,  upon  a  consideration  of  the 
whole  context,  he  must  conclude  that  the 
testator  meant  them  to  refer  only  to  the 
brothers  and  sisters  of  his  wife,  and  not  to 
his  own  brothers  and  sisters ;  and  there- 
fore those  two  words  were  not  of  weight. 
The  only  question  therefore  was,  whether, 
as  there  were  children  of  the  testator's 
brother  now  living  the  limitation  to  hia 
ehildren  depended  on  any  other  circum- 
stance than  the  erait  of  hia  death  during 
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the  lifetime  of  the  tenants  for  life,  ot  the 
survivor  of  them ;  and  his  Lordship  con- 
ceived that  it  did  not,  hut  that  the  chil- 
dren of  William  Hannam  living  at  the 
death  of  the  testator,  were  entitled  to  take 
as  if  their  parent  had  died  in  the  interval 
between  the  death  of  the  testator  and  the 
death  of  the  survivor  of  the  tenants  for 
life.  This  conclusion  was  agreeable  to 
the  precedents,  so  far,  indeed,  as  any  pre* 
cedent  could  be  useful  in  determining  the 
meaning  of  such  an  instrument.  Some  of 
the  cases  vere  directly  applicable,  as,  for 
instance.  Key  v.  Key^  Re  Thompwon'g 
Tnultf  and  Se  Sheppard's  Trusix,  which, 
in  his  judgment,  were  all  correctly  decided, 
although  he  thought  there  was  more  diffi- 
culty in  the  case  of  Re  Thompson's  Trusts 
than  had  appeared  to  him  to  exist  at  the 
time  when  it  was  decided.  Still  that 
case  was  different  from  the  present,  inas- 
much as  the  testator  in  that  instance  was 
aware  of  his  child's  death  at  the  time 
when  he  made  his  will.  In  the  present 
case,  to  hold  that  William  Hannam'a 
children  took  no  interest  in  the  residue, 
would  be  to  depart  from  the  intention  of 
the  testator. 

Lord  Jubtick  Tubkeb  added  (after 
rrferring  to  the  words  used  in  the  will), 
that  what  might  have  been  the  effect  of 
the  clause  if  the  words  "now  living"  had 
applied  to  the  brothers  and  sisters  of  the 
testator  himself,  it  was  not  now  necessary 
to  determine  ;  for  he  was  clearly  of  opin- 
ion that  those  two  words  applied  only  to 
the  brothers  and  sisters  of  the  testator's 
wife,  of  whom  he  mentioned  six  as  living, 
and  two  as  dead  at  that  time.  That  being 
so,  the  case  was  reduced  to  a  simple  devise 
to  A.  for  life,  with  remainder  to  B,  with  a 
devise  over  in  case  B.  should  die  in  A.'8 
lifetime,  and  in  that  case  the  devise  over 
would  take  effect  if  B.  should  die  in  the 
lifetime  of  the  testator.  Upon  this  point 
it  was  only  necessary  to  refer  to  the  cases 
of  miling  V.  Baine  (1),  JValker  v.  Main 
(2),  and  the  observations  of  Sir  William 
Grant,  in  Humberstone  v.  Stanton  (3). 
The  decree  must,  therefore,  be  varied ; 
and  the  costs  of  the  appeal  of  all  parUes 
most  come  out  of  the  estate. 

(1)  SP.WniB.  IIS. 

(2)  13.  &W.  1, 
(S)  1  VM.ftB.S8f. 


[New  Ssbui 

WooD,V.C.> 

Jan.  22,  26.}     "ade  r.  bkktley. 

Copyright  Author  and  PvAliiher— 
Agreementy  CoMintction  of-^-Right  to  ter- 
minate— "  Edition" 

An  agreement  between  an  author  and  pub- 
lisher that  the  latter  should  publish  at  his 
own  expense  and  risk  a  work  of  the  farmer, 
and  after  deducting  from  the  produce  of  the 
sale  the  expentesj  including  a  eommisiien  ef 
1 0/.  per  cent,  an  the  gross  amount  of  the  taU, 
the  pivfits  remaining  of  every  editien  that 
should  he  puhUshed  of  the  work  sAokU  he 
divided  equally  between  the  author  and  the 
publisher: — Held,  that  this  was  not  an  irre~ 
vocable  licence  to  publish,  but  a  joint  adven- 
ture, which  the  author  might  put  an  end  to  at 
any  time  after  the  publication  of  the  first  or 
any  subsequent  edition. 

An  edition  consists  of  so  many  copies  as 
are  issued  to  the  public  at  a  time;  and  where 
a  work  is  stereotyped,  every  fresh  issue  ii 
a  new  edition. 

The  plaintiff  was  the  author  of  two 
works  of  fiction,  called  rsspectiTely  '  Peg 
Woffington,  and  'ChrisUe  Johnstone,*  and 
in  November  1852  he  entered  into  the 
following  agreement  with  the  d^endant, 
a  publisher : — 

**  Memorandum  of  agreement  made  this 
3rd  day  of  November  1852,  between 
Charles  Reade,  Esq.,  of  10,  Great  Rus- 
sell Street,  Covent  Garden,  on  the  one 
part,  and  Richard  Bentley,  of  New  Bur- 
lington Street,  publisher,  on  the  other 
part.  It  is  agreed  that  the  said  Richard 
Bentley  shall  publish  at  bis  own  expense 
and  risk  a  work  at  present  entitled  ' 
Woffington,'  and  after  deducting  from  Uie 
produce  of  the  sale  thereof  the  charges  for 
printing,  paper,  advertisements,  embellish- 
ments, if  any,  and  other  incidental  ex- 
penses, including  the  allowance  of  lOf. 
per  cent,  on  the  gross  amount  of  the  sale 
for  commission  and  risk  of  bad  debts,  the 
profits  remaining  of  every  edition  that 
shall  be  printed  of  the  work  are  to  be 
divided  into  two  equal  parts,  one  moiety 
to  be  paid  to  the  said  Charles  Reade,  Esq., 
and  the  other  moiety  to  belong  to  the  said 
Richard  Bentley.  The  hooks  sold  to  be 
accounted  for  at  the  trade  sale  price, 
reckoning  twenty-five  copies  as  twenty- 
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four,  uoless  it  be  thought  advisable  to 
dispose  of  any  copies,  or  of  the  remainder 
St  a  lower  price,  which  is  left  to  the  judg- 
ment and  discretion  of  the  said  Richard 
Bentley.  In  wTtness  whereof  the  said 
parties  have  hereunto  set  their  bands  this 
day.  It  is  understood  between  the  afore- 
ttid  parties  that  twelve  copies  of  the  said 
work  are  to  be  presented  free  of  chaise  to 
the  said  Charles  Reade,  Esq. 
(S^;ned  interchangeably) 

"Charlei  Reade. 
"  Richard  Bentley." 

"Not.  ISth,  I8fi2." 

In  pursuance  of  this  agreement  the  de- 
fendant published  an  edition  of  '  Peg  Wof- 
fington,'  at  the  price  to  the  public  of  10«.  6d. 
per  copy,  being  the  price  verbally  agreed 
npoQ  before  the  execution  of  the  agree- 
ment. 

In  February  1857  the  defendant  pub- 
Itthed  a  second  edition  at  the  price  to  the 
public  of  Sj.  6d.  per  copy,  being  the  price 
fixed  upon  by  the  defendant  against  the 
Gonient  of  the  plaintiff,  and  contrary,  aa 
he  allied,  to  the  tpirit  of  the  agreement. 

In  June  185S  another  agreement  was 
entered  into  between  the  plaintiff  and  the 
defendant  relative  to  the  publication  of 
'Christie  Johnstone,*  and  was  in  precisely 
■imilar  terms  to  the  agreement  respecting 
'FegWoffington.'  Three  editions  of  this 
work  were  published  at  lOs.  6d.  per  copy, 
"ith  the  consent  of  the  plaintiff,  and  a 
fourth  at  S».  6d,  against  his  consent.  On 
the  1st  of  October  1857  the  defendant 
wrote  a  letter  to  a  mutual  friend,  in  which 
he  stated  that  he  contemplated  bringing 
ont '  Peg  Woffington'  and  'Christie  John- 
stone'at  2«.  each,  and  made  some  pro- 
posals with  reference  to  the  publication  of 
tome  other  works  of  tiie  pUuntiff,  The 
plaintiff,  however,  objected  to  the  publi- 
cation of  new  editions  at  reduced  prices, 
considering  that  at  the  reduced  prices  the 
editions  could  not  realize  more  than  the 
ezpenaea  of  publication  and  10!.  per  cent, 
on  the  amount  of  sale,  and  filed  the  present 
bill,  alleging  that  the  defendant  had  not 
yet  incurred  any  expense  in  respect  of  the 
threatened  publication,  and  praying  that 
|he  joint  adventure  or  partnership  subsist- 
ing between  them  tinder  the  agreements 
might  be  dissolved  and  occounta  taken ; 
tM  the  plaintiff  might  be  declared  to  be 


the  absolute  owner  and  proprietor  of  the 
copyrights  of  the  two  works,  and  that  the 
defendant  might  be  restrained  by  injunc- 
tion from  further  printing  or  publishing  or 
advertising  for  sale  any  reprint  or  new 
editions  thereof  without  the  written  con- 
sent of  the  plaintiff. 

The  plaintiff  conducted  his  case  in  per- 
son. 

Mr.  W.  M.  Jamei  and  Mr.  WhUbread, 
for  the  defendant,  contended  that  the 
agreement  amounted  to  a  licence  to  pub- 
lish, which  was  irrevocable.  They  referred 
to — 

Stevens  v.  Benning,  1  K.  &  J.  168  ; 
s.  c.  6  De  Gex,  M.  &  G.  223 ;  24 
Law  J.  Rep.  (k.s.)  Cbanc.  153. 

Sweet  T.  CatoTt  11  Sim.  572. 

The  plaintiff  was  heard,  in  reply. 

Jan.  26. — Wood,  V.C. — In  this  case 
the  plaintiff,  Mr.  Charles  Reade,  the  author 
of  two  works  called  'Peg  WofBngton' 
and  '  Christie  Johnstone,'  has  filed  a  bill 
for  the  purpose  of  having  it  declared  that 
he  is  entitled  to  withdraw  those  two  works 
from  the  effect  of  an  agreement,  dated  the 
3rd  of  November  1852,  as  regards  the  one 
work,  and  in  June  1853,  as  regards  the 
other,  and  which  was  entered  into  between 
him  and  the  defendant  with  reference  to 
the  publication  of  the  works,  as  to  which, 
he  says,  up  to  the  present  time,  there  hav- 
ing been  two  editions  of  one  work  printed, 
and  four  editions  of  the  other ;  and  that 
he  is  now  entiUed  to  say  that  no  further 
editions  ought  to  be  printed,  and  that  the 
arrangement  and  adventure  which  was  en- 
tered into  between  him  and  the  defendant 
ought  to  be  brought  to  a  close.  I  have 
befbre  me  the  author  of  two  very  meritori- 
ous works,  and  a  publisher  of  the  highest 
character,  fully  competent  to  do  them  jus-c 
tice,  and  the  plain  matter  of  law  which  I 
have  to  determine  is,  what  is  the  effect  of 
these  two  agreements  (which  I  understand 
are  verbatim  the  same,  one  only  being  set 
out  in  the  bill)  as  affecting  the  rights  of  the 
two  parties.  Now  Mr.  Reade,  the  author, 
has  stated,  and  most  justly  stated,  that  he, 
in  handing  over  any  interest  whatever  iu 
these  works,  has  parted,  to  the  extent  that 
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he  has  parted  with  it,  with  a  right  of  the 
highest  value,  which  has  been  recognized 
not  only  by  Courts  of  law  from  the  very 
earliest  period,  but  by  repeated  acts  of  the 
legislature,  and  he  is  not  to  be  considered 
in  any  degree  less  entitled  to  the  protee- 
tion  of  the  law  than  the  publisher  who 
advances  hia  capitd.  It  is  scarcely  neces- 
aary  for  me  to  say  that  nieh  being  the 
position  of  the  two  parties,  the  simple 
thing  I  have  to  determine  is,  what  is  the 
effect  of  the  agreement  diey  have  come  to. 
The  menoorandum  set  out  in  the  bill  re- 
lates to  '  Peg  Woffington ;'  it  is  very 
short,  but,  as  I  had  on  a  former  occasion 
(1)  reason  to  observe,  it  is  one  that  cer- 
tainly occasions  extreme  difficulty,  as  it 
appears  to  me,  in  arriving  at  what  was  the 
clear  intention  of  the  parties  at  the  time. 
It  is  dated  the  Srd  of  November  1853,  be- 
tween Charles  Reade,  Esq.  of  the  one  part, 
and  Richard  Bentley  of  the  other  part.  "It 
is  agreed,  that  the  said  Richard  Bentley 
•hall  publish,  at  hia  ownexpenaeanditsk, 
a  work  at  present  entitled  *  Peg  Woffing- 
ton,'  and  after  deducting  from  the  produce 
of  the  sale  thereof  the  charges  for  printing, 
paper,  advertisements,  embellishments,  if 
any,  and  other  incidental  expenses,  in- 
cluding the  allowance  of  102.  per  cent,  on 
the  gross  amount  of  the  sale  for  commis- 
sion and  risk  of  bad  debts,  the  profits  re- 
maining of  eveiy  edition  that  shall  be 
printed  of  the  work  are  to  be  divided  into 
two  eqnal  parts,  one  moiety  to  be  paid  to 
the  said  C.  Reade,  and  the  other  moiety  to 
belong  to  the  said  R.  Bentley."  That,  I 
think  I  may  say,  is  the  whole  agreement 
which  it  ia  necessary  for  me  to  read  on  the 
present  occasion ;  tiie  rest  relates  only  to 
the  books  that  are  to  be  accounted  for, 
giving  leave  to  Mr.  Bentley  to  fix  a  cer- 
tain lower  price,  a  matter  which  I  had  to 
deal  with  on  a  former  occasion  in  the  suit 
between  these  parties,  with  an  understand- 
ing that  Mr.  Reade  should  have  a  certain 
number  of  copies.  The  part  I  read  tn  ex- 
tofuo  ia  in  reality  the  whole  agreement. 
Agreements  between  authors  and  pub* 
libera  assume  conaiderabie  variety  of 
form,  and  there  axe  one  or  two  forms  whidt 
happily  are  anffieiently  dear  and  explicit 
upon  which  there  can  be  no  doubt :  first, 

(1)  Arad«i>.Beiit]«7,8K.&J.271. 


the  assignment  of  the  copyright  whiA 
everybody  understands,  and  which  leaves 
no  hesitation  or  uncertainty  between  the 
author  and  publisher ;  and  there  ia  another 
course  which  was  taken  In  Sweet  v.  Csfor, 
the  assignment  of  the  editions,  a  matter,  of 
eonree,  equally  plain,  and  in  which  the 
rights  are  equally  defined,  although  it  was 
neeesaaiy,  in  that  pardcaJar  case,  to  give 
full  effect  to  these  rights  by  saying  that 
when  an  author  sells  an  edition,  he  is  not 
to  publish  that  work  himself  again  in 
competition  with  the  edition  he  has  so  sold, 
and  that  a  fair  and  full  opportunity  is  to 
be  given  to  the  publisher  of  realizing  all 
the  money  he  has  parted  with.  The  pre- 
sent case  and  the  case  of  Stevena  v.  Ben- 
ming  (though  in  that  ease  there  waa  ratlier 
more  precision  and  partioularitj  than  in 
the  present)  are  eases  of  an  interme- 
diate character.  In  this  case  the  author 
doea  not  sell,  or  purport  to  sell«  baa  noti 
in  effect,  eold  or  parted  with  any  intacst 
whatever  in  the  copyright,  aa  audi,  by  vir- 
tue of  tills  agreeroenL  It  was  contended 
very  strongly,  in  Stevetu  v.  Betmutg^  that 
he  had  done  so.  I  thought  he  had  not, 
and  that  view  was  afllrmed  by  the  Lords 
Justices.  In  Stevens  v.  Benninjf  the 
agreement  waa  very  similar  in  many  re- 
spects to  this,  inasmuch  as  the  publisher 
was  to  publish  the  whole  work  at  hia 
own  risk  and  at  his  own  cost,  but  there 
were  other  provisions  considerably  more 
definite  than  in  this  case.  It  pointed  to 
a  series  of  editions  to  be  published  by  the 
same  publisher  on  behalf  of  the  a^hor, 
and  the  author  himself  stipulated,  as  part 
of  the  eontract,  that  he  would  asuat 
the  publication  of  every  future  edition. 
Now  in  this  case  the  agreement  is  mmply 
that  the  publisher  shall  publish  the  work 
at  bis  own  expense  and  risk,  and  then, 
after  deducting  all  the  expenses  which  are 
here  specificity  referred  to,  the  profits 
remaining  of  every  editbn  that  shall  be 
printed  of  the  work,  are  to  be  divided  into 
two  equal  parts  and  divided  between  the 
author  and  the  publisher  in  mueties.  Now 
what  the  exact  chaiaeter  of  that  contract 
is,  is  the  qneation  hen.  There  are  sereial 
ways  in  which  it  has  been  viewed  in  this 
case  and  in  other  cases.  Ithas  been  partly 
contended  for  by  the  plaintiff,  that  this  is 
a  simple  agency.  A  simple  agency  cleariy 
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itemnot  be:  it  is  sometliiug beyond  that: 
the  whole  risk  is  taken  by  the  publiaber, 
whieh  the  common  agent  does  not  do.  He 
takes  Ihe  whole  risk  upon  himself  of  bring- 
ing out  the  work,  and  then  the  two  parties 
tlieniselves  divide  the  profit.  A  mere  agent 
might  be  paid  by  a  share  in  the  proflta, 
but  a  mere  agent  never  embarks  in  the 
nA  of  the  undertaking.  Then  it  is  said 
tbst  it  has  been  viewed  at  times,  or  it  is 
emtended  that  it  may  be  viewed  (it  being 
dearly  decided  that  it  is  not  an  assignment 
of  copyrigKt)  partly  as  a  joint  adventure, 
and  partly,  as  has  been  contended  here 
for  the  defendant,  as  a  licence  to  publish, 
vhich,  the  defendant  contends,  is,  from 
the  nature  of  the  case  and  the  terms  of  the 
agreement,  irrevocable.  Now,  in  Stevens 
T.  Benning,  both  myself  and  Lord  Justice 
Knight  Bruce  considered  that  it  must  be 
regarded,  to  a  certain  extent,  as  a  joint 
adventure.  His  Lordship  says,  "  The  only 
qnestion,  I  repeat,  with  which  we  are  deal- 
ings is  me  of  granting  or  not  granting  an 
inteilocutory  injunction,  and  for  that  pur- 
pose it  most  be  observed  that  sueh  interest, 
if  any,  in  the  copyright  of  Mr.  Forsyth's 
work  on  Composition  with  Creditors,  as  the 
odter  parties  to  the  agreement  acquired 
vnder  it,  they  acquired,  I  apprehend,  not 
eielusively  of  Mr.  Forsyth,  but  by  way  of 
jiriat  adventure  with  him,  or  of  partnership, 
in  respect  and  for  the  objects  of  which  he 
andertook  the  fulfilment,  by  himself  per- 
sonally, of  certain  duties  to  them,  and 
they  undertook  the  fulfilment,  by  them- 
selves personally,  of  certain  duties  to  him." 
The  circumstance  that  there  is  a  com- 
nnni^  of  licence  is  not,  I  apprehend, 
other  by  our  law,  nor  was  it,  in  fact,  by 
the  dvil  law,  as  referred  to  and  cited  by 
Ur.  Collyer  in  his  work,  absolutely  ne- 
cessary to  constitute  a  partnership  :  one 
partner  might  contract  with  the  other  that 
he  would  he  liable  to  the  whole  world  in 
general,  that  he  would  take  the  losses 
Upon  himself.  Now,  Lord  Justice  Turner 
looked  upon  it  in  the  double  light  of  a 
lieeoeeand  a  partnership,  and,  not  perhaps 
speaking  so  decidedly  as  to  partnership, 
he  says,  **  Next,  if  there  was  a  partnership, 
thai,  if  the  agreement  does  not  affect  the 
copyri^t,  the  putnership  was  not  in  the 
^y^bt,  but  in  the  copies  printed  under 
the  licence  contained  in  the  agreement." 
SswBssiss.  XXVIL-Cassa 


Viewing  it,  therefore,  as  a  licence  involved 
in  the  terms  of  the  agreement  for  the  pub- 
lication of  the  work,  and  then  a  joint  ad- 
venture in  the  work  so  parted  with  to  him 
who  is  thus  licensed  and  authorized  to 
print  it,  the  question  wilt  be,  whether  or 
not  this  licence  was  revocable.  When 
the  former  case  was  before  me,  which  was 
determined  upon  a  wholly  different  point, 
viz.  that  after  the  present  plaintiff  had 
allowed  the  defendant  to  enter  into  liabili- 
ties with  respect  to  an  edition,  he  could 
not  possibly  be  arrested  in  the  course  of 
disposing  of  that  edition,  1  hoped,  after 
that,  tliat  there  might  have  been  a  feeling 
which  would  have  induced  the  parties  to 
make  some  common  arrangement  for  pre- 
venting any  such  dispute  as  that  which  has 
now  arisen  ;  but  I  felt  then  as  1  feel  now, 
that  if  the  question  should  arise,  there  waa 
much  to  be  said  on  both  sidesof  the  question. 
The  plaintiff  says — '  the  contract  between 
us  is  this :  You  are  to  publish ;  your 
duty  is  fulfilled  -when  you  have  published 
any  one  of  the  editions.  I  cannot  inter- 
fere with  the  publieation  of  that  edition,  of 
course;  neither  can  I  interfere  with  the 
publication  of  any  other  edition  which, 
until  I  have  exercised  my  volition  of 
determining  the  arrangement  between  us, 
you  may  have  commenced,  and  incurred 
expense  in  carrying  forward ;  but  with 
regard  to  any  subsequent  edition,  unless 
I  am  entitled  to  determine  it,  the  conse- 
quence will  be  that  1  shall  not  be  able, 
during  the  whole  of  yonr  lifetime,  or  so 
long,  at  least,  as  you  say  you  are  ready 
and  willing  to  publish  continued  editions 
of  this  work,  to  assert  any  right  whatever 
of  publishing  it.*  In  fact,  it  would  amount, 
combining  the  fact  of  this  species  of  licence 
with  the  doctrine  in  Sweet  v.  Cafor,  to  a 
parting  with  the  copyright  during  all  such 
time  as  the  publisher  may  live,  and  be 
willing  to  continue  the  publication.  I 
apprehend,  according  to  Stevens  v.  Benning, 
there  may  be  a  personal  contract  that 
neither  Mr.  Bentlcy's  executors,  nor  any 
future  partner,  nor  any  assignees,  shall 
claim  any  benefit  from  this  form  of  con- 
tract; but  still,  as  Innjj:  as  he  says,  I  nm 
willing  to  go  on  publishing,  in  that  view  of 
the  contract,  the  plaintiff  would  have  parted 
with  the  whole  of  his  interest  in  the  copy- 
right to  the  extent  that  I  have  here 
2L 


Digitized  by 


2»8 


COURTS  OF  CHANCERY: 


[  New  Sekiei 


deieribed ;  and,  at  the  same  timet  he  would 
not  be  able  to  compel  Mr.  Bendey  to  pub- 
lish any  second  edition.  He  has  no  means 
beyond  the  contract  of  forcing  him  to  do 
more  than  he  has  contracted  to  do,  to  publish 
a  single  edition,  and  when  once  he  has  pub- 
liahed  that,  I  apprehend  he  has  fulBlled 
that  contract,  and  Mr.  Reade  can  insist  on 
no  more.  He  would  be  placed  in  this 
position :  he  would  be  unable  to  exercise 
his  rights  as  an  author  during  such  time 
as  Mr.  Bentley  may  say,  *I  am  desirous 
and  willing  to  continue  to  publish  your 
work  in  the  manner  here  described,  accord- 
ing to  the  original  contract.'  But,  at  the 
same  time,  Mr.  BenUey  is  in  the  condition 
of  being  able  to  say,  at  any  time  he  thinks 
fit,  'I  am  not  willing  to  continue  the  pub- 
lication, and  I  shall  cease  to  publish' :  a 
situation  of  course  of  considerable  hard- 
ship to  the  author,  and  which  ought  to  he 
well  made  out  in  contracts  if  such  is  to  be 
the  effect  of  them. 

Another  thing  which  arises  is  this; — Mr. 
Bentley  claimed,  in  the  former  contest,  the 
right  of  fixing  the  price  of  the  work,  and 
I  held  that,  although  the  agreement  was 
itself  silent  as  to  that,  yet,  looking  to  the 
fact  of  his  being  the  person  who  was  to 
be  at  the  expense  and  the  risk,  he  was  the 
proper  person  to  fix  the  price,  and  by  parity 
of  reasoning  he  was  the  proper  person  to  fix 
the  time  and  mode  of  publishing  the  edi- 
tion. This  state  of  things  may  very  well 
happen,  that  an  edition  may  be  sold  out,  or 
nearly  sold  out;  and  in  his  view  of  pub- 
lishing, he  may  say,  '  I  do  not  think  there 
ought  to  be  a  second,  third,  or  fourth 
edition  of  this  work.  I  think  we  have 
exhausted  the  profits  and  all  benefit  under 
our  mutual  contract ;  at  all  events,  I  do 
not  think  the  present  is  the  right  time  for 
publishing.'  If  he  had  said,  I  will  not 
publish,  then  it  might  be  conceded  by  the 
defendant  that  the  contract  would  be  at  an 
end.  He  would  express  his  determination 
not  to  continue  the  publication,  and  Mr. 
Reade  would  be  entitled  to  be  released. 
This  case  may  occur,  that  the  publisher 
may  not  only  say  definitely,  1  will  not 
publish  a  further  edition  ;  but  he  may  say, 
this  is  not  the  right  time  and  season  to 
publish,  and  the  author  may  think  it  is ; 
and  in  the  mean  time,  as  I  have  held, 
Mr.  Bentley  would  be  entitled  to  fix 


the  price':  if  I  hold  that  this  agreement 
runs  through  every  edition,  I  think  I 
must  hold,  upon  the  same  principle,  thst 
he  is  the  person  to  determine,  on  the 
contest  between  the  two,  what  would  be 
the  right  season  and  mode  of  publishing. 
The  author  would  be  reduced  to  this:— 
he  might  be  hung  up  for  months,  or  even 
years,  with  this  agreement  over  him;  the 
publisher  saying— '  I  do  not  resign  it,  I  do 
not  give  up  the  right  I  have  of  publishing 
this  edition ;  but  I  am  the  person  to  judge 
what  is  the  right  time,' — I  assume,  of 
course,  there  is  no  fraud—*  and  I  thinic  it 
is  not  the  right  time  now ;  but  we  must 
wait  one,  two,  or  three  years,  until  the 
proper  season  arrives  for  the  revival  of  the 
public  interest  in  this  work.'  It  seems  to 
be  a  situation  of  considerable  difficulty 
and  hardship,  and  one  in  which  X  conceive 
the  author  ought  not  to  be  put,  unless  the 
agreement  is  .very  express  aud  clear  with 
reference  to  it.  There  is  this,  however,  to 
be  said :  the  publisher  says,  by  his  coun- 
sel, *  If  I  am  to  stay  my  hand  in  publish- 
ing three,  four,  or  five  editions,  the  same 
argument  would,  of  course,  apply  to  the 
second  edition;  and  where  is  the  right 
of  the  plaintiff  to  commence  ?  If  you 
cannot  fix  upon  any  particular  time  when 
his  right  is  to  commence,  of  course  the  in- 
ference must  be  that  it  can  only  be  deter- 
minable by  our  joint  resolution  to  put  an 
end  to  the  agreement,  or  by  exercising 
my  will  (for  certainly  he  is.  not  bound  to 
continue  it)  of  putting  an  end  to  the 
arrangement.' 

Then,  with  regard  to  the  second  edition 
in  particular,  although  the  observation 
might  be  possibly  urged  with  reference  to 
all  the  editions,  the  publisher  may  say, 
'  I  have  expended  my  capital  in  bringing 
out  this  work ;  I  have  given  you  tiie 
benefit  of  my  talents  as  a  publisher  (a 
matter  by  no  means  to  be  overlooked 
in  a  case  of  this  description);  I  have 
given  you  all  the  advantage  of  my  capi- 
tal, with  the  expectation  that  I  have  a 
work  which  will  very  likely  run  through 
two  or  three  editions  ;  I  have,  therefore, 
spared  no  expense  in  bringing  out  the  first 
edition,  because  I  know  I  shall  be  recouped 
the  expense  of  the  first  in  the  seeond, 
third,  and  fourth  editions,  which  may  bring 
me  home.' 
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In  this  particular  case  Mr.  Bentley  has 
pressed  it  more  strongly.  That  which 
might  have  been  pat  as  an  illustration,  if 
the  fact  had  not  existed,  is  urged  as  an 
aisting  fact.  He  says,  '  I  shew  here  that 
the  course  I  have  taken  has  been  one  con- 
templating the  perpetuating  of  editions, 
inasmneh  as  1  have  stereotyped  the  work, 
sad  incomd  great  expense  in  doing  it ; 
SBdthatstereotypinglooks  in  itself  towards 
ft*  pttblieaUon  of  subsequent  editions ; 
ud,  therefore,  to  say  that  tlie  plaintiff  can, 
It  hii  own  instance,  stop  this  agreement 
when  one  edition  has  been  published, 
if  faying  that  I  may  be  deprived  of  all  the 
profits  by  some  unreasonable  step  which 
be  may  be  disposed  to  take.*  I  ought  to 
observe,  as  to  the  stereotype,  that  I  do  not 
eoQcur  in  the  plaintiff's  view  that  any 
fraud  or  impropriety  has  been  committed 
by  stneotyping  the  work,  if  that  is  found 
to  be  one  of  the  beat  modes  of  publishing 
it,  because  the  plaintiff  is  entirely  mis- 
ttkoi  in  supposing  that  a  man  who  holds 
■tcreotype  plates  acquired,  as  he  terms 
itt  a  controul  over  the  work.  A  Court  of 
kw  has  sufficient  pow«r  to  give  damages 
to  the  anthor,  whether  it  be  a  stereotype 
•r  moveable  type,  if  any  injury  is  done; 
sad  this  Court  has  equal  power  of  re- 
atrainiag  the  use  of  stereotype  copies,  as 
it  baa  to  restrain  the  use  of  moveable  type. 
This  has  made  it  necessary  for  me  to  see 
whether,  in  truth,  on  the  agreement,  there 
it  or  is  not  any  definite  period  pointed  out 
at  which  the  arrangement  is  to  come  to  an 
end, — what  one  may  consider  the  ordinary 
and  reasonable  termination  under  the  word- 
ing of  the  ^rreement,  —  or  whether  the 
■gnement  ia  ancfa  as  carries  you  through 
cditicra  after  edition,  and  subjects  the 
plaintiff  to  the  disadvantages  to  which  I 
have  already  alluded. 

Now,  on  looking  through  the  agreement 
earefally,  I  confess  it  does  seem  to  me  that 
the  period  of  editions  is  pointed  out  rather 
u  the  period  for  having  the  periodical  ac- 
counts and  statements  as  to  risk  and  profit 
between  the  two  parties.  I  must  consider 
what  the  term  "  edition"  means.  Mr. 
lamea  has  suggested  that  the  defendant 
baving  once  stereotyped  the  work,  the 
technicality  of  an  edition  is  an  end, 
and  that,  in  fact,  in  publishing  new  "  thou- 


sands," as  they  are  aometimes  termed, 
you  cannot  merely  term  them  editions. 
I  apprehend  the  meaning  of  the  word 
"  editions"  is  the  putting  forth  the  work 
before  the  public  at  successive  periods,  and 
whether  that  is  done  by  moveable  type  orhy 
stereotype  does  not  seem  to  me  to  make 
any  substantial  difference.  The  edition  is 
prepared  in  this  way :  when,  you  have  move- 
able type,  the  type  having  been  broken 
up,  the  new  edition  is  prepared  by  again 
setting  the  type,  by  again  printing  the 
paper,  by  again  advertising,  and  by  again 
taking  all  the  necessary  steps  to  obtain  a 
circulation  and  publication  of  the  work, 
there  having  been  a  contemplated  break, 
which  no  doubt  is  more  complete  in  that 
case,  because  until  the  type  is  set  up,  the 
thing  cannot  be  done ;  but  I  do  not  appre- 
hend in  reality  that  there  is  any  suhstanUal 
difference  in  the  sending  forth  to  the 
world  certain  advertisements  and  taking 
certain  means  for  publiahing  the  work,  and 
^ain  printing  on  paper  a  new  set,  a  new 
thousand,  a  new  two  thousand  or  a  new 
three  thonsand  of  the  copies,  between  doing 
that  by  stereotype  and  by  the  ordinary 
means  of  moveable  type.  The  "  edition" 
means,  whenever  you  have  in  your  store- 
house a  certain  quantity  of  copies,  you 
issue  them  to  the  public,  and  there  are 
various  modes  of  doing  this  recognized  by 
the  trade.  The  new  edition  is  put  forth 
to  the  trade  in  the  first  instance  on  certain 
terms,  and  they  take  the  first  thousand  or 
the  second  thousand,  and  so  on.  They 
are  informed  what  number  of  copies  are 
ready  for  disposal,  and  according  to  the 
number  they  take,  they  are  allowed  a  cer- 
tain discount.  That  is  done  periodically, 
and  I  apprehend  if  a  person  chooses  to 
print  20,000  and  keeps  tiiem  by  him  in 
his  house,  thinking  it  expedient  to  put 
forth  to  the  public  only  a  limited  number 
of  the  copies,  keeping  all  the  rest  under 
lock  and  key,  the  next  issue  would  be 
an  edition  in  every  sense  of  the  word,  and 
those  who  have  framed  this  agreement 
aeem  to  have  so  considered  it,  because  they 
say,  "  after  deducting  the  charges  for 
printing,  paper,  advertisements,  embel- 
lishments (if  any)  and  other  incidental 
expenses,  including  the  allowance  of  10/. 
per  cent,  on  the  gross  amount  of  the  sale 
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for  commission  and  risk  of  bad  debts,  the 
profits  remaining  of  every  edition  that  shall 
be  printed  of  the  work  we  to  be  divided  into 
two  equal  parts,  one  moiety  to  he  pud  to 
the  said  Charles  Readeand  ue  other  moiety 
to  belong  to  the  said  Richard  Bentley." 
And  therefore  it  speaks  of  the  profits  of 
every  edition  as  being  a  separate  period 
of  time  for  takipg  the  accounts.  I  do  not 
think  it  would  be  necessary  to  hold  on  ac- 
count of  that,  that  if  there  had  been  a  loss 
on  theedition  and  the  adventure  went  on,  the 
loss  on  the  one  would  have  to  be  set  off 
against  the  profits  on  the  other.  I  ap- 
prehend there  is  a  period*  and  a  marked 
period,  when  the  adjustment  of  accounts 
ihall  take  place.  I  do  not  mean  that  that 
is  the  only  time  for  accounting ;  but  Mr. 
James  said  that  the  accounts  were  sent  in 
yearly.  That  might  very  well  be,  the  books 
for  a  certain  time  being  unsold ;  it  might 
have  taken  three  or  four  years  to  distribute 
the  work  and  sell  it,  and  therefore  it  would 
be  very  bad  if  some  sort  of  account  were 
not  entered  into  between  the  publisher 
and  author  during  that  period.  But  it 
looks  to  me  as  if  there  were  a  contempla- 
tion of  a  period  when  yoa  can  su^^st  a 
termination  for  the  settlement  and  winding 
up  of  the  accounts.  Ifthatis&irlyopenhere, 
I  confess  it  appears  to  me  on  tjie  balance^of 
the  difficulties  on  either  side,  that  the  diffi- 
culty in  holding  against  the  author  that  he 
has  so  seriously  parted  with  his  copyright, 
does  preponderate.  It  is  not  the  ques- 
tion of  the  onus  being  against  the  grantor, 
as  it  were,  on  the  construction  of  his  own 
agreement,  bnt  the  onus  is  thrown  upon 
those  who  contend  that  this  is  a  licence, 
which  upon  the  face  of  it  does  not  appear 
to  me  to  be  a  licence.  It  is  certainly  not 
an  assignment  of  the  copyright.  It  does 
not  appear  to  be  anything  more  than  a  joint 
adventure,  and  if  it  is  a  licence  at  all,  it 
would  be  only  a  licence  necessary  for  car- 
rying on  the  joint  adventure,  and  nothing 
more  than  an  implied  licence  for  that  pur- 
pose. I  think  the  onus  is  thrown  upon 
the  defendant,  who  insists  upon  that  con- 
struction, of  shewing  it  to  be  the  necessary 
construction  of  the  agreement ;  and  the 
construction  which  would  appear  to  leave 
the  author  fast  bound  and  the  pub- 
lisher entirely  loose  as  to  everything  after 


the  first  edition,  is  not  the  reasonaUe  eon- 
stmction  which  the  Court  ought  to  come 
to  in  considering  agreements  of  this  du^ 
raeter. 

Again,  I  must  sincerely  say  that  I  very 
much  regret  to  see  contracts  framed  with 
such  uncertainty,  where  it  wonld  have  been 
so  easy  to  have  made  them  certain.  But 
giving  it  the  best  attention  that  I  bare 
been  able  to  do,  I  can  only  come  to  ths 
conclusion  that,  with  regard  to  this  con- 
tract, as  to  which  there  is  now  not  an; 
new  expense  incurred— that,  as  I  said  be- 
fore, is  the  great  test — since  the  pabUea- 
tion  of  the  second  edition  of  *  Peg  Wof- 
fington,'  and  no  new  expense  having  ben 
incurred  since  the  publiMtifm  of  the  foni& 
edition  of  *  Christie  Johnstone,'  there  bn 
been  a  stop ;  and  at  that  pause  it  appesrs 
to  me  that  the  parties  contemplated  the 
question  of  profit  was  to  be  considered,  and 
the  division  of  profit  was  to  take  place.  I 
have  therefore  come  to  the  conclusion,  that 
the  plaintiff  is  entitied  to  have  a  declara- 
tion that  he  is  at  liberty  to  determine  the 
arrangement  entered  into  between  him  and 
the  defendant  on  the  3rd  of  November 
1852,  with  respect  to  the  publication  of 
*  Woffington,*  and  the  ^reement  of 
June  1853  in  respect  of  the  publicatiui 
of  '  Christie  Johnstone,'  as  from  the  5th 
of  October  1857,  the  date  of  his  notice ; 
and  that  the  defendant  is  not  entitied—no 
injunction  will  be  necessary — under  tile 
said  agreements  respectively  to  publish 
any  further  edition  of  the  said  works :  an 
account  to  be  taken  of  the  dealings  and 
transactions  between  the  plaintiff  and  the 
defendant  in  respect  of  the  puhlicatbn 
of  the  above-named  works  under  the 
agreements  respectively  ;  and  the  plaintiff 
is  not  to  be  at  liberty  to  interfere  with 
the  sale  of  the  several  copies  of  the  said 
works  respectively  published  prior  to  the 
5th  of  October  1857.  Reserve  farther 
consideration,  and  liberty  for  both  parties 
to  apply.  I  shall  ^ve  no  costs  up  to  the 
hearing,  because  I  think  both  parties  are 
equally  in  &u]t  in  having  entered  into  an 
agreement  so  difficult  to  construe. 
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^U^CmufnfefHm— BegiiMf  of  Income 
to  Tnatees  for  Lunatic  poMteued  of  abtolute 
Froperty — Which  Fundprimari^f  Uable  for 
MaiaUaance  ? 

A  Iscfjr  IMS  oAfoftitely  tnHtUd  to  pra- 
fertg  of  wMeh  her  brother  wot  a  trvxtee. 
She  became  of  wmeowut  if  but  was  not 
find  to  iy  inquitition.  The  brother  by  hit 
mS  bequea^d  property  to  tnuteee  upon 
Irutt  for  investment,  and  directed  them  to 
fsy  half  the  income  of  the  residue  to  the 
iedj^a  hudtand  for  his  life;  and  after  his 
decease  to  pay  such  half  of  the  income  to 
the  lady  for  her  life,  or  to  apply  the  same, 
orsoemck  thereof  as  might  be  necessary, for 
her  support  and  maintenance;  and  if  there 
iknld  be  any  surplus,  the  same  was  to  be 
eecitmul<Ued  and  paid  as  in  his  wiU  mm- 
lined.  After  the  death  of  the  testator  the 
kdy  mas  fomnd  Imatic  by  inqnisitiM.  The 
Master  I*  Zwhhw  reported  on  the  property 
srtd  iaeome  of  m«  Innatse,  and  the  Court 
srdered  a  sum  to  be  paid  for  her  main' 
tenanee greater  in  amount  than  her  lifeincome 
snier  the  wiU,  and  greater  also  in  amount 
than  the  interest  of  her  absolute  property. 
A  hiU  was  filed,  by  the  committee  of  the 
buutic's  estate,  to  have  it  determined  which 
M>  the  primary  fund  for  her  maintenance : 
—Held,  that  the  life  income  given  by  the  tee- 
teior  must  be  first  applied^  and  the  remainder 
•sly  of  the  maintenance  must  be  made  up  out 
sf  the  income  of  the  property  to  which  she 
mu  oftMAitely  entiUed, 

Tbu  eanw  ms  originally  set  down  for 
Waring  befbre  tbe  Muter  of  the  Rolli  on 
a  motion  for  a  decree,  but  aa  the  point  in 
&pate  inToWed  a  question  in  lunacy,  hia 
Honour  considered  it  better  to  have  the 
case  heard  before  the  Lords  Justices,  if  they 
would  give  permission.  The  eanae  ac- 
cordingly was  now  heard. 

The  bill  was  filed,  in  the  name  and  on 
lidulf  of  Mrs.  Frances  Rudland,  widow, 
s  lunatic,  by  Capt.  Harrison,  the  committee 
of  her  estate,  with  the  approbation  of  the 
Master  in  Lunacy,  against  Mr.  Richard 
Crozier  and  Mr.  Wilkinson  Matthews,  the 
tniitMS  of  the  will  of  Mr.  Thomas  Shep- 
bod,  deoeaaed,  praying  a  declaration  of 
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the  Court  as  to  which  of  two  funds  was 
primarily  liable  to  be  applied  for  the  main- 
tenance of  the  lunatic.  The  facts  were 
these :  —  The  lunatic  was  entided  abso- 
Intely  to  property  of  which  her  brother, 
Mr,  Thomas  Shepherd,  was  a  trustee. 
For  some  time  before  that  gentleman  made 
his  will,  tiia  lady  had  beoi  of  weak  mind, 
bat  was  not  found  lunatic  by  inquisition. 
In  this  state  of  things,  he,  on  the  S6th  of 
March  1842,  executed  his  will,  by  which  he 
made  some  pecuniary  and  other  bequests, 
and  gave  the  residue  of  his  personal  estate 
to  R.  Crosier  and  Vf,  Matthews,  their  ex- 
ecutors, administrators  and  assigns,  upon 
trust  for 'conversion  and  investment.  He 
then  directed  that  the  dividends,  income 
and  annual  produce  thereof  should  be  ap- 
plied and  paid  as  follows  :  one  half  thereof 
to  Jones  Rudland,  the  husband  of  his,  the 
testator's,  sister,  during  the  joint  lives  of 
himself  and  wife ;  and  if  she  ahould  snr- 
rive,  the  trustees  were  directed  *'  to  pay 
the  half  part  of  the  said  annual  produce 
to  the  said  Frances  Rudland  for  her  life, 
or  to  apply  the  same,  or  so  much  thereof 
as  may  be  necessary,  for  her  support  and 
maintenance,  in  such  manner  as  tiiey  (the 
trustees)  shall  deem  most  for  her  com- 
fort and  advantage."  The  testator  then 
directed  that  if  there  should  be  any  sur- 
plus of  such  half  part  of  the  annual  pro- 
duce, the  same  ahould  be  accumulated, 
and  the  accumulations  were  to  be  for  the 
benefit  of  such  persona  as  under  the  trusts, 
bequests  and  directions  of  his  will  might 
be  entitled.  And  he  gave  the  other  moiety 
of  his  reaidnary  personal  estate  in  a  par- 
ticular manner,  and  directed  that,  aul^eet 
to  the  trusts  in  his  will  declared,  "  the  said 
several  monies.  Blocks,  fhnda  and  seen- 
rities,  and  the  annual  income  and  produce 
thereof,  shall  be  held  in  trust  for  such 
of  the  children  (with  certain  exceptions 
named)  of  my  cousins,  Henry  Shepherd 
Pearson  and  Hannah  Frances  Crozier,  as 
shall  be  living  at  my  decease,  equally,  share 
and  share  alike."  The  testator  died  on  the 
28th  of  March  1846;  bis  wilt  was  proved, 
and  the  trustees  converted  and  invested  his 
residuary  personal  estate,  and  paid  half  the 
income  of  tiie  same  unto  Mr.  Jones  Rud- 
land until  hii  death,  on  theSrd  of  September 
1856. 
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Mri.  Rudland,  the  plaintiff,  was  found 
a  lunatic  on  the  SSrd  pf  December  1856t 
and  Capt.  Harrison  was  appointed  com- 
mittee of  her  estate.  By  the  report  of  a 
Master  in  Lunacy,  dated  the  28th  of  May 
1857,  he  found  that  the  lunatic  was  en- 
titled to  a  life  interest  in  one  moiety  of  the 
residuary  personal  estate  of  T.  Shepherd, 
producing  the  annual  sum  of  674^.,  and 
that  she  was  absolutely  entitled  in  posses- 
rion  to  other  property,  producing  an  annual 
income  of  438^.  The  sum  considered  by 
the  Master  as  fit  and  proper  to  be  allowed 
for  the  maintenance  of  the  Inaatie  was 
7502. ;  and  disputes  arising  as  to  which 
fund  should  be  applied  in  the  first  instance, 
the  Master  sancdoned  a  bill  being  filed  to 
take  the  opinion  of  the  Court  upon  the 
point. 

Mr.  Selwyn,  Mr.  Toller  and  Mr. 
W.  R.  A.  Boyle,  for  the  plaintiff,  argued 
that  she  was  entitled  to  have  the  whole 
income  derived  from  the  half  of  the  residue 
under  the  brother's  will  first  applied,  pre- 
cisely in  the  same  manner  as  she  would 
have  been  entitled  had  she  not  been  a 
lunatic,  and  in  the  sune  manner  as  if 
being  under  incapadty,  that  incapacity 
had  been  infoncy  instead  of  lunacy.  They 
cited— 

RavenkillY.  Datuey,  2  F.  Wms.  179. 
RavtUiu  T.  Gold/rap,  5  Yes.  440. 
Fo^nbe  t.  fViUoighby,  2  Sim.  &  S. 
167. 

Chambers  on  Infancy,  p.  350,  where  all 
the  authorities  on  the  point  are  col- 
lected. 

In  a  very  late  case.  Re  Sanderson's 
mil  (1),  Vice  Chancellor  Wood  held,  that 
if  certain  trustees  had  allowed  a  lunatic 
to  be  maintained  out  of  his  own  pro- 
perty, he  being  entitled  as  here  to  an 
income  out  of  a  testator's  estate,  the  repre- 
sentatives of  the  lunatic  would  have  been 
entitled  to  be  recouped  to  the  extent  of 
Buch  maintenance. 

Mr.  Ednumd  Turner,  for  Mr.  Crozier.one 
of  the  trustees,  contended  that  by  the  words 
of  the  will  there  was  a  discretion  in  the 

(1)  8EBy&J.497;  s.  o.  20  Law  J.  Rep.  (^.s!) 
Chaoo.  804. 


truitees,  whether  to  apply  all  or  any  part  of 
the  income  to  the  maintenance  ot  tiie  luna- 
tic, a  discretion  which  the  testator  wcU 
knew  might  be  exercised  in  abstaining  from 
the  application  of  the  half  of  the  ineome  of 
the  residue ;  for  he  was  aware  that  his 
sister  had  property  of  her  own,  and  he 
must  have  considered  that  property  pri- 
marily liable,  or  he  would  not  have  care- 
fully provided  for  the  case  of  a  surplus. 
If  the  trustees  exercised  an  honest  dis- 
cretion, the  Court  would  not  interfere 
with  it.  All  the  surrounding  circnmstaneet 
taken  into  account  were  aofficimit  to  shew 
that  the  intention  of  the  testator  mnit  have 
been  to  provide  a  fand  only  in  aid  of  his 
sister's  own  proper^,  for  her  luppott  and 
maintenance.   He  cited— 

Hammond  v.  Neame,  1  Swanst.  35. 
Cowman  v.  Harrisont  10  Hare,  234 ; 

s.  c.  22  Law  J.  Rep.  (n.b.)  Chanc. 

993. 

Jonee  t,  Qraattnod^  16  Beav.  5S7> 

Mr.  Lloyd  and  Mr.  Hislop  Clarke,  for 
some  of  the  residuary  legatees,  said  th^ 
the  question  was  one  of  mere  constrncdoa, 
and  that  upon  the  true  construction  of  the 
will  it  was  clear  that  the  testator  only 
intended  to  supply  ao  much  out  of  hu  own 
estate  as  would  be  necessary  to  make  up 
such  a  sum  as  would  be  needed,  or,  as  he 
expressed  himself  "  aa  will  be  necessary 
for  her  support  and  muntenanee,"  he 
having  in  the  first  instance  givm  her  a 
life  interest,  and  then  immediately  cut  it 
down  by  the  use  of  the  words,  **  or  to 
apply  the  same  or  so  much  thereof,"  fol- 
lowed by  the  words  already  quoted. 

Mr.  Folleti  and  Mr.  Charles  Hall,  for 
the  trustee,  Mr,  MatUiews,  and  for  ano- 
ther residuary  legatee. 

Mr.  Cairns  and  Mr.  Ramlinten,  for  other 
parties. 

Mr*  Selwyn  was  not  called  on  to  reply^ 

LOBD  JUBTICB  KnIOHT  BrDCB.— As  I 

understand,  it  is  agreed  by  all  partiea  be- 
fore the  Court  that  there  exist  but  two 
sources  of  income  from  which  a  fund  is 
available  for  the  maintenance  of  the  plain- 
tiff :  one,  the  income  of  one  moiety  of  her 
brother's  residuary  personal  estate  under 
his  will ;  the  other,  the  ineome  of  pro- 
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petty  to  whkh  she  is  absolutely  entitled. 
It  is  also  agreed,  and  an  order  has 
iccoidingly  been  made  by  this  Court,  in 
its  juritdiction  in  Lunacy,  that  the  sum 
proper  to  be  applied  for  the  maintenance 
of  the  plaintiff,  having  regard  to  her  cir- 
cumstances, position  and  condition  in  life, 
is  a  sum  exceeding  in  amount  the  income 
to  which  she  is  entitled  under  her  brother's 
wilL  In  sneh  a  state  of  circumstances  it 
appears  to  me  to  be  a  mere  matter  of  course 
that  the  whole  income  to  which  she  is  en- 
titled, or  which  is  capable  of  being  appro- 
priated for  her  benefit  under  that  will, 
nnst  be  so  applied,  and  a  declaration  to 
diat  effect  must  be  made, 

LoBD  JusTics  Turner. — I  entirely  con- 
enr  in  the  opinion  expressed  by  my  learned 
Brother.  It  has  been  argued  that  a  dis- 
cretion is  given  to  the  trustees  by  the  will 
of  lliomas  iShepherd,  but  that  discretion  is 
only  as  to  the  mode  of  the  application  of 
the  income,  not  as  to  the  income  itself, 
the  whole  of  which  is  bequeathed  for  the 
benefit  of  the  plundff.  Then,  it  has  been 
said,  that  the  sarronnding  circnmstancea 
an  to  be  taken  into  account;  but  these 
circBinstanees  do  not  appear  to  me  to 
assist  the  arguments  of  the  defendants,  and 
io  not  demonstrate  any  intention  of  the 
testator.  The  quesUon  is  reduced,  then, 
to  the  true  meaning  of  the  words  of  the 
will,  which  words,  I  think,  are  sufficient  to 
determine  the  question,  and  to  give  her  the 
whole  income  of  the  moiety  of  the  residue. 
The  words  are,  "to  pay  the  half  part  of 
the  said  annual  produce  to  the  said  Frances 
Rndland  for  her  life,  or  to  apply  the  same, 
or  so  much  as  may  be  necessary,  for  her 
lopport  and  maintenance."  How  are  the 
tmstees  to  measure  tiiiaf  The  words 
themselTea,  aa  I  have  end,  are  anffident 
to  determine  the  question.  This  is  ren- 
dered still  more  clear  when  we  consider 
that  that  income  is  given  to  her  for  her 
life  only,  and  even  clearer  when  we  re- 
Biember  that  her  brother  was  trustee  of 
bis  sister's  absolute  property,  and  must, 
therefore,  have  well  known  what  the  amount 
of  her  independent  income  was. 


Mortgage~^Pov}er  of  Sale — Foreclosure. 

By  indenturSt  dated  the  Zllh  of  October 
1851,  /.  R.  conveyed  freeholds  to  and  io 
the  use  of  W.  T.  B.  and  C.  A.  M,  their 
heirs  and  ass^a  for  erer,  way  of 
■mortgage,  for  securing  the  refayme^  of 
S,000<.  and  interest,  and  the  said  indenture 
contained  a  power  to  the  mortgagees^  afler 
six  months*  notice,  to  seU  the  mortgaged  pre- 
mises, and  to  hold  the  monies  arising  thereby 
upon  the  trusts  therein  mentioned  for  better 
securing  the  repayment  of  the  mortgage 
monies.  J.  R.  died  on  the  1st  of  April 
1856,  having  devised  and  bequeathed  aU 
his  real  and  personal  property  for  the  benefit, 
as  to  the  real  estate,  of  his  wife  for  life ;  and, 
after  her  decease,  upon  trust,  as  to  both  the 
real  and  personal  estate,  for  the  benefit  of  his 
twelve  nephews  and  nieces.  The  mortgagees, 
on  the  \Slh  of  October  1856,  in  conformity 
with  the  terms  of  the  power,  gave  notice  of 
their  intention  to  exercise  the  power  of  sale 
at  the  expiration  of  six  months,  if  their  debt 
were  not  previously  paid.  On  the  10th  of 
December  1857,  the  mortgagees,  instead  of 
telling  under  the  power  pursuant  to  their 
notice,  filed  their  bill  against  the  widow  of 
the  mortgagor  and  his  devisees  in  trust, 
praying  an  account  of  the  mortgage  debt, 
and  that  the  mortgaged  premises  might  be 
sold  under  the  direction  of  the  Court,  and 
the  sum  found  due  to  the  plaintiffs  in  respect 
of  their  mortage  debt  paid  out  of  the  pro- 
ceeds ofaaU,  together  with  the  coats  of  suit  ; 
and  it  was  decreed  aeeonUngiy. 

By  indenture,  dated  the  27th  of  Octo- 
ber 185 1 ,  James  Robertson  directed, 
limited  and  appointed,  and  also  granted, 
bargained,  sold,  released  and  confirmed 
certain  freehold  lands  and  tenements  in 
Wiltshire  unto  and  to  the  use  of  W.  T. 
Barlow  and  C.  A.  Moore,  their  heirs  and 
assigns  for  ever,  by  way  of  mortgage,  for 
securing  the  repayment  of  3,000/.  (therein 
acknowledged  to  have  been  advanced  to 
the  said  James  Robertson  by  the  said  Vf. 
T,  Barlow  and  C.  A.  Moore  out  of  cer- 
tain monies  then  belonging  to  them  on  a 
joint  account)  and  interest  as  therein  men- 
tioned, and  subject  to  a  proviso  for  redemp- 
tion thereof,  at  a  day  tiierein  mentioned ; 
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and  in  the  same  indenture  of  mortgage  was 
contained  a  power  to  lell  and  dispoie  of  the 
said  hereditaments,  and  to  bold  the  monies 
arising  thereby  upon  the  trusts  therein 
mentioned  for  better  securing  the  repay- 
ment of  the  said  mortgage  monies,  but  the 
said  power  of  sale  was  to  be  exercised, 
after  default  in  payment  of  the  said  sum 
of  3,0002.  and  interest;  or  any  part  Uiereof, 
at  the  time  and  in  manner  thereinbefore 
appointed  for  payment  thereof  in  the  said 
proviso  for  redemption ;  and  also  after 
giving  ux  calendar  montha*  notice  in 
writing  aa  therein  mentioned  to  pay  off 
the  said  sum  of  3,0002.  and  interest. 

In  March  1855,  the  mortgaged  premises, 
subject  to  the  equity  of  redemption 
therein,  became  vested  in  the  plaintiff, 
and  the  money  secured  thereby  also  be- 
came vested  in  them  by  assignment  upon 
a  joint  account. 

James  Robertson,  the  mortgagor,  died 
on  the  1st  of  April  1856,  having,  by  his 
will,  dated  the  29th  of  March  1856,  de- 
vised and  bequeathed  to  Thomas  Robert- 
son and  James  Scaly  all  his  real  and  per- 
sonal estates,  to  hold  the  same  unto  and 
to  the  use  of  the  said  T.  Robertson  and 
3.  Sealy,  their  heirs,  executors,  adminis- 
trators and  assigns,  according  to  the  nature 
and  qualities  thereof  respectively,  upon 
trust  as  to  the  real  estates  to  permit  and 
suffer  bis  wife  Mary  Ann  Robertson  to 
use  and  occupy  the  same,  or  to  let  and 
set  the  same  and  receive  and  take  the 
rents  and  profits  thereof  for  her  own  use 
and  benefit  during  her  natural  life,  she 
keeping  the  premises  in  repair  and  the 
buildings  thereof  insured  from  loss  or 
damage  by  Bre ;  and  immediately  after  her 
decease  upon  trust  that  they,  the  said  T. 
Robertson  and  J.  Sealy,  or  other  the  trus- 
tees or  trustee  for  the  time  being  of  his 
said  will,  should  absolutely  sell  and  dis- 
pose of  all  and  singular  his  said  real 
estate  as  therein  mentioned,  and  hold  the 
monies  thereby  arising,  together  with  the 
clear  residue  of  bis  (the  testator's)  personal 
estate,  upon  certain  trusts  for  the  benefit 
of  his  twelve  nephews  and  nieces  there- 
in named.  On  the  18th  of  December 
1856,  the  plaintiffs  caused  T.  Robertson 
and  J.  Sealy  to  be  served  with  a  notice 
addressed  to  them  to  pay  off  and  discharge 
the  said  principa]  sum  of  3,000l.  and  inter- 


est aa  requited  by  the  power  of  sale  in 
the  said  mortgage  deed  contained,  and 
that  after  the  expiration  of  the  term  of  ax 
calendar  months  from  the  service  thereof 
the  plaintiffs  would  proceed  to  absolutely 
sell  and  dispose  of  the  said  mortgaged 
hereditaments  and  premises,  and  pay  and 
apply  and  dispose  of  the  money  thereby 
arising  pursuant  to  the  trusts  in  the  said 
indenture  of  mortage  contained  in  respect 
thereof. 

This  notice  was  also  served  upon  the 
testator's  widow,  the  said  Mary  Ann 
Robertson. 

The  bill,  which  was  filed  on  the  10th 
of  December  1857t  after  stating  as  above, 
and  that  the  mortgage  money  still  remained 
unpaid,  prayed  that  an  account  m^ht  be 
taken  of  what  was  due  to  the  plaintiffs  for 
principal,  interest  and  costs  upon  their  said 
mortgage  security  of  the  27th  of  October 
1851  ;  and  that  the  mortgaged  premises 
might  he  forthwith  sold  under  the  direction 
of  the  Court,  and  out  of  the  proceeds  to 
arise  thereby,  that  the  sum  found  due  to 
the  plaintiffs  might  be -paid  to  them,  to- 
gether with  the  costs  of  the  suit. 

To  this  hill  the  executors  and  the  widow 
of  the  testator,  James  Robertson,  were 
named  as  defendants. 

The  cause  was  brought  aa  for  hearing 
upon  motion  for  decree. 

Mr.  Malitu  and  Mr.  Haig^  for  the 

plaintiffs. 

Mr.  Bacon  and  Mr.  W.  W.  Cooper,  for 
the  defendants,  the  trustees  and  executors 
of  the  mortgagor,  objected  that  an  account 
was  here  unnecessary,  and  that  the  plain- 
tiffs, by  exercising  the  power  of  sale  given 
to  them  in  the  mortgage  deed,  could  have 
obtained  all  the  relief  which  could  be  given 
to  them  in  the  suit.  The  only  case  in 
which  the  Court  would  decree  a  sale  «fM- 
plieiter,  was  that  of  a  foreclosure  snit,  and 
that  it  had  only  recently  been  enabled  to 
do,  by  the  statute  15  &  16  Vict  c.  86. 
8.  48.  Prior  to  that  statute  such  a  thing 
was  never  done  where,  as  in  the  pri^sent 
case,  the  defendants,  the  mortgagors,  were 
adults.  Here  the  bill  did  not  pray  for 
foreclosure.    They  citod — 

Christophers  v.  Sparke,  2  J.  &  W.  223. 
Davis  V.  Dowding,  2  Keen,  245  ;  s.  c. 
7  Law  J.  Rep.  (n.s.)  Chanc.  169. 


Digitized  by 


7ot.ZXnL]  HICHAELHA8  1857  to  MICHAELMAS  1858.  266 


Kerriek  T.  Safery,  7  Sim.  817  ;  i.  e. 
4  Law  J.  Rep.  (n.i.)  Chanc.  162. 

3fn  Bepir  appeared  for  Hn.  Bobertaon. 

Stdabt,  Y.C.  said — The  deed  of  mort- 
g»ge  in  this  case  directed  that  the  proceeds 
^aale  dionld  be  held  on  certain  tnutt, 
sad  where  a  tmst  was  to  be  executed  the 
tnutee  waa  entitled  to  apply  for  the  direo> 
tioB  and  indenmity  ctf  tbia  Court.  IThen, 
iBoreorar,  the  matter  inrolTed  the  taking 
rfan  aeeoont,  the  Court  would  ascertain, 
as  between  the  persons  interested,  wbat 
wu  due  to  eacfa.  and  decree  accordingly. 
The  &ct  that  the  bill  did  not  pray  fore* 
closure  was  not  a  sufficient  reason  for 
re^ng  to  apply  theae  principles.  The 
ordinary  mle  in  this  country,  a  purely 
technical  one,  which  prior  to  the  statute 
IS  ft  16  Vict.  c.  86.  prevented  the  Court 
from  directing  a  sale  in  ordinary  foredosure 
■snits,  was  always  looked  upon  as  a  narrow 
one,  and  aa  most  inconTenient  and  unjnat 
to  uortgageet.  No  such  rule  had  iHraTuled 
in  Iidaad,  and  it  had  net  been  acted  on 
bi  ^gland  where  there  waa  as  inCnt  de- 
fendant having  an  interest  in  the  equity  of 
redonption.  The  enactment  of  the  48th 
section  of  the  statute  IS  &  16  Vict.  c.  86. 
had  been  passed  to  alter  a  state  of  the 
law  considered  moat  unjust  and  oppresBive 
to  mortgagees  aa  regarded  their  righta  in 
a  smt  for  forecloaure.  A  decree  waa  thm 
made  in  the  terma  of  the  prayer  of  the 
Ul,  reasonable  time  being  aUowed  for 
ndemptkni* 


Wood,  Y.C.  7 
im,  19,29.$ 

AdnuuemeiU — Faikire  of  O^eet^ 

In  Ae  evens  of  the  object  faifniff  for  which 
mty  has  been  advanced  by  tmsteee  under 
e  pstwr  of  advamcemeni,  the  money  heUn^s 
to  ike  person  for  yrhoee  benefit  it  woo  ad- 
fenced,  and  cannot  he  recalled  into  the 
onsiaaljwnd.  Therefore,  where,  nnder  ouch 
a  power,  the  inuteeo  pwrehaeed  • 
Mm  ia  fAe  itrmg,  and  the  peroon  for  whom 
Ote  eommution  wat  pnrehased  eold  out 
^orlUf  ^er  joining  JUs  regiment,  there  fismy 
at  fraud  :  —  Held,  that  he,  and  not  the 
fraiteetf  was  entitled  to  the  purehmee-mon^. 
Kaw  Biana,  XXVIL—CHAsa 


Li  October  1858,  the  tnisteea  of  the  will 
of  the  late  Lord  Eldon,  in  exercise  of  a 
power  of  advancement  contained  in  the 
will,  laid  out  8402.  in  the  purchase  of  a 
eometcy  in  the  Fourth  Dragoon  Ouarda 
for  the  defendant  Bankes,  then  an  in&nt, 
who  was  accordingly  gazetted,  andjcMned 
his  regiment  in  December,  butimmediately 
obtained  leave  of  absence,  on  the  expira- 
tion of  whichi  in  January  1854^  being 
unable  to  obtain  further  leave,  he  sold  out, 
and  the  purchase-money  was  paid  to  the 
plaintiff,  the  agent  of  the  raiment,  ^is 
money  was  claimed  by  Bankes,  and  also  by 
the  trustees  of  the  will,  and  Bankes  com- 
menced an  action  against  the  plaintiff  for 
die  recovery  thereof.  The  agents  of  the 
regiment  in  Ireland  also  claimed  IfiO^.  of 
the  fund  for  regimental  atoppages.  The 
plaintiff  therefore  filed  a  bill  of  interpleader 
against  the  sevoral  claimants ;  and  under 
an  order  made  in  the  cause,  he  paid  the 
money  into  court. 

Several  petitions  were  presented  by  the 
persona  claiming  to  be  entitled  for  the 
payment  (rf  the  money  out  of  court. 

On  the  12th  of  Deoembor,  the  Gonit 
made  an  order,  on  the  petition  of  the  Irish 
army  agents,  for  payment  to  them  of  the 
15o2.  claimed  for  regimental  stoppages. 

The  question  now  came  on  for  argument 
upon  the  petition  of  the  defendant  Bankei^ 
who  claimed  the  residue  of  the  fond. 

Mr.  Caime  nxdMr,  H.  Stetem,  for  the 
petitioner.  —  The  power  of  advancement 
having  been  exercised  and  the  money  ap- 
propriated, the  tmateea  have  no  further 
power  over  it;  the  whole  benefit  from  that 
time  belonga  to  Bankes.  They  dted  Leche 
v.  Xord  Kilmorey  (1). 

Mr,  RoU  and  Mr,  R.  R.  Hawhnt,  for 
the  trustees  of  the  will.— -The  advance- 
ment was  made  for  a  special  purpose,  which 
failed,  the  petitioner  never  having  done 
any  duty  with  his  regunent. 

Mr.  WUleoek  and  Mr.  Bremehead,  for  die 
Irish  army  agents. 

Mr.  Cairn*,  in  reply. 

Jan.  29.  —  Wood,  V.C. — The  short 
question  in  this  case  is,  whether  the  trus- 
tees having  exercised  a  power  of  advance- 

(1)  Tnm.&  R.S07. 
2M 
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ment  can,  under  the  circumstances,  recall 
any  portion  of  the  money  so  adranced. 
The  petitioner  was  a  minor,  and  was  very 
much  indebted  at  the  time  the  commission 
was  purchased ;  but  no  charge  of  fraud  can 
be  sustained,  as  it  appears  the  trustees 
were  aware  of  his  embairaasments  at  the 
time  they  advanced  the  money.   The  peti- 
tioner joined  his  regiment,  and  remun^ 
in  it  two  montbsj  and  he  only  sold  out 
when  he  found  he  was  unable  to  arrange 
matters  with  his  creditors.    I  have  looked 
into  the  authorities  as  to  the  right  to  have 
money  returned  which  has  been  advanced 
for  a  purpose  which  has  failed,  but  I  find 
no  case  like  the  present.  In  the  latest  case, 
that  of  Hirat  v.  ToUon  (2),  the  late  Vice 
Chancellor  of  England  decided  that  the 
mother  of  an  articled  clerk  was,  on  the 
death  of  the  attorney  before  the  expiration 
of  the  articles,  entitled  to  a  return  of  a 
portion  of  the  premium  pud  by  her,  but 
diat  ia  not  quite  this  case.    Here  the  com- 
miaaion  was  actually  pnrchaied,  and  the 
petitioner  actually  joined  his  regiment.  I 
cannot  hold  that  the  commission  was  not 
purchased  for  this  petitioner's  benefit,  and 
thoagh  unfortunately  the  whole  benefit 
was  lost,  it  would  be  too  much  to  say, 
after  the  purchase  has  been  actually  made, 
that  the  commission  did  not  become  his 
property.     The  petitioner,  therefore,  is 
entitled  to  the  balance  in  court. 

LoBDs  Justices.) 
Feb.  18.  16.  i 

BilU  of  Sale  Act — Registration—Act  of 
Bankruptcy — Fraud — Order  and  Dispoai- 
Hon. 

A.  B,atrader,  on  the  19ih  of  April  1856, 
executed  io  C,  D.  a  biU  of  tale  of  furniture 
on  the  premises  tohere  Ae,  A.  B,  carried  on 
businett,  the  consideration  beihg  stated  as 
for  goods  sold,  money  lent,  and  money  for 
vfhieh  C.  D.  had  become  responsible  for  A,  B, 
At  the  request  of  A.  B.  the  bill  of  sale  was 
not  regittergd  within  the  tuen^-one  days 
required  by  the  tiattite  17  ^  18  Viet.  e.  3d, 

(2)  2  Mac.  &  G.  134;  s.o.  ISLaw  J.Rep,(H.s.} 
Chuie.808. 


but  on  the  expiration  of  that  time  amther 
bill  of  sale  of  the  same  furniture  was  exe- 
cuted in  simitar  terms  and  was  not  registered. 
A  third,  a  fourth,  and  a  fifth  bill  of  sale 
were  in  the  same  manner  executed  and  mrf  re- 
gistered, and  ultimately  a  sixth  was  executed 
on  the  5th  of  August  1856  and  was  regis- 
tered within  the  preseribed  time,  but  none  of 
the  other  bUlt  of  eale  were  cancelled.  A.B. 
wui  adju^eated bankrupt  in  DecemberlSbflt 
the  act  of  bankruptcy  being  committed  in 
July  previously  by  being  denied  to  his  cre- 
ditors. Assignees  were  appointed,  who  ^^ei 
a  bill  against  C.  D,  praying  an  ii^tautieii 
to  prevent  him  from  removing  the  fumtture, 
and  a  declaration  that  the  bills  of  sale  were 
fraudulent  and  void,  and  that  they  might  be 
deliveredup  to  be  cancelled. --^Held,  (affirm- 
ing a  decision  of  one  of  the  Vice  Chancel- 
lors ),  that  neither  of  the  bills  of  sale,  nor 
the  registration  of  the  last,  constituted  "» 
dealing"  within  the  meaning  of  the  ISSrd 
seetion  of  the  Bankrupt  Law  ConaoUdaUem 
Act,   1849,  (13  4>  IS  Fiet.  e.  106.); 
and  thtttt  notwitktiauding  the  r^ietratiim 
of  the  last  bill  of  sale  the  furniture  re- 
mained in  the  order  and  di^otUiait  of  ike 
bankrupt. 

Per  Lord  Justice  Tumer»7*Ae  statiUe 
17  4'  18  Fiet.  e.  36.  «>  no  degree  affects  the 
doctrine  of  reputed  ownerahipt 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart.  The  case  made 
upon  the  bill  and  defence  set  up  by  the 
answer,  may  be  gathered  from  the  follow- 
ing extracts  from  those  documents.  The 
evidence  was  conflicting,  but  it  established 
to  the  satisfaelion  of  the  Court  that  an  act 
of  bankruptcy  was  committed  by  Mr.  James 
Glover,  on  the  20th  of  July  1856,  by  deny- 
ing himself  to  his  creditors. 

The  plaintiffs  were  Mr.  Stansfield  and 
another,  the  assignees  in  bankruptcy  of 
Mr.  Olover,  who,  in  and  before  April 
1856,  carried  on  the  business  of  a  licensed 
victualler  at  the  Blue  Posts  Tavern  in  the 
Haymarket ;  and  the  suit  was  instituted 
against  Mr.  Thomas  Riches  Cubitt  and 
Robert  Watson,  for  the  purpose  of  setting 
aside  certain  bills  of  sale  of  furniture  in 
tiie  Blue  Posts  as  fraudulent  and  void 
against  the  plaintiffs. 

The  bill  alleged  that,  in  the  montii  of 
April  1 856,  being  the  time  of  the  execution 
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of  die  fint  of  the  bills  of  sale,  tbe  bank- 

npt  wu  indebted  to  Tarions  persons  in 
li^  amounts,  and  was  in  fact  then  in  a 
itate  of  insolfency,  under  which  circum- 
itinces  the  defendant,  Thomas  Riches 
Cabitt,  and  Robert  Watson  procured  the 
lunknipt  to  execute  a  bill  of  sale,  dated 
the  19th  of  April  1856,  made  between 
James  Glover  of  tbe  one  part,  and  the  de- 
fendant Cabitt  of  the  other  part,  whereby, 
after  reciting  that  the  bankrupt  was  then 
mdebted  to  Cubitt  in  the  sum  of  3641.  lOf . 
far  goods  sold  and  money  lent,  and  for 
certain  other  moniea  for  which  the  defira- 
dsBt  had  made  himself  responsible,  it  was 
witnessed  that  the  bankrupt  did  assign  to 
die  defendant  all  the  goods  and  chattels 
ipecified  in  the  schedule  to  the  bill  of 
■ate,  then  being  in  and  upon  the  premises, 
known  as  "The  Blue  Posts  Tavern,"  to 
bold  the  same  to  the  said  defendant  Cubitt, 
Ms  heirs,  executors,  administrators  and 
ssa^s,  with  a  proviso  for  avoidance  of 
the  bill  of  sale  on  payment  of  the  above 
■am  with  interest,  and  containing  a  power 
(rf'sale.  This  bill  of  siJe  was  attested  by 
Mr.  Watson,  and  it  remained  in  his  pos- 
seaion.  Thewholeof  thesumof  3642. 10s. 
vas  not  in  fact  due  to  the  defendant  Cubitt, 
batonly  164<.  10s.;  and  200<.,  the  residue 
of  Uie  sum  secured,  was  claimed  to  be  due 
to  Watson,  and  for  this  amountthe  defendant 
bad  become  security  to  him.  Watson  was  a 
■olicitoT,  who, as  the  bill  alleged,  had  lent  to 
tbe  bankrupt  several  small  sums  of  money, 
and  was  a  creditor  for  certain  further  sums 
for  bills  of  costs  alleged  to  be  due  to  him. 
At  tbe  time  when  the  bill  of  sale  of  the 
19tb  of  April  1856  was  executed,  five  hiils 
of  exchange,  each  for  the  sum  of  401. ,  were 
drawn  by  the  bankrupt  on  and  accepted  by 
tbe  defendant  Cubitt,  and  handed  over  to 
Watum. 

This  bill  of  sale  was  not  registered  pur- 
SBsntto section  1.  of  the  act  17ft  18  Vict, 
c.  S6^  whidi  requires  registration  within 
twenty-one  days  from  the  execution,  and 
^e  bill  alleged  that  it  was  a  part  of  the 
Agreement  between  the  parties  that  it  should 
be  a  secret  bill  of  sale  ;  and  in  order  to 
*Toid  compliance  with  the  statute,  it  was 
Agreed  that  the  bill  of  sale  should  be  re- 
newed or  re-executed  from  time  to  time, 
or  tbat  a  new  bill  of  sale  should  be  given 
u  as  to  pre  opportunity  for  the  r^;ia- 


tration  of  such  new  or  re-exeented  bill 

of  sale  within  the  time  limited  by  the 
statute,  in  case  Glover  should  become 
bankrupt. 

A  few  days  after  twenty-one  days  from 
the  execution  of  this,  the  first  of  the  bills 
of  sale,  had  elapsed,  a  second,  in  all  re- 
spects similar  to  the  first,  and  dated  the 
15th  of  May  1S56,  was  executed  between 
the  parties  ;  and  this  was  followed  on  the 
5th  of  June  by  a  third,  on  the  24th  of 
June  by  a  fourth,  on  the  1 5th  of  July  by 
s  ilfUi,  and  on  the  Sth  of  August  by  a 
sixth,  each  Mil  of  sale  being  dated  within 
twenty-one  days  of  the  preceding  one; 
and  the  execution  of  all  of  them  was 
attested  by  Watson,  in  whose  possession 
they  all  remained.    The  bill  dated  the  Sth 
of  August  was  alone  registered,  and  it  re- 
sembled in  all  respects  the  previous  bills, 
excepting  that  it  contained  a  recital  that 
the  amount  secured  was  only  a  sum  of 
2S91.  St.  6(2.,  a  payment  having  been  made 
to  the  defendant  Cubitt  on  account  of  the 
sum  of  1642.  IDs.  due  to  him.    The  bill 
further  alleged  that  of  this  2392.  8«.  6d. 
only  about  392.  8s.  6d,  was  due  for  actual 
cash  adraneed  to  the  bankrupt  and  that 
the  remaining  2002.  waa  in  respect  of  a 
debt  either  actually  antecedently  due,  or 
alleged  or  pretended  so  to  be.   The  bill 
also  alleged  that  James  Glover  committed 
an  act  of  bankruptcy,  by  denying  himself 
to  his  creditors,  on  the  20th  of  July  1856  ; 
and  that  on  the  20th  of  August  he  assigned 
the  lease  of  the  Blue  Posts  Tavern,  and 
the  fixtures  upon  the  premises,  to  one 
Joseph  Greenland,  as  from  the  11th  of 
August,  on  which  day  J.  Greenland  waa 
let  into  possession.    On  the  19th  of  De- 
cember 1856,  Glover  was  adjudioated  a 
bankrupt,  and  Wataon  proved  under  the 
bankruptcy  gainst  his  estate  for  the  sum 
of  2002.  with  an  arrear  of  interest  for  the 
same,  but  a  dispute  arising,  he,  in  January 
1 857,  surrendered,  or  agreed  to  surrender 
to  the  assignees  all  his  interest  or  right, 
whether  legal  or  equitable,  under  the  bills 
of  sate,  and  alt  securities  which  he  then 
had  or  held  for  or  in  respect  of  the  debt 
of  2002.   Upon  this  his  name,  as  a  defen- 
dant to  the  bill,  was  struck  out  by  amend- 
ment. 

The  bill  further  alleged  that  the  bill  of 
aale  of  the  Sth  of  August  1856  was  a  fraud 
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upon  the  itatute,  having  been  executed 
after  the  act  of  bankruptcy,  and  that  the 
previous  bills  of  sale  were  void  for  want 
of  registration  thereunder,  so  that  the  fur- 
niture and  tfkcU  did  not  pass  to  the  de- 
fendant Cubitt,  and  that  in  effect  nothing 
had  passed  to  him  ;  further,  that  the  exe- 
cution  of  the  hill  of  sale  of  the  19th  of 
April  was  in  the  way  of  a  fraudulent  pre- 
fefcnoe  of  Cubttt  over  other  creditors ; 
and  lastly,  that  as  to  the  sum  of  200/. 
with  Interesti  the  defondant  Cubitt  under 
the  bilk  of  tale  had  been  only  a  tnutee 
for  Wataon,  and  that  as  Watson  had  sur- 
rendered or  disdaimed  all  right,  title  and 
interest  under  the  bills  of  sale,  the  defen- 
dant could  not  claim  any  benefit  under  the 
same.  It  was  then  prayed  that  the  defen- 
dant Cubitt  might  be  restrained  by  in- 
jnnetion  from  removing  any  of  the  fur- 
niture or  effects  mentioned  in  the  schedule 
to  the  bills  of  sale  from  the  Blue  Posts 
Tavern ;  that  all  the  bills  of  sale  might 
be  declared  by  the  Court  to  be  frau- 
dulent and  void  as  against  the  plaintiffs  ; 
or  that  it  might  be  declared  that  the 
defendant  Cubitt  bad  not  any  intereat 
under  the  Inlla  of  sde,  and  that  the  a«ne 
might  be  decreed  to  be  delivered  up  to  be 
cancelled. 

Cubitt,  in  his  answer,  doiied  to  the  best 
of  his  knowledge  and  belief  that  Glover 
was  in  a  state  of  insolvency  when  the  first 
bill  of  sale  was  executed  in  April  1856, 
although  he  believed  that  Glover  was  in- 
debted to  some  persons,  though  to  an 
inconsiderable  amount.  He  alleged  that 
Watson  had  lent  him  (the  defendant)  200/. 
which  be  was  to  advance  to  J,  Glover, 
and  for  that  sum  he  (Cubitt)  had  given  to 
Watson  bis  personal  security ;  that  be 
had  aeeordini^y  advanced  that  amount  to 
Glover,  and  in  addition  fiiTther  moniee  of 
his  own,  which  had  made  up  a  total  of 
3642.  103.  for  which  the  first  bill  of  sale 
had  been  given.  The  defendant  said,  that 
the  bills  of  sale  had  not  been  registered, 
at  Glover's  own  repeated  request,  lest 
they  should  prejudice  him  in  his  business 
and  credit.  He  further  alleged,  that  the 
whole  of  the  sum  of  2892.  8f.  6d.,  for 
which  the  last  of  the  bills  of  sale  had  been 
given,  was  due  to  himself,  and  that  no  part 
of  it  was  due  to  Watson  or  any  other  per- 
BODf  and  that  Glover  had  received  the 


whole  of  the  200/.  from  him  (the  defen- 
dant) through  Watson,  except  a  small 
sum  of  161.  or  thereabouts.  The  defen- 
dant at  the  time  when  the  bills  of  sale 
were  given,  was  informed  that  no  act  of 
bankruptcy  had  ever  been  committed  by 
Glover,  and  he  then  believed  such  to  he 
the  case ;  he  acknowledged  that  Qlonr 
bad  since  been  adjudicated  bankrupt,  but 
be  was  informed  that  the  adjudication  wu 
erroneous,  and  it  waa  hia  intention  to  dis- 
pute it.  Fiairfly,  the  defendant  sobnutted 
and  insiited  that  none  of  the  bills  of  sde 
were  even  void  aa  against  the  i^intift 
excepting  in  ao  fer  as  the  laat  bill  of  sale 
superseded  and  got  rid  of  the  eflfoct  of  Ae 
other  five. 

Vice  Chancellor  Stuart  held,  that  the 
bills  of  sale  were  irandulent  and  void ;  and 
hence  this  sippeal  (1). 

(1)  The  jadgntent  of  tbeVice  ChanoelloK  prfr- 
Donoiced  oo  the  21it  of  December  18S7  wu  to  Um 
following  ofibet : — ^This  titl^  set  up  by  Cubitt  under 
a  bill  of  8ile,  dated  the  Stk  of  Aagost,  which  fol- 
lowed four  or  fire  other  billa  of  ttle,  eannot  be 
rapportcd.  The  flnt  objection  taken  to  the  title 
is,  tJiat  the  bill  of  tale  emvey%i  nothiug;  tfaitil 
sstigDed  notliing ;  and  that  It  had  not  the  edect  of 
a  new  tranaactioD.  It  wes  a  mere  continuatioD  of 
trannetiona  tfiaiag  ont  of  four  or  flve  preeefiq 
bills  of  tale,  whieh  were  naqiMtUonably  void  wider 
the  Fiaadolent  Bills  of  Sale  Aet  for  waat  of  ngii- 
tration.  It  baa  been  said  that  tbe  bill  of  tak  of 
the  JSth  of  Aagost  was  a  new  transaction,  and  that 
die  Court  will  preaume  a  cancellation  <k  the  pfe- 
▼ioni  bills  of  sde,  and  treat  the  bill  of  sale  dated 
the  5th  of  Angnst  as  the  onlj  one  which  oonfiined 
a  title  upon  Cubitt.  It  is  b^ond  alldispntetl»t,ap 
to  the  execution  of  the  bill  of  sale  of  the  5th  M 
August,  as  between  Cnbitt  and  Glover,  the  bank- 
nnit,  the  bill  of  sale  of  tbe  19th  of  April  waa 
emctiTe ;  naleai,  indeed,  upon  the  presomptim  of 
socceasiTe  cancellationa,  in  order  to  revest  the  in- 
terest of  Olorer  the  bankrupt,  and  in  order  that 
that  interest  might  pass  each  suceeasire  bill  <rf 
asle.  This  it  a  ease  in  which  the  deotrine  of  pr5> 
imnption  ii  eminently  not  applicable.  The  Court 
aerer  presnmes  anything  in  favonr  of  fraadnlent 
and  irregular  traosactiona,  and  to  make  a  presnm^ 
Uon  of  so  extraordinary  and  annsual  a  kind,  ui 
order  to  inppoit  a  title  which  origioated  in  a 
fhmduknt  bill  of  sale  aa  againat  the  title  of  the 
plaintiA,  would  he  to  oontrsdict  all  the  piranplw 
upon  wUcb  die  law  of  presumptioa  is  foandcd. 
llierefore,  it  seems  to  me  impossible  to  separate 
tbe  lull  of  sale  of  the  5th  of  Augwt  from  the  origi- 
nal bill  of  sale  of  the  19th  of  April.  Nothing  en 
be  presumed  in  favour  of  Culntt  in  redact  to  any 
one  of  them.  That  must  be  left  to  the  aatonl 
operation  of  the  flnt,  which  waa  an  assignniont  to 
Cnbitt,  aeending  to  the  operaticm  of  the  trill  of  sale, 
of  all  tfaoas  cbattela  which  were  cenpiised  in  the 
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Mr.  W,  />.  (witb  Mr.  JUaUns), 

for  the  awignees,  in  snpport  of  the  decree 
of  tbe  Court  below,  insisted  that  the  first 
five  bills  of  sale  were  wholly  void  for  want 
of  r^istration ;  that  they  were  a  fraud 
upon  tbe  statute  17  &  18  Vict.  c.  36,  and 
were  intended  so  to  be ;  that  the  bankrupt 
had  committed  an  act  of  bankruptcy  in 
July  1856,  upon  which  he  bad  been  pro- 
perly adjudicated  bankrupt;  and  that 
as  die  ttzth  bill  of  sale  was  dated  in 
Aoguat  in  that  year,  the  gooda  and  forni* 
tore,  the  mbjeet-matter  of  the  bills  of  sale, 
weie  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  bis  bankruptcy  ; 
sod  that,  moreover,  he  had  been  guilty 
of  ftandulent  preference.  Another  point 
made  was,  Uiat  as  the  defendant  Cubitt  was 
a  trustee  for  AVatson  as  to  the  greater  part 
of  the  debt,  and  as  Watson  had  disclaimed 
or  abandoned  all  interest  under  the  bills 
of  sale,  Cubitt  had,  in  fact,  no  title  what- 
erer  as  to  snch  part  He  cited  and  relied 
Upon*" 

VMtt  ule,  ni  to  kwp  than  TMted  In  Mm,  and 
varied  iniaefa  a  ««y  and  byathlewhioh  origioated 
m  s  friad  upon  the  erediton  and  a  fraud  opoa  the 
unmecsof  Ibe  Iwnkrupt,  within  the  meaning  of 
the  BiokmptLaw  Conwlidalion  Act,  I84B.  But 
tfttm  ware  any  doubt  on  this  part  of  the  ease, 
ihna  is  mlly  no  planaible  gnond  br  an  antwcr 
to  Ibe  aaeond  ot»)«ctioo  to  Cabitt's  titlo.  On  the 
19th  of  July  an  act  of  bankruptcy  by  Olorer  is 
proTod.  Cabitt  cluma  ander  &  bdl  of  sale  of  the 
M  of  Angust  1856  ;  snd  although  he  ttjw  thmt  the 
lUA  aMtiott  of  tbe  Bankrupt  Aet,  1849,  makes, 
H  ■gaiaat  die  asaigneet  of  a  bankrupt,  a  good  tiUfl 
to  ul  the  chattel*  in  tbe  order  and  dispoution  of 
the  hankrnpt,  yet  it  has  been  gravely  a^ued  at  the 
W,  and  endence  has  been  read  to  shew  that  these 
ebtftels  comprised  in  the  bill  of  sale  were  not  iu 
the  order  and  diiposhioa  of  the  baitkmpt,  but  in 
Ike  order  and  diaposttion  of  Cubitt,  who  olaims 
ander  the  hiU  of  s«le.  The  whole  of  the  eridence 
ciatradicta  that  view.  The  whole  CTidenee  shews 
Ait  tbe  object  of  these  secret  and  unregistered 
Ub  of  sale  was  not  to  iojove  the  eredit  of  the  bank- 
npt,  but  to  leave  him  in  poasesnon,  with  tbe  ad- 
Tutage  of  being  the  apparent  ovner  of  the  goods. 
The  position  of  OloTer  on  the  I9th  of  July  shews, 
1  ttink,  that  tbe  title  of  the  assigneee  must  prerail 
apinst  that  which  ia  attempted  to  be  asserted  under 
^  bill  of  sale  of  tbe  5th  of  Aagnst.  Upon  both 
these  grounda  T  think  that  the  pluntiA  hare 
(stablished  their  ease.  A  case  more  unsatisfactory 
ss  fat  the  establishment  of  tbe  relation  of  debtor 
Md  ertdhor  snbristing  between  Culutt  and  Glover, 
**  a  iwijUf  transaction,  can  aeaicely  be  imagined. 
It  is  (xtKmehr  difficult  to  see  how  any  title  at  all 
«  be  estabUdied  hj  Cntntt.  The  decree  must 
bo  Id  Cmur  of  the  ^aiMfft. 


Sections  125.  and  183.  of  the  Statute 

IS^-IS  Vict.  c.  106.  (2). 
Section  \.  of  tke  Statute.ll  ^  18  Fict, 

c.  86.  (8). 

(2)  The  125th  and  1 3Srd  sections  of  the  act  are,  so 
Car  as  necessary  to  be  stated,  as  follows :  Section 
1 25.  "  That  if  any  bankmpl  at  the  time  he  becomes 
bankrupt  shall,  by  the  consent  and  permission  ot 
the  trae  owner  thereof,  have  in  his  possession,  order 
or  disposition,  any  goods  or  chattels  whereof  he  was 
reputed  owner,  or  whereof  be  had  taken  upon  him 
the  sale,  alteration  or  diiposilion  as  owner,  the  Court 
shall  have  power  to  order  tbe  aame  to  be  sold  and 
disposed  of  for  du  benefit  of  the  oreditors  nndw 
Oie  bankruptcy."  SeetloD  ISS,  "  Thatall  payments 
really  and  bvnd  JUU  made  by  any  bankrupt,  or  by 
any  person  on  bis  behalf,  befiire  tbe  date  of  the  fiat 
or  the  filing  of  a  petition  for  adjudication  of  bank- 
mptcy  to  any  creditor  of  such  bankrupt,  and  all 
payments  mlly  and  bond  JU»  made  to  any  bank- 
rupt before  the  date  of  the  flat  or  tbe  filing  of  such 
petition,  and  all  conveyances  by  any  bankrupt  honA 
Jtde  made  and  executed  before  the  date  of  the  fiat 
or  the  filing  of  such  petition,  and  all  contracts, 
dealings  and  transactions  by  and  with  any  bankrupt 
really  and  hondjUU  made  and  entered  into  before 
the  date  of  the  fiat  or  the  filing  of  such  petition, 
and  all  executions,  &&,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by 
such  bankrupt  eomniitted,  provided  the  person  so 
dealing  with,  or  paying  to,  or  being  paid  by  such 
bankrupt,  or  at  whose  suit,  &c.,  had  not  at  the  Ume 
of  such  payment,  conveyance,  contract,  dealing  or 
transaction,  notice  of  any  prior  act  of  bankruptcy 
by  bim  oomraitted." 

(8)  The  first  seotion  of  this  aet  is  as  follows ; 
"  Every  bill  of  sale  of  personal  chattels  made  after 
the  pssnng  of  this  act,  either  absolutely  or  condi- 
tionally, or  subject  or  not  subject  to  any  trusts, 
and  wheret^  the  grantee  or  holder  shall  have  power, 
either  with  or  without  notice,  and  either  immedi- 
ately after  the  making  of  such  bill  aale  or  at  any 
future  Ume,  to  seise  or  take  possession  of  any  pro- 
perty and  effecta  eomprised  in  or  made  subject  to 
such  bill  of  sale,  and  every  schedule  or  inventory 
whidi  shall  be  thereto  annexed  or  therein  referred 
to,  or  a  true  copy  thereof,  and  of  every  atteiitation 
of  tbe  execution  thereof,  shall,  together  with  an 
affidavit  of  the  time  of  such  bill  of  sale  being  mado 
or  given,  and  a  description  of  the  residence  and 
oeoDpadon  of  the  person  making  or  giving  the 
saow ;  or  In  case  tbe  same  shall  be  made  or  given 
by  any  person  under  or  in  the  execation  of  any 
process,  then  a  description  of  the  residence  and 
occupation  of  the  person  gainst  whom  such  process 
shall  have  issued,  and  of  every  attesting  witness  to 
such  bill  of  sale,  be  filed  with  the  officer  acting  as 
clerk  of  the  doeqnets  and  judgments  in  the  Court 
of  Queen's  Batch,  within  twenty-one  days  after 
tbe  making  or  giving  such  bill  of  sale  (in  like 
manner  as  a  warrant  of  attorney  in  any  personal 
action  given  by  a  trader  is  now  by  law  required  to 
be  filed),  otherwise  snob  bill  of  sale  shall,  ai  against 
alt  assignees  of  the  estate  and  effects  of  tbe  person 
whooe  goods,  or  any  of  them,  are  eomprised  in  such 
bill  of  sal^  oBdsr  Aa  lawa  rslatingto  banfcniptey 
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Muckletton  v.  Brown,  6  Ve«,  fi2»  69, 

and  9  Ves.  518,  n. 
Stieklandy.  Aldridge,  9  Ibid.  516. 
HattoH  T.  English,  26  Law  J.  Rep. 

(H.8.)  Q.B.  161. 

Mr.  Elauleg  and  Mr.  Terrell^  for  the 
defendant  Cubitt,  argued,  that  no  fraud 
had  been  eomoiitted,  or  even  intended,  in 
the  transactions  in  question  ;  that  each  bill 
of  sale  must  be  taken  to  have  been  com- 
plete in  itself;  that  the  old  doctrine  of 
reputed  ownership  did  not  affect  the  ques- 
tion in  dispute,  because,  under  the  Bills 
of  Sale  Act,  all  property  comprised  in 
bills  of  sale,  when  registered,  would  not 
he  considered  as  within  the  order  and  dis- 
position of  the  bankrupt.  It  was  denied 
that  Glover  committed  an  act  of  bank- 
ruptcy in  July,  but  even  if  he  had,  no 
adjudication  was  pronounced  undl  Decem- 
ber, nor  was  even  a  petition  for  that  pur- 
pole  presented  until  then,  and  there  was  a 
total  absence  of  evidence  that  Cubitt  had 
any  notice  of  such  act  of  bankruptcy.  If 
this  were  so,  and  it  was  confidently  sub- 
mitted that  it  was,  then  the  133rd  section 
of  the  Bankrupt  Law  Consolidation  Act, 
1849,  protected  the  subject-matter  under 
contest,  for  the  bill  of  sale  of  August 
was  a  bond  Jide  dealing  or  transaction  with 
the  goods  and  furniture.  They  cited  and 
relied  upon — 

Faweettv.  Feame,  6  Q.B.  Rep.  20; 
8.C.  13  Law  J.  Rep.  (n.s.)  Q.B.  800. 

or  inaolrency,  or  under  any  assignment  for  the 
b«ieGt  of  the  creditors  of  sach  person,  and  as 
against  all  sheri£*offlcera  and  other  persona  irizing 
any  property  or  effects  comprised  in  such  bill  of 
sale  iu  the  execution  of  any  process  of  any  court 
of  law  or  equity  authorizing  the  seizure  of  the 
goods  of  the  person  by  whom  or  of  whose  goods 
such  bill  of  sale  shall  have  been  made,  and  against 
every  person  on  whose  behalf  such  process  shall 
have  been  issued,  be  null  and  void  to  all  inteota  and 
purposes  whatsoever,  so  lar  as  regards  the  property 
in  or  right  to  the  possession  of  any  personal  chat- 
tels comprised  in  such  bill  of  sale,  which,  at  or 
after  the  time  of  such  bankruptcy  or  of  filing  the 
insolvent's  petition  in  such  insolvency,  or  of  the 
execution  by  the  debtor  of  such  assignment  for  the 
benefit  of  his  creditors,  or  of  executing  such  pro- 
cess (as  the  case  may  be),  and  after  the  expiration 
of  the  said  period  of  twenty.one  days,  shall  be  in 
the  possesuon  or  apparent  possesuon  of  the  person 
making  such  bill  of  sale,  or  of  any  person  against 
whom  the  process  shall  have  issued  under  or  in  the 
execution  of  which  such  bill  of  sale  shall  have 
been  mad^  or  given  as  the  case  may  be." 


Ex  parte  Barclay^  5  De  Gex,  M.  & 
G.  403  ;  s.  c.  RoiB.  Ex  parte  GaaaHf 
25  Law  J.  Rep.  (n.8.)  Bankr.  1. 

Devaev.Fenablei,  3  Bing.  N.C.  400. 

Fan  Catteel  t.  Booker,  2  Exch.  Rep. 
691 ;  ■.  e.  18  Law  J.  Rep.  (hj.) 
Exch.  9. 

LoED  JTusTics  Khioht  Bancs,  witboat 
calling  for  a  reply,  sud  that  it  was  quite 
clear,  upon  the  evidence,  that  the  baok- 
rupt  Glover  had  committed,  in  the  coarse 
of  the  month  of  July  1856,  one  or  more 
acta  of  bankruptcy  capable  of  supporting 
an  adjudication  against  him.  It  was  also 
equally  clear  that,  throughout  the  same 
month  of  July,  and  during  at  least  the 
first  nine  or  ten  days  of  August,  the  goods 
in  question  in  the  suit  were  thioDghont  in 
the  order  and  disposition  and  in  Uie  re- 
puted ownership  of  the  bankrupt,  espedaHy 
as  no  interest  in  the  honaes  in  which  the 
goods  were  (some  of  which  at  least  were 
probably  tenants*  fixtures)  was  comprised 
in  the  bills  of  sale,  or  any  of  them.  Nor, 
as  the  Lord  Justice  felt,  could  it  be  denied 
that,  if  the  defendant  had  any  title,  it  was 
under  the  bill  of  sale  of  the  5th  of  August 
1856,  and  under  that  bill  alone.  It  had 
also  clearly  appeared  that  in  April  1856, 
previously  to  the  date  of  the  first  of  the 
bills  of  sale,  and  from  that  time  to  the  date 
of  the  bankruptcy.  Glover  had  been  in 
pecuniary  difiiculties  and  in  embarrassed 
circumstances,  and  that  this  fact  was  well 
known  to  the  defendant.  It  was  under 
such  a  state  of  circumstances  as  this  that 
the  series  of  bills,  which  preceded  the  bill 
of  sale  of  August,  had  been  given.  That 
hill  was  executed  on  the  Sth  of  that  month; 
on  the  11th  possession  of  the  house  was 
given  up  to  Greenland ;  on  the  20th  the 
lease  to  him  was  executed ;  and  on  the 
23rd  the  bill  of  sale  was  registered.  Nor 
was  there  any  other  valuable  consideration 
for  the  bill  of  sale  of  August,  than  for  the 
former  bills.  Considering,  therefore,  the 
connexion  which  had  existed  between  the 
bankrupt  and  Watson,  and  adopting,  so  far 
as  it  was  applicable  to  the  present  case,  the 
language  used  by  Lord  Chief  JusUce  Tindai, 
in  Devae  v.  FetuAlee,  His  Lordship  was  of 
opinion  that  neither  the  bill  of  sale  itself, 
nor  the  registration,  was  a  contract  or 
dealing  such  as  was  contemplated  by  the 
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133rd  section  of  the  Bankrupt  Law  Con- 
solidatioD  Act.  According  to  his  judgment 
the  decree  was  perfectly  correct. 

LoKD  Jdstice  Turner  entirely  con- 
enrred  in  the  observations  and  the  conclu- 
sion of  Lord  Justice  Knight  Bruce.  It  was 
only  necessary  for  him  to  add  that,  in  his 
opinion,  the  Bill  of  Sales  Registration 
Act  had  in  no  degree  affected  the  doctrine 
of  lepated  ownership. 


losDsJcsncBS.') 

Feb   16        (  ARCHBUTT. 

Truitee  —  Auctioneer  —  Prcfeanonal 
Charge$. 

A,  bjf  deed  atsigned  to  B.  timber  and 
i^k  in  trade  upon  truit  to  sell  and  ajtply 
the  mon^  arUing  from  the  tale  m  faying 
the  expeneee  qf  preparing  for^  making  and 
eompletii^  such  tale  or  talet,  "including  the 
mud  auetioneer^t  eommitsion  and  othermee 
ineidental  to  the  aforesaid  tmett."  B.  viae  an 
euelieneer,  and  had  been  employed  as  such 
by  Held,  affirming  a  decision  of  the 
Master  of  the  Rolls,  that  the  aords  ap- 
peared to  have  been  inserted  to  provide  for 
B.  being  employed  in  the  sale,  and  that  B. 
was  entitled  to  charge  his  eommitsion. 

This  appeal  from  an  order  of  the  Master 
of  the  Rolls  raised  a  question  relating  to 
professional  charges  made  by  a  trustee  in 
the  execution  of  a  trust. 

By  an  indenture,  dated  the  14th  of 
Norember  1854,  and  made  between  the 
defendunt,  Hr.  Archbutt,  a  timber-mer- 
cliant,  of  the  one  part,  and  the  plain- 
tiff, Mr.  Douglas,  upholder,  of  the  other 
part,  the  defendant  assigned  all  his 
timber  and  stock  in  trade  in  and  about 
hit  timber-yard  and  workshops  to  the 
plaintiff,  upon  trust  to  sell  the  same 
in  manner  therein  mentioned,  and  to 
"  Apply  the  monies  to  arise  from  such  sale 
or  sales,  in  the  first  place,  in  payment  of 
the  eos^  charges  and  expenses  of  the  said 
indenture,  and  of  preparing  for,  making 
and  completing  such  sales,  including  the 
luaal  auctioneer's  commission  and  other- 
wise incidental  to  the  aforesaid  trusts"; 
ind  also  in  effecting  or  keeping  np  any 


insurance  of  the  said  hereditaments  and 
premises,  and  to  apply  the  residue  in 
manner  therein  mentioned.  The  plaintiff 
was  an  auctioneer  and  estate  agent,  and 
had  constant  dealings  with  the  defendant 
in  that  capacity.  He  undertook  the  sale 
of  the  property,  and  put  it  up  for  sale  by 
public  auction.  Part  only,  however,  was 
sold  in  that  manner,  and  the  rest  by  pri- 
vate contract.  By  a  decree  mada  by  the 
Master  of  the  Rolls,  it  was  ordered  that 
the  accounts  between  the  plaintiff  and  the 
defendant  should  be  taken,  and  that  the 
plaintiff  should  be  allowed  the  usual 
charges  for  commission  as  auctioneer.  The 
defendant  contended,  that  the  plaintiff 
being  a  trustee  under  the  indenture  of  the 
14th  of  November  1854,  was  not  entitled 
to  make  professional  charges  in  the  admi- 
nistration of  the  trust,  and  appealed  from 
the  decree. 

Mr.  Roundell  Palmer  and  Mr.  H.  F. 
Brittove,  for  the  plaintiff,  supported  the 
decree  of  the  Court  below,  and  contended 
that  the  peculiar  words  adopted  in  the 

creation  of  the  present  trust,  coupled  with 
the  fact  that  the  defendant  well  knew  that 
the  plaintiff  was  a  man  engaged  in  this 
particular  business,  hy  reason  that  he  had 
been  employed  by  the  defendant  as  such, 
were  sufficient  to  take  the  case  out  of  the 
ordinary  and  undoubted  rule  that  a  trustee 
could  not  be  permitted,  in  this  court,  to 
make  professional  charges  for  business 
transacted  In  the  administration  of  the 
trust  committed  to  his  charge. 

Mr,  Selwynt  Mr.  Looetl  and  Mr.  Dauney, 
for  the  appellant,  the  defendant,  insisted 
that  the  words  referred  to  did  not  take  the 
case  out  of  the  ordinary  rule  of  prohibition 
in  such  cases,  and  cited— 

Moore  V.  Frowd,  3  Myl.  &  Or.  45  ;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  372. 
Mathisony.  Clarke,  3  Drew.  3;  s.c. 

24  Law  J.  Rep.  (n.s.)  Chanc.  202. 
Broughton  v.  Broughton,  5  De  Oex,  M. 
&  0. 1 60 ;  s.  0.  25  Law  J.  Rep.  (k.b.) 
Chanc.  250. 
Cradock  v.  Piper,  1  Mac.  &  Gor.  664; 
s,  c.  1  Hall  &  Tw.  617  ;  19  Law  J. 
Rep.  (n.s.)  Chanc.  107. 
Robinson  v.  Pett,  3  P.  Wms.  249. 

Lord  Jubticb  Turner  sud,  that  the 


Digitized  by 


m 

only  sDbttantial  quesUon  In  the  cue  wu, 
whether  the  plainUff  was  entitled  to  charge 
his  eommiBaion  ai  auctioneer.  The  fact 
that  the  plaintiff  was  an  auctioneer  waa 
known  to  the  defendant  at  the  dme  of  the 
execution  of  the  deed,  and  the  deed  con- 
tained the  following  words  :— "  To  apply 
the  monies  to  arise  from  Buch  sale  or  sales^ 
in  the  first  place,  in  payment  of  the  costs, 
charges  and  expenses  of  these  presents, 
and  of  preparing  for,  making  and  com- 
pleting Buefa  saleii  including  the  usual 
anctioneer'a  commission."  If  these  words 
had  not  been  inserted,  it  would  have  heen 
competent  to  the  plaintiff  to  nnploy  an 
anetioneer,  and  to  charge  for  any  commis- 
sion whieb  he  might  pny  him ;  and  for 
what  purpose  could  these  particular  words 
have  heen  inserted,  except  to  provide  for 
the  case  of  the  plaintiff  acting  himself  as 
auctioneer?  The  intention,  therefore,  of 
the  parties  to  the  deed  at  the  time  was 
patent,  and  it  was  clear  that  the  words  were 
inserted  with  that  object.  If  the  plaintiff 
had  made  any  charges  which  were  not  pro- 
perly auctioneer's  commission,  that  would 
be  set  right  in  Uie  Judge's  chambers. 

Lord  Jdbttcb  Knight  Bruce  was  <^  the 
same  opinion,  and  said  that  the  appeal 
would  be  dismissed,  widi  eosts. 


j^^^g    j-   MACHOLTY  V.  FITZHERBERT. 

Tenant  for  Life— Farm  Buildings — Re- 
pairt. 

An  agreement  for  letting  a  farm  having 
heen  tanetioned  bg  the  Court,  the  tenant  for 
life  woe  allowed  the  expense  of  permanent 
repairs  done  to  the  house  and  bmUUngs  out 
of  a  sum  of  stock  settled  upon  the  same 
trusts, 

Charles  Smythe,  by  his  will,  devised  a 
freehold  farmhouse,  buildings,  lands  and 
premises,  and  also  a  sum  of  money  in  the 
fands,  to  the  petitioner  for  life,  with  re- 
mainder to  her  children. 

A  suit  was  instituted  for  the  adminis- 
tration of  the  testator's  estate,  and,  under 
the  sanction  of  the  Court,  an  agreement 
was  entered  into  for  letting  the  farm  with 
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the  house  and  buildings,  and  the  litter, 
which  were  dila^dated,  were  to  he  jnt 
into  repair  by  the  leoeiTer. 

The  repairs  were  accordingly  done  at  a 
coat  of  SSOlt  but  820/.  of  this  imn  wen 
laid  out  in  permanent  repairs. 

The  tenant  for  life  now  asked  that  the 
2201.  might  be  paid  out  of  the  teitator'i 
stock,  as  both  the  faiui  and  the  money  in 
the  funds  were  subject  to  the  same  traiU. 

Mr.  R.  W,  E.  ForUer,  for  the  peti- 
tioner. 

The  Master  of  the  Rous.— The 
tenant  for  life  of  an  estate  is  bound  to 
keep  it  in  repair.  The  order  asked  is  most 
unusual.  It  is,  therefore,  not  without  hesi- 
tation that  I  direct  the  eosts  incurred  by 
the  permanent  repairs  to  be  paid  out  of 
the  testator's  money  iuTested  in  the  fnnds. 


FtTI.LCotrBT~\ 

o»  ( 

Appeal.     >      TDBHBB  V.  TDBNEB. 
Feb.  25.  3 

Practice  —  Settled  Estates  Act,  See- 
Hon  S8. — CommUsioner. 

The  Commissioner  for  taking  the  consent 
of  a  married  woman  under  ihe^  19  ^  20 
Viet.  e.  ISO.  «.  S8.  mutt  he  a  soUdtor  tf 

this  court. 

In  this  case  (reported  ante,  page  283)r" 

The  Lord  Chancellor  said  that,  huTiog 
consulted  with  the  Lords  Jnstaces,  be  con- 
sidered that  the  order  for  a  commiwion 
which  he  had  duected  to  be  issued  to 
Mr.  Stuart,  an  advocate  and  solictor 
praetiaing  at  Quebee,  to  take  the  consent 
of  a  married  woman  resndeat  tfaeroi  ou^t 
not  to  be  drawn  up,  as,  under  the  terms  of 
the  S8th  section  of  the  Settled  Estates 
Act,  the  Commissioner  should  be  an  officer 
of  this  court. 

Tbe  Lords  Jmncss  eoneuired. 
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Wood,  V.C.  "J 

Jul.  21,  22;  >XARL  TALBOT  r.  HOPS  SCOTT. 

Feb.  1.  i 

JariiJietion—'Wiute^Reeeiver  pending 
LUufotum—Demurrer^Plea. 

It  ia  a  weU-tettled  rule  that  the  Court 
wiUuot  interfere  to  appoint  a  receiver  at 
Ae  (MteftM  tif  a  penott  all^ug  a  mere 
legal  Ulle  i»  kime^  againgi  other  pertotu 
ore  m  peneiaiom  itfthe  ettate, 

IHuAer  ike  Gmrt  wUl  in  sueh  a  eaee 
imerfere  to  prarent  de^ruetive  teaate — 
qum. 

The  eate  of  Coarthope  v.  Mappletden 
(I),  n  which  the  Court  granted  an  it^unc- 
fiM  apaiiut  a  treepaner  cutting  timber  by 
aUution  with  the  tenant,  is  the  stroi^est 
MK  m  which  it  has  interfered  to  restrain 
W€ste :  there  is  no  ease  in  which  it  has  in- 
terfered to  restrain  the  acts  of  a  mere  tres- 
passer ;  but  if  the  acts  complained  of  are 
taeh  fhyrant  of  malicious  waste  a*  to 
wiieaufraud — Mmbl^  that  would  he  a  ease 
fir  iuterferenee. 

To  abitt  slating  that  bjf  a  private  act  of 
parUament  certain  real  esUUes  were  settled 
taaUenabtt/  upon  the  Earldom  of  and  that 
preeeeHngs  were  pending  in  the  House  of 
Lords  to  establish  the  plaintiff's  claim  to  the 
nrUsM,  and  that  the  defendants  were  in 
possession  under  an  alleged  title  derived 
from  a  former  Earl,  and  praying  that  pend- 
those  proeeedings  before  the  House  of 
l^ds  a  receiver  might  be  appointed,  and 
the  defendants  restrained  from  commitiing 
waste,  the  defeudantt  demurred.  De- 
vmrrer  allowed,  there  being  no  allegation 
that  any  proee^lings  were  pending  for  the 
recovery  f^f  the  estaiea. 

The  bill  charged  that  many  of  the  tenants 
tf  divers  parts  of  the  aetiled  estates  had^  by 
reason  of  the  eenfiieHng  claims,  refused  to 
pay  ih^  rents  to  either  the  plaintiff  or 
^  defendants,  and  by  reason  thereof  such 
rents  were  in  danger  of  being  lost : — Hetd, 
tkat  this  was  not  sufficient  to  support  a 
frayer  for  a  receiver,  there  bei^  no  alle- 
getion  that  proee^ngs  had  been  taken 
sgeinst  the  tenanU. 

The  bill  also  stated  that  the  defendants 
•ere  tmeteea  ^f  i^her  parts  of  the  estates  for 
the  benefit  of  eueh  person  as  should  be  Earl 

(])  10VM.S90. 
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of  S,  and  that  the  claim  to  the  Earldom 
was  in  litigation,  and  prayed  for  a  receiver^ 
Plea,  that  the  plaintiff  was  not  Earl  of  S : 
—Held,  good. 

Plea  not  overruled  by  a  voluntary  answer 
in  support. 

The  bill  in  this  case  was  filed  by  Earl 
Talbot^  claiming  also  to  be  Earl  of  Shrews- 
bury, and  eluming  also  as  a  consequence 
thereof,  to  be  entitled  to  certain  estates, 
which,  by  a  private  act  parliament 
(6  Geo.  1.  0.  xxix.),  were  settled  inalien- 
ably upon  the  Earldom  of  Shrewsbury. 

The  bill  proceeded  (after  stating  the  act) 
to  state  that  by  odier  acts  (43  Geo.  3. 
c.  xl.  and  6  &  7  Vict.  c.  xxviii.)  certain 
portions  of  the  said  estates  were  vested  in 
trustees,  freed  from  the  uses.  Sec.  of  the 
former  act,  upon  trust  to  sell  the  same 
and  to  apply  the  pntchase-monies  in  the 
purchase  of  other  lands  to  be  settled  to 
the  same  uses. 

The  defendants,  James  Robert  Hope 
Scott  and  Edward  Bellasit,  were  the  present 
tmeteea  of  the  acts,  and  the  hereditaments 
had  been  conveyed  to  and  were  VMted  in 
them  upon  the  trusts  thereof. 

Divers  of  the  lands  and  bereditaments 
so  authorized  to  be  sold  had  been  sold, 
and  the  residue  thereof  remained  unsold, 
and  were  vested  in  the  defendants  Scott 
and  Bellaais;  and  other  lands  had  been 
purchased  with  the  produce  of  the  lands 
sold  and  settled  as  directed  by  the  acts. 

The  bill  then  set  out  at  length  the  pedi- 
gree under  which,  on  the  death  of  Bertram 
Arthur,  seventeenth  and  lato  Earl  of 
Shrewsbury,  without  issue  male,  on  the 
10th  of  August  1856,  the  plaintiff  claimed 
to  be  Earl  of  Shrewsbury ;  and  stated  that 
on  the  20th  of  February  1837  he  presented 
his  petition  to  the  Queen,  who  referred  it 
to  the  House  of  Lords,  and  they,  on  the 
1 1th  of  May  following,  referred  the  same 
to  a  committee  of  privileges. 

The  committee  of  privileges  met  on  the 
13th  of  July  and  continued  to  sit  at  in- 
tervals till  the  14th  of  August,  and  counsel 
were  heard  in  support  of  the  plaintiff's 
claim,  and  also  in  opposition  thereto,  on 
the  part  of  the  Duke  of  Norfolk,  acting  as 
guardian  to  his  infant  son,  Lord  Edmund 
Bernard  Fitzalan  Howard,  in  whose  favour 
the  late  Earl  had  devised  the  estates  an- 
SN 
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nexed  to  the  title  by  the  flnt-ineDtiODed 
act,  the  defeodanti  Soott  and  Bellasis  being 
the  devisees  in  trust  for  him;  the  Duke 
of  Norfolk's  counsel  being  allowed  to  be 
heard  in  opposition  to  the  claim,  on  the 
ground  that  the  decision  of  the  committee 
would  also  decide  the  right  to  the  estates 
annexed  to  the  earldom  by  the  act. 

The  plaintiff's  claim  to  the  earldom 
depended  upon  the  establishment  of  three 
propositions  in  the  pedigree^  one  of  whicb» 
die  Attorney  Genera],  appearing  for  the 
Cxown,  said  in  bis  reply,  he  eonsidered  it 
conolnsively  proved  Uiat  there  was  no 
leason  to  doub^  and  as  to  anoAer  that  he 
was  perfectly  satisfied  that  It  was  esta- 
blisheid.  The  committee  adjourned  on  the 
14th  of  August,  and  the  claim  of  the  plain- 
tiff vas  still  pending. 

The  bill  ^en  stated,  that  by  virtue  of 
the  acts  of  parliament  above  set  forth,  the 
plaintiff  became,  on  the  death  of  Earl 
Bertram,  entitled  to  the  settled  estates  as 
inseparably  annexed  to  the  earldom,  in- 
cluding therein  the  hereditaments  settled 
by  the  first-mentioned  act,  excepting  such 
liereditaments  as  by  the  other  two  acts 
vere  vested  in  trustees,  but  including  all 
hereditaments  purchased  or  taken  in  ex- 
change under  those  acts,  and  was  also 
entitled  to  the  rents,  issues  and  profits  of 
the  hereditaments  vested  in  the  trustees 
for  sale  and,not  yet  sold,  and  the  profits 
of  such  purchase-money  as  was  not  yet 
invested  in  the  purchase  of  other  land. 
That  upon  the  decease  of  Earl  Bertram, 
the  defendants  Scott  and  Bellasis,  on  behalf 
of  themselves  and  Lord  Edmund  Howard, 
claimed  to  be  entitled  to  all  the  settled 
estates  and  monies  by  virtue  of  certain 
disentailing  deeds  executed  by  Earl  Ber- 
tram, and  his  will,  by  which  he  affected 
to  dispose  thereof  to  toe  use  of  the  defen- 
dants Scott  and  Bellasis  for  a  term  of 
1,000  years,  and  subject  thereto  to  Uie 
use  of  Lord  Edmund  Howard  for  lift,  with 
remainders  over. 

The  37th  paragraph  .stated,  that,  on  the 
death  of  Earl  Bertram,  the  defendants  Hope 
Scott  and  Bellasis,  by  &vour  of  some 
of  the  tenants  of  the  said  settled  estates, 
entered  into  the  receipt  of  the  rents 
and  profits  of  the  greater  part  of  the  said 
settled  estates,  and  they  notified  to  all  the 
tenants  that  they  were  entitled  to  receive 


all  the  rents  of  all  the  said  settled  estates, 
and  the  plainUff  by  his  agents  notified  to 
all  the  said  tenants  that  he  was  entitled  to 
receive  all  the  rents  of  all  the  said  settled 
estates ;  but  the  plaintiff  is  not  and  has 
not  been  in  possession  of  any  of  the  renta 
of  the  said  estates  or  any  part  thereof 
none  of  the  tenants  having  consented  to 
acknowledge  the  title  of  the  plaintiff  or  to 
pay  him  rent. 

S8.  By  reason  of  such  entry  and  dsini 
by  the  liwt-named  defendants,  the  plsiatiff 
has  been  preroited  firom  reoeiving  the 
rents  of  the  said  settled  estates,  and  they, 
the  same  defendants,  have  reoaved  a 
portion  therettf,  and  tiiey,  the  same  defen- 
dants, are  in  receipt  of  rents  amountii^;  to 
upwards  of  25,000^.  per  annum,  and  they 
have  received  rents  to  the  amount  of 
25,0002.  and  upwards  in  the  whole. 

39.  Many  of  the  tenanta  of  divers  psrts 
of  the  said  settled  estates  have  by  reason 
of  such  conflicting  claims  refused  to  psy 
their  rents  to  eidier  the  plaintiff  or  the 
defendants,  and  by  reason  thereof  rentB  to 
a  large  amount,  and  exceeding  5,0001. 
per  annum  are  in  jeopardy  and  in  danger 
of  being  losL  Some  of  the  said  tenants 
who  so  refiise  to  pay  their  rents  am  voy 
poor. 

The  bill  further  alleged,  that  the  defen- 
dants had  not  paid  the  ont^ingi  of  the 
hereditaments  of  which  they  were  in  receipt 
of  the  rents  ;  that  the  trustees  of  the  join- 
tore  of  Mrs.  Hibbert,  the  mother  of  Earl 
Bertram,  bad  distrained  upon  the  tenants, 
and  the  defendants  harassed  the  tenants 
with  distresses  and  threats  of  distress; 
that  they  had  levied  a  distress  for  rent  on 
Joseph  Mealor,  one  of  the  tenants,  who 
had  thereupon  filed  a  bill  of  interpleader, 
to  which  the  defendants  had  pleaded  a 
plea,  which  was  allowed  (2),  with  liberty 
to  amend;  that  the  bill  was  accordingly 
amended,  and  upon  motion  the  money  was 
ordered  to  be  paid  into  court;  that  the 
plaintiff  offered  the  defendanta  Hope 
Scott  and  Bellasis  to  join  with  them  in 
appointing  a  receiver  or  in  an  amicable 
application  to  the  Court  for  that  purpose 
pending  the  decision  of  the  questions  in 
dispute,  but  they  would  not  agree  to  any 
arrangement  other  than  that  they  ahonld 

(S)  Meslorv.EBr1  Talbot^  165. 
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be  appointed  receiTera  till  all  questions 
■hoald  be  settled  by  the  ultimate  Court  of 
Appeal ;  that  they  had  cut  down  consider- 
able quantities  of  timber  on  the  said  estates, 
and  some  of  it  was  of  an  ornamental 
ehanuner,  and  some  of  it  was  not  ripe  for 
catting,  and  they  had  sold  the  same  and 
received  the  proceeds,  and  they  threatened 
and  intended  to  cut  more  timber  growing 
OB  the  said  estates,  to  the  great  injury 
and  detriment  thereof,  and  were  now  cut- 
ting down  tjmber  growing  on  part  of  the 
settled  estates  at  Alton,  in  the  county  of 
Staffind ;  that  erer  since  tiie  reference  to 
tbfl  committee  of  privileges  the  plaintiff 
had  been  diligent  in  laying  before  the 
committee  the  evidence  of  his  claim,  and 
he  was  willing  to  undertake  to  use  all 
dOigence  in  prosecuting  his  said  claim 
before  the  said  committee,  and,  on  esta- 
blishing it,  to  proceed  forthwith  by  eject- 
ment to  recover  possession  of  the  said 
settled  estates. 

The  bill  then  prayed  that,  pending  the 
plaintiff's  proceedings  to  establish  his 
daim  to  tlie  Earidom  of  Shrewsbury,  and 
his  proceeding  by  ejectment  as  aforesaid,  a 
leeeirer  might  be  appointed  of  the  rents, 
isanei  and  profits  aecmed  dne  since  the 
decease  of  Earl  Bertram,  and  not  yet  re- 
eeivediOr  thereafter  to  accrue  dne  in  respect 
of  the  settled  estates ;  that  an  account 
night  be  taken  of  the  rents,  &c.  received 
by  the  defendants  Scott  and  Bellaais,  and 
that  they  might  pay  the  same  into  court ; 
that  an  account  might  be  taken  of  the 
timber  cnt  down  by  the  last-named  defen- 
dants, and  the  proceeds  paid  into  court; 
snd  that,  pending  the  proceedings  afore- 
said, the  same  defendants  might  be  re- 
strained by  injunction  from  cutting  timber 
or  committing  waste  or  receiving  any  of 
the  rente,  ftc.  or  interfering  with  the 
tenants. 

To  this  biU,  so  fer  as  it  sought  relief  in 
nspeet  of  the  estates  settled  by  the  6  Geo. 
1.  e.  xxix,  the  defendant  Scott  demurred 
ibr  want  of  equity ;  and  so  for  as  it  related 
to  the  estates  purchased  under  the  other 
sets  of  parliament,  pleaded  that  certain 
of  the  statements  in  the  bill  as  to  the 
^untiff's  pedigree  were  not  true  •  that 
tiie  jdaintiff  was  not  entitled  to  the  title, 
dignity  and  peerage  of  Earl  of  Shrews- 
bory-f  that  he  was  not  entitled  as  tenant 
in  tail,  and  was  not  the  heir  male  of  the 


body  of  John  Talbot,  the  first  Earl  of 
Shrewsbury  ;  and  he  put  in  an  answer  in 
support  of  Uiis  plea.  The  defendant  Bel- 
lasia  put  in  a  similar  plea  and  answer  to 
thejrhole  bill. 

Mr.  James,  Mr.  Flermng  and  Mr.  C, 
Hall,  for  the  defendant  Scott. 

Mr.  Jamei,  Mr.  Cainu  and  Mr.  C, 
Hailf  for  the  defendant  Bellasis. 
They  referred  to 
Crow  T.  Tymaf  8  Madd.  179. 
Smith  T.  Colfyer,  8  Ves.  89. 
tlopd  V.  Patsinffham,  16  Ves.  59. 
Davenport  r.  Davenport,  7  Hare,  317  ; 
s.  c.  18  Law  J.  Rep.  (k.s.)  Chanc. 
163. 

Ladif  Shaftethury  t.  ^rrowmtfA,  4 

Ves.  66. 
Jonet  T.  Jonea,  S  Mer.  161. 
ArmHage  v.  Wadsworth,  1  Madd.  189. 
The  King  v.  the  Earl  of  Banbury^ 

Skinner,  517. 
Baynet  v.  BeUon,  Sir  T.  Raym.  247. 

Mr,  Rott  and  Mr,  Shifter,  for  the 
plaintiff,  dted 

Mordatmt  v.  Hoepert  Amb.  Sll. 
Lord  Fingal  t.  Blake,  S  Moll.  50. 
Lhydv.  Lord  TWm/cston,  Ibid.  81. 
Bainhrigge  v.  Baddeley,  13  BeaT.  355  : 
reversed  on  appeal,  8  Mae.  ft  Gor. 
413. 

Middleton  v.  Sherburne,  4  You.  ft  C. 

358 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 

Ex.  Eq.  75. 
Haigh  v.  Jaggar,  2  Coll.  231 . 
Dean  v.  Allen,  20  Beav.  1. 
Ford  V.  Peering,  1  Ves.  jun.  72. 

Mr.  fVickens,  for  tiie  two  daughters 
and  eo-heiressea  of  the  sixteenth  earl. 

Wood,  V.C. — I  tiiink  this  demurrer  and 
plea  must  be  allowed.  I  have  not  had 
an  opportunity  of  looking  into  all  those 
authorities  which  were  cited  yesttfday.  but 
one  I  have  referred  to,  in  the  2nd  Tolume 
of  Collyer,  where  there  is  a  most  valuable 
repertory  of  all  the  authorities  on  the 
subject.  That  was  a  case  which  came 
before  Knight  Bruce,  V.C,  and  in  which 
he  expressed  a  very  strong  opinion  that 
the  arm  of  this  Court  was  strong  enough 
to  reach  cases  of  clear  and  destructive 
waste,  even  where  the  party,  who  was  out 
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of  posMsnon,  wu  leekhig  tomtnin  thoM 
act!  of  waste,  and  the  parties  in  possession 
denied  the  title  of  the  plaintiff.  I  con- 
ceive that  in  the  result  the  authorities  lead 
to  that  conclusion,  though  there  has  been 
some  difficulty  in  arriving  at  it,  ani  it 
has  been  arrived  at  only  by  d^p^s ;  and 
to  establish  such  a  conclusion,  it  was 
necessary  to  hold  that  several  of  the  pre- 
vious cases  which  had  been  decided  would 
not  now  be  decided  as  they  actually  were. 
That  was  Ubdy  the  result  of  the  authorities 
in  the  case  of  Haigh  v.  Jeggott  and  the 
Vice  Chancellor  says  : — *'  I  am  not,  how- 
ever, convineed  that  where  a  man  is  in 
pouessiott,  however  AiU  and  complete  of 
an  estate  by  a  title  nmply  and  mwely 
adverse  to  tiiat  of  another  by  whom  tiie 
estate  Is,  whether  at  law  or  in  equity, 
claimed  against  him,  without  any  privity 
between  them,  such  a  state  of  things, 
if  the  party  in  possession  hy  his  answer, 
whether  truly  or  untruly,  swears  his  title 
to  be  just  and  valid,  or  that  of  his  adver- 
sary to  be  unjust  and  invalid,  does  of 
necessity  prevent  a  Court  of  equity  irom 
interfering  (before  any  judgment  at  law 
or  decree  in  equity)  to  restrain  the  party 
in  possession  from  stripping  the  estate  of 
its  timber,  pulling  down  the  mansion- 
house  upon  it,  or  other  such  acts."  To 
that  he  confines  his  observations ;  and  then 
he  proceeds  to  state  that  cme  of  the  most 
remarkable  cases  was  that  of  Smith  v. 
Co%«r,  and  that  he  is  "not  perfectly 
satisfied  that,  in  the  same  circumstances, 
the  Court  would  not  now  grant  an  in- 
junction." Then  he  says,  "  The  plaintiffs 
there  seemed  to  have  been  in  possession 
substantially  and  in&nts."  Then  he  pro- 
ceeds to  review  a  number  of  authorities ; 
and  to  that  list  I  have  been  indebted  to  a 
great  extent  in  informing  myself  upon  the 
subject. 

As  regards  the  demurrer,  it  relates 
solely  to  the  settled  estates,  which  by  an 
act  of  parliament  passed  in  the  reign  of 
Qemgb  the  First,  are  now  the  property  of 
inch  person,  if  any  sneh  there  be,  as  shall 
eventually  establish  himself  to  be  the  Bail 
of  Sfarewsbnry,  and  to  he  in  lineal  descent 
from  the  first  earl.  That  person  is  averred 
by  the  plaintiff  to  be  himself ;  and  at  the 
same  time  he  states,  on  the  faee  of  his 
bill,  that  his  title  is  in  question  ;  that  pro- 


ceedings have  been  taken  to  estaUish  bis 
title  hdbre  the  House  of  Lords,  and  dut 
be  has  arrived  very  nearly  at  a  aatisfutory 
establishment  of  his  titi^  there  boogonly 
three  points  which  appear  to  be  in  say 
way  hostile  to  the  conclusion  which  he  hss 
sought  to  persuade  the  House  to  arrive  st; 
and  with  regard  to  those  points,  some 
members  of  that  august  body  hare  ez< 
pressed  their  opinion  that  they  will  he 
decided  in  Csvour  of  the  plaintiff.  No 
doubt  could  exist,  unless  some  doubt  could 
be  cast  upon  one  of  these  three  propon- 
tions,  viz.  "  that  John  of  Salwarpe  wss 
legitimate ;  that  William  of  Whittington 
was  the  fatiier  of  William,  Bishop  of  fttlis* 
bury;  and  that  Charles,  firat  Banm 
Talbot,  waa  the  son  of  the  said  Bishop  of 
Salisbury."   Those  are  the.  three  pomts. 
Then  it  states,  that  the  Attorney  Genenl 
stated  that  he  considered  it  was  conclu- 
sively proved  that  there  was  no  reason  to 
doubt  the  legitimacy  of  John  of  Salwarpe. 
That  was  the  first  question,  and  thst  he 
was  satisfied  of  the  legitimacy  of  Charles 
Baron  Talbot — that  is  the  third  point — 
and  of  the  plaintiff's  descent  from  the 
said  Baron  Talbot.    He  does  not  state 
anything  as  to  whether  or  not  William  of 
Whittington  was  the  father  of  William 
Bishop  of  Salisbury.  I  find  nothing  stated 
with  r^erence  to  thaL 

That  is  the  condition  in  which  the  pldn- 
tiff  represents  his  title  to  be — oi  course 
averring  that  be  ia  entided— «nd  all  that 
is  at  present  pending  is  the  absolnte  deci- 
sion of  the  House  upon  that  question  of 
his  claim  to  the  earldom.  In  that  stiUe  of 
things,  he  says,  I  find  certain  of  the  de- 
fendants, Mr.  Hope  Scott  and  Mr.  Serjeant 
Bellasis,  in  possession  of  my  property, 
under  the  following  circumstances.  An 
act  of  parliament  expressly  prohibits  any 
alienation  by  the  several  tenants  who  sbdl 
come  into  possesion  of  the  property  (there 
is  in  the  original  act  an  exception  in  favour 
of  any  Protestant  earl,  which  is  afterwards 
repesled  by  the  subsequent  aet),  never- 
theless, the  last  earl  took  upon  himself 
to  execute  certain  instruments  porporting 
to  be  disentailing  deeds,  and  to  ezecnta  a 
will ;  and  the  bill  states  that  "  immediately 
on  tiie  decease  of  the  last  earl,  the  defen- 
dants, on  behalf  of  themselves,  and  the 
defendant,  Liord  Edmund  Bernard  JFiti- 
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aim  Howard,"  whoelaimitobeiiitertited 
Biidw  the  will,  "elumed,  and  th«y  still 
diim,  to  be  entitled  to  all  the  uid  settled 
Mtates  or  moniea  by  Tirtue  of  the  two 
deeds  that  were  executed  by  the  said  Ber- 
tram Arthur,  Earl  of  Shrewsbtuy,  herein- 
sfter  set  forth."  It  not  only  states  that 
they  rest  upon  that  claim,  but  it  states, 
fardier,  in  a  subsequent  passage,  that  their 
cetfsi  que  trust.  Lord  Edmund  Fitzalan 
Howard,  claimed,  and  they  rested  his 
eUim  to  be  heard  upon  the  peerage  ques* 
turn,  before  the  House  of  Lords,  upon  the 
groand  that  the  question  nused  as  to  the 
pesr^  would,  in  effect,  decide  the  ques- 
tion nlatmg  to  the  property.  That  it 
said  to  be  the  footing  on  which  he  pr5- 
sented  himself  to  that  House ;  and  it  is 
allied  that  on  that  footing  he  was  allowed 
to  be  heard.  So  that  there  is  a  claim,  a 
colour  of  claim,  in  this  bill ;  it  is  repre- 
KQted  that  that  is  the  footing  on  which  he 
has  been  introduced ;  and  one  cannot  look 
npon  this  as  a  mere  shadowy  or  ground- 
las  assertion  of  title  by  a  total  stranger. 

The  bill  further  states  (par.  37)  that 
die  two  gentlemen  in  question,  professing 
to  act  as  trustees  under  that  will,  upon  the 
death  ot  the  last  Earl,  "  by  favour  of  some 
of  the  tenants  of  the  said  settled  estates, 
entered  into  the  recapt  ot  the  rents  and 
profits  of  the  greater  part  of  ttie  said 
settled  estates,  and  they  notified  to  all  the 
tensnu  of  all  Ae  sidd  settled  estates  that 
they  the  said  last-named  defendants  were 
eatitled  to  receive  all  the  rents."  I  notice 
this  because  it  may  be  important  to  notice 
it.  It  is  not  a  statement  that  they  entered 
into  territorial  occupation  of  those  lands 
bj  favour  of  the  tenants,  but  that  they 
simply  entered  into  the  receipt  of  the 
rents  and  profits,  and  became  possessed 
of  the  estate,  no  doubt,  by  the  favour  of 
the  tmants,  and  that  they  received  the 
raits  and  profits  of  those  particular  estates. 

I  ought,  perhaps,  now  to  mention,  as 
these  are  not  general  charges  as  to  the 
whole  fxvpetty,  that  thoe  is  a  farther  and 
different  part  of  the  bill  to  which  the  plea 
applies.  There  are  certain  estates  bought 
mder  certain  acts  of  parliament,  and 
which  are,  on  the  &ce  of  the  bill,  vested  in 
these  same  two  defendants,  in  trust  for 
whoevCT  may  turn  out  to  be  entitled  to  the 
earkkmi,  those  estates  being  in  a  difiSer- 


ent  position  tttm  tlu»e  settled  estates  in 
which  the  legal  interest  solely  is  In  ques- 
tion. A  plea  is  put  in  to  that  portion 
of  the  bill,  that  the  plaintiff  is  not  the 
Earl  of  Shrewsbury,  and  ia  not  a  de- 
scendant of  the  first  Earl.  The  charge, 
therefore,  as  to  entering  into  possesaion  of 
the  renta,  is  confined  apparently  to  the 
aettied  estates ;  by  flavour  of  some  of  the 
tenants  of  some  of  the  settled  estates  they 
entered  into  the  receipt  of  the  rents  and 
profits  of  those  settied  estates. 

Then  the  cha^  as  to  timber  avers 
generally  that  *'  the  last-named  defendants 
have  cut  down  considnable  quantities  of 
timber  on  the  said  estates,  and  some  of  it 
is  of  an  omamsntal  character,"  not  thereby 
alleging  that  it  Is  timber  planted  or  left 
standing  for  ornament,  and  not  leading  to 
any  conclusion  of  equitable  waate — "  that 
aome  of  the  timber  was  not  ripe  for  cutting, 
and  they  have  sold  the  same  and  received 
the  proceeda  thereof;  and  they  threaten 
and  intend  to  cut  more  timber  growing  on 
the  said  eatates,  to  the  great  injury  and 
detriment  Uiereof ;  and  they  are  now  cutting 
down  timber  growing  on  part  of  the  said 
settied  estates  at  Alton,  in  the  county  of 
Stafford." 

Then  the  bill  prays  that  a  proper  person 
may  be  appoint^  as  a  receiver  oif  the  renta 
of  both  the  settied  atates  and  the  nnsettied 
estates ;  and  that  the  deeds  and  documents 
may  be  seeured  pending  the  snit;  and  that 
an  account  may  oe  taken  under  the  direc- 
tion of  the  Court ;  and  that  the  rents  and 
profits  received  may  be  paid  into  court,  to 
be  secured  for  the  benefit  of  the  plaintiff, 
or  of  the  person  or  peraona  who  ahall  be 
found  entitied  to  the  same ;  and  that  an 
account  may  be  taken  of  the  timber  cut 
down  by  the  defendants,  and  that  the  same 
shall  be  secured  to  the  person  or  persons 
who  may  be  found  to  be  entitled  to  the 
same;  that  the  defendants  may  be  re- 
strained by  injunction  from  cutting  any 
timber  or  trees  being  or  growing  on  the 
said  hereditaments,  and  from  conunittuig 
any  waste  on  the  said  hmditaments,  tarn 
from  receiving  any  of  the  rente  of  the  said 
hereditaments,  or  from  interfering  with  any 
of  the  tenants  of  the  said  hereditaments. 

With  regard  to  the  first  part  of  the  relief 
which  the  bill  prays  for,  via.,  the  receiver, 
and  which  is  really  the  suhstontial  part  of 
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the  case,  I  apprehend,  at  to  the  settled 
«Btatef,  that  it  »  too  clear  for  any  conten- 
tion in  the  present  day,  that  this  Court 
will  not  interfere,  at  the  instance  of  any 
person  ailing  a  mere  legal  title  in  himself 
■gwnst  other  persons  who  are  in  possession 
of  tiw  estates,  to  grant  him  a  receiver  and 
pat  them  out  of  poaioiiion.  Upon  that 
point  I  have  not  heard  a  single  anUiority 
cited,  or  anything  ap^oaching  to  an  au- 
thority, except  it  be  the  case  before  Sir 
Anthony  Hart,  to  which  I  shall  presently 
refer.  Tme,  Uiere  are  some  obserrations 
which  .seem  to  hare  a  leaning  that  way, 
but  there  is  no  decision  which  in  the  least 
bears  out  any  such  proposition.  It  is 
manifest  that  in  Lord  Fingal  v.  Blake,  a 
receiver  was  granted  by  consent.  That  was 
the  first  case  cited ;  and  in  the  subsequent 
case  of  Lloyd  t.  Lord  TrMesUm,  there 
are  some  obserratiottB  bearing  upon  the 
subject;  but  with  Uirt  exception,  to  which 
I  shall  refer  presuitly,  I  have  not  found  a 
traee  in  any  one  of  the  nnmeioas  decisiona 
which  there  have  been  on  this  mbject,  that 
may  be  said  to  affiurd  any  colour  a  ground 
for  saying  that  the  Conrt  will  interfere. 
That  there  may  be  some  possible  case  in 
which  this  Court  will  interfere,  with  re- 
ference to  absolute  destructive  waste,  and 
where  the  value  of  the  property  will  be 
destroyed,  if  no  steps  are  taken,  X  can 
understand;  but  I  have  found  nothing 
that  bears  any  resemblance  to  the  doctrine 
contended  for,  that  this  Court  will  intufere, 
at  the  instance  of  a  person  alleging  a  mere 
legal  title,  against  another  person  who  ii 
in  poBsesuon,  to  dcfprive  bun  of  that  pos- 
session ;  and  I  conceiTe  ihe  ground  of 
that  rule  of  tbe  Court  to  be  extremely 
sound.  It  is  certainly  a  rule  that  baa 
been  acted  upon  so  long  that,  thon^  I 
have  known  many  cases  to  have  occurred, 
and  everybody  must  be  aware  of  instances, 
and  very  numerous  ones,  which  have  oc- 
curred, where  ejectment  has  been  brought 
for  very  valuable  property  upon  a  merely 
legal  tide,  yet  I  think  I  may  say  that 
nobody  for  the  last  twenty  years,  if  not  for 
longer,  has  ever  dreamed  of  approaching 
this  court,  however  heavy  the  litigation 
mig^t  be  between  tbe  parties,  for  the  pur- 
pose of  obtaining  a  receiver,  until  he 
had  established  his  right  at  law  to  the 
possession  of  the  estates. 


The  general  ground  of  tbe  rale  I  con- 
ceive to  be  this :  that  the  Court  c&nTMt 
interfere  with  a  legal  title  of  any  deserip* 
tion,  unless  there  is  some  equity  by  which 
yon  can  affect  the  conseieiiee  of  the  de- 
fendant against  whom  you  proceed ;  that 
when  dura  is  an  entire  want  of  priritf 
between  yon  and  the  defendant,  and  dw 
defendant  ia  simply  a  wrong-doer  at  lav, 
this  Court  does  not  take  upon  itself  to  in- 
terpose, unless  in  oertaia  very  exoeptional 
eases,  one  of  which  is  the  ease  of  a  mere 
trespasser  who  comes  npon  that  property  ss 
to  which  he  rect^izes  yonr  right  to  pos- 
session, and  invades  that  property  either 
by  mining  in  one  case,  or  by  cutting  down 
timber  in  another,  without  a  colour  or 
shadow  or  pretence  of  title,  and  the  pro- 
perty may  be  destroyed  heton  yon  have 
the  means  of  arresting  his  course  of  open- 
tions  at  law.  That  was  not  established  ss 
the  doctrine  of  the  Court  imtil  after  a  eon* 
riderable  straggle,  if  one  may  call  it  so, 
in  the  mind  of  Lord  Thiiriow,  who,  I 
bdieve,  is  to  be  eonndered  as  havhig  esta- 
lished  the  doctrine,  and  after  he  himself 
had  several  times  refiised  to  act,  though 
at  last  he  came  to  the  eondnsion  that  it 
was  a  case  in  which  the  action  of  the 
Court  might  be  safely  invoked.  With 
regard  to  the  mere  enjoyment  of  the  ordi- 
nary rents  and  profits,  this  Court  has 
never  conceived  itself  to  have  a  right  to 
interfere  with  that  title  which  the  law  con- 
fers up<m  every  person  who,  in  this  coun- 
try, is  in  possesrion  of  propierty  (unless  it 
is  a  pmsession  that  has  be«i  illegally 
taken),  and  which  is  a  tight  to  the  pro- 
perty recognised  in  every  person  who  is 
the  terre-tenant;  a  right  which  may  be 
traced,  no  doubt,  to  the  feodal  doetefnes 
of  our  law,  by  which  tbe  lord,  on  the  one 
hand,  had  a  right  to  require  that  he  should 
always  know  his  tenant  (and  possession 
was  the  best  means  of  his  acquiring  that 
knowledge),  and,  on  the  other  hand,  he 
who  was  tenant  and  owed  his  duty  to  the 
lord — and  very  onerous  those  duties  were 
when  the  feodal  law  was  in  its  foil  vigour 
— ^had  a  right  to  ail  the  benefit  of  the  pro< 
perty  in  respect  of  which  be  was  so  bound 
to  perform  all  those  duties.  The  law  has 
always  treated  that  possession  as  so  ssered, 
that  it  is  well  known  to  many  of  us  from 
the  cases  to  be  foond  in  the  books  and 
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otlicnrise,  tbat  there  are  numerous  estates 
held  in  this  kingdom  without  the  least 
pretence  of  any  other  tiUe,  and  where 
it  is  perfectly  well  known  that  the  indi- 
ridnal  bed  originally  entered  upon  a 
dffrise  from  a  mere  tenant  for  life.  The 
Court  rec<^i»0  the  person  in  possession 
ss  the  owner  until  some  other  person,  by 
s  stronger  title,  has  cast  him  out  from  that 
posiesiion.  It  has  iuTariably  recognised 
tbat  possession,  and  unless  yon  find  some- 
tiling  in  the  shape  of  fraud,  which  was  the 
ease  in  Hmguemm  t.  B(ue/^(S),  something 
by  which  you  can  festen  upon  the  eon- 
seienoe  of  the  person  so  in  possession,  the 
Conrt  ioTariably  refuses  to  interfere.  In 
no  eaae  do  I  find  actual  interference 
aItbou|^  there  are  obserrationa,  which 
certainly  have  a  bearing  upon  it,  made  by 
a  very  eminent  Judge  of  long  experience 
in  the  pracdoe  and  principles  of  this  Court 
m  the  ease  of  Lord  Fingal  t.  Biake  and  the 
following  case  of  Lloyd  v.  Lord  Trimletton, 
Tke  ease  of  Lord  Finffol  t.  Blake,  in 
reality,  was  this first,  there  was  an  ap- 
plication made  before  action  brought  and 
lefnsed.  Tiien,  after  action  brou^t,  some 
diseusaioa  took  place,  and  at  last  there 
was  an  amngement  by  consent  and  a  re- 
orifer  was  appointed,  and  all  the  snbse- 
qvent  pvoceedings  took  place  after  that 
eonsent  had  been  given.  Then  a  further 
i^lieation  wae  made  dker  the  result  of 
tte  trial  and  the  several  other  proceedings 
had  in  the  cause.  That  waa  the  position 
in  which  the  matter  stood.  Sir  Anthony 
Hart,  die  Lord  Chancellor  of  Ireland, 
ssid,  upon  the  last  application  that  came 
before  him,  **  What  I  propose  to  do  is  only 
a  temporary  intOTfereuee  as  to  the  posses- 
sion of  the  estate;  and  I  think  it  is  in 
conformity  with  the  principles  of  this 
Court  to  direct  not  only  an  account  of  the 
rents  received  by  the  brir,  and  of  the  pro- 
duce of  the  timber  cut  down  by  him,  but 
also  to  direct  a  receiver  to  take  the  pos- 
session. The  ateeas  of  tiie  a^ument  has 
gone  upon  the  supposed  imperfeetion  of 
Lord  Kngal'a  title,  as  beneficially  entitled 
to  take  in  the  contingency  of  the  failure 
of  the  precedent  estate.  But  I  put  Lord 
Rngal's  beneficial  title  out  of  the  que»- 
tion.   The  aignment  by  Mr.  Holmes  has 
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put  it  most  strongly  that  there  is  no 
devise  of  the  real  estate;  that  there  is 
a  pure  intestoey  aa  to  the  seisin  of  the  real 
estate,  and  that  tha  effect  of  the  devise 
extends  only  to  aa  equitable  obligation  on 
the  legal  estate  in  the  hands  of  the  hdr. 
If  this  were  so,  if  there  was  no  devise 
away  from  the  heir,  if  the  iaheritance  were 
now  devolved  upon  the  defendant,  the 
heir«t-law,  I  certainly  should  ponder  long 
before  taking  it  away  from  him.  But  I 
am  of  opinion  the  real  estate  is  devised 
away  from  the  heir.  It  is  admitted,  on 
all  huida,  this  will  is  sufficient  in  form,  if 
sufficiently  expressed;  and  I  cannot  see 
how  it  can  be  doubted  tiiat  the  whole  real 
mtate  has  been  given  to  the  trustees, 
although  there  may  he  indeed  a  question 
whether  the  estate  so  given  to  the  trustees- 
is  temporary  or  perpetual."  Then  be  goes 
at  great  length  through  the  language  of 
the  will,  which  I  need  Dot  advert  to,  and 
after  that  he  says,  "The  consequence  of  this 
is,  that,  inverting  the  argument  used,  the 
heir  was  a  wrong-doer  from  the  beginning ; 
and  he  is  not  to  put  the  devisees  to  re- 
cover the  estate  by  ejectment,  while  the 
Court  has  the  controul  to  direct  the  pos- 
session." Further  on  he  says,  "  If  indeed 
the  heir  took  by  descent,  the  Court  would 
look  at  his  rights  with  great  deliberation, 
and  not  without  apprehension  would  it 
dispossess  him  of  tiie  legal  possession ;  but 
here  the  hdr  haa  no  l^al  posaesaion,  but 
his  title  is  only  worked  out  by  shewing 
either  that  the  trustees  took  only  a  chattel 
interest,  of  which  the  purposes  have  been 
answered,  or  that  there  is  no  valid  sub- 
sisting devise  to  them  whatsoever.  The 
former  can  only  be  shewn  to  the  Court  by 
the  Master's  finding,  and  in  the  mean  time 
the  Court  must  take  care  of  the  issues  and 
profits  of  the  land."  Then  he  goes  on  to 
say,  "  if  the  limitations  were  palpably  too 
remote  or  clearly  uncertain,"  then  that  he 
should  not  be  disposed  to  interfere.  All 
that  is  in  fevour  of  non-interferenoein  ease 
of  any  legal  possession  or  right  in  tiie 
heir.  I  do  not  find  anything  in  truth 
in  that  portion  of  tiie  ease,  to  support 
the  pluntiff's  view.  In  Lkgd  v.  Lord 
TrimUitont  tiiere  was  an  expression 
which  went  more  to  one  of  the  particular 
chafes  in  this  bill.  In  that  case  there 
was  a  «nit  instituted  to  have  a  will  esta- 
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blished.  Upon  the  death  of  Lord  Trim- 
leston  in  Lady  Trimleston  continued 
in  poneuion  of  the  maiuion-houie,  uid 
obtained  posuBgion  of  lands  from  the 
tenants ;  uid  the  heir-at*law,  being  nnaUa 
to  ehanf^  ttie  possession,  prevailed  npon 
the  trustees  under  a  deed  of  1810,  to  use 
thrfr  legal  estate  for  that  purpose,  and 
tbej  accordingly  brought  their  ejeetmentt 
and  in  1820  Lady  Trimleston  was  evicted, 
and  Lord  Trimleston,  or  his  son,  the  Hon. 
Thomas  Bamewal,  was  let  into  possession 
of  the  mansion-house  at  a  nominal  rent. 
Lady  Trimleston  claimed  to  hold  under  a 
devise  of  the  mansion-house  from  her  hus- 
band for  life,  with  remainder  over  to  others ; 
and  what  the  Lord  Chancellor  says  there, 
is,  *'  The  snbstantial  injury  would  be,  if 
there  was  danger  that  the  fund  might  be 
lost"  (there  was  a  motion  there  for  a  i:^ 
oeiver)  '*  by  the  insolTenoy  of  the  tmsteea. 
If  there  is  no  want  of  substance  in  Hba 
trustees  to  make  good  what  they  have 
received,  or  without  wilfktl  defiuilt  might 
lutve  received,  and  may  hereafter  receive 
since  they  entered  into  the  possession, 
no  ultimate  injury  will  be  done.  The 
result  of  the  proceedings  at  law  touch- 
ing the  will  is,  that  at  present  a  verdict 
stMids  against  the  will.  Tben  Lord  Trimle- 
ston, bong  the  heir-at-law,  and  the  only 
verdict  existing  being  against  the  will, 
has,  I  think,  a  title  to  be  in  posses- 
sion.'* As  far,  therefore,  as  that  case  goes, 
it  is  one  of  the  clearest  cases  imafflnable. 
The  heir  had  availed  himself  of  an  out- 
standing intonst  in  tmstees,  and  a  verdict 
had  been  obtained  against  the  plaintiC 
The  attempt  was  to  oust  the  heir  of  the 
possession  that  he  had  so  got  by  a  person  as 
against  whom  at  present  the  title  had  been 
determined.  Then  the  Lord  Chancellor 
says,  and  a  great  deal  of  stress  was  laid 
upon  the  observation  in  this  case,  "  The 
possession  which  was  acquired  by  the  de- 
visee bad  not  the  quality  of  an  autho- 
rized possession.  On  the  death  of  the 
ancestor,  the  heir  has  title  to  enter  and 
retain  possession  until  the  Court  inter- 
poses. If  it  be  said,  that  the  devisee, 
being  let  into  possession  by  the  &vour  of 
the  occupiers,  acquires  any  right,  that 
would  be  to  adjust  the  possession  accord- 
ing to  the  will  wd  pleasure  of  mere  casual 
persons  who  happened  to  be  the  occupy- 


ing tenants  at  the  death  of  the  testator. 
But  my  opinion  of  the  law  is  this,  that  the 
heir  has,  upon  the  instant  of  the  death  of 
bis  ancestor  in  possession,  a  right  to  enter 
and  to  turn  out  by  tiie  shoulders  any  other 
person,  except  only  the  widow,  who  has  a 
right  to  stay  until  her  dower  ia  assigned 
to  her."  Mow  I  have  a  little  difficulty,  I 
candidly  confess,  in  compreheuding  this 
observation.  If  it  is  meant  to  apply  it  to 
anything  more  than  a  fraudulent  occupa- 
tion or  possession  ;  if  it  applies  to  a  mere 
case  of  a  devisee  on  the  one  side  and  the 
heir  on  the  other,  the  devisee  being  more 
fortunate  in  getting  the  tenant  to  attorn  to 
him  than  the  heir  is,  .1  cannot  understand 
it ;  for  it  does  not  seem  to  be  law  to  say,  that 
the  devisee  being  let  into  possession  1^ 
&vour  of  the  tenants,  does  not  acquire  any 
tif^t ;  for  unquestionably  he  does  acquire 
a  very  solid  right.  If  the  devisee  ohtsins 
possession  of  the  estate  die  tenants 
attorning  to  him,  he  holds  the  eatate  till 
somebody  can  shew  that  he  has  a  better 
right  to  the  possession.  It  seems  to  me, 
that  the  observations  of  the  Lord  Chan- 
cellor must  apply  to  some  case  either  of 
fraudulent  or  forcible  possession  which 
the  law  will  not  recognise;  because  he 
speaks  of  the  heir  having  a  right  to  come 
in  and  turn  the  other  out  by  the  shonldeis. 
In  truth,  the  devisee  had  not  the  le^ 
estate,  and  the  persons  who  had  the  I^al 
estate  had  acted  in  favour  of  the  heir,  who 
afterwards  obtain^  the  verdict  of  the  jury, 
and  the  Lord  Chaneellor  thought  jnstiy 
and  properly,  it  was  not  a  ease  in  iriiich 
he  cotdd  interfere.  When  Sir  Anthony 
Hart  spoke  of  the  bar's  right  to  come  in 
and  turn  out  by  the  shoulders  any  other 
person  in  possession,  he  did  not  mean,  and, 
as  will  be  seen  by  the  subsequent  observa- 
tion, he  could  not  have  meant,  such  a 
possession  as  would  put  the  heir  to  legal 
process  for  the  recovery  of  his  right  of 
possession ;  he  could  not  have  meant  such 
a  possession  as  is  mentioned  in  this  bill ; 
a  possession  by  persons  claiming  a  ri^t, 
who,  by  fiivour  of  the  tenants  attorning  to 
them,  get  th«m  to  pay  the  rents  and  profits, 
and  thus  obtain  a  possesuon,  which  I 
apprehend  any  one  would  find  it  extremely 
difficult  to  dispute  except  by  qectment.  I 
know  of  no  process  by  which,  in  such  a  case^ 
a  person  could  be  turned  out  by  the  shoul- 
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den.  I  do  not  im  thtf  the  obserrationt 

of  Sir  Anthony  Hart  go  that  length ;  nor 
k  there  anything  in  the  allegations  in  thia 
bill  that  one  can  deal  with  as  charging  a 
fraudulent  collusion.  It  states  simply  that 
tlie  defendants  claim  to  enter  by  virtue 
of  this  right,  and  that  they  notify  to  all 
tbe  tenants  that  they  are  entitled  to  re- 
ceire  all  the  rents  of  all  tlie  settled  estates ; 
that  is  to  say,  by  virtue  of  tbeir  alleged 
i^lht  they  notify  to  all  the  tenants  that 
uey  are  entitled  to  receive  all  the  rents, 
sod  sMue  of  the  tenants  adopt  that  view,  and 
auom  to  tlwin.  I  mnst  aay,  that  I  eannot 
read  that  passage  as  amounting  to  any  ease 
of  fraud  whieh  irould  justify  the  Conrt 
ia  interfering ;  and  it  aeema  to  me,  that 
there  is  not  one  authority  in  the  books 
for  the  appointment  of  a  receiver  on  an 
application  by  a  person  out  of  possession 
sgainst  a  person  in  possession,  the  person 
oat  of  possession  simply  alleging  a  legal 
title.  There  is  no  authority,  nor  can  any 
■hsdow  of  a  dictum  be  found  to  support 
■Qch  a  view.  Although  the  authorities 
have  been  very  numerous,  yet  they  have 
been  much  lest  numerous  of  late  years, 
hceanse  attempts  of  thia  kind  have  been 
much  lesa  fireqnent. 

With  i^ud  to  the  large  amount  irf 
the  Btak^  I  apprehend  that  that  makes 
no  difference  at  all  in  the  principle  upon 
wliieh  die  case  is  to  be  decided.  The 
question  to  be  decided  here  is  to  be  de- 
cided upon  the  same  principle  as  if, 
instead  of  25,000^  a  year,  it  were  only 
SOO/.  or  soot.  With  regard  to  irremedi- 
able injury,  and  the  consequences  that 
nuy  ensue  unless  there  be  interference, 
I UD  by  no  means  clear  that  the  wisdom 
of  the  law  would  not  be  shewn  in  refusing 
to  interfere,  independently  of  those  prin- 
ciples upon  whieh  I  think  the  doctrine  of 
the  Conrt  is  founded.  If  you  aay  that 
tiere  is  some  inemediable  injury  in  your 
loung  the  renta  and  profits,  I  think  that 
there  is  the  same  iigury  done  in  a  vast 
nmnber  of  cases  from  interfering  widi  the 
rents  and  profits,  as  to  which  there  is  a 
person  having  legal  possession,  and  the  de- 
privation of  which  causes  irreparable  injury 
to  him.  All  his  arrangements  in  bringing 
Dp  his  family  would  be  interfered  with, 
ud  you  might  be  inflicting  just  as  much 
injtt^  on  the  one  hand  by  granting  a  re. 
Hiw  tons,  XXTII.— Caiaa 


eeiver,  ajitm  ihe  other  by  vitUwlding  it ; 
and  in  sndi  a  caae,  where  tiiere  ia  a  balance 
<tf  convenience  and  inconvenience,  which  I 
am  not  authorized  to  enter  into,  I  eannot 
find  any  semblance  of  authority,  or  any 
rational  ground  upon  principle  for  saying, 
that  where  A.  is  in  possession  of  the  renta 
and  profits,  claiming  to  be  the  holder  of  a 
simple  legal  title,  and  another  person 
claims  to  hold  by  a  similar  legal  title,  A. 
could  be  ousted  in  this  court  until  that 
legal  title  be  finally  determined  at  law. 

The  next  point,  before  coming  to  the 
question  of  waste,  is  one  upon  which  some 
reliance  was  placed.  I  refer  to  the  charge 
in  this  bill,  that  there  are  rents  to  the  extent 
of  SfiWL  a  year,  arising  from  certun 
estates,  the  tenants  of  which  have  not 
attorned  to  either  one  or  the  other  of  the 
claimants,  and  the  answer  to  that  part  of 
the  case  is  this : — You  are  again  standing 
on  your  legal  title.  You  do  not  tell  the 
Court  tha:t  you  have  taken  any  proceed- 
ings against  those  tenants,  and  1  cannot 
at  present  assume  that  those  tenants  will 
not  pay  yon  if  you  take  those  proceedings. 
I  am  certain  that  if  you  took  such  pro- 
ceedings you  would  either  recover  the 
rent,  or  the  tenant  would  file  hit  bill  of 
interpleader.  That  bringa  me  to  this 
remark  of  Mr.  Rolt*s,  that  this  Is  only  in 
truth  a  consolidation  of  several  bills  of 
interpleader,  and  if  the  Court  interferes  by 
interpleader,  it  is  clear  that  the  same  inter- 
ference ought  to  take  place  at  the  instance 
of  one  of  the  litigant  parties.  The  prin- 
ciple is  as  diflferent  as  can  be  conceived. 
The  Court  acts  upon  interpleader,  because 
a  person  who  is  perfectly  innocent,  and 
who  cares  nothing  about  the  dispute  be- 
tween two  cliumants,  is,  upon  the  death  of 
his  landlord,  left  in  uncertainty  as  to  who 
is  his  landlord.  He  is  willing  to  reeogniie 
fiiUy  the  title  of  the  landlord  whenever  he 
ia  found ;  but  he  says,  "  A.  says  he  ia  my 
landlord's  legal  representative,  and  the 
person  entitled  to  sue  in  respect  of  the 
interest  created  by  my  landlord's  demise ; 
B.  says  the  same  thing.  Here  are  two 
persons  claiming— I  know  nothing  of  the 
one  or  the  other— I  only  desire  to  be  dis- 
charged." That  the  tenant  is  to  be  indem- 
nified and  saved  harmless  for  that,  ia 
manifest  equity ;  but  it  does  not  seem  to 
me  that  that  snbatantiatea  the  equity  of 
30 
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one  peTMHi  who  ii  out  of  poMenkm  In 
patting  the  other,  who  hu  faeen  more  fi>r> 
tunate  in  ohtaining  possestion  (for  he  is 
there*  and  has  obtained  the  legal  right 
which  poftseasioQ  giTes),  oat  of  possession 
hy  the  appointment  of  a  Teceiver.  With 
regard  to  that  charge  in  the  hill,  it  does 
not  appear  to  me  that  there  is  any  neces- 
sity for  the  rents  being  lost,  or  for  the 
interposition  of  a  reeeiTer  of  this  Court  to 
prevent  that  necessity.  They  will  be  re* 
covered  either  by  the  plaintiff  bringing 
his  action  against  the  tenant  for  the  rent, 
and  the  tenant  paying  it ;  or,  if  the  tenant 
does  not  pay  him  when  he  has  brought 
that  action,  the  tenant  will  take  eare  for 
his  own  sake  to  pay  the  rent  here.  One 
of  two  things  he  must  do :  he  must  pay  it 
in  either  case,  and  the  plaintiff  has  his  ftiU 
and  effectual  remedy. 

The  question  about  the  timber  is  really 
the  only  point  that  occasions  any  difficulty, 
or  could  occasion  any  hesitation  in  a  bill  of 
this  description.  With  regard  to  the  timber, 
the  authority  certainly  is  exceedingly  great 
against  granting  any  relief  even  in  the  ease 
of  waste,  strongly  alleged,  on  the  part  of  a 
j»erson  in  possession  claiming  under  a  legal 
title.  At  the  same  time  there  are  authorities 
looking  the  other  way,  and  there  is  not  only 
upon  tiiis  point  the  observation  of  Sir  A. 
Hart,  to  whom,  as  I  have  said,  every  dd^> 
ence  is  to  be  paSd  In  regard  to  his  know- 
ledge of  both  the  principles  and  practice  of 
the  Court ;  but  also  there  are  the  authorities 
to  be  found  collected  in  a  short  statement 
in  the  judgment  of  Knight  Bruce,  V.C.,  in 
the  case  o{  Haigh  v.  Jaffgar,e.nd  which,  no 
doubt,  were  the  very  authorities  present  to 
the  mind  of  Sir  A.  Hart,  besides  many  other 
cases  which  he  had  become  acqniunted  with 
in  his  long  experience,  and  which  might 
not  have  fbnnd  their  way  into  the  books. 
In  looking  tiirongh  those  authoritin  it 
is  easy  to  see  that  there  haa  been  some 
fluctuation,  aa  to  whether  in  a  plain 
and  manifest  case  this  relief  should  be 
given,  and  at  last  it  was  decided  that 
it  should  be  given  in  a  case  wbere  A. 
being  in  possession  of  a  dose,  his  posses- 
sion being  undisputed,  a  mere  trespasser 
comes  upon  that  close,  either  under 
ground  to  take  his  mines,  or  above  ground, 
by  collusion  with  the  tenant— and  be 
could  not  enter  except  by  collusion  with 


the  t«iant*-and  removei  «  part  of  the 
•abstanoe  of  die  inheritance,  be  it  timber 
ov  be  it  mineral.  At  first.  Lord  Thuriow 
revised  relief,  but  he  afterwards  thought 
differenUy,  and  Lord  Eldon  refer*  to  tiiat 
in  numerous  cases,  which  I  need  not  go 
through  for  that  purpose.  As  I  said,  Lord 
Thuriow  afterwards  changed  his  nund  sad 
considered  that  relief  ought  to  be  given, 
and  perhaps  the  best  instance  of  that  is, 
that  case  in  which  both  processes  took 
place  in  Lord  Tfaurlow's  mind,  namely,  sa 
inclination  in  the  first  instance  strongly  ni 
favour  of  the  legal  titie,  and  a  change  after* 
vrards  to  an  <^nnion  that  there  might  be 
equitable  cirennutaneea  which  you  oonld 
fiuten  upon  the  eonseienee  of  the  dslm- 
dant,  and  which  would  entitle  you  to  in- 
terfere. That  is  the  case  of  HamiltoK  v, 
Worae/old,  cited  in  a  note  to  Courthop*  v. 
Mapplesden  (4),  and  is  shortly  stated  by 
Sir  Samuel  Romilly,  as  follows: — "The 
bill  stated  that  the  plaintiff  was  seised  ia 
fee ;  that  his  title  had  but  reoenUy  aeoued, 
and  the  tenants  had  not  yet  paid  him  any 
rent;  that  the  defendant  Worsefold  ]ne- 
tended  to  have  some  claim  to  the  estate 
and  had  given  notice  to  the  tenants  to  pay 
their  rent  to  him;  tbat  he  had  entered 
upon  the  estate  with  the  p«misdon  of 
the  otiier  defendanto,  the  tenants ao  that 
there  is  a  diffierence  between  that  case  and 
this,  thia  case  alleging  simply  the  receipt 
of  the  rents  and  profits  by  favour  of  the 
tenants,  not  an  entry  upon  the  matoial 
property, which  I  apprehend  is  meant  there; 
-—**  and  had  cut  timber  and  threatened  to 
cut  more.  The  biU«  therefore,  prayed 
that  Worsefold  might  be  restrained  fVom 
committing  waste,  uid  that  the  tenant 
might  be  restrained  from  permitting  it." 
It  is  clear  that  the  nature  of  the  biU  was 
this.  It  was  not  simply  a  ehaige  tiiat  the 
defendant  had  got  the  rents  and  profits  fipom 
tiie  tenants,  but  there  was  an  n^ual  ehaige 
of  collusion  between  the  traints  and  the 
wrongdoer,  by  winch  the  wrongdoer  was 
admitted  into  possession  tiinmgh  the 
tenants,  and  committed  this  waste,  and  the 
tenants  were  made  co-defendants.  And  the 
Lord  Chancellor  at  first,  on  a  motion  for 
an  injonetion,  had  some  diflieulty  about 
granting  it,  Worsefold  being  a  mere  tree- 

(4)  10  Tn.  SMI. 
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pauer ;  but  at  length  his  Lordship  granted 
the  hgaiietiott  Bgttinst  both  Worsefold  and 
the  tenants.   Courthope  v.  MappUtden  was 
a  case  where  the  plaintiff  ebarged  the 
defendant,  by  collusion  vith  the  tenant, with 
mtering  and  committing  waste, 'and  Lord 
Kdon  said,  "  I  have  no  difficulty  in  grant- 
ing the  injanetion  in  this  ease,  but  I  will 
not  be  bound  as  to  what  is  to  be  done  upon 
a  mm  tmpasa ;  though  it  is  itnuigB  ^lat 
tten  cannot  be  an  injanetion  in  th^  oase 
toprsTentineparableiniaebief;  thenrther 
as  there  is  a  writ  at  eommon  law/*  which 
is  referred  to  by  Knight  Brliee,  V.C.,  and 
which  is  now  abolished,  **  to  prevent  the 
fnrtfaer  commiHion  of  waste  during  the 
trial ;  whereas,  if  the  Court  will  not  intep- 
foe  gainst  a  trespasser,  he  may  go  on  by 
rqwated  acta  of  dsm^  perfectly  irrep^ 
tMt.  Bat  the  ground  in  this  case  is,  tiiat 
the  tiespasa  paitakes  of  the  nature  of  waste 
mom  than  in  genwal  eaaei^  the  toiant  col- 
lading;  and  if  the  tenant's  aet  ia  waste,  the 
act  of  the  other  mnst  have  to  much  of  the 
quality  of  the  tenant'a  act  as  to  make  it  the 
ebjeet  of  an  injanetion.'*  That  Is  the  ease 
amoag  Uioae  whloh  can  be  found  in  the 
beolu  which  has  gone  the  furthest  as  to  the 
iatcrferenee  of  (be  Court,  but  it  does  not 
happen  there,  aa  fiu  as  I  can  see,  that  the 
tenant  was  made  a  co-defendant,  so  that 
it  goes  one  step  further  than  the  ease  of 
HmmiUou  r.  IVwra^old;  but  the  charge 
Has  the  same,  that  it  was  by  collusion 
with  the  tenant;  and  Lord  Eldon,  care- 
luBy  guarding  hims^  against  a  mere  tres- 
pass, saya,  "  the  tenant  eoUnding;  and  if 
the  lenaaW  aet  is  wastes  the  aet  of  tho 
other  moat  hare  so  mneh  of  the  quality 
<f  thetoiant'a  aet  as  to  make  it  tho  object 
cf  an  injunction."   To  that  extent  the 
Court  seems  to  bare  |Hroceeded,  and  eer- 
tsialy,  aa  fiu  as  the  authwity  there  goes, 
no  further.    Then,  thnre  are  numerous 
instances  in  which  Lord  Eldon  threw  out, 
as  he  did  here,  the  difficulty  about  mere 
trespsss,  and  perhaps  the  strongest  case 
of  that  kind  was  Smith  v.  Colltftr,  referred 
to  by  Knight  Bruce,  V.C..  in  Haigh  v, 
/sjfsr;  and  this  is  what  the  Vice  Chan- 
callor  says  of  it:—"  I  am  not  perfectly 
■■Med  tiwt  in  the  same  eivcnmstuieei 
(as  fiir  as  they  are  to  he  collected  from 
the  report)  tUs  Court  would  not  now 
gnat  an  injimetion.   The  plaintiflb  aeem 


to  have  been  in  possession  substantially, 
and  infants."  That  was  the  case  of  an 
outstanding  mortgage,  which  mortgage  I 
presume,  from  the  view  which  the  Vice 
Chancellor  takes,  he  conoeived  to  be  held 
for  the  infants,  and  therefore  the  posses* 
Hon  of  the  mortgagee  was  substantially  a 
possession  in  the  infanta ;  and  the  defen- 
duit,  -who  was  himself  a  wrongdoer  in 
that  case,  had  no  legal  interest  tMt  could 
be  properly  interfMi  with.  That  only 
Aews  how  strong  the  view  of  tho  Vioe 
Chancellor  was  as  to  the  necessity  for  this 
Court  taking  care  not  to  interfere  against 
the  mere  acts  of  a  wrongdoer,  where  there 
was  no  such  specialty,  as  in  those  cases  I 
have  been  referring  tO|  which  could  juatify 
such  interference. 

Now,  again,  in  Norvay  v.  Aohc($)  I«ord 
Eldon  alludes  to  the  same  sort  of  distino- 
tion.  He  says  (p.  154)  "I  recollect  heaiw 
ing,  from  either  Lord  Thurlow  or  I^oid 
Bathurst,  that  if  the  bill  contained  a  pas- 
aage,  which  is  frequently  inserted  now, 
tiiat  the  defendut  pretends  the  plaintiff 
is  not  entitled  to  the  estat^  ho  stated  him* 
aelf  out  of  court.  There  was  another  case, 
where  the  defendant  to  a  bill  to  restrain 
waste  stated,  that  he  was  in  possession  of 
the  estate  by  a  title  of  his  own,  admitting 
^at  he  was  let  into  possession  by  the 
plaintiff's  tenant  without  his  knowledge  t 
the  Court  said,  that  being  a  breach  of  the 
tenant's  duty  to  his  landlord,  the  defen- 
dant's title  was  for  this  purpose  to  be 
taken  as  no  better  than  the  tmant's ;  and 
though,  if  the  defendant  had  obtained 
possession,  without  pardeipating- in  that 
breach  of  the  tenant's  duty,  tiie  Court 
would  not  have  interfered,  they  would 
not  permit  him  to  avail  hinuelf  of  a  pos- 
•esdon  so  obtained ;  and  upon  that  ground 
he  was  restrained."    These  are  clear  cases 
in  which,  there  being  a  landlord  and  tenant, 
the  landlord  being  the  person  who  has 
made  an  actual  demise,  and  the  tenant 
in  clear  breach  of  his  duty  to  that  landlord, 
to  whom  he  owes  allegiance,  having  ad- 
mitted a  stranger,  the  Court  says  that  the 
struiger's  aet  is  to  be  the  act  of  the  tenant, 
or,  as  Lord  Eldon  says,  is  to  havo  the 
quali^  of  the  tenant's  act.    The  ease 
of  Hamilton  v.  ffon^old  ia  stronger  than 

(1)  19  Yes.  IM. 
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any  othet,  as  there  the  plaintiff  stated 
that  he  was  not  yet  in  possession,  the 
tenants  had  not  yet  paid  bim  any  rent,  and 
his  title  had  only  recently  accrued.  That 
case  is  more  like  this  than  the  case  of  a 
mere  demise  by  a  living  landlord,  from 
whom  the  tenant  took  his  demise,  and  as 
against  whom  it  was  a  flagrant  breach  of 
the  tenant's  duty  to  admit  anybody  into 
the  possession. 

These  being  the  only  authorities  I  can 
find,  except  Uie  case  of  Ha^h  t.  Jaggar, 
which  is  rather  a  summary  of  those  auth^ 
rities,  for  saying  that  the  Court  will,  in 
such  irreparable  cases,  interfere,  I  come 
to  the  ease  of  Haigh  t.  Jaggar  itself,  in 
which  the  Vice  Chancellor  simply  says 
that  he  is  not  convinced  that  where  a 
man  is  in  possession,  however  full  and 
complete,  and  swears  that  his  adversary's 
title  is  naught,  that  "  does  of  necessity 
prevent  a  Court  of  equity  ii-om  inter- 
fering, before  any  judgment  at  law  or 
decree  in  equity,  to  restrain  the  party  in 
possession  from  stripping  the  estate  of  its 
timber,  pulling  down  mansion-house 
upon  it,  or  other  such  acts."  I  apprehend, 
therefore,  that  the  most  that  this  observation 
of  the  Vioe  Chancellor  goes  to,  as  deduced 
from  the  authorities,  is,  that  he  was  not 
sstisfled:  there  may  or  may  not  be  snch 
flagrant  acts  of  what  the  Court  calls  ma- 
licious waste  in  some  instances ;  acts  done 
which  no  man  as  mere  owner  of  the  pro- 
perty would  do,  but  indicating  on  the 
&oe  of  it  fraud  in  this  respect.  A  man  says, 
**  I  know  I  am  in  adverse  possession,  but  I 
claim  to  he  in  possession ;  I  know  there 
are  people  litigating  with  me,  and  cluming 
the  estate,  who  are  likely  to  succeed,  and  t 
will  take  can  when  they  come  they  shall 
find  the  e^te  s  desert.  Z  will  cut  down 
every  tree  on  the  estate,  and  I  will  pull 
down  the  mansion-house.'*  I  am  not 
prepared,  more  than  the  Vice  Chancellor 
was,  to  say  that  in  snch  a  case  as  that  there 
would  not  be  fraud,  and  that  if  you  get 
fraud,  the  Court  will  not  he  strong  enough 
to  interfere  and  prevent  such  an  act  from 
taking  place.  He  then  says, "  In  the  case  of 
Jonet  V.  Jones  (6),  before  Sir  William  Grant, 
whose  language,  at  page  17S  of  the  report. 
Is  well  WGfftby  of  observation,"  and  which 

(<)  S  Her. 


I  will  come  to  presently,  "  the  plaintiff  wsi 
out  of  possession,  and  there  does  not  sp- 
pear  to  have  been  a  distinct  allegation  of 
the  commission  or  threat  of  any  waits 
or  destruction."    It  does  now  appear  bj 
the  report  of  Davenport  v.  Davenport, 
that  there  was  a  very  strong,  clear,  disUsct, 
and  positive  allegation  of  a  waste  of  that 
description.    Then,  he  says,  *'  such  a  case 
as  Mortimer  v.  Cottrell  (7),  would,  I  ven- 
ture to  think,  probably  not  receive  at  the 
present  day  the  decision  which  it  receired 
in  1789."    Then  he  lefen  to  sevcial 
other  eases,  all  of  which  I  have  looked  ^ 
one  or  two  of  which  are  only  the  commoB 
cases  to  restrain  the  working  of  mines ; 
but  the  other  cases  which  I  have  referred 
to,  all  have  a  bearing  upon  the  subject 
which  the  Vice  Chancellor  was  discussing. 
He  refers  also  to  f'lee  v.  Thomat  (8)  in  tbe 
Stannaries  Court,  where  a  demurrer  was 
allowed  to  a  petition — that  was  the  form 
of  the  proceeding  in  the  court—- before  the 
present  Prince  Consort,  assisted  by  Lord 
Brougham  and  Baron  Parke.  The  demor- 
rer  was  allowed  on  the  ground  of  the  remedy 
haag  at  law  ;  but  the  Vice  Chancellor  re- 
marks upon  that,  that  the  petition  only  ask- 
ed for  8'  decree  for  an  account,  and  so  &r  it 
would  be  important  as  bearing  upon  the 
first  branch  of  this  case,  viz.,  the  receiver- 
ship ;  but  it  would  not  have  a  bearing  as  to 
the  question  of  waste,  because  I  do  not 
observe  that  in  that  case  any  injunctioii 
was  asked  for.    I  have  looked  at  the  full 
report  of  the  case  by  Mr.  Smirke,  and  I  find 
that  there  was  no  such  injunction  a^ed 
for;  but  all  that  was  asked  for  was  n 
account  of  the  minerals  sold. 

Now,  having  regard  to  the  authority  of 
Knight  Bmee,  V.C.,  I  wOl  look  to  the 
case  of  Jones  v.  Jonet,  and  see  what  the 
effiset  of  that  case  roust  he  upon  the  pre- 
sent application  of  Lord  Talbot,  /owt  v. 
Jonee  came  before  Sir  William  Grant,  who 
unquestionably  must  be  taken  to  have 
been  perfectly  well  acquainted  with  all  the 
authorities  before  Lord  Thuriow,  and  the 
authorities  before  Lord  Eldon;  and  the 
observations  which  had  been  made  both  by 
Lord  Thuriow  and  Lord  Eldon,  upon  this 
particular  class  of  cases.    The  bill  there 

(7)  2  Cox,  205. 

(8]  t  Yoo.  &  C.  538. 


Digitized  by 


TokZXVn.]  MICHAELMAS  1857  to  MICHAELMAS  1858. 


985 


stated  that  William  Jonea  wsa,  at  the  time 
of  bis  death,  seised  of  large  estates  ;  that 
be  died  in  January  1814,  leaving  the  plain- 
tiff his  heir-at-law,  who,  at  hia  death,  be- 
came entitled  to  all  his  real  estate.  It 
then  stated  fraud  in  the  obtaining  of  a 
will,  and  that  the  will  had  never  been 
proved ;  but  that  the  devisees  had  entered 
into  the  poateasion  of  the  estatea  thereby 
pven  to  tliMi,  and  the  tmitees  and  exe- 
cutors had  proceeded  to  act  under  the 
tnists  thereby  reposed  in  them ;  that  Uie 
plaintiff  intended  to  bring  an  action ;  that 
he  could  not  proceed  on  account  of  out- 
standing terms ;  that  be  could  not  hope  for 
a  £ur  trial  within  the  county;  and  he 
prayed  that  fall  discovery  might  be  made, 
and  asked  to  restrain  the  setting  up  of  the 
oDtstanding  terms,  and  to  restrain  them 
bom  selling  or  disposing  of  the  estates, 
aid  firom  committing  any  spoil,  waste  or 
destmetioii  thereon.  One  obviously  sees 
how  imper&ctly  tbe  bill  ia  xeported,  be- 
caase  the  report  does  not  mention  waste 
at  all.  It  turns  out  upon  examination 
to  have  been  so  according  to  the  note  to 
die  case  of  Davenport  v.  Davenportt 
where  it  is  stated  that  clearly  waste 
was  referred  to  and  relief  asked  for  in 
Rspect  of  very  positive  and  distinct  aver- 
ments of  waste  which  were  there  stated. 
Thedefendant8demurred,because,although 
tbe  plaintiff  asked  to  restrain  them  from 
setting  up  ontatanding  tenns,  he  did  not 
aver  that  there  were  any,  so  that  he  left 
tte  ease  open  to  demurrer.  Sir  William 
Oiant  said— "If  thia  had  been  a  bill 
VKidy  for  a  discovery,  Uiere  are  seven! 
parts  (rf  it  to  whidi  an  answer  must  un- 
doubtedly have  been  given,"  and  he  states 
what  parts  those  are.  "  But  he  concludes 
with  praying  relief  upon  the  same  objects 
with  regard  to  which  he  had  before  stated 
that  he  only  wanted  a  discovery  in  aid  of 
an  action.  For  he  prays  that  this  Court 
wDI  declare  that  the  pretended  will  was 
not  the  tme  will  of  the  late  William  Jones, 
and  that  the  same  may  be  delivered  up  to 
be  cancelled;  and,  as  consequential  on 
that  relief  ha  prays  an  account  of  rents 
and  pn^ts  of  the  real  estate,  an  account 
of  the  personal  estate,  of  debts  and  ftx- 
neial  expenses,  an  inquiry  as  to  nezt-of- 
kia,  and  a  distribution  of  the  clear  surplus. 
It  is  impossible  that,  at  this  time  of  day,  it 


can  be  made  a  serious  qnestion,  whether  it 
be  in  this  court  that  the  validity  of  a  will, 
either  of  real  or  personal  estate,  ia  to  be 
determined."  Therefore,  he  says,  as  to 
that  part,  there  can  be  no  relief.  Then, 
referring  to  the  alternative  prayer  that 
the  Court  would  direct  an  issue,  he 
says,  "  Now,  although  there  may  have 
been  instances  of  issues  directed  on  the 
bill  of  an  heir-at-law,  wbere  no  opposition 
has  been  made  to  that  mode  of  jnnceeding, 
yet  I  apprehend  that  he  cannot  insist  on 
any  such  direction.  He  may  bring  his 
ejectment,  and  if  there  be  any  impedi- 
ments to  t^e  proper  trial  of  the  merits,  he 
may  come  here  to  have  them  removed. 
But  he  has  no  right  to  have  an  issue  sub- 
stituted in  the  place  of  an  ejectment." 
Then  he  says,  "As  to  the  title-deeds, 
the  bill  merely  states  the  ftct  that  the 
defendants  have  tbe  possesuon  of  them, 
but  not  that  they  are  in  any  way  necessary 
to  enable  the  plaintiff  to  recover  at  law. 
He  atands  solely  on  his  title  as  heir,  and 
docs  not  shew  how  the  required  production 
could  be  of  the  least  service  to  him.  As 
Lord  Rosslyn  says  in  Lady  Shajtesbvrp 
jirroasmith,  '  the  title  of  the  heir  is  a  plain 
one,  and  it  is  a  legal  title ;  all  the  &mi]y 
deeds  together  would  not  make  his  title 
better  or  worse.'  "  Then  he  says  that  the 
plaintiff  comes  to  restrain  the  defendants 
from  setting  up  outstanding  terms ;  hut 
he  proceeds  to  say  that  there  is  no  state- 
ment that  there  are  any  such.  "  Then," 
he  says,  **  there  is  a  prayer  *  that  in  the 
mean  time '  (that  is,  I  suppose,  till  the  trial 
of  such  issue  or  action)  *  the  defendants 
may  be  restrained  from  eommitting  any 
spoil,  waste  or  destruction  on  the  said 
William  Jones's  real  estates,  and  from 
selling  (9)  or  disposing  of  or  cha^ng 
and  encumbering  the  same  ;  and  that 
a  receiver  may  be  appointed.'  No  case 
was  cited  in  which  the  Court  has  interfered 
at  the  suit  of  heir  or  deviaee  to  restrain 
waste,  spoil  or  destruction," — and  this 
Knight  Bruce,  V.C.,  says  he  thinks  is 
deserving  of  special  attention — *'  by  either, 
while  they  are  litigating  their  adverse 
rights  in  a  court  of  law.  One  should 
tlUnk  the  case  of  the  devisee  a  stronger 
one  than  that  of  the  heir,  because  till  the 

(9)  The  werd  in  the  report  ii  MtUtig. 
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will  is  set  aside,  the  primd  faeie  tide  is  in  the 
devisee."  He,  therefore, dilFers  s  little  from 
Sir  A.  Hart  in  Llogd  t.  Lord  Trimleiton. 
**  Yet  in  Smith  r.  CoUyer  an  injunction 
was  refused  when  applied  for  by  the  de- 
visee against  the  heir.  I  own  I  cannot 
see  a  very  good  reason  why  the  Court, 
which  interferes  for  the  preaerration  of 
personal  property  pending  a  suit  in  the 
eocleslasUcal  court,  should  not  interpose 
to  pmerre  real  property  pending  a  suit 
concerning  the  validity  of  the  devise.  But, 
as  a  condition  of  such  interference,  the 
Court  wonld  certainly  expect  it  to  be 
•hewn  that  the  party  applying  was  pro- 
ceeding with  all  due  expedition  to  bring 
the  question  to  a  decision."  The  point  to 
which  I  apprehend  Knight  Bruce,  V.C., 
directs  attention  is  this :  that  Sir  William 
Grant  does  not  abnegate  the  right  of  the 
Court  to  interfere  in  a  case  like  this. 
He  says,  he  eannot  see  why  the  Court 
conid  not  interfere ;  and  then  he  pro- 
ceeds rather  to  throw  it  upon  a  special 
point  which  he  aeleets  in  the  hill.  That 
great  Judge  was  very  little  in  the  habit  of 
■eiiing  upon  any  special  circumstance  is 
a  case  to  difite  it  from  oUier  caaes,  hut 
whether  it  was  from  fiwling  unwilling  to 
lay  down  a  principle  of  sueh  la^  appli- 
cation as  that  no  interference  could  nnder 
any  circumstances  take  place,  or  from  feel- 
ing pressed  by  the  previous  authorities, 
especially  Smith  v.  CoUyer,  he  states  that  it 
never  has  been  done,  and  be  says  be  does 
not  see  on  principle  there  is  any  good  reason 
why,  when  you  have  interfered  to  protect 
personal  property,  pending  proceedings  in 
the  ecclesiastical  court,  you  should  not  in- 
terpose to  preserve  real  property.  **  But," 
he  says,  "  as  a  condition  of  such  interiisr- 
race,  the  Coturt  would  certunly  expect  it 
to  be  shewn  that  the  party  applying  was 
proceeding  with  all  dne  expeditim." 
Therefore,  in  that  ease  you  may  lay, 
although  there  was  there  a  very  strong 
allegation  of  waste  of  the  most  malicious 
description,  that  of  pulling  ^own  the  pro- 
perty in  question,  he  does  not  interfere, 
and  he  gives  his  reason  at  the  same  time, 
laying  it  down  that,  in  his  experience,  be 
had  never  known  any  instance  of  the 
Court  interfering  for  such  a  reason  as  that. 
One  may  Tcntuie  to  observe,  tiiat  though 
the  reason  may  not  be  satiafactory  to  onr 


minds,  now  that  we  have  amanciinted  both 
oor  luids  and  minds  in  a  great  measuTe 
from  many  conclusions  drawn  from  the 
feodal  law,  yet  a  number  of  its  conse- 
quences still  necessarily  remain  which 
could  only  be  altered  by  the  legialatare. 
Among  those,  I  apprehend,  is  the  great 
respect  which  people  hold  towards  the 
terre-tenant  of  an  estate,  and  this  Conrt 
has  refused,  except  upon  the  strongest 
grounds,  Tts.,  of  fraud  and  irreparable 
mischief  such  aa  in  tiie  case  of  mines  aad 
the  like,  to  interfere  against  the  alleged 
title  of  the  person  actually  in  poaaessioD 
of  the  property  itaelf.  la  each  extreme 
eases  as  I  IwTe  referred  to  it  has  interfend, 
but  it  has  evidentiy  shewn  throughout  a 
much  greater  and  deeper  respect  for  the 
rights  of  persons  in  possession  of  real 
estate  in  consequence  of  the  state  of  onrlaw, 
which  recognizes  a  wide  distinction  between 
real  and  personal  estate,  with  reference  to 
the  rigbts  of  the  terre-tenant,  than  have 
been  evinced  with  reference  to  interferenoe 
for  the  purpose  of  the  preservatim  of 
merely  the  personal  estate.  Of  oonrse, 
always  as  to  rents  and  profita  there  is 
an  obvious  distinction :  in  preserving  the 
peramial  estate,  it  la  the  whole,  bat  the 
rente  and  profita  are  merely  the  prodnce 
de  ame  in  anmiM,  whidi  does  not  require 
that  summary  interference  as  to  waste. 
That  is  a  case  to  a  certmn  extent  affecting 
the  corpus,  and  with  regard  to  mines,  much 
more  seriously  afecting  the  corpus.  Upon 
that  Wigram,  V.C.,  in  Davenport  v.  Dm- 
venportt  was  pressed  with  a  very  able 
argument,  and  with  all  that  had  been  said 
upon  the  subject.  I  do  not  find  the  case 
in  MoUoy  cited  before  him,  but  in  tiie  face 
of  this  decision  of  Sir  W.  Oiaat,  concurring 
with  the  observation  there  made  of  there 
being  no  good  reaaon  why  the  Court  ahonld 
not  interfere  with  reference  to  real  and 
personal  estate,  and  concurring  with  the 
observations  of  Knight  Bruoe,  V.C.,  in 
Haighy.Jagsar,  be  refuses  his  interference. 
No  doubt  the  ease  there  was  one  of  great 
suspicion,  it  being  a  mere  fishing  bill,  the 
plaintiff  having  been  nineteen  years  out  of 
possession,  and  there  being  many  other 
circumstancea  unfavourable  to  his  case. 

The  result  of  the  authorities  is  tiiiit 
that  tiiere  is  no  ,caae  whatever  <^  vnA 
interfbxmoe  ever  having  been  exereiaed. 
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!■  tbfl  fint  mstanee,  llw  Judges  defined 
to  my,  and  I  nspeetfblly  beg  to  foU 
low  tbem  in  declining  to  nft  that 
there  may  not  be  a  case  made  out,  eren 
irith  reierence  to  real  estate,  which  would 
be  acknowledged  by  everybody  to  be  a 
cue  for  interference,  or  that  there  may 
Dot  be  a  posaible  caae  made  out,  in  which 
partiet  being  in  litigation  on  merely  a 
i^al  title,  there  may  be  such  an  utter 
dMtmetion,  such  stripping  of  timber,  as 
VIee  Chancellor  Knight  Brace  mentionedi 
«  puUing  down  the  eai^tal  messuage, 
or  other  ORnmitanee  as  might  juutiSj 
a  interfcrenee.  The  iU«t*  only  go  to 
ndi  easea  as  those,  and  in  those  dieto 
I  ratifcly  aeqniesee,  and  if  sucb  a  ease 
shonld  hereafter  arise,  I  do  not  for  one 
moment  attempt  to  hold  out  that  so 
salutary  a  jurisdiction  may  not  be  exer- 
cised for  the  prevention  of  snch  malicious 
acta,  spoil,  trespass  and  injury  during  the 
tiaie  when  the  rights  of  the  parties  are  in 
Ktoal  litigation ;  but  I  must  say  it  will 
require  a  elear  case  of  that  description  to 
be  made  out,  looking  at  the  authorities 
sad  vbat  has  taken  place,  before  the 
Ceart  can  be  called  upon  so  to  interfere. 
Upon  the  ftoe  of  thh  bill,  all  I  find  is, 
flnt,  the  ease  as  to  the  rents  and  profits, 
which  I  have  dealt  with ;  secondly,  with 
i^ard  to  the  alleged  loss  of  rents  and 
profits  by  the  tenants  not  paying  either 
party,  which  I  have  also  dealt  with; 
thirdly,  the  allegation  as  to  the  timber,  no 
specific  allegation  being  charged,  but  a 
nere  general  allegation  that  they  have  cut 
down  a  oonsiderablequantity  of  timber,  that 
some  of  it  was  of  an  ornamental  character, 
and  some  was  notripefbrcntting;  that  they 
had  sold  the  Umber  growing  on  the  estate 
and  received  the  produce  thereof.  There 
is  nothing  Hke  ilut  stripping  the  estate 
of  the  timber,  nothing  like  £at  destmc- 
tion  of  the  proper^  which  is  required 
before  the  Court  can  interfere  in  such  a 
case  as  this ;  and  as  to  the  title  of  the 
plaintiff,  it  is  in  a  much  less  bvonrable 
position  in  numy  respects.  I  do  not  say 
it  is,  like  the  case  of  Davenport  v. 
Annpofi,  a  mere  fishing  hill,  but  it  is 
a  much  less  favourable  case  than  /ones 
V.  /me*,  the  tiUe  there  alleged  being 
that  of  mere  heirahip  and  a  will  ob- 
tUBsd  by  ftaud.    In  this  ease  the  pluntiff 


is  obliged  to  state,  and  he  states  his  ease 

perf^Uy  Mriy  and  honestly  on  the  fhee 
of  the  bill,  that,  in  order  to  make  out 
his  title  to  this  property  he  has  to  go 
through  a  pedigree  and  exhaust  the  issue  of 
numerous  persons  descended  from  an  an- 
cestor who  died  so  long  ago  as  the  fifteenth 
century,  and  that  that  matter  is  actually 
pending  for  adjudication  before  a  certain 
branch  of  the  legislators,  who  have  as  yet 
come  to  no  determination  upon  it,  and 
iriio  have  not,  as  it  appears  to  me,  ex- 
pressed, although  I  do  not  think  it  would 
make  any  material  distinction,  an  opinion 
laTonrable  to  him  except  upon  two  of 
thoae  obstacles  which  he  found  in  his  way; 
and  in  sueh  a  ease  as  this,  where  other 
persons  are  cluming  under  a  title,  who  have 
come  into  possession,  and  who  are  enjoy- 
ing that  right  which  the  law  confers  upon 
those  who  can  obtain  the  attornment  of 
the  tenants,  I  think  I  shonld  be  going  very 
far  beyond  anything  which  the  Court  has 
hitherto  sanctioned,  and  I  should  be  actoally 
opposing  the  case  of/Mieiv./MM,if  Iheld 
that  relief  could  now  be  given  to  Uie  plain- 
tiff in  this  cause. 

There  is  one  observation  to  be  made 
npon  that  ground  upon  which  Sir  W. 
Grant  seems  to  prefinr  lestmg  the  ease 
ultimately  in  Jenet  t.  /ones,  Tis.  the  time 
which  elapsed  before  proceedings  were 
taken.  Jt  is  quite  txue  that  in  this  ease 
Lord  Talbot  has  taken  a  wise  and,  no 
doubt,  a  most  beneficial  course.  At  the 
same  time,  if  he  wants  such  a  remedy 
as  this,— -if  he  wants,  with  a  high  hand,  to 
stay  the  receipt  of  the  rents  and  profits 
and  the  enjoyment  of  the  estote  by  those 
upon  whom  the  law  confers  the  enjoyment 
till  they  are  displaced,— I  am  by  no  means 
so  clear  that  his  best  and  most  prudent 
coarse  would  not  be  to  proceed,  if  he  is 
prepared  to  prove  his  pedigree,  and  it  is 
not  contended  by  counsel,  and  I  apprehend 
that  it  eonld  not  be  succeBsfnlly  contended, 
that  it  was  out  of  his  power  to  proceed,  to 
recover  this  estate  by  law.  In  snch  a  case 
he  would  prove  the  patent  of  the  original 
earl ;  he  would  next  prove  his  descent ; 
and  he  would  next  prove  that  he  is  the 
person  entitled  as  earl ;  and,  I  apprehend, 
that  it  is  no  answer  to  that  case  to  say 
that  the  House  of  Lords  has  not  yet  ad- 
mitted him  to  a  seat  in  that  House.    I  do 
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not  express  ike  slightest  opinion  whateret 
upon  Uie  result  of  the  proceedings  before 
the  House  of  Lords ;  but  the  question  I 
have  to  consider  ii,  whether  he  could  not 
hare  taken  proceedings  at  law,  and*  if  he 
required  this  summary  remedy,  whether  be 
could  not  satisfy  this  Court  dbat  there  was 
a  suit  pending  at  law  between  him  and 
the  defendants  in  possession,  which  would 
try  the  right  as  between  him  and  them. 
There  is  certainly  no  averment  in  the 
bill ;  it  is  contrary  to  the  fact,  and  there- 
fore could  not  be  stated,  that  any  pro- 
ceeding whatever  in  a  court  of  law  is 
pending  as  to  these  estates.  He  is  now 
attempting  to  establish  his  right  to  a  seat 
in  the  House  of  Lords,  and  he  says  that 
that  will  be  a  step  towards  establishing 
his  right  in  the  ejectment.  An  analogoua 
case  struck  my  mind,  which  I  believe 
not  only  might  arise  but  has  arisen  in 
some  cases.  Take  the  case  of  a  devise  to 
an  executor  simply,  not  named,  and  an- 
other instrument  naming  the  executor, 
and  litigation  in  the  ecclesiastical  court 
to  find  out  who  is  the  executor :  I  appre- 
hend, in  that  case,  you  would  be  obliged 
td  go  to  the  ecclesiastical  court  to  make 
yourself  out  an  executor,  and  yet  you  are 
executor  before  probate,  and  therefore  you 
could  bring  your  action  ;  and  I  apprehend, 
if  it  was  thought  necessary  to  have  an 
arrangement  made  pending  the  litigation 
in  the  ecclesiastical  court  as  to  who 
was  or  was  not  executor,  this  Court 
would  require  to  be  satisfied  that  there 
was  a  bond  fide  litigation  between  you  and 
the  parties  claiming  the  real  estate,  which 
was  a  litigation  to  establish  your  right  in 
a  court  of  law  to  that  property  which  you 
seek  to  have  protected  during  that  litiga- 
tion. I  think  if  it  stood  on  that  narrower 
ground,  which  I  do  not  rest  it  on  because 
the  broader  grounds  are  sufficient  to  rest 
it  upon,  there  would  be  considerable  diffi- 
culty in  supporting  this  bill  against  the 
demurrer. 

There  is  another  and  singular  evidence 
of  weakness  in  the  prayer,  which  prays 
that  the  estates  may  be  held  until  the 
pluntiff  or  the  persons  entitled  may  pos- 
sess the  property.  That  is  a  singular 
instance  of  weakness  in  stating  the  title. 

Now,  the  plea  is  to  that  portion  of  the 
bill  which  seeks  for  a  receiver  in  respect 


of  certain  estates  vested  in  the  defendants 
as  trustees  for  whoever  may  turn  out  to 
be  entitled  under  the  original  act.  The 
plaintiff  aska  to  have  certain  accounts  of 
rents  and  profits  and  oUier  relief  of  thit 
description,  on  the  ground  that  he  is  the 
heir ;  he  could  not  maintain  Ids  bill  on 
the  ground  that  he  or  some  other  pencm  is 
the  heir.  The  defendant  pleads  that  he ' 
is  not  entitled.  Mr.  Rolt  says.  No,  that 
is  not  our  equity  ;  it  is  that  the  thing  is  in 
contest :  our  equity  is,  I  aver  that  I  sm 
heir.  I  apprehend  that  nobody  can  come 
here  and  say,  I  raise  this  contest  as 
amicus  Curiee,  I  aver  that  I  am  heir; 
somebody  else  says  that  I  am  not,  and 
whilst  the  thing  Is  in  contest  I  want  to 
have  this  property  preserved ;  and,  there- 
fore, to  say  that  I  am  not  heir  is  only 
again  repeating  what  I  have  said  in  the 
bill.  I  have  said  in  the  bill,  that  my 
equity  is  founded  upon  there  being  that 
contest  between  us  as  to  whether  you 
or  I  am  the  person  entitled  to  the  pro- 
perty. If  it  rests  upon  that,  then  all  the 
previous  arguments  applied  to  the  dfr^ 
murrer  apply  to  this.  If  you  profess  to  rest 
simply  upon  this,  that  during  this  contest 
the  Court,  simply  on  the  ground  of  this 
contest,  will  take  possession  of  the  property, 
irrespective  of  the  right  which  you  may 
ultimately  maintain,  I  apprehend  that 
that  alone  will  not  do,  if  the  defendant,  by 
way  of  defence  to  the  whole  litigatioa, 
says,  I  am  prepared  to  prove  in  the  pro- 
gress of  this  cause  that  you  have  not  tfae 
slightest  intoest  in  the  question  at  issue, 
and  you  are  not  in  a  condition  to  muntain 
the  bill.  A  n^ative  plea  of  no  heir  is 
admitted  to  be  a  good  plea  in  all  cases.  I 
apprehend  that  the  reason  it  is  not  usually 
pleaded  that  you  are  not  next  of  kin,  when 
you  apply  for  a  receiver  pendettte  lite  in 
the  Ecclesiastical  Court,  is  that,  with  re- 
gard to  the  question  of  receivership,  the 
thing  would  be  wholly  inoperative.  It 
appears  to  me  that  on  replying  to  the  plea 
the  suit  is  not  out  of  court ;  &e  suit  is  in 
litigation ;  the  Court  is  master  of  all  die 
facts,  and  knows  that  there  is  a  queatini 
to  he  tried,  and  grants  a  receiver  if  it  thinks 
it  right  under  all  the  circumstances  of  the 
case.  It  seems  to  me  that  inlaw  this  a  good 
plea  to  the  bill.  I  cannot  conceive  any  more 
complete  defence  to  any  bill  thantosay,you,- 
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Aepenoa  saing  me,  ar«  an  entin  stranger 
Hid  bave  no  interest  whatever  in  tfae  mat> 
to*.  You  may  reply  to  that,  I  shall  prove 
&e  contrary.  There  is  then  a  contest,  and 
an  interlocutory  application  may  be  made 
dnriag  that  contest.  The  plea  is  clearly 
good;  and  with  regard  to  its  being  over- 
ruled by  this  Tolantary  answer,  I  do  not 
dunk  I  can  hold  that;  though  if  the  answer 
weie  to  discover  anything  which  the  de- 
Jendant  lefoses  to  discover,  that  would 
overrule  the  plea.  That  it  the  only  objeo- 
lion  niged  to  tfae  Soma,  I  am  hound  to 
ay  that  I  have  not  looked  car^ully  into 
flw  form  myself,  but  I  have  taken  for 
granted  that  the  counsel  here  have  so 
investigated  it,  and  that  is  the  only  objec- 
tion vwde.  I  must  allow  both  the  de« 
morrer  and  the  plea ;  but  I  give  leave  to 
■mend  as  to  the  plea. 

Mr.RoU. — We  do  not  require  that.  We 
will  take  issue  on  the  plea. 

Feb.  1. — The  plaintiff  having  replied  to 
the  plea,— 

Mr.  RtU  and  Mr,  Shajiter  now  moved 
far  a  receiver. 

Mr.  Jamett  Mr,  Cainu  and  Mr,  C 
Half  opposed  die  motion. 

Mr,  Belt  replied. 

Wood,  V.C. — Thia  is  not  the  ordinary 
cue,  which  Mr.  James  has  represented  it 
to  be,  of  a  tmstee,  who  being  in  possession 
of  a  trust  ettate,  happens  to  have  cast  upon 
lam  the  benefleial  intereat.  It  is  the  ease 
itf  two  persons  who,  being  tmsteei,  choose 
to  accept  another  trust,  which  pats  them  in 
£net  conflict  with  the  penona  who  ultl- 
nately  may  be  entitled.  Having  entered 
M  tmiteet  nnder  the  act  of  parliament, 
ttey  ebooae  alao  to  say  that  they  have 
ueepted  another  trust,  which,  in  a  great 
meaiure,  incapacitates  them  from  dis- 
ehi^ng  properly  the  trust  reposed  in 
them  by  the  act.  If  Lord  Talbot  had 
IvoQght  the  title  to  tfae  earldom  much 
nesrer  to  a  conclusion  than  be  haa  at 
present  done,  I  should  have  had  very  little 
hesitation  in  interfering  by  appointing 
e  leeeiver  at  once ;  but  the  difficulty  of 
^  ease  ia  this,  and  he  himself  atates  his 
diffienltiet  very  &{rly  and  properly  in 
lui  bill,  that  Uiere  are  some  three  points 
KBiuDing  to  be  established  before  he 
Vn  tauav,  ZZTIL— GHAaa 


arrives  at  the  first  step  towards  making 
out  Iris  title,  and  which  it  is  necessary 
that  he  should  establish.  It  appears  to 
me  that  if  the  rents  are  not  in  any  dan- 
ger, and  if  these  gentlemen  are  actually 
accumulating  tfae  rents,  no  difficulty  can 
arise  from  tfaeir  continoing  to  receive  them, 
if  any  obstacle  on  the  part  of  the  Karl,  who 
makes  this  motion,  ia  removed.  I  think 
the  right  course  will  be  for  the  Court  to 
content  itself  with  an  nndertddng  until  the 
hearing  on  Uie  part  of  Messra.  Hope  Soott 
and  Bellasia,  tliat  they  will  not  in  any  way 
dispose  of  the  net  rmtt  of  any  portion  of 
the  estates  comprised  in  the  Estate  Acts 
(43  Geo.  8.  c.  xl.  and  6  &  7  Vict.  e.  xxviii.) 
after  payment  thereout  of  the  expense  of 
management  and  of  any  charges  affecting 
the  same,  created  prior  to  tfae  decease  of  the 
late  Earl,  without  tfae  leave  of  the  Court, 
otherwise  than  by  investing  tfae  same  in 
their  joint  names  and  accumulating  the 
dividends.  Then  the  plaintiff  must  give  a 
similar  undertaking  at  to  the  rents  received, 
or  to  be  received,  by  him.  Then  an  in- 
quiry at  chambers  whether  any,  and  which, 
of  the  estates  comprised  in  the  said  recited 
set  are  now  in  Uie  possession  of  the  tenants, 
who  are  not  now  paying  rent  either  to  the 
plaintiff  or  to  the  defendanta,  Mr.  Hope 
Scott  and  Mr.  Seijeant  Bellasis  ;  and  that 
a  receiver  be  appointed  of  such  estates,  if 
any,  with  liberty  to  the  last-named  defen- 
dants to  propose  themselves. 

FuLLGooaT  ^ 

O'  f  VAM8ITTART   V.  VAN8IT- 

March  10,  11.  J 

Baron  and  Feme—Specific  Performance 
— Delegation  qf  ParentM  Authoritif — PuhUe 

Policy, 

A  wife  sued  her  husband  in  the  eeelesiat- 
tical  court  for  a  divorce,  on  the  ground  of 
adultery  and  cruelty.  A  cornfromee  of  the 
emt  was  negotiated^  and  an  agreement  wa$ 
signed  by  them  as  instructions  for  a  deed  of 
separation.  The  agreement  contained  *ti- 
pulaiiMa  as  to  the  maintenanect  custody 
and  education  of  the  chilA^en,  and  as  to  iht 
property,  present  and  future,  qfthehushand 
and  wife.  Among  the  stipulations  as  to  the 
2P 


Digitized  by 


COURTS  OF  CHANCERY :  t»" 


390' 

ehildrm  it  was  provided  thai  the  wife  waa 
to  have  euttotfy  of  too  of  them,  and  that 
in  the  event  of  the  death  of  either  or  both, 
the  husband  wax  to  be  at  lUterty  to  place  one 
or  both  of  the  aurviving  ehildren  in  their 
etead  under  her  charge;  and  that  none  of 
the  children  should  be  sent  to  any  echool  in 
B,  but  that  neither  of  the  children  left  in 
the  hutband's  care  should  he  sent  to  any 
school  without  the  written  consent  of  both 
father  and  mother.  A  bill  was  filed,  by  the 
ts^St  for  the  specific  perjormance  ^  the 
agreement,  and  the  execution  by  the  husband 
of  a  deed  of  separtUion  m  aeeordanee  there' 
»iih  ;  and  to  this  bill  a  demwrrer  by  the 
hnsiband  was  allowed,  on  the  ground  of  the 
provisions  as  to  the  ehildren  beii^  contrary 
to  pttbUe  policy* 

The  demurrer  in  this  case  (reported 
ante,  page  222)  came  on  for  argument 
upon  an  appeal,  by  the  plaintiff,  from  the 
decision  of  Wood,  V.C. 

The  bill  wai  for  the  specific  performance 
of  an  agreement  for  separation,  involving 
stipulations  as  to  the  custody,  &c,  of  the 
ehildren,  and  the  husband  demurred,  on 
the  following  gioanda : — Firs^  that  no 
trustee  had  executed  the  agreement; 
secondly,  that  the  custody  of  the  children 
being  given  up  by  the  &ther  was  contrary 
to  public  policy ;  and,  thirdly,  that  the 
Court  could  not  execute  such  an  agree- 
ment. 

The  Vice  Chancellor  allowed  the  de- 
mnrrer. 

Mr.  Rolt  and  Afr.  Bilton,  in  support  of 
the  appeal. — Upon  the  first  point,  Bateman 
T.  the  Countess  of  Ross  (1)  and  Wilson  v. 
Wilson  (2)  shew  that  a  wife  is  competent 
in  a  Slut  in  the  ecclesiastical  court  to  put 
an  end  to  the  suit  without  the  iuterrention 
of  a  trustee.  Besides,  the  trustee  joins  in 
this  bill,  and  there  is  no  necessity  for  his 
covenant— v^i^r  v.  Augier  (8),  Clongh 
T.  Lambert  (4).  If  it  were  necessary  that 
the  trustee  should  be  an  original  contract- 
ing party,  when  in  theory  the  husband 
and  wife,  though  suing  each  other,  were 

(1)  1  Dow,  P.C.  285. 

(2)  1  H.L.  Cm.  638;  b.  c.  8  lUd.  40 ;  28  Law 
J.  Rep.  (H.B.)  CbsDC.  697. 

(S)  Free.  Chute.  407. 
(4)  10  Sim.  174. 


one  person,  Mr.  Bosk  ha«  nbstrntially 
been  »neh  party.  There  was,  however,  do 
necessity  for  a  trustee  to  be  a  party,  as 
there  was  sufficient  consideration  in  the 
suit  being  put  an  end  to,  and  also  in  the 
wife  providing  that  there  should  be  a 
trustee,  and  in  that  trustee  coming  in 
and  adopting  the  agreement.  Upon  the 
second  point,  as  to  public  policy.  The 
law  recognizes  the  right  of  a  wife  ia  a 
ease  of  adultery  and  cruelty ;  and  it 
must  be  admitted  here,  on  this  demurrer, 
that  the  husband  has  been  guilty  of 
adultery  and  cruelty.  On  a  separation  in 
such  a  ease  the  law  reiMgniies  aneh  an 
arrangement.  If  it  were  otherwise  thm 
would  be  left  no  room  for  the  accommoda- 
tion of  their  differences,  which  would  be 
opposed  to  the  wisdom  and  object  of  the 
law.  In  this  case,  the  arrangements  as  to 
the  property  are  those  ordinarily  adopted. 
Then  there  was  a  scheme  for  the  manage- 
ment of  the  children,  and  after  all  that  can 
be  said,  it  is  not  repugnant  to  the  public 
policy  that  a  mother  should  have  the  .care 
of  two  of  her  children.  The  plaintifis  do 
not  seek  a  decree  to  restrain  the  husband 
from  exercising  his  legal  rights  over  his 
children,  but  that  he  afaonld  bind  himself 
to  two  things:  first,  that  the  wife  should 
be  permitted  to  live  separately ;  and, 
secondly,  that  the  care  of  the  children 
should  be  as  provided  by  the  agreement. 
The  plaintiffs  ask  only  for  the  execution 
by  the  husband  of  a  deed  to  that  effect. 
The  plaintiff,  Mrs.  Vansittart,  is  obliged 
to  ask  for  the  execution  of  the  whole 
agreement,  but  she  would  be  willing  to 
leave  open  the  question  as  to  the  children. 
What  she  asks  must  be  shewn  to  be 
against  the  law,  or  the  defendant's  olijjeo- 
tion  comes  to  nothing.— They  xefierred  also 
to— 

St,  John  T.  St.  John,  11  Yes.  5S5. 
Westmeath  v.  Westmeatht  Jac.  126, 149. 
Elworthy  v.  Bird,  2  Sim.  &  Stu.  278; 

B,  c.  3  Law  J.  Rep.  Chanc.  190. 
Re  Lord   Westmeath's  chUdren,  Jac. 

251,  n.  (c). 
Hindley  v.  the  Marquis  of  Westmeath, 

6  B.  &  C.  200;  1.0.  5  Law  J.  Bep. 

K.B.  115. 
JoddreU  v.   Joddrell,  9  Beav.  45; 

s.  c.  Ifi  Law  J.  Rep.  (m.s.)  Chanc. 

17. 
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ffebtter  ▼.  WebOer,  4  De  Gex,  H.  ft 
0. 487 ;  B.  0.  S8  Law  J.  Rep.  (h.s.) 
Cbane.  837. 

LoKD  JusncB  Tdbner  inqoired  whether 
there  was  any  case  where  the  Court  had 
ezeented  an  agreement  of  this  kind  as  to 
children. 

Mr.  Roll  replied  that  there  waa  none. 
ff$pe  T.  Hope  (5)  had  no  bemng  on  thia 
caw.  There  Uiere  waa  a  provision  which 
was  repugnant  to  all  notions  of  justice. 

LoBD  JusncB  TuBHBR.— Can  a  hnaband 
eoDtraet  to  waive  hb  obligation  aa  to  hie 
eUldien? 

iff.  Bait. — There  ia  nothing  in  liia  exe- 
cution of  this  deed  to  prevent  his  making 
any  application  with  regard  to  them  to  the 
Court. 

The  LoED  Chancellor  (without  calling 
on  the  SoUeitor  Oemeral  and  Mr,  Dart,  who 
speared  for  the  respondent)  said — The 
Coart  In  this  case  does  not  think  it  neces- 
■uy  to  trouble  counsel  on  the  otlier  side, 

th^  are  alJ  peifeeUy  elear  that  the  de- 
cision of  the  Vice  Chancellor  must  be 
•ffirawd. 

This  is  a  bill  filed  for  the  spedfic  perform- 
■ace  of  an  agreement  for  a  deed  of  aepara* 
tioo  between  husband  and  wife.  The  bill 
wu  Sled  in  1857i  and  upon  argument  the 
Vice  Chancellor  tdlowed  the  demurrer,  and 
the  case  comes  before  us  upon  appeal  from 
that  decision.  From  the  statements  in  the 
hill,  which  must  be  taken  on  this  demurrer 
to  he  admitted,  but  merely  for  the  purposes 
of  this  case,  it  appears  that  a  suit  had  been* 
institttted,  and  was  pending  in  the  eoclesi- 
Mieal  court  against  the  husband  on  the 
pound  of  ernel^  and  adultery ;  that  led 
to  a  negotiation  between  the  parties  for  a 
compromise  of  the  suit,  which  resulted  in 
the  ^reement  now  in  question.  By  that 
agreement  there  are  various  stipulations ; 
IB  the  first  place  providing  for  the  main- 
tenance, then  for  the  custody  and  care  of 
the  children  and  their  education ;  and, 
Isstly,  with  reference  to  after-acquired  pro- 
perty both  of  the  husband  and  wife.  With 
respect  to  the  stipulatlooa  as  to  the  edu- 
GStion  of  the  children,  I  cannot  help  ob- 

«)  S8  Law  J.  Rep.  (M.i.)  Ch>nc.  417;  e. 
41>t0ci,  M.ft  O.  S28(  3S  Law  J.  Rep.  (ii.b.) 
Chiae.cn. 


serving  that  it  aeenu  to  have  been  con- 
sidered that  some  care  was  required  to 
provide  for  the  species  of  education  which 
they  should  have  while  they  remained 
under  the  care  of  Mrs.  Vansittart,  and 
therefore  there  might  be  some  reason  to 
suppose  that  that  which  had  been  sug- 
gested to  the  Court  had  really  occurred ; 
that  some  care  and  caution  was  necessary 
to  provide  for  the  children  being  educated 
in  the  religion  professed  by  the  husband. 
However  that  may  be,  there  were  general 
stipulations  in  the  agreement,  and  the 
question  now  comes  before  the  Court  aa 
to  whetluT  this  is  a  fit  agreement  for  the 
Court  to  deeree  speeifle  perfonnanee  off 
Separation  deeds  are  contracts  of  a  very 
peculiar  kind ;  I  should  say  they  were 
rather  tolerated  than  sanctioned  by  the  law. 
They  may  be  enforced  at  law  indirectly 
through  the  medium  of  covenants  which 
are  entered  into  between  the  husband  and 
trustees.  They  are  enforceable  in  equity 
with  regard  to  such  stipulations  as  are  not 
contrary  to  law  or  in  contravention  of 
public  policy,  upim  which  the  best  interests 
of  society  may  depend.  But  there  is 
peculiarity  attendant  upon  contracta  of 
this  kind,  that  the  very  basis  of  them, 
namely,  Uie  agreement  for  separation,  ia 
one  that  cannot  be  enforced.  No  Court 
would  restrain  a  suit  by  either  husband 
or  wife,  after  the  execution  either  of  an 
agreement  or  a  deed  of  separation,  for 
restitution  of  conjugal  rights ;  and  if  the 
deed  only  contained  an  agreement  of  that 
kind,  according  to  what  was  said  by  Lord 
Eldon,  I  think  in  the  case  of  iVetimeath  v. 
Wesimeatht  the.  deed  would  be  invalid. 
Therefore  it  is,  as  I  have  said,  a  contract 
(tf  a  very  peculiar  description,  the  vary 
basis  of  which  does  not  amount  to  any- 
thing obligatory  on  the  parties,  but  which 
is  a  mere  voluntary  engagement  determin- 
able at  their  will.  Now,  that  bring  so, 
it  is  necessary  in  all  these  eases  to  look 
very  closely  and  particularly  at  the  stipu- 
lations of  the  deed  or  of  the  agreement. 
It  is  a  perfectly  different  question,  sup- 
posing the  deed  had  been  executed,  whe- 
ther the  Court  would  enforce  certain  stipu- 
lations in  that  deed,  which  might  be  in 
accordance  with  law.  There  may  be  in 
the  deed  which  baa  been  actually  executed, 
■tipulationa  whieh  an  in  violation  of  law 
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or  of  public  policy.  I  apprehend  that 
they  would  not  inralidate  the  other  parts 
of  die  deed  or  prevent  a  Court  of  equity 
from  carrying  into  effect  tnch  portiont  of 
thft  deed  as  were  eonsistent  with  law,  and 
eonriitent  with  all  the  oouiiderations  on 
which  deeds  of  this  description  are  allowed 
to  he  valid. 

There  is  this  distinction  between  the  case 
to  which  I  have  adverted,  of  a  deed  actually 
executed,  and  that  of  an  application  to.  the 
Court  for  the  specific  performance  of  an 
agreement  for  the  execution  of  snch  a  deed : 
an  agreement  of  that  description  is  entire, 
the  eonsideration  for  it  must  be  taken  alto- 
gether. Taking  this  very  ease,  Uie  hus- 
band might  have  been  content  to  entn- 
into  an  agreement  eontainii^  all  the  stipu- 
lations which  are  to  be  found  in  this  dosd, 
but  he  mi^t  have  objected  to  enter  into 
an  agreement  which  contained  only  a 
portion  of  the  stipulations ;  and,  therefore, 
when  a  question  arises  as  to  whether  a 
Court  of  equity  will  decree  a  specific  per- 
formance of  an  agreement  of  this  descrip- 
tion, the  whole  of  it  must  he  taken  into 
eonsideration  and  the  whole  of  its  provi- 
sions must  be  regarded.  You  cannot  sepa- 
rate one  portion  of  it  from  the  other  and 
say,  "  We  will  decree  a  specific  perform- 
ance of  that  part."  It  must  be  taken  in  its 
entirety ;  and  if  diere  are  any  provisions 
which  are  contrary  to  law  or  contrary  to 
public  policy,  1  apprehend  that  a  Court 
of  equity  will  never  enforce  the  specific 
performance  of  an  agreement  of  that  kind. 
It  seemed  to  be  conceded  in  the  aigument 
by  Mr.  Rol  t,  that  that  was  precisely  the  state 
of  the  law  with  regard  to  a  deed  actually 
completed  and  executed ;  that  that  deed 
would  be  enforceable  in  respect  of  such  pro- 
visions as  were  not  contrary  to  law,  al- 
though it  might  contain  stipulations  which 
were  against  law  or  against  public  policy. 
We  have  then  only  to  look  to  this  agree- 
ment to  see  whether  it  does  contain  any 
such  ttipnlations ;  and  1  think  upon  the 
present  oeea^an  it  is  quite  unnecesssry  to 
go  fhrther  than  to  that  portion  of  the  agree- 
ment which  relates  to  the  children.  Tliere 
is  a  provision  made,  by  which,  as  it  ap- 
pears  to  me,  the  husband  agrees  to  divest 
himself  of  that  authority  which  belongs  to 
him  by  nature,  and  which  is  enforced  by 
law  and  by  public  policy ;  to  divest  him- 


•elf  of  the  controul  and  auUiority  which  ha 
pmsessea  both  by  nature  and  by  law  om 
his  children.   And  there  is,  moreover, 
ratlier  an  extraordinary  stipulation  in  this 
agreement  with  regaid  to  the  children.  As 
the  Vice  Chancellor  says,  Huj  seem  to  ha 
regarded  as  if  they  were  a  burthen  upon 
the  parents ;  and  there  is  a  stipulation, 
that  *'  in  the  event  of  the  death  of  either 
Alice  Rosalie  or  Cyril  Bexley,  or  both, 
Mr.  Vansittart  to  he  at  liberty  to  place 
either  one  or  bodi  of  the  surviving  children 
in  their  stead  under  her  charge,  bat  no 
reduction  to  he  made  in  the  aUowanee  to 
Mrs.  Vansittart;"  so  that  a  provision  is 
made  hers  for  relieving  the  father  from 
what  appears  to  have  h«en  considered  the 
burthen  at  maintenance  and  diaiue  of  diose 
children,  uid  to  throw  it  upon  ue  wifo  at 
his  discretion.  Now,  it  has  been  sud,  that 
there  is  nothing  contrary  to  public  policy 
in  this.    The  ailment  is,  that  a  iathor 
may,  if  he  pleases,  divest  himself  of  the 
au^ority  which  he  possesses  over  his  chil- 
dren and  may  transfer  it  to  another,  and 
that  there  is  nothing  against  the  policy  of 
the  law  in  snch  a  stipulation.  If  the  matter 
were  rea  integra,  I  certainly  should  have  a 
very  strong  opinion  that  it  was  contrary  to 
public  policy,  and  to  the  policy,  aa  I  have 
said,  on  which  the  best  and  dearest  interests 
of  society  may  depend.    But  thia  question 
has  been  considered,  aa  it  appeara  to 
and  decided  more  than  once  so  completely 
that  it  is  impossible  for  us,  at  least  accord- 
ing to  my  judgment,  to  come  to  any  otbor 
conclusion  than  that  this  is  a  stipulation 
which  will  not  be  enforced  by  law,   I  will 
take  the  case  that  has  been  mentioned  in 
the  course  of  the  ailment  of  St.  John  v. 
Si.  John,  where  Lord  Eldon  says  this  >— 
**  Then  how  is  it  as  to  the  children  ?  The 
father  has  controul  over  them  by  the  law, 
as  the  law  Imposes  upon  him,  with  reference 
to  the  public  welfrire,  most  important  duties 
as  to  Uiem.    If  the  husband  can  contract 
with  his  wife,  who  cannot  by  law  contract 
widi  him  (and  in  this  instance  the  contract 
aa  to  the  children  is  between  the  husband 
and  wife  only),  it  deserves  great  consider- 
ation before  the  Court  of  law  should  by 
habeas  corpus  upon  a  unilateral  covensnt, 
as  the  Scotch  call  it,  take  from  him  the 
custody  and  controul  of  his  children  thrown 
upon  him  by  the  law,  not  for  his  grattficft- 
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tion,  bat  on  account  of  his  duties,  and  place 
them  against  his  will  in  the  huds  of  his 

wife- 
ID  the  case  of  Hope  Hope  it  is  quite 
tnie  there  was  a  d^ded  objection  to  the 
igreementa  on  the  ground  that  the  parties 
fcad  made  arrangementa  to  facilitate  the 
dirorce  which  was  sought  for  on  the  part 
of  the  wife.  But  in  ^t  ease,  the  ques- 
tion as  to  ^  contronl  and  custody  of  the 
Aildren  was  also  considered  in  die  judg- 
Bent  of  this  Court,  waA  Lord  Justice  Tuiv 
ner,  as  I  observe,  expreasly  adTerted  to 
dist  point,  and  said,  *'  The  first  article 
prorided  that  Mr.  Jean  Henry  Hope  should 
remain  under  the  custody  of  his  mother, 
and  the  third,  that  Mrs*  Hope  should  un- 
dertake not  to  oppose  the  suit  for  a  divorce 
iastitated  by  her  husband.  The  first  of 
these  two  provisions  was  in  direct  contra- 
vention of  the  Lord  Chancellor  and  of  the 
settled  law  and  policy  of  the  country.  A 
filler  had  by  that  law  and  policy  the  cus- 
tody of  hia  children  and  the  contronl  over 
Aem,  and  that  not  for  ISm  own  gratifica- 
tion, but  on  account  of  his  duties  and  with 
icferance  to  the  public  wellan."  Then 
fab  Lordship  goes  on  to  refer  to  the  case 
of  St.  John  V.  St.  John,  citing  the  passage 
I  have  mentioned. 

In  this  very  case  the  Vice  Chancellor 
also  held  in  the  same  way  as  in  the  former 
cases,  with  regard  to  this  stipulation  as  to 
the  children.  He  said  there  were  certain 
stipulations  whkh  the  Court  could  not 
caforee  againat  the  wife,  even  assuming 
that  they  were  not  against  public  policy. 
She  was  to  have  the  custody  of  some  of 
the  diildren  after  they  were  seven  years 
old,  and  to  have  a  benefit  or  obligation 
which  she  could  not  have  obtained  by  a 
divorce.  Very  particular  stipulations  were 
also  contained  "as  to  their  education, 
their  instruction  in  the  Church  Cate- 
chism, their  having  a  Protestant  tutor  or 
goremess;  all  which  could  not  be  en- 
kntd  against  her,  if  she  failed  to  observe 
them."  Then  he  goes  on  to  observe  that 
the  jurisdiction  would  be  different  if  tlie 
children  were  wards  of  Court.  That  is  a 
very  natural  observation  in  the  case.  Sup- 
pose the  Court  were  to  direct  this  deed  to 
be  executed.  It  ia  contended^  on  the  part 
of  the  wife,  that  the  Court  might  diret^  the 
'  deed  to  he  oxecuted,  and  tlwn  enforee  or 


not  enforce  the  stipulations  of  the  deed,  as 
it  might  happen,  afterwards.  But  what 
would  be  the  object  of  directing  the  deed 
to  be  executed?  It  is  quite  clear,  that  if 
the  wife  were  to  fail  to  fulfil  those  oblige^ 
tions  which  are  said  to  be  imposed  upon 
her  under  this  agreement,  namely,  of  edu- 
cating the  children  in  the  religion  which  is 
professed  by  the  husband,  there  would  be 
no  power  in  thla  Court  to  compel  the  wife 
to  do  her  duty  in  that  respect ;  and  there- 
fore if  the  Court  wen  to  direct  the  exeen- 
tion  of  the  deed,  it  would  be  doing  that 
which  would  be  perfectly  nugatory,  be- 
cause there  would  be  no  means  whatever 
of  enforcing  the  stipulations  now  contained 
in  the  agreement,  which  stipulations  may 
have  been  the  consideration  whidi  induct 
the  husband  to  agree  to  enter  into  articles 
of  that  description. 

Then  the  question  really  cornea  to  tiiis : 
•—Where  there  is  an  i^reement  of  this 
deseription,  which  it  is  admitted  must  be 
taken  in  ita  entirety,  which  ia  founded 
upon  a  consideration  whieh  ia  entire,  and 
cannot  be  separated,  which,  supposing  a 
specific  performance  were  decreed,  could 
not  be  enforced  if  embodied  in  a  deed ;  and 
where  those  stipulations  are  clearly,  accord- 
ing to  the  opinion  of  the  Court,  contrary 
to  law  or  public  policy,  whether  the  Court 
can,  or  ought  to  be  called  upon  to  decree 
the  specific  performance  of  such  an  ^reo* 
ment,  which  would,  in  feet,  be  lending 
itself  in  some  degree  to  the  insertion  of 
stipulations  admitted  to  be  illegal  into  a 
deed,  and  also  doing  a  thing  which-  would 
be  perfectly  nugatory  and  impossible  to 
be  carried  into  effect. 

Under  these  eircnmstances,  I  confess,  it 
appeara  to  me  that  the  opinion  of  the  Vice 
Chancellor  was  well  founded,  and  that  the 
demurrer  must  be  allowed. 

Lord  Justice  Knight  Bruce.  — The 
provisions  respecting  the  children  of  the 
defendant  are  perhaps  not  the  only  objec- 
tions of  a  fatal  kind  to  the  agreement  in 
question  ;  but  forming,  as  they  do,  an  im- 
portant and  inseparable  part  of  the  con- 
tract, are  suffipient  to  destroy  it.  Of 
course,  the  demurrer  must  be  allowed,  and, 
as  I  think,  with  costs,  at  least  in  thia 
court. 

Lord  Jubticz  Tdbmek.  —  In  deter- 
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ndning  the  eaie,  I  think  it  entirely  nnne- 
ceMsiy  to  look  at  anything  heyond  the 
provisiont  of  this  agreement  ai  to  the 
children ;  and  I  say  nothing,  there- 
fore, upon  the  question  which  has  been 
a^ed  at  the  bar  of  the  capacity  of  the 
wife  to  sue,  or  upon  the  diffleulty  of  en- 
forcing the  particular  proviiiont  of  thii 
i^;reement  nith  respect  to  the  children. 
The  father  most  undoubt^ly  has  not 
merely  rights  in  respect  to  Oxo  children ; 
but  he  has  also  duties  to  discharge.  And 
the  question  which  I  mean  to  refer  to,  in 
the  few  obserrations  I  shall  make  in  the 
ease,  is,  whether  it  was  competent  to  the 
father  to  fetter  and  abandon  bis  parental 

Sower  to  the  extentwhich  by  this  agreement 
e  has  agreed  to  do  ?  By  this  agreement 
two  of  the  children  are  to  be  plaeed  en- 
tirely under  the  custody  of  the  mother,  and 
there  ia  this  provision  in  the  agreement 
that  none  of  the  children  ihall  be  sent  to 
any  school  in  Berkshire,  or  at  ft  leas  sum 
than  602.  a  year  for  each  child ;  bat  as  to 
two  others  of  the  children,  neither  of  them 
shall  be  sent  to  any  school  without  the 
written  consent  of  both  the  father  and  the 
mother.  Whatever,  therefore,  may  be  the 
father's  judgment  under  any  altered  cir- 
cumstances of  the  children,  as  to  the  best 
mode  in  which  they  ought  to  be  educated, 
according  to  the  provisions  of  this  agree- 
ment, he  ia  to  be  bound  not  to  act  upon 
his  best  judgment  for  the  benefit  of 
his  children,  unlesi  his  wife  consent  to 
the  exercise  of  that  judgment;  and  that 
is  a  provifliim  which,  in  my  mind,  is  repug- 
nant entirely  to  his  parental  duty.  The 
argument  is  this:  that  you  may  insert  these 
provisions  in  this  agreement,  but  that  if 
they  are  against  the  parental  right,  no 
Court  will  enforce  the  execution  of  them. 
That  may  be  so ;  but  the  question  we  have 
to  consider  in  this  ease  is,  whether  this 
Court  is  to  be  instramental  in  putting  the 
parties  in  a  position  in  which  they  may 
act  upon  that  assumption.  And  I  appre- 
hend, that  if  this  Court  ii  satisfied  lliat  the 
provisions  of  the  agreement  are  not  such 
as  ought  to  be  introdoced  for  the  purpose 
of  qualifying  and  fiettering  the  parental 
power,  if  they  tend  to  fetter  the  parental 
power  to  an  extent  which  may  affect  the 
policy  of  the  law,  this  Court  will  not  in 
any  way  be  initnimental  in  carrying  into 


effect  an  agreement  under  which  the  par- 
ties may  act,  and  which  may  have  that 
extended  operation.  It  is  said,  there  an 
cases  of  separation  deeds  enforced  by  this 
Court.  No  doubt  there  are.  That  point 
has  been  decided ;  and  not  p^mpa  entirely 
set  St  rest  until  the  decirion  of  the  Home 
of  Lords  in  the  case  of  WUtan  v.  WU$ms 
bnt,  no  doubt,  we  must  now  take  it  to  be 
the  settled  rule  of  the  Court,  that  the 
Court  will  enforce  specific  performance  of 
agreements  for  separation,  and,  of  course, 
the  deed,  which  is  to  be  executed,  will 
contain  covenants  for  that  separation,  which 
are  necessary.  It  is  said,  why  then  not 
introduce  the  same  provisions  into  the  deed 
in  the  present  case,  althou|^  the  Court 
will  not  enforce  themt  The  answer  to 
that,  right  or  wrong,  is,  we  are  bound 
by  authority  on  the  question  of  enforcing 
the  execution  of  a  deed  of  separation.  The 
House  of  Lords  has  so  determined  in  tiis 
ease  of  Wilton  r.  mZioii,  and  there  has 
been  a  la^e  current  of  authority  anteritff 
to  that  case,  although  it  was  not  until  that 
case  that  the  question  was  finally  settied 
whether  this  Court  would  enforce  specific 
performance.  To  that  extent,  therefor^ 
we  are  bound  by  authority.  We  are  now 
called  upon  to  carry  that  authority  further, 
and  to  enforce  an  agreement  which  will 
contain  other  provisions  repugnant  to  the 
policy  of  tiie  law  in  other  respects.  I  am 
not  prepared  to  go  that  length.  1  am  of 
opinion  it  would  be  inexpedient  to  do  so. 
My  opinion,  therefore,  tiiatthisdeiininrer 
must  be  allowed. 


Stuart.  V.O 

D«:M.     j  DATISe.PAKET. 

Practice — Pndtution  ^  Doeuments — 
Mortgage  Deed^SoUeitor  and  Client. 

In  a  suit  to  set  aside  a  mortgage  deed^  as 
having  been  obtained  by  the  mortgagee  under 
eircunutancea  o/preutm  and  surprise,  wAieft 
alleged  eiremmttanees  imt^  however,  denied 
bjf  the  auewer  of  the  nor^gee,  Ike  Court, 
upon  motion,  ordered  the  production  of  the 
mortgage  deed,  it  appearing  that  the  mort- 
gagee vas  a  eoUeitor,  and  that  he  hA^hoen 
the  mortgagor'e  oiUg  professional  adnim-  in 
the  tranioeUon  oftte  mortgage. 


Digitized  by 


TobXim,]       MICHAELMAS  ISftT  to  MICHAELMAS  1858. 


S05 


The  bill  in  this  case  vnu  filed  by  a  mort- 
gagiff  to  let  Mide  l^i  mortgage  deed,  od 
tbe  ground  tbat  it  was  obtained  from  him 
bj  the  mortgagee  under  circumitances  of 
preuare  and  aurprise,  inch  mortgagee 
being  a  solicitor,  and  having  prepared  the 
■ortgage  deed  at  the  expense  of  the  plain- 
tiff, and  been  the  only  professional  adviser 
of  tbe  plaintiff  in  the  transaction.  Tbe 
itatements  of  the  bill  aa  to  the  alleged 
pressure  and  surprise,  were  denied  in  the 
ddbidaat's  uiiwer. 

Mr.  Gnenet  Ibr  the  plaintiff,  moved  for 
tbe  prodnction  of  the  mortgage  deed,  whieh 
the  defendaat  admitted  by  hia  answer  to 
befai  his  powaasiMi. 

Mr.  Nalder,  for  the  defendant,  relied 
OB  the  general  rule  that  a  mortgagee  was 
not  bound  to  shew  or  part  with  his  mort- 
gsge  deed  ondl  the  mortgage  debt  was  paid 
0^  as  a  groond  for  refosfaig  the  motion. 
He  cited — 

Crup  T.  Platel,  8  Bear.  62. 
DnOy  T.  CroM,  11  Ibid.  91. 

Stuart,  V.C.  was  of  opinion  that  the 
profcssionitl  lelationahip  and  eonfidenoe 
vliidk  had  existed  between  the  parties  in 
tbe  transaetion  of  the  mortgage,  took  this 
esse  oat  of  the  rule  relied  upon  on  behalf 
of  the  defendant,  and  be  made  the  usual 
order  production. 


U.K. 
Feb 


HUNT  0.  mBLKFT. 


FraelUe — TnttrHng  Nvte — SuhttUuted 
Smiee, 

4n  order  for  tuhoHtuted  $erviee  of  a 
Irawnwy  nofe  wtfJ  Ae  Arawn  tip,  <Aoa;A  if 
if  Mf  sJbewN  ikoi  the  defendant  i$  tHihiu 
thejwritiMion. 

An  order  had  been  made  to  substitute 
KTVice  of  a  traversing  note  on  the  defen- 
diat,  or  certun  solicitors  who  were  shewn 
to  be  in  communication  with  him.  The 
R^istiar  objected  to  draw  up  tbe  order, 
tU^png  that  there  waa  no  evidenoe  to 


■hew  that  the  d^ndant  waa  withm  the 
Juriadietion. 

Mr,  Southgate  now  stated  the  objections, 
and  asked  tbat  the  order  might  be  drawn 
up :  the  very  object  of  substituted  service 
was  the  inability  to  serve  the  defendant. 
Anderaon  v.  Slather,  16  Law  J.  Rep. 

(n.s.)  Chanc.  162. 
Most  V.  Buckley,  2  Ph.  628  ;  s.  c.  17 
Law  J.  Rep.  (m.s.)  Chanc.  414, 

The  Mastu  or  the  Rolls  made  the 
order. 


Stuart. 
Feb 


LET,  V.C") 
.  22,  23.  S 


COLLARD  IT.  ROB. 


Vendor  and  Purchaser  ~- Specific  Per- 
formance— Utea  to  har  Dowtr—CoHew- 
rence  of  Dower  Truttee. 

In  a  iuit  hg  a  vendor  for  the  apeeifie 
performance  of  a  contract  to  purchase  an 
utate  tekieht  hy  deed,  dated  m  1841,  wm 
Umited  to  (A«  uae  ^  the  vendor  for 
without  in^eaokmeiU  of  tnute;  and  afior 
the  deierminoHoH  of  that  estate,  by  any 
meant  m  his  Mfttiau,  to  the  use  of  a  trustee 
and  his  heirs  during  the  Itfe  of  the  eeiulor, 
Iff  trust,  nevertheless,  for  the  vendor  and  hia 
asaigns ;  and  after  the  determination  of  the 
estate  so  limited  to  the  trustee  and  hia  heirs, 
to  the  only  use  and  behoof  of  the  vendor 
and  his  heirs  and  asaigns  for  ever : — Held, 
tipoff  ^fjeetion  taken  by  the  defendant^ 
that  he  ttas  entitled  to  a  conveyance  of  any 
interest  whieh  m^ht  have  become  ve^ed,  ^ 
forfeiture  or  ^kerwise,  in  the  dower  truttee. 

The  Ull  in  this  suit  prayed  that  the 
defendtot  might  be  decreed  specifically  to 
peiform  a  contract  which  he  had  entered 
into  to  purchase  eertun  freehold  estatea 
from  the  plaintiff. 

At  the  date  of  the  contract,  the  estates 
in  question  stood  limited  by  an  indenture, 
dated  in  December,  1841,  to  tbe  use  of 
the  plaintiff  and  his  assigns  for  and  during 
the  term  of  his  natural  life,  without  im- 
peachment of  waste  ;  and  after  the  deter- 
mination of  tbat  estate,  by  any  means  in 
his  lifetimei  to  the  use  of  O.  J.  Pitman 
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and  his  heirs  during  Uie  life  of  the  plain- 
tiff* in  trust,  neverUieless,  for  the  plaintiff 
and  his  assigns ;  and,  after  the  determina- 
tion of  the  estate  so  limited  in  use  to  the 
■aid  O.  J.  Pitman  and  his  heirs  during 
the  life  of  the  plaintiff,  to  the  only  proper 
use  and  behoof  of  the  plaintiff^  his  heirs 
and  assigns  for  ever,  to  the  intent  that  the 
then  present  or  any  future  wife  of  the 
plaintiff  should  not  be  entitled  to  dower 
out  of  the  same  hereditaments. 

The  purchaser  refused  to  complete  the 
purchase  unless  the  dower  trustee,  G. 
J.  Pitman,  who  was  in  Australia,  whither 
he  had  gone  to  reside  prior  to  the  date  of 
the  contract,  concurred  in  executing  the 
deed  of  conveyance,  and  the  bill  was  filed 
to  enforce  specific  performance  without 
such  concurrence.  The  course  pursued 
by  the  plaintiff  and  defendant  respectively 
was  in  accordance  with  the  opinions  of 
conveyancing  counsel  taken  by  them  re- 
spectively prior  to  the  institution  of  the 
suit. 

Mr.  Malms  and  Mr,  Karslake,  for  the 
plaintiff.— The  concurrence  of  the  dower 
trustee  is  now  no  longer  necessary,  not- 
withstanding the  absence  from  the  deed  of 
settlement  of  the  ordinary  general  power 
of  app<»ntment  overriding  the  life  interest. 
The  statute,  8  &  9  Vict.  c.  106,  by  abolish- 
ing the  trntions  efiiBct  of  a  feoffinent  with 
livery  of  seisin  by  tenant  for  Ufe,  has  ren- 
dered it  impossible  for  the  dower  trustee  to 
have  acquired  any  interest  by  reason  of  any 
act  of  forfeiture  committed  by  the  tenant 
for  life  ;  and  the  date  of  the  passing  of 
the  act  that  was  the  only  means  left,  except 
surrender  by  the  tenant  for  life,  of  any 
interest  becoming  vested  in  the  trustee. 
A  surrender,  however,  is  not  to  be  pre- 
sumed, and  the  bare  possibility  of  such  a 
thing  cannot  be  admitted  as  a  valid  objeo 
Uon.  Admitting  that  there  is  a  possibility 
of  an  interest  in  the  trustee,  it  is  not  of 
inch  a  character  as  can  form  a  ground  for 
objecting  to  the  title.  It  is  rather  analo- 
gous to  that  of  an  ordinary  trustee  to 
preserve  contingent  remainders,  as  to  whom 
it  is  the  invariable  practice  not  to  require 
his  concurrence  in  a  conveyance  of  the 
inheritance  by  tenant  for  life.  They 
cited — 


Butterjield  v.  Heath,  15  Beav.  406;  s.  c. 

32  Law  J.  Rep.  (n.s.)  Chanc.  270. 
MaUnff  V.  HiU,  1  Cox,  186. 
Haaker  v.  Sutton,  2  Sim.  8c  S.  513. 
Gibun  T.  CUrk^  1  Jae.  &  W.  159. 

Mr,  Crmig  and  Mr.  Soutkgaie,  far  the 
defendant,  Uie  purchaser,  were  not  ealled 
upon. 

Stuart,  V.C,  said  the  statute  8  ft  9 
Vict.  c.  106.  was  not  passed  till  1845,  that 
ia,  four  years  after  the  execution  of  the 
deed  of  settlement,  which  Was  dated  io 
1841.  There  might,  therefore,  have  been 
a  forfeiture  before  the  act  was  passed. 
It  could  not  beheldas  certain,  therefore,  that 
no  interest  had  become  vested  in  the  tnu* 
tee;  and  of  every  particle  of  such  interest, 
whatever  it  mi^t  be,  the  d^endant  (tin 
usual  general  power  of  appcnntment  in  the 
tenant  for  life  not  being  hi  the  settlement) 
had,  in  strictness,  a  right  to  a  conveyance 
from  the  trustee.  This  seemed  also  to  be 
the  practice  of  conveyancers,  -who,  upon 
the  balance  of  authority  in  the  text-books, 
appeared  to  be  in  the  habit,  in  such  a  ease, 
of  requiring  the  concurrence  of  the  trustee 
in  the  deed  of  conveyance  of  the  inherit- 
ance by  the  tenant  for  life  —  Xewm  e* 
Tnuteea,  edit.  1857, 586,  Sugd.  on  faven, 
eh.  1,  s.  1,  pL  5,  Chanee  m  Pnurt, 
■s.  1467—1471,  Dart't  Ven,  a*d  Pmr.  3rd 
edit.  835.  The  objection  was  of  a  cha- 
racter most  frivolous  and  vexations ;  and 
one  with  as  slight  a  foundation  as  any  he 
had  ever  known  to  succeed.  He  yielded 
to  it  with  the  greatest  reluctance,  but  in 
strict  practice  he  was  bound  to  do  so. 
There  must,  therefore,  be  a  decree  for 
specific  performance,  with  a  declaration 
that  the  defendant  was  entitled  to  a  con- 
veyance of  such  estate  as  was  vested  in 
Pitman  :  and  in  order  to  give  effect  to 
such  declaration,  there  would  be  an  <nder 
under  the  Trustee  Act,  vesting  in  the 
defendant  whatever  estate  in  the  pnrchsaed 
premises  Pitman  might  have.  No  oosta 
up  to  the  hearing  to  be  given  on  dther 
aide. 
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KNIGHT  V.  FOCOCC, 


U.IL 

Not. 

Uwrt^e—'Reat  E»taie — Decree  for 
&^e—/MdffJiuHt  Crediton. 

1/ judgment  ereditorsj  not  foritea  to  a  suit, 
»egUct  or  refuae,  when  served  with  notice, 
to  MM  in  under  a  decree  for  the  sale  of  a 
mor^ttged  Mtate,-- Held,  that  they  may  be 
hnwght  before  the  Court  by  tupplemental 
biU. 

Held,  «ijo,  that  in  their  absence  a  good 
(ftle  eoMttct  be  made  fo  a  pwehaser* 

lliii  caM  ma  n^onrmd  from  chamben. 

Hw  nut  waa  inaUtuted  by  a  mortgagee 
to  obtain  a  sale  of  the  mortg^ed  estate, 
Boderthe  power  given  by  the  15&  IGVict. 
c.  86.  B.  48. 

A  decree  was  accordingly  made,  and  the 
estate  was  sold. 

There  were  several  creditors,  whose 
jodgments  were  registered  under  the 
1  &  2  Viet,  c.  110.  B.  13,  before  the  date 
f>f  the  decree.  They  were  not  parties  to 
the  stdt,  but  they  had  been  served  with 
notice  of  the  decree.  Tbey  had,  however, 
aot  come  in,  and  it  was  objeeted  by  the 


as  having  submitted  to  it.  Such  seems  to 
be  both  the  meaning  and  intention  of  the 
act.    If  the  judgment  creditors  do  not 

come  in,  the  only  course  left  is  to  bring 
them  before  the  Court  by  supplemental 
bill,  and  I  will  give  the  plaintiflT  leave  to 
file  it ;  but,  probably,  they  will  come  in 
when  informed  that  a  supplemental  bill 
will  be  filed  against  them  in  the  event  of 
their  refusing. 


ALLEN  0.  EUBLETON. 


KlHOBltfltlT,  V, 

Feb.  1. 

Administration  of  Estate— Liability  ^ 
Lessees — Income  and  Corpus. 

A  testator  who  had  assigned  during  his 
life  certain  leasehold  property,  bequeathed 
by  his  will  other  leaseholds  and  the  residue 
of  his  property  to  tenants  for  life,  with  re- 
mainders over.  The  assignees  of  the  lease- 
holds became  bankrupt,  and  the  executors 
of  the  testator  took  a  re-assignment  of  those 
leaseholds.  Liabilities  havit^  arisen  under 
the  covenant*  in  the  original  lease,  U  was 
held,  tkalthote  Uab^tie*  msutfaU  upon  the 


pnehaser  that  a  good  title  conld  not  bt^wrpiis,  and  not  upon  (he  laeome,  nf  the  tes- 
made,  and  that  the  service  of  the  decree    fofor*<  estate. 


did  not  bind  the  jndgment  creditors. 

Mr.  R.  Palmer  and  Mr.  fVeftlake,  for 
the  vndor.— By  the  new  practice  it  is  not 
necessary  to  make  tiie  creditors  parties  to 
the  suit.  They  had  notice  of  the  decree, 
and  must  be  considered  as  bound  by  the 
proeeedings  under  it. 

Jfr.  Pole,  for  the  purchaser.— The  lien 
of  the  jndgment  creditors  upon  the  estate 
nnst  be  removed  before  a  good  title  can 
beoude;  themeraaerviceof  adeereeuptm 
penons  not  partiea  to  the  suit  cannot  afieet 
them  or  bind  tbdr  interests — The  Gevent' 
entfthe  Oray-Coat  School  v.  the  H^estamt* 
tkr  Improvement  Commistioners  (1). 

The  Master  of  the  Rolls. — As  the 
judgment  creditors  are  not  parties  to  the 
suit  they  are  not  bound  by  the  decree. 
Had  they  come  in  when  served  with  notice 
of  the  decree  they  would  have  been  bound, 

(1)  M  Lnr  J.  Bep.  (v.s.)  Chsse.  8M  t  bss  iIm 
Vav  Siani^  XXVII.— CHUia 


This  case  came  before  the  Court  upon 
an  adjourned  summons.  The  &ct8  were 
as  follows.— 

William  Holmer  was  the  original  lessee 
of  certain  houBes,  and  by  his  lease  he  waa 
liable  to  the  ordinary  covenants  to  pay 
rent  »id  keep  the  property  in  repair.  In 
January  1830  W.  Holmer  assigned  this 
leasehold  property  to  two  persona,  named 
Martyr  and  Jones,  who  covenanted  to  in- 
demnify Holmer  iftainit  any  liabilities 
which  might  ariae  under  the  covenants  in 
the  original  lease,  and  they  alao  entered 
into  a  bond  by  way  of  further  security. 
W.  Holmer  subsequently  made  his  wilU 
by  which  he  bequeathed  certain  other  lease- 
holds of  which  he  was  posseBsed  and  also 
the  residue  of  his  property,  between  his 
children  in  equal  shares  for  life,  with  re- 
mainder to  their  children  respectively. 
After  the  death  of  W.  Holmer,  Jones,  one 
of  the  assignees,  assigned  his  interest  in 
thia  proper^  to  Martyr,  who  became  bank- 
rupt and  his  asaigneea  repudiated  Uie  lease- 
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holds  in  queatiop.  It  then  appeared  that 
Jones  was  aoable  to  meet  his  liabilities 
under  the  covenants  in  the  lease,  and  an 
arrangement  was  entered  into  with  the 
sanction  of  the  Court  by  which  Jones 
paid  the  sum  of  100^  in  discharge  of  his 
liabilitiei,  and  reassigned  his  interest  in 
the  leaseholds  to  the  executors  of  the  tes- 
tator who,  under  any  inrcumstances,  would 
be  primarily  liable  for. the  performance  of 
the  covenants.  The  oiiginal  landlord  then 
proceeded  to  enforce  his  rights  under  the 
lease  against  Holmer's  estate;  and  a  ques- 
tion was  raised,  whether  the  liabilities  in- 
curred in  respect  of  the  covenants  in  the 
lease  were  to  fall  upon  the  income  or  upon 
the  corpus  of  the  testator's  property. 

Mr,  Glaase  and  Afr.  Briatowe  appeared 
for  one  of  the  tenants  for  life. 

Mr,  SiMiutam  and  Mr.  Btavattf  for  the 
xamundermen. 

The  following  eases  were  cited  :— 

Shore  v.  Shore,  36  Law  J.  Rep.  (x.s.) 

Chanc.  386. 
Garrait  v.  Laneejield,  2  Jur.  N.S.  177. 
Tracy  v.  Ladtf  Hereford,  2  Bro.  C.C. 

128. 

Talbot  V.  Lord  Radnor,  3  Myl.  &  K. 
352. 

KiNDERSLET,  V.C.,  after  stating  the 
facts  of  the  case,  said — The  testator,  Wil- 
liam Holmer,  after  be  had  assigned  these 
leaseholds  to  Martyr  and  Jones,  of  eonne 
considered  that  he  had  got  rid  of  the  pro- 
perty entirely,  with  all  the  liabilities.  It 
is  true  that  he  would  be  primarily  liable 
to  the  superior  landlord,  but  he  would  be 
able  to  recover  against  Martyr  and  Jones. 
Under  these  circumstances,  he  made  his 
will,  leaving  other  leaseholds  which  be- 
longed to  him  and  the  residue  of  his  estate 
in  such  a  manner  that  there  were  tenants 
for  life,  with  remainders  over,  and,  as  I 
understand  it,  the  bequest  was  treated  as 
if  it  were  a  bequest  entitling  the  tenanta 
for  life  to  retain  the  leaseholds  in  specie, 
•o  that  they  would  have  the  advantage  of 
the  whole  rents  which  accrued  from  them. 
If,  then,  the  leaseholds  now  in  question 
had  remained  the  property  of  the  testator, 
the'^4|^uld,  like  the  rest  of  the  leaseholds, 
■iiitrfl^xmed  part  of  the  residuary  estate,  and 


then  the  tenants  for  life  would  have  received 
the  rents  of  these  as  well  as  of  the  other 
leaseholds,  and  in  that  case  the  principle 
of  the  authorities  cited  would  have  ap- 
plied.   They  would  have  no  right  to  lay 
*'  there  is  one  leasehold  which  is  beneficial, 
and  we  will  take  thiU,  and  will  reject 
the  othen,  which  are  a  loss."    If  I 
decided  anything  trenching  upon  that 
principle,  I  should  decide  wrongly ;  but  I 
believe  that  I  am  not  trenching  upon  the 
principle  established  by  the  decisions,  that 
a  tenant  for  life  must  take  his  tenancy 
with  all  its  liabilities.    It  appears  to  me 
that  this  case  does  not  come  within  that 
principle,  because  the  testator  was  not  the 
owner  of  this  property  at  the  time  of  bis 
death.    It  was  no  longer  bis,  and  did  not 
pass  under  his  will.    Now,  supposing  it 
was  in  that  pontion,  and  no  assignment 
had  been  made  to  the  executors  by  the 
assignee :  then  suppose  the  landltvd  had 
come  upon  the  executors  of  Holmer,  the 
testator,  and  had  compelled  Uiem  to  pay 
for  dilapidations,  or  to  perform  the  cove- 
nants as  to  repairs,  who  would  bear  that 
liability?  Surely  the  corpus  of  the  estate. 
It  would  have  been  a  liability  which  the 
testator  had  incurred,  and  which  existed 
at  his  death.    It  is  true  that  the  tenant 
for  Ufe  would  suffer  by  that  liability,  be- 
cause he  would  have  so  much  less  income, 
but  the  contention  has   been  that  the 
tenant  for  life  is  to  pay  all  these  liabilitiei. 
The  testator  never  had  it  in  hie  contem- 
plation to  impose  all  the  liabilities  upon 
the  tenants  for  life,  supposing  himself  to 
be  under  none.    Then,  in  thia  state  of 
things  it  appears  to  me  clear  that  these 
payments  which  have  to  be  made  for  the 
purpose  of  performing  the  covenants  in 
the  lease  would  not  fall  upon  the  tenants 
for  life,  but  upon  the  corpus  of  the  resi- 
duary estate,  and  the  executors  would 
have  a  right  to  come  upon  Martyr  and 
Jones,  and  if  they  were  solvent  would 
recover  back  the  whole  of  what  they,  the 
executors,  had  paid,  and  then  the  Mtate 
of  Holmer  would  anffi»  nothing;  but 
Martyr  becomes  bankrupt,  and  his  assig- 
nees avail  themselves  of  Uieir  right  to  n- 
pudiate  the  lease :  and  Jones  says  that  he 
cannot  pay  the  whole,  but  offers  tbem  1  OOi., 
which,  wiUi  the  sanction  of  the  Court,  they 
accept  as  a  comfHromiie.  ConaideriDg  that 
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the  testator's  estate  Temamed  liable,  it  was 
thought  better  that  the  executors  should 
get  the  leasehold  property ;  but  if  the 
tenant  for  life  had  been  told  that  that  would 
throw  the  burden  upon  hinit  he  would  have 
ngoed  that  the  e^ct  of  getting  it  back 
wu  not  to  make  it  part  of  the  Tesidnary 
leaseholds,  but  only  to  xe-eonp  tiie  testator's 
sitste,  as  &T  as  it  would  go,  for  the  losa 
hj  Uie  liabilities ;  if  it  turned  out  diat  the 
iMs^olds  became  of  valae,  they  might  be 
soM  and  so  diminish  die  loss  by  what 
had  been  paid  out  of  the  testator's  estate, 
and  if  it  was  sold  for  more  there  would  be 
the  benefit  of  the  surplus.  But  that  is  very 
different  firom  saying  that  the  tenant  for 
life  is  entitled  to  the  income,  and  therefore 
takes  the  liabilities.  It  appears  to  me,  that 
I  am  obliged  to  resort  to  principle,  as  I 
find  no  case  exactly  like  this,  and  I  am  of 
opinion  that  the  liatnlity  must  be  borne  by 
the  etwpns  of  the  estate. 


Wood  V  C  (  ^""^^  Manchester, 
-Feb. 'is     I  UNCOLN- 

*     (    SHIRE  RAILWAY  COHPANY. 

Lands  CIatt$e$  Consolidation  Act,  1845, 
u.  127,  128. — Superfluous  Lands — Ven- 
dor's Right  to  re-jnmhase— Using  for  Pur- 
fotes  not  aulhorined  vnder  compulsory 
Powers  of  Purchase, 

Wkeref  under  the  eompulsorj/  powers  of 
M  act  of  parliament,  land  is  band  fide 
porckased  for  the  special  purposes  auihe- 
rized  by  the  act,  and  the  special  purposes 
afierwards  fail,  the  vendor's  right  ofre-pur- 
ekase  is  entirely  dependent  upon  the  127ih 
and  12Sth  sections  of  the  Lands  Clauses 
Ceniolidation  Acty  and  no  immediate  right 
of  re~purchase  arises  within  the  ten  years 
Umited  by  the  act.  Though  a  person  having 
en  inchoate  right  of  pre-emption  under  the 
s6»se  sections,  may  apply  to  restrain,  by  in- 
jsMfiss,  damage  to  fhe  property^  he  is  not 
ntitled  to  prevent  all  use  of  the  land  during 
tieleuyearsf  and iskere a raUway  company , 
after  abandonii^  their  nnderiakingt  were 
^fpiying  to  parliament  for  fresh  powers  of 
eonsbmeting  another  railway  upon  the  land, 
furehased  for  the  purposes  of  the  abandoned 
vsdertakingt       Court  allowed  a  demurrer 


to  a  bill  by  the  vendor  to  restrain  the  execu- 
tion of  railway  works  upon  such  land,  the 
plaintiff  not  alleging  any  special  damage. 

The  bill  in  this  case  stated  that  the 
defendants  were  empowered  by  their  acts 
of  parliament  to  make  certain  branch 
railways,  called  the  Whaley  Bridge  and 
Hayfield  Branches,  with  compulsory 
powers  for  the  purchase  of  land  for  the 
purposes  of  their  acts,  not  to  be  ex- 
ercised afler  the  expiration  of  three  years 
from  the  27th  of  July  1846,  and  a  pro* 
viso  that  the  branch  railways  should  be 
completed  within  five  years  from  that  day, 
and  that  on  the  expiration  of  that  period 
the  powers  of  the  company  should  cease, 
except  as  to  so  much  of  the  branch  rail- 
ways  as  should  then  be  completed.  Un- 
der these  powers,  they  proceeded  to  pur- 
chase compulsorily  from  the  plaintiff  por- 
tions of  his  freehold  land,  for  the  purpose 
of  constructing  the  Whaley  Bridge  Rail- 
way, a  work  of  great  public  utility  and 
parti^arly  advantageous  to  the  plaintiflf, 
and  laid  down  a  single  temporary  line  of 
rails. 

By  a  later  act,  it  was  enacted  that  the 
powers  of  the  company  for  the  compulsory 
purchase  of  land  for  the  purposes  of  the 
Whaley  Bridge  Branch  should  not  be  ex- 
ercised with  respect  to  so  much  of  that 
branch  as  was  authorized  to  be  constructed 
over  or  upon  the  land  of  the  plaintiff 
after  the  27th  of  July  1851,  and  that  that 
portion  of  the  branch  should  be  completed 
on  or  before  that  day,  and  that  all  the 
powers  by  that  act,  or  by  the  Companies, 
Lands,  and  Railways  Clauses  Acts,  or  any 
of  them,  granted  to  the  company  for  exe- 
cuting, amongst  other  things,  the  works 
of  that  branch,  should  on  the  expiration 
of  that  day  cease,  except  as  to  so  much 
of  the  works  as  should  then  be  completed. 

No  part  of  the  Whaley  Bridge  Branch 
Railway  was  ever  completed,  and  in  1850 
the  company  took  up  the  single  line  of 
rails  from  the  land  purchased  of  the  plain- 
tiff, and  entirely  abandoned  that  branch. 
They  had  never  purchased,  and  were  not 
at  the  filing  of  the  bill  able  to  purchase 
the  land  necessary  for  a  considerable  por- 
tion of  the  branch,  and  had  never  done  any 
act  towards  constructing  a  considerable 
part  thereof. 
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In  the  session  of  1857,  the  company 
introduced  a  bill  into  parliament  to  enable 
them  to  construct  several  lines  of  railway 
comprising  branches  substantially  the 
same  as.  the  abandoned  branch ;  but  the 
bill  was  opposed  by  the  plaintifi;  and  witfa- 
drawn,  and  daring  the  present  session  an- 
other bill  was  introduced,  for  enabling 
them  to  constmct  a  railway  from  New- 
ton to  Compttall,  the  plana  and  aee- 
tions  shewing  that  they  intended  to  use 
for  that  purpose  the  lands  pnrchased  of 
the  plaintiff.  The  bill  was  then  filed.  It 
stated  these  facts,  and,  by  paragraph  10, 
that  the  proposed  line  of  railway  was  only 
an  unimportant  part  of  the  Whaley  Bridge 
Branch,  and  would  not  afford  to  the  plain- 
tiff the  same  advantages  as  the  line  for  the 
purposes  of  which  he  was  compelled  to  sell 
and  did  sell  bis  land,  and  was  in  fact  an 
undertaking  of  an  entirely  different  cha- 
racter, and  one  for  which  they  would  not 
have  been  entitled  to  require  the  plaintiff 
to  sell  his  land  under  the  powers  of  their 
former  acts.  It  further  stated  (paragraph 
12)  that  the  company  had  very  recently, 
and  under  pretence  of  completing  the  rail- 
way on  the  plaintiff's  land,  under  the 
expired  powers  of  thetr  act  of  1846,  sent 
B.  large  number  of  workmen  to  recom- 
mence the  formation  of  a  line  of  railroad 
upon  the  said  portions  of  the  plaintiff's 
land  which  were  so  purchased  by  them,  as 
they  alleged,  for  the  purposes  of  their  said 
Whaley  Bridge  Branch,  but  the  said  works 
had  not  been  recommenced  for  the  pur- 
pose, or  with  a  view  to  the  construction 
of  the  Whaley  Bridge  Branch,  but  as  a 
part  of  the  line  of  railway  proposed  by  the 
bill  now  pending  in  parliament. 

The  bill  then  charged  that  the  defen- 
dants had  no  right  or  authority  to  take 
and  compel  the  plaintiff  to  sell  the  land, 
except  for  the  purposes  of  the  Whaley 
Bridge  Branch ;  and  that  as  they  bad  aban- 
doned the  intention  of  carrying  out,  and 
were  no  longer  able  to  carry  out  the  pur- 
poses for  which  alone  they  were  empowered 
to  take  the  land,  the  plaintiff  was  entitled 
to  re-purchase  the  same.  It,  therefore, 
prayed  a  declaration  to  that  effect,  and 
that  the  company  might  be  decreed  to  re- 
convey  the  land  on  such  terms  as  the 
Court  should  think  fit,  and  might,  in  the 
mean  time,  be  restrained  by  injunction 


from  further  carrying  on  or  proseeotiiig 
any  railway  or  other  works  upon  or  over 
the  said  portions  of  the  plaintiff's  laad. 
The  defendants  demnned. 

Mr.  CaimsaadMr.  G.  L.  Ruiull, in  itp- 
port  of  the  demurrer,  referred  to  the  127Ui 
section  of  the  Lands  Clauses  ConsoIidatioB 
Act,  and  contended  that  as  the  eompsay 
were  not  bound  to  sell  the  land  before  the 
expiration  often  years,  they  might  use  it  ia 
the  mean  time.  If  they  built  upon  %  tte 
shareholders  might  have  a  right  to  cod- 
plain,  but  nobody  else  could  do  so.  Then 
might  be  some  equity  if  it  were  allied 
that  the  purchase  was  a  fraud,  and  the 
company  never  intended  to  make  their 
branch  line  at  all,  or  if  it  were  complained 
that  they  were  altering  the  character  of 
the  land  which  the  plaintiff  had  an  ineho* 
ate  right  to  purchase  ;  but  this  bill  simply 
asserted  that  during  the  ten  yean  the 
company  were  not  entitled  to  use  the  laad 
for  any  purpose  whatever. 

Mr.  Darnel  and  Mr.  F.  J.  Wood,  in  sap- 
port  of  the  bill.— The  equity  of  the  hill  is 
founded  not  upon  this  being  supeiffoooi 
land  which  the  plaintiff  has  a  right  to  re- 
purchase, but  upon  its  being  land  taken  for 
a  purpose  which  has  entirely  failed.  Being 
only  authorized  to  take  and  use  land  foi 
the  purpose  of  their  undertaking,  the 
company  claim  to  use  it  for  any  piu'pote 
they  choose.  Where  land  is  compuUorily 
sold,  the  right  of  the  landowner  is  inhe- 
rent to  have  it  specifically  applied  to  the 
purpose  for  which  it  wasbon^t.  CoAcst. 
miiinMon  (1)  was  a  shareholdera'  hiUf 
but  the  principle  is  equally  applicable 
here. 

Grapy.  the  Liverpool  and  BurtfRaUm*g 

Company,  9  Beav.  391. 
Bottocky.  the  North  Staffordtfdre  Rmi- 

way  Company,  5  De  Gex  &  Sm.  584 ; 

B.  c.  4  EI.  &  B.  798 ;  34  Law  J.  Rep. 

(n.s.)  aB.  225  :  3  Sm.  ft  O.  283; 

25  Law  J,  Rep.  (n.s.)  Chanc.  325. 
Blakemore  r.  the  Glamorganthire  Coasl 

Nttoifftttion  Company,  1  Myl.  &  K. 
-     154;  8.  e.  2  Law  J.  Rep.  (k.8.) 

Chane.  95. 
Bury  V.  Allen,  1  Coll.  589. 

(1)  12BeaT.125,  138;s.c.18L*wJ.IIci).(>a) 
Ch»e.  878,  411 ;  1  Hao.&  O.  481}  1  Half  ft  Tw. 
554. 
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Bapkawe  v.  th«  Eaitem  Union  Rail- 
way Company^  a  Mae.  &  O.  389;  a.  c. 
19  Law  J.  Rep.  (n.8.)  Chane.  410. 

Wood,  V.C.,  without  calling  for  a  reply, 
•ud  it  must  be  taken  that  tiit  land  vat 
pnperlj  bought  for  the  pnrpoiea  mention- 
ed, andfor  those  purpoaea  only,  and  the  right 
to  eone  to  the  Court  at  all  waa  founded 
■poa  that,  and  it  waa  evident  a  mere 
stranger  could  have  no  right  to  file  sueh  a 
biUatthfs. — [Hi«Honour,afteT reading  the 
10th  and  12th  paragraphs  of  the  bill,  pro- 
cteded  thus] — The  question  is,  whether  this 
species  of  equity  exists,  that  where  the 
work  is  authorized  to  be  done,  and  the 
porchase  is  bond  Jide  made  for  the  pur- 
poaes  authorized  by  the  act,  then,  if  that 
work  partly  or  wholly  fails,  the  vendor  haa 
forthwith  a  right  to  file  a  bill  and  say, 
"  the  land  ia  mine,  anbject  to  payment  of 
the  pDRhaae-money,  and  I  am  ui  equity 
the  owner."  If  liiat  were  ao,  then  the 
company  ought  to  have  a  rimilar  right  to 
compel  the  repayment  of  the  purchase- 
money,  i  cannot  understand  how  the  ven- 
dor can  have  an  inherent  right  to  say,  that 
hiving  sold  the  land  for  a  particular  pur* 
poie  only,  he  is  entitled  to  have  it  back  on 
the  failure  of  that  purpose,  or  what  equity 
he  has,  having  all  the  money  in  his  pocket, 
to  be  replaced  in  bis  former  position.  It 
does  not  appear  that  I  can  hold  that,  when 

matter  ia  ao  carefully  provided  for  by 
partiament,  there  can  arise  any  abatract 
equity  by  which  the  vendor  can  have  a 
ngfat  to  pmcfaaae  back  hia  land^  and  the 
company  have  no  right  to  demand  back 
their  money.  Such  a  doctrine  would  be 
rery  inconvenient.  There  Is  no  analogy 
between  this  case  and  the  casee  referred 
to,  because  here  the  right  rests  entirely  on 
the  statutory  provision.  It  seems  so  un- 
mconable  that  the  plaintiff  should  be 
allowed  to  stand  by  and  say,  the  land  shall 
be  Hied  for  no  purpose  whatever,  that  I 
^ould  be  very  mneh  turpriied  to  find  the 
legislature  had  made  no  provision  for  the 
case,  and  it  seems  to  me  that  parliament 
has  made  provision,  though  not  peihapa  is 
the  most  happy  form. 

Id  all  aots  passed  previously  to  the 
Lands  Clauses  Act  there  was  a  clause  by 
*hich  the  land  not  used  for  the  special 
pupoaea,  reverted  ipso  /aeto  to  the  original 


owner.  The  127th  section  of  that  act 
enacts,  with  respect  to  lands  which  shall 
not  be  required  for  the  purposes  of  the 
undertaking,  that  within  the  prescribed 
period,  or,  if  no  period  be  prescribed,  within 
ten  years  after  the  expiration  of  the  time 
limited  by  the  special  act  for  the  comple- 
tion of  the  works,  the  promoters  of  the 
undertaking  shall  absolutely  sell  and  dis- 
pose of  aU  such  superfluous  lands  and 
apply  the  purchase-money  wiung  from 
such  sales  for  the  purposes  of  the  special 
act ;  and  in  default  thereof,  all  such  super- 
fluous lands  remaining  unsold  at  the  ex- 
piration of  such  period  shall  thereupon 
veat  in  and  become  the  property  of  the 
owners  of  the  lands  adjoining  thereto,  in 
proportion  to  the  extent  of  their  lands 
respectively  adjoining  the  same  ;  and  the 
]  28th  section  requires  the  first  offer  of  the 
auperfinous  lands  to  be  made  to  the  person 
then  entitled  to  the  lands  from  which  the 
same  were  originally  levered.  In  that 
way  the  landowner  ia  amply  protected : 
the  intention  of  the  legislature  was  to  give 
the  company  ten  years  before  they  should 
be  compelled  to  sell ;  and  having  got  so 
far,  I  come  to  the  conclusion  that  this 
gentleman  has  no  right  to  relief  upon  the 
first  part  of  his  prayer.  Then  there  re- 
mains the  question  whether,  seeing  that 
he  is  no  longer  owner  of  the  land,  he  has 
made  out  a  case  for  the  interference  of  the 
Court  by  the  13th  paragraph  of  his  bill. 
It  is  dearly  made  out  by  all  the  autbori* 
tiea  that  any  person  having  a  positive  In- 
terest could  come  to  prevent  by  iDjnnetion 
what  the  aet  of  parliament  does  not  autho- 
rize to  be  done;  thecase  of  theregatta(l) 
was  such  a  case ;  or  if  the  pluntilF  made 
out  a  case  of  damage  or  injury,  that  might 
be  a  case.  Regard  being  bad,  therefore,  to 
the  position  of  the  owner  of  the  adjoining 
property  and  the  inchoate  right  of  pre- 
emption, he  has  a  right  to  aay  the  pro- 
perty shall  not  be  damaged  in  the  interval. 
But  if  he  is  entitled  to  restrain  them  from 
all  use  of  the  land  but  what  is  authorized 
by  the  act,  I  ought  to  interfere  to  prevent 
them  even  irom  growing  a  crop  of  com 
during  the  ten  yean.  Considering  that 
this  company  is  now  actually  going  before 

(2)  Bottock  v.  the  North  Stallbrdshlre  lUulway 
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parliament  for  powen  authorizing  the 
malEing  of  a  branch  line,  and  in  the  ab- 
sence  of  any  special  damage  to  the  plaintiff, 
and  considering  the  possibility  of  the  com- 
pany getting  those  powers  which  they  are 
seekingt  I  must  allow  the  demurrer. 


Lord  JuaTicK  Knight  Bruce  sudtbat 
when  the  property  was  sold,  if  it  iras  in- 
tended to  exercise  the  power  of  tale,  the 
case  would  be  clear.  Then,  on  an  amend- 
ment of  the  petition,  the  matter  might  be 
brought  on  again. 


Fuu.  COUXT 
OF 

Appsal. 
March  8 


"} 


In  re  hewitt. 


EDDEL8  V.  JOHNSON. 


ZViufeff  Act — Mortgi^n — ffetr-at-Law. 

Semble — That  upon  the  legal  ettate  in 
mortgaged  property  having  deteended  to  the 
heir  of  the  mortgagee^  the  Court  uiU  nott 
where  there  ie  no  sale  or  transfer  proposed, 
nest  the  estate  in  the  administrator  of  the 
mortgagee^  although  the  adminittrator  is 
bene^ial^  interested  in  the  money  ueured, 

Mr.  Walter  Robinson  applied  to  the 
Court  in  consequence  of  a  difficulty  raised 
by  the  Registrar  in  drawing  up  an  order 
which  had  been  made  under  the  following 
circumstances  : — The  legal  estate  in  certain 
mortgaged  property  was  outstanding  in 
the  co-heiresses  of  a  deceased  mortgagee, 
and  the  administrator,  who  was  also  bene- 
ficially entitled  to  the  money,  bad  applied 
for  and  obtained  the  order  in  question, 
declaring  that  the  co-heiresses  were  trus- 
tees for  the  administrator,  and  resting  the 
legal  estate  in  him.  There  was  not  at 
present  any  intention  to  sell  the  property, 
or  to  transfer  the  mortgage.  He  r^erred 
to— 

In  re  Megriek,  9  Hare,  116;  s.  c.  20 

Law  J.  Rep.  (n.s.)  Chanc.  336. 
In  re  Soden's  Trust,  1  De  Gex,  M.  & 

O.  57 ;  s.  c.  21  Law  J.  Rep.  (n.s.) 

Chanc.  316. 
In  re  Skitter's  Mortgage  Trust,  4  Weekly 

Rep.  791. 
The  9th  and  IQth  Sections  of  the 

Trustee  Jet,  1850,  ^18  ^  14  Vict, 

e.  60.) 

The  2nd  Section  of  the  Trustee  Exten- 
sion Act  (n  ^  16  Viet.  e. 

The  Lord  Chancellor  doubted  whe- 
ther, as  the  case  stood  at  present,  the 
Court  could  make  the  order. 


Stuart,  V.C. 
March  19 

Mesiduary  Bequest,  Omission  of  Notts 
in—Admini^ration — Debts,  Liability  io,  at 
heltseen  Real  Estate  SpecifieaUy  Devised, 
and  Real  Estate  Devised  by  Way  of  Ren- 
due— Statute  7  Will.  4.  ^  1  Viet.  e.  26. 

A  testator,  by  his  will,  dated  in  1853, 
made  speeifie  devises  of  real  estate,  end 
also  a  specif  bequest  personify  in 
favour  of  each  of  his  six  children,  by  name, 
via.  A,  B,  C,  D,  E,  and  F.  Hethenmade 
a  speeifie  bequest  in  favour  of  A.  end  B. 
equally,  and  finally  he  gave  all  the  residue 
of  his  property,  real  and  personal,  to  his 
said  four  children,  C,  D.  and  E.  equally : 
' — Held,  upon  the  context  of  the  will  and  the 
evidence  in  the  cause,  that  the  name  of  F. 
had  been  omitted  by  inadvertence  in  the  gift 
of  the  residue  contained  in  the  will  as  exe- 
cuted, and  that  F.  vsas  entitled  to  one-fourth 
of  such  residue. 

The  nde  that  a  testator's  real  estate 
speeifieaUy  devised,  his  real  estate  devised 
by  way  of  residue,  and  his  personal  estate 
specifically  bequeathed,  are  to  eoi^rihute  in 
rateable  proportions  to  make  up  the  defi- 
ciency of  his  residuary  pereonal  estate  for 
payment  of  his  debts, — Held,  not  to  have 
been  altered  or  affected  by  the  Wills  Act, 
7  Will.  4.  ^  1  Vict.  c.  26. 

James  Creed  Eddels,  by  his  will,  dated 
the  6th  of  August  ISfiS,  devised  all  his 
freehold  messuages  or  tenements,  landi 
and  hereditaments  in  the  Vale  of  Rams- 
gate,  Kent,  to  his  wife,  Emma  Marma 
Eddels,  his  daughter,  the  plaintiff,  Emms 
Wilmot  Eddels,  and  the  defendant,  Charles 
Johnson,  upon  trust,  as  to  Glamire  Houses 
for  the  benefit  of  his  daughter  Clara  Elisa- 
beth Johnson  ;  as  to  the  Royal  Villa,  for 
the  benefit  of  his  daughter  Emma  Wilmot 
Eddels ;  as  to  Chandos  Cottage,  for  the 
benefit  of  hia  daughter  Thina  Eddels,  at 
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twenty-one  or  marriage ;  aa  to  the  house 

in  the  occupation  of  Mr.  Glyn,  for  the 
benefit  of  his  son  Edgar  Eddels,  at  twenty- 
one  ;  as  to  Clarence  Villa,  for  the  benefit 
of  bis  son  Frederick  Eddeis ;  as  to  No.  16, 
Royal  Terrace,  for  the  benefit  of  his  son 
ArUiur  Eddels ;  and  as  to  the  nine  tene- 
ments called  Victoria  Terrace,  together 
witb  the  pleasure-ground  thereunto  belong- 
ing, and  also  the  tenement  called  Memel 
Lo^,  to  the  use  of  hia  wife  for  life,  and 
sfter  her  deceaa^  to  the  use  at  his  said  aix 
Rspectiva  children,  in  equal  iharea.  The 
tes^tor  then  devised  a  leasehold  house, 
called  Kent  Villa,  in  which  he  then  resided, 
ntnate  at  St.  John's  Wood,  to  his  said 
trmtees,  upon  trust,  after  the  payment  of 
the  ground-rent,  for  his  wife  for  life,  and 
after  her  decease  for  all  his  said  children 
equally,  share  and  share  alike.  He  gave 
sU  his  furniture,  and  all  other  his  chattels, 
to  his  said  wife  absolutely ;  and  then 
made  the  following  disposition "  I  give 
lad  bequeath  my  business,  at  No.  34, 
in  Picndilly,  and  the  lease  thereupon, 
ti^ther  with  all  my  stock-in-trade,  book- 
ddbts,  fixtures  and  other  effects  therehii 
snhject  to  the  payment  thonout  of  all  Aui 
tnde  aeeounts  and  liabilities  thereon,  to 
my  two  sons  Edgar  and  Frederick,  as 
tenants  in  common  as  to  the  lease,  and 
equally  between  them  as  to  the  other 
effects ;  and  my  desire  is,  that  they  should 
continue  and  carry  on  the  said  bnsi- 
ness  and  enter  into  co-partnership  to- 
gether. I  g^ve,  devise,  and  bequeath  all 
the  rest,  residue  and  remainder  of  my 
real  sod  personal  estate  unto  my  said  four 
eluldren  Clam  Elisabeth,  Emma  Wilmot, 
sad  Arthur,  equally,  as  tenanta  in  common 
as  to  my  real  eatat^  and  to  share  and  share 
alike  as  to  my  personal  estate;  and  I 
hereby  declare  that  every  devise  or  bequest 
to  a  daughter  or  daughters  shall  be  inde- 
pendent of  any  husband  with  whom  she 
may  intermarry.  I  desire  that  the  proceeds 
of  a  policy  of  insurance  upon  my  life  for 
3.000/.  shall  be  applied  at  once  in  repaying 
Mr.  White  a  mortgage  sum  of  3,000^,,  and 
that  another  mortgage  sum  of  2,000f.  shall 
be  pud,  as  well  as  ^1  my  other  debts,  out 
of  the  most  convenient  portion  of  my  resi- 
duary personal  estate."  The  testator  ap- 
pomted  the  persons  nuned  as  trustees  in 
bis  will  his  executors  also,    He  died  on 


the  4th  of  April  1857,  leaving  his  widow, 
and  six  children  named  in  Uie  will,  him 
surviving. 

It  appeared  from  the  evidence  that  the 
testator,  in  his  instructions  for  his  will, 
had  named  his  daughter  Thirza  as  one  of 
the  four  children  to  whom  he  gave  bis 
residuary  estate ;  that  her  name,  as  well 
as  the  names  of  the  three  mentioned  as 
residuary  legatees  in  the  will,  was  set  forth 
in  the  draft  copy  of  the  will,  but  that  the 
name  of  Thirsa  had  been  inadvertently 
omitted  in  the  will  as  executed.  It  ap- 
peared, moreover,  that  the  whole  of  the 
personal  estate  of  the  testator  had  been 
applied  in  payment  of  debts,  and  that  a 
balance  of  debt,  amounting  to  about 
1,400/.,  still  remained .  unsatisfied.  The 
bill,  which  was  filed  by  the  trustees  and 
executors  named  in  the  will,  alleged 
that  they  were  advised  that  they  bad 
no  power,  under  the  testator's  will,  to  sell 
any  portion  of  his  real  estates  for  pay- 
ment of  the  balance  of  the  amount  of 
the  debts  over  the  personal  estate ;  and  it 
prayed  that  the  rights  of  the  testator's 
children  under  the  will  might  be  declared 
by  the  Court,  and  his  estate  administered 
under  its  direction,  and  that  a  sufficient 
part  of  the  real  estate  to  pay  the  debts 
remaining  undischarged  might  be  sold. 

Mr.  F.  W.  de  Longueville  Giffard,  for 
the  plaintiffs. — There  are  two  questions 
for  Ute  consideration  of  the  Court  in  this 
caae:  first,  whether  the  name  omitted  in 
the  enumeration  in  the  will  of  the  four 
children  of  the  testator,  to  whom  the  resi- 
due is  given,  can  be  supplied  by  the  Court ; 
and,  if  so,  whether  Thirsa  is  not  the  name 
to  be  so  supplied ;  and,  secondly,  whether 
the  amount  of  the  debts  remaining  unpaid 
should  be  raised  by  sale  of  a  competent 
part  of  the  residuary  reid  estate  only,  or 
whether  the  whole  of  the  real  estate,  whe- 
ther devised  specifically  or  by  way  of 
residue,  and  the  personal  estate  specifically 
bequeathed,  ought  not  to  bear  the  burden 
of  the  unpaid  debts  rateably.  As  to  the 
first  question,  it  is  submitted  that  the  plain 
indication  furnished  by  the  context  of  the 
whole  will  of  an  intention  on  the  part  of 
the  testator  to  benefit  all  his  six  children 
equfdly,  and  the  evidence  of  the  instruc- 
tions given  by  the  testator  for  the  will, 
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are  saffieient  to  enable  the  Court  to  treat 
Thirsa  as  the  ehild  omitted  by  mistake, 
and  as  entitled,  therefore,  to  one-fourth  of 
the  residue— /fumpAr0j/«  V,  Hun^hrej/»{1). 

Mr,  T.  Smythe,  who  appeared  for  the 
testator's  two  children,  Tbirza  and  Arthur, 
was  heard  upon  the  first  point,  and  lub- 
uitted,  upon  the  same  authority,  that 
Thin&  waa  entitled  to  ona-firarth  of  the 
vendue. 

[Stuart,  V.C.  said,  Thirza  was  the 
child  entitled.  The  words  '*  my  said  four 
children"  clearly  shewed  an  intention  that 
four  children  were  to  be  benefitedt  and 
the  context  of  the  will  and  the  evi- 
dence in  tiie  cause  afforded  a  sufficient 
indicaUon  of  the  intention  of  the  testator 
to  enable  the  Court  to  infer  that  the  name 
of  Tbirza  had  been  omitted  from  the  will 
by  mistake,  and  to  declare  that  the  tes- 
tator's said  daughter  Thina  waa  entitled 
to  one-fonrth  of  &e  residue  of  the  teatator*a 
estate.] 

Mr.  /.  IV,  de  Longueville  Oifflard,— 
As  to  the  second  question,  it  is  to  be 
observed  that  the  testator's  real  estate  is 
not  charged  with,  nor  devised  subject  to, 
the  payment  of  his  debts,  and  that  there- 
fore this  is  a  case  in  which  the  creditors 
can  only  reach  the  real  estate  of  their 
deceased  debtor  by  means  of  the  statute 
8  &  4  Will.  4.  c.  104,  making  real  estate, 
whether  devised  specifically  or  generally, 
assets  for  payment  of  debts.  Under 
the  law  prior  to  the  New  Wills  Act^ 
7  Will.  4.  &  1  Vict  e.  26,  every  devise, 
however  general  in  terms,  was  virtually 
specifie—^ireAotm  t.  Seai/e  (2) ;  and 
on  that  account  real  estate  comprised  in  a 
residuary  devise  was  not  applicable  in 
priority  to  that  comprised  in  a  specific 
devise  for  payment  of  the  testator's  debts 
Spong  V.  Spong  (3).  But  the  statute 
7  Will.  4.  &  1  Vict.  c.  26.  (the  New 
Wills  Act)  has  altogether  removed  the 
ground  of  that  rule  in  the  administration 
of  assets.  By  that  enactment  a  general  or 
reaidnary  devise  is  made  to  extend  to  all 
the  real  estate  belonging  to  the  testator  at 
the  time  of  his  decease,  which,  in  effect, 

(1)  2  Cox,  184. 

(2)  2  lif  yL  &  Cr.  695 1  i.  c.  7  Law  J.  Rep.  (ks.) 
Cbuc.  22. 

(S)  I  You.  ft  J.  SOO. 


abolishes  all  distinction  between  real  and 
personal  estate  in  this  particular.  It  is 
submitted,  therefore,  that  in  adminiBtering 
property  affected  by  any  will  made  since 
the  enactment  came  into  operation  (Jan- 
uary Lst,  1838,)  analogy  requires  that 
a  uniform  rule  should  be  adopted  io 
regard  to  both  real  and  personal  estate, 
and  that  real  estate  eomprised  in  a  rea- 
dnary  devise  should  be  applied  in  payment 
of  the  testator's  debts  in  priority  to  re^ty 
comprised  in  a  specific  devise,  jnst  as  in 
the  case  of  personalty  the  residuary  estate 
is  applied  in  priority  to  that  specifically 
bequeathed.  As  to  personal  estate  speci. 
fically  bequeathed,  that  has  always  stood 
on  the  same  footing  as  land  specifically 
devised — Tomba  v.  Roeh  (4). 

Mr,  T.  Smythe  and  Mr.  T.  F.  Mone, 
for  the  defendants,  were  not  called  upon  to 
address  the  Court  upon  the  second  qnes- 
tion. 

Stuaht,  V.C.  said,  that  wbercver,  u 
in  the  present  «ue,  the  residuaiy  per. 
sonal  estate  had  been  exhansted  in  tbe 

payment  of  the  testator's  debts,  leaf- 
ing an  amount  of  debts  still  undis- 
charged, and  the  will  not  creating  any 
charge  upon  the  testator's  real  estate,  so 
that  that  estate  could  only  be  reached  by 
tiie  creditors  by  means  of  Uie  statute  3  &  4 
Will.  4.  c.  104.  the  law  as  clearly  settled 
prior  to  the  Wills  Act,  7  WUl.  4.  &  1  VicU 
c.  26,  waa  that  the  personal  proporty 
specifically  beqneatbed  by  the  will  and 
the  lands  devised  —  whether  devised  spe- 
cifically, or  generally,  or  by  way  of  re- 
sidue—were liable  to  contribute  rateaUy 
towards  the  payment  of  the  testator's 
debts  remaining  undischarged.  Tbe  Wills 
Act  did  not  contain  any  express  pro- 
vision which  could  operate  to  alter  or , 
affect  the  law  as  so  settled;  nor  did  it 
appear  why,  upon  principle,  that  act 
should  have  rendered  it  incumbent  upon 
the  Court  to  apply  to  real  estate  devised 
the  same  rule  as  to  the  order  of  liability  in 
payment  of  debts  which  prevailed  as  to 
personal  estate  bequeathed.  The  practice 
of  the  Court  seemed,  moreover,  to  have 
been  to  the  contrary,  for  he  understood 

(4)  2  Coll.  490 1  a.e.  15  Law  J.  Rep.  (>>bJ 
Chaae.  SOS. 
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that  ID  administering  estates  since  tlie 
Willi  Ad^  7  Will.  4.  &  1  Vict.  c.  26, 
etme  iDto  operation,  the  old  rule  had  been 
adopted  and  acted  upon.     There  must, 
therefore,  be  a  declaration  in  this  case  that 
Ae  real  estate  devised  by  the  testator, 
whether  devued  speeifically  or  by  way  of 
reddne,  and  all  the  personal  estate  of  the 
testator  specifically  bequeathed,  must  bear 
tibe  burden  of  his  debts  remaining  unpaid 
in  rateable  proportions.    There  would  be 
a  declaration  also  that  the  testator's  four 
children,  Clara  Elizabeth,  Emma  Wilmot, 
Arthur  and  Thirza,  were  the  persons  to 
whom  the  testator  had  given  his  lesidnary 
property  by  his  will. 


KlSDBRSLEY. 

Nov 


,EY,  V.C.7 
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JOHNSOK  V.  EOUTH. 


Settlement — Limitation  to  Executors  or 
Jdministratora — Beneficial  Interest^Con- 
teraion  of  Estate. 

By  a  marriage  settlement^  an  annuity  and 
policy  of  assnrance  were  assigned  by  the 
kuAand  to  trustees,  upon  trust  for  himself 
and  his  wife  during  their  liteSt  and  then  for 
tie  benefit  of  the  children  of  the-  marriage, 
nd  in  default  of  children,  to  such  person  as 
tie  Jhtt&M^  ihimld  by  deed  or  wiU  tgtpoint, 
•ad  n  default  of  oppotofmenf ,  "  «ii<o  the 
ecentors  or  adrnmUtnUer*  iff  the  husband 
f*  and  fur  iheir  aan  use  and  benefit" 
Held,  that  Ae  exeeutore  took  the  properUf 
at  part  of  the  Awftand**  general  assets. 

The  hu^nd,  by  his  aill,  directed  the 
remainder  of  the  produce  of  his  real  and 
personal  eetate  to  be  placed  out  at  interest, 
end  the  dividends  and  produce  thereof  to  be 
paid  to  his  wife  during  her  life : — Held, 
that  the  was  entitled  to  have  all  the  property 
tf  the  testator,  including  the  reversionary 
interest  in  the  mnuity,  treated  as  converted 
at  the  tiwu  of  the  Uetatm'e  death. 

Tian  suit  was  institated  for  the  purpose 
^  adminiitering  the  trusts  of  the  will  of 
TilUsm  Johnson,  Esq. 

Tke  nutter  lud  been  referred  to  the 
HMter,  who  had  reported,  amongst  other 
things,  that  by  a  settlement,  dated  the 
Riw  Snuai,  XXVIL-^basc. 


14th  of  September  1610,  which  was  made 
upon  the  marriage  of  W.  Johnson  with 
Charlotte  Consett,  W.  Johnson  asrigned 
and  transferred  unto  Matthew  Consett  and 
Stephen  Eaton,  their  heirs,  executors,  ad- 
ministrators and  assigns,  idl  and  angular 
tile  annuity  of  172^.  13s.  lOd.  therein 
mentioned,  and  also  the  sum  of  1,358/. 
2s.  6d.,  being  for  the  re-purchase  of  the 
said  annuity,  to  hold  the   same  unto 
M.  Consett  and  S.  Eaton,  their  executors, 
administrators  and  assigns,  in  trust  to  pay, 
or  permit  and  suffer  Charlotte  Consett  to 
receive  and  take  the  same  annuity  during 
the  joint  lives  of  W.  Johnson  and  C.  Con- 
sett, for  her  sole  and  separate  use,  benefit 
and  disposal,  and  after  the  decease  of 
either  of  them,  the  said  C.  Consett  and 
W.  Johnson,  then  to  the  use  of  the  snrvivor; 
and  after  his  or  her  decease  the  said  trustees 
were  to  sell  the  said  annuity  and  invest 
the  produce  thereof  in  the  public  ftuids 
or  upon  real  security,  and  to  stand  pos- 
sessed thereof  in  trust  for  the  children  of 
the  marriage,  as  therein  mentioned ;  and  in 
case  there  should  be  no  child  or  children 
of  such  marriage,  or  they  should  die  be- 
fore becoming  entitled  to  vested  interests, 
in  trust,  from  and  after  the  decease  of  C. 
Consett,  for  such  person  or  persons,  and 
upon  such  estates,  trusts,  intents  and 
purposes,  and  subject  as  he,  W.  Johnson, 
by  deed  to  be  executed  as  therein  men- 
tioned, or  by  his  last  will  and  testament  in 
writing,  or  any  codicil  thereto,  should  give, 
dispose,  direct,  limit  or  appoint,  of  or  con- 
cerning the  same,  and  in  default  of  such 
gift,  disposition,  direction,  limitation  ot 
appointment,  then  in  trust  to  pay,  assign, 
transfer  and  set  over  the  said  annuity  of 
1721.  13f.  lOd.  or  the  money  to  be  pro- 
duced by  sale  thereof  as  aforesaid,  or  the 
stocks,  funds  or  securities  in  or  upon 
which  such  money  should  be  then  in- 
vested, unto  the  executors  or  adminis- 
trators of  W.  Johnson,  to  and  for  their 
own  use  and  benefit.    Upon  the  death  of 
W.  Johnson  the  annuity  of  172l.  13«.  lOd. 
was  paid  to  Charlotte  Johnson  until  the 
month  of  September  1819,  when  the  same 
was  re-pnrcbaeed  for  the  sum  of  1,858/. 
2s.  Qd.,  and  the  same  sum  was  invested  by 
M.  Consett  and  S.  Eaton  in  the  purchase 
of  1,306/.  Ids.  7d.,  51,  per  cent,  annuities, 
2B 
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■ince  converted  into  1,872{.  2«.  4i.  82.  per 

cent,  annuities.  Charlotte  Johnson  died 
on  the  10th  of  January  1848  without  issue, 
and  without  having  again  married,  and  by 
her  will,  dated  the  28th  of  July  1838.  she 
appointed  the  defendant  Alice  Consett  and 
Mary  Ann  Bell  executrixes  thereof,  and 
the  dividends  of  the  sum  of  1,372Z.  2s.  4(2. 
stock  were  paid  or  accounted  for  to  Char- 
lotte Johnson  during  her  life,  and  to  Alice 
Consett  since  and  up  to  the  death  of 
Charlotte  Johnson.  By  an  order,  dated 
the  27th  of  April  1849,  the  laid  lam  of 
1,8722.  2«.  4d,  stock,  with  the  dividends 
due  thereon,  waa  ordered  to  be  paid  into 
court. 

It  did  not  appear  from  any  of  the  pro- 
ceedings in  the  original  cause,  nor  had  it 
been  ascertained  whether  the  .testator,  W. 
Johnson,  ever  made  any  appointment  of 
the  said  sum  of  1,3722.  2s.  4d.  under  the 
power  for  that  purpose  contained  in  the 
indenture  of  settlement  of  the  14th  of 
September  1810,  or  any  part  thereof. 

The  defendant  Alice  Consett  alleged 
that  the  testator,  W.  Johnson,  by  his  will, 
directed  that  Uie  remainder  of  the  produce 
of  his  real  and  personal  estates  should  be 
placed  out  at  interest  upon  real  security, 
and  the  interest,  dividends  and  produce 
thereof  pud  unto  his  wife  Charlotte  John- 
son and  her  assigns  during  her  life,  to 
and  for  her  own  use  and  benefit ;  and  she 
further  alleged,  that  the  reversionary  in- 
terest ia  the  said  sum  of  1,3722.  2s.  4d. 
formed  part  of  the  personal  estate  of  the 
testator,  and  the  same  should  have  been 
■old  within  one  year  after  the  testator's 
decease,  and  the  produce  arising  from  such 
sale  should  have  been  invested,  and  the 
dividends  and  interest  accruing  due  in 
respect  thereof  pud  to  the  said  Charlotte 
Johnson  during  her  life.  Alice  Consett, 
as  such  personal  representative  of  Char- 
lotte Johnson,  now  clumed  by  reason  of 
the  said  reversionary  interest  not  having 
been  sold  at  the  time  aforesaid,  to  be  en- 
titled to  interest  at  the  rate  of  42.  per  cent, 
per  annum  on  such  a  sum  as  such  rever- 
sionary interest  would  have  produced  had 
the  same  been  sold  at  the  end  of  one  yew 
after  the  testator's  decease. 

Mr.  Glaste  and  Mr.  Cory  appeared  for 


the  pluntiflEs,  and  contended  that  the  limit* 
ation  contained  in  the  settlement  of  1810, 
"  to  the  executors  or  administrators  of 
W.  Johnson  to  and  for  their  own  use  sod 
benefit,"  was  not  to  be  construed  as  a  bes^ 
ficial  limitation  in  favour  of  the  executors 
and  administrators  personally,  but  they 
were  to  be  considered  as  taking  it  in  their 
representative  character  for  the  benefit  of 
the  testator's  estate.  It  was  also  eonteaded 
that  the  widow  of  W.  Johnson  coald 
have  no  claim  upon  the  corpus  of  the  re- 
versionary interest  in  the  before-mentioned 
sum  of  1,8722.  2i.  4i2.  She  bed  no  right 
to  have  it  converted  upon  the  testatu's 
death. 

Mr.  Bailtf  and  Mr.  Hobhouse,  contri, 
submitted  that  the  executors  and  adminis- 
trators of  the  testator,  W.  Johnson,  were 
beneficially  interested  in  the  fund  limited 
distinctly  to  them  by  the  settlement  of 
1810.  Nothing  could  be  plainer  than  the 
words  "  to  and  for  their  own  use  and  bene- 
fit." This  being  the  case  of  a  settlement 
and  not  a  will,  the  words  must  be  con- 
strued strictly,  and  there  was  nothing  here 
to  take  away  from  the  direct  meaning  of 
those  worda. 

Mr.  Martinddle  followed  on  the  same 
side. 

Mr.  Farrer,  for  Alice  Consett,  argued 
that  Charlotte  Johnson  was  entitled  to  the 
corpus  of  the  funds  from  whence  the  an- 
nuity was  derived,  and  the  money  ought 
at  once  to  have  been  converted. 

The  following  cases  were  cited 

The  Attorney  General  v.  Matkin,  S 

Phil.  64 ;  a.  c.  16  Law  J.  Rep.  {ma.) 

Chanc.  99. 
Jktnielv.  Dudley,  I  Phil.  1. 
Stoekt  V.  Dodsley,  1  Keen,  325. 
MarMball  v.  ColUtt,  1  You.  &  C.  232. 
Sanders  v.  Franks,  2  Hadd.  147. 
Wallis  V.  Taylor,  8  Sim.  241 ;  s.c  6 

Law  J.  Rep.  (n.s.)  Chanc.  68. 
Churchill  V.  Dibben,  cited  in  Lord  St. 

Leonards'  Powers,  132,  7th  edit. 
Hollovay  v.  HolUnoay,  5  Yes.  899. 
Howe  V.  Lord  Dartmouth,  7  Ves.  137* 
Bulwer  v.  Astley,  1  Phil.  422 ;  s.  e. 

13  Law  J.  Rep.  (m.s.)  Chanc.  329. 
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Btma  T.  ffameg,  2  Keen,  646 ;  i.  e. 

7  Law  J.  Rep.  (n.s.)  Cbanc.  128. 
PaUm  T.  HilU,  I  Myl.  &  K.  470;  s.  e. 

2  Law  J.  Rep.  (ii.s.)  Chanc.  142. 

KiKDEKflLKT,  V.C. — The  first  question 
it,  whether  the  beneficial  interest  belong- 
ing to  the  person  or  persons  who  might  be 
tlie  ezecQtors  or  administrators,  executor 
or  administrator,  of  Mr.  Johnson  passed 
to  diem  personally  or  not  1   There  is  no 
doabt  that,  according  to  the  freedom  which 
Ae  law  allowB  to  penoni  to  diapoae  of 
pn^eitf ,  it  IB  perfectly  competent  to  any 
ene  to  to  limit  property  in  &TOtir  of  hii 
own  exeentora  or  administrators^  or  those 
of  another  person,  that  the  beneficial  in- 
terest, free  &om  all  trust,  shall  come  to  the 
person  answering  that  description.  But 
that  would  naturally  appear  to  be  a  strange, 
capricious  and  absurd  limitation.    A  man 
n^t  appoint  his  own  executor;  but  if 
the  limitation  was  to  the  executor  of  an- 
other person,  that  person  might  appoint 
say  one  who  could  not  be  then  known; 
sad  still  more  does  this  apply  to  an  ad- 
ninistrator.     Suppose  the  testator  died 
iasolvent,  a  mere  creditor  might  bold  the 
office.   A  person  might  be  administrator 
Araate  miMeritaie  of  the  person  entitled 
to  administer,  and  then  who  is  to  take  f 
The  conclusion,  therefore,  io*  that,  at  all 
erents,  d  priori^  it  is  very  improbable  that 
there  should  be  an  intention  so  to  limit 
property. 

The  opinion  which  Lord  Langdale  ex- 
pressed in  the  case  of  Names  t.  Hames 
laid  down  the  just  principle,  namely, 
that  the  Court  would  not  adopt  that  view 
naleas  it  was  necessitated  so  to  do,  and  if 
■pm  the  whole  context  of  the  instrument 
then  was  reason  for  thinking  that  ther« 
was  no  aucb  intention,  then  such  a  eon- 
Mmetion  must  be  rejected.  In  the  present 
case  die  par^  was  about  to  be  married, 
and  bad  certain  property,  which  consisted 
ef  money  inrested  on  an  annuity,  not 
being  capital,  inasmuch  as  it  was  secured 
ea  a  life,  and  hia  object  was  to  make  a 
settlement  on  his  intended  wife  and  the 
children  of  the  marriage.  There  was  no 
sflnsion  in  any  of  the  recitals  to  any  other 
purpose,  and  cerUunly  none  to  any  inten- 
tion that  in  the  event  of  there  being  no 


children  there  should  be  a  limitation  of 
the  property  away  from  himself  and  to 
persons  unknown.  The  Court,  no  doubt, 
in  reference  to  the  general  scope  of  inten- 
tion of  an  instrument,  regulates  its  con- 
struction by  what  it  finds  to  be  its  nature; 
for  example,  in  cases  were  a  wife  mortgages 
her  property  and  limits  the  equity  of 
redemption  to  her  husband,  the  Court,  re- 
garding the  language  as  plain,  still  consi- 
ders the  intention,  but  if  it  finds  that  the 
deed  conteins  an  express  limitation  of  the 
inheritance,  different  from  what  it  was 
before,  it  will  judge  of  the  intention  from 
that  fkct.  Looking,  therefore,  at  the  in- 
tention of  the  parties  in  this  case,  the  only 
apparent  object  was  to  make  provision 
for  the  wife  and  children ;  and  therefore, 
although  you  find  the  terms  extremely 
strong,  "  for  their  own  use  and  benefit," 
(and  I  feel  the  force  of  those  words),  yet 
they  are  very  commonly  (I  do  not  say 
properly)  put  in  by  conveyancers,  not  for 
the  purpose  of  expressing  the  personal 
use  and  enjoyment  by  the  executors  or 
administrators  of  what  might  be  called  the 
whole  interest,  but  immediately  preceding 
the  declaration  of  a  trust ;  and  when  the 
limitation  is  to  persons  sustaining  a  cer- 
tain character,  and  for  their  own  use  and 
benefit,  it  must  be  considered  that  these 
words  are  used  by  the  conveyancer  to  ex- 
press, not  the  interest  which  they  are  to 
teke,  but  the  amount  of  interest  which  is 
to  be  vested  in  them  in  their  character  of 
executors  or  administrators.  No  case  which 
has  been  cited  is  exactly  on  all  fours  with 
the  present.  The  two  strongest  are  San- 
ders v;  Franks  and  Wallis  v.  Taylor ;  but 
those  are  cases,  not  of  a  settlement,  where 
the  definite  nature  of  the  instrument  is 
before  yon,  but  of  a  will.  Assuming  that 
those  cases  are  rightly  decided  (though  I 
think  I  have  heard  comments  from  the 
Bench  not  altogether  favourable  to  their 
soundness),  it  does  not  appear  to  me  that 
the  principle  of  those  decisions  applies  to 
this  case.  For  these  reasons,  my  opinion 
is,  that  the  executors  of  Mr.  Johnson 
take  this  property  as  part  of  the  original 
assets  of  their  testator's  estate. 

The  other  question  is  a  very  peculiar 
one.  Assuming  I  am  right  in  my  opinion 
as  to  Mr.  Johnson's  executors,  what  is  the 
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effect  of  his  will  with  regard  to  the  benefit 
thereby  given  to  his  wife  7  The  principle 
is,  that  when  a  testator  devises  his  general 
residaary  property  to  his  executors*  and 
directs  Uiem  as  soon  as  may  be  to  convert 
and  invest  in  any  security,  and  pay  the 
income  to  A.  for  life,  they  are  bound  on 
the  one  hand  to  convert  the  property  of  a 
wasting  nature  for  the  benefit  of  the  re- 
mainderman, and  on  the  other  hand  to 
convert  a  reversionary  interest  for  the 
benefit  of  the  tenant  for  life.  But  if  the 
words  are  "  as  soon  as  conveniently  may 
be,"  the  converrion  must  be  treated  as 
immediately  made.  Supposing,  in  this 
case,  Mr,  Johnsoa,  under  a  will  or  settle- 
ment, had  been  oititled  to  a  reversionary 
interest  in  stock,  or  money  on  mortgage 
upon  the  death  of  A.  B,  that  property, 
under  this  will,  would  be  sold,  and  so  if 
he  had  a  life  interest  in  a  government 
annuity.  There  are  two  circumstances  in 
this  case,  which  render  it  more  compli- 
cated :  one,  that  it  is  not  a  sum  on  mort- 
gage, but  an  annuity  for  the  life  of  the 
eestui  que  vie,  secured  by  a  policy,  which* 
however,  does  not  make  any  difference, 
because  that  is,  in  effect,  an  investment ; 
the  other  is,  that  the  person  on  the  deter- 
mination of  whose  life  the  reversionary  in- 
terest  is  expectant,  happens  to  be  the  wife 
of  Mr.  Johnson,  for  whose  benefit  the  life 
interest  is  given.  The  effect  of  this  settle- 
ment is  to  ^ve  her  a  life  interest  in  this 
property,  so  that  what  remains  to  Johnson 
after  the  settlement  is  nothing  but  the 
reversion  upon  the  life  interest  of  his  wife, 
assuming  that  there  were  no  children,  which 
event  has  happened.  She  being,  therefore, 
the  person  to  whom  he  thought  it  right  to 
give  the  life  interest  under  his  will,  she  was 
entitled  to  have  the  reversion  sold.  Why 
was  she  not  ?  It  was  said,  because  it  was 
expectant  upon  her  own  life.  But  there 
having  been  no  case  cited  as  deciding  that^ 
I  mnst  proeeed  upon  general  principles, 
and  hold  that  she  was  entitied  to  have 
all  the  property  of  Mr.  Johnson,  whether 
reversionary  or  expectant  on  ber  own  life 
or  on  that  of  a  stranger,  treated  as  con- 
verted at  the  time  of  his  death. 


[IN  THE  HOUSE  OF  I.ORDS.] 

Feb  11    12    /  BAEIAW  9.  OSBOBMB  AHD 

Practice — OpeHbiff  Biddingt^SaJe  hg 

Auction. 

A  Male  of  an  e^ate  upon  aealed  inden 
must  be  treated  at  a  sale  by  aaefion,  a,*i 
the  biddings  may  be  opened,  on  applieation 
to  the  Judge,  within  eight  days  after  the 
certificate  of  the  chief  clerk,  approved  bj/ 
the  Judge,  has  been  filed. 

The  practice  of  opening  biddings  not  ts 
itself  approved  of. 

The  word  "party,"  m  the  49th  Order  ^ 
October  \6th,  1852,  vntsi  be  taken  to  men 

This  was  an  appeal  against  an  order  of 
Vice  Chancellor  Stuart,  which  had  been 

confinned  on  appeal  to  the  Lords  Justices. 
The  order  was  for  opening  biddings  on  a 
sale  of  an  estate  by  the  order  of  the  Conrt. 
By  orders  of  the  9th  and  1 7th  of  May  1855 
certain  freehold  premises  in  Sussex  were 
put  up  to  sale  by  public  auction ;  bat  no 
purchasers  having  been  found,  Stuart,V>C. 
directed  that  all  the  premises  constitotiBg 
the  estate  should  be  offered  for  sale  on 
sealed  tenders.    An  advertisement  wu 
therefore  inserted  in  the  ncwspapets  de- 
scribing the  prop«ty,  and  declaring  that 
tendeisfbr  the  same  would  be  received  at  the 
YiceChancellor'a  chambers,  subject  to  ear* 
tain  conditions.  The  advertisement  iasned 
under  this  order  directed  the  tenders  to  be 
marked  "  private,"  and  gave  the  form  of 
agreement  of  purchase,  which  was  to  be 
"  subject  to  the  conditions  hereto  annexed, 
and  subject  to  this  contract  receiving  the 
sanction  of  the  Vice  Chancellor."    It  was 
added,  "such  tenders  will  be  treated  as 
confidential,  and  their  contents  will  not 
be  made  public."   The  "  conditions"  de- 
dared,  among  other  things,  that  '*  the  sale 
ia  subject  to  a  reserved  bidding ;  that  the 
chief  clerk  will  proceed  to  certify  the 
result  on  Friday,  tJie  8th  of  FebrDary 
1856,  at  11  o'clock  in  the  forenoon,  at 
which  time  the  bidders  may,  if  they  think 
fit,  attend  by  their  solicitors  at  the  cham- 
bers of  the  said  Judge,  No.  1 2,  Old  Square, 
Lincoln's  Inn,  in  the  county  of  Middlesex, 
or  in  person.    The  certificate  of  sale,  if 
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Oft  will  then  bo  setded,  and  irill  in  dua 
eomw  be  ngned  and  filed,  and  become 
InndiDg  without  fiirtbei  notice  or  expenie 
to  the  pnnbawr." 

Tbe  person  allowed  as  tbe  purchaser 
wai  to  pay  a  deposit  of  2,000f.  before  the 
18th  of  February.  The  tenders  were  sent 
in ;  that  of  the  appellant,  who  was  a  gen- 
tleman residing  in  Staffordshire,  amounted 
to  the  sum  of  36,500i.,  and  was  accepted. 

On  the  8th  of  February  the  chief  clerk 
made  the  certificate,  declaring  tbe  appellant 
to  be  the  purchaser;  and  on  the  13th  of 
February  this  certificate  was  signed  as 
duly  "approved**  by  the  Vice  Chancellor. 

On  the  llth  of  February  a  anmmons 
(whieh  did  not  nuwh  the  appellant  till 
the  13th  of  Febmary)  was  obtained  from 
Stnart,  T.C.,  calling  on  "all  parties  con- 
cerned "  to  attend  at  the  chambers  on  the 
16tb  of  February,  on  the  hearing  of  an 
application  by  HeffiU.  On  the  18th  of 
Febmary  the  appellant  paid  into  the  Bank, 
in  the  name  of  the  Accountant  General, 
tbe  inm  of  2,000f.  The  summons  was 
beard  in  Court  on  the  23rd  of  February, 
ud  an  order  made  to  open  the  biddings, 
which  having  been  done,  tbe  estate  was 
re-sold,  and  Mr.  Walter  Prideaux  became 
the  purchaser  for  a  aum  of  44,000^.  The 
Lords  Justices  confirmed  the  order,  on 
fpadt  directing  at  the  same  time  the  costs 
<^  the  application  to  be  paid  to  the  appel- 
lant (1). 

The  present  appeal  was  then  brought. 

The  Auorney  General  (Sir  R.  Betkell J, 
Mr.  TV.  M.  Jamea  and  Mr.  Baggalla^t 
were  for  the  appellant.    They  cited — 

Whiter,  mUon,  UVes.  151. 

Ferffu$  V.  Gore,  1  Sch.  &  Lef.  350. 

lUiUiean  v.  VmderpUimkf  11  Hare, 
136. 

Bridger  v.  Penfold,  1  Kay  &  J.  28. 
VeMeg  T.  Elmed,  S  Dm.  &  W.  74. 

Mr.  Craig  and  Mr.  BatUn,  for  the 
respondents,  commented   on  tbe  eases 
already  cited,  and  mentioned,  in  addition,— 
AUorney  General  v.  Day,  1  Vea.  218, 
221. 

JertoUe  t.  Clarke,  1  Jae.  &  W.  389. 
Lefroy  t.  Lefroy,  2  Russ.  606. 

(1)  Oaborne  v.  Ftsemso,  25  Law  J.  Rep.  (h.s.) 


The  Attorn^  Oenentl,  in  reply. 

Tbe  LoftD  Chancellor  (Lord  Cran- 
worth)  stated  the  fiutta,  and  said  that  by 
the  ordinary  practice  of  the  Court,  until 
there  had  been  a  final  order  establishing 
the  purchaser,  a  third  person  might,  on 
the  ground  of  being  willing  to  ofi'er  an  ad- 
vanced price,  open  the  biddings.  It  cer- 
tainly  was  true,  as  stated  by  the  counsel 
for  the  appellant,  that  this  was  a  practice 
to  be  deplored,  and  one  which,  in  conse- 
quence of  the  uncertainty  attending  pur> 
chases,  led,  as  a  general  result,  to  estates 
being  sold  at  less  than  their  proper  value. 
But  these  were  oonsidentions  to  be  ad- 
dressed to  the  House  in  its  lepslativet 
rather  than  its  judicial  capacity.  It  cer- 
tainly did  seem  somewhat  strange  that 
even  where  the  Court  had  ordered  a  re- 
served bidding,  tbe  sale  might  be  opened; 
but  such  undoubtedly  was  tbe  law  at  pre- 
sent. Tbe  only  question  here  related  to 
the  form  and  to  the  dates  of  the  proceed- 
ings. The  practice  in  sales  ordered  by  the 
Court  had  lately  been  altered;  but  the 
rule  was  now,  what  it  had  previously  been, 
that  before  a  purchase  was  absolutely  con- 
firmed, the  biddings  might  be  opened. 
The  new  practice  seemed  to  be  fully  ex- 
plained by  Wood,  V.C.,  in  Bridger  t. 
Pmfold.  Instead  of  obtaining  a  report, 
and  getting  that  report  confirmed,  the 
practice  was  now  regulated  by  the  Mas- 
ters' Abolition  Act  (15  &  16  Vict.  c.  80.), 
and  the  orders  made  thereon.  The  pro- 
ceeding of  the  sale  was  now  brought  b^ore 
the  chief  clerk  of  the  Judge ;  it  was  dis- 
cussed, and  at  the  end  of  four  clear  days 
he  certified  who  was  the  purchaser,  which 
certificate  was  equivalent  to  the  former 
proceeding  of  obtaining  a  report.  At  the 
end  of  other  four  clear  days  this  certificate 
was  ordinarily  approved  by  the  Vice  Chan- 
cellor. The  certificate  was  then  filed ; 
Uiis  was  a  new  proceeding,  for  the  report 
in  the  old  practice  was  not  filed  until  it 
had  become  absolute.  Now,  however,  the 
certificate,  after  it  had  been  signed,  was  to 
be  filed,  the  order  said,  "  in  Tike  manner 
as  reports  are  now  filed,"  and  it  was 
"  thenceforth  to  be  binding  on  all  parties 
to  tbe  proceeding,"  not  the  mere  parties  to 
the  cause,  "  unless  discharged  or  varied  at 
chambers  or  in  open  court,"  according  to 
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the  form  to  be  prescribed  "  by  any  OenenI 
Order  of  the  Lord  Chancellor."  By  the 
49th  Order  (2)  it  was  directed  that  *'  at 
the  expiration  of  four  clear  daye  after  the 
certificate  or  report  shall  have  been  signed 
by  the  chief  clerk,  if  no  party  has  in  the 
mean  time  obtained  a  summons  to  take 
the  opinion  of  the  Judge  thereon,  the  chief 
clerk  is  to  submit  the  certificate  or  report 
to  the  Judge  for  his  approTal,  and  the 
Judge  may  thereupon,  if  he  approve  the 
same,  sign  such  certificate  or  report, 
in  testimony  of  his  adoption  thereof, 
as  fbllovs/'  and  then  the  form  was  given. 
Upon  this  order.  Vice  Chancellor  Wood, 
in  Bridget  t.  Pen/old,  treated  the  signa- 
ture of  the  Judge,  on  declaring  his  appro- 
val of  the  certificate,  as  equivalent  to  the 
report  rmi'.  The  5 lit  Order  gave  eight 
clear  days  after  the  filing  of  a  certificate 
for  parties  to  apply  to  vary  or  'discharge 
it.  Within  that  period  persona  might 
apply  to  open  the  biddings  either  under  the 
old  or  the  new  practice.  Within  the  fair 
construction  of  the  clause,  third  pmons 
were  to  be  regarded  as  "  parties  and, 
tiierefore,  persons  wishing  to  become  pur- 
chasers might  make  this  application.  The 
question  then  arose  whether  this  sale  was 
to  he  considered  as  differing  from  a  sale 
by  auction,  and  it  seemed  to  bis  Lordship 
that  there  was  no  real  difference  between 
them.  The  word  "  auction  *'  had  always 
been  understood  to  be  derived  from  "  au- 
gendo;"  and  though  this  was  not  exactly  a 
sale  in  which  one  person  hearing  another 
bid  a  price,  immediately  offered  an  in- 
creased price,  it  was  one  at  which  every, 
body  privately  communicated  what  he 
would  give,  and  be  who  had  offered  the 
moat  was  declared  the  purchaser.  In  that 
way  the  appellant  was  declared  the  pur- 
chaser, but  "  subject  to  the  conditions  of 
sale,"  and  "  subject  to  this  contract  receiv- 
ing the  sanction  of  the  Vice  Chancellor" ; 
in  other  words,  to  his  sanction  in  such 
form  as  by  law  might  be  given.  The 
words  in  the  conditions,  that  "  the  certifi- 
cate  will  be  filed,  and  the  sale  will  then 
become  binding  without  further  expense 
to  the  purchaser,"  at  first  appeared  import- 
ant, but  in  truth  they  only  explained  the 
new  practice  which  did  save  the  purchaser 

i2)  31  Law  J.  Rep.  (aj.)  Orders  in  Clune.  xii. 


from  tiie  expense  to  which  he  was  tbrmeriy 
sn1]jected  in  getting  the  Master's  lepoit 
made  absolute,  and  the  certificate  would 
now  become  binding  within  eight  dsyi 
after  the  Vice  Chancellor  had  signed  it, 
unless  in  the  mean  time  something  wai 
done  to  prevent  that  being  so.  Here 
something  was  done  to  prevent  it,  and  the 
appellant  thereby  lost  his  right  to  hire 
the  purchase  declared  absolute  until  the 
offer  of  a  latter  price  had  been  submitted 
to  the  consideration  of  the  Court. 

It  was  unnecessary,  herei  to  consider 
bow  lar  this  practice  waa  applicable  to 
purchases  by  private  contract,  for  in  them 
the  sale  was  complete  at  once ;  a  speosl 
order  was  obtuned,  and  no  such  queitioa 
as  the  present  could  arise.  Here  the  sale, 
though  not  an  ordinary  sale  by  auction, 
was  a  sale  of  a  character  which  mast  be 
dealt  with  as  having  the  incidents  of  sach 
a  sale.  The  proceedings  were  conie- 
qnently  correct,  and  the  appeal  must  be 
dismissed. 

Lord  Brooohau  had,  after  considerable 
doubt,  come  to  the  same  conclusion.  The 
observations  of  the  Vice  Chancellor,  ia 
Brid^er  v.  PMfold,  must  be  imported  into 
this  case  in  considering  what  the  pradiee 
had  been,  and  what  it  was  now.  He 
doubted  whether  a  sale  by  auction  and  a 
sale  by  sealed  tenders  were  to  be  consi- 
dered identical  (but  that  was  not  very 
material  for  the  determination  of  this  esse), 
and  though  he  thought  the  practice  of 
opening  biddings  was  one  of  donbtfnl 
advantage,  still  that  was  a  matter  which 
the  House  could  not  judicially  consider, 
though  in  its  legislative  capacity  it  might 
see  reason  to  m&e  some  alteration  for  the 
future. 

Lord  Wek8UTDAI.x  eoneuired  in  the 
resnit  of  the  opinions  of  both  his  noble 
and  learned  friends,  and  also  in  the  ohjee- 
tion  which  both  of  them  had  suggested  ss 
to  the  practice  of  opening  biddings ;  bnt 
considering  that  practice  as  settled,— and  it 
must  be  so  considered  at  present,— he  was 
of  opinion  that  what  had  been  done  here 
had  been  correctly  done,  under  the  pro- 
visions of  the  15  &  16  Vict.  c.  80,  and  of 
the  General  Orders  made  in  pursuance 
of  that  statute.  He  adopted  the  case  of 
Bridger  v.  Pei\fold,  as  establishing  that 
the  present  practice  was  the  same  as  the 
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ftnner  with  respect  to  fhe  salei  by 

aoedon,  and  that  the  certificate  after  it 
had  been  signed  and  filed,  and  after  a  lapse 
of  eight  days,  stood  on  the  same  footing 
ai  the  report  of  the  Master  ahaolutely  con- 
finned.  Then*  was  there  a  sale  by  auction  7 
for  if  it  was  a  sale  by  private  contract,  the 
Uddinga  could  not  be  opened.  He  thought 
that  the  mode  of  purcbaae  and  the  exist- 
ent of  conditions  of  sale,  and  the  terms 
of  those  conditions,  shewed  that  it  must 
be  treated  as  a  sale  by  auction,  to  be  made 
absdotely  valid  by  the  application  and 
eSeetof  certain  settled  fonns.  The  present 
pnctiee  was  to  substitnte  the  filing  of  the 
certificate  and  the  lapse  the  eight  days 
for  the  whole  time  of  the  confirmation  of 
the  Master's  report.  That  being  so,  it 
seemed  to  him  that  within  those  eight  days 
the  biddings  might  be  opened.  The  order 
made  here  had,  therefore,  been  properly 
mde,  and  this  appeal  must  be  dismissed. 

jippeal  ditmAied  and  order 
confirmed.  The  eo$ts  of 
the  respondent  were  order- 
edtohe  eott*  in  the  eau»e. 


ElltDEa8I,ET,y.C. 

Feb.  20. 


'  In  re  thb  joint-stock 

COHPANIBS  WINDING- 
DP    ACTSt    1848  AND 

1849;  AND /ft  re THE 

WEUH  POTOSI HIXINO 
COUPAKT. 


Company,  Limited—  ffhuUng-t^im  Bank- 
rapfqr — LuibiUtiee  prior  to  RegiiArationt 

A  eampamy  wom  formed  in  1 853,  and  car- 
fiti  om  upon  the  eoat-book  principle  until 
1857,  when  it  w«  regiMterod  a»  a  Umiied 
sMjMajr,  mmder  the  ext  of  19  ^  20  Viet, 
t-  47,  and  ««  ■»»  whteguently  ob- 

(stsetf  for  mnding  up  the  affair*  in  bank- 
rwptey.  An  order  wai  now  made  upon 
petition  that  the  company  should  be  wound 
up  in  Chancery t  under  the  acts  of  1 848  and 
1649,  in  respect  of  such  transactions  as 
Kenned  prior  to  the  date  ofr^ttration  as 
unlimited  eompamy.** 

This  was  a  petition,  presented  by  Mat- 
thew hy<m  and  Thomas  Gibbes,  two  of  the 
diieetocs  and  ahareholders  in  the  Wdsh 


Potosl  Lead  and  Copper  Mining  Company, 
that  the  company  might  be  absolutely  dis- 
solved and  wound  up  by  order  of  the  Court 
under  the  Joint-Stock  Companies  Wind- 
ing-up Acta  of  1848  and  1849. 

The  petition  stated  that  the  Welsh  Potosi 
Mining  Company  was  formed  in  1853  upon 
the  cost-book  system ;  that  upwards  of 
forty  persons  were  shareholders  and  con- 
tributories  of  the  company  ;  that  the  peti- 
tioners, besides  the  money  they  had  paid 
to  the  company  for  their  shares  therein,  had 
advanced  and  paid  for  the  company  large 
sums  of  money  for  which  ^ey  claimed  to 
be  creditors ;  that  the  company  was,  on 
the  26th  of  Jane  18S7,  registered  and  in- 
corporated under  the  Joint-Stock  Com- 
panies Act  of  1856,  (19  &  20  Vict.  c.  47.) 
as  a  limited  company ;  that  the  company 
was  at  and  before  the  date  of  such  registra- 
tion, and  still  continued  to  be  indebted  to 
various  persons  in  sums  of  money,  amount- 
ing in  the  whole  toseveral  thousand  pounds; 
that  the  petitioner  M.  Lyon  and  other 
shareholders  in  the  company  had  been  and 
still  were  sued  in  upwa^s  of  fifty  aodons 
for  recovery  of  debts  of  the  company  in- 
curred and  due  prior  to  the  26th  of  June 
1857 ;  that  the  company  had  no  funds  or 
assets  available  for  payment  of  the  said 
debts ;  that  a  special  general  meeting  of 
the  shareholders  in  the  company  was  held 
on  the  6th  of  July  185?,  at  which  it  was 
unanimously  resolved,  "  That  the  company 
be  wound  up  by  the  Court,  under  the  pro- 
visions of  the  Joint-Stock  Companies  Act, 
1856;"  that  in  pursuance  of  such  resolu- 
tion an  application  was  made  to  the  Court 
of  Bankruptcy,  on  the  25th  of  July  last, 
by  a  shareholder  in  the  "  limited  company," 
and  an  order  was  therenpon  made  to  wind 
up  fhe  affiurs  of  the  company,  and  Wil- 
liam Whitmore  was  appointed  the  ofBcial 
liquidator  under  those  proceedings ;  that 
nineteen  actions  by  creditors  having  been 
brought  against  the  petitioner  M.  Lyon 
and  other  shareholders  of  the  company,  for 
the  recovery  of  debts  which  had  accrued 
due  before  the  26th  of  June  1857,  an  appli- 
cation was  made  by  the  said  M.  Lyon  and 
the  said  other  defendants  to  those  actions, 
to  the  Court  of  Bankruptcy  for  an  order  to 
restrain  further  proceedings  in  such  actions, 
and  the  Commissioner  ^en  decided  that 
he  could  not  make  the  order  prayed,  since 
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the  aotions  were  not  brought  against  the 
"limited  company,"  but  against  alleged 
shareholders  of  the  company,  for  debts 
prior  to  the  incorporation  of  the  said 
"limited  company."  In  consequence  of 
this  decision,  Uie  present  petition  was  pre- 
sented. 

Mr.  Baily  uid  Mr.  Raxhurgh  appeared 
for  tiie>  official  liquidator,  and  stated  that 
his  only  object  was,  that  the  affairs  of  the 
company  should  be  wound  up  as  speedily 
and  expeditioudy  as  possible.  This  peti- 
tion had  been  rendered  necessary  by  reason 
of  the  Joint-Stock  Companies  Act  of  1856 
not  providing  in  any  way  for  such  a  case  as 
the  present,  and  the  onlyrelief  open  to  those 
shareholders  who  had  been  sued  for  debts 
incurred  prior  to  the  registration  of  the 
company,  under  the  act  of  1856,  was  by 
obtaining  an  order  from  the  Court  of 
Chancery  to  wind  up  the  company  prior 
to  its  registration  as  a  "limited company." 
There  was  no  necessity  for  disturbing  any- 
thing which  had  already  been  done  in  the 
Court  of  Bankruptcy,  but  the  order  now 
asked  for  would  be  auxiliary  to  the  order 
for  winding  up  in  the  Court  of  Bank- 
rnptf^. 

They  cited— 

In  re  The  Welth  Pototi  Mining  Com- 
pany, ex  parte  Lofihduse,  and  ex  part* 
Birehf  since  reported,  27  Law  J.  Rep. 
(h.s.)  Bankr.  1, 4. 

Mr.  Qlatae  and  Mr.  BaggaUajf  appeared 
for  the  petitioners. 

Mr.  Daria,  for  the  shareholders  who 
had  been  fixed  as  contributories. 

KiMDKRBLET>  V.C. — The  difficulty,  I 
eannot  say  the  only  difficulty,  I  feel  in  this 
matter,  because  there  are  innumerable 
difficulties  in  the  construction  of  these  acts 
of  parliament  relating  to  Joint-Stock  Com- 
panies,—but  the  principal  difficulty  upon 
the  particular  case  now  before  me  is  to  feel 
quite  sure  that  it  was  the  intention  of  the 
Lord  Chancellor  and  the  Lords  Justices 
in  Lofthotue's  ca$«  and  Birch's  ease,  to 
decide  the  point  distinctly,  that  where 
there  was  tin  order  by  the  Court  of  Bank- 
ruptcy for  the  winding  up  of  a  limited 
company,  (which  limited  company,  before 


its  r^stration  as  a  limited  company,  ex- 
isted for  several  yean  without  registration, 
as  an  unlimited  company,)  the  jurisdiction 
of  the  Commissioner  was  confined  to 
winding  up  that  company,  so  &r  onljr  u 
related  to  transactions  subsequently,  to 
liabilities  happening  or  accruing  lubie- 
quently  to  the  time  the  registration  took 
place.  If  that  was  their  decision,  if  tbst 
is  the  efi'ect  of  these  cases,  then  it  ii 
dear  that  the  question  is  reduced  to  ose 
or  other  of  two  alternatives :  either  that 
the  effect  of  all  this  le^slation  is,  whedm 
intended  or  not,  that  in  such  a  ease  those 
persons  who  were  shareholders  in  this 
company,  at  the  time  of  the  registration, 
have  no  remedy  whatever,  except  by  bill, 
for  the  purpose  of  administering  the 
equities  of  any  of  the  shareholders  la 
respect  of  the  transactions  which  hap- 
pened, and  the  liabilities  which  accrued 
prior  to  the  registration  — or  that  this 
Coart  has  jnrisdiction  under  the  act  of 
1848,  to  mtke  an  order  for  the  winding 
up  of  the  company,  as  for  as  rriates 
to  the  transactions  which  bad  occnired 
and  the  liabilities  which  had  accrued 
prior  to  the  date  of  the  registration  of 
the  company.  One  or  another  of  those 
two  alternatives  must  be  adopted  if  the 
Commissioner  has  no  power,  no  juriadictioa 
whatever,  to  deal  witii  any  matter,  except 
what  relates  to  the  company  subsequent 
to  the  time  of  registration.  Now,  one 
cannot  help  saying  thatapnort  one  would 
be  rather  surprised  to  find  that  the  I^is- 
latnre  should  mean  this,— that  if  a  com- 
pany (whether  it  be  a  mining  company  or 
any  other  company,  does  not  affect  the 
question,)  has  ean^  on  its  business  for 
a  great  many  years  in  the  ordinary  way, 
without  limited  liability,  without  r^is* 
tration,  but  proceeding  upon  the  old  law 
before  .the  act  of  1 848,  and  at  a  subsequent 
period  becomes  r^stered  as  a  limited 
company,  in  such  a  case  jurisdiction  is 
given  to  a  particular  Court  to  wind  up 
that  company  before  the  registration,  and 
to  another  Court  to  wind  up  the  affiurs 
subsequently  to  the  regutration :  it  cer- 
tainly does  seem  to  me  that  &  priori  I 
should  have  expected  the  object  and  pur- 
pose of  the  legislature  would  have  beeA 
to  say,  "  Well,  that  Court  which  is  to  have 
the  winding  up,  at  least,  as  to  a  portion  of 
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thii  matter,  ahall  liave  juriidietion  to  wind 
it  up  altogether  *';  and  it  would  he  mott 
ntriiordinary  to  find  intentional  legislation 
(though  it  may  have  heen  inadvertently 
done)  to  bring  about  a  result,  the  effect  of 
wbich  is  to  be  that  there  is  to  be  a  certain 
company,  which  for  ten  years  was  unregis- 
tered, and  the  subsequent  five  years  regis- 
tered, with  limited  liability;  and  that  the 
Court  of  Bankmptcy  is  to  wind  it  ap  so 
ftr  as  relates  to  one  part,  and  the  Court 
of  Chancery  is  to  wind  it  up  so  far  as  relates 
to  the  other  part.  Enormoua  diffiimlUes 
nut  arise, —  difficulties  with  respect  to 
tbe  persons  liable  difficulties  with  respect 
to  ihe  creditors,  and  difficulties  with 
mpect  to  transactions  commenced  at  one 
period  and  completed  at  another,  and  ex- 
treme difficulties  with  respect  to  the  posses- 
aioD  and  administration  of  the  property  of 
the  company.  As  there  are  those  difficul- 
ties, I  should  have  thought  it  almost 
impossible  for  the  legislature  to  intend 
toch  If^lation ;  but  I  conceive  it  very 
possible  that  such  legislation  has  takm 
place  inadvertently:  that  is  a  very  common 
case. 

Then,  on  the  other  hand,  it  certainly 
altars  to  me  to  be  a  very  extraordinary 
thing,  and  equally  out  of  all  contempla- 
tion, that  the  legi^ture  could  have  meant 
this:  that  having,  in  1846  and  in  1849, 
passed  an  act  for  the  purpose  of  preventing 
the  mischief  and  evil  that  arose  from  the 
defect  in  the  law  with  regard  to  the  admin- 
ittration  of  the  equities  by  a  suit  in  Chan- 
cery, which  was  their  only  remedy,  the 
l^slature  should,  for  the  very  purpose  of 
preventing  that  mischief  and  evil,  give 
that  remedy— a  summary  and,  as  it  was 
hoped,  a  cheaper  and  more  expeditions  re- 
medy— that  the  legislature  should  do  that, 
■hould  let  it  go  on  for  a  certain  number  of 
years,  and  then  afterwards  pass  another 
act  of  parliament  in  the  year  1 856— eight 
years  afterwarda — to  prodace  this  efibet;  to 
ptovide  in  eases  where  there  has  been  a  suh- 
•eqnent  registration  as  a  limited  company, 
tbiU  to  a  certain  extent  the  Commissioners 
n  Bankruptcy  should  wind  the  company 
op.  As  to  the  last  act  of  parliament,  it 
is  no  remedy  at  all.  You  have  lost  the 
benefit  of  that  careful  l^slation  that  took 
place  in  1848;  at  least,  intended  to  be 
cvefid,  and  yet  now  all  is  thrown  back 
Baw  Saans^  XXyiLr-4^aa 


upon  the  evil  and  mischief  which  that  act 
of  1848  was  Intended  to  correct.  Either 
of  those  matters  it  appears  to  me  d  priori 
almost  impossible  to  contemplate  that  the 
legislature  would  pass  acts  to  effectuate ; 
but  either  the  one  or  the  other  might  re- 
sult from  inadvertence. 

Now  what  was  decided  by  the  Lord 
Chancellor  and  the  Lords  Justices  was 
this,  in  Ex  parte  Loflhouaei  that  inas- 
much  as  Mr.  Lofthouse  had  parted  with 
his  shares  before,  though  within  a  twelve- 
month befbre  Uie  registration  of  the  com- 
pany, he  was  not  a  holder  of  tharea  within 
the  meaning  of  the  63rd  section  of  the 
act  of  1856  (1) ;  and  the  construction  put 
upon  that  section  by  this  decision  was 
this : — that  it  did  not  apply  to  a  person 
who  was  not  an  existing  shareholder  at 
the  time  when  the  registration  took  place, 
even  though  the  party  had  ceased  to  he  a 
shareholder  within  twelve  months  prior  to 
the  time  at  which  the  winding-up  order 
was  made.  That  was  the  effect  of  the 
deeiaion.  Now  that  is  not,  in  very  direct 
terms,  a  decision  that  the  Commissioner 
had  no  jurisdiction  in  the  case.  The  Com- 
missioner put  Mr.  Lofthouse  on  the  list. 
The  dedsion  was,  that  the  Commissioner 
had  no  jurisdiction  to  do  it.  Now,.certainly, 
that  IB  no  direct  expression  of  an  intention 
to  decide  that  the  Commissioner  had  no 
jurisdiction  in  any  matter  prior  to  the 
winding  up.  But  if  Mr.  Lofthouse  could 
not  be  put  upon  the  list  by  the  Commis- 
sioner, you  are  reduced  to  the  alternative, 
either  that  Mr.  Lofthouse  was  never  liable 
at  all  as  between  himself  and  his  brother 
shareholders  in  respect  of  the  transactions 
which  existed  prior  to  the  time  when  he 
ceased  to  be  a  shareholder,  or  this  Court 
must  have  jurisdiction  under  the  old  act 
of  1848  to  make  him  liable ;  not  to  make 
him  liable  for  anything  that  ocetured  sub- 

{1}  Sectioafijt.  "In  the  OTent  of  limited 
eompuy  being  wound  up  by  the  Court  or  Tolna- 
tarily  ,any  penon  who  has  eeaud  to  be  a  holder  of 
any  share  or  ibarei  within  the  period  of  one  year 
prior  totheeonimeaceineDtofthe  winding-op,  ihall 
be  deemed  for  the  purposes  of  contribation  towards 
payment  of  tbe  debts  of  the  company,  and  the  costs, 
charges  and  oxpenses  of  winding  up  the  aamo,  to 
be  an  eziiting  bolto  of  snob  shwe  or  ahaen,  and 
shall  hare  in  all  roipocti  the  same  rights  and  bo 
aufajeot  to  tbe  same  liabilifiei  to  erediton  aa  if  bo 
had  not  ao  eeaied  to  be  a  iharolioldar." 

28 


Digitized  by 


S14 


COURTS  OF  CHANCERY: 


tKiv  Shiu 


sequent  to  the  regiBtration,  but  to  make 
him  liable  fot  what  ocoarred  prior  to  the 
time  when  he  ceased  to  be  a  ihareholder. 
therefore  it  doei  appear  to  me  dtat  I  mait 
eonnder  that  tiie  view  of  the  Lord  Chan- 
cellor  and  the  Lords  Justices  in  these  two 
cases,  of  Lo/thouse  and  Birch,  was  to  the 
effect  that  the  Cooi mission er  has  no  juris- 
diction to  make  a  call.  If  he  has  no  juris- 
diction to  make  a  call,  he  can  have  no 
jurisdiction  to  deal  with  any  matter  except 
what  related  to  the  period  during  which  it 
waa  a  limited  liability  company.  I  must, 
therefore,  come  to  the  conclusion,  th^  I 
am  reduced  to  the  necessity  of  determining 
between  tbe  two  alternatives  I  mentioned 
iTefiwe,  either  that  there  is  no  jurisdietioD, 
or  that  this  Court  mutt  have  jurisdiction ; 
and  I  think  that  I  ought  to  come  to  the 
conelasion  that  this  Court  has  jurisdiction 
in  respect  of  that  portion  of  the  transac- 
tion which  occurred  prior  to  the  registra- 
tion as  a  limited  company.  But  then  I 
must  take  care  in  making  the  order  to 
confine  it,  so  as  not  to  interfere  with  the 
jurisdiction  of  the  Commissioner  with  re- 
spect to  that  portion  of  the  matter  which 
is  within  his  jurisdiction ;  and  though  I 
am  not  aware  that  there  is  any  particular 
precedent,  for  it,  I  think  that  the  order 
ought  to  be  in  some  such  form  as  this.  It 
must  be  an  order  for  the  winding  up  of 
the  company  as  it  existed  at  the  date  of 
the  repstration  ;  or  it  must  be  in  respect 
of  the  transactions  prior  to  the  date  of  the 
registration.  Either  one  or  other  of  those 
two  forms  would,  I  think,  be  right.  The 
costs  of  all  the  parties  served  must  be  paid 
out  of  the  estate. 

M.R.       I  ' 
1857.  f 
April  28, 24 ;( 
May  28.  J 

Set-off — Banken'  Seeuritiet — Amgn^ 
ment'— Notice. 

Bankers  assigned  the  securities  given  by  a 
customer  indebted  to  them  without  giving  him 
any  notice  of  the  assignment.  The  hankers 
afterwards  became  bankrupt.  In  a  suit, 
bp  tht  debtor^  against  the  assignees  of  the 
aeeuritiest — Held,  that  he  wum  enlilied  to 


C&TBNDISB  «.  aUTBS. 


•«<  off  thg  monies  due  to  him  o*  his  rsssii^ 
oeoewif,  ogaimt  the  ddtts  due  from  him  ; 
and  that  the  auigneet  had  mordg  the  rights 
of  the  assignorSf  and  eould  elaim  m  «lm- 
tage  beyond  what  the  bankers  were  attUUi 
te(l). 

This  suit  was  instituted,  by  General 
Cavendish,  to  establish  a  right  of  set-off 
against  the  trustees  of  the  marriage  settle- 
ment of  Mrs.  Fitzgerald,  and  against  Mn. 
Gore.    Prior  to  1830  the  plaintiff  kept  a 
banking  account  with  Robert  Snow,  Sir 
John  Dean  Paul,  Bart.,  both  deceased,  snd 
John  Dean  Paul  afterwards  Sir  John  Dean 
Faal,  Bart.,  who  then  carried  on  tbe  buai- 
nets  of  bankera  in  co-partnership.  The 
plaintiff  owed  the  firm  5,000i.  and  3,00(M., 
which  were  respectively  aecared  to  the  firm 
by  two  bonds  given  to  R.  Snow  and  Sir 
J.  D.  Paul,  and  respectively  dated  the 
30th  of  November  1830.     In  1832.  the 
firm  consisted  of  R.  Snow,  Sir  J.  D.  Paul 
the  elder,  J.  D.  Paul  the  younger,  Robert 
Snow  the  younger  and  William  Strafaan. 
In  1836,  R.  Snow  the  elder  retired  from 
the  firm.    At  the  end  of  1841  R.  Snow 
the  younger  also  retired  from  the  finn ; 
and  from  that  time  to  the  year  1852  the 
firm  conusted  of  W.  Strahan,  Sir  J.  D. 
Paul  and  his  son  and  Robert  Makin  Bates. 
On  the  16th  of  Janoaiy  1852  Sir  J.  D. 
Paul  the  eldw  died,  and  tha  businas  was 
continued  by  the  surviving  partner*;  at 
every  change  of  tiie  firm  the  plaintiff's 
securities  held  by  the  bankera  with  those 
of  other  persons  were  assigned  to  the 
successive  partners,  who  from  time  to  time 
constituted  the  firm.    In  February  1841 
the  firm  advanced  500l.  to  the  plamdff, 
who  repaid  it  in  the  June  following.  On 
the  9th  of  September  1843  tbe  firm  ad- 
vanced l,500i.  to  the  plaintiff  upon  his 
promissoiy  note,  payable  at  four  months 
after  date.    Interest  was  duly  paid  by  the 
plaintiff  on  all  the  money  due  up  to  Sep- 
tember 1847,  and  at  this  time  the  finn  wen 
the  holders  of  both  the  plaintiff'a  bonds 
and  the  promissory  note.    On  the  14th  of 
September  1847  Sir  3,  D.  Paul  and  his 
son,  W.  Strahan  and  R.  M.   Bates  as- 
signed the   bond  for  3,000/.   to  Lord 

(1)  Fsrl^  c  Tomer,  2tf  Liw  J.  Rep.  (ha) 
ObaBe.71ft 
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Ahuley  and  Sir  J.  D.  Paul,  the  tfaen 
tmitees  of  Mrs.  Fitagsnld's  settlemeDt, 
to  seenn  a  like  amount  belonging  to  the 
tnuteea  of  that  settlement,  which  had  been 
■old  out  by  Sir  J.  D,  Paul.   On  the  same 
day  the  firm  also  assigned  the  bond  for 
5,000/.  to  Mrs,  Oore  to  secure  5,000/. 
belonging  to  her,  which  had  been  taken  by 
or  on  behalf  of  the  finn.    No  notice  of 
either  of  these  assignments  was  given  to 
the  plaintiff.     In   November  1848  the 
plaintiff  paid  1.000/.  fo  Uie  firm  in  part 
diaeba^  of  his  debt  due  on  the  promis- 
soiy  note.    In  May  1851  another  sum  of 
1,000/.  was  advanced  by  the  firm  to  the 
plaintiff,  but  be  gave  no  fresh  seeurity  for 
the  amount.    In  May  1853  the  plaintiff 
paid  500/.  in  further  discbai^  of  the  debt 
doc  from  him.    Entries  of  these  payments 
were  made  as  they  were  received  in  the 
books  of  the  firm.    The  firm  afterwards 
indorsed  the  promissory  note  for  1,500/. 
to  Mrs.  Gore,  and  delivered  it  to  her. 
On  the  9th  of  Jane  1855  the  firm  stopped 
payment.    At  this  time  the  plaintiff  was 
indebted  to  the  firm  not  only  in  the  sum 
of  5,000/.  and  3,000/.  secured  by  the  two 
bonds,  but  he  also  owed  them  1,0001.,  for 
vhieh  no  security  was  given.   There  was 
due  to  the  plaintiff  from  the  firm  1,505/. 
I*.  &d.  on  his  general  banking  account. 

On  the  28th  of  February  1856  the  as- 
signees of  the  bonds  brought  two  actions, 
in  the  name  of  Sir  J.  D.  Paul,  against  the 
plaintiff,  to  recover  the  two  sums  of  5,000/. 
and  3,000/.,  with  interest. 

General  Cavendish  then  filed  this  bill, 
and  on  the  29th  of  July  1856  upon  the 
plaintiff's  paying  2,316/.  Ss.  to  James 
Lyons  Geaves  and  Edmund  William  Paul, 
tbe  trustees  of  the  settlement,  made  on  the 
marriage  of  Edward  Fox  Fitsgerald  and 
Jiae  his  wife,  on  account  of  their  claim, 
and  of  his  paying  S.SCOf.  St.  td.  to  Ca- 
therine Frances  Gore  on  account  of  her 
claim,  and  undertaking  to  account  for  any 
m<mies  or  interest  as  the  Court  should 
direct,  an  order  was  made  staying  the 
sctiona,  and  restraining  all  further  pro- 
ceedings upon  the  bonds. 

Tbe  plaintiff  now  insisted  that  he  was 
entitled  to  set  off  the  1,506/.  U.  6d. 
i^nst  the  9,000/.,  or  against  some  part 
of  it ;  and,  assuming  he  was  entitled  to 
Kt  off  l,O00X.  of  tlut  sum  against  the 


1,000/.  ftdTuced  by  the  firm  to  him  in 
May  1851  on  simple  contract,  then  it 
was  insisted,  that  he  was  entitled  to  set  off 
the  remwning  505/.  Is.  6d.  against  the 

money  due  on  the  bonds. 

Mr,  FoUeii  and  Mr.  T.  Stevens^  for  the 
plaintiff.  —  The  plaintiff  considered  the 
bonds  to  be  partnership  property,  and  he 
had  a  right  to  set  off  any  debt  due  from  the 
firm  against  any  claim  they  bad  against  him. 
Had  the  firm  any  right  to  sue  him  upon 
these  clfums  without  allowing  a  aet-offt 
Had  there  been  no  bankruptcy,  the  plaintiff 
was  clearly  entitled  to  a  set-off,  and  he 
might  have  set  off  the  bonds  against  the 
drawing  account.  The  assignment  of  the 
bonds  paased  no  Interest  to  prevent  the 
plaintiff  dealing  with  the  bankers  until 
notice  of  the  assignment  was  giveni  and  he 
received  no  notice  until  after  the  bank- 
ruptcy. If  a  payment  would  bave_  dis- 
charged the  bonds,  so  also  might  a  set-off 
have  dischai^d  them  while  they  were  in  the 
same  position.  The  plaintiff  did  not  dispute 
the  validity  of  the  assigimients,  but  the 
assignees  could  claim  no  right  to  interrupt 
the  dealings  between  banker  and  customer  | 
both  the  defendants  insisted  that  the  set- 
off should  not  be  made  against  the  bond 
which  each  had:  the  plaintiff,  therefore, 
had  a  right  to  ask  against  whom  the  8etH)ff 
was  to  be  made.  It  was  clear,  however, 
that  the  defendants  had  notice  that  the 
bonds  were  given  to  the  firm,  in  conse- 
quence of  dealings  between  the  banken 
and  their  customer. 

Clark  V.  Cort,  Cr.  &  Ph.  154;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  113. 

Jone$  V.  Mouopy  3  Hare,  568 ;  s.  e, 
13  Law  J.  Rep.  (n.s.)  Chanc.  470. 

MangUt  v.  Dixon,  3  H.L.  Cas.  702 ; 
a.  c.  1  Mac.  &  G.  487 ;  1  HaU  & 
Tw.  543 ;  19  Law  J.  Rep.  (k.b.) 
Chane.  340. 

Ex  parte  Monro,  Buck,  800. 

Norrish  v.  Marthall,  5  Madd.  475. 

Slipper  V.  StidttonCy  5  Term  Rep.  493. 

Frtneh  v.  Andrade,  6  Ibid.  583. 

Mr.  Hardy,  for  the  assignees  of  the 
bankrupt.— These  defendants  ought  not  to 
have  been  made  parties  to  the  suit.  When 
the  bill  was  filed,  actions  had  been  brought 
by  Mrs.  Fitigerald  and  Mrs.  Qam,  or  their 
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trustees,  in  the  name  of  Sir  J.  D.  Paul. 
The  promissory  note  also  was  indorsed 
by  the  firm  to  Mrs.  Gore  before  the  bank- 
ruptcy. These  defendants  claimed  no  in- 
terest in  these  securities,  and  they  had 
only  answered  the  bill  in  consequence  of 
die  allegation  that  tbe  &cti  were  dis- 
puted. 

Mr.  Lhjfd  and  Mr.  F.  O.  Haffne$t  for 
Mrs.  Fitzgerald.— The  pidntiffadmita  that 
the  assignments  dealt  with  the  bonds  as 
the  beneficial  property  of  the  bankers. 
The  entries  in  the  several  pass-books  ought 
to  have  put  the  plaintiff  on  inquiries,  and 
that  more  especially  when  the  8,0001.  en- 
tered in  the  pass-books  as  one  sum,  and 
for  which  the  two  bonds  were  given,  was, 
in  subsequent  pass-books,  divided  into 
two  sums,  upon  which  interest  was  charged 
separately.  Neither  the  pass-books  nor  the 
entri^  in  them  were  tnffident  evidence  of 
the  aaaignments  made  from  one  firm  to 
anodier,  and  no  actual  let-off  wa«  made 
by  the  plaintiff  nndl  after  he  had  notaca 
of  the  assignments.  That  of  itaelf  de- 
stroyed all  right  to  BetM>ff,  though  it  had 
existed  immediately  before,  as  no  debt 
was  due  to  the  firm  upon  the  bonds.  In 
this  case  there  were  no  cross-demands  be- 
tween the  parUes  ;  neither  was  there  an 
allegation  in  the  bill  that  the  plaintiff 
allowed  the  balances  of  account  to  be 
against  him  upon  the  belief  that  the 
bankers  were  the  owners  of  the  bonds, 
and  that  he  had  a  right  to  s^t  off  one 
against  the  other.  To  support  the  right 
to  set-off,  the  plainUff  must  bring  the  case 
within  the  statutes  8  Geo.  2.  c.  24.  i.  4. 
and  3  Geo.  2.  c.  2S.  a.  13. 

Freeman  v.  Lomatt  9  Haie,  109,  118; 

1.  c.  20  Law  J.  Rep.  (h.i.)  Chane. 

564. 

Chapman  v.  Derbt/,  2  Vem.  117. 
Dotonam  v.  Matthem,  Prec.  Ch.  580. 
JVhitaker  v.  Rmab,  Amb.  407. 
Cherry  v,  Boultbee,  4  Myl.  &  Cr.  442; 

8.  c.  9  Law  J,  Rep,  (m.s.)  Chanc, 

116  ;  2  Keen,  319;  7  Law  J.  Rep. 

(n.s.)  Chanc.  178. 
Priddy  v.  Roie^  3  Mer.  86. 
Hill  V.  Caillovel,  1  Ves.  sen.  122. 
BreareUffe  v.  Dorrin^ottt  4  De  Gez  & 

Sm.  122;  s.e.  19LawJ.Rep.  (h.s.) 

Chanc.  831. 


Beavan  v.  Lord  Oxford,  6  De  Gex,  M. 

&  0. 492 ;  s.  c.  25  Law  J.  Rep.  (h.b.) 

Chanc.  299. 
RaataoH  v.  Samuel,  Or."  &  Fh.  161, 

178;  s.e.  10  Law  J.  Rep.  (x.i.) 

Chanc.  214. 

Mr.  R,  Palmer  and  Mr,  Baggallajf,  for 
Catherine  Frances  Oore.— Sir  J.  D.  Paol 
was  the  sole  rarviving  tmatee  of  Hn. 
Oore*B  settlement ;  he  waa  also  the  sole 

owner  of  the  bonds.  The  principle  of 
set-off  is,  that  the  interests  of  each  skoidd 
be  mutual  and  due  in  the  same  right.  In 
this  case,  the  legal  owner  of  the  bond  for 
5,000/.  was  the  trustee  for  Mrs.  Oore. 
There  was  no  mutuality  between  him  and 
the  plaintiff ;  if  the  bankers  had  received 
on  the  plaintiff*s  account  more  than  the 
amount  of  the  bonds  they  could  not 
have  set  them  off  i^inst  it.  The  plaintiff 
says  that  he  had  notice  of  the  assignments 
made  to  the  snccesrive  firms,  but  that  he 
had  no  notice  ot  the  assignments  made  to 
die  defendante.  The  bank  books  do  »^ 
prove  this ;  but  they  prove  that  Uw 
bankers  were  the  agents  of  divers  persons. 
In  Ex  parte  Oeaves,  in  re  Straha*  (2),  Sir 
J.  D.  Paul  was  held  to  be  the  owner  of  the 
bond;  hut  it  was  held  that  the  money 
was  the  property  of  the  partiea  for  whom 
he  was  trustee. — 

Ex  parte  Carbit,  4  Dea.  &  C.  854. 

Devaynet  v.  Nohle,  1  Mer.  529. 

Winter  v.  Innet,  4  Myl.  &  Cr.  101. 

Kinderley  v.  Jervie,  22  Beav.  1 ;  s.  e. 
25  Law  J.  Rep.  (h.b.)  Chane.  538. 

Weet  V.  Reid,  2  Hare,  349;  s.  &  IS 
Law  J.  Rep.  (n.s.)  Chane.  345. 

Watte  Y.  Chrietie,  11  Bear.  546; 
18  Law  J.  Rep.  (n.s.)  Chane.  178. 

Whitaorih  v.  Gauffain,  8  Hare,  416; 
s.  c.  13  Law  J.  Rep.  (n.s.)  Chane. 
288 ;  1  Ph.  728 ;  15  Lav  J.  Rep. 
(n.s.)  Cbano.  483. 

Mr.  FoUeU,  in  reply. — The  pass-books 
are  evidence  that  the  interest  waa  paid  by 
the  plaintiff  to  the  bankers  as  the  1^ 
owners  of  the  bonds.  There  was  no  evi- 
dence to  the  contrary.  Why  did  not  the 
defendants  prove  Uiat  the  interest  was  paid 
to  the  bankers  for  them?— Tnuea  v.  Frttf 

(2)  26  Lew  3.  Rep.  (ir.«.)  Bankr.  SS. 
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eii  (3).   Ai  to  eoits,  be  eited  Fori  t.  f  Ac 
£flWa/CA«*terjS«<4(4). 

The  Hastbb  of  the  Rolls,  —  If  a 
eutonwr  borrows  money  from  his  baokers, 
sod  gives  a  bond  to  secure  it,  and  after- 
wirds,  npon  the  balance  of  his  general 
brnking  aeconnt,  a  balance  is  due  to  the 
eostomer  from  the  bankers  (the  obligees 
in  the  bond),  a  right  to  set  off  the  balance 
^nst  the  money  due  on  the  bond  would 
exist  botb  at  law  and  in  equity.  If  the  firm 
me  altered  and  the  bond  aasigned  by 
the  original  oUigees  to  the  new  firm,  and 
DOtiee  of  that  assignment  ^ren  to  the 
debtor,  and  if  after  this  a  balance  was 
doe  from  him  to  the  new  firm  (the  assignees 
of  the  bond),  then  no  right  of  set-off  would 
exist  at  law,  because  the  assignment  of 
the  those  in  aetim  would  be  inoperative 
St  law,  and  the  obligees  of  the  bond  and 
the  debtors  on  the  general  aeconnt  would 
be  different  persons ;  but,  as  in  equity  the 
peisons  entitled  to  the  bond  and  the 
dcbtmra  on  the  general  account  would  be 
the  same  persons,  a  right  of  set-off  would 
exist  in  this  eonr^  and  the  customer  would 
be  entitled  to  tet  off  the  balance  due  to 
Ub  againat  the  bond  debt  dne  from  him. 
If,  after  the  bond  was  given,  the  bond  had 
been  naaigned  to  a  stranger,  and  no  notice 
of  the  assignment  had  been  given  to  the 
original  debtor  (the  obligor  of  the  bond), 
then  his  rights  would  remain  the  same. 
Thus,  if  the  assignment  had  been  made 
to  a  stranger  before  any  alteration  of  the 
firm,  tben  the  right  of  set-off  would  still  re- 
main at  law  where  the  obligees  of  the  bond 
sod  the  debtors  on  the  general  account 
would  be  the  same  persons,  and  in  equity 
slao,  if  the  matter  of  account  were  brought 
beie,  as  the  assignees  of  the  cAoss  tn  action 
would  be  bound  by  the  equities  affect- 
^  the  assignors.    But  if  notice  of  the 
sssignment  had  been  given  to  the  original 
debtor,  no  r^bt  of  set-off  would  exist  in 
Am  court,  as  the  persons  entitled  on  the 
bond  would,  as  the  obligor  knew,  be  difiie- 
rent  persons  from  the  debtors  to  him  on 
the  general  account.    If  the  assignment 
of  the  bond  had  been  made  to  the  new 
firm,  with  notice  to  the  obligor,  they 

(S)  1  Camp.  19. 

(4)  IS  BesT.  S18;  S.C  22  Uw  J.  Rep.  (n.a) 
ChaacOO. 


would,  if  debtors  on  the  general  account, 
be  liable  to  the  same  rights  in  equity  of 
set-off  as  if  they  bad  been  the  obligees. 
If,  after  the  alteration  of  the  firm,  and 
after  the  assignment  of  the  bond  to  the 
new  firm,  with  notice  to  the  debtor,  (the 
obligor  of  that  assignment,)  another  assign- 
men  t  had  been  made  of  the  bond  to  a  stranger, 
and  no  notice  of  that  second  assignment 
given  to  the  obligor,  then  the  rights  of 
set-off  would  still  remain  tohlm  in  equity  as 
againstHhe  first  assignees  of  whose  assign- 
ment he  had  notice  ;  and  the  second 
assignees  would  then  in  equity  be  bound 
by  it,  because  the  assignees  the  bond 
took  it  subject  to  all  die  equities  which 
affect  the  assignors. 

It  was  argued  that  Mrs.  Fitzgerald's 
trustees  and  Mrs.  Gore,  neither  at  law  nor 
in  equity,  owed  anything  to  the  plaintiff; 
and  that,  therefore,  there  could  be  no  set- 
off against  them  ;  the  answer  to  which  is, 
that  if  they  took  the  bond  subject  to  the 
equities  which  affected  the  assignors,  then 
they  stood  for  this  purpose  in  the  place  of 
the  assignors,  and  whatever  could  be  set 
off  against  the  assignors  could  be  set  off 
against  them  as  the  assignees  bound  by 
the  same  equities,  and  standing  in  their 
shoes. 

First,  then,  when  in  November  1848 
the  plaintiff  paid  l,000l.  to  the  firm,  to 
be  applied  generally  in  part  discharge  of 
his  debt,  that,  as  it  was  applied  by  the 
bankers,  must  be  taken  to  have  been 
applied  in  part  discharge  of  what  was 
due  on  the  promissory  note.  There  was 
no  specific  appropriation  in  the  books, 
and  none  stated  to  be  in  the  evidence ;  and 
I  presume  the  pass-books  are  an  exact 
copy  of  the  ledger,  and  if  so,  the  conse- 
quence would  be  that  after  that  payment, 
only  5002.  was  due  on  the  promissory  note. 
The  promissory  note  could  not  he  made  a 
security  for  1,0001.  afterwards  advanced 
to  the  plaintiff  in  May  1851,  because  it 
was  not  expressed  to  be  made  for  the 
purpose  of  securing  farther  advances; 
when  the  plaintiff,  in  May  1852,  paid  the 
further  sum  of  5001.  in  part  discharge  of 
what  was  due  from  him,  that  sum  must  be 
applied  in  discharge  of  the  earlier  debt, 
namely,  that  due  on  the  note  according  to 
the  principle  of  Clayton'*  ease  (5),  and 
(5)  1  Mer.  572. 
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Devajfnei  t.  Noble*  *  If  thiB  be  correct, 
the  eonseqnenee  will  be  that  in  June  1852, 
nothing  was  due  on  that  note.  At  the 
■ame  time,  it  ii  but  proper  to  observe, 
that  the  note  wai  never  cancelled ;  and 
that  it  was  not  payable  on  demand,  but 
at  four  months  after  date,  and  was  in- 
dorsed over  to  Mrs.  Gore  when  it  was 
OTerdue :  she,  therefore,  took  it  subject 
to  all  equities  that  attached  to  it.  It  is 
not  easy  to  imagine  that  anybody  could 
attach  much  value  to  the  indorseinent  of 
a  note  twelve  years  after  date,  and  due 
eleven  years  and  a  half  before  it  was  in- 
dorsed. No  notice  of  this  indorsement  was 
ever  given  to  the  debtor. 

In  May  1651,  the  firm,  consisting  of 
Sir  J.  D.  Paul,  and  his  son,  W.  Strahan, 
and  R.  M.  Bates,  advanced  1,000/.  to  the 
plainti^  being  debtor  by  specialty  for 
8,000/.,  and  by  simple  contract  for  500/. 
In  May  of  the  following  year,  the  pluntiff 
paid  them  a  sum  of  500^.,  which  must 
be  applied  in  discharge  of  the  former  sim- 
ple contract  debt  of  500/.  Independently 
of  the  specialty  debt,  he  owed  the  firm 
1,000/.  on  simple  contract  for  money  ad- 
vanced to  him  by  the  firm  after  the  assign- 
ment of  the  bonds  to  the  defendants,  and 
a  sura  of  money  not  secured  by  these 
bonds.  When  the  firm  ftuled,  he  was  a 
creditor  of  that  same  firm  on  his  general 
account  for  1,505/.  la.  5d.  Both  in  law  and 
in  equity  the  plaintiff  is  entitled  to  set  off 
1,000/.  part  of  the  balance  dae  to  him 
against  this  1,000/.  due  from  him  to  the 
firm,  and  the  advance  made  in  May  1851. 
This  particular  debt  of  1,000/.  was  never 
assigned  to  the  trustees  of  Mrs.  Fitzgerald's 
marriage  settlement,  or  to  Mrs.  Gore ;  it 
was  not  secured  by  the  promissory  note  ; 
no  one  made  or  could  make  any  claim, 
either  at  law  or  in  equity,  in  respect  of 
it,  against  General  Cavendish,  except  the 
bankers,  and  they  owed  him  1,505/.  1<.  5d.; 
the  debtor  and  creditors  are  the  same,  and 
the  debt  is  of  the  same  kind.  The  rights  of 
set-off  in  respect  of  this  sum  are  complete, 
and  the  right  of  set-off  against  the  money 
due  on  the  bonds  only  affects  the  fiOO/., 
the  balance  of  the  general  account.  This 
question  must  depend  on  whether  the 
plaintiff  had  distinct  notice  of  the  assign- 
ment of  the  bonds  to  the  several  and  suc- 
cessive partners  eonatitnting  the  firm  with 


which  he  dealt;  if  he  had,  and  if  he  trested 
them  as  the  owners  in  equity  of  the  bondi 
given  by  him  to  Mr.  Snow  and  Sir  J.  D. 
Paul,  and  as  such  paid  them  the  intemt 
on  the  bonds,  and  if  besides  this  he  bad 
no  notiee  of  any  assignment  of  tbe  bondi 
by  them  to  other  persons,  then,  as  sgstnit 
the  firm,  and  also  as  agunst  all  persons 
claiming  through  them,  be  is  entitled  to 
set  off  the  balance  due  to  him  by  nnapls 
contract  against  the  debt  due  from  him  on 
specialty ;  and,  further,  if  this  be  so,  the 
assignees  of  the  bonds  from  the  fiim 
having  given  no  notice  of  the  assif^ment 
to  the  obligor,  are  bound  by  the  equitisf 
which  bind  the  assignors,  and  are  compells- 
ble  to  allow  this  set-off  to  the  plaintiff. 

No  other  notice  was  given  to  tbe 
plaintiff  than  that  appearing  from  tbe 
entries  in  his  paas-lraoks  which  passed 
between  him  and  the  firm :  three  of  these 
pass-books  are  produced ;  the  first  begu 
in  January  1 836 ;  the  prior  pass-books 
are  of  no  importance  because  no  chaage 
took  place  in  the  partners  constituting 
the  firm  from  the  date  of  the  bonds 
until  after  January  1836,  when  R.  Snow 
the  elder  retired.  These  three  pass-books 
extend  from  the  Ist  of  January  1886dowa 
to  the  stoppage  of  the  firm  ;  the  first  is 
entitled  "  The  Hon.  Henry  Frederick 
Compton  Cavendish,  in  account  with 
Messrs.  Snow,  Strahan  &  Pauls."  Tbii^ 
therefore,  contains  informatiim  to  the  plun- 
tiff  that  the  firm  consisted  of  Snow,  Stiahan 
and  the  two  Pauls.  On  the  80th  of  Join 
there  is  an  item  by  which  the  plaintiff  is 
debited  in  account  with  the  payment  of 
interest  for  six  months  on  8,000/.  to  Snow 
&  Co.,  at  4/.  per  cent,  per  annum.  A 
similar  entry  occurs  at  the  end  of  Decem- 
ber in  that  year ;  a  similar  entry  to  Snow 
&  Co.  of  six  months'  interest  on  8,000/. 
occurs  on  the  30th  of  June  1887,  and  on 
the  30th  of  December  1837.  The  entries 
for  interest  are  in  the  same  words  and  at 
the  same  times  in  1838  and  in  1839,  until 
December  1839,  when  the  interest  appears 
to  have  been  raiaed  to  5/.  per  ooit.,  but 
thia  pass-book  contains  no  notiee  of  the 
alteration  of  the  firm  by  the  retirement  o( 
the  elder  Mr.  Snow.  Tbe  entries  oontiDne 
the  same  down  to  the  close  of  1841,  when 
the  first  pass-book  ends,  and  a  new  pass- 
book begins.    In  this  pass-book  the  title 
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of  Aeaceomitis,  "The  plaintiff  in  scconnt 
with  M«n.  Strahan,  Pauls  &  Bates," 
giving  Information  that  the  finn  then  con- 
■iled  of  Mr.  Strahan,  the  two  Pauls,  and 
Hr.  Batca.  In  this  aceonnt  there  ia  no 
ntry  of  payment  <^  interest  in  June,  but 
OB  Ae  SOth  of  December  1842,  ia  the  fol- 
lowiag  entry  :  *'  Strahan  &  Co.  on  8.000/., 
194/.  it.  4d."  that  is,  the  interest  for  six 
months,  less  iacome<tax ;  and  immediately 
after  this  follow  two  items,  one  of  whidi 
is  m  these  words :  '*  Omitted,  June  SOth, 
8traban&Co.  for  8,000/.,  200/."  This  is 
a  distinct  notice  to  the  plaintiff  that  the 
interest  paid  by  him  heretofore  on  the  two 
beads  to  Snow  &  Co.  was  now  paid  by 
the  firm  to  Strahan  &  Co.,  and  it  is  impor- 
tant to  observe  that  one  of  the  obligees  of 
the  two  bonds  waa  etill  a  partner  in  the 
new  firm.  The  same  enfariei  continue 
through  Utia  paaa-book,  with  the  excep- 
tion that  Uie  interest  is  reduced  to  4^/.  per 
eent.,  and  with  this  addition  that  imme- 
diately following  it,  after  December  1843, 
the  pass-book  contains  entries  of  the  pay- 
ment of  interest  on  the  1,500/.  advanced 
1^  the  firm.  This  continues  down  to  the 
middle  of  June  1847.  The  third  and  last 
pass-book  begins  mth  the  24th  of  June 
1847*  It  ia  entitled,  like  the  former, 
**The  Hon.  Henry  Frederick  Compton 
CaTendisK  in  account  with  Strafaao,  FauU 
k  Batea."  On  the  SOth  of  June  1847  ia 
the  entry  on  the  debit  aido  of  the  account 
of  '*  Smhan  &  Co.,  six  months,  230/.  1 1«. 
6d.,'*  the  intereat  on  Uie  two  sunu,  both 
the  honda  and  the  simple  contract  debt  of 
1,500/.,  being  united  together.  In  Decem- 
ber 1847,  the  first  entry  after  the  assignment 
of  the  bonds  to  the  defendants,  they  are 
separated,  the  interest  on  theS,000/.  being 
me  item  and  the  other  being  interest  on 
the  6,500/.,  thus  uniting  the  simple  con- 
tract debt  to  the  bond  for  5,000/.,  but 
interest  on  both  is  expressed  to  be  paid  to 
Stiahan  &  Co.  The  same  course  is  adopted 
in  the  mtriet  on  the  1st  of  January  1848. 
On  the  27th  of  November  in  that  year  ia 
tn  entry  on  the  debit  side,  "  Strahan  &  Co. 
principal  and  intensat,  1,020/.  10s.  Ud.'* 
Tbu  ia  the  1,000/.  which  had  been  paid 
off;  and,  accordingly,  the  next  entry  of  the 
payment  of  interest,  which  is  on  the  30th 
of  December  1848,  is,  "Strahan  &  Co.  six 
months  on  6^00L    Ditto,  rix  months  on 


3,000/."  The  same  entries  occur  on  the 
29th  of  December  1849,  the  same  in  June 
and  December  1850,  except  that  though 
the  account  of  the  interest  is  the  same,  ^e 
prindpU  sums  are  not  mentioned.  In  Jane 
1851,  besides  the  entries  for  interest,  spe- 
cifying the  sums  5,500/.  and  3,000/.,  is  a 
third  entry  for  interest  on  1,000/.  for  fifi:y- 
five  days,  being  the  sum  advanced  by  the 
finn  in  May  1851.  In  December  1851 
the  entries  are  interest  on  the  3,0001.  and 
interest  on  6,500/.  In  May  1852  is  an 
entry  of  payment  of  princip^  and  interest 
on  500/.  by  the  plaintiff  to  the  firm  of 
Strahan  &  Co. ;  and  on  the  30th  of  June 
and  the  Slst  of  July  the  entry  of  the  pay- 
ment of  interest  is  on  8,000/.  and  on  6,000/., 
and  so  is  the  same  entry  in  December  1 852, 
in  July  and  December  1853,  and  in  June 
and  December  1 854,  which  ia  the  last  entry 
in  the  book  on  this  snbject,  as  the  firm 
stopped  payment  on  the  9th  of  June  1855. 

These  entries  of  interest  are  distinct 
noUce  to^  the  plaintiff  that  Strahan  &  Co. 
were  the  holders  of  the  bonds  giren  to 
Snow  and  Paul,  and  that  they  were  entitled 
to  receive  the  interest  on  these  bonds,  and 
if,  after  seeing  and  allowing  these  entries 
to  go  unquestioned,  the  plaintiff  had  pri- 
vately paid  the  interest  or  principal  to  the 
elder  Mr.  Snow,  or  to  the  executors  of  Sir 
John  D.  Paul,  the  surviving  obligee  of  the 
bond,  he  eouM  not  successfully  have  con- 
tended in  equity  that  thia  payment  was  a 
good  discharge  of  theinterestand  principal 
as  between  himself  and  the  firm  of  Strahan 
&  Co.  The  payees  of  the  interest  are 
specified,  and  altered  to  correspond  with 
the  alteration  in  the  style  of  the  firm.  If 
the  entry  had  been  six  months  on  3,000/. 
to  Mrs.  Fitzgerald  or  the  trustees  of  her 
settlement,  or  six  months  on  5,000/.  to 
Mrs.  Gore,  I  should  have  held  the 
plaintiff  bound  with  notice  that  the  per- 
sons so  named  were  entitled  to  receive 
the  interest  on  the  bonds,  and,  w>nse- 
qnently,  that  the  bonds  had  been  assigned. 
This  must  be  eonndered  a  notice  to  the 
plaintiff,  and  acquiesced  In  by  him,  that  the 
bonds  had  been  assigned  to  the  suocessive 
firms.  The  separation  of  the  8,000/.  into 
two  sums  of  3,000/.  and  5,000/.  was  hot  a 
notice  that  other  persons  than  Strahan  & 
Co.  were  entitled  to  receive  the  interest, 
tiie  more  especially  as  the  capital  of  the 
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fliTther  advanoes  made  hj  the  6nn  wai 

united  to  tbe  capital  of  one  of  these  bonds. 
If,  therefore,  the  pluntiff  had  paid  to 
Strahan  &  Co.  the  8,000/.,  this  would 
have  been  a  good  discharge  of  all  his 
liabilities  on  the  bonds  as  against  the 
assignees  of  them,  of  whom  the  plaintiff 
had  no  notice.  It  follows,  then,  that  the 
right  of  set-off  stands  exactly  in  the  same 
ntuation.  Neither  the  trustees  nor  the 
eetluia  que  trrut  of  Mrs.  Fitagerald's  settle- 
ment, nor  Mrs.  Gore,  thought  fit  to  give 
General  Cavendish  notice  of  the  assign- 
ment of  the  bonds  under  which  they  daim. 
They  must,  therefore,  stand  in  the  same 
situation  as  their  assignors,  so  far  as  re- 
gards the  plaintiff ;  and  as  between  the 
plaintiff  and  the  firm,  the  right  of  set- 
off exists  to  the  extent  claimed  by  the 
plaintiff.  Were  it  otherwise,  in  taking 
the  account.  General  Cavendish  would  not 
be  allowed  any  of  the  payments  of  interest 
made  to  the  firm  which  had  not  been  ac- 
counted for  by  the  firm  to  the  defendants, 
and  if  the  assignees  of  these  bonds  had 
not  received  interest  on  the  bonds,  they 
would  be  entitled  to  claim  it  against  the 
plaintiff  to  the  extent  not  barred  by  the 
Statute  of  Limitations. 

Hie  decision  m  Ea  parte  Oeave$t  m  re 
Slrahan,  has  not,  as  eontended,  decided 
differently.  The  endence  is  different; 
the  questions  are  quite  distinct,  and  it 
may  well  be  that  these  bonds  were  not 
in  the  order  and  disposition  of  the  bank- 
rupts, as  the  reputed  owners  thereof,  and 
yet  that  the  assignees  of  them  are  bound 
by  the  same  equities  of  set-off,  as  agwnst 
the  plaintiff,  which  would  have  attached 
in  case  the  bankrupts  had  been  the  persona 
beneficially  interested  in  the  bonds.  The 
facts  of  the  case,  therefore,  bring  it  within 
the  principles  on  which  set-off  depends, 
and  the  assignees  of  the  bond  must  stand 
in  the  same  ritoation  as  the  assignors; 
and  the  assignm  being  the  firm,  or  the 
members  of  the  firm,  and  the  assign- 
ment being  for  money  advanced  to  the 
firm,  as  between  themselves  and  the  plain- 
tiff, the  assignees  stand  in  the  same 
situation  in  equity  as  they  would  have 
done 'at  law,  if  the  original  firm  had  con- 
tinued unchanged  to  the  present  time,  in 
which  case  a  right  of  setoff  would  have 
existed  at  law,  and  conld  not  have  been 


disputed  here.  The  plaintiff,  therefore, 
is  entitled  to  set  off  the  balanoe  of  his 
account  against,  in  the  first  place,  the 
1,0001.  advanced  to  him  by  the  firm  in  Hay 
1851;  and,  secondly,  any  balance  that 
may  remain  due  to  him,  over  and  above 
that  sum,  against  the  amount  due  from 
him  on  the  security  of  the  two  bonds  in 
question.  The  way  in  which  this  will  b« 
worked  out  practically  will  be,  that  the 
1,000^  of  the  balance  will  be  set  off  against 
l.OOOf.  advanced  by  the  firm  to  the  plain- 
tiffin  May  1851,  and  that  the  SQSl  Is.  bd. 
remaining  will  be  set  off  againat  the  two 
bonds,  to  be  apportioned  as  against  eadi, 
according  to  their  lespeetiTe  amounts. 
This  is  assuming  all  intereat  to  be  paid. 
The  account  of  interest  may  follow  the 
amounts,  but  will  not  affect  the  principle. 
General  Cavendish  is,  consequently,  en- 
titled to  a  decree,  and  he  is  also  entitled 
to  the  costs  of  the  suit  up  to  the  present 
time,  which  have  been  occasioned  hy  the 
resistance  to  this  claim.  If  the  decree 
stands,  it  will  scarcely  be  necessary  to 
take  the  account,  but  upon  the  payments 
being  verified  by  affidavit,  a  decree  may 
be  taken  for  the  amount  at  once.  The 
plaintiff  must  pay  the  coats  of  die  asug- 
nees.  They  were  made  defendants,  md 
the  anit  prosecuted  against  them,  after  it 
was  known  that  they  disclaimed  all  intereiA 
in  these  bonds,  or  in  the  promissory  note, 
or,  in  fact,  in  the  question  in  the  cause. 
I  hesitated  as  to  whether  there  was  nothiog 
due  on  the  promissory  note ;  but  I  bare 
treated  their  disclaimer  as  extending  to 
the  whole  amount  that  was  due ;  and,  in 
that  view,  they  are  entitled  to  theur  costs. 


Dec.  7,8,9,10.  P"' 
1868.  ( 
Jan.  19.     J  °' 


THE  ATTORNET  OKNEBAL 
THE  DEAN  AKDCAHOKK 
OF  WINDBOR. 


Charity — Overplus— Inereaae. 

If  landt  are  given  to  a  corporation,  md- 
ject  to  certain  specified  charges  for  eharit- 
able  purposes,  the  increased  rents  will  bdasf 
to  the  donees  of  the  lauds. 

This  was  an  information  filed  by  the. 
Attorney  General  ex  officio. 
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Tlw  Royal  Caide  at  Windaor  wu  bailt 
by  William  the  Conqueror  in  1067 ;  it 
vu  fnlarged  by  Henry  the  First,  who 
erected  a  chapel  and  founded  a  college  for 
eight  canona,  who  were  to  be  maintained 
by  an  annual  pension,  payable  out  of  the 
Royal  Exchequer.  Edward  the  Second 
nlraeqnently  founded,  in  the  castle,  a 
cfaaatrjp  for  four  chaplains  and  two  clerks ; 
he  alsofbonded,  in  die  Royal  Park  adjoin- 
ing, another  chantry  for  four  chaplains : 
bat  this  was  afterwards  remored  by  Ed- 
ward die  Third,  and  annexed  to  the  chapel 
in  the  Caitle ;  he  also  completed  the  Ro^ 
Chapel;  and  abont  the  same  time  he 
founded,  in  the  said  college  or  chapel,  the 
Meet  Noble  Order  of  the  Garter.  The 
dmpel  was  subsequently  enlai^ed  by  Ed- 
waid  the  Fourth  and  other  monarchs  of 
England,  and  it  now  is  the  Royal  Chapel 
of  St.  George  in  Windsor  Castle. 

Edward  the  Third,  by  letters  patent, 
dated  the  6th  of  August  1348,  after  re- 
citing that  he  desired  to  increase  the  num- 
ber of  canons  and  their  income,  be  or^ 
dained  and  established  one  custos,  or  pre- 
rideut,  and  fifteen  fnrdier  canons,  twenty- 
four  poor  knights  impotent  of  themselveB, 
or  inaining  to  poverty,  and  for  ever  to  be 
supported  of  the  goods  of  the  ehapel,  and 
oAer  ministers  of  the  chapel ;  and  he  willed 
that  the  canons  should  celebrate  divine 
serrice ;  and  the  kin^  for  him  and  his 
heirs,  gave  and  granted  the  rights  of 
patronage  and  the  advowsons  of  the 
Chnrches  of  Wyrardeabury  and  South- 
tinton  and  Uttoxeter,  to  hold  to  them 
snd  their  successors  in  free  and  per- 
petnal  alms,  and  free  from  all  secular  ex- 
actions for  ever,  and  he  granted  licence 
to  the  euttoi  and  canons  to  appropriate 
the  said  churches,  and  so  to  hold  them  to 
their  use  and  to  the  use  of  their  suceeison 
fiir  ever,  the  Statute  of  Mortmain  not- 
vithstanding  (1) ;  and  he  ftirther  willed, 
that  the  custos,  canons,  knights  and  minis- 
ters should  have  so  much  bestowed  from 
his  treasury  in  each  year,  as  with  the 
cmolaments  of  the  said  churches  should 
seem  sufficient  for  their  diet,  and  the  sup- 
port of  the  charges  incumbent  on  them 
seeording  to  die  fitness  of  their  station 
util  he  should  pronde  immorabU  goods, 

(1)  7  Edw.  1.  stid.  3.  e.  1. 
Iiw  Saan^  XZVlI^uxo. 


landsi,  benefits  or  renta  to  the  extent  of 
1,000<.  per  annum. 

About  the  same  time  Edward  the  Third 
founded  the  Most  Noble  Order  of  the 
Garter,  and  the  S4th  statute  or  ordinance 
of  his  Majesty  relating  to  such  order 
provided,  that  so  many  veteran  knights  re- 
duced to  poverty  as  equalled  the  com- 
panions of  the  said  order  in  number  should 
be  appointed  to  offer  prayers,  receiving 
there  wherewUk  to  lipe,  if  they  had  not  suffi- 
cient of  their  own,  and  that  the  choice  of 
them,  as  of  the  canons,  should  belong  to 
the  sovraeign  a£  the  order. 

Hie  king  shortly  afterwards  increased 
the  number  of  canons  and  poor  knights  by 
two,  making  twenty-six  of  each,  being  the 
number  of  the  sovereign  and  knights  com- 
panions of  the  Order  of  the  Garter. 

Pope  Clement  the  Sixth,  by  a  bull, 
dated  at  Avignon,  in  the  ninth  year  of  his 
pontificate,  1350  (1351),  and  directed  to 
the  Archbishop  of  Canterbury,  and  the 
Bishop  of  Winchester,  sanctioned  the  foun- 
dation ;  and  by  another  bull,  in  the  aama 
year,  he  exempted  the  canons,  presbyters, 
clerks,  poor  knights  and  ministers,  when 
endowed,  from  all  arehiepiseopal  and  epi- 
scopal jurisdiction,  and  the  enatet  was  to 
take  cure  of  souls  from  the  Bishop  of 
Samm, 

The  foundation  and  endowment  were 
certified,  in  1352,  by  William  of  Wyke- 
ham,  the  Bishop  of  Winchester,  who  had 
been  the  king's  surveyor  in  the  comple- 
tion of  the  castle,  and  he  gave  spiritual 
and  ecclesiastical  jurisdiction  to  the  eustos 
over  the  canons  and  others,  but  he  gave  to 
each  member  of  the  college  a  right  of  ap- 
peal to  the  Lord  High  Chancellor  of  Eng- 
land. Annexed  to  this  was  an  entire  body 
of  the  statutes  of  the  college  and  chapel, 
dated  the  30th  of  November  136S.  These 
were  signed  by  the  king,  William  de  Wyke- 
ham,  £e  Bishop  and  Chapter  of  Sarum 
and  William  Mugg,  the  first  eustos  and  the 
canons  of  the  chapel,  and  they  have  uni- 
formly been  and  still  are  subject  to  modi- 
fications made  by  the  Lord  Chancellor, 
and  by  the  statutes  of  the  Order  of  the 
Garter. 

By  the  statutes  of  the  order  made  by 
Edward  the  Third,  the  sovereign  and 
twenty-five  knif^ta  companions  were  and 
axe  the  complete  Chapter,  under  whom 
ST 
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were  {nstituted  a  eu$tot  and  twenty-firs 
canons,  twelve  secular  (or  iita^««)  and 
tbirteen  viearial  (or  minora  eanonM%  and 
a  governor  and  twenty-five  other  alma  or 
poor  knights.  The  first  eustos  and  governor 
were  nominated  by  the  king,  but  each  of 
the  twenty-five  first  knigbts  companions 
had  the  privilege  of  presenting  his  canon 
and  alms  knight.  The  iutore  presentations, 
however,  were  all  to  be  in  the  sovereign. 

William  de  Wykeham,  by  the  statutes 
of  the  college  and  chapel,  after  investing 
the  canons  with  jus  eanonicaU,  empow- 
ered them  to  hold  and  enjoy  all  rights  and 
properties  of  all  ecclesiastical  benefices, 
lands,  manors  and  hereditaments  then 
granted  to  belong  in  common  to  the  ewfes, 
canons  and  other  ministers,  inoluding,  as 
now  insisted,  the  poor  knights.  The 
second  statute  provided  that  the  eattof 
should  receive  yearly,  nonni«eii<ft»fuew«v, 
100  marks  sterling,  or  the  value  thereof  in 
other  money,  and  that  the  eustos  and  each 
of  the  canons  should  receive  40i.  a  year 
like  money  for  their  share  of  the  prebends, 
&c.,  and  1 2(2.  a  day  for  and  daring  their 
residence,  by  the  name  of  quotidian  distri- 
butions. By  the  third  statute  the  vicars 
were  to  receive  from  their  prebends  8  marks 
yearly  of  like  money,  the  deacon  and  snb- 
deacon  clerks  each  of  them  8  marks 
yearly,  and  other  two  clerks  each  6  marks, 
and  each  of  the  clerical  choristers  6  marks 
yearly.  By  the  fifth  statute  the  almi 
knights  were  to  receive  lid,  a  day  pn 
qu^diauo  vieto,  and  40*.  a  year  for  all 
other  necessaries.  The  nineteenth  statute 
provided  that  after  the  above  payments  to 
the  eustos,  canons,  alms  knights,  vicars, 
clerks,  choristers,  and  the  other  onera 
capellcB  ineumbeniia,  are  discharged,  a  third 
part  of  the  overplus  or  remainder  of  the 
revenues  of  the  said  chapel  and  college 
should  be  deposited  every  year  in  the 
treasury  for  extraordinary  cases,  as  fire, 
murrain,  &c.,  or  in  defence  of  the  rights 
of  the  college  and  chapel,  or  for  increasing 
the  revenues  thereof. 

By  the  8  Hen.  6.  (a.d.  1429),  after  re- 
eiUng  that  the  foundation  of  the  chapel 
consisted  of  a  warden,  canons,  poor  knights, 
and  other  ministers,  and  that  in  the  statutes 
of  the  Order  of  the  Garter  the  "  warden" 
was  written  "dean,"  and  that  horn  the 
foundation  of  the  ehapd  the  "  wardena" 


had  been  usnany  called  *' deans,"  snd 
that  divers  persons  had  given  to  the 
chapel  lands,  rents  and  goods  under  the 
several  names  of  "  warden  and  ohapfauni," 
"dean,"  "warden  and  canons,"  "deia 
and  ch^ter,"  or  "college,"  it  wsi 
enacted,  that  the  warden  or  den  snd 
canons  by  the  name  of  "the  Warden  er 
Dean  and  Canons  of  our  Free  Chapd  nt 
St.  George  within  our  Castle  of  Windsor," 
might  hold  the  said  lands,  rents  sad  pot- 
sessions. 

Difierences  afterwards  arose  between  the 
dean  and  canons  and  the  alms  knigfati 
respecdng  the  revenues  of  the  chapel,  and 
by  the  23  Edw.  4.  (a.d.  1482)  it  wm 
ordained,  that  the  dean  and  canons  of  the 
ehapel  should  be  incorporated  in  thing  snd 
name  by  the  nune  of  **the  Dean  sod 
Canons  of  the  King's  Free  Chapd  (tf  St 
Oeorge  within  the  Castla  of  Windsor^') 
that  Uiey  should  have  power  to  acquis 
and  hold  lands  in  perpetuity ;  that  letten 
patent  of  the  6th  of  December,  in  the 
19th  year  of  his  Majesty's  reign,  and  all 
other  letters  patent  of  his  progenitors  made 
to  the  dean  and  canons  or  to  any  of  tbdr 
predecessors  or  ministers  of  the  ehapel  or 
college,  by  whatever  name,  should  be  good 
to  the  then  dean  and  canons  and  to  their 
successors,  as  if  they  had  been  incorporated 
from  the  foundation,  and  other  of  the  let- 
tersandgrants,  collations  and  eonfinnatioBS 
had  been  eri^nally  made  to  them  in  Aeir 
corporate  name.  Xt  was  also  cnduned,  that 
they  should  enjoy  all  lands,  &c.  and  pos- 
sessions, by  whatsoever  name  the  suns 
should  have  been  given  to  them  by  the 
king  or  his  progenitors,  saving  the  right  of 
all  persons  existing  before  the  act. 

The  act  further  recited,  that  by  the 
foundation  sustentation  was  to  be  found 
out  of  the  goods  and  possessions  ef  the 
chapel  for  the  poor  knight^  and  that  from 
the  king's  increase  of  ministers,  the  goods 
and  possessions  were  insufficient  to  sustiitt 
all  the  cha^ea,  and  that  the  king  had  pro- 
vided otherwise  for  the  poor  kni^ts,  it 
was  ordained  that  the  dean,  and  oaiKwi 
and  their  sneeeaaws  should  be  utterly  dii- 
charged  from  all  manner  of  exbibiricm  or 
charge  for  any  of  the  same  poor  knights. 

The  king,  however,  never  made  any 
permanent  provision  for  the  poor  knigbts, 
and  in  the  reign  of  Henry  the  Seventh* 
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they  petitimed  tlw  king  and  parliament 
to  repeal  the  act,  alleging  that  it  was 
obtuned  by  aurprise  and  frandulent  re- 
piesentatioB,  and  without  their  know- 
ledge. 

The  soTereign,  however,  from  time  to 
time,  notwithstanding  the  act,  appointed 
the  poor  knights  (now  reduced  to  thirteeo), 
lod  thej  continued  and  still  reside  as 
before  in  the  houses  appropriated  for  them 
in  the  Castle,  and  are  maintained  by  the 
Crown.  ■ 

By  a  warrant  of  his  late  Majesty,  Wil- 
liim  the  Fourth,  as  sovereign  of  the  most 
honourable  and  ooble  Order  of  the  Garter, 
and  dated  the  17th  of  September  1883, 
Ae  poor  knights  are  now  designated  as 
"the  Military  Knights  of  Windsor." 

About  1511  Henry  the  Eighth  appointed 
Peter  Narbonne  to  be  an  alms  knight,  and 
at  the  request  of  the  king,  the  dean  and 
caooDS  gave  him  a  maintenance  of  20  marks 
per  annum,  for  which  his  Majesty,  by  let- 
ter, dated  the  18th  of  July  1511,  thanked 
Aon,  and  stated  that  he  would  not  bother 
them  further,  hut  that  he  would  settle 
lands  for  the  maintenance  of  the  alms 
knights ;  but  by  an  indenture,  dated  the 
18th  of  July  1511,  Pet«  Narbonne  cove- 
rated  with  Nicholas  West,  the  then  dean, 
and  the  eanona  to  relinquish  the  pension 
when  his  Majesty  should  grant  and  settle 
hads  to  the  chapel  and  college  unto  the 
deans  and  canons  for  the  muntenance  of 
the  alms  knights. 

In  1546,  the  dean  and  canons,  by  in- 
denture, conveyed  the  manor  of  Ivor,  in 
the  county  of  Bucks,  with  other  here- 
ditaments valued  at  1601.  2s.  4d.,  to 
his  Majesty,  Henry  the  Eighth,  in  ex- 
punge for  other  hereditaments  to  be  con- 
veyed. 

No  su^  landa  were  ever  conveyed  by 
the  king ;  bat  by  his  will,  dated  the  80th 
of  Dceember  1A46,  his  Majesty  gave 
^KetionB,  which  he  commended  to  his 
son  the  Prince,  afterwards  Edward  the 
Sixth,  who  anbseqnently  carried  the  same 
into  effect,  and  by  several  assurances 
gnnted  the  parsonages  and  churches  of 
Brsdninch,  Northam,  Iplepen,  Ilsington 
sad  Sooth  MoIton,in  the  coun^  of  Devon, 
sad  divers  prebends,  parsonages,  tithes 
sad  hereditamente  now  called  the  New 
Dotation,  to  hold  the  same  to  the  use  of 


the  dean  and  canons  and  their  snccessors, 
to  hold  of  the  king,  his  heirs  and  sueeessora 
in  free  alms.  These  documents  it  is  un- 
necessary to  repeat,  as  they  are  stated  in 

the  jud(;roent. 

The  information  now  prayed  for  a  de- 
claration, that  the  whole  of  the  lands  in  the 
letters  patent  of  the  7th  of  October  1547. 
granted  to  the  dean  and  canons,  except 
those  granted  as  a  recompense  for  those 
which  they  had  granted  to  the  Crown, 
were  granted  upon  charitable  trusts,  and 
for  the  purposes  o£  the  will  of  his  Ma- 
jeaty  Henry  the  Eighth,  by  the  indenture 
of  the  fith  of  August  1547,  and  that  Uie 
objecta  wereenUUed  to  putidpate  propor- 
tionately in  the  improved  rental.  It  then 
prayed  that  the  objects  of  the  New  Dota- 
tion might  be  ascertained,  and  that  a 
scheme  might  be  settled  for  the  future 
application  of  the  income.  It  also  asked 
for  accounts  of  the  lands  of  the  New 
Dotation  and  of  the  income  thereof,  and 
for  all  necessary  inquiries,  and  for  a  re- 
ceiver. 

The  Attorney  General,  Mr.  Selwyn  and 
Mr,  T.  H,  Terrell^  in  auppnt  of  Uie  in- 
formation, cited— 

Mo^iridge  v.  Thaekwell^  7  Ves.  36. 
The  Attorney  General  v.  the  Mayor  of 

Bristol,  2  Jac.  &  W.  294. 
The  Attorney  General  v.  Canis  College, 

2  Keen,  150 ;  s.  c.  6  Law  J.  Rep. 

(n.s.)  Chanc.  262. 
The  Attorney   General  v.  Heelie,  2 

Sim.  &  S.  67;  s.c.  2  Law  J.  Rep. 

Chanc.  189. 
NighlinyaU  v.  Goulhum,  5  Hare,  484; 

s.c.  16  Law  J.  Rep.  (h.s.)  Chanc. 

270  :  affirmed  17  Law  J.  Rep.  (m.s.) 

Chanc.  296. 

Jtfr.  Teed^  Mr.  FoUett  and  Mr,  Dew- 
enap  repreeented  the  military  knights  of 
Windsor,  and  refOTed  tc^— 

The  Attorney  General  v.  the  Skinner* 
Company,  2  Ruse.  407  ;  s.  c.  5  Sim. 
596. 

The  Attorney  General  v.  the  Mayor 
and  Corporation  of  Beverley,  6  H.L. 
Cas.  310;  s.c.  27  Law  J.  Rep. 
(n.s.)  Chanc.  66;  16  Beav.  540; 
6  De  Gex,  M.  &  Q.  256;  24  Law 
J.  Rep.  (k.8.)  Chanc.  374. 
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Mr.  Bernard  and  Mr.  CraehnaU,  for 
other  of  the  military  knights,  referred  to 
The  Attorn^  General  t.  fA«  Mayor  of 
Coe«Ury(l). 

The  Solicitor  General  anAMr.  Wieio*Mt 
for  the  Crown. 

Mr.  R.  Palmer  and  Mr.  Hehhouae,  tor 
the  Dean  and  Canons  of  Windsor,  cited — 
Page  v.  Leapinffioell,  18  Ves.  463. 
43  Eliz.  c.  4.  '  Charitable  Uses.' 
The  Mayor  of  South  molton  v.  tke  Attor- 
ney General,  5  H.L.  Cas.  1;  b.  c. 
23  Law  J.  Rep.  (n.s.)  Chanc.  567  ; 
14  Beav.  357- 
The  Attorney  General  v.  the  Cord- 
wainers  Company,  3  Myl.  &  K.  534. 
Jack  y.  Burnett,  12  CI.  &F.  &12. 
The  Attorney  Genertd  v.  Smythiea,  2 
Rubs.  &  M.  717 ;  a.  c  2  Law  i. 
Rep.  (n.s.)  ChMie.  58. 
The  Attorney  General  y.  the  Orecert 
Company,   6  Beav.  536;  s.  c.  12 
Law  J.  Rep.  (n.b.)  Chane.  195. 
44-5  Viet.  c.  39. 

Mr.  Dugmore  and  Mr.  Fleming,  for  the 
Ecclesiastical  Commissionera. 
Mr.  Selteyn,  in  reply. 

The  Master  or  thk  Rolls. — This  in- 
formation seeks  to  obtain  a  new  distribu- 
tion of  the  property  g;ranted  to  the  Dean 
and  Canons  of  Windsor  by  Edward  the 
Sixth,  in  accordance  with  what  is  alleged 
to  be  the  tnuts  properly  attaching  to  it. 
The  object  is  that,  under  such  re-dittrihu- 
tion,  the  poor  knights  of  Windsor  may  re- 
ceive such  a  share  of  the  charity  as  they 
were  originally  intended  to  receive,  or  if 
it  shall  appear  that  the  whole  property  is 
g^ven  upon  charitable  trusts  which  were 
not  validly  or  accurately  defined,  then  that 
the  whole  money  may  be  distributed,  ac- 
cording to  a  scheme  for  that  purpose,  to 
be  settled  by  the  Court.  To  tiiis  informa- 
tion, the  Ecclesiastical  Commissioners, 
Her  Majesty's  Solicitor  General  and  the 
poor  knights  of  Windsor  are  made  parties. 
The  Ecclesiastical  Commissioners  are 
made  defendants,  by  reason  of  certain  por- 
tions  of  the  property  derived  under  the 
grant  of  Edward  the  Sixth  having  been 
vested  in  them,  for  the  purposes  specified 

(1)  7  Bro.  P.C.  385,  Sod  edit 


by  3  &  4  Vict.  c.  1 13.    Their  case  is,  that 
whoever  may  be  the  eeetuis  que  truH,  and 
on  the  assumption  that  the  Court  shall 
make  a  decree  establishing  such  tniti, 
ttill,  as  Ecclesiastical  Commisuonos,  be- 
ing the  persons  in  whom  the  property  is 
vested*  by  the  3  &  4  Viet.  c.  113,  tfa^ 
are  entitled  to  hold  the  property  dis- 
charged of  tiiose  trusts ;  this,  however,  ii 
an  erroneous  view  of  the  construction  and 
effect  of  the  statute.    It  is  true  that  the 
general  saving  clause  protecting  the  rights 
and  interests  of  all  absent  parties,  which  is 
invariably  inserted  in  all  private  sett  of 
parliament,  is  not  to  be  found  in  the  pie- 
sent,  which  is  a  pnblie  act ;  bat  I  apprehend 
that  the  introduction  of  this  general  clause 
in  private  acts  of  parliament  arises  exnugere 
eauteldt  and  that  the  omission  of  it  in 
public  atatutes,  transferring  property  from 
one  body  to  another,  don  not  infer  that 
the  legislature  thereby  intended  to  defest 
the  interests  of  absent  parties,  whose  rights 
they  had  no  knowledge  or  notice  of;  and 
when  such  is  the  intention  of  the  legisla- 
ture, a  clause  is  introduced  expressly  for 
that  purpose,  as  in  the  12  &  IS  Vict, 
c.  77.  relative  to  the  sale  of  encumbered 
estates  in  Ireland,  declaring  that  the  estate 
conferred  by  parliament  is  to  be  inde- 
feasible.   Here  the  legislature  intended 
to  transfer  certain  property  from  the  Deaa 
and  Canons  of  Windsor  to  the  Ecclesias- 
tical Commisuoners  fer  certain  ecclesias- 
tical purposes  but  in  so  doin&  it  did 
not  intend  to  render  the  title  of  the  dean 
and  canons  valid  as  to  landa  tbey  were 
not  entitied  to  hold.     If,  therefoie,  it 
should  afterwards  appear  that  the  pro- 
perty so  transferred  was,  while  in  the 
hands  of  the  Dean  and  Canons  of  Windsor, 
subject  to  a  trust  in  favour  of  others,  and 
that  this '  trust  has  not  been  taken  away 
by  the  atatute,  it  still  continues  in  force 
on  the  property  in  the  hands  of  the 
Ecclesiastical  Commissioners.    In  other 
words,  what  ia  conveyed  to  the  Ecde- 
siastical  Commissioners  by  the  act  of  pt> 
liament,  is  the  interest  of  the  Dean  and 
Canons  in  the  property  specified,  and  that 
the  interest  of  otiiers,  not  at  tiiat  time 
known  to,  or  considered,  and  who  were 
not,  if  I  may  so  say,  before  parliament 
when  that  act  was  passed,  is  not  affected 
thereby.    The  qnestion,  therefore,  as  rc- 
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girdt  the  Eeeleiiutieal  Commissionent 
ituds  exactly  upon  the  sanie  grounds  ai 
tbtt  of  tbe  Bean  and  Canont  of  Windsor, 
ud  the  property  so  given  vill  be  subject 
to  the  same  trusts,  if  any,  tbat  attach  to 
&t  property  in  favour  of  the  poor  knights 
of  Windsor  in  the  possesnon  of  Uie  Com- 
ninioners,  as  if  it  were  in  the  possession 
of  the  de^  and  canons. 

Hie  Solicitor  Oeneral  was  made  a  defen- 
dant by  reason  of  some  interest  in  the 
Crown  of  a  private  and  individual  charac- 
ter,  which  might  lesnlt  from  the  original 
grant  and  the  mode  of  administering  the 
property,  and  distinct  from  the  rights  of 
the  Crovn  as  parent  pairieg  in  fovour  of 
the  charitable  trusts,  and  which  are  pro- 
perly represented  by  the  Attorney  Gen- 
era]. 

The  poor  knights  of  Windsor,  in  one 
sense,  support  the  information,  but  only  in 
a  qualified  manner,  and  only  so  far  as  it 
seeks  for  such  relief  which  might  ultimately 
give  them  an  increased  share  and  interest 
in  Uie  estates  in  qnesdon.  Tbey  contend 
that  they  were  the  ori|pnal  and  principal 
objecte  of  the  charity,  and  what  is  re- 
qoired  for  the  purpose  of  duly  executing 
the  tnista  impressed  upon  the  property 
gnuted  1^  Edward  Uie  Sixth  is,  to  give 
them  the  same  share  of  the  rents  of  the 
property  as  they  had  when  the  new  dota- 
tion was  made.  The  Attorney  Oeneral, 
however,  has  contended  that  the  residue 
of  the  whole  property,  subject  to  certain 
specified  chaises,  is  given  to,  or  impressed 
with  a  general  charitable  trust ;  and  that 
this  having  failed,  or  not  having  been 
raiidly  or  sufficiently  expressed,  it  be- 
come the  duty  of  the  Court  to  direct  the 
node  of  application  thereof  by  a  scheme 
to  be  settled  for  that  purpose. 

The  qoestitm  in  the  cause,  which  has 
been  agitated  without  being  decided  for 
two  centuries  and  apwarda,  is  the  aseer- 
tanung  and  defining  of  the  character  in 
vhidi,  and  subject  to  what  trusts  and 
obligations  die  Dean  and  Canons  of  Wind- 
ier held  the  property  derived  from  Edward 
the  Sixth,  prior  to  the  act  transferring  a 
portion  of  it  to  the  Ecclesiastical  Commis- 
sioners, and  what  is  the  extent  of  such 
tmsts  and  obligations,  if  any,  as  may  be 
•till  subnsting.  It  is  necessary  to  exa- 
■ine  theendmce  whieh  has  been  addu«d 


'in  this  cause.  I  feel  but  little  doubt  that 
all  the  material  evidence  which  is  extant 
has  been  brought  to  the  attention  of  the 
Court.  The  mass  of  it  is  considerable; 
little  of  it  is  without  weight,  but  the  bear- 
ing of  the  different  portions  of  it  vary  con- 
siderably. 

The  evidence  of  paramount  importance 
is,  first,  the  deed  or  original  grant  by  Ed- 
ward the  Sixth ;  secondly,  such  documents 
as  explain,  or  assist  in  explaining  and  con- 
struing the  tenour  of  those  documents ; 
thirdly,  the  evidence  of  usage  and  dealing 
widi  ^e  prop^y  by  the  parties  concerned. 
I  think  it  unnecessary  to  go  into  any  cir- 
camstanees  connected  with  the  original 
constitution  of  the  charity,  or  the  history 
of  it  prior  to  the  time  of  Henry  the  Eighth. 
It  is  sufficient  to  remark,  that  the  Dean 
and  Canons  of  Windsor  and  the  poor 
knights  were  originally  a  part  of,  or  inti- 
mately connected  with  the  establishment 
of  the  Order  of  the  Garter,  all  of  whom,  as 
well  as  the  knights  companions  of  the 
Garter,  were  under  the  special  patronage 
and  protection  of  the  sovereign  of  the 
realm,  who  was  and  is  the  sovereign  of  the 
Order.  The  number  of  the  poor  knights, 
as  distinguished  from  the  knights  com- 
panions, was  reduced  from  the  number 
originally  contemplated ;  and  although  a 
sufficient  endowment  had  been  afforded 
for  the  support  of  the  dean  and  canons  in 
the  time  of  Edward  the  Fourth,  which  is 
called  the  old  dotation,  no  endowment  had 
been  made  by  the  Crown  for  the  support 
of  the  poor  knights.  Henry  the  Eighth 
seems  to  have  had  it  in  contempla- 
tion very  early  to  repair  this  deficiency, 
and  accordingly  as  early  as  the  year 
1511,  when  he  requested  the  dean  and 
canons  to  provide  for  the  support  of  Peter 
Narbonne  as  a  poor  knight,  be  referred  to 
the  promise  he  had  made  to  grant  lands  to 
the  college  of  the  dean  and  canons  for  the 
purpose  of  making  a  provision  for  the  poor 
knights,  and  he  proceeded  then  to  confirm 
that  promise.  Nothing,  however,  was  done 
by  him  in  this  respect,  and  it  was  not  till 
the  reign  of  Edward  the  Sixth  that  any 
grant  of  land  or  endowment  was  made. 
Indeed,  Henry  the  Eighth,  so  far  from 
carrying  his  purpose  into  effect,  had,  in  the 
last  yean  of  his  reign,  taken  from  the  dean 
and  canons  lands  and  hereditaments  of  the 
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annual  value  of  160/.  2s.  4d.,  in  exchange 
for  nothing  more  snbstantial  than  a  pro- 
mise made  by  him  to  convej,  at  some 
future  time  not  epedfied,  laada  and  heredi- 
tamenta  of  equal  T^ne  to  the  Dean  and 
Canona  of  Windaor,  but  which  promiae  he 
did  not  live  to  perfbnn.  He  did,  however, 
by  his  will,  bearing  date  the  30th  of  De- 
cember 1546,  refer  expressly  .to  this  sub- 
ject, and  as  &r  as  in  him  lay  at  that  time 
he  made  such  provision  as  he  could  for  the 
purpose  of  inducing  his  successor  to  carry 
this  promise  into  execution.  This  docu- 
ment is  one  of  great  importance  for  the 
decision  of  the  question,  and  having  regard 
to  the  manner  in  which  it  is  referred  to 
in  the  instrument  constituting  the  grant, 
it  may  be  regarded  almost  in  the  same 
light  aa  the  instrnment  of  Edward  the 
Sixth.  It  is,  however,  important  to  estimate 
it  at  ita  real  value,  which  was,  so  far  ai 
r^ards  the  conferring  of  any  rights  on 
the  dean  and  canons,  or  on  the  poor 
knights,  wholly  valueless.  It  passed  no- 
thing. Under  it  no  one  took  any  lands  or 
any  interest  in  any  land.  The  value  of 
that  document  ia,  that  instigated  by  this 
will,  Edward  the  SixUi,  under  the  advice 
of  his  councillors,  made  the  grant  in 
question,  and  this  will,  therefore,  must  be 
regarded  as  the  source  from  whence  the 
bounty  of  Edward  the  Sixth  flowed,  and 
must  be  looked  at  for  the  purpose  of 
expluning  exactly  whatever  is  ambiguous 
in  the  grant  of  Edward  the  Sixth.  If  the 
documents  are  contradictory  the  gnuit  of 
Edward  the  Sixth  is  paramount.  That 
monarch  was  under  no  obligation,  other 
than  a  moral  one,  to  comply  with  the  will 
of  his  father ;  if  he  has  done  so  in  a  differ- 
ent manner  to  that  pointed  out  by  the 
father's  will,  still  the  grant  by  the  son 
is  paramount  and  must  govern  the  ques- 
tion. Regarding  the  will  in  this  limited 
manner  it  is  still  of  the  highest  value  and 
interest.  That  portion  which  relates  to 
this  part  of  the  subject  is  in  the  following 
words "  Alao  we  will  that  with  ai  eon- 
Tcnient  speed  at  may  be  done  after  our 
departure  out  of  this  world,  if  it  be  not 
done  in  our  life,  that  the  Dean  and  Canons 
of  our  Free  Chapel  of  St.  Geoi^e  within  our 
Castle  of  Windsor  shall  have  manors,  lands, 
tenements  and  spiritual  promotions  to  the 
yearly  value  of 600<.  over  all  charges,  made 


■me  to  them  and  thrir  successors  for  ere^ 
upon  these  conditions  hereafter  eosoing; 
and  for  the  due  and  full  accomplisbmeBt 
ud  performance  of  all  other  tilings  con- 
tained with  the  aame  ia  the  firm  of  sq 
indenture,  signed  with  our  own  hand, 
whieh  shall  be  passed  by  way  of  eovouot 
for  that  purpose  between  the  said  dean  and 
canona  and  our  executors,  if  it  pass  tot 
between  us  and  the  said  dean  and  canons 
in  our  life,  that  is  to  say,  the  said  dean  and 
canons  and  their  successors  for  ever  shsQ 
find  two  priests  to  say  naaaes  at  the  said 
altar  to  be  made  where  we  have  before 
appointed  our  tomb  to  be  made  and  stand, 
and  also  after  our  deceaae  keep  yearly 
four  solemn  obits  for  ne  within  the  said 
college  of  Windsor,  and  ut  every  of  the 
aame  obita  to  cause  a  solemn  sermon  to  he 
made,  and  also  at  every  of  the  tud  fAita 
give  to  poor  people  in  alms  lOh,  and 
also  to  give  fiM'  ever  yearly  to  thirteen 
poor  men   which  shall  be  called  pow 
knights,  to  every  of  them  twelve  pence 
every  day,  and  once  in  the  year  yearly  for 
ever  a  long  gown  of  white  cloth  with  the 
garter  upon  the  breast,  embroidered  with 
a  shield  and  cross  of  Sl  Oeoi^e  within  the 
garter,  and  a  mantle  of  red  cloth,  and  to 
such  one  of  the  said  thirteen  poor  knights 
as  shall  be  appointed  to  be  head  and  go- 
vernor of  them  Sl,  6*.  Sd.  yearly  for  ever, 
over  and  bendea  the  said  twelve  pence  by 
the  day.  And  also  to  causa  every  Sunday 
in  the  year  for  ever  a  sermon  to  be  made 
for  ever  at  Windaor  aforesud,  aa  in  the  said 
indenture  and  covenant  shall  he  more 
fully  and  particularly  expressed.  Willing, 
charging  and  requiring  our  son,  Prince 
Edward,  all  our  executors  and  councillors 
which  shall  be  named  hereafter,  and  all 
other  our  heirs  and  successors  which  shall 
be  kings  of  this  realm,  as  they  will  answer 
before  Almighty  God  at  the  dreadfnl  day 
of  judgment,  that  they  and  every  of  them 
do  see  that  the  said  indenture  and  assur- 
ance to  be  made  between  ua  and  the  swd 
dean  and  canons,  or  between  them  and 
oor  executors,  and  all  things  Iherdn  con- 
tained, may  be  duly  put  in  exeeudon  and 
observed  and  kept  for  ever  perpetually 
according  to  this  our  last  will  and  tea- 
men t." 

The  observation  which  is  obvious  upon 
thia  will  ia,  that  the  pr<^>erty  is  pven  to 
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tbfl  Den  tnd  Caaoa*  of  Windsor,,  on  eon- 
ditioB  kbexadker  •peeified,  to  be  leeiind 
hj  eorenuit  to  the  dean  and  eanona.  It 
then  apedfiea  vhat  those  conditions  are, 
aad  it  might  leasonably  be  contended  that 
the  dean  and  canons,  taking  the  luids 
and  performing  the  coRditions,  were  en- 
titled benefiei^Iy  to  any   surplus  that 
Biigbt  remain  after  the  due  performance  of 
sQch  conditions.    Henry  the  Eighth  died 
the  23rd  of  Jannaiy  1546-7,  within  a 
month  after  executii^  this  will.  Shortly 
after  bis  decease  his  successor,  Edward  the 
Sixth,  shewed  a  desire  to  carry  the  inten- 
tioDS  of  his  father  into  effect ;  and  on  the 
S4th  of  February  1547  be  took  the  advice 
of  his  Councillors  and  of  the  Barons  of  the 
Exchequer,  the  King's  Serjeant,  and  the 
Attorney  Oeueral  and  Solicitor  General, 
for  the  purpose  of  ascertaining  in  what 
nanner  he  could  best  effectuate  the  wishes 
of  Henry  the  Eighth,  and  could  best  hind 
the  dean  and  canons  and  their  succeuors 
to  fulfil  any  obligations  or  conditions 
which  might  be  imposed  on  them.  Accord- 
iagly,  undei  the  advice  of  his  Councillors, 
and  in  the  manner  pointed  out  by  the 
Bacons  and  the  other  learned  persons  who 
were  eonmilted,  Edward  the  Sixth  made 
the  grant  in  question,  which  is  called  the 
New  Dotation.  ThcdooDmentaeonstitotinK 
(his  grant,  and  evidencing  the  terms  ana 
conditions  on  which  it  was  made,  are  three 
in  nnmber,  which  bear  date  respectively 
the  2nd  of  Angust,  the  4th  of  August  and 
the  7th  of  October,  1547.    The  first  of 
those  docnments  is  one  professing  to  be 
the  particulars  of  grant  by  Edward  the 
Sixth  to  the  Dean  and  Canons  of  Windsor, 
the  grantees;  it  is  extracted  from  the 
iccwJs  of  the  Court  of  Augmentation.  It 
eanmerates  the  parcels  of  land  and  tithes 
of  vaiiona  rectnriea  belonging  to  the  Crown, 
aad  speeifiea  the  annual  rental  ol  thtm, 
■mtith  is  there  set  down  aa  amounting  to 
Oo  clear  yearly  sum  of  8132.  12s.  9d, 
Vnm  tbis  amount  it  says  there  iM,  first,  to 
he  dodncted  the  sum  of  160/.  2j.  4d.  for 
the  lands  taken  by  Henry  the  Eighth ; 
then  the  dotation  of  600/.  to  the  Dean  and 
Canons  of  Windsor,  in  accomplishment  of 
tbewill  of  Henry  the  Eighth,  and  the  residue, 
smovnting  to  52/.  lOi.  Sd.  is  expressed  to 
belong  to  the  Crown ;  and  it  is  stated  that 
the  king  is  pleased  that  the  lands  shall  be 


exonerated  from  aU  first  fimitt  and  tenths 
payable  to  the  Crown.  The  document  ia 
signed  by  Sir  Edward  North,  the  Chan- 
cellor of  that  court,  and  it  contains  a 
memMandum, "  that  the  Dean  and  Canons 
must  be  bound  to  observe  and  keep  all 
such  rules,  orders  and  ordinances  as  shall 
be  hereafter  advised  by  the  Lord  Protec- 
tor and  other  his  co-executors,  which  is 
set  forth  in  a  book  indented,  or  otherwise 
by  indenture^  to  be  subscribed  with  the 
bands  of  the  said  Lord  Protector  and  the 
said  executors,  and  delivered  to  the  said 
Dean  and  Canons,*'  It  is  a  matter  of 
some  importance  in  the  consideration  of 
this  memorandum,  that  it  does  not  con- 
template the  necessity  of  the  indenture 
which  is  to  be  prepared ;  and  it  sets  forth 
the  ordinances  by  which  tbe  dean  and 
canons  are  to  be  bound,  being  executed 
by  them.  This  will  prove  material  when 
we  come  to  consider  the  deed,  not  now 
forthcoming,  alleged  to  have  been  executed 
by  Queen  Elizabeth. 

The  next  document,  of  the  4th  of  Au- 
gust 1547,  is  the  most  important  of  the 
whole  series.  All  the  parties  to  this  cause, 
as  well  as  those  who  have  an  interest  ia 
the  question  to  he  here  decided,  must  rely 
upon  it.  This  indenture  is  that  which 
imposed  on  the  Dean  and  Canons  of  Wind- 
sor the  obligation  which  they  had  to  per^ 
form,  as  the  condition  of  the  grant  which 
they  were  about  to  obtain.  It  is  expressed 
to  be  made  between  tbe  King,  of  the  first 
part ;  tbe  executors  of  the  will  of  Henry  the 
Eighth  of  the  second  part ;  and  the  Dean 
and  Canons  of  Windsor,  of  the  third  part. 
It  is  duly  executed  by  all  tbe  parties  to  it. 
It  recites  the  will  of  Henry  the  Eighth ; 
it  recites  that  by  his  will  he  desired  that 
all  his  grants  which  had  not  been  peru 
£eeted  by  him  should  be  completed ;  it 
reeites  tbe  appnntment  of  the  Council  of 
State  during  the  minority  of  Edward  the 
Sixth ;  it  reeites  tiie  grant  of  the  land  aad 
hereditaments  of  Ivor  and  Damarye  Court 
by  the  Dean  and  Canons  of  Windsor  to 
Henry  the  Eighth,  amounting  to  160/. 
2s.  4(/.,  and  Uiat  the  dean  and  canons 
were  stitl  remaining  unreeompensed  in 
respect  thereof ;  and  it  further  recites  the 
intention  of  Henry  the  Eighth,  that  all 
the  lands  shall  be  exonerated  from  tenths 
and  first  fimita.    The  indenture  witnenca 
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that  Edward  the  Sixth  did  therehy  pro- 
mise and  grant,  and  that  the  Lord  Protec- 
tor and  his  co-executors  did  covenant  and 
grant  to  the  Dean  and  Canons  of  Windsor 
and  their  successors  all  the  parsonages, 
lands,  tithes  and  hereditaments  constituting 
the  new  dotation,  to  hold  the  same  to  the 
dean  and  canons  and  their  successors  for 
ever ;  to  hold  of  the  king  in  free  alms, 
and  yielding  yearly  to  the  king,  his  heirs 
and  successors  4i.  2s.  8d.  in  respect  of  a 
portion  of  the  lands,  and  4SL  ja,  9d.  in 
respect  of  the  residue  thereof,  making 
together  521.  lOa.  5d.,  in  full  of  all  rents, 
services,  tenths  and  first-fimits ;  and  then 
it  was  witnessed,  that  the  king  was  further 
pleased  and  contented,  and  the  Lord  Pro- 
tector and  other  hit  co-executors  cove- 
nanted to  and  widt  the  dean  and  canons 
that  the  king  should,  hy  his  letters  patent, 
acquit  and  discharge  the  dean  and  canons 
and  their  successors  from  all  manner  of 
iirst-fruits  and  tenths ;  and  further,  that 
the  king  would  within  the  space  of  three 
years,  at  the  suit  of  the  dean  and  canons 
of  Windsor,  do  all  such  further  acts, 
whether  by  letters  patent  or  otherwise,  as 
night  be  necessary  for  the  purpose  of 
confirmation  or  otherwise;  and  further, 
that  at  the  day  of  the  grant  the  land 
should  be  wor^  760^.  2a.  4d.  over  and 
above  the  522.  10s.  5d. ;  and  besidea  this, 
the  indenture  provided  that  the  dean  and 
canons  were  to  take  the  rents  from  Mi- 
chaelmas 1546.  Then  followed  a  cove- 
nant by  which  the  dean  and  canons 
covenanted  with  the  King  and  the  Lord 
Protector  and  his  co-executors,  that  they 
and  their  successors  would  employ  the 
rents,  revenues  and  profits  of  so  much  of 
the  said  hereditaments,  to  be  granted  to 
them  in  the  form  therein  so  far  mentioned, 
as  should  amount  to  the  said  yearly  sum 
of  6001.,  or  80  much  thereof  as  to  the 
Lord  Protector  and  his  co-executors  should 
be  thought  meet  and  convenient  in  uid 
about  such  acts  and  purposes  as  the  King, 
the  Lord  Protector  and  his  co-executors 
should  prescribe  in  a  tripartite  inden- 
ture, to  be  made  between  his  Majesty, 
the  Lord  Protector,  his  co-executors, 
and  the  dean  and  canons,— I  shall  have 
to  refer  to  the  exact  words, — and  also  that 
the  dean  and  canons  and  their  executors 
would  for  ever  observe,  perfonn  and  fulfil 


all  and  singular  such  acts,  ordinances  snd 
rules  as  in  the  same  indenture  thereafter 
to  be  made  should  be  specified  and  con- 
tained. 

The  third  of  these  documents  is  the 

letters  patent  of  the  7th  of  October  1547 
under  the  Great  Seal,  whereby,  as  well  ia 
performance  of  the  promises  and  requests 
by  the  will  of  Henry  the  Eighth  made  sod 
declared,  as  in  performance  and  fulfilment 
of  the  grants,  covenants,  and  promises  con- 
tained and  specified  in  the  indentureof  the 
4th  of  August,  as  in  consideration  of  the 
hereditaments  of  Ivor  and  Damarye  Court, 
S^ven  to  Henry  the  Eighth  by  the  dean  and 
canons,  the  king  granted  to  the  dean  and 
canons  all  the  henditamenta  therein  de- 
scribed, which  are  the  same  as  those  speci- 
fied in  the  indenture  of  the  4th  of  Aagast 
1 547,  to  hold  the  same  in  free  and  perpe- 
tual alms  unto  and  to  the  use  of  the  dean 
and  canons  and  their  successors  for  erer, 
paying  to  the  king,  his  heirs  and  sueeefr 
sors  for  part  of  the  said  premises  41.  2t.  8d., 
and  for  the  residue  4Sl.  Is,  9d.  in  lieu  of 
all  money,  tenths  and  first-fruits,  and  the 
king  exonerated  all  the  hereditaments 
from  the  payment  of  tenths  and  first  fruits, 
and  gave  them  the  rental  from  Miehadmis 
1546. 

Those  instruments  conatitnte  what  ii 
called  the  New  Dotation.  The  last  in- 
strument, that  which  vests  the  proper^ 
in  the  dean  and  canons,  is  made,  as  it 
would  be  observed,  in  consideration  of  the 
lands  taken  by  Henry  the  Eighth  in  pw- 
formance  of  the  promise  contained  in  his 
will,  and  in  performance  of  the  covenants 
contained  in  the  indenture  of  the  4tfa  of  Au- 
gust preceding  the  consideration.  There- 
fore, it  may  properly  he  marshalled  between 
the  two  parts  of  these  instruments.  Each 
applies  to  its  particular  portion.  The  lands 
worth  1601.  2s.  4d.  are  given  in  consider- 
ation of  the  lands  of  Ivor  and  Damarye 
Court  taken  by  Henry  the  Eighth.  The 
lands  worth  the  6001.  are  given  in  consi- 
deration of  and  in  performance  of  the  pro- 
mise contained  in  the  will  of  Henry  the 
Eighth,  and  of  the  covenants  contained  in 
the  indenture  of  the  4th  of  August  1547. 
And,  accordingly,  that  instrument  is  that 
which  will  shew  the  character  in  which  the 
dean  and  canons  took  the  lands.  There 
are  obviously,  therefor^  two  pnipoiea* 
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pioiBiiwndy  ikdated  out  and  kept  distin^ 
Ikroufboot  these  four  docamenta,  namely, 
the  will  of  Henry  the  Eighth,  and  the  three 
iastrameiits  of  Edward  the  Sixth.  One  is, 
the  restoration  to  the  dean  and  canons 
of  lands  of  equivalent  value  to  those  taken 
by  Henry  the  Eighth ;  the  next  is,  the 
grant  of  lands  of  the  value  of  6001.  per 
annnm  for  the  purpose  to  be  specified  and 
•ettled  hereafter ;  that  the  dean  and  canons 
took  the  hereditaments  which  corresponded 
in  yearly  value  to  the  160/.  2«.  4d.  as  their 
on  property,  to  be  held  exactly  as  they 
iKldthe  hereditaments  of  Iror  and  Damarye 
Conrt,  as  an  equivalent  for  which  they  were 
given,  is  quite  dear.    The  question  is,  in 
what  character  did  the  dean  and  canons 
take  the  hereditaments  which  produced 
St  the  time  of  the  grant  the  600l.  per 
annum  7    If  the  matter  stood  upon  these 
documents  alone,  and  if  no  subsequent 
deed  bad  been  executed,  and  if  the  ques- 
tion were  wholly  unaffected  by  any  snb- 
i^inent  usage  or  mode  of  dealing  with 
&e  property,  I  should  entertain  a  clear 
qnnion  that  the  dean  and  canons  did  not 
firam  this  grant  alone  take  any  bene- 
ficial interest  in  this  property,  but  that 
they  took  it  upon  trusts  to  be  afterwards 
deeland.  It  is  true  that  the  word  "trust" 
is  not  used  in  the  operative  part  of  the 
deed  of  the  4th  of  August  1647,  as  it 
nrely  is,  if  ever,  to  be  found  in  the  opera- 
tive parts  of  instruments  of  that  date ;  but 
the  hereditaments  are  given  to  the  dean 
and  canons  and  their  successors,  in  these 
vords:— "The  said  lands,  tenements  and 
hereditaments  to  the  s^id  yearly  value  of 
600/.  to  be  had  and  made  to  the  said 
dean  and  canons,  and  to  their  successors^ 
to  and  for  such  uses,  intents  and  pur- 
poses mentioned  in  the  last  will,  and  for 
the  maintenance  and  performance  of  all 
and  every  such  ordinance,  rules,  acts, 
and  things  as  hereafter  shall  be  limited, 
I»eseribed   and  appointed   to  the  said 
dean  and  canons  by  our  said  Sovereign 
Lord  the  King,  and  the  said  Lord  Protector 
sad  his  said  corexecutors,  or  the  more  part 
of  them  in  an  indenture  tripartite  to  be 
nude  between  thesameour  Sovereign  Lord, 
the  said  Lord  Protector  and  his  said  co-exe- 
cutors, and  the  said  dean  and  canons." 
And  they  eovenant  in  the  words  following 
at  a  later  part  of  the  indentiue  :— And 
Ksw  Saatas,  XXVIL-Chaho. 


also  the  sud  dean  uid  eknona  forther  cove- 
nanting, and  by  these  presents  granting  to 
and  with  our  said  Sovereign  Lord  the  King, 
the  said  Lord  Protector  and  his  said  co-exe- 
cutors, that  they,  the  same  dean  and  canons 
and  their  successors  shall  bestow  and  em- 
ploy the  rents,  revenues  and  profits  of  so 
much  of  the  said  prebends,  parsonages  and 
other  the  premises  to  be  granted  to  the  said 
dean  and  canons  in  form  aforesaid  as  shall 
amount  to  the  said  yearly  value  of  600^.,  or 
to  so  much  thereof  as  to  the  said  Lord 
Protector  and  his  said  co-executors  shall  be 
thought  meet  and  convenient,  in  and  about 
such  acts,  ordinances,  intents  and  purposes 
as  by  our  said  Sovereign  Lord  the  King, 
the  said  Lord  Protector  and  his  said  co- 
executors  shall  be  prescribed,  limited  and 
appointed  in  the  said  tripartite  indenture 
hereafter  to  be  made  between  the  same  our 
Sovereign  Lord  the  King,  the  said  Lord  Pro- 
tector and  his  said  co-executors,  and  thesaid 
dean  and  canons.  And  also  that  they,  the 
same  dean  and  canons  and  their  successors, 
shall  for  ever  observe,  perform  and  fulfil 
and  keep  all  and  singular  auch  acts,  ordi- 
nances and  rules  as  in  the  same  indentnre 
hereafter  to  be  made  shall  be  specified  and 
contained."  Here  it  omits  simply  the 
words  "  intents  and  purposes,"  which  are 
specified  in  the  former  part  of  the  cove- 
nant. How  do  these  words  differ  in  sub- 
stance from  what  would  be  the  modem 
form,  namely,  a  conveyance  to  the  dean 
and  canons  to  hold  to  tliem  and  their  suc- 
cessors upon  such  Qses,  trusts,  intents  and 
purposes  as  should  be  hereafter  specified? 
To  me  they  appear  to  be  equivalent,  and 
that  consistently  with  all  the  eases.  If  such 
intents  and  purposes  were  never  afterwards 
specified  a  resulting  bust  would  exist  in 
favour  of  the  grantor.  It  is  nnneeessary 
to  refer  to  the  cases  upon  this  subject.  All 
that  are  material  are  referred  to  in  Th« 
Corporation  of  Gloucester  v.  Wood  (2), 
where  a  testator  had  given  a  sum  of  money 
to  the  corporation  for  the  purpose  already 
mentioned,  and  he  had  not  previously  or 
subsequently  stated  any  purpose  whatever. 
The  corporation  took  the  property  impress- 
ed with  the  trust  which  was  not  specified, 
and,  consequently,  they  were  held  to  take 
no  beneficial  interest  but  to  be  trustees 

(2)  8  Hsie,  131. 
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for  the  reridntry  legatees.  The  cireum- 
ttanee  that  the  property  wu  given  as 
real  estate  insteaid  of  personal  estate  it 
unimportant.  It  is  equally  animportant 
that  the  gift  is  made  by  deed  instead  of  by 
will :  it  is  equally  imniaterial  that  the 
giver  was  a  king  instead  of  a  private  indi- 
vidual. The  same  principle  affects  all  the 
cases :  they  must  all  be  governed  hy  the 
same  rule.  On  reading  this  indenture,  I  see 
a  marked  distinction  between  the  grant  to 
the  dean  and  eanons  for  themselves  bene- 
ficially, and  the  grant  to  them  for  the  in- 
tents and  purposes  to  be  specified  in  an 
indenture  hereafter  to  be  mside. 

It  is  an^eeted,  on  behalf  of  the  in* 
formant,  that,  upon  the  face  of  this 
Instrument,  there  appears  to  be  a  general 
dedication  to  charitable  purposes ;  and 
if  the  matter  rested  there  instead  of 
there  being  a  resulting  trust  in  favour 
of  the  grantor  there  would  he  a  general 
dedication  of  the  property  to  charitable 
purposes,  and  if  that  is  a  trust  in  favour  of 
unknown  charitable  purposes,  this  Court 
will  execute  that  trust  and  settle  a  scheme 
for  the  application  of  the  income.  But  I 
dissent  from  that  view  of  the  case.  It  is 
true  that  there  is,  both  in  the  will  of  King 
Henry  the  EighUi  and  in  the  diaensuoni 
in  the  aubaequent  reigns  as  to  the  means 
of  carrying  Henry  the  Eighth's  will  into 
efifact,  a  desire  to  effisct  a  charitable  ob- 
ject ;  but  it  is  a  particular  specified  charit- 
able object,  namely,  the  support  of  the 
poor  knights  ;  and,  therefore,  if  the  indi- 
cation of  this  intention  is  to  govern  the 
deed  of  the  4th  of  August  1547,  it  would 
be  a  trust  for  the  poor  knights :  if  that 
object  failed,  there  would  be  no  purpose 
expressed  In  favour  of  the  charity  gene- 
rally, other  than  this  particular  one  which 
this  Court  can  carry  into  effect  But  the 
real  answer  appears  to  be  that  this  indi- 
cation of  intention  does  not  alter  or  govern 
the  deed  of  the  4th  of  August  1547.  whieh 
Is  not  to  be  constmed  by  any  evidence  of 
tiie  intention  of  the  (ramers  of  it,  or  those 
who  were  parties  to  it,  but  which  must  be 
construed  as  it  stands  on  the  just  meaning 
to  be  attributed  to  the  words  contained  in 
it)  which  grants  the  property  to  be  held 
upon  trusts  to  he  afterwards  declared.  If, 
therefore,  this  case  were  untouched  by  any 
subsequent  transaction  or  usage,  I  should 


be  unable  to  discover  from  the  doemaents 
more  than  this,  that  the  hereditaments  «m 
granted  to  the  dean  and  canons,  in  order 
that  the  rents  might  be  employed  for  eertsia 
intents  and  purposes  to  be  afterwards  sped- 
fied  by  the  king  and  the  exeenton  of 
Henry  the  Eighth,  but  which  was  new 
done.    The  projected  indenture,  it  is  con- 
tended, was  never  in  fact  executed.  Tbii, 
at  least,  is  clear,  that  no  intents  and  pur- 
poses were  ever  specified  by  Edward  the 
Sixth  or  the  executors  of  Henry  the  Eighth, 
or  the  survivor  of  them.    What,  then,  ii 
the  efffect  of  this  ?    On  the  part  of  the 
dean  and  canons  it  is  argued,  that  ss  no 
such  contemplated  instrument  was  eret 
executed  they  took  tha  property  b«e. 
ficially;  but  my  opinion  is  in  thateren^ 
that  is,  assuming  that  such  contemplated 
indenture  was  never  execnted,  a  resnlti^ 
trust  would  take  efiisct  in  favour  of  the 
Crown,  and  that  the  beneficial  interest  in 
the  property  according  to  the  true  and 
just  construction  of  the  instrument  of  tlie 
4th  of  August  1547  itself  was  not  finally 
and  completely  parted  with  by  the  Crown. 
And  I  should  hold  that  if  the  matter  rested 
here  alone  the  Solicitor  General  might 
contend,  that  the  Crown  was  endtled  to  a 
beneficial  interest  in  these  hereditamea^ 
The  subsequent  transactions,  however, 
render  it  impossible,  and   the  Solicitor 
Oeneral  has  not  uiged  that  case  on 
behalf  of  Her  Majesty.     It  becomes, 
however,  highly  important  to  see  whether 
the  view  which  I  take  of  the  construc- 
tion of  this  instrument  was  that  put  upon 
it  hy  the  parties  themselves,  and  how  ftr 
their  acts  and  conduct  are  in  accordance 
with  or  contradict  this  view.  The  condnct 
of  the  dean  and  canons  at  the  time  of  the 
execution  of  this  grant,  and  for  a  consi- 
derable length  of  time  subsequently,  con- 
tradicts the  notion  that  they  took,  or  diat 
they  supposed  they  took,  the  property 
beneficially.   In  the  first  place,  they  kept 
the  accounts  of  the  hereditaments  belong- 
ing to  the  old  and  the  new  dotation  quite 
distinct;  they  set  apart  and  carried  over,  as 
belonging  to  the  old  dotation,  heredita- 
ments suflicient  to  produce  the  160^  3s.  4d., 
or  rather,  they  did,  in  fact,  devote  for  this 
purpose  hereditaments  producing 21. 2s.  Id. 
more  than  was  sufficient  to  answer  the 
360/.  2«.  4d,i  and  accordingly  in  dieir 
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book  tbey  chM^ed  thnr  landi  -with  th«t 
Mm  as  payable  to  the  object  of  tlw  new 
dotation,  uid  they  carried  over  all  the  rest 
of  the  property  and  the  rents  accruing 
thereupon  to  the  account  of  the  n.ew  do- 
tation.    Some  inference  might  possibly 
htve   been   derived   from   the  circum^ 
stance,  if  the  fact  had  been  so,  that 
daring  the  interval  that  bad  elapsed  afiter 
the  grant  of  the  landa  by  letters  patent  in 
October  1647*  the  rents  and  revalues  of 
sU  the  hereditaments,  until  the  dedication 
of  them  to  some  charitable  purpose,  had 
beei  employed  by  tiie  dean  and  canon* 
fiv  their  own  use  and  benefit ;  bat,  as  far 
u  I  can  make  out  from  the  accounts  which, 
on  the  whole,  are  carefully  kept  and  well 
preserved,  no  portion  of  these  revenues,  or 
if  any,  certainly  a  very  inconsiderable  por- 
tioQ,  was  taken  by  the  dean  and  canons 
fbrtheir  own  purposes  beneficially.  During 
the  reminder  of  the  reign  of  Edward  -the 
Sixth,  of  Mary,  of  Philip  and  Mary,  and 
during  tbe  beginning  of  the  reign  of  Elisa- 
beth, until  the  next  transaction  occurred, 
to  which  I  will  presently  refer,  the  income 
of  the  property  seems  to  have  been  applied 
ia  hnildiag  the  new  houses  intended  for  the 
secooimodation  of  the  poor  knight* ;  and 
the  extneU  from  the  Asbmolean  Manu- 
scripts are  ftdroissible,  and  are  frirndfaeU 
evidence,  at  least,  of  this,  that  the  rents  of 
the  hereditaments  were  employed  as  therein 
described.    But  what  is  of  still  greater 
importance  is,  the  accounts  of  the  rents 
received  are  duly  rendered  to  the  Crown, 
sod  audited  by  proper  officers  of  the 
Crown  app<»nted  for  that  purpose,  and  no 
sun  of  money  appears  to  have  been  applied 
or  retained  by  the  dean  and  canons  which 
«as  not  liable  to  be  disallowed  on  the  part 
of  the  Crown*  and  reasons  were  uiged  by 
the  dean  and  canons  for  the  consideration 
of  the  Lord  Tfctsnrer  why  particular  items 
should  be  allowed  ;  and  during  the  whole 
of  this  period  not  a  aui^estion  appears  in 
say  instmment,  not  even  in  their  own 
hooks,  of  any  claim  made  by  the  dean 
and  canons  to  a  beneficial  interest  iu  these 
hereditaments  belonging  to  the  new  dota- 
tion. It  is  justly  observed,  that  the  usage 
or  the  mode  of  kee]nng  the  accounts  cannot 
alter  the  rights  of  Uie  parties ;  but  here  the 
vhole  of  Aia  usage  in  the  aeconnts,  the 
node  of  kee^g  them,  the  mode  of  render- 


ing them,  and  the  mode  of  auditing  them, 
and  the  application  of  the.  rerenoea,  all 
tend  to  confirm  the  construction  which  I 
deem  to  be  the  true  construction  of  the 
deed  of  the  4th  of  August  1547,  when 
taken  by  itself,  namely,  that  the  dean  and 
canons  took  these  hereditaments  for  intents 
and  purposes  to  be  afterwards  specified, 
and  under  the  specification  of  which  in- 
tents and  purposes,  and  to  the  extent  so 
specified,  they  took  no  beneficial  interest 
therein.  If  no  valid  apeolfication  of  the 
intttita  and  purposes  was  ever  made,  then 
the  dean  and  eanona  took  nothing,  but 
were  bound  to  account  to  the  Crown  aa  the 
grantor  in  whose  fovonr  a  reralting  touat 
existed.  If  a  valid  specification  of  these 
intents  and  purposes  was  made,  then  those 
are  to  be  carried  into  effect.  In  making 
these  observations,  I  do  not  mean  to  pre- 
judice any  case  that  might  arise  where  an 
original  endowment  or  declaration  of  trust 
is  to  he  inferred  from  long  and  continued 
usage.  That  case  does  not  occur  her^  where 
the  original  deeds  are  all  preaenred,  and 
the  usage  is  conformable  with  them. 

I  come  now  to  consider  the  document 
called  the  deed  of  distribution  of  the  18th 
of  August  1569,  expressed  to  be  made  by 
Queen  Elisabeth  of  the  first  part,  and  the 
Dean  and  Canms  of  the  second  part* 
The  questions  which  have  been  much  dis- 
cussed are — First,  whether  this  deed  had 
ever  any  existence  aa  executed  by  the 
Queen ;  secondly,  whether,  if  it  had,  it 
was  executed  by  the  dean  and  canons; 
and,  thirdly,  if  not  so  executed,  whether 
it  had  any  validity  or  binding  effect  on 
them. 

As  to  the  existence  of  the  deed  originallyi 
and  tliat  it  was  executed  by  the  Queen,  I 
do  not  entertain  the  slightest  doubt.  The 
fact  that  a  copy  of  it  appears  in  the  hooka 
of  Uie  dean  and  canons,  purporting  to  be 
so  executed,  that  they  admitted  the  pos- 
session of  it  for  a  considerable  period,  and 
all  they  disputed  was  the  binding  character 
of  it  against  themselves, — all  clearly  prove 
the  existence  of  such  a  document  executed 
by  the  Queen;  and  the  document  produced 
from  the  Chapter  House,  which  appears  to 
he  an  engrossment  originally  of  the  docu- 
ment in  another  form,  never  executed,  but 
afterwards  altered  into  the  shape  in  which 
it  appeara  in  tiie  copy  contained  in  tiip 
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book  of  the  dean  wad  canons,  tends  to  con- 
firm thia  view. 

The  next  qneatson  urged,  and  which 
seema,  from  the  reign  of  James  the  Fint, 
to  have  been  always  urged  by  the  dean 
and  canons,  and  which  seems  their  prin- 
cipal gronnd  of  defence,  is,  whether  the 
deed  of  Queen  Elizabeth  was  executed  by 
the  dean  and  canons,  and  if  not,  whether 
it  had  any  binding  force  upon  them.    If  I 
thought  that  the  execution  of  the  deed 
was  material,  it  would  be  difficult  in  the 
state  of  the  evidence  as  to  the  existence 
of  this  deed  to  infer  positively  that  it  was 
not  executed  by  the  dean  and  canons.  It 
is  plain  that  they  had  the  original  in  their 
possession,  executed  at  least  by  the  Queen, 
and  that  they  made  a  copy  of  it  in  their 
books.    Evidence  is  always  to  be  taken 
most  strongly  against  the  persons  who  keep 
back  a  document,  and  the  cireumstaneethat 
the  body  keeping  it  back  is  a  corporation 
does  not  affect  this  principle,  although  it 
exonerates  the  present  members  from  the 
slightest  blame  in  that  respect.    It  is  true 
it  is  urged  that  this  deed  is  loat,  and  that 
nothing  of  wilful  suppression  is  to  be  pre- 
sumed against  the  predecessors  of  the 
present  corporation,  and  yet  the  circum- 
stances nndottbtedly  require  explanation 
which  they  cannot  now  reedve.  The  claim 
of  the  poor  knights  to  a  larger  participation 
in  the  income  of  the  charity  arose  in  the 
ttaga  of  James  the  First,  and  has  been  con- 
tinued, at  intervals,  with  greater  or  less 
energy,  down  to  the  present  time.  The 
dean  and  canons  always  thought  this  deed 
of  Queen  Elizabeth,  if  held  to  be  binding 
on  them,  would  establish  the  title  of  the 
poor  knights.  Whether  this  belief  of  theirs 
was  correct  or  not  in  law  is  immaterial. 
That  such  was  their  conviction  appears 
from  the  result  of  the  proceedings  before 
the  Judges  in  the  reign  of  James  the  First, 
and  before  Sir  Dudley  Ryder  in  the  reign 
of  George  the  Second ;  Uie  dean  and  canons 
always  disputed  the  validity  of  this  deed 
as  against  them,  and  claimed  to  be  entitled 
to  tiie  lands  beneficially  under  the  giant 
of  Edward  the  Sixth.    It  could  not  have 
-failed  to  have  been  a  matter  of  great 
advantage  to  them  if  the  deed  were  not 
forthcoming.    It  was  their  duty  to  pre- 
serve it  carefully,  and  the  question  with 
respect  to  it  was  continually  arising.    If  I 


considered  the  exeention  of  that  deed  hy 
the  dean  and  canons  as  material  for  die 
decision  of  this  caa^  I  shonld  hentats 
before  I  could  assume  the  non-exeentioa 
of  it  by  them ;  but  I  connder  it  whtdly 
immaterial,  and  without  such  execirtioii 
the  deed  of  1559  was  binding  to  all  intents 
and  purposes  on  the  dean  and  canons.  If 
I  am  right  in  the  construction  which  the 
deed  of  the  4th  of  August  1547  bean,  to 
far  as  the  hereditaments  of  the  new  do- 
tation are  concerned,  the  dean  and  canoni, 
under  the  grant  of  Edward  the  Sixth,  took 
no  beneficial  interest  in  them,  but  took 
them  in  trust  aa  completely  as  if  that  word 
"trust'*  had  been  expressly  used. 

Thoae  trusts,  or  as  they  are  called  in 
the  instrument  in  quraiion,  the  lateats 
and  purposes,  were  to  be  specified  in  and 
by  some  fuller  indenture  afterwards  to 
be  executed.  But,  unless  it  be  the  deed  of 
distribution,  executed  by  Queen  Elii abeth, 
on  the  13th  of  August  1559,  no  such  in- 
denture was  ever  executed.  That  deed 
was  either  a  valid  deed  under  the  inden- 
ture  of  the  4th  of  August  1 547,  declaring 
the  intents  and  purposes  for  which  the 
dean  and  canons  were  to  employ  the  re- 
venues of  the  new  dotation,  or  it  was  not. 
If  it  was,  theqnestion  is  di^oaed  of,beeans6 
the  deed  contemplated  by  the  indentnrs  of 
Edward  the  Sixth,  of  the  4th  of  August 
1547,  haa  been  duly  executed,  binding  the 
dean  and  canons  and  their  ancceasors  for 
all  time.  If  it  was  not,  then  no  deed  was 
executed  in  pursuance  of  the  direction  con- 
tained in  the  deed  of  the  4th  of  August 
1547,  and  the  resulting  trust  in  favour  of 
the  Crown  took  effect,  and  then  Queen 
Elizabeth  might  have  resumed  the  here- 
ditaments of  the  new  dotation  or  disposed 
of  them  as  she  pleased.  She  did  so  dis- 
pose of  them  by  this  deed  of  distribution 
of  the  13th  of  August  1559 ;  it  is  only 
material  in  what  cluracter,  whether  it  be 
under  the  power  contained  in  the  deed  of 
the  4  th  of  August  1547,  or  whether  it  be 
as  a  grant  of  the  interest  vested  in  her  by 
reason  of  the  resulting  trust  arising  firom 
such  powers  having  ceased.  In  faet,  it 
appears  to  be  obvious  that  the  question  of 
a  beneficial  interest  in  the  dean  and  canons 
under  the  grant  of  Edward  the  Sixth  was 
never  raised  by  them  before  the  Queen,  as, 
indeed,  it  could  not  hare  b^.;  and  it 
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pem  from  tbe  Tarioni  doenmenta,  and  flrom 
eridence  of  greater  or  less  degree  of  weight 
preserred  in  the  British  Musenm,  the 
Ashnolean  Museum  at  Oxford,  and,  above 
all,  their  own  books,  clear  (as  this  evidence 
ii  idmiarible  as  having  a  bearing  on  the 
nbject,)  that  the  dean  and  canons  never, 
till  the  reign  of  James  the  First,  claimed  a 
beneficial  interest  in  these  hereditaments, 
bat  that  they  accepted  them  and  acted  in 
accordance  with  the  directions  contained 
hi  die  deed  oi  distribution  of  Qneen  Eliia- 
beth  for  a  considerable  period  of  time,  and, 
indeed,  to  f)ur  as  the  fixed  payments  are 
mentioned  in  that  deed,  continoed  to  do 
so  down  to  the  present  time,  to  and  this 
very  day.  The  construction  and  effect  of 
the  deed  of  distribution  are  totally  dif- 
ferent  matters,  but  the  validity  and  binding 
effect  of  it  appear  incapable  of  being 
BQceesifully  contested  at  die  present  time. 
In  truth,  down  to  the  present  time,  the 
whole  question  was  supposed  to  turn  on 
whether,  under  the  grant  of  Edward  the 
Sixth,  they  took  the  hereditaments  of  the 
new  dotation  benefieially,  or  merely  as 
tnsteea,  and  this  has  been  the  punt  always 
■^ed  and  relied  on  by  them.  In  the  reign 
of  James  the  First  they  contended  fbr  thia 
and  rested  their  case  upon  it.  Their  case 
was  heard  by  Sir  James  Popham  and  Sir 
Edward  Coke,  in  1605,  but  the  facts  were 
not  investigated,  and  it  was  assumed  that 
their  assertion  was  correct,  but  it  does  not 
■ppear  that  the  deed  of  Edward  the  Sixth 
was  produced  or  examined.  Exactly  the 
same  course  was  pursued  by  Sir  Dudley 
Ryder,  who  made  a  most  careful  and  ela- 
borate report  of  the  hearing  before  htm  on 
this  subject.  He  seems  to  have  thought, 
aad  botii  the  dean  and  canons  and  the  poor 
kaighta  aeem  to  have  aaanmed  that  if  the 
deed  of  distribution  of  Queen  Eliaabeth 
was  in  force,  the  poor  knights  were  entitled 
to  an  increased  share  of  the  rents  of  the 
property ;  and  the  sole  point  contested 
Was  the  validity  of  that  instrument,  which 
seems,  before  Sir  Dudley  Ryder,  to  have 
been  treated  as  depending  on  the  terms  of 
the  grant  of  Edward  the  Sixth,  under  the 
deed  of  the  4th  of  August  1547.  That 
deed  was  not  produced.  It  was  alleged 
that  it  conld  not  be  produced,  and,  in 
reality,  it  was  not  forthcoming ;  the  conse- 
^ncnee  wu,  that  the  beneficial  grant  of 


the  hereditaments,  originally  to  the  dean 
and  canons,  so  strenuously  asserted  by 
them,  and  which  the  will  of  Henry  the 
Eighth  seemed  to  support,  was  not  dis- 
proved  by  the  poor  knights,  and  Sir  Dudley 
Ryder  made  his  decision,  or  rather  his  re* 
port,  in  favour  of  the  dean  and  canons. 

The  conclading  sentences  of  his  report 
contained  the  essence  of  the  whole  matter : 
"  upon  the  whole,  it  appears  that  the  right 
to  this  demand  of  the  poor  knights  is 
founded  simply  on  the  letters  patent  of 
Queen  Elisabeth  and  the  book  thereto 
annexed.  But  it  appears  that  the  dean 
and  canons  had  a  right  to  the  estate  in 
question  precedent  thereto,  and  wholly  in- 
dependent of  the  letters  patent ;  and  it 
does  not  appear  that  the  dean  and  canons 
ever  executed  any  counterpart  thereof,  or 
acted  under  it  in  respect  to  the  payments 
therein  directed,  excepting  the  small  quar- 
terly sums  of  2«.  and  20(2.,  which  being 
inserted  among  the  rules  for  the  govern- 
ment of  the  poor  knights,  by  which  the 
dean  and  canons  were  made  in  eflllect  their 
visitors,  and  for  their  serrfce  in  attending 
the  solemn  thitt  for  their  founders,  may 
have  been  more  easily  submitted  to.  Andes 
there  has  been  this  long  acquiescence,  both 
on  the  part  of  the  poor  knights  and  all 
others  equally  concerned  in  interest,  ex- 
cept in  one  instance,  where  it  was  adjudged 
against  their  demand,  I  am  humbly  of 
opinion  that  the  dean  and  canons  are  not 
bound  by  these  letters  patent  of  Queen 
Elizabeth  to  make  the  aeveral  payments 
directed  by  the  ordinance  contained  in  the 
book  thereto  annexed ;  and,  therefore, 
whatever  might  be  the  construction  thereof 
in  case  the  dean  and  canons  were  bound 
by  them  in  respect  of  a  distribution  of  the 
improved  revenues  in  proportion  among 
the  particular  objects  of  that  dotation, 
which  may  be  a  very  doubtfbl  question, 
yet  I  am  humbly  of  opinion  that  the  poor 
knights  have  not  made  out  a  title  to  any 
share  of  those  improvements."  He  states 
before,  that  he  wished  to  see  a  copy  of  the 
deed  of  the  4th  of  August  1547;  but  it 
was  alleged  it  was  not  forthcoming.  In 
truth,  nothing  could  be  clearer  than  that  if 
the  grant  of  the  hereditaments  was  origi- 
nally made  to  the  dean  and  canons  bene- 
ficially, except  so  far  as  they  were  duvcted 
to  pay  sums  oat  of  the  revenaes  by  HHn« 
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inttronmit  binding  on  theni»  tbe  gnrplui 
rents  and  revenue*  belonged  to  the  dean 
and  canons,  if  the  deed  of  Queen  Kliia- 
.betfa  vai  valid,  and  die  whole  of  them  if 
the  <Ued  waa  invalid.  But  it  ia  alM 
«qnally  dear,  that  if  the  dean  and  canons 
took  the  hereditaments  originally  as  trus- 
teei,  then  to  the  extent  that  inch  toosts 
have  been  validly  declared,  they  are  to  be 
performed,  and  that  ai  to  all  surplus,  if 
any,  they  are  trustees  for  the  heirs  and  buc- 
cesaors  of  the  original  grantor,  Edward  the 
Sixth.  In  truth,  however,  the  deed  of 
distribution  of  Queen  Elizabeth  does  dis- 
pose of  the  whole  of  the  rents  and  revenues 
juising  from  the  hereditaments  of  the  new 
dotation.  This,  therefore,  puts  an  end  to 
any  claim  on  behalf  of  the  Crown,  in  what 
I  may  call  its  individual  character ;  and, 
therefore,  if  X  am  rights  the  qaestion  in  this 
ease  resolvei  itself  into  a  considflration  of 
what  is  the  bue  and  proper  construoUon  to 
be  put  on  the  deed  of  Queen  Elizabeth.  I 
must  notice  one  point,  which  was  urged 
by  the  dean  and  canons  against  that  deed, 
which  is,  that  the  deed  of  Queen  Eliza- 
beth is  not  confined  to  the  distribution 
of  the  revenues  of  the  lands  of  the  new 
dotation,  but  it  disposei  of  the  sum  of 
6611.  6s.  Sd.  annually ;  and  it  appears 
from  the  books  of  the  dean  and  diapter 
that  this  was  the  total  amount  of  rental 
in  that  year  of  all  the  hereditaments 
comprised  in  the  (prant  to  the  dean  and 
canons  by  the  letters  patent  of  Edward 
the  Sixth,  and  which  lands,  to  the  extent 
of  1602.  2i.  4d.  at  least,  were  confessedly 
the  property  of  the  dean  and  canons,  of 
which  they  were  purchasers  for  value, 
having  given  the  lands  of  Ivor  and  Damaiye 
Court  in  exchange  for  them.  It  is  cer- 
tainly a  matter  difficult  to  explun,  that  the 
deed  of  distribution  amounted  only  to 
66H.  6*.  6d.  a  year;  when  the  grant  was 
made  tbey  amounted  to  8121. 12a.  9d.,  and 
the  year  before  the  deed  of  distribution 
th^  amounted  to  816^  lift.,  and 
the  year  after  the  deed  of  distribution 
they  amounted  to  8172.  9d.\  and  there 
is  also  evidence  that  the  dean  and  canons 
took  fines  for  the  leases  granted,  whether 
at  this  exact  period  or  not  I  cannot  say ; 
these  circumstances  do  not  alter  the  view 
I  expressed.  I  accede  to  the  observations  of 
the  Chief  Juitice  in  the  reign  of  James  the 


First,  and  of  the  Attorney  General  in  tht 
reign  of  Geoige  the  Second.  I  think  that 
this  deed,  unless  executed  or  assented  to 
by  the  dean  and  canona  wu  legilly 
inopentive,  so  &r  as  it  extended  to  dw 
distribution  of  the  hereditaments  belong- 
to  the  dean  and  canons  beneficially,  tluU 
is,  to  the  hereditaments  which  bsd  been 
set  apart,  the  rents  of  which  had  beea 
carried  over  to  the  accounts  of  the  old 
dotation,  but  that  it  was  and  is  operative 
over  the  rest  of  the  property  ;  and  that  if 
it  were  not  so,  the  dean  and  canona  would 
be  but  mere  trustees  of  that  land  in  favoar 
of  the  Crown.  Therefore,  although  this 
fact  is  established,  and  though  no  suSicieat 
elucidation  of  this  subject  is  to  be  found 
in  the  evidence,  still,  so  far  as  regards 
the  lands  of  the  new  dotation,  it  can  have 
no  effect,  except  ao  far  as  it  may  affeet  Ae 
constmetion  of  the  deed.  The  deed  itielf 
was  obviously  intended  as  an  expressioa 
of  the  intents  and  purposes  referred  to  ia 
the  deed  of  the  4th  of  August  1547.  It 
recites  that  the  poor  knights  were  a  prin- 
cipal object  of  the  bounty  of  their  pre- 
decessors, and  it  proceeds  to  distribute 
4302.  annually  ont  of  the  rents  for  the 
purpose  of  effectuating  thia  object;  and 
the  deed  then  disposes  of  the  residue  of 
the  rents  in  the  manner  therein  specified. 
It  has  been  constantly  acted  upon  ia 
the  following  manner The  rents  <tf  ths 
hereditaments  set  apart  to  answer  die 
160i.  S*.  4d.  have  been  deducted  as  be- 
longing to  the  old  dotation,  the  sum  of 
521.  lOs.  5d.  has  been  paid  to  the  Crowa 
in  lieu  of  tenths  and  first-fruits,  a  portion 
has  been  applied  in  making  the  fixed  pay- 
ments  specified  in  the  deed  of  distribution, 
and  the  residue  has  been  divided  among 
the  Dean  and  Canona  of  Windsor  as  being 
a  part  of  their  possessions.  Therefore  the 
circumstance  that  the  deed  professes  to  deal 
with  the  rents  and  the  revenues  of  the  whole 
of  the  hereditaments,  diough  it  su^eats 
various  hypotheses  to  explain  how  that 
cjrcnmstanee  has  arisen,  does  not  rradet 
the  deed  invalid.  All  that  it  does  ia  to 
introduce  the  consideration  into  the  con- 
struction to  be  given  to  the  deed,  namdy, 
that  Queen  Elizabeth  made  no  distinction 
between  one  class  of  the  revenues  and  the 
other  class  of  the  revenues  arising  from  the 
hereditament!  granted ;  but  slie  directed 
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tk«  •i^tfication  of  both,  whether  with  or 
withont  the  aswnt  of  the  dean  ud  canons 
tbouelves,  I  know  not. 

ComiDi^  now  to  the  consideration  of  the 
effect  of  the  deed  itself,  as  affecting  the 
rerennes  of  the  bereditaments  producing 
the  600/.  per  annum,  and  called  the  new 
dotation,  it  is  to  he  observed  that  poor 
knights  are  the  principal  objects  of  the 
bonntj  of  the  Crown,  and  the  institution 
of  the  charity.  The  whole  of  the  trans- 
actions and  the  evidence  shew  this—the 
promise  of  Henry  Uie  Eighth,  the  grant  of 
Edward  the  SixUi,  the  application  of  the 
revenues  in  the  hailding  of  residences  for 
them,  the  appointment  of  nine  knights  by 
Qoeen  Mary,  and  four  more  by  Queen 
Elisabeth,  and  then  the  recital  in  the  deed 
itself,  all  establish  the  fact.  For  this  pur- 
pose so  expressed)  she  directs  the  dean 
lad  canons  and  their  successors  for  ever, 
not  only  to  cause  her  ordinances  and  rules 
to  be  observed,  but  also  to  bestow  the 
reals,  itsnea  and  profits  of  the  heredita- 
BMats  to  such  uses  and  intents  as  is  here- 
sfter  dedared.  The  deed  then  contains  a 
■eriet  of  cwdhianees  all  apparently  point- 
mg  to  the  anpport  of  the  poor  knights, 
md  how  diey  are  to  proceed,  and  by  what 
*niles  they  are  to  be  bound ;  and  it  then 
coBtahis  the  Queen's  ordinances  for  per- 
petual charges  amounting  altogether  to 
AM.  7j.  9d.  Of  those  fixed  payments, 
288/.  6s.  4d.  are  for  the  poor  knights; 
9iL  19s.  lOd.  for  the  dean  and  canons, 
eleiks,  choristers  and  officers  belonging  to 
them ;  20/.  for  four  quarters'  doles  ;  and 
26/.  lis.  4d.  for  the  support  of  four 
seholars  at  the  Unhrersity ;  —  certainly, 
therefore,  to  this  extent  pointing  out  that 
boA  the  dean  and  canons  and  their  officers 
an  to  be  paid  by  fixed  salaries  as  well 
ss  the  poor  knight%  hnt  giving  the  knights 
vaeh  die  lai^  share.  Then  the  deed 
disposes  of  the  residue  in  these  words— 
**  which  said  lands  and  other  the  premises, 
uiounting  to  the  said  snm  of  661/.  6«.  8(/., 
we  will  and  ordain,  and  by  these  presents 
declare,  shall  remain  to  the  said  dean  and 
ctnoM  and  to  their  snccessora  for  ever, 
that  is  to  say,  for  the  maintenance  of  the 
durges  of  490/.,  before  declared  ;  and  the 
Rndne,  being  23U.  6«.  8d.,  to  remain  for 
the  vicars*  and  serving  priests*  wagesj  when 
Med  reqoireth,  reparation  of  the  smd  lands. 


the  officers'  fees,  and  fbr  the  relief  of  the 
said  dean  and  canons  and  their  snecessfirs.*' 
And  then  it  contains  an  entry  afterwards, 

which  it  is  not  necessary  to  read. 

It  might  seem  naturally  to  follow  from 
the  observations  that  the  view  I  have  taken 
of  this  case,  would  be  to  lead  to  a  decision 
in  favour  of  the  poor  knights,  but  that  is 
not  so.  Nor  is  it  necessary  to  consider  what 
would  have  been  my  view  of  this  case  if  it 
had  been  presented  to  aCourtof  equity  some 
years  back ;  but  upon  a  full  construction 
and  consideration  of  the  deed  before  me,  I 
cannot  airive  at  that  conclusion.  I  abstain, 
therefbre,  from  entering  into  any  detailed 
discussion  as  to  the  effect  of  the  final  pro- 
visions of  the  deed  or  of  the  deed  itself, 
or  into  an  examination  of  the  previous 
deeds  on  this  subject.  The  view  I  have 
taken  in  similar  cases  is  expressed  in 
the  observations  I  made  in  The  Attorney 
General  v.  the  Mayor  and  Corporation  of 
Beverley,  but  the  judgment  of  the  House 
of  Lords,  in  that  case,  clearly  governs  the 
present  case  ;  and  all  the  observations  of 
their  Lordships,  in  giving  judgment,  are 
applicable  to  this  deed  of  distrihntjon. 
In  fact,  The  Attomof  General  t.  Me 
Mayor  and  Corporation  of  Beverley  was 
a  stronger  case  than  the  present,  and  the 
decision  of  the  House  of  Lords  is  binding 
on  all  the  Courts  except  itself;  the  Lord 
Chancellor,  indeed,  introduces  a  special 
warning  in  his  judgment  to  the  inferior 
Courts,  reminding  them  of  their  duty  to 
follow  that  decision.  The  House  of  Lords 
alone  can,  if  it  thinks  fit,  decline  to  apply 
the  principle  of  that  ease  to  the  present.  I 
forbear  going  into  this  case.  I  follow  the 
expressions  used  by  Sir  Dudley  Ryder  in 
saying  diat  the  question  is  one  of  very 
considerable  difficulty  and  nicety,  but  that 
it  is  clearly  and  plainly  governed  by  the 
latter  decision  in  the  House  of  Lords. 
The  consequence  is  that  the  dean  and 
canons  must  he  declared  entitled  to  the 
surplus  of  the  rents,  and  that  the  whole 
of  the  residue  of  the  income  arising  from 
the  hereditaments,  whatever  might  have 
been  the  intention  of  the  grantor  of  these 
hereditaments  and  the  founder  of  this  in- 
stitution, is  applicable  as  the  income  of 
the  dean  and  canons,  except  so  far  as 
they  have  been  diverted  by  act  of  parlia- 
ment to  the  Ecelesiaatieid  Commissionen. 
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I  hare  already  stated  that  no  qneition 
would  be  decided  in  feronr  of  tbe  initru- 
ment  depending  on  a  general  dedication 
to  charity.  In  truth,  on  considering  the 
evidence  with  the  pleadings,  I  perceive 
that  the  information  was  first  filed  un  the 
assumption  that  if  the  deed  of  distribution 
were  established,  the  poor  knights  miglit 
be  entitled  to  a  considerable  increase  of 
their  salary,  and  that  case  was  to  a  certain 
point  prepared  and  got  up  with  this  view, 
which  seems  to  have  been  assumed  in 
the  time  of  James  the  First  and  also  in  the 
Ume  of  Oeorge  the  Second,  and  which 
the  dean  and  ranoni  then  endeavoured  to 
repel  by  aetdng  up  a  beneficial  grant  in 
their  own  favour  which  tbe  production  of 
the  deed  of  the  4th  of  August  1547  de- 
stroys,  hut  that  the  decision  of  tbe  House 
of  Lords  in  The  Attorney  General  v.  the 
Mayor  and  Corporation  of  Beverley  pend- 
ing tbe  progress  of  this  suit,  has  made  it 
impossible  to  maintun  this  view  of  the 
case/ and  that  consequently  this  su^es- 
tion  of  a  general  dedication  to  charity  has 
been  brought  forward  with  a  view,  if  pos- 
sible, to  maintain  tbe  information.  I  t^ink 
that  this  is  not  possible,  and  that  the 
information  must  be  dismissed  ih^pUeiter^ 
of  course  without  costs,  as  it  is  ex  officio^ 
but  in  no  case  should  I  consider  it  a  ease 
for  costs. 


■Wood,  V.C.I 

Feb.l9,20.|     CHAPPEtLI..  HATHEB. 

Cvstom  of  Loadon^Partial  IiUettacy— 
Nan-appointment  iff  Executors. 

Where  a  freeman  of  the  city  of  London 
by  kis  will  appoiniM  an  exeaUor^  the  whole 
of  the  pertonal  property  i$  taken  out  of  ike 
euttomj  but  where  no  eaeeenior  is  appointedt 
the  eutlom  i*  only  displaced  to  the  extent  of 
the  disposition  contained  in  the  wiU* 

James  Jezeph,  a  freeman  of  the  city  of 
London,  by  his  will,  dated  the  30  Lh  of 
December  1843,  devised  as  follows: — "I 
give,  devise  and  bequeath,  and  to  the  sole 
use  of  my  dear  wife,  all  and  every  my  free- 
hold estate  situate  and  being  in  in  the 
county  of  Middlesex;  also,  I  give,  devise 
and  bequeath  to  my  said  dear  wife,  all  my 
leasehold  estate  situate  in  and  being  No. 


Cross  Street,  Westmorland  Place,  City 
Road,  in  the  oecupaUon  of  Mr.  William 
Nash,  together  with  all  my  personal  estate, 
of  what  nature  or  kind  soever,  for  her 

whole  and  sole  use  for  and  during  her 
natural  life ;  also,  I  give  to  my  ssid  wife, 
the  amount  of  the  policy  of  insurance  oa 
my  life  in  the  Hupe  Life  Office,  Bridge 
Street,  Blackfriars,  together  with  all  addi- 
tions of  bonuses  for  her  sole  use,  exceptiog 
51.  to  each  of  my  sisters ;  and  after  the 
decease  of  my  said  wife,  I  give  or  devise 
my  freehold  estate,  as  aforesaid,  to — "  The 
will  broke  off  suddenly  at  this  point,  but 
was  duly  signed  and  attested. 

The  tesUtw  died  on  the  SOth  of  Decem- 
ber 1843,  without  Issue,  and  leavii^ 
Eleanor  Jezeph  his  widow,  and  Mary  Ann 
Haynes  and  Ann  Brown  his  two  sisters  and 
sole  next-of-kin. 

No  executor  having  been  named  in  the 
will,  letters  of  administration  with  the  will 
annexed  were,  shortly  after  tbe  decease  of 
the  testator,  granted  to  the  widow,  who 
entered  into  the  possession  or  the  reedpt 
of  the  rents  and  profits  of  three  undi- 
vided fourth  parts  which  had  belonged  to 
the  testator  in  the  estate  in  Cross  Street, 
which  property  was  held  for  a  term  of 
yean  which  would  expire  on  the  S5Ut  oT 
December  1 877,  at  a  rent  of  41.  for  tbe 
whole,  and  was  let  at  a  very  considerable 
improved  rent,  and  she  continued  in  pot- 
session  to  the  time  of  her  decease. 

The  said  three  undivided  fourth  parts  of 
the  said  leasehold  estate  constituted  part 
of  the  personal  estate  of  the  testator  at 
the  time  of  his  death. 

Eleanor  Jezeph  died  on  the  26th  of 
December  185^  having,  by  her  last  will 
and  testament,  dated  the  6th  of  Deeembur 
1853,  appointed  the  plaintiff  executor 
thereof,  and  rince  her  death,  administration 
de  bonis  non,  with  the  will  of  the  ssid 
James  Jezeph  annexed,  had  been  granted 
to  the  defendant  Ann  Brown. 

According  to  the  custom  of  the  City  of 
London,  the  personal  estate  of  an  intestate 
freeman  dying,  leaving  a  wife  and  no  child, 
was,  at  the  respective  times  of  the  deaths 
of  the  sud  James  Jezeph  and  Eleanor 
Jezeph,  distributable  as  follows,  (that  is  to 
say)  one  equal  half  part  thereof  belonged 
to  the  widow,  and  tbe  other  or  remaining 
equal  half  part  of  such  personal  estate 
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went  to  tiae  administrator,  to  be  disposed 
of  bim  or  her  according  to  the  Statute 
for  tbe  Distribation  of  the  Estates  of 
InteiUtea  (1). 

The  qaestion,  on  this  special  case*  for 
(he  opinioit  of  the  Court  was,  whether, 
under  the  cirenmitances  above  stated,  the 
remainder  expectant  upon  the  life  estate 
of  the  testator's  widow  in  the  Uiree  equal 
nndirided  fbnrth  parts  of  the  leasehold 
atites  became  and  was  distributable  ac- 
eotding  to  the  custom  of  the  City  of 
London,  or  according  to  the  Statute  of 
Dutribations. 

Mr.  Renshaa,  for  the  plaintiff,  after 
referring  to  Pickford  v.  Brown  (2)  and 
Wheeler  t.  Sheer  (S),  contended  that  the 
diriflon  must  be  according  to  the  custom. 
The  non-appointment  of  an  executor  made 
all  tbe  difference.  She  would,  therefore, 
take  half  by  the  custom,  and  one  half  of 
tbe  remaining  half  by  the  Statute  of  Dis- 
tribntioos.  No  doubt  the  custom  is  ousted 
whoe  an  executor  is  appointed ;  but  where 
tbere  is  no  executor,  the  property  goes 
lint  to  the  ordinary,  and  then  to  the  ad- 
miniitrator,  and  is  distributable  according 
to  the  custom.  Beard  T.  Beard  (4)  is  the 
oDijr  case  in  which  the  distinction  between 
*  legal  and  an  equitable  intestacy  has  been 
denied. 

Wilkiimm  ▼.  Alkituon,  Turn.  &  Russ. 
255;  s.e.  1  Law  J.  Rep.  Chanc. 
22S. 

n  Geo.  1.  e.  18.  s.  17. 

Mr.  H.  P.  Bristowe,  for  the  defendants, 
the  sexUof-kin. — ^The  custom  dws  not 
f^j.  The  gift  of  the  whole  estate  to  a 
taunt  for  life  is  sufficient  to  oust  the  cu^ 
torn.  Pittgerald  ^Id  (5)  and  the  other 
CMsi  cited  in  Pickford  v.  Brown,  were 
cues  on  the  custom  of  York,  and  were 
before  the  passing  of  the  11  Geo.  4.  & 
I  Wm.  4.  c.  40. 

(1)  The  custom  is  now  abolished,  see  10  ft  20 

(3)  3  Kay  ft  J.  4S6  {  S.O.  2<  Law  J.  Rep.  <m.s.) 
CktM.701. 

(QldNLSOS. 

(4  SAIL  71 

(S)  1  Boas.  41«  I  s.  e.  4  Law  J.  Rep.  ChsBC  170. 
Haw  Bans,  XXY IL— CHAKa 


Wood,  V.C,  without  calling  for  a  reply. 
I  have  had  an  opportunity  of  considering 
this  case  since  yesterday  afternoon,  and  it 
seems  to  me  that  though  the  precise  point 
has  never  been  decided,  yet  there  is  not 
only  the  dictum  of  Lord  King,  in  Wheeler 
T.  SheeTf  but  upon  principle  it  can  scarcely 
be  otherwise  than  that  the  custom  is  appli- 
cable where  no  executors  are  i4)pointed. 
The  question  is,  whether  the  testator  has 
taken  the  estate  out  of  the  custom  by 
making  his  will  to  operate  upon  it.  *  If  thw 
will  operated  on  the  estate,  then  from  that 
moment  it  becomes  freed  from  tbe  custom. 
Where  an  executor  is  appointed,  the  ap- 
pointment causes  the  will  to  operate ;  but 
here,  there  being  no  executors,  it  can  have 
no  operation  on  the  residue  of  the  term 
which  remains  after  the  death  of  the  wife. 
It  operates  only  upon  so  many  years  of 
the  term  as  shidl  elapse  in  the  lifetime  of 
the  wife.  The  testator  says  nothing  about 
the  residue ;  and  it  seems  to  me  to  be  a 
necessary  consequence  of  this  omission 
l^at  he  has  not  exercised  his  statutory 
power,  and  die  property  remains  subject 
to  the  custom.  Mr.  Bristowe  put  the  case 
of  the  next-of-kin  upon  the  only  ground 
on  which  it  could  be  put,  when  he  said 
that  dealing  with  the  property  to  a  certain 
extent,  the  testator  indicated  an  intention 
of  taking  it  out  of  the  custom  ;  but  I 
cannot  hold  that  he  had  any  larger  inten- 
tion in  that  respect  than  he  expressed,  and 
the  matter  is  lefl  entirely  as  it  existed 
before  the  statute  of  11  Geo.  4.  ft  1 
Will.  4.  c.  40.  I  do  not  think  any  case 
of  election  can  arise ;  the  statutory  power 
is  only  exercised  to  a  limited  extent,  and 
what  remains  is  still  subject  to  the  cus- 
tom. 

Declare,  that  the  remainder  expectant 
upon  the  life  estate  of  the  testator's  widow, 
given  to  her  by  the  will  of  the  testator, 
James  Jezepfa,  of  and  in  the  three  equal 
undivided  fourth  parts  of  the  leasehold 
estate  in  the  special  case  mentioned,  be- 
came and  is  distributable  according  to  the 
custom  of  the  City  of  London. 
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Feb.  28.  ) 

Vendor  and  Pwehater— Charge  of  DebU^ 
Ac.  —  Paj/ment  —  Inquirjf  —  Pwrckate- 
MwMy — Interett. 

E.  A  &y  appointed  R.  S.  D.  and 
T.  T.  R.  trustees  and  executors  of  her  tn'U, 
and  she  gave  to  them  and  the  survivor 
SjOOOi.,  upon  <ras<  to  invest  it  and  pag  the 
produce  to  her  daughter  for  Ufe,  with  re- 
Mfltedcr  to  her  ehUdren  j  and  in  default  of 
children,  ordeseendantaof  a  child  »Ao  shwtld 
^tain  a  vested  mieresti  in  trust  for  R,  S.  D. 
She  also  gave  her  rtsiduarg  real  and  per* 
sonal  estate,  "  subject  to  the  pagmeiU  of  her 
debts  and  legacies,"  to  R.  S.  D.  absolutelg. 
R.  S.  D.  died ;  and  T.  T.R^hga  deed  which 
recited  that  aU  debts  and  legacies  had  been 
paid,  oonveged  the  testairit's  real  estate  to 
the  devisees  of  R,  S.  D.  The  plaintiff 
purchased  the  reetorg  of  J ;  and  on  a  re-sale 
the  conditions  provided  "  that  if  from  ang 
cause  whatever  the  purchase-moneg  was  not 
paid  at  the  time  appointed  interest  should  he 
pagable."  It  was  objected,  that  there  was 
ma  proof  fAat  the  debts  and  legacies  were 
paid,  and  it  was  found  that  the  2,000/. 
had  Md  been  dulg  invested  j  but  after  some 
delag  and  expensct  the  objection  was  removed. 
Upon  the  vendor  elaimii^  interest  upon  the 
purchase-moneg,— Held,  that  the  devisees 
made  a  good  title  to  the  vendor,  without 
proving  that  the  debts  and  legacies  were 
paid  as  stated  bg  the  recital  in  the  deed 
eonveging  the  estate  to  them,  and  that  a 
purchaser  from  them  was  not  bound  to  make 
inquiries  into  the  pagment. 

Held,  also,  that  the  fact  of  proving  the 
pagment  of  the  debts  and  legacies  did  not 
dispense  with  the  conditions  of  sale  ;  but  that 
the  vendor  was  entitled  to  interest  upon  the 
balaaoe  of  the  purchase-moneg, 

Thii  wu  a  ipedal  case,  under  the  13  ft 
14  VioU  c.  36. 

Elisabeth  Dixon  was  luaed  of  the  ad« 

TOWBOD  of  the  rectory  of  Qreat  3ey  and 
Chapel,  in  the  eounty  of  Essex.  By  her 
will,  dated  the  29th  of  March  1830,  she  gave 
a  sum  of  4,000/.  (which  she  by  codicil 
subsequently  reduced  to  2,000/.)  to  the 
Rev.  Richard  Samuel  Dixon  and  Tipping 


Thomat  R^by,  and  tke  rarriror  of  ttma, 
in  trust  to  iuveet  the  same  in  some  or  ou 
of  the  public  funds,  and  hold  the  prodaes 
thereof  in  trust  for  her  daagfater,  ita 
Dixon,  for  life,  for  her  separate  use,  and 
after  her  decease,  upon  trust  for  her  chil- 
dren on  their  attaining  the  age  of  twenty- 
one  years,  with  trusts  for  maintenance  in 
the  mean  time ;  and  in  the  event  of  tbe 
daughter  dying  without  leaving  any  child 
or  children,  or  descendant  of  a  child  or 
children,  Uring  and  attaining  twenty-one, 
then  npon  tmit  for  R.  S.  JHxom ;  asd  the 
testatrix  gave  the  residue  of  hei  real  and 
personal  estates  (including  the  rectory  of 
Great  Jey  and  Chapel),  subject  to  the  fsj- 
ment  of  her  debta  and  the  legades  be- 
queathed by  her,  unto  or  in  tnut  for  B.  8. 
Dixon  absolutely;  and  she  appointed hei 
trustees  executors  of  her  will. 

R.  S.  Dixon  survived  the  testatrix,  bat 
died  in  the  lifetime  of  T.T.  Rigby;  hsTin;. 
on  the21stof  July  1841,  executed  his  will, 
and  appointed  Thomas  Long,  Robert  Lat- 
ter and  William  Roper  Weaton,  tmstass 
and  executors  thereof. 

On  the  SOth  of  December  1845  an  in- 
denture was  executed  by  T.  T.  Righy. 
whereby,  aftra  recitii^  that  all  the  debts, 
eontracta,  eng^ementt  and  oUigations  of 
Elisabeth  Dixon,  and  all  her  funeral  nd 
t^tamentary  expenses  were  paid,  and  that 
all  legacies  bequeathed  by  her  had  been 
fully  paid,  discharged  and  satisfied,  he  con- 
veyed the  residuary  real  estate  of  Elisabeth 
Dixon,  including  the  rectory  of  Great  ley, 
&c.,  to  the  trustees  and  executors  of  the 
will  of  R.  S.  Dixon. 

Tha  rectory  of  Great  Jey  and  Chapel  wai 
purchased  by  the  plaintiff,  in  1846,  firom 
Messrs.  Long,  Latter  and  Weaton,  the 
trustees  of  the  will  of  R.  S.  Dixon ;  and  in 
consequence  of  an  objection  to  the  title,  a 
atatutory  declaration,  dated  the  Sdrd  of  No- 
vember 1646,  was  then  made  by  Samod 
Amy  Leveme  and  Jean,  hia  wift,  fonnoly 
Jean  Dixon,  that  Jean  Leveme  was  entitled 
for  her  life,  for  her  sole  and  separate  use, 
to  the  annual  dividends  and  income  of  the 
sum  of  2,000/.,  bequeathed  by  the  will  of 
Elizabeth  Dixon  to  the  Rev.  R.  S.  Dixon 
and  T.  T.  Rigby,  upon  the  trusts  in  the 
will  mentioned,  and  that  the  said  3,000/. 
had  been  paid  and  fully  provided  for  out 
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•f  the  penonal  eitmte  of  E.  Dixon ;  and 
thit  the  said  decUnuitt  had  not,  nor  had 
ntber  of  them,  any  claim  whatever  in 
retpect  thereof  npon  all  or  any  part  of  the 
ml  estates  deriied  by  the  said  will  and 
codicil,  or  either  of  them,  and  fiirther,  that 
the  said  3,000f.  had  been  and  was  ioTeated 
entirely  to  the  satisfaction  of  them,  the 
•sid  S.  A.  and  Jean  Leveme  respectirely. 

Oa  the  14th  of  July  1882  the  plaintiff 
put  np  the  advowson  for  sale  hy  public 
sBctioa,  anbjeet  to  conditions,  the  third  of 
wUeh  waa,  Uiat  the  purchaser  was  to  pay 
down  at  the  time  of  sale  a  deposit  of  18k 
per  emt.,  and  sign  an  agreement  to  pay 
the  remainder,  and  complete  the  purchase 
OD  the  29th  of  September  then  next ;  but 
if  from  any  cause  whatever  the  purchase 
■bonld  not  be  completed  on  the  39th  of 
September,  the  purchaser  was  to  pay  inter- 
est on  the  remainder  of  the  purchase-money 
St  the  rate  of  5l.  per  cent,  from  that  day 
antil  the  purchase  should  be  completed. 
The  fourth  condition  declared  tiiat  the 
vendor  was,  within  fimrteen  days  after  the 
day  of  sale,  to  deliver  an  abstract  of  title, 
and  deduce  a  good  title  to  the  property,  in 
ooDplianee  wiUi  the  coniUUons  of  sale.  By 
the  nxth  conditiott,  noUce  of  all  objections 
to  the  title  were  to  be  delivered  to  the 
vendor  on  or  before  the  28th  of  August 
then  next.  By  the  7th  condition  the 
vendor  was  to  produce  a  statutory  declara- 
tion of  S.  A.  Leveme  and  Jean,  his  wife, 
that  a  l^cy  or  sum  of  2,0002.,  bequeathed 
by  the  will  and  codicil  of  £,  Dixon,  who 
^  in  Augnst  1832,  had  been  fully  pro- 
vided for  out  of  her  personal  estate ;  and 
*ny  other  evidence  that  might  be  required 
toudiing  the  siUislaction  of  the  same  l^cy 
«u  to  be  obtained  at  the  puxehaser's  ex- 
pense. 

The  adrowson  was  not  sold  at  the  aue- 
tion;  bnt  on  the  16th  of  July  1852,  the 
defendant  agreed  to  pnrehase  the  same 
bt  8^002.,  sabject  to  the  conditions  of 
Mle,  and  he  paid  1,2752.  as  a  deposit. 

On  the  22nd  of  July  1852,  an  abstract 
cf  the  title  was  delivered ;  and  on  the  25th 
^  Auguat,  requisitions  on  the  plaintiff's 
titlewere  sent  by  the  defendant's  solicitors t 
the  13th  of  which  was  "As  the  executors 
of  B,  Dixon  did  not  sell  to  pay  debts,  it 
AoaU  be  shewn  that  the  trusts  of  the 
*iQ  of  E.  Dixon  have  been  satisfied  as 


far  at  least  as  to  the  payment  of  the  four 
legacies  of  60l.  by  the  production  of  the 
legacy  receipts,  and  as  to  the  2,0002.  by 
the  declaration  of  S.  A.  Leveme  and  Jean 
his  wife.  In  whose  name  is  the  legacy  of 
2,0002.  now  standing?" 

On  the  Slst  of  August  1852,  answen 
were  returned  by  the  plaintiff's  solid- 
tors,  that  to  the  12th  requisition  set  oni 
the  recita!  in  the  mniTeyance  by  T,  T. 
Rigby,  and  said  "from  this  recital,  and 
alter  the  lapse  of  twenty  years  from  the 
death  of  E.  Dixon,  it  is  submitted  thai 
these  legacies  must  now  he  deemed  satis* 
fied.  Moreover,  the  charge  being  general^ 
tiie  legatees  could  have  no  remedy  against 
the  estate.  The  vendor  is  unable  to  afford 
further  infonnation  than  is  given  by  the 
statutory  declaration  of  the  28rd  of  No- 
vember 1846." 

The  reply  sent  on  the  16tb  of  Septem- 
ber 1862,  stated  that  the  recital  in  the 
deed  introduced  the  questions  of  paymmt 
of  the  legames;  that  the  legacies  other 
than  the  2,0002.,  bring  of  snull  amount, 
might  be  assumed  to  be  pud ;  that  the  con- 
dition stated  that  the  J^OOOl.  belonged  to 
S.A.LeTemeandhiswife;  but  that  though 
Mrs.  Leveme  was  interestied  in  the  2,0002. 
a!s  tenant  for  life,  the  principal  did  not 
belong  to  them,  and  evidence  was  asked 
for  to  shew  that  the  2,0002.  was  invested 
in  the  public  funds  as  directed  by  the 
will  of  £.  Dixon.  On  the  25tb  of  Sep. 
tember  1852,  the  defendant's  solicitor^ 
required  the  requisite  evidence  at  the 
expense  of  the  vendor  as  the  conditions 
expressed,  that  a  declaration  should  be 
produced  by  the  parties  "entitled  thereto." 

On  the  29th  of  September  1852,  the 
defendant  sold  a  sufficient  sum  of  consols 
to  produce  9,9872.  10«.  t  and  on  the  29th 
of  November  he  placed  7,2252.,  the  ba- 
lance of  the  purchase-money,  to  a  separate 
account  at  hia  bankers.  On  the  6th  of 
October,  the  defendant  expressed  in 
writing  his  anxiety  to  complete  the  pur- 
chase as  the  money  was  lying  idle;  and 
on  the  16th  of  October  his  soUcitors  sug- 
gested that  the  money  should  be  either 
invested  in  stock  or  in  Exchequer  bills, 
at  the  risk  and  expense  of  the  vendor. 

On  the  15th  of  November  1852,  the  de- 
fendant's solicitor  obtuned  from  Mr.  Fugh, 
the  solicitor  of  X.  T.  Rigby,  an  inspection 
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of  a  deed  of  dedantion  of  troet^  dated 
the  37th  of  Febrnary  1846,  and  made  be- 
tween T.  T.  RIgby  of  the  first  part ;  Jean 
Leveme  of  the  second  part ;  and  the  exe- 
cutors of  R.  S.  Dixon,  of  the  third  part. 
It  recited  that  the  2,0001.  had  been  ad- 
vanced by  R.  S.  Dixon  to  S.  A.  Leveme, 
with  the  consent  of  his  wife,  and  that  in- 
terest had  been  paid  to  her  at  the  rate  of 
51.  per  cent.,  and  that  she  had  requested 
the  2,0002.  to  be  invested  in  the  parchase 
of  the  same  amount  of  consols,  as  if  it 
had  been  inTeated  at  the  expiration  of 
twelve  months  from  the  deeeaae  of  E. 
Dixon,  and  that  the  execntora  of  R.  S. 
Dixon  ihonld  be  trustees  joinUy  with  T.  T. 
Rigbj,.and  that  2,240/.  18a.  cnisola  had 
been  pnrchaaed ;  and  it  waa  dedared  that 
T.  T.  Rigby  and  the  executors  of  R.  S. 
Dixon  should  stand  possessed  of  the  said 
consols  upon  the  same  truits  as  had  been 
declared  in  respect  of  the  legacy.  Neither 
the  plaintiff  nor  his  solicitors  ever  knew  of 
the  existence  of  such  a  deed,  or  of  the  ap- 
plication of  the  2,000/.  thereby  declared 
until  they  received  a  copy  of  the  deed 
from  the  defendant's  solicitors. 

It  was  then  objected,  by  the  solicitors 
of  the  defendant,  that  the  2,000/.  had 
never  been  duly  inveated  in  accordance 
with  the  will  of  the  testatrix.  To  remove 
this  objection,  it  was  proposed  to  make  an 
application  to  the  Court  nndra^  the  Trustee 
Act,  1850(1),  to  make  the  executors  of 
R.  S;  Dixon  co-trnstees  with  T.  T.  Rigby ; 
and  on  the  8th  of  March  1850,  upon  the 
petition  of  Mr.  and  Mrs.  I^eveme  and  their 
daughter  and  only  child,  an  order  was 
made  by  the  Court  to  the  effect  suggested. 

The  defendant  then  accepted  the  title ; 
and  on  the  4th  of  March  1853,  the  balance 
of  the  pnrcfaase-money  was  paid  over  to 
the  plaintiff,  without  prejudice  to  the  claim 
made  by  the  vendor  under  the  third  con- 
dition of  sale  for  interest  at  61.  per  cent, 
from  the  29th  of  September  1862  to  the 
14th  of  April  1868. 

Mr,  R.  Pahur  and  Mr.  Diekinson,  for 
the  pluntiff.— The  vendor  was  guilty  of 
no  default.  The  excessive  delays  were 
caused  by  the  requisitions  of  the  purchaser. 
The  setting  apart  and  isolation  of  the  pur- 
chase*money,  therefore,  willnot  prevent  the 
(1)  19  ft  14  ^ot.  e.  60. 


claim  made  by  the  vandor  tat  intSfeiL  A 
good  titie  to  the  estiU»  was  shewn  wi^ 

the  time  limited  by  the  conditions  of  sde* 
The  conveyance  made  by  the  surriring 
executor  specifically  recited  the  full  paj- 
ment  of  the  debts  and  legacies,  and  the 
general  charge  of  debts  rendered  the  proof 
of  the  payment  of  the  l^^ies  unnecessary. 
WaUit  V.  Sarelt  6  De  Gex  &  S.  439 ; 

B.  c.  21  Law  J.  Rep.  (hj.)  Chaae. 

717. 

StrtmgkiU  V.  jinatev,  1  DeOex,  M.  &0. 

635 ;  a.  e.  22  Law  J.  Rep.  (nj.) 

Chane.  130. 
Ferbet  v.  Peaeoek,  1  Phill.  717.  731 ; 

i.  c.  15  Law  J.  Rep.  (n.s.)  CfaiBC 

871. 

Robhuou  V.  Xovafer,  17  Beav.  593; 

B.  e.  23  Law  J.  Rep.  (n.s.)  Chanc. 

641 ;  5  De  Gex,  M.  &  G.  272. 
Stigdeu't  Vend.  amdPur,  c.  16. 

Mr.  BaUy  and  Mr.  Faher,  for  the  de- 
fendant.— The  whole  delay  in  the  com- 
pletion of  the  purchase  has  arisen  in  con- 
sequence of  the  vendor's  ignorance  of 
his  title.  He  ought  to  have  invest^ted 
all  the  facta  relating  to  it  when  he  pur- 
chased :  at  that  time  it  was  clearly  liable 
to  the  payment  of  the  2.000/.  Tbs 
charge  of  debta  and  Ic^aciea  upon  this 
estate  cannot  free  the  pnrtdiaser  &am  see* 
ing  to  the  application  of  the  pardase- 
money.  The  trustees  of  £.  Dixon's  will 
never  sold  the  estate  to  pay  debts.  Tie 
survivor  alone  conveyed  it  to  the  devi- 
sees of  the  other  trustee,  who,  subject  to 
the  charge,  was  entiUed  to  it  beneficially. 
They  had  no  power  to  give  receipts  for 
the  purchase-money  nnder  the  will  of  £. 
Dixon ;  it  was  only  by  a  sale  for  the  pur- 
poses of  her  will  that  a  power  to  give 
receipts  could  be  implied.  No  sale  was 
made  for  the  purposes  of  her  will ;  there 
waa  merely  a  conveyance  by  T.  T.  Rigby 
without  any  consideration.  The  recital 
contained  in  the  deed  waa  not  the  &et, 
and  it  could  not  have  the  eflfeot  of 
discharging  the  estate  from  liabilities, 
and  the  declaration  of  Mr.  and  Mrs. 
Leveme  could  not  be  received  as  evidence 
of  payment:  they  were  hut  partially  in- 
terested in  the  money.  It  certainly  had 
been  the  cause  of  inquiry,  the  reault  of 
which  waa  that  the  2,000/.  had  not  been 


Digitized  by 


Tot.ZZTII.] 


MICHAELMAS  1857  to  MICHAELMAS  1858. 


341 


dolj  invested,  and  until  that  was  done 
the  vendor  could  make  no  title  to  a  pur- 
cfauer,  and  he  cannot  now  claim  interest 
upon  the  balance  of  the  purchase-money.— 
Weddall -v.  Nixon,  17  Beav.  160;  s.c. 

22  Law  J.  Rep.  (n.s.)  Cfaanc.  939. 
Sherwin  t.  Shaktpearet  Ibid.  267 ; 
8.  c.  23  Law  J.  Rep.  (ir.g.)  Chanc. 
177,  898. 

De  Vmne  v.  De  Vimte,  1  Mac.  &  Oor. 
336 ;  i.  c.  1  Hall  &  Tw.  408 ;  19 
Law  J,  Rep.  (k.8.)  Chanc.  62 :  re- 
versing 18  Law  J.  Rep.  (n.b.) 
Chanc.  159. 

Tbe  Master  of  the  Rolls.  — The 
plaintiff  is  entitled  to  interest  upon  the 
bilanee  of  the  purchase-money.  By  re- 
ference to  the  principles  which  govern  the 
Court  in  cases  of  this  description  all  diffi- 
culty in  the  present  <Me  is  removed.  The 
question  here  really  is,  whether  if  the 
S,000i.  legacy  had  been  misapplied,  pay- 
ment of  it  could  now  be  enforced  against 
this  estate  :  the  ease  cannot  be  put  m  a 
manner  more  fitvonnible  to  the  defendant 
ttan  in  this  form.  I  had  to  consider  these 
principles  {n  Robinton  v.  Lowaier.  This 
Court  holds,  that  if  an  estate  is  charged 
with  the  payment  of  debts,  the  executor 
can  sell  the  estate  and  make  a  good  title 
to  a  purchaser.  If,  however,  the  debts 
charted  upon  the  estate  are  scheduled, 
then  tbe  purchaser  must  see  that  they  are 
pud;  BO,  also,  if  an  estate  is  charged 
generally  with  the  payment  of  legacies 
which  are  epeeiBed,  then,  also,  the  pur- 
chaser mast  see  to  the  application  of  tbe 
porehase-money ;  bnt  if  the  estate  is 
chafed  witii  tiie  payment  of  debts  and 
legsries,  the  charge  exonerates  the  pur- 
chaser from  seeing  to  the  application  of 
tbe  purchase-money,  as  the  legacies  are 
not  properly  payable  until  after  the  debts 
SK  paid.  This  rule  arises  from  the  prin- 
ciples of  equity  acted  upon  "by  tbe  eminent 
Jadget  who  hare  presided  in  past  times 
ud  ad^ted  them  to  the  exigencies  of 
■ociety.  One  reason  upon  which  they  have 
held  that  a  purchaser  is  bound  to  see  to 
the  application  of  the  pnrchase-money  in 
the  payment  of  specified  sums  is,  that 
it  may  be  easily  done,  and  the  per- 
fonnanee  of  tbe  trust  duly  secured,  but  if 
Ibe  trusts  be  for  the  payment  of  dcbte 


generally,  there  would  be  no  security  that 
the  debts  were  paid,  and  it  would  be  im- 
probable that  any  person  would  purchase 
the  estate  if  he  was  to  be  made  liable  for 
the  complete  performance  of  a  trust  at 
once  unlimited  and  undefined.  The  result 
therefore  would  be,  that  no  one  could  safely 
purchase  an  estate  from  an  executor  when 
the  testator  had  omitted  to  declare  that 
his  recdpt  should  be  a  good  diacha^  for 
the  purchase-money.  It  is  then  said,  that 
this  case  is  wholly  different,  because  the 
sale  was  made,  not  by  the  executor,  but 
by  persons  to  whom  he  had  conveyed  the 
estate,  who  were  the  devisees  in  trust  of 
the  person  to  whom  the  estate  was  devised 
subject  to  the  payment  of  the  debts  and 
legacies.  The  reason,  however,  is  the 
same,  and  if  that  induces  tbe  Court  to  say 
that  tbe  purchaser  shall  not  be  compelled 
to  see  to  the  performance  of  an  undefined 
and  unlimited  trust,  the  rule  applies 
exactly  the  same  as  in  the  case  of  a 
sale  by  an  executor  himself.  The  ex- 
ecutor, it  is  admitted,  could  have  sold 
the  property  to  A.  for  »  sum  of  money 
which  in  the  executor's  opinion  would 
have  been  sufficient  to  pi^  the  debts  and 
legacies,  and  the  purchaser  would  have 
got  a  good  tide,  and  would  not  have  been 
bound  to  see  to  the  application  of  the 
purchase-money,  and  the  unpaid  legatees 
could  not  have  come  against  him.  But 
the  executor  asserts  that  he  had  paid  all 
tbe  debts  and  legacies,  and  he  conveys  the 
estate  to  the  devisees,  who  sell  it;  the  pur- 
chaser, therefore,  is  in  the  same  situation, 
and  in  both  cases  they  must  trust  to  the 
word  of  the  executor.  It  is  obvious  that 
the  time  of  the  sale  does  not  matter,— it 
might  be  tiie  next  day :  the  purchaser  from 
the  devisees  would  be  in  the  same  diffi- 
culty, that  this  unlimited  and  undefined 
trust  had  been  performed.  The  interpori- 
tion  of  the  devisees  does  not  create  an 
equity  which  would  not  exist  if  the  pur- 
chase had  been  from  the  executor  himself. 
The  devisees,  therefore,  who  had  the  con- 
veyance from  the  executor  had  a  good 
title ;  and  if  this  legacy  had  been  misap- 
plied, the  legatees  could  not  have  recover- 
ed against  ^e  estate  in  the  hands  of  tbe 
purchaser;  that  is  not  saying  that  the 
recital  in  the  deed  is  equivalent  to  a 
reCnpt  far  the  purchase-money,  but  it  is 
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nylng  that  tliii  Conit  will  not  compel  a 
penon  irho  it  a  parefaaaer  for  value  to  aee 
to  the  application  of  the  parchase-money 
or  to  the  due  performance  of  an  unlimited 
or  undefined  trust,  when  the  executor  in  a 
deed  executed  hy  him  sayi  that  the  trust 
has  been  performed,  or  that  I  shall  be 
enabled  to  perform  it  by  what  you  are 
going  to  do.  The  vendor,  therefore,  is 
entitled  to  interest  on  the  balance  of  the 
pnrehase-money.  I  shall  connder  this  aa 
if  it  were  a  ease  of  arbitration,  and  I  ihall 
give  no  eoata. 


Lords  Josucbs."^  tihki.br  f.  the  board  op 
Jan.  26,  27 ;   >  works  for  the  wavds- 
March  12.  J  worth  district. 

Nuifances  Removal  Act  —  MetropoUt 
Local  MaruwmeHt  Ae^Dutriet  Board—' 
Powers  -—  Juriidietion  of  the  Court  of 
Chancery, 

The  Board  of  Woria  of  the  W,  Ditlrkt 
pasted  a  .  resolution  that  no  privies  or 
cesspools  should  be  allowed  in  that  distrieit 
and  on  the  21th  of  January  1867  served 
a  naUee  on  the  oumer  of  etatages,  requiring 
Ami,  within  fnarteen  dags,  to  convert  privies 
iniowaier-eUnets,andtkreatenin4fCorwulaorp 
proceedings  in  ease  of  n^leet.  In  June 
following  they  served  a  second  notiee,  whiehj 
Uke  the  former^  was  entitled  in  the  Metro- 
polis Local  Management  Act  (18  ^  19  Vict. 
0.  120.)  and  in  the  Nuisances  Removal  and 
Diseases  Preveniion  Act  (18  ^  19  Vict, 
c.  121.),  stating  that  as  the  former  notice 
had  not  been  attended  to,  they  should,  within 
seven  days,  enter  and  enforce  the  provisions 
of  those  acts  against  the  owner.  On  the  7th 
of  November,  they  entered  and  commenced 
the  works,  whereupon  the  owner  filed  a  bill 
for  an  injunction^  which  one  of  the  Vice 
Chancellors  granted  :-^Keli  ( affirming  that 
deeision  J,  tikat  the  Board  had  exceeded  ita 
powers  M  eoMMjrIo  the  resolution  ;  that  under 
the  Nuisances  Removal  Act,  they  had  no 
authority  to  enter  unless  a  previous  order  of 
Justices  of  the  Peace  had  been  disobeyed ; 
and  that  the  jurisdiction  of  the  Court  of 
Chancery  to  interfere  by  injunction  was  not 
ousted  by  the  211th  section  of  the  Metropo- 
Us  Local  Management  Act,  giving  an  appeal 
to  the  MetropeUtan  Board  of  Works, 


A  ^ard  of  Works,  empowtrvd  as  aboie, 
is  bound  to  exercise  its  authorUy  wiA  rtgari 
to  the  cireuwtstanees  of  sodb  parUenlar  ease, 
and  it  is  their  bounden  duty  to  keep  ilne% 
within  f&eir  powers,  and  not  to  be  gmded 
by  any  faueied  views  of  the  splril  ^  the 
act. 

This  was  an  appeal  motion  combined 
with  a  motion  for  a  decree.  Vice  Chan- 
eellor  Stuart,  on  the  19th  of  November 
1857*  made  an  order,  restraining  the  de- 
fendants, their  agents,  serranta  and  woik- 
men,  and  all  otiier  persons  aetiag  under 
their  orders  or  directions,  from  entering 
or  digging  in  or  upon  the  praniises  in  the 
plaintiff's  bill  mentioned,  or  any  part 
thereof,  or  removing  the  earth  therefinHn, 
and  also  from  interfering  with,  pulling 
down  or  convertii^  the  privies  attached 
to  the  thirty-nine  cottages,  belon^ng  to 
the  plaintiff,  situate  at  Ford's  Buildingi, 
Battersea,  in  the  county  of  Sumy,  or  say 
of  them,  into  water-closets. 

From  that  order  the  defendants  ap- 
pealed, and  it  was  agreed  that,  to  save  dme 
and  expense,  the  appeal  motion  should 
stand  over,  and  the  plaindff  should  ^ve 
notice  of  motion  for  a  deoree,  which  was 
accordingly  done,  and  the  two  motioBS 
came  on  to  be  heard  together.  The  stata- 
ments  of  the  bill  were  that  the  pluntift 
Mr.  "nnkler,  being  possessed  of  the  abon 
property,  held  by  him  upon  lives,  wai 
desirous  of  forming  a  drain  fix>m  the  cot- 
tages to  carry  off  water,  and,  therefore, 
applied  to  the  defendants,  the  Wandsworth 
Board  of  Works,  for  liberty  to  do  so.  No 
reply  was  sent  to  this  application ;  bat 
the  defendants,  on  the  27th  of  January 
1857,  served  a  notice  on  Mr.  Bacon,  the 
agent  for  the  plaintiff,  of  that  date,  in  the 
following  words. — "No.  165.— Metropolii 
Local  Management  Act,  18  &  19  Viet  e. 
ISO;  Nuisances  Removal  and  Diseases 
Prevention  Aet,  18  &  19  VicL  e.  ISl. 
The  Board  of  Works  for  the  Wandsworth 
District.  Offices,  Bolingbroke  House, 
Wandsworth  Common.  Whereas  at  a 
meeting  of  the  Board  of  Works  for  the 
Wandsworth  District,  holden  on  the  24lh 
of  December  1856,  it  was  duly  made  to 
appear  to  the  said  Board  of  Works  that 
the  house  and  premises,  aitnats  and  beug 
as  hereinafter  mentioned,  require  certain 
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voAi  to  be  executed  thereto,  -which  we 
htve  pazticularly  set  forth  in  the  Bchedule 
henanto  aimcxed,  and  which  works  are 
nquisite  and  neeetsaiy  for  the  removal 
aad  abatement  of  the  nnisaaea  now  exist- 
ji^  and  which  is  iigarioiu  to  Uie  health 
of  the  pawns  dwelling  in  or  near  the  said 
boQte  and  prenuses  ;  and  whereas  it  was 
duly  ordered  by  the  said  Board  of  Works, 
tliat  notice  in  writing  be  given  to  the 
owner  or  occupier  of  the  said  House  and 
premises,  requiring  him  to  do,  perform 
and  execute  the  works,  matters  and  things 
<Ri  or  before  the  day  mentioned  in  the  said 
sebedule;  I  am  directed  to  infonn  you 
that  nnleaa  the  said  worka  are  commenced 
OB  or  before  the  day  mentioned  in  the  said 
■ehedule,  and  forthwith  completed  to  tha 
ntisfiution  (tf  the  said  Board,  compulsory 
piDoeedinga  will  be  taken  vnder  the  above- 
ntetioiied  acta  of  parliamrat  for  executing 
the  said  works,  and  for  the  recovery  from 
yon  of  all  costs  and  expenses  incurred 
thereby.  Dated  this  27th  day  of  January 
1857.  By  order  of  the  Board  of  Worka 
for  the  Wandsworth  District. 

"  (Signed)      Samuel  Steel, 

"  Inspector  of  Nuisances  to  the  Works 
for  the  Wandsworth  District." 

The  schedule  specified,  amongst  others, 
operadons  for  converting  the  privies  into 
mter-dosets.  The  works  to  be  com- 
menced within  fourteen  days  of  the  notice 
being  served  (and  being  served  the  same 
day),  on  or  before  the  10th  o£  Febmary. 

The  pUiniiff,  on  the  4tk  of  February, 
stated  to  the  defendants  that  no  incon- 
venience, unwholesomeness  or  nuisance 
arose  from  the  privies ;  that  the  occupiers 
of  the  cottages  were  satisfied  with  them, 
sad  that  the  conversion  into  water-closets 
wonld  [nrobably  be  found  inconvenient. 
The  defendants,  by  their  chairman,  then 
stated  that  it  was  their  intention  to  do 
away  with  all  privies  whatsoever  in  their 
distnet,  or  to  that  effect ;  and  on  the  6th 
of  June  1857  they  served  the  plaintiff's 
Mbie  namad  agent  vith  the  fbllowing 
Botioe: — 

"Metropolia  Loeal  Management  Aet, 
18  &  19  Vict,  c  120.  The  Nuisances 
lUnoval  and  Diseases  Prevention  Act, 
18  &  19  Vict.  c.  121.  The  Board  of 
VoAt  tag  the  Wandsworth  District. 
Offieaa,  Bolingbroke  House,  Wandsworth 


Common.  No.  64.  To  Mr.  Bacon,  of 
Ford's  Buildings.—  Notice  having  been 
served  upon  you  by  order  of  the  Board  of 
Works  for  the  Wandsworth  District  to  do 
certain  works  upon  the  premises  situate 
in  Ford's  Buildhigs,  York  Road,  in  the 
parish  of  Battersea,  and  the  time  men- 
tioned in  such  notice  having  expired  with- 
out such  works  having  been  completed, 
the  Board  of  Works  for  the  Wandsworth 
District  hereby  give  yon  notice  that  their 
workmen,  or  the  workmen  of  their  con- 
tractor, will  enter  upon  the  said  premises 
to  commence  and  forthwith  execute  the 
said  works  on  or  after  the  expiration  of 
seven  days  from  the  service  heTe<^;  and 
that  the  Board  will  then  adopt  the  course 
which  the  law  provides  for  enforcing  the 
payment  of  all  costs  and  expenses  thereby 
ineuned.  S^ted  the  8th  day  of  June 
1867.  By  order  of  the  Board  of  Worki 
for  the  Wandsworth  DistricL 

*'  (Signed)       Samuel  Steel, 

"  Inspector  of  Nuisances  for  the  Parish 
of  Battersea,  No.  3,  Somerset  Ter- 
race, Church  Road. 

"  Notice  of  your  intention  to  commence 
these  works  must  be  given  in  wridng 
at  least  twenty -four  hours  before  com* 
mencing." 

A  correspondence  ensued  between  the 
solicitors  of  the  plaintiff  and  the  defen- 
dants, which  appeared  to  have  been  in- 
effectual. On  the  7th  of  November  the 
workmen  of  the  defendants  entered,  and 
two  days  after  b^n  the  work  of  eonvert> 
ing  the  privies  into  water-closets ;  and 
immediately  the  plaintiff  filed  his  bill  pray- 
ing for  an  injunction. 

As  to  the  state  of  the  privies,  the  evi- 
dence was  contradictory;  the  inspector,, 
Mr.  Steel,  and  two  medical  witnesses 
swearing  that  the  condition  of  the  premises 
was  injurious  to  the  occupiers  and  to  the 
neighbourhood,  while  several  inhabitants 
of  the  cottages  and  a  surgeon  gave  con- 
trary testimony.  Hie  affidavit  evidence 
was  copious. 

The  argument  on  the  appeal  was  very 
volnminous,  and  consisted  chiefly  of  re- 
ferences to  the  acta  of  parliament  and  to 
the  particulars  refbrred  to  in  the  judg- 
ment. For  the  plaintiff,  it  was  insisted 
that  the  defendants  had  proceeded  under 
the  Nuisances  Removal  Act  (18  &  19 
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Tiet.  e.  1S1.)>  bad  not  eondneted  Aor 
ftMcedinga  reguIaHy.  ^lat  act,  in  see- 
tioii  8,  d^ncd  what  aboald  be  deemed  to 
be  miiaaiiecs  tbtu : — **Aii7  premises  in  sneh 
a  state  as  to  be  a  nuisance  or  injvrions  to 
health ;  any  pool,  ditch,  gntter,  water- 
cottTse,  priry,  urinal,  cesspool,  drain,  or 
ashpit  so  fiml  as  to  be  a  nuisance  or  inju- 
rious to  health ;  any  animal  so  kept  as  to 
be  a  nuisance  or  injurious  to  hcaldi ;  any 
■gcownlation  or  deposit  which  is  a  nui- 
amee  or  injnriona  to  health" ;  and  then 
by  Am  12lh  sectioii  It  enacted,  "  that  in 
any  case  when  a  nuisance  is  ascertained 
by  the  load  authorities  to  eadst,  or  where 
the  nuisance,  thongh  discontinued,  is,  in 
tiwir  opinion,  likely  to  recur,  they  shall 
cause  complaint  thereof  to  be  made  before 
a  Justice  of  the  Peace,  and  such  Justice 
shall  thereupon  issue  a  summons  requiring 
the  person  by  whose  act  the  nuisance 
arises  or  continues,  or  if  such  person  can- 
not be  found  or  ascertained,  the  owner 
or  occupier  of  the  premise*  on  which  the 
nuisance  arises,  to  appear-  before  any  two 
Justices  m  petty  sessions,  who  shall  pro- 
ceed to  inquire  into  the  said  complaint ; 
and  if  it  be  proved  to  their  satisfaction 
that  the  nuisance  exists,  or  did  exist  at  the 
time  when  the  notice  was  given,  or  Uiat  it 
is  likdy  to  recur  or  to  1w  repeated,  the 
Justices  shall  make  an  order  for  the  abate- 
ment or  discontinuance  of  the  nuisance 
and  then  by  the  13th  section  the  Justices, 
by  their  order,  may  require  the  person 
upon  whom  it  is  made  to  execute  such 
works  as  are  necessary  for  the  abatement 
or  discontinuance  of  the  nuisance;  and 
by  the  15th  and  40th  sections  appeid  from 
the  orders  so  made  may  be  made  to  the 
Court  of  Quarter  Sessions. 

Thus,  it  was  plain  that,  the  defendants 
having  elected  to  proceed  under  18  &  19 
Vict.  c.  121,  they  should  have  laid  thehr 
first  complaint  before  a  Justice  of  the 
Peace,  and  obtained  from  him  a  summons 
for  the  appearance  of  the  plaintiff  before 
two  Justices,  as  directed  by  the  12th  sec- 
tion. The  defendants  having  so  elected,  the 
plaintiff  would  have  had  the  opportunity 
-which  the  sUtute  afforded  him  of  appeal- 
ing to  the  Quarter  Sessions  against  any 
order  which  might  hare  been  made  against 
him.  But  as  tiie  defendants  had  not  fol- 
lowed the  directions  of  the  statute  under 


wlucb  diey  assumed  to  act,  they  had  drivea 
the  plaiBtiff  to  seek  the  only  remedy  open 
to  him,  by  sfiplying  for  an  injunction  firoia 
Uiia  Court. 

The  defendants  claimed  to  ground  thor 
authority  on  the  Metropolis  Local  Mansge^ 
meat  Act  (18  &  19  Vict.  c.  120.).  not- 
withstanding that  the  notice  of  the  8th  of 
June  1857  was  entitied  in  the  Nuisances 
Removal  Act,  and  they  chiefly  relied  upon 
the  provisions  of  the  Slst  and  85th  sec- 
tions, which  are  aa  follows 

Sectifm  81. — ^**Aftcr  the  commeneemeBt 
of  this  act  it  shall  not  be  lawfol  newlj  to 
erect  any  home,  ox  to  rebuild  any  house 
puUed  down  to  the  extent  aforeaaid,  with- 
in any  pariah  mentitmed  in  Sdiedule  A. 
to  this  act,  or  any  district  mrationed  in 
Schedule  B.  to  this  act,  without  a  sufficient 
water-closet  or  privy  and  ashpit,  famished 
with  proper  doors  and  coverings,  and  also 
furnished  as  regards  the  water-closet  with 
suitable  water  supply,  and  water-supply 
apparatus,  and  wiUi  suitable  trapped  soil- 
pan,  and  other  suitable  works  and  arrange- 
ments so  far  as  may  be  necessary  to  insoie 
the  efficient  operation  thereof;  and  who- 
soever shall  offend  against  this  enactment 
shall  be  liaUe  to  a  penalty  not  exceeding 
302.;  and  if  at  any  time  it  appear  to  the 
vestey  or  district  board  of  such  parish  or 
dutrict,  that  any  house  in  any  such  parish 
or  district,  whetiier  built  before  or  after  the 
commencement  of  this  act,  is  without  a 
sufficient  water-closet  or  privy  and  ashpit, 
furnished  with  proper  doors  and  coverings, 
and  with  other  apparatus  and  works  as 
aforesaid,  the  vestry  or  district  board  shall, 
in  case  tiie  same  can  be  provided  without 
disturbing  any  building,  give  notice  in 
writing  to  the  owner  or  oecupier  of  such 
house,  requiring  him  forthwith  or  within 
such  reasonable  time  as  shall  be  specified 
in  such  notice,  to  provide  a  sufficient 
water-closet  or  privy  and  ashpit,  so  for^ 
nished  as  aforesaid,  or  either  of  them  u 
the  case  may  require ;  and  if  aneh  notice 
be  not  complied  with,  it  shall  be  lawful  fiw 
the  vestry  or  district  board  to  cause  to  be 
constructed  a  sufficient  water-closet,  or 
privy,  and  ash-pit,  or  either  of  them,  or  do 
such  other  works  as  the  case  may  require, 
and  to  recover  the  expenses  incurred  by 
them  in  so  doing  from  the  owner  of  such 
house  in  manner  hereinafter  provided." 
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BcetKm  85.—"  If  npon  ineh  inipection 
M  aforesaid*  any  drain,  watar-eloset,  pnry, 
or  oesfpool  appear  to  be  io  bad  order  and 
conditioii,  or  to  require  cleansing,  altera- 
tion or  amendment,  or  to  be  filled  up,  the 
Teatry  or  board  shall  cause  notice  in  writing 
to  be  given  to  the  owner  or  occupier 
of  the  premises  upon  or  in  respect  of  which 
the  inspection  was  made,  requiring  him 
forthwith,  or  within  such  reasonable  time 
SJ  shall  be  specified  in  such  notice,  to  do 
the  necessary  works ;  and  if  such  noUce  be 
Bot  complied  with  by  the  person  to  whom 
it  is  ^Tcn,  the  vestry  or  board  may,  if 
tfaey  think  fit,  exeente  muh  works,  and 
the  expenses  incurred  by  tiiem  in  so  doing 
shall  be  paid  to  them  by  the  owner  or 
occupier  of  the  premises." 

The  law  having  so  defined  the  powers 
and  the  remedies  to  be  followed,  had 
pointed  out  with  precision  the  mode  in 
whidi  the  Board  of  Works  should  proceed 
to  recorer  the  amount  of  costs  incurred  by 
them  in  performing  the  works  necessary  to 
be  performed,  and  did  so  by  the  225th 
section,  in  the  following  terms 

**  In  every  ease  where  the  amount  of  any 
dosage,  costs,  or  expenses  is  by  this  act 
directed  to  be  ascertained  or  recovered  in 
a  summary  manner,  or  the  amount  of  any 
damage,  costs,  or  expenses  is  by  this  act 
directed  to  he  paid,  and  the  method  of 
ascertaining  the  amount  or  enforcing  the 
payment  thereof  is  not  provided  for,  such 
amount  shall,  in  case  of  dispute  be  ascer- 
tained and  determined  by  and  shall  be 
recovered  before  two  JusUees;  and  the 
amount  of  any  compensation  to  be  made 
under  this  act  by  the  said  Metropolitan 
Board,  or  any  vestry  or  district  board, 
shall,  nnleas  herein  oUierwise  provided,  be 
settled  in  case  of  dispute  by,  and  shall  be 
leeovered  before,  two  JnsticM,  unless  the 
amount  of  compensation  claimed  exceed 
5(M.,  in  which  case  tiie  amount  thereof  shall 
be  settled  by  arbitration,  according  to  the 
provisions  contained  in  the  Lands  Clauses 
Consolidation  Ac^  1845,  which  are  appli- 
cable where  questions  of  disputed  com- 
pensation are  authorized  or  required  to  be 
settled  by  arbitration." 

Kor  did  the  act  leave  the  plaintiff  with- 
out a  remedy,  provided  in  section  211 ; 
one  to  which  he  waa  bound  to  resort  if  he 
iielt  aggrieved ;  and  not  hanng  done  so,  he 
Ssv  Snsns,  XXVn.— Obasa 


ma  precluded  from  resorting  to  the  remedy 
by  injunction  in  this  court  :— 

"  Any  person  who  deems  himself  ag- 
grieved by  any  order  of  any  vestry  or  dis- 
trict board  in  relation  to  the  level  of  any 
building,  or  any  order  or  act  of  any  veatry 
or  district  board  in  relation  to  the  con- 
struction, repair,  alteration,  stopping  or 
filling  up,  or  demolition  of  any  building, 
sewer,  drain,  water-closet,  privy,  ashpit 
or  cesspool,  may  within  seven  days  after 
notice  of  any  such  order  to  the  occupier  of 
the  premises  aflocted  thereby,  or  after  auch 
act,  appeal  to  the  Metropolitan  Board  of 
Works  against  the  same;  and  all  such 
appeals  shall  stand  referred  to  the  com- 
mittee appointed  by  such  board  for  hearing 
appeals  as  herein  provided ;  and  such  com- 
mittee shall  hear  and  determine  all  such 
appeals,  and  may  order  any  costs  of  such 
appeals  to  be  paid  to  or  by  the  veatry  or 
district  board  by  or  to  the  party  appealing^ 
and  may,  where  they  see  fit,  award  any 
compensation  in  reapect  of  any  act  done 
by  any  snch  vestry  or  district  board  in 
relation  to  the  matters  aforesaid;  provided 
that  no  such  compensation  shall  be  awarded 
in  respect  of  any  such  act  which  may  have 
been  done  under  any  of  the  provisions  of 
this  act,  on  any  defsult  to  comply  with 
any  such  order  as  aforesaid,  unless  the 
appeal  be  lodged  within  seven  days  after 
notice  of  such  order  has  been  given  to  the 
occupier  of  the  premises  to  which  the  same 
relates." 

The  other  arguments  for  the  defendants 
are  enumerated  and  commented  on  in  the 
judgment  of  Lord  Justice  Turner,  and  in 
support  of  their  case  the  following  autho- 
rities were  cited:— 

Stainton  v.  the  MeiropolUa*  Board  of 
Wwk»,  28  Beav.  226;  s.  e.  26  Law 
J.  B«p.  (h.i.)  Chanc.  300. 
TheBltukwaU  RaiUaay  Company  v.  the 
Limehoute  District  Board  of  fVorktt 
26  Law  J.  Rep.  (m.s.)  Chanc.  164. 
Frtwin  v.  £«ww,  4  Myl.  &  Cr.  249. 

Mr,  Boom  and  Mr,  Sehomberyt  for  the 
plaintiff, 

Mr.  Malina  and  Mr.  W,  D.  Zevis,  for 
the  defendants. 
Mr,  BaMu  waa  heard  in  reply. 

Thnr  Lordships  reserved  judgment. 
2T 
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March  12. —  Lord  Justice  Kmioht 
Bbuce. — In  this  ease  the  entry  upon  the 
plaintiff's  land,  and  the  acu  there  done 
by  the  defendants'  order,  which  form  the 
groundwork  of  Uie  auit^  and  the  interlo- 
cutory order  on  appeal,  are  shewn,  I  think, 
to  have  taken  place  in  consequence  and 
in  the  prosecution  of  an  intention  upon 
their  part  to  substitute  upon  the  land  a 
number  of  water-closets — more  than  thirty 
altogether— for  an  eqnal  number  of  old 
privies  now  and  at  that  time  there,  and  to 
do  so,  nolente  volenie  the  plaintiff.  And  it 
is,  I  apprehend,  clear  that,  unless  the  de- 
fendants have  a  lawful  power  to  do  so, 
the  suit  was  well  founded,  and  the  injunc- 
tion right.    The  defendants  claimed,  and 
claim,  that  power  solely  under  18  &  19 
Vict.  c.  120.  and  c.  121.  (often  mentioned, 
and  of  necessity  much  discussed  during 
the  argument),  but  especially  the  sections 
81.  and  85.  of  c.  120.  Remarkable  as  some 
of  the  provisions  of  that  statute  seem  to 
be,  I  am  of  opinion  that  they  do  not  deal 
with  the  rights  of  property  in  such  a  way 
as  the  defendants  contend  that  they  do ; 
nor  can  I  find  in  the  two  statutes,  or  either 
of  them,  any  warrant  for  what  the  defen- 
dants have  been  attempting  and  now  insist 
upon.    The  question  is,  not  whether  they 
have  power  to  cause  or  order  privies  within 
their  district  to  be  put  in  a  proper  and 
decent  state,  if  not  in  that  state;  but  it  is, 
whether  they  have  the  right  or  power  to 
force  on  the  plaintiff  the  mechanical  eon- 
trivance  of  water-closets,  with  their  requi- 
site apparatus,  for  which  he  is  to  find  water 
supply  as  best  he  may,  instead  of  the 
privies  (sufiBcient  as  privies  if  kept  in  a 
condition  proper  for  such  conveniences  are,) 
which  are  upon  his  land  for  the  purposes  of 
his  cottages  Uiere.  The  claim  of  the  defen- 
dants in  that  respect  appears  to  me  mani- 
festly groundless.    I  should  have  thought 
10  had  they  begun  their  operations  by 
giving  the  plaintiff  an  opportunity  of  being 
heard  and  of  producing  testimony,  or  in 
any  event  of  hearing  him,  and  if  they  had 
regulated  themselves  by  analogy  to  judicial 
proceedings  and  had  deemed  it  reasonable 
to  hear  both  sides ;  but  as  matters  were 
conducted,  there  has,  perhaps,  been  a 
double  error,  although  upon  this  point  I 
do  not  mean  to  speak  as  having  formed  an 
opinion ;  nor  do  I  mean  to  intimate  my 


impression  how  the  ease  might  posnbly 
have  stood  had  there  been,  as  there  bu 
not  been,  any  order  of  a  Justice  or  Justices 
of  the  peace  relating  to  the  work  or  to  the 
privies.    Hie  right,  however,  or  power  to 
appeal  given  by  aectiona  Sil.  and  212. 
c.  120,  upon  which  stress  was  laid  in  the 
argument,  appears  to  me  not  at  all  to 
prejudice  or  affect  the  plaintiff.    The  ease 
now  being  before  as  for  hearing,  as  well  u 
on  the  appeal  motion,  the  defendants  ought, 
I  think,  to  be  ordered  to  pay  the  costs  of 
the  nit,  and  to  have  the  injunction  con- 
tinued against  them,  with  liberty  to  apply. 
I  so  express  myself,  because,  by  posu- 
bility,  there  may  he  hereafter  some  occa- 
sion—lawful occasion— 'for  the  entry  by 
their  servants  upon  the  land,  or  for  g^tbg 
upon  the  land. 

Lord  Jostice  Tdrhbr.— The  plaintiff 
in  this  suit  holds,  under  lease  for  live^  a 
piece  of  land  situate  within  the  district  of 
the  Board  of  Works  for  Wandsworth,  and 
upon  which  there  is  erected  a  block  of 
thirty-nine  cottages,  called  Ford's  Build- 
ings. Upon  the  27th  of  January  1857 
the  plaintiff  was  served  by  the  defendants, 
the  Wandsworth  District  Board  of  Works, 
with  the  following  notice  [the  notice  dated 
the  27th  of  January  1857J.  The  schedule 
annexed  to  this  notice  is  in  theae  terms 
'*  Nuisance  now  existing  upon  the  sud 
houses  or  premises.  Cesspool  oTOflowii^ 
and  no  dust-bins.— Works  required  to  be 
done  for  the  removal  and  abatement  of  the 
nuisance.  Cesspools  to  be  emptied  and 
filled  up.  Drains  from  privies  and  sinks 
constructed.  Privies  to  be  panned,  trapped, 
and  water-supply  apparatus  provided.  Cis- 
terns to  be  provided.  Lime  white  where 
necessary.  Pavements  to  be  made  good. 
Dust-bins  to  be  provided."  In  conse- 
quence of  this  notice  the  plaintiff  executed 
some  works  mentioned  in  the  schedule 
but  he  did  not  pan  or  trap  the  privies  or 
provide  water-supply  apparatus,  or,  as  I 
presume,  cisterns ;  in  other  wordi^  he  did 
not  convert  the  privies  into  water-closets. 
It  does  not  seem  clear  upon  the  evidence 
whether  he  completed  all  the  other  woiks 
required  by  the  notice ;  at  least  there  is  a 
dispute  as  to  the  dust-bins.  The  privies 
not  having  been  converted  into  water- 
closets,  the  defendants,  the  Wandswfuth 
Board  of  Works,  upon-  the  8th  of  June 
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1857,  Kired  upon  the  pluDtiff  the  notice 
of  that  date.  The  plaintiff;  open  the 
receipt  of  this  second  notice,  placed  the 
natter  in  the  hands  of  his  solidtor,  who 
immediatelj  wrote  to  the  defendants  to 
this  effect,  that  the  plaintiff  considered  he 
had  done  all  that  the  premises  required 
or  the  law  rendered  imperative ;  but  the 
defendants  in  reply  insisted  that  the  terms 
of  the  notice  should  be  strictly  complied 
with.  Upon  the  7th  of  November  1857, 
hsviag  given  the  notice  in  June,  they  en- 
tered upon  the  premises  and  commenced 
removing  the  earth  at  the  rear  of  one  of 
the  eottagei^  and  deposited  a  number  of 
pans  and  also  a  quantity  of  piping  in  some 
of  die  eottage  gardens.  On  the  9th  of 
November  in  the  same  year  their  workmen 
commenced  the  work  necessary  for  convert- 
ing  the  privies  into  water-closets.  The 
plaintiff  then,  upon  the  11th  of  November 
1857,  filed  a  bill  in  this  court,  which  prayed 
that  the  defendants,  and  all  persons  acting 
under  their  orders  or  directions,  might  be 
restrained  by  the  injunction  of  the  Court 
hum  entering  or  digging  in  or  on  the 
premises,  or  any  part  thereof,  or  removing 
the  earth  therefrom,  and  also  from  inter- 
fering with,  pulling  down,  or  converting 
the  priviea  attached  to  the  aaid  cottages, 
or  any  of  them,  into  witfer-olosets ;  and 
that  the  defmdants  might  pay  the  plaintiff 
the  eosts  of  the  suit.  The  only  allegation 
in  the  bill  which,  in  my  view  of  the  case, 
ia  material  to  notice,  is  that  found  in  pars- 
gnpb  five  of  the  bill,  which  alleges  that, 
in  consequence  of  the  notice  of  January 
1857,  the  plaintiff,  upon  the  4th  of  Febru- 
ary 18£7*  went  to  the  defendants,  and 
stated  to  them  that  no  inconvenience,  un- 
who^eaomeneaa,  or  nuisance  arose  from 
the  priviea,  that  the  occupiers  of  the  cot- 
tagea  were  aatiafied  with  them,  and  that 
the  conversion  of  them  into  water-closets 
would,  in  all  {ffobalnlity,  occasion  unplea- 
sant smells  and  be  found  inconvenient,  and 
he  far  worse  than  the  privies,  and  be  per- 
petnaHy  getting  out  of  order ;  and,  more- 
over, there  was  no  sewer  for  the  drains  re- 
quired by  the  notice  to  fall  into ;  that  the 
defiendants,  by  their  chairman,  then  stated 
to  the  plaintiff  that  it  was  their  intention 
to  do  away  with  all  privies  whatsoever, 
and  that  they  would  have  none  in  their 
district,  or  worda  to  that  effect,  and  that 


they  would  construct  a  sewer  within  a 
abort  distance  of  the  premises,  so  that  the 
drains  required  by  the  notice  might  have 
a  proper  outlet;  uid  that,  on  the  plaintiff 
olnerving  that  it  would  be  better  for  him 
to  defer  the  construction  of  the  drains 
until  the  sewer  was  made,  the  defendants 
refused  to  consent  thereto.  Upon  the  19th 
of  November  1857,  Vice  Chancellor  Stuart 
granted  the  injunction  prayed  by  the  bill, 
putting  the  plaintiff,  however,  to  some 
undertaking,  to  which  no  objection  was 
raised  on  his  part ;  and  the  defendant! 
have  appealed  from  the  Vice  Chancellor*! 
Older  granting  the  injunction.  The  case, 
therefore,  first  came  before  us  upon  an 
appeal  motion ;  but  upon  the  motion  be- 
ing opened,  it  was  ananged  that  the  cause 
should  be  heard  with  it,  and  we  are  now 
to  dispose  of  both  the  motion  and  the 
cause.  The  notices  served  by  the  defen- 
dants upon  the  plaintiff  upon  the  27th  of 
January  and  the  8th  of  June  1857,  pur- 
port to  be  given  under  the  Metropolis 
Local  Management  Act,  18  &  19  Vict, 
c.  120,  and  the  Nuisances  Removal  and 
Diseases  Prevention  Act,  18  &  19  Vict, 
c.  121,  and  they  are  entitied  under  both 
these  acts,  for  it  seems  clear  that  the  de- 
fendants cannot  justify  their  proceedings 
in  this  case  under  the  latter,  tiie  Noisancea 
Removal  and  Diseases  Prevention  Act. 
That  act  gives  no  authority  to  enter  upon 
any  premises  in  such  a  case  as  the  present, 
except  in  the  event  of  disobedience  to  the 
order  of  the  Justices,  but  there  has  been 
here  no  order  of  Justices.  If,  therefore, 
the  case  of  the  defendants  can  be  supported 
at  all,  it  must  be  under  the  Metropolis 
Local  Management  Act,  and  it  was  indeed 
upon  that  act  that  the  defendants  relied. 
The  8l8t  and  85th  aectims  of  that  act  are 
as  follows : — 

*'  Section  81. — After  the  eommencement 
of  this  act  it  shall  not  be  lawful  newly  to 
erect  any  house,  or  to  rebuild  any  house 
pulled  down  to  the  extent  aforesaid  within 
any  parish  mentioned  in  schedule  (A) 
to  this  act  or  any  district  mentioned  in 
schedule  (B)  to  this  act  without  a  suf- 
ficient water-closet  or  privy  and  ashpit, 
furnished  with  proper  doors  and  coverings, 
and  also  furnished,  as  regards  the  water- 
closet,  with  suitable  water  supply,  and 
water-supply  apparatus,  and  with  suitable 
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trapped  soil-pan,  and  other  suitable  works 
and  arrangements,  so  far  as  may  be  neces- 
sary to  ensure  the  efficient  operation 
thereof;  and  whosoever  shall  offend  against 
this  enactment  shall  be  liable  to  a  penalty 
not  exceeding  201. ;  and  if  at  any  time  it 
appear  to  the  restry  or  district  board  of 
such  parish  or  district  that  any  house  in 
any  sueh  parish  or  district,  whether  built 
before  or  after  the  eommeneement  of  this 
act,  is  without  a  sufficient  water-closet  or 
privy  and  ashpit,  famished  with  proper 
doors  and  coverings,  and  with  other  ap- 
paratus and  works  as  aforesaid,  the  vestry 
or  district  board  shall,  in  case  the  same 
can  be  provided  without  disturbing  any 
building,  give  notice  in  writing  to  the 
owner  or  occupier  of  such  house,  requiring 
him  forthwith  or  within  such  reasonable 
time  as  shall  be  specified  in  such  notice, 
to  provide  a  sufficient  water-closet  or  privy 
and  ashpit,  so  furnished  as  afbresud,  or 
either  of  them  as  the  case  may  require ; 
and  if  such  notice  be  not  complied  with,  it 
shall  be  lawful  for  the  vestry  or 'district 
board  to  cause  to  be  constructed  a  suffi- 
cient water-closet  or  privy  and  ashpit,  or 
either  of  them,  or  do  such  other  works 
as  the  case  may  require,  and  to  recover  the 
expenses  incurred  by  them  in  so  doing 
from  the  owner  of  sueh  house  in  manner 
hereinafter  provided. 

Section  85. — If  upon  such  inspection 
as  aforesud  any  drain,  watercloset,  privy, 
or  cesspool  appear  to  be  in  bad  order  and 
condition,  or  to  require  cleansing,  altera* 
tion,  or  amendment,  or  to  be  filled  up,  the 
vestry  or  board  shall  cause  notice  in  writ- 
ing to  be  given  to  the  owner  or  oeenpier 
of  tiie  premises  upon  or  in  respect  of 
which  the  inspection  was  made,  requiring 
him  forthwith,  or  within  such  reasonable 
time  as  shall  be  specified  in  such  notice, 
to  do  the  necessary  works  ;  and  if  such 
notice  be  not  complied  with  by  the  person 
to  whom  it  is  given,  the  vestry  or  board 
may,  if  they  think  fit,  execute  such  works, 
and  the  expenses  incnrred  by  them  in  so 
doing  shall  be  paid  to  them  by  the  owner 
or  occupier  of  the  premises. 

It  was  argued,  on  the  part  of  the  de- 
fendants, that  this  case  &lls  within  these 
sections.  The  ailment  was  this,  that  it 
was  sufficient  to  bring  the  ease  within  the 
sections,  and  espeeially  within  the  Slsk 


section,  if  it  appeared  to  a  district  bosrd 
that  the  house  was  without  a  sufficient 
water-closet  or  privy  and  ashpit ;  and  that 
in  the  event  of  its  so  appearing  to  the  dis- 
trict board,  they  were  justified  in  requiring 
a  sufficient  water-closet  or  privy  and  sah- 
pit  to  be  provided ;  that  Uiey  were  con- 
stituted by  the  aet  the  sole  judges  of  the 
sufficiency  both  of  what  was  in  exiBtenee 
and  of  what  ought  to  be  requued;  and 
that,  if  thrir  jildgment  was  wrong,  Ae  re- 
medy was  by  appeal  under  tiie  Slltfa  sec- 
tion of  the  act  against  Uie  order  firanded 
upon  it ;  and  that,  if  the  case  fell  within 
the  act,  the  jurisdiction  of  this  Court  was 
excluded.  Whether  this  conclusion  is  well 
founded,  and  whether  the  powers  given  bjr 
the  act  are  such  that  no  abuse  of  them  csn 
be  committed  which  would  warrant  the 
interference  of  this  Cour^  I  do  not  intend 
to  give  an  opinion,  for  the  defendants* 
arguments  plunly  rest  upon  the  hypothe- 
sis that  the  ease  falls  within  the  act,  and  I 
am  of  opinion  that  this  esse  does  not  ftD 
within  the  act.  I  take  it  to  be  folly  esta- 
blished by  the  evidence  before  ns,  tiistttft 
order  issued  by  the  defendants  proceeds 
upon  the  footing  that  there  shall  be  so 
privies  in  their  district,  that  all  the  privies 
there  shall  be  turned  into  water-closets, 
and  that  this  resolution  had  been  come  to 
before  this  order  was  issued,  and  withoot 
reference  to  the  present  ease.    This,  I 
think,  plainly  appears,  not  only  from  the 
affidavit  of  the  plaintiff,  who  veri6es  the 
fifth  paragraph  of  the  hill,  and  sayi  that, 
when  he  went  there,  the  defoidants, 
their  chairman,  stated  at  that  time  that  it 
was  tiieir  intention  to  do  away  with  all 
privies  whatsoever,  and  that  they  vonU 
have  none  in  their  district — to  which  I  do 
not  find  that  there  is  any  contradiction — 
but  it  appears  also  from  two  affidarits  of 
Mr.  Corsellis  filed  by  him  upon  the  psit 
of  the  defendants.    In  one  of  the  affi- 
davits he  says,  after  referring  to  the  com- 
pletion of  the  drain,  which  was  another 
question  in  the  cause,  "  it  is  the  prac- 
tice of  the  above-named  defendants,  in 
all  eases  where  drainage  can  be  prorided 
to  carry  off  the  water,  to  require  the 
ownera  of  the  houses  to  fill  up  all  cesspools 
upon  their  premises  and  to  turn  the  privies 
into  water-elosets,  and  of  this  the  pluntiff 
was  informed,  as  stated  in  the  bill  of  comi- 
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pltiot"  In  another  pasaage,  in  another 
lAdtnt  filed  by  Mr.  Conellii,  I  find  him 
■tating  this :  *'  the  plaintiffand  hii  lolieitor 
(referring  to  the  meeting  of  the  4th  of 
February,  ai  which  he  uys  Bacon  wai  not 
pment)— were  called  into  the  room  where 
the  meeting  was  being  held;  that  they 
thereupon  complained  to  the  defendants  of 
the  reqoirementa  in  the  notice  that  the 
priviei  shoald  be  converted  into  water- 
closets,  and  that  the  plaintiff  was  then 
mformed  by  the  Honourable  Mr.  Corzon, 
the  diairman,  one  of  the  abore-named 
defendaats,  that  it  was  their  practice,  in 
accordance  with  the  *  spirit'  of  Uie  act 
under  which  they  wne  constitatedi  in  all 
cues  where  sufficient  drainage  could  be 
piDTided,  to  require  ih»  owners  of  the  hoiuea 
to  fill  up  all  ceaspooU  on  dieir  premises 
nd  turn  the  privies  into  water-closets, 
snd  that  they  had  ordered  a  new  sewer 
to  he  completed."  Now,  whatever  may  be 
the  powers  given  by  this  act  to  the  local 
authorities  to  order  water-closets  to  be 
provided  instead  of  privies  in  particular 
cases  in  which  that  alteration  may  be  re- 
quired (I  am  assuming  that,  without  in  the 
least  meaning  to  decide  that  the  act  gives 
that  power),  I  think  tha^  whatever  may 
be  the  powers  given,  upon  the  true  con- 
traction of  the  act,  and  viewing  it  in  the 
light  most  fiavourable  to  these  defendants, 
they  were  bound  to  exercise  their  jurisdic- 
tion in  each  particular  case,  and  that  it  was 
not  competent  to  them  to  lay  down  any  such 
general  rule  as  that  upon  which  the  defen- 
dants acted,  and  that  in  acting  upon  that 
rale  they  have  exceeded  the  powers  given 
to  them  by  the  act,  and  that,  therefore,  this 
order  was,  in  that  respect,  illegal  and  void, 
ud  that  the  defendants  had  not  the  power 
to  enter  upon  the  premises  for  the  pur- 
pose of  giving  effect  to  this  part  of  the 
cider.  I  think  it  unnecessary  to  enter 
into  the  question  of  the  alleged  non-eom- 
pletion  of  the  other  works,  or  into  the  other 
Hctions  of  the  act  referred  to  in  the  course 
of  the  argument  boFore  us.  This  order 
bring  ultra  vires,  the  argument  upon  the 
■ppeal  clause  of  course  falls  to  the  ground. 
If  a  tribunal  having  a  limited  jurisdic- 
tion goes  beyond  that  jurisdiction,  it  is 
luinecessary  to  resort  to  the  appeal  clause, 
aa  this  Court  interferes  for  the  purpose 
restruning  the  exercise  of  powers  be- 


yond the  jurisdiction  of  bodies  of  this 
description.  I  am  of  opinion,  ther^ore, 
that  there  must  be  a  decree  for  the  plain- 
tiff according  to  the  prayer  of  the  bill,  with 
costs.  I  may  observe  tiiat  Mr.  Corsellis, 
in  one  of  the  affidavits  to  which  I  have 
referred,  speaks  of  carrying  out  the  "spirit" 
of  the  act.  It  may  be  as  well  to  caution 
Mr.  Corsellis,  and  these  defendants,  intrust- 
ed as  they  are  by  this  act  with  very  exten- 
sive powers,  that  it  is  their  bounden  duty 
to  look  well  that  they  keep  strictly  within 
their  powers,  and  not  to  be  guided  by 
any  fancied  views  of  their  own  as  to  the 
"  spirit"  of  the  act  by  which  they  are  to  be 
governed.  The  decree  must  be  for  the 
plainti^  with  costs. 


FcllCoust 

OP 

Appeal. 
Dec.  14; 
Feb.  25. 


CLEHEKTS  V.  HALL. 


Partnership — Mines — Interest  of  deeeas^ 
td  Partner, 

A,  ^  B,  wrked  mines  in  partnership. 
The  lease  of  the  nines  expired  in  1845,  and 
they  ewfOinued  to  work  them  as  tenants  from 
year  to  year.  In  November  1847  A,  died, 
and  B.  continued  to  worh  the  mines  only 
sujiciently  to  keep  them  going.  At  Lady- 
day  1851,  B.  obtained  a  nea  lease  of  the 
greater  part  of  the  mines,  upon  certain  terms. 
On  the  24th  of  November  1 85 1 ,  £,  who  claim- 
ed an  interest  under  A.^s  wiUt  filed  ahill 
against  C.  ( A's  executrix )  and  for  the 
administration  ofA.'s  estate^  and  that  the 
mine  mMht  be  worked  under  the  direction 
of  the  Court.  Answers  were  put  in,  but 
twthing  further  was  done  in  the  suit.  B, 
eontinned  to  work  the  mine  vm^  Beeemher 
1868,  when  he  died  inteiWe,  and  C.  took 
out  letters  of  administration.  On  the  1st 
of  June  1854  E,  sold  his  interest  under  A.'s 
will  to  X,  who,  on  the  17th  of  the  same 
month,  instituted  a  suit  to  establish  an  interest 
on  behalf  of  A.'s  estate  in  the  mine  after 
A.'s  death  .-—Held  ( reversing  the  decision 
of  the  Master  of  the  Rolls,  and  Knight 
Bruce,  L.J.,  doubting),  that  the  interest  of 
A.  in  the  mine  did  not  cease  on  his  death, 
hut  was  gtHl  eontinuing. 
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COURTS  OF  CHANCERY: 


This  suit  vas  instituted,  by  the  assignee 
of  Henry  Foley  Hall,  who  was  a  legatee 
under  the  will  of  his  father,  Walter  Hall, 
under  the  following  circumstances :  — 
Walter  and  Alfred  Hall  were  working 
some  mines  in  partnership.  They  were 
held,  under  a  lease  from  the  Duke  of 
Northumberland,  for  a  term  of  twenty-one 
years,  which  expired  in  1845.  After  that 
time  the  partners  continued  to  work  the 
mines  without  any  fresh  lease,  and  as 
tenants  from  year  to  year.  On  the  14th 
of  November  1847  Walter  Hall  died,  hav- 
ing  by  his  will,  dated  the  20th  of  April 
1839,  appointed  his  sister  Matilda  execu- 
trix. Alfred  Hall  continued  to  work  the 
mine  only  so  far  as  wss  necessary  to  keep 
it  going.  No  claim  was  then  made  on  the 
part  of  the  representative  of  Walter  Hall. 
In  September  1850  the  Duke  of  North- 
umberiand  gave  notice  to  Alfred  to  quit 
the  mine  at  Lady-day  1851,  alleging  Uiat 
he  had  not  worked  it  sufficiently.  Befora 
that  day  arrived,  or  soon  after,  Alfred  en- 
tered into  a  n^tiation  with  the  Duke, 
and  obtained  from  him  an  agreement  for  a 
new  tenure  of  the  greater  part  of  the  mine, 
on  the  terms  of  paying  an  annual  rent  of 
&00l.  certain,  besides  royalties,  and  an 
undertaking  to  employ  a  larger  amount 
of  capital.  On  this  new  agreement  Alfred 
Hall  worked  the  mine  on  his  own  account. 
On  the  24th  of  November  1851,  Henry 
Foley  Hill  filed  a  bill  against  the  present 
defendant,  Matilda  Hall,  Alfred  Hall,  and 
another  legatee,  praying  that  the  estate  of 
Wdter  Hall  might  be  duly  administered, 
and  that  die  mine  in  question  might  be 
worked  under  the  authority  of  the  Court. 
To  this  bill  the  defendants  put  in  their  an- 
swer, but  nothing  further  wasdone, an  order 
having  been  obtained  that  all  proceedings 
in  the  suit  should  be  stayed.  Alfred  Hall 
continued  to  work  the  mine  under  the  new 
agreement  until  the  31st  of  December 
1853,  when  he  died  intestate,  and  the  de- 
fendant Matilda  Hall  obtained  letters  of 
administration  of  his  estate,  and  thus  be- 
came the  personal  representative  of  both 
her  brothers.  On  the  lat  of  June  1854 
H.  F.  Hall  sold  and  assigned  to  the  pre- 
sent plaintiff  all  his  estate  mi  interest 
under  the  will  of  Walter,  and  on  Uie  17th 
of  the  same  month  the  UU  in  the  present 
suit  was  filed.   One  important  object  of 


the  suit  was  to  establish  an  interest  in 
Walter's  share  of  the  Settlingstoncs  Mine, 
On  the  9th  of  July  1855,  a  decree  waa 
made,  by  the  Master  of  the  Rolls,  directing, 
amongst  other  things  "  an  inquiry  of  whst 
the  testator's  interest  in  the  sevml  mines 
and  mining  property  in  the  pleadings  mw- 
tioned  consisted  at  the  tame  of  his  desth, 
and  how  the  mines  had  been  worked  and 
by  whom ;  and  whom  the  profits,  if 
any,  in  respect  of  the  testator's  interert 
therein,  had  been  received ;  and  whether 
the  testator's  interest  in  any  of  the  said 
mines,  mining  property  and  shares,  or  any 
of  them,  or  any  part  thereof,  had  ceased 
or  determined,  and  if  so,  how."  On  this 
inquiry,  the  chief  clerk,  by  his  certificate, 
dated  the  24th  of  April  1 85?,  certified  that 
*'  the  testator's  interest  in  the  mines  st 
Settlingstones  ceased  upon  his  death,  snd 
the  said  mine  then  became  the  sole  pro- 
perty of  the  said  Alfred  Hall,  aul^ect  to 
his  accounting  for  the  testator's  eai^tsl 
therein  |it  the  time  of  his  death,  and  Uie 
profits  produced  by  the  use  thereof  by  the 
said  Alfred  Hall."  This  certificate  wsi, 
on  the  23rd  of  May  1857,  on  a  motion  to 
vary  the  same,  confirmed  by  the  Master 
of  die  Rolls  (1).    From  that  deciuon  the 

(I)  The  judgment  of  the  Mtatn  of  tbe  Rons 
VM  u  follows : — In  thia  esse  a  peroul  of  the  iffl* 
daiita  confimut  the  ^ew  whidi  I  expressed  jetter- 
day,  and  which,  in  f&ct,  was  tbe  view  which  I  hti 
before  taken  of  the  maUer  in  ehamben.  In  my 
opinion  no  account  can  properly  now  be  directed  of  M 
much  of  the  profits  of  the  working  of  this  mine  u 
are  attributable  to  the  leasehold  interest  which  tbe 
testator  had  in  the  property  at  tbe  lime  of  his  death. 
Now  it  is  not  diipntod  on  dthoriide  thataneml 
rule  applying  to  thne  oaso^  wlueh  is  tbe  nue  laid 
down  ID  Clegg  e,  Fishwic^  and  a  great  number 
other  cases,  ii  that  upon  the  death  of  »  testator  hit 
property  in  a  mine,  like  property  ia  any  other 
partnership,  (for  it  is  exactly  the  sanne),8til1  con- 
tinues his  property,  and  that  if  not  sold  or  disposed 
of  between  the  parties,  it  would  priwta  faek  be  pm* 
perty  of  a  teststor  producing  a  profit  of  wbidi  bil 
estate  is  entitled  to  hsTe  the  benefit.  Bat  if  tbe 
testator  dies  carrying  on  a  eoal-mlning  putneithi^ 
with  another, — Uke  tbe  proseot  caae,  as  with  ha 
brother, — as  tenant!  firom  yearto  year  nnder  a  land- 
lord, thiere  is  no  law  in  uis  eountry  which  makes 
it  imperative  on  bis  l^gal  personal  represenlatiTe 
to  GODdnne  to  eairy  on  that  trade.  Ha  it  bosnd 
nndonbtedly  up  to  tbe  time  that  his  interest  re- 
ntalns  in  it,  that  is  to  say,  he  would  be  boond  to 
tbe  original  landlord ;  but  there  is  nothing  to  com- 
pel the  J^al  penonal  representative  to  continue  in 
that  trade,  neilber  is  tbne  anything  to  corape)  tbe 
sorriviog  partner  to  continaetoearr7^toninputae^ 
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phratiff  appealed,  and  appeal  was 
argued  before  the  Lords  Justices,  who 
dMired  that  it  should  be  re-argued  before 
the  inll  Court  by  one  eouniel  on  each 
■ide. 

Mr,  R.  Palmer  (with  whom  was  Mr, 
Kent),  for  the  plaintifT,  in  support  of  the 
sppeal,  contended  that  here  was  a  direct 
tnut  io  the  sorriTing  partner,  and  that, 
tbercfbre,  those  representins  the  deceased 
psrtner  were  entitled  to  what  was  asked 
b  this  suit.  The  decision  of  the  Master 
of  the  Rolls  was  munly  caused  by  supposed 

•Up.  Then  tht  only  question  that  irius  on  the  bete 
of  the  pment  csm  n  this,  whether  it  u  maoDkbly 
to  be  inferred  in  this  cue  that  there  was,  if  not  so 
npren  agreement,  an  agreement  by  asMrtion  on 
ibe  me  tide  and  by  aeqnieecence  or  wairer  on  the 
■iber,  tiut  the  lota  tor  abould  cease  to  have  any 
Anther  coneem  or  iotoest  in  the  mine.  I  find  that 
vhat  took  place  wm  this.  The  testator  died  In 
MoTtmber  r847  i  the  brother  asserted  that  all  the 
Merest  in  it  tnrfiTed  to  him;  the  dater,  the  legal 
JierwDal  repiearatatiTe,  nerer  enforced  any  account 
from  him,  nerer  took  any  steps  to  make  him  ac* 
count  in  respect  of  this  mine,  but  still,  in  an  answer 
ikd  in  a  suit  fimr  yenra  afterwarda  by  the  person 
VDia  whom  the  present  plaintiff  claims,  she  aUted 
tbat  ihe  had  applied  to  him  for  accounts  of  this 
aad  otber  mines ;  that  he  had  refused ;  and  that  he 
bad  clwned  to  be  entitled  to  the  mine  absolutely 
far  bis  own  benefit ;  and  that  he  was  not  carrying 
en  tbe  bnsinesi  eitlwr  aa  her  agent  or  as  a  partner 
«ilh  her,  nnleu  there  was  any  partnership  whidi 
Bright  arise  by  craatmetion  of  law.  1  think  in  that 
■tate  of  eircumstancea  tt  wonld  have  been  toUlly 
inpottible  for  the  brother  to  hare  said  against  the 
executfii  that  the  testator's  estate  was  liable  in  re- 
apeet  of  any  expenses  incurred  in  carrying  on  the 
not,  neither  does  it  appear  to  me  that  the  present 
^nti^  whom  I  must  treat  in  exaotly  the  same 
*ay  aa  the  person  under  whom  he  claims,  that  is, 
the  other  Hall,  who  had  a  charge  upon  this  nnder 
the  will  of  the  testator,  can  be  allowed,  after  more 
(ban  six  years  have  elapsed,  to  say  that  this  is  a 
cue  in  which  the  property  must  be  treated  as  part 
af  the  property  of  the  testator.  The  legal  personal 
RpresetitatiTe  haa  not  thonght  fit  to  do  aa  I  think 
ttitabeia bound,  and  she,  h^ng bound,  binds  all  the 
pmona  daiming  under  beri  and  that  the  only  ques- 
tion which  wonld  arise  would  be  between  her  etilait 
t**  tnut  and  herself  for  an  account  on  the  ground  of 
vtlfnl  de&nlt  in  ease  she  had  improperly  exercised 
ber  judgment  and  not  enforced  the  right  of  the  testa- 
tttto  have  the  mine  carried  on  for  their  common  and 
joint  beoefiL  It  is  also  to  be  obaerred  that  in  point 
af  het  a  new  letting  took  place  four  years  after- 
*srds,  on  Lady-day  1851,  for  the  Duke  of  North- 
anfaeriand,  the  landlord  of  the  mine,  having 
pven  notice  to  qait,  a  new  arrangement  was  made 
between  him  and  the  brother  of  the  testator.  The 
Mother  of  the  teatator,  who  is  now  dead,  may  fairly 
k  aaaanied  to  have  said  that  be  would  carry  on 


laches  in  making  the  claim.    He  referred 
to— 

Norway  t.  Roae,  19  Ves.  143. 
CUpg  V.  EdmontUon,  S  Jur,  N.S.  299 ; 

B.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 

673. 

Prendergast  v.  Turton,  1  You.  &  C. 

CO.  90;  s.c.  13LawJ.Rep.(H.a.) 

Chanc.  268;  11  Ibid.  22. 
Hart  Y.  Clarke,  6  De  Gex,  M.  &  G. 

282 ;  a.  c.  24  Law  J.  Rep.  (n.8.) 

Chanc.  137. 
Wedderbum  t.  Wedderhmm,  4  Myl.  ft 

Cr.  41 ;  a.  c.  2  Keen,  722  ;  8  Law 

J.  Rep.  (n.8.)  Chanc.  177. 
Clegy  V.  Fithwiek,  1  Mac.  &  6.  294 ; 

t.c.  19LawJ.  Rep.  (H.t.)  Chanc. 49. 

Mr.  Seltffyn  (with  whom  was  Mr.  Kan- 
lake),  for  the  defendant,  contended  that 
there  was  no  case  of  direct  ^r  express 
trust.  There  was  only  an  inchoate  right, 
which  should  have  been  actively  asserted. 
It  was  said  that  there  being  the  plant,  tho 

diia  mine  fur  hia  own  benefit,  but  that  he  wonld 
not  carry  it  on  in  partnership  with  the  executrix, 
tod  that  the  executrix  haa  acqnieaced  in  Uiat  pro- 
ceeding by  Uking  no  steps  whatever,  which  she 
might  have  done,  to  enforce  any  account  or  to 
enforce  a  sale  during  that  period.  I  think,  there- 
fore, on  the  statement  of  Uiese  affidavits^  that  it 
mnat  be  treated  that  the  daim  made  by  die  brother 
to  carry  on  the  mine  on  bia  own  account  was  aeqni> 
esced  in  by  the  legal  pertond  representative,  and 
that  the  present  plaintiff  waa  bound  by  theae  pro- 
ceedings. I  think  this  more  strongly  in  the  case 
of  mines,  because, — I  refer  again  to  the  observation 
I  made  yesterday,  and  whidi  is  the  principle  of 
Norway  ».  Rowe,  which  waa  observed  on  at  the  bar, 
— in  a  case  of  minea  it  is  the  more  incumbent  on 
a  person  to  act  speedily  and  diligently  in  the  matter, 
becanse  it  is  a  matter  of  very  considerable  donbt  and 
speculation ;  and  it  cannot  be  open  to  the  legal  per- 
sonal represenUtive  of  a  deceased  owner  to  stand  by 
for  five  or  six  years  and  say  '  if  the  mine  turns  out 
unprofitable  and  turns  out  ill,  I  will  have  nothing 
to  do  with  it;  but  if  it  turns  out  a  profitable  specu- 
lation, I  will  come  in  and  insist  on  having  an  ac- 
count/ On  these  circumstancea  1  am  of  opinion 
that  the  conclusion  to  which  I  previously  came  in  . 
chambers  is  a  correct  one,  and  must  be  affirmed  on 
the  present  occasion.  There  is  an  account  directed 
of  how  much  of  the  stock  in  trade  may  belong  to 
the  brother,  and  as  he  has  never  paid  for  it  or 
accooated  for  it,  so  mnch  of  the  profits  as  are  pro- 
perly tttribntahle  to  the  use  of  thst  capital,  must 
be  accounted  for  for  the  benefit  of  the  ceituh  qu* 
truMt.  1  decide  this  on  the  same  principle  as 
Wedderbum  «.  Wedderbum  and  a  great  many 
other  canes,  in  irhich  the  principle  baa  been 
establiahed. 
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right  to  account  continned,  but  in  Clegg 
T.  Edmondson  there  was  considerable  pro- 
perty  remaining.  Upon  the  renewal  of 
this  tenancy  by  Al^d  Hall  there  was 
fresh  risk  and  consequent  outlay,  new 
liabilities,  alteration  of  tenure,  and  alter- 
ation of  the  extent  of  the  property  taken, 
and  this  could  not,  therefore,  he  treated  as 
a  continuation  of  the  old  partnership. 

Mr.  Pahur,  in  reply. — From  the  death 
of  Uie  testator  to  the  renewal  of  the  lease 
nothing  waa  done  to  alter  or  vary  the  rights 
of  the  persona  claiming  under  the  testator. 
The  case,  in  fact,  raised  by  the  defendant 
was,  that  the  mine  was  not  worked  at 
profit  or  loss.  There  was  no  need  of  ad- 
vances, or  case  made  of  application  for 
advances.  No  notice  of  the  intended  alter- 
ations was  given.  The  nature  of  property 
iu  mines  might  be  peculiar,  but  the  nature 
of  a  partnership  in  mines  was  not  different 
firom  that  in  any  other  property.  The 
doctrine  of  direct  and  not  of  constructiTe 
tniat  waa  applicable  here. 

Feb.  26. — ^The  Lord  Chancellob 
[after  stating  the  facts  of  the  case]  said — 
The  general  rule  of  law  is,  that,  on  the 
death  of  a  partner,  in  the  absence  of  ex- 
press stipulation,  his  representative  is 
entitled  to  have  the  whole  concern  wound 
up  and  disposed  of,  and  if  the  surviving 
partner  continues  the  trade,  the  repre- 
sentative of  the  deceased  may  elect  to  take 
two-thirds  of  the  profits,  or  charge  the 
survivor  with  interest  on  the  capital  re- 
tained. If  the  property  consists  in  part 
of  leaaeholdfl,  the  representatives  of  the 
deeeaaed  may  treat  the  survivor  as  trustee, 
and  if  tike  survivor  renews  the  leaa^  he 
is  considered  to  do  so  for  the  benefit  of 
the  other  partner.  This  rule  is  subject 
to  qualification  where  the  trade  is  one  of 
a  speculative  character  requiring  outiay 
with  an  uncertain  return.  Then,  if  the 
surviving  partner  continues  the  trade  in 
'  his  own  sole  name  and  renews  the  lease, 
the  Court  will  not  consider  the  repre- 
sentative of  the  deceased  partner  has  any 
interest  in  the  trade  unless  he  comes  ready 
to  contribute  a  due  proportion  of  money 
for  the  purposes  of  the  business.  The 
Court  considers  it  unjust  to  permit  the 
executors  of  the  deceased  partner  to  lie 
by  and  allow  the  other  to  mn  all  the  risk 


of  loss  and  then.c1um  profit.  This  is  die 
general  principle,  which  is  clear  enoagh; 
the  application  of  it  to  particular  cases  ia 
often  difficult.  In  the  present  case,  that 
Alfred  had  no  right  to  retain  to  himself 
the  old  lease  and  so  obtain  a  new  lease  for 
his  own  benefit  if  Matilda  had  interposed, 
is  a  matter  admitting  of  no  doubt ;  and  the 
only  question  is,  whether  she  did  all  that 
was  necessary  for  her  to  do  for  the  purpose 
of  preserving  her  right  On  the  pert  of 
Alfred,  it  is  urged,  that  no  efiectual  Itep 
waa  taken  during  the  six  years  that  elapsed 
between  the  death  of  Walter  in  November 
1847.  and  that  of  Alfred  in  December  1S5S, 
so  that  she  must  be  considered  as  having 
abandoned  all  right  as  representing  the 
deceased  partner.  It  was  said  that  she  must 
have  thought  it  was  not  prudent  to  go  on 
with  the  working,  and  it  cannot  be  allowed 
to  those  claiming  under  Walter,  when  the 
speculation  has  turned  out  successful,  to 
assert  their  right.  This  is  the  view  of  the 
ease  taken  by  the  Master  of  the  Rolb,  hat 
in  which,  with  all  respect,  I  do  not  eonenr. 
If  the  evidence  had  shewn  that  Matilda 
had  during  the  life  of  Alfred  remained 
passive,  and,  without  making  any  advene 
claim,  had  allowed  him  to  obtain  a  new 
lease  and  incur  a  large  expenditure,  believ- 
ing he  waa  acting  for  himself  alone,  the 
principles  on  which  the  decisions  were 
founded  might  have  been  applicable.  Here 
Alfred,  by  his  conduct,  precluded  himself 
from  Mtting  up  such  a  case.  Matilda,  in 
her  answer  to  the  bill,  filed  in  1851,  states 
that  Alfred  who  had  ever  since  his  bro- 
ther*a  death  been  in  the  possession  of  the 
mintf,  had  refused  to  comply  with  her  re- 
peated applications  to  render  an  account 
of  the  rents  and  profits  of  the  mine. 
Though  I  accede  to  the  proposition,  that 
the  representative  of  a  deceased  partner  in 
a  mining  concern  may  forfeit  his  right  to 
the  subsequent  profits  if  he  does  not,  with 
reasonable  expedition,  come  forward  and 
contribute,  this  doctrine  can  never  apply 
to  a  case  where  the  survivor  keeps  the 
representative  of  the  deceased  partner  in 
ignorance  of  the  real  state  of  the  case. 
He  is  hound  to  disclose  every  fiiet  which 
vill  enable  the  representative  to  exercise 
a  sound  discretion  as  to  the  course  he 
ought  to  pursue;  and  here  the  defendant 
Btatea  that  Alfred,  up  to  a  period  long 
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ralneqaent  to  his  obtaining  a  new  lease, 
refused  to  famish  ^er  with  any  accounts  of 
the  mine,  and  kept  her  in  ignorance  of  all 
&»t  was  necessary  to  enable  her  to  decide 
on  the  propriety  of  insisting  on  her  rights. 
Oa  these  grounds,  I  think  the  certificate 
is  vnmg,  and  that  it  ought  to  be  varied 
fay  stating  that  the  testator's  interest  in 
the  Settlingstonea  mine  did  not  cease  on 
his  death ;  and  then  there  might  be  a  fur- 
ther inquiry,  wheth«r  the  tame  hu  been 
worked  by  the  BurriTing  partner.  Sab- 
•tantially.  It  should  be  stated  that  the  tes- 
tator's interest  in  the  Settlingstonea  mine 
did  not  eeaae  at  his  death. 

Lord  Justice  Turner.— The  general 
prineiple  to  be  applied  to  the  determination 

this  case  admits,  and  can  admit,  of  no 
dispote.  The  partnership  did  not  deter- 
miae  by  the  death  of  Walter  Hall,  so  as  to 
entitle  Alfred  Hall  to  Walter  Hall's  share 
of  the  mine.  The  share,  indeed,  became 
IqpUy  Tested  in  Alfred,  but  it  was  affected 
by  a  trust,  or  juari  trust,  for  the  benefit  of 
Walter's  estate.  This  trust,  or  quasi  trust, 
dnws  with  it  the  benefit  resulting  from  the 
possession  held  by  the  person  who  is  affecU 
ed  by  it;  and  every  renewed  interest, 
therefore,  becomes  subject  to  the  trust,  or 
fBon  trust,  unless  it  has  been  effectually 
determined.  The  question  we  have  to 
consider  in  this  case  is,  whether  it  has  been 
so  determined,  and  I  am  of  opinion  that  it 
hit  Dot.  It  is,  in  my  judgment,  most  im- 
portant to  adhere  to  the  rule  of  the  Court, 
idiich  subjects  property  acquired  by  means 
of  a  oonfidential  relation  to  the  trusts,  or 
nui  trusts,  which  attached  to  the  interests, 
by  means  of  which  It  was  acquired ;  and, 
although  I  agree  that  this  nde  has  been, 
wd  ought  to  be,  modified  in  the  case  of 
■iaea  and  other  property  of  a  doubtful  and 
^teculative  character,  and  that  the  Court 
is  bound  in  such  cases  to  look  carefully 
into  the  conduct  of  the  parties  who  claim 
the  benefit  of  the  acquisition,  with  a  view 
to  the  question,  whether  they  may  not  by 
their  conduct  have  raised  a  counter  equity 
nffideat  to  defeat  their  claim,  I  think 
that  the  grounds  brought  forwaid  for  de> 
fetting  the  claim  ought  in  all  eases  to  be 
patched  with  jealousy,  the  mom  so,  u  it 
ii  slwaya  in  the  power  of  the  Court  to  dio- 

Vsw  Saans,  XXTIT.— Chaho. 


tate  the  terms  on  which  the  claim  shall  be 
admitted.  This,  in  my  opinion,  ought  to 
be  the  rule  in  all  cases  of  this  nature,  but 
more  especially  in  a  case  like  the  present, 
where  the  acquisition  has  been  made  with- 
out any  communication  with  the  parties 
interested  under  the  trust,  or  quasi  trust. 
The  intention  to  acquire  the  property  in 
quesUon,  under  the  arrangement  of  1851, 
does  not  appear,  upon  the  evidence  before 
us,  to  have  boen  communicated  even  to  the 
defendant  Matilda  Hall ;  and  I  think  that 
the  circumstances  of  this  case  furnish  no 
sufficient  grounds  for  displacing  the  equity 
of  the  parties  interested  under  the  will  of 
Walter  Hall.  It  is  alleged  by  the  answer 
of  Madlda  Hall,  in  this  suit,  that  there 
were  no  profits  of  the  mine  before  the  death 
of  Walter  Hall ;  and  that  after  his  death 
Alfred  Hall  worked  the  mine  only  to  such 
an  extent  as  to  keep  it  going.  This,  I 
think,  is  a  sufficient  excuse  for  Matilda 
Hall  not  having  filed  a  bill  at  any  time 
between  the  death  of  Walter  Hall  and 
Lady-day  1851 ;  and  ever  since  November 
1851  there  has  been  a  bill  upon  the  file  of 
thii  court  claiming  the  right  which  is  now- 
instated  upon.  Under  these  circumstances, 
I  think  it  would  be  going  much  too  far  to 
say,  that  the  equity  claimed  by  the  plain- 
tiff has  been  displaced,  and,  in  my  opinion, 
therefore,  this  order  ought  to  be  reversed  ; 
and  it  ought  to  be  declared  that  the  testa- 
tor's interest  in  the  mines  at  Settlingstonea 
did  not  cease  upon  his  death,  hut  is  still 
eon  tinning, —of  course,  leaving  the  terms 
on  which  the  plaintiff  is  to  have  the  benefit 
of  it  to  be  settled  hereafter. 

Lord  Justici  Kmioht  Brucb.— This 
ease  appeared  to  me  at  the  cloie  of  the 
first  argument,  as  I  then  said,  and  still 
appears  to  me  to  be  one  of  nicety  and 
difficulty.  The  inclination  of  my  opinion, 
however,  being  rather  in  accordance  with 
the  conclusion  of  the  Master  of  the  Rolls 
than  otherwise,  I  am  unable  to  give  a  voice 
in  disturbing  it.  The  order  of  the  Court 
will  be,  however,  according  to  the  noited 
opinions  of  the  Lord  Chuicellor  and  the 
Lord  Justice  Turner. 
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/  /ft  re  THE  HOaTHUU- 
KlMDERSLIT,  T.C.  J    BKRI.AND  AMD  DUR- 
Feb.  1,  12.        ]   BAM  DMTaiCT  BAMK- 
(  INO  COUPANT. 

Joint-Stock  Companiet  AeU^  1856  and 
1857 — Re^stratUm  after  Sntpension  of 
Payment, 

Where  a  banking  eompam  wot  raftered 
under  the  Joint'Stoek  Comptmiei  AeU, 
1856  and  1857,  after  having  gutpended 
payment,  U  was  held,  that  the  Court  had  no 
jurisdiction  to  interfere  with  the  Regittrar'i 
certificate  of  regittralion^  except  in  the  case 
of  fraud. 

Where  a  creditor  brought  an  action  against 
a  company  pending  a  petition  for  winding 
up,  the  Court  held  that  discretion  was  given 
to  the  Judge  to  stay  proceedings,  and  an  in- 
junction  was  granted  to  restrain  the  action 
until  the  hearing  of  the  petition. 

Upon  the  petition  coming  on  to  be  heard 
eubsequently,  the  Court  decided,  under  the 
eireumetances,  upon  granting  an  order  for 
the  voluntary  winding  up  of  the  company, 

Tbii  was  a  motion  on  behalf  of  a  credi- 
tor of  the  Northumberland  and  Durham 
District  Banking  Company,  for  an  injunc- 
tion to  restrain  Messrs.  J.  &  F.  Robson, 
who  were  also  creditors  of  the  company, 
firom  proceeding  in  an  action  commenced 
against  the  public  officer  of  the  company. 
The  bank  was  established  under  a  deed  of 
settlement,  dated  the  Istof  July  1836,  and 
the  business  was  carried  on  from  that  time 
until  the  26th  of  November  1857*  when 
the  bank  stopped  payment.  On  the  30th 
of  December  the  company  was  registered 
under  the  provisions  of  the  Joint-Stock 
Companies  Act,  20  &  21  Vict.  c.  49,  and 
at  a  meeting,  held  in  January  last,  it  was 
resolved,  that  the  company  should  be 
wound  up,  and  a  petition  was  presented 
to  the  Court  for  that  purpose. 

Before  the  petition  came  on  for  hearing 
,  the  action  which  it  was  now  sought  to  re- 
strain was  brought  against  the  company. 

Mr.  Toller  and  Mr.  Thring  appeared  in 
support  of  the  motion,  and 

Mr.  Hallett  opposed  the  motion,  on  the 
ground  principally  that  the  company  could 


not  be  legally  registered  aftw  hanng 
stopped  payment. 

The  following  statutes  were  cited — 19 
&  20  Vict.  e.  47,  and  20  &  21  Vict.  c.  H, 
being  the  Joint-Stock  Companies  Acts  of 
1856  and  1857«  and  20  &  21  Vict.  e.  49, 
being  the  Joint-Stock  Bonking  CompaniflB 
Act,  1857. 

KiNDKBSLET,  V.C. — Theie  winding-up 
acts  are  very  numerous,  and  they  are  so 
framed  as  to  reqmre  considerablo  care  in 
construing  them.  Under  the  original  acts 
of  1848  and  1849  the  policy  of  the  legis- 
lature was  very  obvious.  Without  such  acta 
there  could  be  no  winding  up  of  joint-stock 
companies,  except  by  a  suit  in  equity  to 
which  .all  the  shareholders  must  hsve 
been  parties.  The  result  was,  that  in  the 
attempts  to  wind  up  these  companies  the 
number  of  necessary  parties  rendered  any 
reasonable  result  impracUcable,  and  there 
was,  therefore,  a  failure  of  justice  in  admi- 
nistering the  righta  and  equities  of  part- 
ners and  shareholders  inter  »e.  The  object 
of  the  legislature  in  the  winding-up  acts 
was  to  prevent  that,  and  to  give  another, 
and  it  was  hoped  a  simpler,  mode  of  wind- 
ing up  a  company.  It  was  not  intended 
to  interfere  with  the  rights  of  creditors  any 
further  than  they  would  be  by  a  suit,  and 
the  only  interference  (and  that  was  but  a 
temporary  one)  was,  that  a  creditor  was 
not  allowed  to  commence  or  go  on  with  an 
action  until  he  had  first  brought  into  the 
Master's  office  his  claim,  and  laid  before 
the  Master  such  proo&  as  he  was  able  to 
shew  in  support  of  it ;  and  then,  whether 
the  Master  allowed  or  disallowed  the  claim, 
the  creditor  was  at  liberty  to  go  on  with- 
out any  restrietion  in  his  action  against 
the  company  at  large  or  against  any  indivi- 
dual shareholder.  By  the  later  acts  a  new 
policy  was  introduced,  as  it  was  found  that 
it  would  be  very  desirable  not  to  confine 
the  operation  of  the  acts  to  the  rights 
and  remedies  of  the  shareholders  inter  se, 
but  to  introduce  something  analogous  to 
an  administration  suit,  or  rather,  perhaps, 
to  a  bankruptcy  or  insolvency,  than  to 
anything  else.  Accordingly,  whereas  un- 
der the  former  acts  no  one  but  a  shar^ 
holder  coutd  present  a  petition,  now  a  cre- 
ditor might  apply  as  well  as  a  sbardiolder. 
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«r,  as  in  the  present  instance,  a  creditor 
lod  shareholder  might  join  in  one  petition. 
There  was  another  policy,  which  was  this  : 
Uie  winding  np  under  compulsory  orders 
invoWed  mnch  controversy,  and  it  was 
coDsidered  expedient  to  enable  a  company 
to  be  woand  up  Tolnntarily,  subject  to 
certain  restrictions  provided  for  by  the 
sets,  and  to  the  discretion  of  the  Courts 
In  this  case  there  have  been  applications 
bjr  petition  on  behidf  of  two  persons— one 
s  shareholder  and  the  other  a  creditor,  P^'^y- 
ing  for  a  winding>ap  order,  either  com- 
pnlsory  or,  in  the  alternative,  a  voluntary 
Older.    Besides  these  petitions,  there  has 
been  also  a  third  application  by  a  creditor, 
with  a  similar  prayer.     It  is  clear  that 
the  Court  must  assume  that  the  result  of 
these  applications  will  be,  either  that  there 
will  be  a  compulsory  or  voluntary  winding 
np,  or  that  there  will  be  no  order  made. 
There  is  now  a  motion  by  a  creditor  under 
the  84th  section  of  the  act  of  1856,  which 
is  incorporated  in  the  act  of  1857,  asking 
for  an  injunction  to  restrun  another  ne- 
ditor,  who  has  commenced  an  action,  from 
proceeding  with  that  action.  I  gather  from 
what  baa  been  stated  that  there  is  no  rea- 
sonable question,  but  that  the  plaintiff  in 
this  action  is  a  creditor,  and  that  there  is 
no  doubt  as  to  the  amount  claimed.  It 
appears  to  me  that  I  ought  not  to  interfere 
with  the  right  of  a  creditor  more  than  is 
necessary  for  the  general  benefit  of  the 
creditors  at  large,  nor  to  allow  him  to  go 
on  merely  for  ^e  purpose  of  creating  ex- 
penses and  obtainii^  a  greater  preference 
than  his  diligence  entitles  him  to.  But 
then  comes  this  qaestion  — whether  the 
Conzt  ha*  jnriadiction  t    Now  the  act  of 
1857  iaecnporated  the  act  of  1856,  which, 
therefore,  appliea  to  companies  re^stered 
wider  the  act  of  1857.    This  company, 
after  suspending  payment,  and  in  that 
sense  ceasing  to  carry  on  business,  became 
r^tered  under  this  act,  and  was  within 
the  terms  of  it.    It  has  been  argued  that 
the  registration  ought  to  be  considered  in- 
valid by  reason  of  such  registration  having 
taken  place  after  suspension  of  payment 
bnt  that  appears  to  me  not  to  be  a  matter 
vithia  my  jurisdiction,  inasmuch  as  I  am 
bound  by  the  registrar's  certificate.  I 
vonld  not,  however,  be  understood  to  raise 
any  qnestiim  as  to  whether,  in  a  case  of 


fraud,  this  Court  would  not  interfere ;  but 
I  only  say  that,  under  the  circumstances 
of  this  particular  case,  I  do  not  think  I 
can  go  into  the  question  of  the  validity  of 
the  registration.  By  the  64th  section  of 
the  act  of  1856,  it  is  enacted,  that  the  Court 
may,  at  any  time  after  the  presentation  of 
a  petition  for  winding  up  a  company,  and 
either  before  or  after  making  an  order  for 
winding  up  the  same,  upon  the  application 
by  motion  of  any  creditor  or  contributory 
of  such  company,  restrain  further  proceed- 
ings in  any  action  or  suit  agwnst  the  com- 
pany. Now,  by  the  terms  of  the  act,  it  is 
clear  that  the  legislature  meant  such  a 
case  as  the  present ;  but,  at  the  same 
time  it  gave  the  Court  a  discretion. 
What,  then,  was  the  purpose  and  object 
of  this  section?  What  did  the  legislature 
mean  that  the  Judge  should  take  into  con- 
sideration, when  called  upon  to  exercise 
his  discretion  ?  I  think  it  must  have  been 
intended  that  the  Court  should  bear  in 
mind  that  the  acts  provided  for  an  admi- 
nistration by  a  creditor,  and  not  only  a 
winding  up,  and  that  the  power  must  be 
exercised  for  the  purpose  of  working  out 
the  actual  administration  of  the  assets  by 
analogy  to  the  ordinary  equities  which  are 
administered  by  this  Court.  In  an  ordi- 
nary administration  suit,  the  Court  will 
step  in  to  restrain  an  action,  and  is  not 
stopped  by  the  legal  right  of  a  creditor, 
because  equity  requires  in  some  cases  that 
such  a  right  should  be  interfered  with. 
The  116th  section  of  the  act  of  1856 
provides  that  registration  of  any  company 
shall  not  prejudice  any  right  which  pre- 
viously to  such  registration  had  accrued 
to  any  creditor  against  the  company,  but 
every  such  creditor  should  be  entitled  to 
all  such  remedies  as  he  would  have  been 
entitled  to  in  ease  snch  registration  bad 
not  taken  place.  That  is  simply  to  say, 
that  a  mere  r^stration  shall  not  inter- 
fere to  prevent  an  action.  It  does  not, 
however,  interfere  with  the  right  of  this 
Court  to  stay  the  action  if  it  should  see 
reason  to  do  so.  There  is  no  doubt,  there- 
fore, of  the  jurisdiction,  or  of  the  grounds 
upon  which  it  should  be  exercised.  The 
question  then  is,  how  those  grounds  are  to 
be  applied  to  the  present  case  ?  Here 
there  are  petitions  pending,  for  which  it 
must  be  assumed  there  is  some  necessity. 
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If  no  order  shoold  be  made,  of  course  the 

Court  ought  not  to  lure  interfered,  but  to 
have  abstained  from  prejudicing  the  legal 
right  of  a  creditor ;  and  the  Court  ought 
not  f>rimd  facie  to  interfere  with  him  fur- 
ther than  is  necessary  to  stay  execution 
until  the  result  of  the  petitions  is  known. 
If  the  Court  does  not  interfere  further, 
then  the  consequence  will  be,  that  the 
action  will  be  tried,  and  expenses  will  be 
incurred  which  may  be  useless ;  and  as  it 
appears  that  these  petitions  will  come  on 
in  about  a  fortnight's  time,  and  no  other 
creditors  therefore  could  by  a  judgment 
succeed  in  getting  priority  over  the  judg- 
ment which  may  be  obtained  by  this  cre- 
ditor, he  cannot  be  damnified  hy  being 
restrained  from  going  on  any  further  until 
the  petitions  are  disposed  of.  The  only 
doubt  is,  whether  all  proceedings  ought  to 
be  stayed,  or  only  execution.  If  the  former 
course  be  taken,  the  expense  of  the  trial 
will  not  be  incurred;  and  if  the  latter,  that 
expenditure  will  not  be  prevented.  I  think 
the  better  course  is  to  stay  proceedings  in 
the  action  till  further  order,  with  liberty 
to  the  ereditor  to  appear  npon  the  petitions 
for  winding  up.  This  order  to  be  accom- 
panied by  an  undertaking  on  behalf  of  the 
company  and  their  public  officer  to  anbmit 
to  judgment  at  sneh  time  and  in  such 
manner  as  the  Court  may  direct 

Feb.  12. — This  case  now  came  before 
the  Court  upon  two  petitions,  praying  a 
compulsory,  or,  in  the  alternative,  a  volun- 
tary winding  up  of  the  company.  It 
appeared  that  at  a  general  meeting  of  the 
shareholders,  which  took  place  on  the  22nd 
of  January  1858,  a  resolution  was  come 
to  that  there  should  be  a  voluntary  wind- 
ing up  of  the  company,  under  the  powers 
conferred  by  the  act  SO  &  21  Viet.  o.  49. 

The  CouBT  decided,  after  argument,  that 
the  voluntary  winding  up  would  be  more 
advantageous  to  the  company,  and  made 
an  order  accordingly,  subject  to  the  follow- 
ing restrictions :— First,  that  the  liqui- 
dators should  not  bring  any  action  or 
institute  any  suit,  against  either  share- 
holders or  debtors,  without  the  leave  of 
the  Court;  secondly,  that  the  liquidators 
should  not  compound,  compromise  or 
release  any  debt  or  claim  as  between  the 


shareholders  and  the  company,  or  Ae  as* 
ditora  and  debtors,  above  2,0002.,  exe^ 
under  the  sanction  of  the  Court;  and, 
thirdly,  that  the  creditors  should,  if  they 
thought  proper,  appoint  a  committee  to 
superintend  the  carrying  the  order  into 
effect,  this  Court  giving  every  facility  by 
access  to  books,  accounts,  &e.  for  th^ 
purpose. 


( In  re  thi  HORTHomu- 
Loaas  Justicbs.  lavd  and  dukham  ns- 
Mareh  10,  20,     trict  bahkino  cohfait 

24,  35  ;  AKD  THB    JOINT  •  STOCK 

April  19.  BANKINO  COMPANIBS  ACT, 

{  1857. 

Joint-StoeJt  Companies  Jets,  1856  and 
1857 — Registration  after  Suspension  of  Pay 
ment — Voluntary  and  Compulaorff  Winding- 
up — Banking  Companies  Act,  7  Geo.  4. 
c.  46.  —  Joint-Stock  Banking  Cvayaaia 
Act,  1857,  20  ^  21  Fiet.  c.  49. 

A  banking  eompang  was  establish^  ta 
Julg  18S6,  under  the  statute  7  Oee.  4.  e. 
46.  ft  was  provided  bg  the  deed  of  settle- 
ment that  a  p&rtion  of  the  profits  should  form 
a  guarantee  fund,  and  that  if  the  eompam/ 
s^uld  lose  (Ae  trAo^e  of  the  guarantee  fumi 
and  one-quarter  of  the  paid-up  capital,  a 
meeting  should  be  called,  which,  by  a  stofs- 
rity  might  declare  the  company  dissolved. 
On  the  26/A  of  November  1B57  theeompamf 
stopped  payment,  and  on  the  26th  of  Decem- 
ber following  a  meeting  was  held,  wke*  U 
was  resolved  to  register,  the  company  under 
the  statute  20  ^  21  Vict.  e.  49,  and  tins 
was  done  on  the  30th  of  the  same  month. 
On  the  22nd  January  1858,  at  a  meeting, 
the  directors  reported  that  the  whole  oftiu 
guarantee  fund  was  iost,  om^  as  theg  be- 
lieved, the  wkole  paid-up  capital,  and  Ike 
dissolution  of  the  company  was  agreed  to, 
and  liquidators  were  appointed  to  wind  ^ 
the  company  voluntarily,  under  the  statlie 
19  4*  20  f^ici-  c.  47.  A  petition  was  pre- 
senled  by  creditors  of  the  company,  praying 
that  a  compulsory  winding  up  should  he 
ordered,  when  one  of  the  Vice  Chaneellon 
made  an  order  for  the  continuance  of  the 
voluntary  winding  up  with  various  restrie- 
tionSf  and  decided  that  the  certificate  of 
registration  having  been  obtained,  ke  had  ne 
juriedietien  to  interfere: — Held,apoii  efptd 
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'  (Lord  Jastice  Knight  Bruce  disienting), 
thai  the  registratitm  after  sutpension  of 
papteiU  uat  valid,  but  ( both  Judges  agree- 
ing) that  a  compuhory  winding-up  should 
ie  ordered,  with  liberty  to  adt^t  aiiy  pro- 
aedh^  in  tte  volumtarjf  winding  up, 

Thti  wu  uk  appeal  from  an  order  of 
Vice  Chtncellor  Kindersley,  the  iubstance 
of  which  is  stated  at  the  close  of  the  report 
(sste,  p.  354).  The  petition  on  which  the 
ohier  was  made  was  presented  by  two  cre- 
ditors of  the  company,  Mr.  George  Milner 
and  Mr,  William  Isaac  Cookson,  and  the 
petition  of  appeal  was  by  three  other 
creditors,  Mr.  John  Shield,  jun,,  Mr. 
Thomas  Spencer  and  Mr.  Michael  Spencer. 
The  Northumberland  and  Durham  District 
Banking  Company  waa  established  at  New- 
oude-npon-Tyne,  on  the  Istof  July  1886 
(nnder  the  Banking  Companies  Act,  7 
Oeo,  4.  e.  46.),  by  a  deed  of  settlement  of 
that  date,  by  which,  amongst  other  things, 
the  capital  was  fixed  at  500,000/.,  in 
50,000  shares  of  lOl.  each  (a^erwarda 
increased  to  66,775  shares),  nearly  the 
whole  of  which,  amounting  to  667,750/., 
»a«  paid  up.     The  deed  contained  two 
provisions  necessary  to  be  stated ;  one, 
that  a  stated  proportion  of  the  profits  of 
the  concern,  at  the  diseretion  of  the  dfrec- 
ton,  should  form  a  guarantee  fund ;  and 
the  other  (section  102.  of  the  deed),  that 
whenever  the  losses  of  the  company  should 
have  exhausted  this  fund,  and  also  one- 
fourth  part  of  the  capital  of  the  company 
actaatly  paid  up,  the  directors  should  call 
a  special  meeting  of  the  shareholders,  and 
nlnnit  to  them  a  full  and  true  statement 
of  the  affairs  of  the  association,  and  if 
Kquired  so  to  do  by  a  majority  of  the 
meeting,  the  chairman  should  declare  the 
company  dissolved.     The  business  waa 
eontmned  until  the  26th  of  November 
1857 — a  number  of  branch  offices  having 
l>een  opened,  the  head  office  being  at  New- 
ctttle-opon-Tyne— on  which  day  the  bank 
■topped  payment    Soon  after,  that  is  on 
the  22nd  of  December  1857,  a  petition  was 
pnwnted  nnder  the  Winding-up  Acts  of 
1848  and  1849,  by  Mr.  Bourne,  a  share- 
holder ,  praying  the  winding  up  of  the  affairs 
sf  the  bank  ;  but  this  petition  was  with- 
^*n,  and  no  farther  proceedings  taken 
upon  it.  JPour  days  after  the  presentation 


of  this  petition  a  meeting  of  sbareholdera 
waa  called  by  the  directors,  when  it  was 
resolved  that  the  company  should  be  regis* 
tered  under  the  provisions  of  the  Joint- 
Stock  Banking  Companies  Ac^  20  &  21 
Vict.  e.  40,  and  this  was  done  on  the  80th 
of  the  same  month,  before  which  time, 
however,  Messrs.  T.  and  M.  Spencer 
had  brought  actions  against  the  company, 
and  they  and  Mr.  Shield  had  served  notices 
on  the  company,  requiring  payment,  which, 
however,  never  was  made.  On  the  22nd 
of  January  1858  a  meeting  of  shareholders 
was  held,  when  the  directors  presented  a 
report,  which  was  read,  stating  that  the 
whole  guarantee  fVind  had  been  exhausted, 
and  that  the  directors  believed  that  the 
whole  paid-up  capital  of  the  company  bad 
been  lost.  Resolutions  yrete  then  passed, 
the  chairman  of  the  company  being  pre- 
sent, that  the  company  should  be,  and  it 
was  declared  to  be  dissolved,  and  that  the 
company's  affairs  should  be  wound  up 
voluntarily  under  the  act  of  1857,  20  & 
21  Vict.  c.  49.  Liquidators  were  then 
elected,  namely,  Mr.  John  Fogg  Elliott 
and  Mr.  William  Bainbridge,  creditors, 
and  Mr.  Joseph  Fairs,  a  shareholder,  to 
proceed  with  the  winding  up.  On  the 
18th  of  January  1858,  that  is,  four  days 
before  the  meeting  at  which  the  disaolu- 
Uon  of  the  company  waa  declared,  and 
the  voluntary  winding  up  resolved  upon, 
Mr.  Milner,  who  was  a  contributory,  and 
Mr.  Cookson,  who  was  a  creditor,  pre- 
sented a  petition,  entitled  in  the  act  20 
&  2!  Vict.  c.  49,  which  contained  (amongst 
others)  the  following  allegations : — "  That 
there  were  among  the  shareholders  many 
debtors  to  the  company  to  a  large  amount, 
whose  dealings  and  transactions  with  the 
company  required  the  fullest  and  strictest 
investigation,  and  that  it  would  be  im- 
possible for  the  creditors,  withoot  access 
to  the  books  of  the  company,  to  discover 
the  particulars  of  such  dealings;  that, 
amongst  other  debts  due  to  the  company, 
there  waa  one  amounting  to  750,0002.  due 
from  the  Derwent  Iron  Company,  one  of 
the  partners  in  which  company,  namely, 
Matthew  Robert  Bigge,  was  a  director  of 
the  bauking  company,  and  that  the  said 
Derwent  Iron  Company  were  the  lessees  of 
mines  under  Jonathan  Richardson,  another 
of  the  directors  of  the  banking  company ; 
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that  Bigge  was,  as  the  petiUoners  belieTed, 
indebted  to  the  company  to  the  amount  of 
200,0002.,  and  that  others  of  the  directors, 
or  late  directors,  and  officers  were  indebted 
in  large  amounts  to  Uie  bank  at  the  Ume 
when  it  stopped  payment;  that  a  call  had 
been  made  by  the  directors  since  stopping 
payment,  and  that  the  directors,  as  the 
petitioners  beliered,  had  allowed  several 
shareholders  to  pay  the  amount  claimed 
under  the  call,  by  transfening  their  credits 
against  the  banking  company  to  the  ac- 
count of  the  bank;  and  the  petitaoners 
submitted  that,  until  the  creditors  of  the 
company  were  paid  in  full,  such  a  course 
of  administration  was  improper ;  that  the 
petitioners  had  been  informed  that  some 
of  the  shareholders  had  been  baying  up 
the  deposit-notes  of  the  company  at  a  con- 
siderable discount,  in  order  to  set  off  the 
same  at  their  full  value  against  the  calls, 
and  that  such  set-off  had  been  allowed ; 
that  the  petitioners  had  no  confidence  in 
the  voluntary  winding  up,  and  did  not 
believe  that  the  dealings  and  transactions 
of  the  company  and  of  Uie  directors  and 
shareholders  would  be  properly  investi- 
gated, or  the  interests  of  themselves  and 
the  general  creditors  protected,  otherwise 
than  under  an  order  for  compulsory  wind- 
ing up  the  said  company  altogether  by  the 
Court;  which  was  prayed." 

In  opposition  to  the  petition  many  affi- 
davits were  filed,  the  most  material  of 
which  was  that  of  the  liquidators,  who 
swore  that,  since  the  suspension  of  pay- 
menti  the  debts  and  liabilities  of  the  com- 
pany had  been  reduced  in  amount  by 
upwards  of  two  millions  sterling ;  that  by 
B  call  of  SL  per  share  made  by  them,  they 
had  got  in  a  sum  of  1 12,0002. ;  that  they 
had  realized  la^e  sums  on  account  of  the 
assets  of  the  company ;  and  that  they  in- 
tended with  the  least  possible  delay  to 
submit  a  scheme  for  the  settlement  of  the 
affairs  of  the  company  ;  they  alleged  that 
they  were  acting  quite  independently  of 
the  directors,  and  were  guided  only  by  the 
interest  of  the  creditors ;  that  they  had  in 
no  instance  accepted  cheques  upon  the 
company  as  payment  of«call8,  and  that 
they  had  not  written  off  any  sum  for  the 
claims  of  the  company,  either  upon  cre- 
ditors or  shareholders. 

Among  the  affidavits  were  also  some 


from  creditors  of  lai^  amounts,  approving 
of  the  voluntary  winding  up.  The  \^C8 
Chancellor  Kindersley  granted  an  injunc- 
tion to  restrain  the  action  which  had  been 
brought  against  the  company,  and  made 
the  order  before  referred  to,  which  was  to 
continue  the  voluntary  winding  up,  with 
certain  modifications,  set  out  at  length  in 
the  judgment;  whereupon  Messrs.  Shield 
and  T.  &  M.  Spencer  appealed.  Hie 
argument  was  of  a  very  voluminous  cha> 
ncter,  but  may  be  sufficiently  indicated 
by  the  following  summary, 

Mr.  Gla$»e  and  Mr.  W.  D.  Lewit,  for 

the  appellants,  argued  that  no  registration 
could  be  legally  made  of  a  company  which 
was  insolvent,  as  was  this  company;  a 
company,  moreover,  as  to  which  a  petition 
for  winding  up  had  been  presented  before 
the  registration  took  place.  By  the  stop- 
page of  its  payments  on  the  26th  of  No- 
vember 1857,  it  was  no  longer  a  banking 
company  within  the  meaning  of  the  Joint- 
Stock  Banking  Companies  Act,  1857,  at 
the  time  it  was  registered  on  the  30th  of 
the  same  month.  The  act  of  registratioD, 
if  it  were  supported,  as  it  had  virtnaUy 
been  by  the  Vice  Chancellor,  had  the  efieet 
of  very  materially  altering  the  relative 
position  of  the  company  and  the  creditors, 
a  course  wholly  inconsistent  with  justice, 
and  against  the  intention  of  the  legislature, 
and  contrary  to  the  principle  of  the  de- 
cisions at  law.  Unless  the  registration 
were  held  to  be  good,  the  company  would 
fall  under  the  provisions  of  the  old  Wind- 
ing-up Acts,  1848  and  1849.  The  regis- 
tration of  the  company  was  not  compal- 
sory,  for  the  statute  under  which  it  was 
formed,  namely,  7  Geo.  4.  o.  46,  was  not 
even  mentioned  in  it,  and,  therefore,  this 
act  of  the  shareholders  was  purely  gra- 
tuitous, and  done  without  the  slightest 
regard  to  the  interests  of  the  creditors, 
whose  rights,  however,  were  saved  by  the 
105th  section  of  the  19  &  20  Vict.  e.  47; 
for  it  is  thereby  enacted,  that  the  voluntary 
winding  up  of  a  company  should  not  pre- 
judice the  right  of  any  creditor  to  institute 
proceedings  for  the  purpose  of  having  the 
same  wound  up  by  the  Court.  That  the 
interests  of  the  creditors  were  more  taHj 
protected  by  a  compulsory  than  by  a  v(dnn- 
tary  winding  up,  was  plain  from  a  corn- 
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pariion  of  the  clauses  giving  powers  to 
official  liquidatoTs  with  those  conferred 
apon  liquidators  elected  under  a  Toluntary 
winding  up  ;  the  beneficial  effect  of  which 
iroald  be  rendered  nugatory  if  the  Court 
■hould  hold  that  the  registration  was  valid, 
or,  even  if  it  did  not  so  hold,  should  deter- 
inine  that  the  voluntary  winding  up  should 
proceed  in  preference  to  the  M'inding  np 
nnder  its  own  controul. 

Mr.  Bail^  and  Mr.  0.  M,  Giffard,  for 
Hestn.  Milner  ft  Cookson,  contended 
that  the  interference  with  the  rights  of 
crediton  was  no  more  than  was  effected 
daily  by  the  law  of  bankruptcy  in  giving 
protection  to  debtors ;  nor  was  the  com- 
plaint of  the  registration  after  the  stoppage 
of  payment  of  greater  weight,  for  nothing 
in  the  act  of  1857,  c.  14,  could  prevent 
the  company  from  registering  the  day  be- 
fore it  stopped,  although  it  might  then 
have  lost  as  much  as  it  had  in  this  case. 
In  fact,  the  company  was  not  dissolved 
ontil  January  1858,  and  it  was  not  un- 
likely that  it  might,  between  the  time  of 
r^stration  and  the  period  of  dissolation, 
Bave  retamed  its  business,  as  was  actoally 
tiie  case  with  the  Wolverhampton  bank. 
This  company  not  being  established  under 
the  8  Vict.  c.  113.  or  the  10  Vict.  c.  75, 
it  was  not  incumbent  upon  the  members 
to  register  before  the  1st  of  January  1858, 
but  being  formed  under  the  7  Geo.  4.  c.  46, 
the  time  of  its  registration  was  optional, 
as  was  the  fact  of  the  registration  itself. 
With  regard  to  the  objection  that  when 
roistered  this  was  not  a  "banking  com- 
pany" within  the  meaning  of  the  acts, 
nothing  could  be  more  fallacious,  for  if  it 
was  a  company  at  all,  it  was  a  banking 
eompany ;  and  that  it  adil  had  existence 
was  plain,  for  by  the  deed  of  settlement  it 
Wis  declared  to  exist  for  the  purpose  of 
winding  up  its  affairs.  So  far  from  cre- 
ditors being  damni6ed  by  the  late  acts  of 
parliament,  they  were  placed  in  a  far  better 
position,  whether  under  voluntary  or  com- 
pulsory winding  np,  than  they  were  by 
the  old  Winding-up  Acts,  for  now  they 
could  take  part  in  the  proceedings,  which 
before  they  could  not. 

Mr,  ToUer  and  Mr,  Tbring^  for  the 
company,  insisted  that  the  company  was 
still  a  banking  company,  although  it  had 
nspended  its  payments,  and  could  sue  by 


its  proper  officer;  and,  indeed,  so  great 
were  the  beneOts  conferred  by  the  acta  of 
1856  and  1857,  that  it  ought  to  be  per- 
mitted to  register  for  the  mere  purpose  of 
its  being  wound  up.  That  the  registration 
was  considered  good  at  law  was  plain,  for 
to  actions  brought  agtunst  it  the  registra- 
tion was  pleaded  by  permission  of  Mr. 
Baron  Bramwell,  and  nothing  further  was 
heard  of  the  actions.  In  the  case  of  Ex 
parte  PhiUifM,  in  re  the  London  and  Wett- 
mintttr  Ituuranee  Company  (1),  it  was  held 
that  a  company  -continued  to  exist,  there 
being  a  fund  to  be  divided.  The  follow- 
ing cases  were  also  cited  : — 

Fletcher  v.  Crosbie,  9  Mee.  &  W.  252 ; 

s.e.  11  Law  J.  Rep.  (k.8.)  Exch. 

16. 

Davidson  v.  Cooper,  1 1  Ibid.  778 ;  s.  c. 
13  Ibid.  343 ;  12  Law  J.  Rep.  (n.s.) 
Exch.  467;  13  Ibid.  376. 

Mr.  Anderton  and  Mr.  T.  C,  Thompaon, 
for  Sunderland  creditors,  supported  the 
order  of  the  Vice  Chancellor. 

Mr,  Sehgyn,  for  the  liquidators. 

Mr.  J.  N,  Higgim,  for  shareholders  not 
appealing,  was  refused  a  hearing. 

Mr.  Glasse,  in  reply,  cited  Roe  v.  FuU 
ler(2). 

Lord  Justice  Turner. —This  is  an 
appeal  from  an  order  of  Kindersley,  V.C., 
which  was  made  in  the  matter  of  the  Joint- 
Stock  Banking  Companies  Act  of  1857* 
and  in  the  matter  of  the  Northumberland 
and  Durham  District  Banking  Company. 
The  order  was  made  upon  the  petition  of 
George  Milner,  a  contributory  of  the  com- 
pany, and  William  Isaac  Cookson,  a  cre- 
ditor of  the  company.  The  petition  of 
Messrs.  Milnerand Cookson  prayed:  "That 
an  order  absolute  might  be  made  for  wind- 
ing up  the  company  by  the  Court,  under 
the  provisions  of  the  Joint-Stock  Banking 
Companies  Act,  1857i  and  that  all  actions 
and  suits  against  the  company  might  be 
restrained  by  the  injunction  of  the  Court, 
or  that  the  voluntary  winding  up,  which 
was  resolved  upon  at  the  meeting  of  the 
company,  might  be  allowed  to  continue, 
subject  to  the  supervision  of  the  Court, 

(1)  S  De  Oex  &  Sm.  8. 

(S)  21  Law  J.  Rep.  (ha)  Exch.  104u 
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with  liberty  for  any  creditor  or  eontributiny 
of  the  company  to  apply  to  the  Court,  or ' 
until  some  furrier  oi^r  should  be  made." 
The  order  which  Kindersley,  V.C.  made 
upon  this  petition  was  as  follows  : — "This 
Court  doth  order  that  so  much  of  the  said 
petition  as  prays  that  an  order  absolute 
may  he  made  for  winding  up  the  said  com- 
pany by  the  Court,  under  the  provisions  of 
the  Joint-Stock  Banking  Companies  Act, 
1867>  stand  over;  and  this  Court  doth 
approve  of  the  voluntary  winding  up  of  the 
Northumberland  and  Durham  District 
Banking  Company  in  the  petidon  men- 
tioned, and  doth  order  that  iuch  volun- 
tary winding  up  do  continue.  Bat  the 
liquidators  under  the  laid  volnntary  wind- 
ing up  are  not  to  act  under  the  17th  section 
of  the  Joint-Stock  Companies  Act,  1857, 
nor  to  compromise  or  compound  any  claim 
against  any  shareholder,  or  representative 
of  a  shareholder,  either  in  respect  of  any 
call  or  debt,  without  the  leave  of  this 
Court,  nor  to  compromise  the  debt  of  any 
other  person  to  the  amount  of  2,0001.  or 
upwards,  without  the  leave  of  this  Court ; 
ud  it  is  ordered  that  the  costs  of  the  peti- 
tioners, and  of  the  said  banking  company, 
<^  this  application,  be  paid  out  of  the  estate 
of  the  swd  company  ;  and  the  creditors, 
contributories  and  liquidators,  and  all  other 
parties  interested,  are  to  be  at  liberty  to 
apply  to  the  Court  as  they  may  be  ad- 
vised." 

The  appeal  before  us  is  by  some  of  the 
creditors  of  the  company,  wlio  state,  by 
their  petition,  several  matters  relating  to 
the  management  of  the  company,  and  also 
state  that  they  have  commenced  actions 
for  the  purpose  of  recovering  debts  which 
were  due  to  them  from  the  company.  The 
appeal  involves  two  questions  ;  first,  whe- 
ther any  order  ought  to  have  been  made 
upon  this  petition ;  and,  secondly,  if  any 
ought  to  have  been  made,  whether  the 
order  should  not  have  been  for  winding  up 
the  company  by  the  Court,  under  the  pro- 
visions of  the  Joint-Stock  Banking  Com- 
panies Act  of  1857,  and  not  for  continuing 
the  voluntary  winding  up  which  had  been 
agreed  upon  at  a  meeting  of  the  share- 
holders. The  first  of  the  questions  — - 
whether  any  order  ought  to  have  been 
made— depends  upon  whether  the  company 
was  properly  subject  to  the  provisions  of 


the  Joint-Stock  Banking  Compsniet  Act 
of  1857;  for  this  petition  was  not  intt* 
tuled  nnder  the  general  Winding-up  Acts, 
but  was  intituled  only  under  the  Joint- 
Stock  Banking  Companies  Act  of  1857; 
and,  therefore,  as  the  petition  stood,  what- 
ever might  have  been  done  in  the  mana^- 
ment  of  it,  unless  the  case  fell  within  die 
Banking  Companies  Act  of  1857,  there 
wasno  jurisdiction  to  make  the  order.  Now 
there  is  no  dispute  as  to  die  facta  upon 
which  this  question  depends.    This  com- 
pany was  ^formed  in  the  month  of  Jaly 
1836,  under  the  act  of  7  Geo.  4.  c.  46.  It 
stopped  payment  on  the  26th  of  Novem- 
ber 1857  ;  on  the  26th  of  December  1857 
there  was  a  meeting  of  the  shareholders, 
at  which  it  was  resolved  to  register  the 
company  under  the  Joint-Stock  Banking 
Companies  Act  of  1857  ;  and  on  the  SOth 
of  December  it  was  registered  accordingly. 
The  question  is,  whether  this  registration 
brings  the  company  within  the  provisions 
of  this  act,   ^nd  consequently  of  the 
Joint-Stock  Companies  Acts,  1856  snd 
1857,  which   are  incorporated  in  the 
Joint-Stock  Banking  Companies  Act.  It 
is  to  be  observed,  in  the  first  place,  that  this 
is  not  a  company  whieh  was  required  to 
be  registered  by  Uie  provisions  of  the  Joint- 
Stock  Banking  Companies  Act,  for  it  wu 
not  a  company  formed  either  under  the 
8  Vict.  c.  119.  or  under  the  10  Vict.  e.  75. 
and  it  is  of  companies  formed  under  those 
acts  only  that  the  legislature  has  rendered 
it  imperative  that  there  should  be  a  regis- 
tration, requiring  that  all  banking  com- 
panies which  had  been  formed  under  either 
of  those  acts  should  be  registered  before 
the  Ist  of  January  1858.    If.  however, 
this  company,  though  not  required  to  he 
registered  under  the  proTisions  of  the  act, 
was  authorised  to  be  so  regiatored,  there 
can,  I  think,  be  no  doubt  that  the  prori- 
sions  of  the  act  must  be  applied  to  the 
company,  though  it  is  singular  and  remark- 
able that  there  is  not  to  be  found  in  the 
Joint-Stock  Banking  Companies  Act,  so 
far  as  I  have  examined  it,  any  express 
provision  that  companies  so  registered  shall 
be  subject  to  the  provisions,  either  of  that 
act,  or  of  the  acts  which  are  incorporated 
with  it.    I  think,  however,  that  if  autho- 
rised to  be  registered  by  the  provisions  of 
the  act  it  must  necessarily  become  subject 
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is  the  pioTiaiona  of  the  act ;  and  it  would 
Iweome  subject  to  them  in  this  mode : 
TIm  Joint-Stoek  Companies  Act,  1856, 
excluded  hanking  companies  from  its 
tqmttfoD.    By  section  2t  banking  eom- 
paniea  and  insurance  companies  were  ex- 
cluded from  the  operation  of  the  Joint- 
Stocii  Companies  Act.    The  Joint-Stock 
Banking  Companies  Act  of  1 857  repealed 
tbat  exclasion  as  to  banking  companies, 
fiy  the  effect  of  that  repeal,  therefore, 
banking  companies  would  be  subject  to 
the  Joint-Stock  Companies  Act,  if  the 
natter  had  rested  there ;  but  then,  by  sec* 
tion  18,  it  is  provided  that  "the  Joint- 
Stock  Companies  Acts.  1856  and  1867, 
shall  not  apply  to  any  banking  company, 
l^ly  carrying  on  the  business  of  bank- 
ing prenonsly  to  the  passing  of  this  act, 
aid  not  hereby  required  to  be  registered, 
until  such  time  as  such  company  registers 
itself  under  this  act  in  pursuance  of  the 
power  hereby  given  in  that  behalf";  so 
Umt  it  is  not  to  become  subject  to  the 
pTorisions  of  the  act  until  it  registers;  and 
from  that,  I  think,  the  inference  is  neces- 
sary, that  when  it  does  register  it  does 
berome  subject  to  the  provisions  of  the 
Joint-Stock  Companies  Acts  of  1856  and 
1857.    The  11th  section  confirms  this 
view,  for  by  the  11th  section  of  the  act 
eompaniea  which  are  to  be  wound  up  can 
he  wound  up  only  under  the  provisions  of 
the  Joint-Stock  Companies  Act.  The 
section  says : — '*  The  following  acts  (and 
it  then  enumerates  several  acts)  shall  not 
apply  to  companies  registered  under  this 
act,  or  under  the  acts  incorporated  here- 
with, or  either  of  them  ;  and  all  companies 
so  registered  shall  be  wound  up  in  manner 
directed  by  the  said  incorporated  acts." 
Therefore,  it  ia  clear  that  no  registered 
company  could  he  wound  up  otherwise 
than  under  the  provisions  of  the  Joint- 
Stock  Companies  Acts,  1856  and  1857. 
Kow,  I  may  here  notice  an  argument  which 
was  urged  on  the  part  of  the  respondents, 
that  we  have  nothing  in  this  case  to  do  with 
the  question  whether  this  company  was 
authorized  to  be  registered  or  not ;  that  it 
was  sufficient  that  the  company  was  in  fact 
npstered,  and  that  the  certificate  of  regis- 
tration ia  rendered,  by  the  115th  section 
of  the  Joint-Stock  Companies  Act,  1856, 
conclusive.    I  notice  this  argument  only 
Haw  SsazBS,  XXTII.— Cuain^ 


for^e  purpose  of  laying  it  entirely  ont  of 
the  case.  If  this  company  was  not  autho- 
rised to  he  registered,  I  take  it  to  be  quite 
clear  that  the  certificate  of  re^stration  can 
be  of  no  avail.  The  question,  therefore, 
is,  whether,  under  the  circumstances  which 
I  have  mentioned,  of  this  company  having 
stopped  payment  in  November  1857,  it 
could  be  validly  registered  under  this  act 
in  December  1867i  after  the  stoppage. 
This  depends,  I  think,  on  the  6th  section 
of  the  act,  which  enacts,  that  "  any  bank- 
ing company,  consisting  of  seven  or  more 
persons,  having  a  capital  of  fixed  amount, 
and  divided  into  shares  also  of  fixed 
amount,  legally  carrying  on  the  business 
of  banking  previously  to  the  passing  of  this 
act,  and  not  being  a  company  hereby  re- 
quired to  be  registered,  may,  at  any  time 
hereafter,  with  the  assent  of  a  majority  of 
such  of  its  shareholders  as  may  have  been 
present  in  person,  or,  in  cases  where 
proxies  are  allowed  by  the  regulations  of 
the  company,  by  proxy,  at  some  general 
meeting  summoned  for  the  purpose,  register 
itself  as  a  company  other  than  a  limited 
company  under  this  act,  and  when  so  regis- 
tered all  such  provisions  contained  in  any 
act  of  parliament,  letters  patent,  or  deed 
of  settlement  constituting  or  regulating  the 
company,  as  are  inconsistent  with  the  Joint- 
Stock  Companies  Acts,  1856  and  1S57|  or 
with  this  act,  shall  no  longer  apply  to  the 
company  so  regiatered;  butsuchregistration 
shall  not  take  away  or  affect  any  powers 
previously  enjoyed  by  such  company  of 
banking,  issuing  notes  payable  on  demand, 
or  of  doing  any  other  thing."  There  are 
here,  therefore,  four  several  requisites  to 
registration  under  the  act.  The  company 
to  he  registered  must  be  a  banking  com- 
pany, whatever  that  may  mean ;  next,  it 
must  be  a  company  having  a  capital  of 
fixed  amount  and  divided  into  shares  of 
fixed  amount ;  it  must  be  a  company 
which  legally  carried  on  the  business  of 
banking  previously  to  the  passing  of  the 
act,  and  there  must  be  the  resolution  of 
the  shareholders  which  the  6th  section  of 
the  act  requires.  As  to  the  two  latter  of 
these  requisitions  there  is  no  dispute  :  there 
was  the  resolution  required,  and  this  com- 
pany carried  on  the  business  of  banking, 
not  only  previously  to,  but  at  the  time  of 
the  panipg  of  the  act  of  parliament  So 
8  A 
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that  it  becomei  nnneeessary  to  consMer 
the  question  what  would  have  been  the 
effect  if  there  had  been  a  stoppage  of  the 
company  before  the  act  pasted  or  come 
into  operation ;  and  I  do  not  mean  to 
enter  into  the  consideration  of  that  ques- 
tion. It  is  sufficient  for  the  present  case 
to  say  that  this  company  not  only  carried 
on  business  previously  to  the  passing  of 
the  act,  but  carried  on  that  business  im- 
mediately previous  to  the  passing  of  the 
act,  and  at  the  time  of  the  passing  of  the 
act,  which  renders  it  unnecessary  to  con- 
sider what  would  have  been  the  effect  if 
there  had  been  a  cessation  of  the  business 
at  any  time  before  the  passing  of  the  act 
of  parliament.  What  we  have  to  consider 
here  is,  whether  at  the  time  of  this  regis- 
tration this  was  a  **  banking  company 
having  a  capital  of  fixed  amonnt,  and 
dividedintoaharesoffixedamouDt."  Now, 
firsts  then,  was  this  body  a  company  at  all 
at  the  time  of  the  registration  of  the  com- 
pany ?  And  if  it  was  then  a  company^ 
was  it,  within  the  meaning  of  this  act,  a 
banking  company  ?  Now,  that  it  was  a 
company  cannot,  I  think,  be  doubted.  By 
the  deed  of  settlement,  article  1,  it  is  pro- 
vided that  "  the  several  persons,  parties  to 
these  presents*  all  of  whom  are  distin- 
guished by  the  title  of  proprietors,  and  the 
several  other  persons  who,  for  the  time 
being,  shall  become  and  be  proprietors  of 
shares  in  the  capital  of  the  company,  shall 
constitute  and  form  an  association,  or 
public  joint-stock  banking  co-partnership, 
to  be  called,  and  shall  be  and  are  called, 
"The  Northumberland  and  Durham  Dis- 
trict Banking  Company,'  uid  that  they, 
the  parties,  shall  and  will  from  time  to 
time,  so  long  as  they  shall  continue  and 
remain  members  thereof,  promote  the  in- 
terests of  the  company,  and  the  said  com- 
pany shall  have  continuance  until  the  same 
shall  be  dissolved  under  or  in  pursuance 
of  the  provisions  in  that  behalf  hereinafter 
contained."  And  then  by  article  102.  of 
the  deed  the  dissolation  of  the  company  is 
provided  for  in  the  event  of  its  having  lost 
one-foarth  of  its  capital,  and  a  meeting 
having  been  called  of  the  shareholders,  and 
those  shareholders  having  passed  a  reso- 
lution that  the  company  shall  be  dis« 
solved.  Now,  no  sneh  meeting  as  is  men- 
tioned in  the  102nd  section  of  the  company's 


deed  had  been  held  at  the  time  of  the  re- 
gistration of  this  company,  and  the  com- 
pany, therefore,  then  subsisted  undissolved. 
It  is  difficult,  I  think,  to  say  that,  if  it 
subsisted  as  a  company,  it  could  snhsiit 
otherwise  than  as  a  banking  company ;  but 
still  the  qoestion  must  be,  whether  it  inb- 
sisted  as  a  banking  company— not  in  die 
general  sense  which  may  be  attached'to 
those  words,  hut  within  the  meaning  of 
this  act  of  parliament  —  whether  it  was 
subsisting  as  a  banking  company  witbia 
the  meaning  of  the  Joint-Stock  Banking 
Companies  Act,  1857;  and  that  most 
depend  upon  the  sense  in  which  the  words 
"  hanking  company"  are  used  in  the  act  of 
1857)  whether  they  are  used  as  descriptive 
of  the  general  chsracter  of  the  companies 
to  be  affected  by  the  act,  or  as  indicative 
of  the  character  which  the  companies  to 
be  affected  by  the  act  are  to  fill,  the 
time  when  the  registration  takes  place. 

The  ease  before  us,  I  think,  resolves 
itself  into  that  point ;  and  upon  the  best 
consideration  which  I  have  been  able  to 
give  to  the  subject,  I  think  that  the  words 
'*  banking  company,"  as  used  in  this  act, 
are  used  in  the  former  sense,  and  not  in 
the  latter  sense ;  that  they  are  used  as 
descriptive  of  the  general  character  of  the 
companies  to  be  affected  by  the  act,  and 
not  as  indicative  of  the  character  which 
any  particular  company  is  to  fill  at  the 
time  when  the  r^stration  takes  place. 
These  words,  **  banking  company,"  are 
used  not  merely  in  this  section,  but  in 
other  sections  of  the  act  also.  They  are 
used  in  this  particular  section  with  refer- 
ence to  companies  legally  carrying  on 
business  previously  to  the  passing  of  this 
act,  and  without  reference,  therefore,  in 
this  section  to  the  business  being  carried 
on  at  the  time  of  the  registration.  They 
are  used  in  the  12th  section  with  reference 
to  companies  to  be  formed  hereafter ;  they 
are  used  in  the  4th  section  with  reference 
to  companies  formed  under  the  acts  whidi 
are  there  referred  to,  of  the  8  Vict  and 
of  the  10  Vict.  Now  supposing  that  one 
of  the  companies  referred  to  in  that  4th 
section— a  company  formed  under  the  8 
or  10  Vict. — ^had  stopped  payment  after 
the  passing  of  the  act,  but  b^ore  the  1st 
of  January  1858— because  it  was  on  the 
1st  of  January  1858  that  the  corn- 
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puuea  falling  within  that  leotion  were 
nq^mred  to  be  registered— and  put  the 
cm  that  one  of  the  companies  which 
th  required  to  be  restored  had  stopped 
pijmeBt  after  that   act  had  passed, 
bBt  before  the  let  of  Jannarr  1858; 
nuelj  it  could  never  have  been  held  that 
tlut  eompany  vas  not  bound  to  roister, 
Botwidistanding  the  stoppage,  because  the 
set  ii  expressed  that  all  companies  formal 
under  that  act  shall  register  on  or  before 
the  1st  of  January  1858.    Bat  if  those 
companies  were  bound  to  register,  upon 
what  ground  could  they  be  bo  bound,  un- 
less they  were  banking  companies  within 
the  meaning  of  the  act,  though  they  had 
ceased,  or  for  a  time  suspended,  the  carry- 
ing on  of  their  business  as  bankers  ?  We 
have  here,  therefore,  a  case  in  whioh  a 
company,  having  ceased  to  carry  on  the 
business  of  banking  —  ceased  in  the 
sense  of  having  temporarily  suspended  its 
badness,  having  stopped  payment  — in 
which  a  company  so  circumstanced  would 
nevertheless  be  included  in  the  term  "bank- 
ing eompany,"  and  I  do  not  see  my  way  to 
pat  a  different  or  a  less  extended  construc- 
tion upon  the  words  "  banking  company  " 
ia  the  sixth  section,  than  that  which,  in  my 
judgment,  tbey  necessarily  bear  in  the  4th 
Kction.    Taking,  therefore,  this  case  upon 
the  language  of  the  act,  so  far  as  respects 
"  bsnking  companies,"  I  think  that  at  the 
time  of  this  registration,  this  company, 
though  it  had  suspended  its  payments,  was 
a  **  jwfiUng  company  "  within  the  meaning 
of  the  aet.  Then,  was  it  a  company  having 
dental  of  6xed  amount,  and  divided  into 
^ures  of  fixed  amount  7    I  am  of  opinion 
that  it  was,  for  I  think  these  words  are 
also  descriptive  of  the  company.    They  do 
not  refer  to  the  state  and  condition  of  the 
company  at  the  Ume  of  registration,  but 
nkr  to  the  stale  and  condition  of  the 
company  at  the  time  of  its  constitution  or 
ibnnation.     Now  this  was  plainly  what 
«u  intended  by  the  legislature,  for  wliat- 
erar  might  be  said  as  to  t^e  first  member 
of  die  soitence,  having  a  capital  of  fixed 
•oMHuit,  as  importing  that  there  was  to  be 
Aat  capital  of  fixed  amount  at  the  time 
vben  that  legiaUation  was  to  be  made— 
vbatever  might  be  said  upon  that  subject 
vith  reference  to  the  first  member  of  this 
mtence,  **  having  a  capital  of  fixed 


amount,"  the  other  member  of  the  sen- 
tence,  *'  divided  into  shares  of  fixed 
amount,"  must  be  determined  by  the  con- 
stitution of  the  company,  and  not  by  its 
condition  at  the  time  of  r^stration ;  and 
if  one  member  of  the  sentence  thus  refers 
to  the  original  constitution  of  the  eom- 
pany, I  think  the  other  member  of  the 
same  sentence  ought  also  to  be  so  referred. 
It  is  argued  for  the  appellants  that  the 
latter  part  of  the  6th  section  shews  that 
the  6th  section  was  intended  to  apply  only 
to  companies  actually  carrying  on  busi- 
ness, because  the  latter  part  of  the  6th 
section  says  this  :  "  But  such  registration 
shall  not  take  away  or  affect  any  powers 
previously  enjoyed  by  such  company  of 
banking,  issuing  notes  payable  on  demand, 
or  of  doing  any  other  thing.'*  Therefore, 
it  seems,  they  look  to  a  continuing  com- 
pany, because  the  powers  of  the  eompany 
of  carrying  on  business  are  not  to  be  in- 
terfered with.  But  the  answer  to  this 
aigument  is,  that,  though  no  doubt  the 
section  does  apply  to  companies  actually 
and  actively  carrying  on  business  at  the 
time  of  the  registration,  it  does  not  follow 
that  it  does  not  also  apply  to  others  which 
may,  at  the  time  of  the  registration,  have 
suspended  their  payments,  and  as  to  which 
it  might  in  many  cases  be  equally  im- 
portant, and  indeed  necessary,  to  preserve 
their  powers.  The  appellants  also  relied 
on  the  language  of  the  recital  in  the  act 
of  parliament,  and  upon  the  heading  of 
the  olanses  which  preceded  the  third  sec- 
tion of  the  act,  the  reeital  being,  **  whereas 
it  is  expedient  to  amend  the  laws  relating 
to  copartnerships  and  companies  carrying 
on  the  business  of  bankiug,  and  hereinafter 
included  under  the  term  *  banking  com- 
panies,* "  and  the  heading  of  the  sections 
of  the  act,  subsequent  to  the  second,  being 
*'  registration  of  existing  banking  com- 
panies ;  "  so  that  the  appellanu  say  that 
this  act  was  to  apply  only  to  existing 
banking  companies,  and  that  these  words, 
"  carrying  on  the  business  of  banking," 
in  the  recital,  shew  that  the  legislature 
contemplated  only  companies  actively 
carrying  on  that  business;  but  the  heading 
of  this  third  section  plainly  refiirs  to  the 
time  of  the  passing  of  the  act:  it  baa 
nothing  whatever  to  do  with  the  time  of 
registration,  and  that  argument,  therefore, 
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is  of  no  avail.  With  reference  to  the 
argument  derived  from  the  recital,  I  think 
it  would  be  a  strained  and  narrow  con- 
struction, if  a  possible  construction,  of 
this  act,  to  limit  the  words  *'  banking 
company,"  in  the  operative  parts  of  the 
act,  to  companies  actuidly  carrying  on 
biuiness,  by  force  merely  of  the  loose  lan- 
guage of  that  recital,  even  if  the  recital 
necessarily  bore  the  construction  which  is 
contended  for  on  the  part  of  the  appellant!. 
But  it  does  not  teem  to  me  that  the  recital 
does  necessarily  bear  that  construction. 
The  recital  is :  "It is  expedient  to  amend 
the  law  relating  to  copartnerships  and 
companies  carrying  on  the  business  of 
banking,  and  hereinafter  included  under 
the  term  banking  companies."  Now, 
there  are  two  constructions  which  may  be 
put  upon  these  words:  either  it  means  co- 
partnerships and  companies  carrying  on 
the  business  of  banking,  and  which  are 
hereinafter  included  under  the  term  "bank- 
ing companies ;"  or  it  may  mean  copart- 
nerships and  companies  carrying  on  the 
businesi  of  banking,  and  other  eopartno- 
•hips  and  companies  hereinafter  included 
under  the  term  '*  banking  companies."  If 
the  former  be  the  meaning— if  it  means 
copartnerships  and  companies  carrying  on 
the  business  of  banking,  and  which  co- 
partnerships and  companies  are  hereinafter 
included  under  the  term  "  banking  com- 
panies"—the  fact  of  the  companies  carrying 
on  the  business  being  included,  would 
import  no  negative  upon  other  banking 
companies  being  included  also.  And  if  it 
means  the  latter,  partnerships  and  com- 
panies carrying  on  the  business  of  banking 
and  other  copartnerships  and  companies 
hereinafter  included  under  the  term  **  bank- 
ing companies,"  then  the  words  *'  banking 
companies "  are  left  quite  at  large  and 
wholly  unexplained,  and  roust  take  their 
construction  &om  the  other  parts  of  the  act, 
and  from  the  ordinary  interpretation  which 
attaches  to  them.  It  seems  to  me,  there- 
fore, that  the  recital  does  not  carry  out  the 
argument  which  was  deduced  from  it  on 
the  part  of  the  appellants.  The  point, 
however,  which  was  most  relied  on  on  the 
part  of  the  appellants,  was  the  change 
which  the  registration  operates  in  the 
position  of  the  creditors— and  no  doubt 
the  position  of  the  creditors  is  in  some 


respects  changed ;  but  the  change  in  their 
position  is  by  no  means  so  great  as  it  vai 
represented  to  be  on  the  part  of  the  appd- 
lants  ;  for  if  this  case  be  not  within  the 
Joint-Stock  Companies  Act  of  1857i  it 
would  in  any  event  be  within  the  Windisg- 
up  Acts  of  1848  and  1849,  and  then,  if 
within  those  acts,  it  would  be  within  the 
amended  Winding-up  Act  of  the  20  &  21 
Vict.  c.  78.    Most  marvellous  it  is  that 
the  legislature  should  have  placed  the  law 
in  this  position,  that,  there  being  the  acts  e£ 
1848  and  1849  for  winding  up  e«npBiiies,a 
new  act  is  passed  in  1856  which  has  few  its 
object  the  registration  of  companies,  snd 
also  the  winding  up  of  companies.  That 
act  is  amended  in  1867;  banking  companies 
are  introduced  into  it  by  the  operation 
of  another  act  passed  in  the  year  1857; 
so  that  there  is  a  complete  system  of  wind- 
ing up  under  the  act  of  1856,  into  which 
banking  companies  are  introduced  by  the 
act  of  1857,  and  yet  the  old  Winding-up 
Acts  of  1848  and  1849  are  not  only  left 
standing,  but  actually  amended  by  the  act 
passed  in  the  same  year,  1857 :  so  that,  in 
truth,  we  hare  two  series  of  Win^ng-up 
Acts  passed  by  the  legislature  in  the  same 
year.    I  feel  great  diflSenl^  arising  from 
that  state  of  drcumstances.    But  at  all 
events,  with  reference  to  the  rights  of  the 
creditors,  if  they  are  not  met  by  the  diffi- 
culties which  arise  upon  the  act  of  1857—- 
I  mean  by  the  Joint-Stock  Banking  Com- 
panies Act — they  are  met  by  the  difficul- 
ties which  occur  upon  the  Winding-up 
Amendment  Act,  20  &  21  Vict.  c.  78* 
which  varies  the  position  of  the  creditors 
scarcely,  if  at  all,  less  than  the  acts  which 
we  are  now  considOTing.    I  find  the  same 
powers  given  by  the  one  act  as  by  Um 
other,  of  enaUing  the  Court  to  enjdn 
ereditors  from  proceeding  with  thdr  actions 
at  law ;  and  in  many  re8t>ects  the  acts  are 
of  the  same  operation.    Indeed  in  some 
respects  the  acts  which  we  are  considering 
— the   Joint-Stock  Banking  Companies 
Acts— seem  to  me  to  extend  the  remedies, 
or  at  least  may  well  be  thought  to  extend 
the  remedies,  which  are  given  to  creditots. 
To  whatever  extent,  however,  the  poution 
of  the  creditors  is  changed,  it  is  changed 
by  the  legislature,  and  if  changed  as  to 
companies  actually  carrying  on  fauvness 
at  the  time  of  registntion,  I  do  not  see 
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nj  mj  to  say  that  it  was  not  intended  to 
be  chmged  as  to  other  companies  which 
It  that  time  were  saspendiog  payment. 
The  scope  and  purpose  of  these  acts  seem 
to  me  to  furnish  additionid  reason  for  hold- 
ing this  company  to  have  come  within 
then,  for  these  Joint-Stock  Companies 
Acts  of  1856  and  1857  are  not  acts  which 
SFs  passed  merely  for  the  parpose  of  legu- 
the  management  of  the  business  of 
eratinuiag  companies,  but  they  are  passed 
for  the  purpose  of  providing  better  reme* 
dies  for  the  winding  up  of  the  companies  ; 
and  it  does  not  follow  that  because  a  com- 
pany may  not  be  a  continuing  company, 
and  may  not  therefore  require  resort  to 
those  provisions  of  1856  and  1857,  which 
apply  to  the  management  of  eontiniung 
bosiuffit— 4t  does  not  follow,  but  that  all 
those  companies  may  not  the  less  require 
Rsort  to  dte  regulations  of  the  act  for  the 
purpott  of  being  woond  up  under  the  pro- 
risions  of  that  part  of  the  act  which  appliea 
to  the  winding  up.    Upon  the  whol^ 
therefore,  my  opinion  is,  that  this  case  falls 
within  the  Joint-Stod  Banking  Companies 
Act,  1857,  notwithstanding  the  company 
had  stopped  payment  before  it  was  regis- 
tered under  the  act;  and  that  the  Court, 
therefore,  had  power  to  make  the  order 
which  has  been  made  in  this  case,  and  that 
the  ease  is  properly  governed  by  the  pro- 
nnons  of  Chat  act    The  question  Uien 
arises,  whether  the  order  which  the  Court 
ought  to  have  made  upon  this  occasion 
should  have  been  an  order  fbr  the  compul- 
sory winding  up  of  the  company  by  the 
Court,  or  the  order  which  was  in  fact  made 
~^n  order  to  continue  the  voluntary  wind- 
ii^up  of  the  company.  On  this  point  some 
of  the  affidavits  which  have  been  filed, 
and  which  I  have  perused,  may  have  some 
bearing;  a  great  portion  of  them  undoubt* 
edly  have  no  bearing  upon  any  point  which 
we  have  now  to  consider;  some  of  them 
may  have  sooae  bearing,  but  I  think  it  quite 
oonecessary  to  comment  upon  them.  When 
this  case  was  before  us  on  the  last  occasion, 
we  desired  to  be  furnished  with  answers 
to  the  ibllowing  questions  by  the  liquida- 
tors.   I  will  read  them  from  the  report 
which  the  liquidators  have  been  good 
cBoogfa  to  make  to  na,  and  which  embodies 
the  qnestiona  which  were  pat  to  them,  as 
I  thmk,  very  accurately  and  very  pre- 


cisely :  first,  the  real  state  of  the  assets ; 
secondly,  what  has  been  collected ;  thirdly, 
what  is  expected  to  be  collected ;  fourthly, 
within  what  time  ;  fifthly,  the  state  of  the 
liabilities  of  the  company,  how  far  secured 
and  unsecured ;  and  sixthly,  the  scheme 
by  which  the  liquidators  propose  to  wind 
up  the  company.  Now,  in  consequence  of 
those  questions  being  put,  we  have  been 
Itamished  with  a  report,  which  has  been 
made  by  Mr.  Coleman,  an  accountant  who 
has  been  employed  on  the  part  of  the  liqui- 
dators for  the  purpose  of  considering  the 
state  of  this  company,  and  upon  that  report 
I  find  this  observation :  **  In  reporting  to 
you  the  result  of  my  investigation,  I  must 
observe,  that  the  extremely  limited  time 
(namely,  eight  days)  would  of  itself  pre- 
clude the  possibility  of  entering  into  details; 
but  in  addition  to  this,  I  may  observe, 
that  the  irregular,  imperfect  and  vague 
mode  in  which  the  books  of  the  establish* 
ment  have  been  kept,  and  the  utter  igno* 
ranee  in  which  the  clerks  were  alao  kept 
aa  to  the  most  imprartant  portion  of  the 
hosinesa,  namely,  the  bills  of  exchange 
and  debts  on  loans,  have  tended  very 
much  to  increase  the  difficulties  of  ascer- 
taining that  information  which  was  abso- 
lutely necessary  to  guide  my  judgment  in 
arriving  at  or  estimating  the  value  of 
the  assets."  Then  he  proceeds  to  state 
what  the  amount  of  the  liabilities  of  the 
bank  is,  and  they  amount  in  the  whole  to 
the  enormous  sum  of  2,255,S00f.,  and  that 
without  taking  into  account  interest  upon 
the  deposit  and  other  debts.  Then  he 
tells  us  what  is  the  character  of  the  debts 
aa  to  their  respective  amounts,  both  debta 
on  deposit  and  debts  on  current  accounts. 
Then  he  proceeds  to  the  state  of  the  aasets 
of  the  concern,  and  he  saya  there  are  two 
creditors  only  who  hold  security,  with 
claims  amounting  to  161,536/.,  that  is, 
with  reference  to  the  debts.  These  secu- 
rities he  estimates  as  likely  to  cover  those 
debts,  but  without  yielding  any  surplus. 
He  says  the  assets  of  the  bank,  exclusive 
of  the  Derwent  Iron  Works,  may  be  taken 
as  follows,  and  then  he  enumerates  the 
different  assets,  amounting  to  1,064,000/. 
Then  he  says  that  the  Derwent  Iron  Com- 
pany are  indebted  to  the  bank  on  account 
current  in  753,1661.  The  liabilities  on 
bills  discounted  for  the  company  direct,  or 
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for  their  agents,  are  ]94,0(K)2.f  which  makes 
a  total  of  deht  and  liability  in  respect  of 
the  Derwent  Iron  Company  of  947,922i., 
very  nearly  a  milHoo  of  money  due  from 
the  Derwent  Iron  Company.  Then  he 
saysf  it  is  "impossible  at  present  to  define 
the  value  of  these  works,  as  it  will  be  ne- 
oessary  first  to  make  an  investigation,  and 
ascertain  how  the  very  laige  sums  of  money 
which  have  been  obtained  from  die  bank 
have  been  expmded  or  lost,"  He  says 
there  is  cash  in  hand  at  the  bankers  to  ttie 
amount  of  77,0002.  He  says  that  "so 
much  latitude  has  been  allowed  by  the 
bank  to  their  customers,  that  the  advances 
made,  and  which  are  now  due,  are  ex- 
tremely  disproportionate  to  the  immediate 
means  of  the  debtors;  indeed,  viewing  the 
assets  en  matie,  and  considering  that  they 
are  all  in  this  kingdom,  they  require  more 
judgment  and  time  in  realisation  than  any 
like  matters  which  have  ever  come  under 
his  notice."  Then  he  gives  the  estimated 
values  of  the  securities  held  by  the  bank, 
which  amount  to  412,000/.,  the  debts  now 
due  amounting  to  somewhere  about  a  mil- 
lion, if  I  recollect  rightly.  Then  he  says, 
that  in  estimating  the  realization  of  tiie 
assets,  it  is  impossible  to  fix  a  definite 
period  when  they  can  be  realized,  more 
particularly  with  reference  to  the  collieries 
and  the  Derwent  Iron  Company's  debt; 
and  he  says  that  the  result  of  his  inves- 
tigation is,  that  the  total  liabilities  which 
rank  on  the  bank  are  2,255,200/. ;  that  the 
assets  amount  to  1,064,000/.,  leaving  the 
deficiency  to  be  provided  for  of  1,191,118/., 
and  making  the  total  loss  which  has  been 
sustained  by  the  bank  pretty  nearly  two 
millions  of  money.  Then  he  makes  this 
important  observation :  '*  I  have  noticed 
some  transactions  of  the  directors  between 
the  time  of  the  suspenuon  and  the  appoint- 
ment of  the  liquidators  tiiat  will  require 
special  investigation  and  rectification  ;  for, 
as  they  now  stand,  they  are  preferences 
detrimental  to  the  present  creditors."  Then 
he  says  that  it  is  evident  that  the  pro  raid 
contributions  levied  on  the  shares  will  not 
meet  the  amount  required,  unless  some 
few  of  the  shareholders  are  sufiiciently 
wealthy  to  bear  the  brunt  of  the  deficiency 
of  the  majority.  Then  he  says  that  it  wiU 
ha  necessary  to  institute  an  examination 
into  the  proceedings  and  transactioni  of 


the  bank  since  1847,  so  as  to  shew  clearly 
by  what  means  and  in  what  manner  the 
present  disastrous  result  has  occurred. 
There  is  also,  in  addition  to  this  very 
lamentable  account  which  Mr.  Colenaa 
has  furnished,  a  report  from  the  liquidator! 
themselves ;  and  it  is  due  to  these  gmtle- 
men  Ut  state  that,  by  whomsoever  they 
were  appointed,  they  appear  to  me,  as  well 
as  I  can  judge  of  this  report,  to  have  exer- 
cised a  lair,  bond  fide  and  independeat 
judgment  upon  the  questions  which  wen 
sent  for  tiieir  consideration  by  fhe  Court; 
and  I  think  that  great  credit  is  doe  to 
them  for  the  report  which  they  have 
made.  I  do  not  go  through  it.  I  think  it 
is  unnecessary  to  occupy  time  by  going 
into  the  details  of  it,  but  I  refer  to  the 
conclusion  to  which  they  have  come ;  and 
they  say :  **  In  conclusion  we  respectftilly 
beg  leave  to  propose,  first,  that  an  ordra 
for  compulsory  winding  up  should  now  be 
pronounced,  adoptiog  all  proceedings  up  to 
this  time,  or  all  excepting  our  appointment, 
we  being  perfectly  willing  to  retire  from 
the  office  of  liqnid^ors  if  Uie  Court  should 
think  it  desirable ;  secondly,  that  a  large 
call  should  at  onM  be  nude  and  enforced, 
unless  the  shareholders  make  some  propo- 
sition acceptable  to  the  creditors,  and  so 
guaranteed  as  to  be  rendered  safe  of  ac- 
complishment, in  time  as  well  as  in  amount; 
thirdly,  that  the  sanction  of  the  Court  and 
of  the  creditors  be  at  once  given  to  settliog 
with  cTeditors  under  50/.,  and  also  under 
100/. ;  fourthly,  that  the  limitation  in  the 
order  of  Vice  Chancellor  Kindersley,  as  to 
compromises  with  debtors,  should  he 
alterad."  Now,  upon  this  there  can  be  no 
doubt  whatever  that,  whether  it  waa  or  was 
not  proper  in  the  first  instance  to  order  a 
voluntary  winding  up  of  the  company,  it 
is  now  proper,  and  now  necessary,  that  an 
order  should  be  made  for  a  compulsory 
winding  up  of  this  company  ;  because, 
upon  the  foce  of  the  facts  which  are  there 
stated,  we  have  before  us  this — that  there 
have  been  preferences  made  by  the  direc- 
tors, and  that  there  are  transactions  require 
ing  investigation,  and  there  are  provisions 
which  apply  to  a  compulsory  winding-up 
which  are  not  within  the  powers  which  the 
act  gives  to  liquidators  under  a  voluntary 
winding  up.  It  appears,  too,  thi^  there 
are  very  large  calls  which  must  necesaarily 
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be  made,  and  I  do  not  know  that  under 
the  proTiriona  of  the  act,  the  liquidators, 
imder  a  volantary  winding  up,  have  any 
power  to  proceed  for  the  reeoTery  of 
duwe  calls  otherwise  than  by  action,  and 
better  and  more  avaUahle  powers  exist 
for  die  purpose  of  enforcing  those  calli 
nder  a  compulsory  winding-up.    I  have 
no  doubt,  therefore,  that  there  must  now 
be  an  order  for  winding  up  this  company 
by  the  Court ;  and  it  is  immaterial,  there- 
fore, to  consider  whether  we  should  have 
concurred  in  the  order  which  was  made  by 
the  Vice  Chuicellor  if  the  state  of  facts 
which  now  presents  itself  had  not  existed. 
But  as  this  case  goes  very  much  into  the 
marrow  of  cases  of  this  description,  I  think 
it  may  be  right  to  state  the  view  which, 
■peakmg  for  myself,  I  have  taken  in  con- 
ndering  the  question  whether  there  should 
be  a  voluntary  or  a  compnliory  winding 
np.  I  think  that  in  eases  of  this  enormous 
augnitnde,  where  such  vast  interests  are 
itske — where  the  most  ample  powers 
vhich  the  law  has  given  must  be  required 
to  he  exercised — where  there  have  been 
transactions  justifying,  if  not  requiring, 
investigation  —  where  it  may  be  doubtful 
whether   the    property    of    the  share- 
holders will  answer  the  liabilities— where 
there  is  danger  to  the  creditors  of  the 
•bsreholders  escaping  from  their  liabilities 
—in  all  such  cases  my  very  clear  and 
dedded  opinion  is,  that,  having  regard  to 
tlie  powers  which  may  he  put  in  force 
under  a  winding  up  by  the  Court,  and 
which  cannot  be  exercised  in  the  caae  of 
t  Toluntary  winding  up,  a  winding  up  by 
the  Court  ought  to  bis  preferred  to  a  volun- 
tary winding  up  ;  and  I  think  that  the 
legislature  not  having  thought  proper  to 
provide  that  the   majority  of  creditors 
■hoald  have  the  power  to  bind  the  mino- 
rity in  the  choice  of  proceedings— a  pro- 
rinon  which  the  legislature  had  thought 
proper  to  introduce  into  the  Bankrupt  Acts 
and  some  other  acts,  but  which  it  has  not 
thought  proper  to  introduce  into  this  act 
— 1  think  that,  having  regard  to  the  ah- 
Knee  of  any  aueh  provision,  I  ahonld  not 
be  disposed  to  give  any  decided  weight  to 
the  opinion  of  tihe  majority  of  the  creditors 
igUBst  the  minority  of  the  creditors,  upon 
the  question  as  to  the  choice  of  proceedings, 
^tluttt  being  fully  satisfied,  not  merely 


by  the  votes  or  voices  of  the  majority,  hut 
by  the  facts  of  the  case,  that  there  would  be 
secured  to  the  minority  the  full  dividend 
which  they  might  obtain  if  the  course  of 
proceeding  which  they  desired  was  deter- 
mined to  be  adopted.  I  make  these  obser- 
vations  because  they  possibly  may  have 
some  importance  in  future  cases;  they  do 
not  apply  to,  or  bear  on,  the  present  case, 
for  in  the  present  case  there  is  no  doubt. 
In  my  judgment,  the  order  which  must  now 
be  made  must  be  this :  an  .order  for  the 
winding  up  of  this  company  by  the  Court, 
with  liberty,  if  my  learned  Brother  thinks 
fit,  to  the  Judge  to  whose  court  the  matter 
is  attached  to  adopt  all  or  any  of  the  pro- 
ceedings under  the  voluntary  winding  up, 
as  he  may  think  just. 

Lord  Jusxicb  Khiuht  Brocb.  —  The 
meeting  at  which  the  registration  in  ques- 
tion in  the  present  case,  was  resolved  on, 
took  place  after— and,  indeed,  was  not  even 
summoned  or  called  before— the  company 
so  registered  had  stopped  payment,  had 
closed  its  doors,  had  publicly  announced  its 
insolvency,  and  had  finally  ceased  to  trans- 
act business.  Of  course,  therefore,  all  this 
had  happened  before  the  registration,  and 
that  registration  was  accordingly,  in  my 
opinion,  an  act  which,  whether  to  be  de- 
scribed or  not  to  be  described  as  fraudulent, 
was  void ;  for  the  6th  section  of  the  statute 
of  1857,  c.  49,  as  I  read  and  understand 
that  aection,  was  not  intended  to  apply  to 
any  company  which,  though  earryuig  on 
baaineH  as  a  banking  company  at  the 
time  of  the  enactment,  should  not  be 
likewise  doing  so  at  the  time  of  regia- 
tration.  An  opposite  view  of  the  enact- 
ment must  necessarily,  in  my  judgment, 
attribute  to  the  legislature  such  an  amount 
of  carelessness  as,  uncompelled,  I  am 
unwilling  to  think  possible.  The  lan- 
guage of  the  statute  does  not,  as  I  con- 
ceive, require  us  to  construe  it  in  such  a 
manner.  On  the  contrary,  to  understand 
the  expression  "  banking  company,"  in 
the  section,  as  I  understand  it,  appean  to 
me  to  put  a  constmction  of  an  ordinary 
and  of  a  strictly  correct  kind,  as  well  as 
one  rei  gertnda  aptioremt  on  Uie  language 
used.  Thinking  the  registration  here 
good  for  nothing,  I  must  hold  that  this 
company,  or  late  company,  was  not  pro- 
perly the  subject  of  what  is  called  a  volun- 
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tary  vinding  up ;  but  had  I  understood 
the  phraseology  of  the  legislature  other- 
vise,  I  should  still  have  considered  the 
particular  circumstances  before  ns  as  ren- 
dering that  course  inconvenient  and  inex- 
pedient :  so  that  my  learned  Brother  and 
myself  arrire  rabttantially  mt  the  tame 
conelnaion. 


L.C.     \    Ex  parte  carl  Robert 
Jan.  18,  28./        ton  frantzius. 

Practice— PetUiw  of  Right, 

Where,  npon  an  application  to  eonjinn 
an  inguisiUon  vpon  a  petition  of  right,  the 
Crown  required  time  to  make  an$aer  thereto, 
the  Court  d&sUntdy  «fNm  extendii^  the  time, 
to  preclude  the  Attorney  General  from 
demurring, 

Jan.  18.  —  Mr,  Archibald  applied  for 
the  appointment  of  a  time  to  confirm  the 
inquisition  iu  this  case,  which  is  reported 
in  26  Law  /.  Rep.  (h.s.)  Chanc.  797. 

The  Lord  Chancellor  ordered  that 
the  inquisition  should  be  confirmed,  unless 
cause  were  shewn  before  the  28th  inst. 

Jan.  28. — Mr.  Archibald  asked  that  the 
rule  for  confirmation  of  the  inquisition 
should  now  be  made  absolute. 

Mr.  Wickena^  for  the  Attorney  General, 
desired  that  a  month's  time  should  begiven, 
in  order  that  he  might  make  answer  to  the 
inquidtion. 

Mr.  Arelnbald  suggested  that  if  this 
time  were  given,  the  Attorney  General 
ought  not  to  be  allowed  to  demur ;  and 
he  refeiTcd  to  Viecount  Canterbury  r.  the 
Attorney  General  (1). 

The  Lord  Chancellor  said,  that  he 
must  give  time  to  demur,  as  the  facts  were 
now  for  the  first  time  stated.  The  Crown 
ought  to  have  the  opportunity  to  dispute 
the  state  of  facts,  or,  acknowledging  them, 
to  demur. 


Wood,  V.C.7 
Jan  26     \  *'*  *ochu88bn. 

Practice — Amendment — Interrogatories. 

A  plaintiff  having  let  the  time  goby  for 
fiUng  Interrogatories  does  not  by  amending 
hie  biU  heeme  enU^d  afiervardt  to  fiU 
them  to  the  whoU  hUl.  The  proper  eomrte 
Is  to  apply  to  the  Court  pxr  an  exfeamm  of 
time. 

The  bill  in  this  ease  was  filed  on  the  SSth 
of  May  \SS7t  was  afterwards  amended, 
but  no  interrogatories  were  filed.  On  the 
8th  of  September  the  defendant  put  in  a 
voluntary  answer;  the  bill  was  re-amended 
on  the  19th  of  September,  and  interroga- 
tories to  the  whole  hill  were  filed  on  the 
1st  of  October.  The  defendant  answered 
such  of  the  interrogatories  as  were  founded 
upon  the  re-amendments,  but  declined 
further  to  answer  the  interrogatories,  on 
the  ground  that  the  time  for  fiUng  them 
had  elapsed.  The  case  now  came  on  upon 
exceptions  to  the  answer. 

Mr.  Rolt  and  Mr.  BaggaUay^  for  the 
exceptions. 

Mr,  DatUel  and  Mr,  Keene,  for  the  de- 
fendant. 

Wood,  V.C,  without  calling  on  the 
defendant's  counsel,  said  that  a  plaintiff 
was  entitled  under  the  present  practice  to 
use  his  discretion  as  to  filing  interroga- 
tories when  he  filed  his  original  bill,  bat 
he  did  not  by  amending  his  bill  become 
entitled  to  file  them  after  the  time  hsd 
elapsed.  If  anything  appeared  upon  a 
voluntary  answer  which  made  it  necessary 
to  file  interrogatories,  the  Court  might  be 
induced  to  extend  the  time,  and  the  pro- 
per course  to  pursue  was  to  make  applica- 
tion for  that  purpose,  but  it  could  not  be 
held  that  wherever  an  amendment  of  sny 
kind  was  made  the  plaintiff  was  entitled 
as  of  course  to  interrogate  to  the  whole 
bill.  The  exceptions  must  be  ovemled, 
with  costs. 


(1)  1  Ph.  SM. 
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Wood,  V.C. 

BlAMVKLL,  B. 

•nd 
Watson,  B. 
1857. 
June  27* 
1858. 
Feb.  13,  Mar.  1. 

Marriage  Settlement  —  Rent-charge  — 
CvKiunit—ReeUal. 

By  ihe  tetiUment  made  on  the  marriage 
o/R.  J.  M.  with  S.  D.  it  was  recited  tkaif 
vpM  the  treaty  for  the  said  marriage  P.  M. 
proposed  and  agreed  to  secure,  ia  manner 
and  subject  at  thereinafter  expressed,  to 
S.  Df  after  the  decease  cf  the  twnivor  of 

the  eaU  P.  M,  and  R.  J,  M,  an 
nsM^.nm  or  yearljf  rent-charge  for  her 
jobUtre,  to  he  ietuing  and  payable  ra(  </ 
the  wtantnr*  and  other  hereditaments  therein^ 
after  charged  therewith,  and  of  or  to  tehiek 
tie  said  P.  M.  was  seised  or  entitled  infee- 
wnple.  By  the  operative  part  of  the  deed 
P.  M,  in  consideration  of  the  intended  mar- 
fiage,  gape,  granted^  bargained,  sold  and 
conjirwud  unto  S.  D.  and  her  ast^ns,  in  case 
the  marriage  should  take  effect  and  she 
should  survive  P.  M.  and  R.  J.  M,  an 
mmual  sum  or  yearly  rent-charge  of  9001., 
t»  be  charged  and  chargeable  upon,  and 
yem^ly  issuing  and  payable  out  of  all  and 
singular  the  manors  or  reputed  mmutrs  of 
M,  N.  and  R,  and  also  all  that  hmhsm- 
heuse  called  M,  in  the  same  county,  md  alto 
ell  and  singular  the  meuuagest  ^c,  in  the 
several  parishes  of  R,  ^e..  In  the  county  of 
Kjofor  to  which  he,  the  said  P.  M,  or  any 
person  in  trust  for  him  was  or  were  seised 
er  entitled  for  an  estate  of  inheritance  at 
lam  or  in  equity,  subject,  as  to  such  of  the 
hercditawunts  as  were  charged  therewith,  to 
«  mortgage  for  a  term  of  2,000  years  ;  and 
f>g  the  same  deed  P.  M,  covenanted,  granted 
«d  agreed  with  S,  D.  thai  so  often  at  the 
Mwi^  should  be  unpaid  for  twenty-one 

she  should  hmte  power,  tubjut  at 
^fereiaid,  to  enter  and  distrain  upon  the 
■MOTf,  ^e.  charged  therewith;  and  for 
Jviher  seeming  the  annuity  P,  M*  gran^, 
tvgnin^,  toid,  demited  and  eoiifirmed  to 
<Ae  trustees  the  manors,  ^e.  therelnf  charged 
^ewitk  for  a  term  of  100  years.  P.  M. 
tnd  R.  J,  JH.  died,  leaving  S.  D,  surviving. 
It  hating  been  subsequently  determined  that 
Bb«  Sbbibii,  XXVIL— CHAva 


P.  M.  had  only  a  life-fyUerett  in  the  estates 
charged  iPttA  ihe  annuity,  U  wot  held,  by 
Bramwell,  B.  and  Watwii,  B.  that  there 
wot  no  eovtnant  in  ihe  tetilemeni  on  which 
S,  D.  or  the  trutteet  could  maintain  an 
action  ;  and  by  Wood,  V.C.  that  there  being 
no  covenant,  the  could  have  no  tpedal  w 
teparate  equity  t^hM  <JW  «ilato  of  P.  M, 

By  the  settlement,  made  on  the  marriage 
of  Blobert  Joseph  Monypenny  with  Susan- 
nah  Dearden,  and  dated  the  10th  of  Jane 
1 835,  to  which  settlement  the  Rev.  Phillips 
Monypenny,  the  unole  of  R.  J.  Mony- 
penny  was  a  party,  after  reciting  amongst 
other  things  as  follows— "And  whereaa. 
upon  the  treaty  for  the  said  intended  mar^ 
riage  the  said  Phillipa  Monypenny  pro- 
posed and  agreed  to  secure,  in  manner  and 
sahjeet  aa  hexefaiaflter  la  expressed,  to  the 
said  Susannah  Dearden^  after  the  decease 
of  the  survivor  of  them,  the  sidd  Phillipa 
Monypenny  and  Robert  Joseph  Mony- 
penny. in  case  she  should  survive  them, 
an  annual  sum  or  yearly  rent-chai^e  for 
her  jointure,  to  be  issuing  and  payable  out 
of  the  manors  and  other  hereditaments 
hereinafter  charged  therewith,  and  of  or 
to  which  the  said  P.  Monypenny  is  seised 
or  entitled  in  fee*simple"  the  said  P. 
Monypenny,  in  consideration  of  the  said 
intended  manii^,  gave,  granted,  bar- 
gained, sold  and  confirmed  nnto  the  said 
SusanniJi  Dearden  and  her  assigns,  in 
ease  the  said  intended  marriage  should 
take  effect,  and  she  should  survive  both 
of  them,  the  said  P.  Monypenny  and  R.  J. 
Monypenny,  an  annual  sum  or  yearly  rent- 
charge  of  300i.,  to  be  chai^d  and  ehaige- 
able  upon,  and  yearly  issuing  uid  payable 
out  of  all  and  singular  the  manors  or 
reputed  manors  of  Maytham,  Nether  For- 
sham  and  Rensham,  in  the  county  of  Kent, 
and  also  all  that  mansion-house  c^led  May- 
tham Hall,  in  the  same  county,  and  also 
all  and  singular  the  measnages,  lands,  tene- 
ments and  heieditamenta  in  the  several 
parishes  of  Rolvenden,  Tenterden,  Beoen- 
den,  S«idharst,  Newenden,  St.  Mary  in 
Wittersham  and  Stone  in  the  Isle  of  Oxney, 
in  the  aaid  county  of  Kent,  of  or  to  which 
he,  the  said  P.  Monypenny,  or  any  per- 
son in  trust  for  him,  was  or  were  seised 
or  entitled  for  an  estate  of  inheritance  at 
law  or  in  equity,  and  to  be  charged  and 
8B 
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chargeable  upon,  and  yearly  issuing  and 
payable  out  of  all  and  singular  rights, 
members  and  appurtenances,  to  the  same 
manors,  hereditanaents  and  premises  be- 
longing or  in  anywise  appertaining,  to  hold, 
in  case  the  said  intendeid  marriage  should 
take  effect,  and  she  the  said  Susannah 
Dearden  should  surriTe  both  of  them*  the 
aud  P.  Monypenny  and  R.  J.  Mony- 
penny ;  but  nererthi^eaB,  subject  and  with- 
out prejudice  as  to  lueh  of  the  said  here- 
ditaments as  were  charged  therewith  to  a 
mortgage  for  a  term  of  2,000  yean,  made 
to  Charles  Dawson,  Esq.,  fay  an  indentur* 
bearing  date  the  31st  of  August  1888,  for 
securing  2,428/.  10s.  and  interest;  and 
also  subject  and  without  prejudice  as  to  all 
the  said  manors  and  other  hereditaments 
to  such  annual  sum  or  yearly  rent-charge 
or  annual  sums  or  yearly  rent-charges 
aa  he,  the  said  P.  Monypenny,  had  already 
charged,  or  should  or  might  thereafter 
chai^  by  hii  last  will  and  testament  or 
any  codicil  or  codicils  thereto,  or  in  any 
other  manner,  in  brour  and  during  the 
widowhood  or  life  of  his  present  wifie, 
Charlotte  Monypenny,  and  to  all  powers, 
&c.  ibr  securing  the  same,  nnto  the  said 
Susannah  Dearden  and  her  assigns,  for  and 
during  her  natural  life,  in  part  of  her  join- 
ture, by  equal  quarterly  payments,  with- 
out any  deduction  or  abatement  whatsoever 
for  or  in  respect  of  any  taxes,  cliarges, 
rates,  assessments  or  impositions,  parlia- 
mentary, parochial  or  otherwise,  or  any 
other  matter,  cause  or  thing  whatsoever ; 
the  first  quarterly  payment  to  be  made  on 
such  of  the  quarterly  daya  as  should  first 
happen  after  the  decease  of  the  survivor 
of  them,  the  said  P.  Monypenny  and  R.  Jf. 
Monypenny.  And  by  the  same  indenture^ 
P.  Monypenny,  for  himself  his  heirs  and 
aarigna,  covenanted,  granted  and  agreed 
with  Susannali  Dearden,  her  executors, 
administrators  and  assigns,  that  in  case 
and  so  often  aa  the  said  annual  sum  or 
yearly  rent-chai^e  of  3001.,  or  any  part 
thereof,  should  at  any  time  or  times  be 
behind  and  unpaid  for  twenty-one  days 
after  any  of  the  days  on  which  the  same 
ought  to  be  paid,  then  and  so  often  it 
should  be  lawful  for  the  said  Susannab 
Dearden,  her  executors,  administrators 
and  assigns,  but  subject  and  without  pre- 
judice aa  aforesaid,  to  enter  into  and 


distrain  upon  the  manors,  hereditaments 
and  premises  thereby  charged  with  the 
payment,  or  any 'of  them  or  any  part 
thereof,  and  to  dispose  of  the  distress  and 
distresses  then  and  there  found  according 
to  law,  as  in  the  case  of  distress  for  rent 
reserved  on  common  leases  for  years,  to 
the  intent  that  thereby  the  said  Susannah 
Dearden,  her  executors,  adminiatrators  and 
assigns,  might  be  fully  paid  and  satisfied 
the  swd  annual  sum  or  yearly  rent-charge 
of  3001.,  and  every  part  thereof,  and  aH 
costs,  charges  and  expenses  attending  the 
recovery  of  the  same ;  and  also  that  in 
case  and  so  often  as  the  aame  annual  sum 
or  yearly  rent-charge  of  800/.  or  any 
part  thereof  should  at  any  time  or  times 
be  behind  or  unpaid  for  forty  days  next 
after  the  same  should  become  due  and 
payable  as  aforesaid,  then  and  so  often, 
although  no  formal  demand  should  have 
been  made  thereof,  it  should  be  lawfiil  for 
the  said  Susannah  Dearden,  her  execnt<aa, 
administrators  and  assigns,  but  subject 
and  without  prejudice  as  aforesaid,  to  enter 
into  and  upon  the  manors,  hereditamoits 
and  premiaes  thereby  charged  with  the  said 
anniul  sum,  or  any  of  th«n  or  any  part 
thereof,  and  to  have,  hold  and  enjoy  the 
aame,  and  receive  the  rents,  issues  and 
profits  thereof,  to  and  for  her  and  their 
own  use  and  benefit,  until  she  or  they 
should  therewith  or  thereby,  or  otherwise, 
be  fully  paid  and  aatisfied  the  said  annual 
sum  and  every  part  thereof,  and  alt  such 
arrears  thereof  as  should  grow  due  dnrii^ 
such  time  as  she  or  they  should  by  virtue 
of  such  entry  or  entries  be  in  possession  oS 
the  said  manor,  &c.  or  any  part  thereof 
tc^ther  with  all  such  sums  of  mon^, 
costs,  charges  and  expenses  whatsoever, 
which  should  be  sustained  or  occasionsd 
by  the  non-payment  or  recoTevy  thereof, 
and  such  possession,  when  taken,  should 
be  without  impeachment  for  waste ;  and 
in  pursuance  and  farther  performance  of 
the  agreement  on  the  part  of  the  said  P. 
Monypenny,  and  for  the  better  securing  to 
the  said  S.  Dearden,  her  executors,  &c., 
the  due  payment  of  the  said  annual  sum 
thereinbefore  charged  or  intended  so  to  be, 
and  in  eonsiden^n  of  10s.,  P.  Mony- 
penny gnuited,  bargained,  sold,  demised 
and  confirmed  to  the  trustees  of  the  settle- 
ment, all  and  singular  the  manors,  fte. 
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thmbj  clurged  ai  aforesaid  with  the  pay- 
ment of  the  nkl  annual  sum,  bnt  infagect 
ud  witbont  prejudice  M  thereinbefore 
nmtioned,  and  also  subject  to  and  charged 
with  the  said  annual  sum,  for  one  hundred 
rem,  if  the  marriage  should  take  efifeet, 
sod  S.  Dearden  should  surrive  both  P. 
Honypeony  and  R.  J.  Monypenny,  from 
Uie  decease  of  the  surriror  of  them,  upon 
truit  to  permit  the  person  or  persons  for 
the  time  being  entitled  to  the  said  manors, 
ftc.  ID  remainder  or  reversion  immediately 
expectant  on  the  determination  of  the 
tom  to  recdre  the  rents,  &c.,  until  the  said 
snnusl  sum  should,  or  some  part  thereof 
■hoald,  be  in  arrear  for  the  space  of  sixty 
dajs,  and  in  case  and  so  often  as  the  same 
should  be  so  in  arrear  upon  trust  out  of 
the  rents,  &c.,  or  by  demising,  leasing, 
mortgaging  or  selling  the  same  manors, 
&c.,  or  any  part  thereof,  for  all  or  any 
part  of  the  term,  or  by  bringing  actions 
agsinst  the  tenants  for  the  recovery  of  the 
rents,  &c.,  to  raise  and  pay  the  said  S. 
Dearden,  her  executors,  administrators 
snd  assigns,  all  such  arrears,  with  costs. 

The  marriage  took  place  shortly  after 
the  execution  of  the  settlement. 

P.  Monypenny,  by  his  will,  dated  the 
Mth  of  Angnst  1889,  devised  the  estates 
charged  wi^  the  annuity  (subject  to  the 
mortgage  and  also  to  tiie  rent^harge  of 
900L  charged  thereon  by  the  manage 
settlement)  to  the  use  of  trustees  for  600 
years,  nptm  trust  to  raise  suffident  monies 
for  the  payment  of  his  debts  (except  any 
debts  secured  by  mortgage,  whioh  were  to 
be  exclusively  paid  and  borne  by  the 
hereditaments  charged  therewith),  and  to 
apply  the  money  so  raised  in  exoneration 
of  his  personal  estate,  and  subject  to  the 
said  term  and  to  the  trusts  thereof,  to  the 
use  of  R.  J.  Monypenny  for  life,  with 
remiiader  to  the  use  of  R.  P.  D.  Mony- 
penny, the  son  of  R.  J.  Monypenny,  for 
life,  with  remainders  over. 

R.  J.  Monypenny  died  in  September 
1842,  and  Susannah  Monypenny,  in  right 
of  her  son,  continued  in  the  oceupation  of 
the  Haytham  Hall  estate  until  the  year 
1851,  whm  she  quitted  the  occupation  in 
puiananee  of  a  decree  of  the  Court  in  the 
KUt  of  Mo»yp«nny  v.  Dering  (1 ),  by  which 

0)  7Hur,568;  i.c.  2  De  Oex,  M.  &  G.  145; 
ULawJ.Itep.(a.s.)Chane.  lUi  22  Ibid.  818. 


it  was  determined  that  P.  Monypenny 
took  only  a  life  interest  in  the  estate 
charged ;  but  she  never  received  any  part 
of  the  annuity  of  300/. 

The  suit  of  Monypenny  v.  Monypenny 
was  instituted  for  the  administration  of  the 
estate  of  the  testator,  P.  Monypenny ;  and 
under  the  decree  in  the  cause,  Susannah 
Monypenny  carried  in  a  claim  for  her 
annuity  under  the  marriage  settlement. 

This  claim  was  reserved  for  the  consi- 
deration of  the  Court  on  the  cause  coming 
on  for  further  consideration,  and  the  Vice 
Chancellor  directed  the  matter  to  stand 
over  for  the  purpose  of  obtuning  the  a^ 
siatance  of  two  Common  Law  Judges  upon 
the  question  whether  there  was  any  cove- 
nant contained  in  the  settlement  which 
would  bind  the  estate  of  P.  Monypenny. 

The  question  was  now  argued  befture  the 
Vice  Chancellor,  assisted  by  Bramwell,  B., 
and  Watson,  B. 

Mr.  Daniel  and  Mr.  C.  C.  Berkeley 
appeared  for  Mrs.  Monypenny. 

Mr.  Roll,  Mr.  Baggaliay  and  Mr.  Hony^ 
man,  of  the  Common  Law  bar,  for  the 
executor. 

Mr.  WUleoek  and  Mr,  JViekem,  for  the 
residuary  legatees. 

Mr.  C.  Hall,  for  other  defendants. 
Mr.  Daniel  was  heard  in  reply. 

The  following  authorities  were  cited : — 

Itandatt  v.  Lynch,  12  Bast,  179. 
Gleyy  v.  GUyy,  4  Bro.  P.O.  614. 
Style  V,  Hearing,  Cro.  Jac.  73. 
Prohert  v.  Morgan,  1  Atk.  440. 
Moneypenny  v.  Maaeall,  2  Coll.  213. 
Howell  V.  Hichardt,  11  East,  633. 
Corbet  V.  Corbet,  1  Sim.  &  S.  612; 

s.  c.  2  Law  J  Rep.  Chanc.  108. 
Swan  V.  Stranaham,  Dyer,  257  a. 
Smith  d.  Dormer  v.  ParJchunt,  8  Atk. 

135;  s.  c.  Willea,  327. 
HatseU  v.  Goathwaite,  Willes,  500. 
Sprint  V.  Hiekt,  Bulst.  part  2,  148. 
Mathea  v.  Bloekmore,  1  Hurl.  &  N. 

762 ;  8.  0.  26  Law  J.  Rep.  (h.s.) 

Exeh.  150. 
Moore  r.  Magrath,  Cowp.  9. 
WaUh-v.  Trevanion,  15  Q.B.  Rep.  733; 

s.  e.  19  Law  J.  Rep  (n.s.)  Q.B.  4.58. 
Parkea  v.  Smith,  Ibid.  297;  a.  e.  19 

Law  J.  Rep.  (h.s.)  Q.B.  405. 
Colmore  v.  Tyndall,  2  You.  &  Jer.  605. 


Digitized  by 


87S 


COUHTS  OF  CHANCERT: 


[VlwSlBIH 


.  Xewti  T.  Reetf  S  Kay  &  J.  183 ;  i.  e. 
20  Law  J.  Rep.  (n.b.)  Chane.  101. 

Money  v.  Jorden,  15  Beav,  372;  b.  c. 
2  De  Gex,  M.  &  O.  318;  21  Law 
J.  Rep.  (n.b.)  Chane.  531.  893; 
5  H.L.  Cas.  185;  23  Law  J.  Rep. 
(n.s.)  Chanc.  865. 

Cholmondeley  v.  Ciinton,  2  J.  &  W.  1. 

1  Com.  Dig,  690,  tit.  *  Giant,'  '  An- 
nuity.' 

3  Ibid.  288,  tit.  <  Covenant.* 
3  Cr«Me  Dig,  307. 

Co.  LU,  141a,  144    146  a,  S19,  330. 

RM,  jibr.  336. 

Bro.  Abr,  833,  tit.  *  Gnnt.' 

1  TTdu.  Saund,  833,  n. 

3  JSJocA.  Con.  804. 

Feb.  13.  —  Bbahwsll,  B.  delivered 
the  written  opinion  of  himaelf  and  Wat- 
son, B.,  at  follows In  this  case  the 
rent-chai^e  being  secured  on  or  issuing 
out  of  land  of  a  portion  of  which  the 
grantor  was  seised,  and  to  which  the 
grantee  has  had  recourse,  the  grantee  has 
no  power  to  treat  it  as  an  annuity  and  sue 
for  it  as  such.  It  is  conceded,  therefore, 
that  the  only  question  is,  is  there  a  cove- 
nant in  the  manriage  settlement  on  which 
the  grantee  or  the  trnsteas  of  the  term 
could  maintun  an  action  in  the  events 
which  have  occnxred  7  Now,  this  is  not  a 
qnettaon  of  intention  ;  that  is  to  say,  we 
are  not  to  speculate  on  the  existence  of 
any  intention  in  the  grantor's  mind,  and 
decide  the  case  as  we  believe  that  he  had 
or  had  not  the  intention  to  covenant  as 
all^d ;  but  we  are  to  ascertain  the  mean- 
ing of  the  words  used  to  determine  the 
intention  expressed,  and  decide  accord- 
ingly. Now,  it  is  said  the  terms  used  in 
the  deed  are  terms  of  art,  which  have  a 
definite  legal  meaning,  and  must  be  con- 
strued accordingly.  But  assuming  that  to 
be  so,  it  is  certain  that  the  context  may 
shew  that  they  are  not  used  in  this  sense. 
The  word  "  son "  has  a  definite  legal 
meaning,  viz.,  legitimate  son,  but  if  in  a 
deed  it  appeared  that  a  person  was  speak- 
ing of  his  illegitimate  children,  it  is  clear 
the  word  **  son  "  might  mean  an  illegitimate 
SOD.  This  premised,  we  now  proceed  to 
examine  the  deed,  and  tlie  matters  relied 
on  by  Mrs.  Monypenny.  We  think  that 
as  she  is  a  purchaser  for  valuable  consi- 
deration, the  deed  ought  to  have  the  same 


eonstmetion  as  tiioogfa  iho  bad  ipven  an 
equivalent  money  value  for  the  snnnity. 

Now,  we  think  that  the  recital  of  the 
agreement  to  gmnt  the  annuity  would,  if 
read  by  itself,  be  a  recital  that  the  grantor 
was  seised  in  fee  of  or  otherwise  entitled 
to  the  lands  to  be  chained.  It  is  doubtful 
whether  the  words  in  the  grant,  "  of  or  to 
which  the  said  P.  Monypenny,  or  any  per- 
son in  trust  for  him,  is  seised  or  entitled 
for  an  estate  of  inheritance  at  law  or  in 
equity,"  apply  to  the  manors  of  Maythan, 
Nether  Forsham  and  Rensham,  and  the 
mansion,  or  only  to  "  all  and  singular  dw 
messuages,  &c.  in  die  parishes  of  RolTaii- 
den,  &c,,  in  the  county  of  Kent,**  therein 
identifying  them.  Assuming,  however,  this 
doubt  resolved  in  fkvour  of  the  plaintiff, 
then,  by  the  recital  and  grant  together,  it 
is  recited  that  the  grantor  has  an  estate,  or 
is  otherwise  entitled  infee  simple,  in  certain 
named  lands ;  these  he  afiects  to  charge, 
and  also  charges  all  other  lands  in  eertaia 
parishes,  in  which  he  has  a  legal  or  equit- 
able estate  of  inheritance.  But  the  recitsl 
would  not  operate  by  itself  as  a  covenaat 
by  the  grantor.  It  is  not  an  undertaking 
or  agreement  by  him  that  anything  bss 
happened  or  exists  or  shall  happen ;  it  is  a 
statement  of  a  faet,  is  the  language  of  both 
parties,  and,  treated  aa  an  estoi^iel,  binds 
both— the  grantee  as  much  as  the  grantor 
—to  deny  his  seisin.  Nor  would  the  mare 
words,  "give,  grant,  bargain  and  sell,"  as 
applied  to  the  creation  of  an  annuity, 
operate  as  a  covenant,  because  alone  they 
merely  assert  a  power  to  give  or  create  an 
annuity.  Nor  do  we  think  that  the  words 
used  in  the  creation  of  the  power  to  dis- 
train, extensive  as  they  are,  **  covenants, 
grants,  and  agrees  that  it  shall  be  lawftal 
when  the  rent-charge  is  in  arrear,  for  the 
grantee  to  distrain  on  the  premises,"  sre 
an  express  covenant  that  he  shall  hare 
power  to  do  so.  We  think  that  "  ootc- 
nants"  and  "  agrees"  mean  no  more  tbsa 
"grants."  So  far,  therefore,  we  think 
there  is  no  covenant.  But  the  grantor 
gives,  grants,  bargains  and  sells  a  rent- 
charge  to  be  charged  and  cliai^eable  upon, 
and  yearly  issuing  and  payable  out  of  cer- 
tain named  lands,  and  all  others  of  which 
the  grantor  may  be  seised  or  entitled  to  an 
estate  of  inheritance ;  and  he  coTenantB) 
grants  and  agrees,  that  when  the  rent- 
charge  is  in  arrear,  it  shall  be  lawAiI 
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her  to  ^tndn.  on  die  pmniMa  thereby 
diarged,  and  alto  that  it  shall  be  lawful 
for  her  to  enter.    He  afterwards  bargains, 
lells,  and  demises  the  premises  to  the  trus- 
tees to  secure  the  annuity.    This  imports 
the  power  to  do  what  he  assumes  to  do, 
whether  because  seised  in  fee  or  otherwise 
entitled,  as  much  in  this  grant  of  annuity 
charged  on  and  issuing  out  of  the  lands, 
and  in  this  grant  of  a  power  of  distress  on 
these  lands  as  deniti,  dedi  or  eoneesn,  or 
batgam  and  sell,  give  and  grant,  assume 
the  power  to  do  what  those  words  purport 
to  do.    Here  tlie  grantor  assnmea  the 
to  giant  this  annuity  out  of  certain 
and  diaigea  than  widi  It    Then  it 
ii  said,  wby  is  there  not  As  much  an  im- 
plied eoTonant  for  title  to  do  ao  in  this 
esse  as  in  those  where  the  words  used  were 
those  ahoTe  mentioned  7  If  the  words  "  of 
which  he  or  some  person  in  bust  for  him 
is  seised  of  an  estate  of  inheritanee  at  law 
or  in  equity,'*  apply  to  the  named  premises, 
why,  as  those  are  the  grantor's  words,  are 
tbeynotacoTonantby  him,  which  covenant 
is  broken  ?    To  shew  that  these  words, 
"hai^in,  sell  and  demise,"  are  words  of 
corenant  tot  tide.  Cm.  Dig.  tit.  *  Cove- 
nant/  A»  4,  HebaH,  12,  are  referred  to. 
The  corenant  for  farther  asanranee  relating 
to  other  Ind  doea  not  mtteet  Uie  question. 
Bat  audi  a  corenant  as  is  contended  for  la 
a  eorenant  in  law,  if  at  all,  and  a  corenant 
that  the  grantor  has  a  legal  estate — for 
there  cannot  be  a  corenant  implied  from 
radi  words  that  the  eorenantor  has  an 
equitable  estate.    Then  if  by  the  deed  it 
appeared  that  the  estate  the  grantor  had 
and  charged  was  an  equitable  estate,  surely 
there  would  be  an  implied  covenant  by 
the  worda  "  gire,  grant  and  demise."  Such 
a  oonstruction  would  make  the  deed  run 
Ana : — **  Whereas  I  am  seised  of  an  equit- 
able estate  in  certain  lands,  out  of  which  I 
grant  an  annuity,  and  corenant  I  am  seiaed 
ID  fee  of  a  legal  estate  therein,"    In  like 
manner,  if        reeital  shewed  that  the 
grantor  did  not  know  or  afflnn  whether  hia 
estate  was  legal  or  equitable,  it  would  be 
ODTeasonable  to  imply  a  covenant  which 
•apposed  he  had  a  legal  estate.  Now  here 
tiie  recital  is,  that  the  grantor  is  seised  or 
otherwise  entitled  to  the  named  estates. 
This  would  undoubtedly  operate  to  cfaai^ 
*nA  of  tiiese  tenements  as  he  bad  an  equit- 


able interest  in.  That  tiie  reeital  !a  not 
of  a  legal  estate  merely,  is  confirmed  by 
his  afterwards  charging  all  lands  of  or  in 
which  he  has  any  legal  or  equitable  inter- 
eat  ;  indeed,  it  is  by  no  means  clear,  as  we 
hare  said,  that  those  words  do  not  apply 
to  the  named  estates  as  well  as  all  others. 
Then  is  it  reasonable  or  possible  to  imply 
a  covenant  which  would  involve  the  neces- 
sity of  the  estates  charged  being  legal 
estates,  when  it  is  manifest  the  grantor  in 
the  same  deed  supposes  his  interest  in  the 
estate  charged  may  be  equitable  only? 
We  think  not.  The  plaintiff*a  construction 
makea  the  deed  run  thua "  I  am  aeised 
in  lee  at  law  or  in  equity,  I  don't  know  or 
say  which,  of  certain  estates  out  of  which 
1  grant  an  annui^  with  which  I  ehai^ 
those  estates ;  I  also  covenant  I  am 
seised  in  fee  of  a  legal  estate  therein." 
This  cannot  l>e.  We  think,  therefore, 
there  is  no  covenant  in  this  deed  for  title 
or  quiet  enjoyment.  That  opinion  renders 
it  unnecessary  to  consider  the  other  ques- 
tion, riz.,  whether  the  grantor  being  dead 
any  action  could  be  maintained.  We  wish 
to  repeat,  we  disclaim  acting  on  what  may 
beguessedtobethegiantor'sintentioa.  He 
probably  did  not  intend  to  corenant,  nor 
did  ihe  grantee  probably  suppose  there 
was  a  eorenant  ;—Hio^  howerer,  beenuae 
they  intended  the  contrary,  but  because 
they  did  not  anticipate  the  case  that  haa 
arisen,  and  so  had  no  intention  on  the  sub- 
ject. This  would  not  prevent  the  effect 
of  words  in  themselves  efficacious  to  create 
a  covenant;  but  for  the  reasons  we  have 
given,  we  think  the  words  here  create  no 
covenant. 

March  1.— Wood,  V.C.  said  it  would 
be  pushing  the  doctrine  in  Money  v.  Jordm 
a  great  deal  too  far  to  apply  it  in  such  a 
case  as  this.  In  that  case,  irrevocable 
engagements  were  entered  into  upon  the 
faith  of  representations  made  before  mar< 
riage.  Here  there  was  nothins  on  the  face 
of  the  deed  but  this  recital.— {His  Honour 
read  it.]— Unless  there  was  a  covenant 
there  was  no  special  or  separate  equity. 
The  lemied  Barons  had  decided  that  there 
was  no  covenant,  and  he  could  not  give  the 
plaintiff  any  higher  rights  than  those  she 
would  have  at  law. 
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LoRD«  Justices.  > 
March  9. 12.  13,  19.  j  "* 

BanltrufUi^ — Pwrchat  of  Claim  hjf  am 
Assignee. 

A.  G.  P,  a  creditor  of  H,  a  bankrupt, 
told  his  dividend  up  to  S$.  in  the  poundt  to 
Wt  a  toUeilory  who  had  been  emploged  by 
H,  before  Ait  bankruptcy.  A.  Q.  P.  hav- 
it^  diteovered  that  W,  was,  as  to  one  moiety, 
a  purchaser  as  trustee  for  Q,  the  acting 
creditors'  assignee  ( who  with  his  partners 
were  employed  as  accountants  under  the 
bankruptcy),  filed  a  bill  to  set  aside  the 
sale,  and  to  have  an  account  taken,  but  the 
bill  was  dismissed  by  one  of  the  Vice  Chan- 
cellors, as  against  W,  so  far  as  the  purchase 
was  on  his  own  account,  but  his  Honour 
directed  an  issue  to  try  whether  A.  G.  P. 
was  aware  that  the  purchase  was  made 
partly  on  behalf  of  Q,  the  assignee : — Held, 
on  appeal,  reversing  this  decision,  that  the 
aaie  must  he  set  aside  and  accounts  on  both 
sides  he  lakeu. 

Purposes  by  ass^fneea  of  bankrupts  of 
claims  on  the  estate  ore  contrary  to  pubUe 
policy  and  to  the  policy  of  the  Bankrupt 
Law, 

Even  a  fair,  open,  bond  jide  purchase  by 
an  assignee  cannot  be  upheld  for  Vie  benefit 
of  the  estate,  if  the  vendor  quesi^ns  iU 
Per  Lord  Justice  Turner, 

This  was  an  appeal  presented  by  Mr. 
Alexander  Oopsell  Pooley,  the  plaintiff, 
against  a  decree  of  Vice  Chancellor  Kin- 
dersley,  reported  ante,  p.  180,  ivhere  the 
iacts  are  detailed,  as  they  are,  also,  in  the 
judgment. 

The  Vice  Chancellor  hanng  held  that 
an  issue  must  be  directed  as  to  part  of  the 
transactions  in  dispute,  the  plaintiff  ap- 
pealed from  the  whole  decree. 

Mr.  Glasse  and  Mr.  De  Gex,  for  the 
appellant. 

Mr.  Swanston  and  Mr.  G.  M.  Giffard, 
for  Mr.  Quilter. 

Mr.  Baily  and  Mr.  Wickens,  for  Mr. 
Whidbome. 

Mr.  Shapter,  for  Mr.  Brunskill's  repre- 
sentatives. 

Mr.  Glasse  was  heard  in  reply. 

TheauUiorities  cited  on  the  appeal  were 


the  same  as  wan  relied  upon  in  the  CoBTt 
below. 

March  1 9.  —  Lord  Josttce  Emight 
Bruce.— In  the  month  of  March  1853 
Mr.  Hennet,  who  was  a  trader  in  ezten- 
siTe  business  as  a  railway  contractor  and 
otherwise,  was  adjudicated  a  bankmpt, 
owning,  I  believe,  at  the  time  a  eourider- 
able  property  of  Tarious  kinds,  but  also 
largely  indebted.  Assignees  under  die 
bankruptcy  were  chosen  and  appointed 
in  April  185S.  Afterwards,  in  NoTember 
of  that  year,  in  April  1854,  and  in  May 
1854  respectively,  the  plaintiff,  who  vaa 
one  of  the  bankrupt's  creditors,  executed 
the  first,  and  signed  the  others  of  these 
instruments — a  deed,  dated  the  1st  of 
November  1853,  expressed  to  be  made 
between  the  plaintiff,  described  as  of  Lon- 
don, iron-merehant,  of  the  one  part,  and 
the  defendant  John  Whidbome,  of  TeigQ< 
mouth,  in  the  county  of  Devon,  Esq.,  of 
the  other  part;  and  it  recited  that, 
"  Whereas  the  said  Alexander  Gopsell 
Fooley,  the  plaintiff,  one  of  the  endi- 
tors  of  George  Hennet,  of  Duke  Street, 
Westminster,  having  also  establishments 
in  divers  other  places,  railway  contractor, 
shipowner,  engineer,  timber  -  merchant, 
lime-burner  and  coal-merchant,  a  bank- 
rupt, is  entitled  to  prove  under  the  bank- 
ruptcy of  the  said  George  Hennet,  to  the 
amount  of  23,443/.  lis.  2(2.,  which  ii 
admitted  to  be  proveahle  upon  the  said 
estate ;  and  whereas  no  dividend  hath  yet 
been  paid  upon  the  said  estate ;  and 
whereas  the  said  parties  hereto  anticipate, 
or  have  reason  to  believe,  tiiat  there  will  be 
a  dividend  or  dividends  payable  under  the 
said  bankruptcy,  exceeding  8«.  in  die 
pound ;  and  whereas  the  said  Alexander 
Gopsell  Pooley  hath  agreed  with  the  said 
John  Whidbome  to  sell  to  him  the  said 
debt  of  23,443/.  lU.  ^d.,  subject,  never- 
theless, to  the  said  John  Whidbome  re- 
paying to  him,  the  said  Alexander  Gopsell 
Pooley,  all  sum  and  suras  of  money  si 
hereinafter  mentioned,  that  may  be  pay- 
able by  way  of  dividends  thereon,  exceed- 
ing and  after  payment  of  the  said  dividend 
of  8«.  in  the  pound,  when  and  as  the  tsid 
John  Whidbome  may  receive  the  same 
under  the  said  bankruptcy  by  virtue  of 
the  assignment  hereinafter  contained." 
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Now,  this  indntnre  witneueth  that,  in 
eoHidentioii  of  the  anm  of  7,000<.,  paid 
by  Mr.  Vhidborne  to  Mr.  Pooley  at  the 
time  of  the  execnUon,  the  receipt  of  which 
ii  acknowledged  in  the  osnal  way,  the 
Mid  Alexander  Gopsell  Pooley  grants, 
Urgaiaa  and  sella  in  the  usual  way,  to 
Ur.  Whidbome  "  all  that  the  said  sum  of 
33,4432.        2d.,  heing  the  said  debt  due 
sod  owing  to  him  the  s^d  Alexander 
Pooley  from   the  said  George  Hennet, 
ind  admitted  to  be  proveable  as  herein- 
bcfbre  mentioned  against  the  said  estate ; 
udtlso  all  dividend  and  dividenda,  sum 
and  sums  of  money  to  become  due  and 
payable  for  the  same,  and  aU  the  estate  of 
the  said  A.  O.  Potdey/*  and  so  on,  and  all 
powers,  to  hold  to  Mr.  Whidbome  in  Uie 
oinal  way,  snhjeet  to  the  proTisoes  after 
cootained  in  reference  to  the  excess  of  divi- 
dend afterwards  to  become  payable  on  the 
laid  baakmpt's  estate  over  and  exceeding 
Ss.  in  the  pound  on  the  said  debt.  Then 
there  is  the  usual  power  of  attorney,  the 
nsnal  forms  are  gone  through,  and  there 
is  that  provision  to  which  reference  was 
made  for  restoring  the  surplus  beyond  8s. 
in  the  pound.    To  that  instniment  there 
was,  as  it  has  been  admitted,  annexed, 
although  now  accidentally  dissevered  or 
separated  from  it,  a  paper  in  these  terms, 
ngaeit  as  I  have  said,  by  Mr.  Pooley,  to 
effeet: — "Memorandum,   that,  al- 
thoi^h  it  ii  stated  by  the  within  deed 
that  the  eomiideration  sum  of  7,000f. 
was  paid  at  or  before  the  sealing  and 
delivery  of  the  within  indenture,  yet  it  is 
hereby  declared  by  the  said  Alexander 
Gopsell  Pooley  and  the  said  John  Henry 
Hackenzie,  on  behalf  of  the  said  John 
Whidbome,  that  such  consideration-money 
was  not  so  paid,  and  that   the  whole 
amount  thereof  remains  unpaid  ;  and  it  is 
agreed  by  and  between  the  within-naraed 
parties,  diat  on  proof  of  the  said  debt  of 
23,443/.  lis.  2d.  by  the  said  A.  G.  Pooley 
apoDst  the  estate  of  the  said  George  Hen- 
oet  being  admitted  by -the  Commissioner 
mider  the  bankruptcy  against  George 
Hennet,  and  on  the  same  being  admitted 
on  the  file  of  the  proceedings  under  such 
haakruptcy,  the  said  consideration-money 
of  7,000/.  shall  be  paid  by  the  said  John 
Whidborne  to  the  sud  Alexander  Gopsell 
Pooley,  and  the  within  assignment  and  the 


bills  therein  referred  to  handed  over  to 
the  laid  John  Whidbome,  or  as  he  shall 
direct."  The  next  instrument,  as  I  have 
said,  was  in  April  1854,  dated  the  3rd  of 
that  month,  between  Mr.  Pooley,  described 
here  as  a  bill-broker,  of  the  one  part,  and 
John  Whidbome,  of  Teignroouth,  Devon, 
of  the  other  part,  whereby,  in  considera- 
tion of  8121.  lOi.  to  Alexander  G.  Pooley 
in  hand  paid  by  the  said  John  Whidbome 
before  execution  thereof,  as  Alexander 
Pooley  acknowledges,  he,  the  said  Alex- 
ander Pooley,  doth  thereby  agree  to  sell 
and  assign  to  the  said  John  Whidbome 
the  whole  of  his  remaining  right  and  in- 
terest of  and  in  the  debt  or  sum  of 
23,OO0l.  and  a  Araetion,  proved  by  the 
said  Alexander  Pooley  under  the  bank- 
raptey  of  the  said  George  Hennet,  over 
and  above  the  dividend  of  8a.  in  the 
pound,  by  an  indenture  of  assignment 
dated  blank,  and  made  between  the  said 
Alexander  Pooley  of  the  one  part,  and 
the  said  John  Whidbome  of  the  other 
part,  mentioned,  and  of  and  in  all  future 
dividend  or  dividends  henceforth  to  be 
declared  in  respect  of  the  said  debt  of 
23,4432.  lis.  2d.;  and  the  said  Alexander 
Pooley  further  agreed  to  execute  to  the 
said  John  Whidbome,  at  his  expense,  any 
ftirther  deed  as  counsel  might  advise  to  be 
necessary  for  the  better  assigning  to  him 
the  said  right  and  interest  of  the  said 
Alexander  Pooley  thereby  agreed  to  be 
sold,  and  all  necessary  powers  for  receiv- 
ing and  giving  discharges  for  the  same ; 
and  there  is  a  receipt  for  the  purchase- 
money  added.  The  last  of  the  three  iu- 
struments  is  a  memorandum  of  agreement, 
dated  the  26th  of  May  1854,  made  between 
Alexander  Gopsell  Pooley  of  the  one  part, 
and  John  Whidbome  of  the  other  part, 
whereby,  "  in  consideration  of  SOOl.  ster- 
ling to  the  said  Alexander  Pooley  in  hand 
paid  by  the  said  John  Whidbome,  the 
receipt  of  which  is  acknowledged,  Alexan- 
der Pooley  doth  agree  to  sell  and  assign  to 
the  said  John  Whidbome  the  debt  or  snm 
of  750/.  due  to  Alexander  Pooley  from 
George  Hennet,  the  bankrupt,  under  and 
by  virtue  of  a  bill  of  exchange  for  750l., 
dated  the  3rd  of  Febraary  1858,  drawn  by 
Hennet  upon,  and  accepted  by,  Hennet, 
and  duly  indorsed  to  Alexander  Pooley, 
which  said  debt  is  to  be  proved  by  the 
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said  Alexander  Pooley  ander  the  bank- 
ruptcy of  the  said  George  Hennet,  toge- 
ther with  all  dividend  and  dividends  to 
be  payable  upon  and  in  respect  of  the  sud 
debt*  and  jUexander  Fooley  agrees  to 
execute  a  proper  deed  for  the  purpose, 
and  authorise  the  official  assignee  under 
the  bankmptcy  to  pay  over  to  John  Wbid- 
borne  all  dividend  and  dividendi  to  be- 
come payfible  upon  or  in  respect  of  the 
said  debt  of  750^."  The  defendant,  Mr. 
Whtdbome,  mentioned  in  these  documents, 
signed  or  executed  the  first  by  an  agent 
or  attorney,  his  partner  Mr.  Mackenzie, 
and  also  by  the  same  Mr.  Mackenzie  signed 
the  memorandum  annexed  to  it.  Mr. 
Whidborne  is,  and  then  was,  a  solicitor, 
and  I  believe  a  banker  likewise.  The 
proof  of  the  plaintiff's  greater  debt, 
S3,000{.  and  a  fraction,  wac  made  under 
the  bankruptcy  on  the  11th  of  November 
1858,  the  &y  on  which  the  first  divideiid 
of  2«.  6(1.  in  the  pound  was  declared  in 
the  bankruptcy.  The  smaller  debt  was 
not  yet  proved  under  it.  The  three  sums 
mentioned  in  the  three  instruments  of  sale 
as  the  prices  contracted  to  be  paid  to  the 
plaintiff,  were  paid  to  him  in  the  years 
1853  and  1854;  but  the  dividends  declared 
on  the  proof  having  been  such  as  to  render 
the  first,  if  not  both  the  first  and  second, 
of  the  purchases  profitable,  the  bill  iu  the 
present  cause  was  filed  in  October  1856 
for  the  purpose  of  being  relieved  from  the 
tiiree  sales.  It  appears  that  each  of  the 
purchases  was  made  by  Mr.  Whidborne  on 
the  behalf  and  on  the  account  and  for  the 
benefit  a£  himself  and  the  defendant  Mr. 
Quilter,  and  this  with  Mr.  Quilter's  privi^ 
and  consent  from  the  beginning.  It  ap- 
pears also  that,  as  respects  Mr,  Whid- 
bome's  share  as  distinguished  from  Mr. 
Quilter's  share  in  the  first  purchase, 
Mr,  Whidborne  bought  on  the  behalf  and 
on  the  account  of  himself  and  of  Mr. 
Brunskill,  now  deceased,  whose  executors 
are  amongst  the  defendants  and  claim  title 
accordingly.  The  purchase-monies  paid 
as  already  mentioned  to  the  plaintiff  were 
so  paid  with  the  money  of  himself  and 
Mr.  Bmnskill,  or  one  of  them,  as  to  the 
7,0001.,  and  with  the  money  of  Messrs. 
Quilter  and  Whidborne,  or  one  of  them, 
as  to  the  rest.  Mr.  Whidborne,  though 
not,  I  believe,  employed  under  the  bank- 


ruptcy, had  been  the  solicitor  or  one  of 
the  solicitors  of  Mr.  Hennet  before  liis 
failure.  Mr.  Brunskill,  a  tradesman  ec 
retired  tradesman,  appears  to  have  acted 
in  the  matter  of  the  first  purchase  wholly 
by  and  through  Mr.  Whidborne ;  and  it 
is  clear  that  if  Mr.  Whidborne  euuiot 
maintun  that  purchase  so  &r  as  he,  Mr. 
Whidborne,  was  beneficially  interested  m 
it,  neither  can  he  do  so  on  behalf  of  the 
executors  of  Mr.  Brunskill,  nor  can  thois 
executors,  to  the  extent  of  Mr.  BniDskiU's 
interest,  or  for  any  purpose,  miuntain  it. 
The  plaintiff's  claim  for  relief  against  the 
sales  is  founded  mainly  or  alone  on  the 
connexion  of  Mr,  Whidborne  with  Mr. 
Quilter,  whom  the  16th  paragraph  of  the 
bill  describes  in  these  terms :— "  The  sud 
William  Quilter  carries  on  with  Mr.  Wil- 
liam Ball,  tiie  busineBs  of  acconntants, 
under  the  firm  of  Quilter  &  Ball,  and  the 
said  firm  had  been  employed  by  the  ssid 
Geo^  Hennet  in  his  affidra  previocsly 
to  his  bankruptcy,  and  subsequently 
thereto  were  employed  by  the  assignees 
under  the  said  bankruptcy  to  take  the 
accounts  thereunder,  and  by  means  of  inch 
employment  of  his  said  finii^''and  by  reason 
of  his  sajd  office  as  assignet?,  the  said  Wil- 
liam Quilter  had  means  of  knowing  the 
state  of  the  assets  of  the  said  bankrupt, 
and  the  probable  amount  of  the  dividends 
which  would  be  declared  under  the  said 
bankruptcy  far  superior  to  Uiose  possessed 
by  the  plaintiff."  It  is  shewn  by  the 
materials  before  us,  or  it  is  a  juat  infereoce 
from  them,  that  the  statements  in  ^hst 
pan^raph  are  substantially  correct.  The 
words  *'  said  office  of  assignee'*  contained 
in  it  are  explained  by  other  parts  of  the 
bill,  the  truth  being  that  Mr.  Quilter  ii 
one  of  the  creditors'  assignees  under  the 
bankruptcy,  was  so  originally,  and  has 
been  so  continually  since  his  appointment 
in  April  1853.  Of  course,  therefore,  it 
was  impossible  for  Mr.  Quilter  fi^tfiUly 
to  acquire  by  purchase  for  his  own  advan- 
tage any  interest  in  the  debts  so  sold,  as 
already  stated,  in  November  1853,  April 
1854,andMay  1854, orin  part Uiereof;  and 
the  pluntiff  having,  in  the  summer  of  1856, 
exhibited  uneasiness  in  the  shape  of  a  law- 
yer's letter,  not  of  the  gentlest  kind,  Mr. 
Quilter  became  convinced  that  retention 
for  himself  waa  impracticable ;  but  he  ap- 
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pan  to  bave  ttiongfat  it  the  best  course  to 
let  the  eitate  under  the  bankruptcy  have, 
if  j>ossible,  the  benefits  of  his  profits  so 
obtained.    He  had  accordingly  conceded, 
or  professed  to  concede,  them  to  the 
assignees  in  that  character,  though  admit- 
ting, as  he  does,  that  it  was  for  his  own 
{Hirate  account,  and  with  a  view  to  his 
own  private  advantage  that  he  joined  in 
each  purchase.    His  co-asaignees,  who  are 
sbo  defendants,  having  accepted  the  con- 
eesiiott,  they  and  all  the  other  defendants 
resist  the  demand  of  the  plaintiff,  and  unite 
in  ssyingthathehas  no  ground  of  complaint, 
Bor  any  title  to  relief.  '  The  dispute  sub- 
stantially narrows  itself  to   a  dispute 
between  Mr.  Quilter  and  the  plaintiff,  be- 
eaose  Mr.  Whidborne,  with  the  privity  and 
concurrence   contemporaneously  of  Mr, 
Qoilter,  made  the  purchase  on  the  behalf 
sbd  on  the  account  of  both  of  them  ;  Mr. 
Whidborne  did  not  acquire,  nor  has  he 
with  regard  to  the  whole  or  any  portion  of 
the  benefit  of  the  purchases,  any  better 
title  against  the  plaintiff  than  Mr.  Qailter 
voald  have  acquired  or  had,  if  Mr.'^Vhid- 
borne,  with  the  privity  and  consent  origin- 
slly  and  throughout  of  Mr.  (tuilter,  had 
seled  originally  and  throughout  the  whole 
tnnsaction  as  his  agent  merely,-  un^r  his 
ioitmctioas  solely,  and  on  his  account 
sltt^ether.    Is  then  the  plaintiff  entitled 
to  relief  against  Mr.  Quilter  ?    That  ques- 
tion must,  in  my  opinion,  be  answered  in 
the  affirmative.    As  assignee  he  was  and 
is  a  trustee  for  the  creditors,  of  whom  the 
plaintiff  was  one.    The  purchases,  which 
were  in  effect  purchases  of  portions  of  a 
trast-fiind  raiiouily  constituted,  and  of  no 
certain  amount,  under  the  management 
vd  administration  of  trustees  for  the  bene- 
fit of  numerous  persons,  were  made  by 
one  of  those  trustees  from  one  of  those 
persons.    To  say  nothing  of  considera- 
nons  of  public  policy,  a  purchase  of  this 
I     description  can,  at  least,  not  be  maintained 
I     by  an  assignee  against  a  creditor,  without 
proof  that  before  the  sale  the  assignee  had 
ctmfflunieated  to  the  creditor  all  the  infor- 
!    natioB  in  the  possession  or  reach  of  the 
aiBgiiee  eoneeraing  the  state  and  the 
j    aunint  of  asseta,  and  the  likelihood  or 
tbinee  of  their  realisation  both  as  to  time 
and  otberwiae,  mod  die  extent  of  the  de- 
antads  on  them,  and  the  prospect  as  to 
Haw  Snns,  XXVlI^usa 


dividends.  Mr.  Quilter,  in  the  present 
instance,  is  not  shewn  to  have  done  so, 
and  I  consider  it  a  just  inference  from  the 
materials  before  us,  that  he  had  all  along 
important  knowledge  and  means  of  calcu- 
lation and  grounds  of  expectation  respect- 
ing the  assets,  which  the  plaintiff  had  not. 
It  is  said  for  the  defendants  that  the 
plaintiff  was  aware  from  the  beginning 
that  he  was  dealing  substantially  with  Mr. 
Quilter,  and  not  alone  with  Mr.  Whid- 
borne, or  with  Messrs.  Whidborne  and 
Brunskill.  That  circumstance,  if  true,  I 
consider  as  of  no  moment,  nor  do  I  agree 
in  the  view  of  the  bill  taken  by  the  defen- 
dants, who  insist — erroneously,  as  I  con- 
ceive—that it  puts  the  plaintiff's  case 
wholly  on  his  alleged  ignorance,  when  he 
made  the  sales,  that  Mr.  Quilter  was  a 
purchaser.  The  defendants  also  contend 
that  the  suit  was  instituted  too  late,  and  that 
the  sales  of  1854  amounted  to  a  confirma- 
tion of  that  of  1853.  Neither  to  this, 
however,  can  I  accede.  There  was  not,  I 
think,  on  the  part  of  the  plaintiff  any  in- 
tentitm  to  confirm  the  sale  of  1858,  nor  is 
it  proved  that  in  1854  he  was  aware  of 
his  rights  in  that  respect.  Nothing  but  a 
special  state  of  circumstances  could  render 
a  suit  instituted  in  October  1856  for  the 
purpose  of  setting  aside  sales  made  in 
November  1853,  and  in  April  and  May 
1854,  too  late,  and  there  is  no  such  state  of 
circumstances,  as  I  conceive,  here.  Nor 
is  there,  I  think,  the  least  ground  for  the 
argument  that  anythingsaid  by  Lord  Eldon 
in  the  cases  cited  at  the  bar  from  Vesey^s 
Reports,  or  in  any  one  of  them,  is  incon- 
sistent with  the  plaintiff's  title  to  relief. 
Before  concluding,  I  Uiink  it  right  to  read 
two  other  documents  in  evidence:  one,  a 
letter  of  the  25th  of  October  1853,  from 
Mr.  Quilter  to  Mr.  Whidborne,  in  these 
terms  :— 

*'  Dear  Sir, — I  send,  on  the  other  side, 
copy  of  a  letter  which  I  have  this  day 
received  from  Mr.  A.  G.  Pooley,  in  which 
he  offers  to  sell  his  proof  for  23,4432. 
lis.  2d.  on  the  estate  of  Hennet,  at  and 
for  the  sum  of  7,000^.,  about  6f.  in  the 
pound,  provided  he  receives  all  above  8«. 
If  you  think  this  proposition  worth  your 
accepting  on  similar  terms  with  those  of 
Geo^  Hudson,  cometo  town  with  2,500j.t 
and  telegraph  early  to<moiTow  whether, 
30 
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and  wben,  I  am  to  expect  you.  Cannan 
and  I — iJiat  is,  the  official  assignee  — 
Cannan  and  I  have  abandoned  all  idea  of 
coming  into  Devonshire  this  week.  I  am 
yours  truly,  (Signed)  William  Quilter." 

The  other  is  a  paper  signed  by  Messrs. 
Whidborne  and  Quilter,  in  November 
1853,  which  is  thus  worded: — "  London, 
15th  of  November  1853,"  four  days  after 
the  declaration  of  the  dividend : — 

"  This  is  to  declare  that  the  undersigned, 
John  Whidborne,  of  Teignmouth,  in  the 
county  of  Devon,  and  William  Quilter,  of 
Coleman  Street,  London,  have  entered 
upon  and  embarked  in  the  following  trans- 
actions, on  the  terms  and  conditions  here- 
inafter stated,  that  is  to  say  :  we  have  pur- 
chased on  joint  account  the  respective  debts 
proved  against  the  estate  of  Geoige  Hen- 
net,  the  bankrupt,  by  George  Hudson, 
M.P." — which  I  suppose  means  Member 
of  Parliament — "  and  A.  G.  Pooley ;  and 
it  is  agreed  that  the  said  John  Whidborne 
finds  the  purchase-money  for  the  same,  as 
set  forth  in  the  several  assignments,  and  is 
to  be  allowed  interest  thereon  after  the 
rate  of  5/.  per  cent,  per  annum,  during  the 
time  he  is  under  advance,  and  finally,  upon 
the  result  being  ascertained,  the  profit  or 
loss  shall  be  divided  into  moieties,  and  the 
same  either  be  paid  or  received  by  the  said 
John  Whidborne  accordingly.  We  have 
also  purchased  further  debts  under  the 
said  estate  of  George  Hennet,  proved 
by  William  Fawn,  William  Russell  and 
James  Warwick  Woolridge,  respectively, 
which  are  also  on  joint  account,  in  equal 
proportions.  The  several  purchase-monies 
for  each  have  been  provided  by  us  equally, 
and  we  are  consequently  entitled  to  share 
all  dividends  arising  therefrom  according  to 
the  conditions  set  forth  in  the  several  as- 
signments. Dated  this  15th  of  November 
185S.  (Signed)  John  Whidborne,  Wil- 
liam Quilter."  This  document  relates,  of 
course,  amongst  other  things,  to  the  first 
purchase  now  in  question ;  nor  will  I  re- 
frain from  expressing  the  great  surprise 
and  regret  which  I  feel  that  a  solicitor  of 
the  court,  especially  one  who  had  been  the 
bankrupt's  solicitor,  and  an  assignee  in 
bankruptcy,  especially  one  who  had  been 
an  agent  of  the  bankrupt,  should  have 
permitted  themselves  to  be  engaged  in 
iuch  tranaaetioni  as  those  which  that  paper 


records,    I  think  myself  bound  judicially 
to  express  my  atrong  disapprobation  of  it. 
Mr,  Quilter,  who  is  not  of  the  l^al  pro- 
fession, as  Mr,  Whidborne  is,  says,  in  a 
letter  to  the  plaintiff's  aolioitor  on  t^e  21it 
of  July  1856,  "had  the  transaction  tuned 
out  a  disadvantageous  one  for  the  pur- 
chaser, which  was  not  improbable  when 
it  was  entered  into,  I  should,  of  course, 
have  had  to  bear  one-half  of  the  loss;  but 
I  am,  nevertheless  advised  that,  so  far  as 
I  am  concerned,  the  profits  which  it  bas 
happened  to  produce  do  not  belong  to  me, 
but  to  the  estate.  Having  been  so  advised, 
I  have  felt  it  my  duty  at  once  to  commu- 
nicate the  facts  to  the  official  assignee, 
and  to  offer  to  account  for  every  farthing 
of  the  gain  arising  from  my  share  of  tbe 
transaction.    This  I  should  have  done 
much  earlier,  or  rather  I  should  never 
have  been  concerned  in  the  transaction, 
had  I  been  aware  of  the  state  of  the  law 
on  the  subject;   but  until  I  consulted 
counsel  in  consequence  of  your  letter,  I 
really  did  not  know  how  it  stood."  Some 
people  may  think  this  alleged  Ignorance 
of  law  a  palliation  ;  men  may,  however,  be 
honest  without  being  lawyers,  and  there 
are  doings  from  which  instinct,  without 
learning,  may  make  them  recoil.  That 
Mr.  Quilter  will  give  up,  if  he  has  not 
already  given  up,  to  the  estate  in  the 
bankruptcy  or  otiierwise,  all  his  gains,  if 
any,  from  the  other  operations  mentioned 
in  the  paper  of  the  15th  of  November  1853, 
and  will,  at  his  own  cost,  retire  from  this 
assigneeship,  if  he  has  not  already  done 
so,  1  take  of  course  for  granted  ;  butbeing 
connected,  as  I  have  been,  with  the  ad- 
ministration of  justice  in  bankruptcy,  I 
will  add  a  recommendation  to  him,  in  the 
event  of  his  appointment  to  another  assig- 
neeship, to  pause  before  accepting  it,  and  if 
he  should  accept  it,  and  be  then  a  member 
of  a  firm  of  accountants,  not  to  he  tempted 
into  allowing  the  firm  to  be  the  paid  ac> 
countants  in  the  bankruptcy,  even  thoogh 
with  a  determination  to  give  up  the  emolu- 
ment to  the  estate,  as  I  suppose  in  the 
present  instance  has  been  done.  The  pur- 
chases now  in  dispute  must  be  set  aside ; 
the  dividends  received  must  be  refunded 
with  interest;  but  Messrs.  Whidborne  and 
Quilter  and  the  executors  of  Mr.  Bmnskill 
will  be  allowed  with  interest  the  purchase- 


Digitized  by 


robxxra]       hichaelmas  i857  to  Michaelmas  isss.  379 


nonej  paid  by  them  on  the  three  tran  sac- 
dons.  All  the  defendants  must  he  charged 
with  the  plaintiff's  coats  of  the  appeal  as 
veil  as  the  other  costs  of  the  suit.  The 
Court  has  not  power  to  do  more  in  this 
cue. 

Lord  Justice  Turner.— This  is  an 
appeal  from  a  decree  of  Vice  Chancellor 
Kbdmley.  My  learned  Brother  has 
gone  so  fully  through  the  facts  of  the 
cue  that  it  would  ba  qaite  a  waste  of 
time  to  recapitulate  them.  The  decree 
diimissed  the  bill  with  costs  as  agunst  the 
defeodants,  the  executors  of  Brunakill, 
wbo  was  concerned  in  the  first  of  these 
transactions,  and  also  as  against  the  de- 
fendant Whidbome,  who  was  concerned  ia 
all  the  transactions,  so  far  as  the  bill  sought 
to  affect  his  beneficial  interest  under  the 
aasignment  and  agreements  which  my 
learned  Brother  has  referred  to  ;  and  then 
the  decree  proceeded  to  direct  an  issue, 
whether  at  the  time  when  the  plaintiff  ex- 
ecuted the  assignment  on  the  1st  of  No- 
Tember  1853  of  the  dividend  of  8«.  in  the 
ponnd  on  the  debt  proved,  or  to  be  proved, 
mder  the  commission,  whether,  at  that 
time,  the  plaintiff  A.  G.  Pooley  believed, 
w  had  sufBcient  reason  to  believe,  that 
the  defendant  Quilter  was  beneficially  in- 
terested in  the  purchase  of  the  dividends 
uiigned  by  that  indenture ;  and  like 
issues  were  directed  as  to  the  purchases 
ander  the  agreement  of  April  1854,  and 
under  the  agreement  of  May  1854.  This 
decree,  therefore,  treats  these  purchases  as 
valid  so  far  as  the  interest  of  Mr.  Brun»< 
Ull  and  of  Mr.  Whidbonie  are  concerned, 
ud  it  makes  the  plaintiff's  title  to  relief 
u  to  the  defendant  Mr.  Quitter's  share  of 
Ae  purchases,  dependent  upon  whether 
the  plaintiff,  at  Uie  time  when  these  pur- 
chases were  completed,  believed,  or,  to 
■dope  the  language  of  the  issues,  had 
nffieient  reason  to  believe  that  the  defen- 
dsDtMr.  Quilter  was  beneficially  interested 
ID  the  ptirchases.  After  giving  this  case 
very  full  and  anxious  consideration,  I  5nd 
nyMlf  wholly  unable  to  agree  with  ^ther 
of  the  views  thus  set  forth  by  the  decree. 
The  title  of  the  defendant  Mr.  Whidborne 
s»d  the  representatives  of  Mr.  Brunskill, 
i>  derived  dirongh  the  medium  and  by 
the  instiumentality  of  the  defendant  Mr. 
Qtultn.  He  was  the  agent  through  whom 


they  purchased,  and  they  must,  as  it  seems 
to  me,  be  affected  by  his  acts  and  conduct. 
If  these  purchases  are  invalidated  as  to 
him  by  reason  of  his  acts  and  conduct,  they 
must,  I  think,  be  equally  invalidated  as 
to  the  other  defendants.    No  rule,  as  I 
conceive,  is  better  settled,  than  that  even 
innocent  parties  cannot  support  a  title 
founded  upon  the  fraud  of  others.  The 
whole  question,  therefore,  as  I  view  it,  is, 
how  this  ease  stands  as  between  the  plain- 
tiff and  the  defendant  Mr.  Quilter.  This 
defendant  is  an  assignee  under  the  bank- 
ruptcy. It  was  admitted,  on  his  part,  that 
he  could  not  hold  the  purchase  for  his  own 
benefit,  but  it  is  insisted  by  him,  and  by 
the  other  assignees,  that   his  purchase 
enured  for  the  benefit  of  the  estate,  and 
several  cases  decided  by  Lord  Eldon  were 
cited  in  support  of  that  proposition.  It 
does  not  appear,  however,  that  in  any  of 
those  oases  there  was  any  claim  on  the 
part  of  the  creditors  from  whom  the  debts 
had  been  purchased  ;  and  the  cases  there- 
fore established  no  more  than  this,  that 
where  creditors  under  a  bankruptcy  from 
whom  debts  have  been  purchased  do  not 
claim,  the  estate  takes  the  benefit  of  the 
purchase.    The  question  we  have  to  de- 
cide, however,  is,  how  the  matter  stands 
where  the  creditors  do  claim.    How  it 
would  stand  in  the  case  of  a  fair,  open, 
bond  Jide  purchase  by  an  assignee,  without 
fraud  or  concealment,  and  with  full  infor- 
mation communicated  to  the  creditor,  it  is 
not,  I  think,  for  reasons  which  I  shall  pre- 
sently give,  necessary  for  us  to  determine ; 
but  I  have  no  hesitation  in  saying  that,  in 
my  opinion,  the  purchase  could  not  even 
in  such  a  case  be  upheld  fbr  the  benefit  of 
the  estate.    I  think  it  against  the  policy 
of  the  Bankrupt  Law  to  permit  such  trans- 
actions.   Assignees  of  bankrupts  are  in- 
deed entrusted  with  great  powers,  but  they 
have  also  important  duties  to  discharge. 
They  are  trustees  for  all  the  creditors, 
bound  to  divide  the  estate  equally  between 
them  :  are  they  to  he  permitted  to  specu- 
late for  the  benefit  of  some,  and  to  the 
prejudice  of  others  ?  If  they  can  purchaae 
one  debt,  they  may  purchase  all  the  debts. 
Suppose,  then,  the  case  of  all  the  debts 
purchased  by  the  assigneei^  and  the  estate 
more  than  sufficient  to  pay  the  purchase- 
monies  ;  it  is  admitted  that  the  assignees 
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could  not  hold  the  inrphu.  Ii  U  accord- 
ing to  the  Bankrupt  I^w  that  the  inipliu 
so  derived  by  the  purchase  of  the  debts  of 

the  creditors  should  go  to  the  bankrupt  1 
I  apprehend  most  clearly  not.    What  the 
Bankrupt  Law  contemplates  is,  a  division 
of  all  the  estate  amongst  all  the  creditors, 
and  not  an  acquisition  of  property  by  the 
bankrupt  through  the  medium  of  pur- 
chases made  from  them.    I  think,  there- 
fore, that  these  purchases  could  not  have 
been  supported,  even  if  they  had  be^n 
made  fairly,  openly  and  bond  Jide^  and 
vridioat  fraud  or  concealment.    But  vhat 
is  the  case  before  us  ?    Mot  only  vas  the 
defendant  Quilter  asngnee  under  the  bank- 
ruptcy, but  his  partner  (Mr.  Ball)  was  the 
accountant,  and  Mr.  IVhidbome,  his  co- 
contractor,  had  been  the  bankrupt's  soli- 
citor up  to  the  time  of  bis  bankruptcy. 
These  parties,  therefore,  had  full  means  of 
knowing  the  state  of  the  bankrupt's  assets, 
the  amount  of  his  debts,  the  probable 
amount  of  the  dividends,  and  the  probable 
time  when  the  dividends  would  be  paid. 
At  least  it  was  the  duty  of  the  defendant 
Quilter  to  give  the  plaintiff  all  information 
as  to  all  these  particulars ;  for,  whatever 
else  may  he  said  of  dealings  between  trus- 
tees and  eestnU  que  irustt  tiaa  at  all  events 
is  perfectly  cleai>— that  a  trustee  cannot 
maintain  a  purchase  from  his  eettut  gve 
trust  unless  he  has  put  him  on  an  equal 
footing  with  himself.   Now,  did  the  defen- 
dant Quilter  give  the  plaintiff  this  in- 
formation ?    All  that  I  find  stated  in  the 
answer,  or  in  the  evidence  upon  the  sub- 
ject, is  this— that  be  was  ready  and  will- 
ing to  ^ve,  and  did  give,  to  the  creditors, 
and  particularly  to  the  plaintiff,  all  the 
information  in  his  power  upon  the  subject 
of  the  estate  of  the  bankrupt ;  but  not  one 
word  is  said  as  to  the  time,  or  any  infor- 
madon  given  as  to  the  time  when  Uie  divi- 
dends would  be  likely  to  he  paid,  which 
was  a  most  essential  element  in  these  pur- 
chases, more  especially  in  the  first  of  them. 
Yet  it  was  upon  these  defendants  to  allege 
and  to  prove  a  case  upon  which  this  pur- 
chase could  be  supported.  Something 
was  said  in  the  course  of  the  argument 
upon  the  nature  of  the  trust  reposed  in 
assignees ;  but  Lord  Eldon  has  said  in 
many  cases,  and,  as  I  humbly  conceive, 
most  truly  said,  that  the  rules  of  the  Court 


whidli  apply  to  ordinary  tnutees,  ap^y 
with  still  greater  force  to  assignees.  Vhi^ 
the  defendant  mainly  relied  on,  however, 
was  this~that  the  plaintiff  knew  that  the 
defendant  (Mr.  Quilter)  was  benefidalty 
interested  in  these  purchases,  and  thst 
with  that  knowledge  he  had  confirmed 
them,  or  at  least  the  earliest  of  them.  I 
looked,  therefore,  with  some  care  into  the 
evidence  upon  this  subject,  the  proof  of 
which  plainly  rests  upon  the  defendants : 
and  so  far  from  the  evidence  supporting 
these  allegations  on  the  part  of  the  defen- 
dants, it  seems  to  me  to  point  to  directly 
the  opposite  conclusion.    That  the  plain- 
tiff originally  offered  to  sell  his  debt  to 
the  defendant  (Mr.  Quilter),  I  see  no  reason 
to  doubt;  but  when  we  come  to  the  pur- 
chase in  question,  we  find  this  upon  the 
evidence :  the  defendant  Mr.  Quilter  had 
told  the  plaintiff  that  he  knew  of  a  person 
who  would  purchase  the  debt.    We  then 
find  that  in  the  plaintiff's  letter  to  Ur. 
Quilter,  which  has  been  referred  to  by  my 
learned  Brother — I  think  it  is  dated  the 
2fith  of  October  1858 — in  that  letter  offer- 
ing to  sell,  which  it  is  to  be  observed  was 
written  according  to  Mr.  Qnilter's  confes- 
sion upon  his  own  su^^tion,  no  mentiim 
is  made  of  Mr.  Quilter  himself  becoming  a 
purchaser,  and  that  neither  in  the  assign- 
ment, nor  in  either  of  the  agreements,  is 
Mr.  Quilter's  name  in  any  manner  refer- 
red to.  If  these  were  honest  purchases  on 
the  part  of  the  defendants  Mr.  Quilter  and 
Mr,  Whidbome,  all  that  I  can  say  upon 
the  subject  is,  that  they  have  been  moat 
unfortunately  carried  into  effect.    In  my 
judgment,  assuming  the  question  of  know- 
ledge pointed  at  by  the  issues  to  have  been 
material  (which  I  do  not  think  it  was), 
Uiere  was  no  sufficient  evidence  on  the 
part  of  the  defendants  to  warrant  that  part 
of  the  decree  which  directs  tm  issue  upon 
that  part  of  the  question.    I  agree,  there- 
fore, most  fully  in  what  my  learned  Bro- 
ther has  proposed ;  and  I  cannot  part  with 
this  case  without  observing  that  I  have 
viewed  with  the  most  sincere  regret  the 
revival  of  practices  which  I  hoped  had  been 
long  since  discontinued,  and  I  sincerely 
trust  that  this  decree  may  lead  to  the  more 
pure  administration  of  the  estates  of  bank- 
rupts, and  to  the  entire  extinction  of  the 
system  of  trafficking  in  debts,  which  ia  die- 
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gracefol  alike  to  the  ]aw  of  the  country 
ind  to  the  parties  vho  are  concerned  ip  it. 
I  may  add  my  extreme  surprise  at  finding 
that  the  partner  of  the  defendant  Mr.  Quil- 
ter,  one  of  the  assignees,  is  the  accountant 
under  this  bankruptcy ;  and  my  surprise 
alto  at  the  very  large  sum — scarcely  less 
than  1,000/. — ^whieh  has  been  paid  to  the 
aecoantant  out  of  this  estate.  There  must 
be  an  account,  therefore,  of  the  sums 
which  have  been  received  in  respect  of  the 
diridends,  the  purchase-monies,  and  inter- 
est upon  them  ;  payment  of  the  balance ; 
and  all  the  defendants  must  be  chained 
vith  the  costs  of  the  suit,  including  the 
costs  of  the  appeal.  Interest  at  AL  per 
cent,  on  each  side  (1). 


M.R.    \        In  re  the  btaffoed 
Not.  24.  /  charities. 

Charity  —  Grammar  School—-  Truateea' 
Diteretion—Juritdietio^—Seheme. 

A  grammar  aehool  founded  ahd  endowed 
ijr  King  Edward  the  Sixth  ia  estentially  a 
CkuTch  of  England  school,  founded  for 
Church  of  England  purposes,  and  members 
of  ihe  Church  of  England  alone  will  be 
appointed  trustees.  The  Court  is  bound  by 
tic  charter  of  foundation  :  it  has  no  power 
to  expand,  curtail  or  diminish  ihe  purposes 
of  the  foundation.  It  will,  therefore,  leave 
trustees,  when  authorizedt  to  frame  the 
rules  atul  ordinances  from  time  to  time  re- 
quired for  the  governmeiU  of  the  school;  and 
so  that  the  achool  iapreaervedin  ita  integriti/, 
U  wiU  not  restrain  them  from  making  rules 
nd  erdinaneea  to  extend  the  general  benefit 
ef  tie  foundation  to  peraona  not  numhera  of 
the  Church  of  England. 

By  letters  patent  of  the  4th  year  of  his 
rngn,  His  Majesty  Edward  the  Sixth,  "  on 
the  humble  petition  of  the  inhabitants  and 
hu^essea  of  the  town  of  Stafford,  in  the 
county  of  Stafford,  to  us,  for  a  grammar 
school  there  to  be  erected  and  established 
for  the  teaching  and  instruction  of  boys 
ud  youth,  We,  of  our  especial  grace, 

(i)  The  Lord  Jontice  Knight  Bruce  desired  Mr. 
y^izird,  the  Registrar  in  Bankruptcy,  to  forward  a 
wief  of  the  plaintifl*i  to  Mr.  Commissioner  Fane 
nrtdspeniul. 


certain  knowledge,  and  mere  motion,  do 
will,  grant  and  ordain  that  from  henceforth 
there  may  and  shall  be  a  grammar  school 
in  the  said  town  of  Stafford,  which  shall 
be  called  '  The  Free  Grammar  School  of 
King  Edward  the  Sixth,'  for  the  education, 
instruction  and  teaching  of  boys  and 
youth  in  grammar,  to  endure  for  all  future 
timea,  and  that  achool  of  one  master  or 
teacher,  and  one  under-master  or  under- 
teacher  for  ever  to  continue,  we  do  by 
these  presents  erect,  create,  ordun  and 
found."  He  then  declared  that  the  bur- 
gesses should  be  incorporated  and  have 
perpetual  succession  under  the  name  of 
"  The  Burgesses  of  the  Town  of  Stafford," 
and  he  vested  in  tbera  divers  lands  and 
hereditaments,  corporeal  and  incorporeal, 
for  the  maintenance  of  the  school,  and 
after  declaring  that  they  should  have  a 
common  seal,  the  letters  patent  pro- 
ceeded :  '*  and  further,  of  our  own  abun- 
dant grace,  we  have  given  and  granted  to 
the  aforesaid  burgesses  and  their  succes- 
sors full  power  and  authority  of  naming 
and  appointing  the  master  and  under^ 
master  of  the  school  so  often  as  the  same 
school  shall  be  void  of  a  master  or  of 
an  under-master,  and  that  the  same  bur- 
gesses, with  the  advice  of  the  bishop  of 
the  diocese  for  the  time  being,  from  time 
to  time,  shall  make  and  may  and  shall  be 
able  to  make  statutes  and  ordinances  in 
writing  concerning  and  touching  the  or- 
dering, governance  and  direction  of  the 
master,  and  of  the  under-master,  and  of 
the  scholars  of  the  school  aforesaid,  for 
the  time  being,  and  the  stipends  and  sala- 
ries of  the  same  master  and  under-master, 
and  other  things  touching  and  concerning 
the  same  school,  and  the  ordering,  gover- 
nance, preservation  and  disposition  of  the 
rents  and  revenues  appointed  and  to  be 
appointed  for  the  support  of  the  same 
school,  which  same  statutes  and  ordinances 
so  to  be  made,  we  will,  grant,  and  by  these 
presents  command,  shall  be  inviolably 
observed,  from  time  to  time,  for  ever." 

There  were  nineteen  other  charities  in- 
cluded in  the  petition  now  before  the 
Court,  all  of  which  were  unconnected 
with  die  grammar  school,  but  some  were 
for  preaching  sermons  and  for  finding  a 
master,  &o.  At  the  time  of  passing 
the  Municipa]  Corporation  Act  (6  &  G 
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Will.  4.  e.  76),  tiieBe  leTeral  ehaiities 
were  vested  in  the  corporation  of  the 
borough  of  Stafford ;  but  by  an  order  of 

the  Lord  Chancellor,  dated  the  25th  of 
November  1836,  made  in  pursuance  of  the 
Corporation  Act,  seventeen  persons,  mem- 
bers of  the  Church  of  England,  were 
appointed  trustees  of  the  grammar  school 
and  of  the  other  charities ;  these,  by  death, 
removal  and  ceasing  to  attend,  were  reduced 
in  number  to  six  acting  trustees.  On  the 
16tb  of  April  1857»  an  order  was  made 
upon  a  petition  presented  under  the  52 
Geo.  3.  c.  101,  in  the  matter  of  the  Free 
Grammar  School  of  King  Edward  the 
Sixth  and  of  the  other  charities,  discharg- 
ing certain  non-resident  and  non-acting 
trustees,  and  directing  that  new  trustees 
be  appointed  of  the  said  charities,  or  of 
such  of  them  as  the  Court  should  think  it 
desirable  to  appoint  new  trustees  of,  and  in 
conjunction  with  the  continuing  trustees ; 
and  it  was  ordered  that  a  scheme  for  the 
better  management  and  government  of  the 
grammar  school  be  settled.  The  gross 
income  of  the  grammar  school  was  re- 
presented as  being  ZOOl.  a  year.  It  was 
now  proposed  to  appoint  twelve  new  trus- 
tees ;  that  six  should  be  members  of  the 
Church  of  England,  and  that  the  renuun- 
ing  six  should  be  members  of  dissenting 
bodies.  It  was  conceded  by  all  parties 
that  the  master  and  under-master  must  be 
members  of  the  Church  of  England,  and 
graduates  of  one  of  the  Universities. 

The  scheme  brought  into  court  on  be- 
half of  the  trustees  proposed  that  "  the 
boj/s  attending  the  said  school  shall  be 
intirueted  in  religion  according  to  such 
statutes  and  ordinances  as  shall  be  made 
frora  time  to  time  by  the  trustees  and  the 
Lord  Bishop  of  Lichfield,  pursuattt  to  the 
powers  contained  in  the  said  letters  patent, 
and  they  shall  also  be  carefully  and  dili- 
gently instructed  in  the  Greek,  Latin, 
French  and  English  languages  and  litera- 
ture, reading,  writing,  drawing,  grammar, 
ancient  and  modem  history,  sacred  and 
profane  geography,  arithmetic  and  mathe- 
matics, and  the  principles  of  natural  philo- 
sophy, and  also  in  such  other  languages, 
arts  and  sciences  as  the  trustees,  with  tlie 
advice  of  the  Lord  Bishop  of  Lichfield, 
for  the  time  being,  shall  think  proper  and 
direct,"    In  lieu  of  the  parts  in  ItaUeSj  it 


was  proposed  to  insert  **  Religions  initne- 
tioD  shall  be  given  by  die  head-master  at 
such  times  as  he  shall  think  best,  by  read- 
ing and  explaining  the  Holy  Scriptnres  to 
all  the  boys,  and  also  in  the  Litni^y  and 
Catechism  of  the  Church  of  England  to 
such  of  the  boys  whose  parents  are  in 
communion  with  that  church,  and  to 
such  other  boys  whose  parents  or  the  per- 
sons standing  in  loco  parentis  shall  not 
object,  by  a  notice  in  writing,  to  theit 
receiving  such  instruction." 

Two  questions  were  now  raised  for  the 
consideration  of  the  Court :  the  one, 
whether  it  should  be  a  necessary  qualifica- 
tion for  the  ofBce  that  a  trustee  shoold 
be  a  member  of  the  Church  of  England; 
and  the  other,  whether  provision  should  be 
made  in  the  scheme  for  religious  instruc- 
tion, and  whether  the  children  of  parents 
who  objected  to  their  receiving  such  reli- 
gious instrucdon  should  be  exempt. 

The  Attorney  General  and  Mr.  Jfickens, 
in  support  of  the  alteration  in  the  scheme. 
—The  prdposition  on  behalf  of  the  old 
trustees  is,  that  the  religious  instructjon  of 
the  school  should  be  confined  altogether 
to  the  doctrine  of  the  Church  of  England ; 
they  say  that  it  is  exclusively  a  Church  of 
England  foundation,  and  that  it  is  mani- 
fested by  the  circumstance  that  the  trustees 
are  to  make  rules  and  ordinances  by  the 
advice  of  the  bishop  of  the  diocese;  that 
the  school  was  founded  at  a  time  when 
there  was  no  toleration  of  any  other  form 
of  religious  worship,  and,  consequently, 
that  no  other  instruction  could  be  given 
than  that  which  was  in  conformity  with 
the  doctrine  of  the  Church  of  England. 
In  The  Attorney  General  v.  the  Sherborne 
Grammar  School  (I),  it  was  found  that 
ordinances  emanating  from  an  internal 
authority  within  the  school  had  for  200 
years  been  promulgated  limiting  the  cha- 
racter of  the  religious  instruction  to  be 
given  therein,  but  that  such  internal  autho- 
rity was  subject  to  the  visitatorial  powers  of 
the  Lord  Chancellor;  the  Court,  therefore, 
considered  that  it  could  not  adjudicate. 
An  application  was  then  made  to  the  Lord 
Chancellor,  but  after  some  discussion  a 

CD  18  Beav.  256 ;  a.e.  S4  Law  J.  Rep.  (x-s.) 
Chanc.  74. 
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petition  was  presented  to  &e  Lord  Chan- 
cellor as  TiiitoT,  praying  that  the  zulea 
might  t>e  to  altered  that  the  children  of 
diuenteTS  might  be  enabled  to  participate 
in  the  benefits  of  the  school.  The  govern- 
on  of  the  school  objected  that  he  had  no 
jurisdiction  to  make  any  order,  but  upon 
Ilia  Lordship's  suggestion  they  voluntarily 
made  a  neir  statute,  dispensing  in  favour  of 
diuentera  desiring  it,  with  their  compul- 
■oiy  attendance  at  church,  and  with  their 
learning  the  Church  Catechism,  and  upon 
Uiia  the  Lord  Chancellor  declined  to  make 
any  order;  the  exigency  of  the  case,  there- 
fore, did  not  require  his  further  interfer- 
ence, and  the  order  was  carried  to  an  extent 
which  made  it  unnecessary.  The  para- 
mount object  of  this  charity  was,  no  doubt, 
the  instruction  of  all  the  youths  of  Staf- 
ford, and  if  so  that  assists  as  a  leading  rule 
intheadoiiaistradon  ;  and  in  the  absence  of 
condemnatory  objections  the  doors  ought 
to  be  opened  to  receive  the  children  of  all 
Christian  persuasions:  it  is  not  one  persua* 
■ion  alone,  but  all  that  are  recognized  since 
the  Toleration  Act,  I  W.  &  M.  c.  18.  Sup. 
poae  there  was  a  provision  that  persons 
bora  in  a  particular  town  within  a  certain 
county  should  only  be  permitted  to  reside, 
ud  Utat  a  school  was  established  whilst 
Aat  law  was  in  operation  for  the  benefit 
of  the  children  of  the  inhabitants  of  that 
town,  it  would  be  a  school  for  the  benefit 
of  the  children  of  the  persons  born  in  that 
pardcular  county.  Suppose  that  such  law 
was  afterwards  abrogated,  and  that  all 
persons,  wheresoever  born,  were  permitted 
thenceforward  to  dwell  in  that  town,  the 
charity  would  remain,  but  would  you  after 
the  abrogation  of  that  law  be  at  liberty  to 
aaythat  the  charity  should  be  confined  to  or 
administered  principally  for  the  benefit  of 
the  children  of  the  persons  who  were  bom 
IB  that  eonnty  ?  That  restriction  done  away 
with,  that  limitation  effaced,  the  trust  re- 
nains,  the  charity  becomes  a  charity  for 
sit  the  children  indtscriniinately  within  the 
town,  whether  their  parents  were  bom  with- 
in the  originally  favoured  county  or  not. 
Apply  that  by  analogy  to  the  then  case 
when£ngland  was  bound  to  adopt  the  prin- 
aples  and  doctrines  of  the  Church  of  Eng- 
land alone.  No  dissent  was  tolerated:  dis- 
ttnt  was  heresy,  and  heresy  a  crime ;  and,  of 
Eonne,  the  charity  would  not  be  founded 


for  those  who  were  criminals.  The  diarity 
was  neoe^rily  for  members  of  the  Church 
of  England ;  but  now  that  dissent  is  per- 
mitted and  dissenters  are  placed  on  an 
equal  footing,  the  charity,  as  it  remains, 
must  he  for  the  benefit  of  the  children  of 
all  the  inhabitants  of  the  town. 

[The  Master  op  the  Rolls. — Your 
argument  would  have  great  weight  if  any 
act  of  parliament  had  said,  that  Indepen- 
dents and  Fresbyteriana  were  to  be  recog- 
nized as  members  of  the  Church  of  Eng- 
land.] 

The  letters  patent  say  nothing  about 
members  of  the  Church  of  England. 
Had  the  fbnndation  originally  been  for 
members  of  the  Church  of  England  the 
Court  could  not  extend  it ;  but  here  it  is 
for  the  inhabitants  of  a  town,  and  it  is 
wanted  to  limit  it  by  circumstances  existing 
at  the  time  of  the  foundation,  hut  which 
by  operation  of  law  were  extrinsic  to  the 
charter ;  that  however  which  operated  ex- 
trinsically  upon  the  letters  patent  has  been 
taken  away,  and  the  effect  of  that  limitation 
can  no  longer  exisL  In  Fott  v.  HarboUU 
(2),  the  Court  would  not  deal  with  the 
regulation,  or  with  the  thing  done  by  a 
company,  which  itself  was  subject  to  the 
controul  of  one  of  the  meetings  of  the  com- 
pany, but  it  would  refer  it  to  what  may  be 
called  a  domestic  tribunal.  So  in  The 
Attorney  General  v.  the  Sherborne  School, 
as  the  ordinances  emanated  from  the  proper 
authority,  they  so  far  concluded  the  ques- 
tion, but  before  the  Court  would  apply  the 
extrinsic  jurisdiction  of  the  Court  to  annul 
or  vary  those  rules,  it  was  considered  rightto 
refer  them  to  the  internal  authority  having 
the  power  to  controul  them.  The  Attorney 
General  v.  ike  Sherborne  School  is  reported 
as  if  the  Attorney  General,  appearing  by  the 
then  Solicitor  General  (3),  had  been  desi- 
rous of  bringing  on  a  case  at  variance  with 
that  of  the  relators.  It  is  obvious,  how- 
ever, that  if  the  Attorney  General  had  en- 
tertained views  different  from  those  of  the 
relators,  it  would  have  been  his  duty  to  take 
the  information  out  of  the  hands  of  the 
relators.  When,  however,  the  cause  was 
called  on,  the  Court  asked  the  Solicitor 

(2)  2  Hare;  461, 492.  See  also  Mozlev  «.  Alston, 
1  Fhill.  790}  t-c  16  Law  J.  Rep.  (x.8.)Clunc.  317. 

(8)  Sir  Richard  Bethell,  counsel  fat  the  preient 
cue. 
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General  whether  he  desired  to  bring  for- 
ward a  different  case  from  that  of  the  rela- 
tors,  and  upon  being  told  that  there  was  no 
such  intention,  and  as  the  relators'  counsel 
desired  to  have  the  conduct  oftheai^ment, 
be  felt  it  his  duty  not  to  take  the  ease  out 
of  the  hands  of  the  relators. 

[The  Master  of  the  Rolls.— There 
must,  then,  have  been  a  oiisapprehension.] 

From  the  report  it  would  seem  as  if  the 
Attorney  General  had  a  case  different  from 
the  case  of  the  relators, 

[The  Master  op  the  Rolls. — A  case 
distinct  from  the  relators.] 

It  would  seem  to  convey  an  impres- 
sion that  the  Attorney  General  had  a 
different  view  of  the  matter  from  that 
of  the  relators,  and  that  he  gave  way  to 
them.  But,  in  the  present  ease,  be- 
fore any  statutes  and  ordinanees  can  be 
made  to  be  submitted  to  the  visitor,  there 
must  be  a  governing  body,  and  conse- 
quently the  full  number  of  the  trustees 
must  be  appointed.  Then  let  the  govern- 
ing body  make  the  statutes  and  ordinances, 
and  submit  them  to  the  visitatorial  au- 
thority. In  Re  the  Chelmsford  Grammar 
School  (4)  Wood,  V.C.  certainly  held  that 
religious  instruction  was  a  necessary  part 
of  the  education  in  a  grammar  school ;  and 
that  where  there  was  reason  to  believe  that 
such  instruction  was  originally  intended  to 
he  according  to  the  doctrines  and  principles 
of  the  Church  of  England,  it  must  be  ac- 
cording to  those  doeuinea  and  principles ; 
and  die  Court,  therefore,  refused  to  sanc- 
tion the  insertion  of  a  clause  in  the  scheme 
exempting  scholars  whose  parents  con- 
scientiously objected  thereto  from  receiv- 
ing such  instruction.  Nothing,  therefore, 
was  in  fact  decided,  and  the  effect  would 
have  been  very  different  if  there  had  been 
a  direction  to  lay  before  the  Court,  or  the 
visitor,  the  statutes  and  ordinances  which 
the  trustees  might  make.  This  was  followed 
by  The  Attorney  General  v.  the  Queen's 
Free  School  at  Batingstoke{&).  It  was  taken 
to  the  Lords  Justices,  and  they  enjoined 
the  master  to  read  and  explain  the  Scrip- 
tures to  aU  the  boys ;  but  they  restrained 
him  from  teaching  the  boys  out  of  the 
Liturgy,  and  from  teaching  them  the 

(4)  I  Kay  &  J.  548;   s.c.  24  Lav  J.  Rep. 
(V.S.)  Chsno.  742. 
{5)  Unreported. 


Church  Catechism,  or  the  Articles  of  the 
Church  of  England,  if  their  parents  object- 
ed. This  was  followed  by  the  cases  of  /s 
re  the  Grantham  School  (6)  and  In  r«  the 
Morpeth  School  (7),  in  both  of  which 
the  masters  were  similarly  enjoined.  Every 
religious  community,  however,  is  jealous 
of  the  powers  which  are  given  to  masters 
and  teachers;  for  if  enjoined  to  read  and 
explain  the  Scriptures,  they  may  implant 
in  the  mind  of  a  child  a  particular  view  or 
impression,  resulting  from  certain  portions 
of  Scriptures,  diametrically  opposite  to  the 
relifpons  faith  of  the  parent 

The  Master  op  the  Rolls.— The  case 
is  similaT  to  The  Attorney  General  v.  the 
Sherborne  Grammar  School.  This  is  a 
Church  of  England  School  for  Church  of 
England  purposes.  I  lament  my  inabiUty 
to  expand  it  to  the  circumstances  of  the 
time.  I  have  neither  power  nor  jurisdiction 
to  alter  the  trusts  of  the  charity ;  but  I  am 
bound  to  appoint  trustees  who  are  mem- 
bers of  the  Church  of  England,  and  to 
leave  them  to  frame  such  regulations  as 
they  think  fit  for  the  purposes  of  the 
school. 

Mr.  Kenyan. — We  have  in  the  scheme 
adopted  the  words  used  in  Re  the  Chelm' 
ford  School;  and  we  propose  that  the 
scholars  of  the  aehool  should  be  carefully 
and  diligently  instructed  in  rel^;ion  accord- 
ing to  such  statutes  and  ordinances  as 
shall  be  made  from  time  to  time  by  the 
trnstees  and  the  Lord  Bishop  of  Lichfield, 
pursuant  to  the  powers  contained  in  the 
letters  patent.  The  only  question  adjourn- 
ed from  chambers  is  that  relating  to  the 
grammar  school.  I  am  not  instructed  as 
to  the  nature  of  the  other  charities,  but 
assuming  that  there  are  charities  within 
the  rule  which  your  Honour  would  apply 
to  indiscriminate  bodies  of  trustees,  I 
would  say  that,  in  this  case,  you  would 
appoint  for  those  having  refbrence  to  the 
Church  of  England  a  different  class  of 
trustees  from  those  yon  would  appoint 
where  the  charities  are  not  Church  of  Eng- 
land charities. 

[The  Master  op  the  Rolls. — Have  I 

(6)  Unreported. 

(7)  Idem. 
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iny  jnrisdietion  to  do  tliat  under  the  Mn- 
tueipal  Corporation  Act  T] 

It  wai  recognised  in  Jte  the  Norwich 
Charitsea  (8),  and  the  reference  made  to 
diambert  in  this  case  shewed  it  was  not 
contemplated  that  it  was  necessary  to  ap- 
poiat  new  trustees  for  all  of  them. 

The  Mastbr  of  the  Rolls.  —  That 
would  seem  to  be  so.  I  do  not,  however, 
mesn  to  say  that  instruction  according 
to  the  doctrines  of  tiie  Church  of  Eng- 
land shall  be  giren  in  the  school.  The 
tnuteea  may  reasonably  and  properly  ex- 
tend the  benefit  of  the  instrucUon  given, 
in  grammar,  to  persons  not  members  of  the 
Church  of  England ;  I  must,  however,  leave 
that  to  them.  The  visitor  has  power  to 
modify  the  rules  and  ordinances  from  time 
to  time  as  he  may  think  fit.  With  regard 
to  the  trustees  of  the  other  charities,  their 
appointment  will  be  considered  in  cham- 
bers, and  such  charities  as  are  for  Church 
of  England  purposes,  or  relate  to  the 
preaching  of  sermons,  may  be  pven  to 
the  school  tmateea. 


M.R.       7  HOOBl  ff.  ICOOSB. 

Jan.  27,  28.  J         In  re  hozlbt. 
SkeriJ^Escape  —  Damage*  -~Jwri$die- 

A  writ  of  tUtaehment  was  utued  out  of 
tJuB  eomrt  io  enforce  an  order  made  for  the 
faymemt  of  1,3281.  7«.  U.  The  eheriff 
arratei  the  priSMer,  hut  ewbtequently 
attewed  him  to  go  at  large,  without  hail, 
apM  hi$  frewdn  to  sttrrmdsr  when  eatted 
on.  Tkia  he  myfeoted  to.  do,  Md,  wittoul 
hmomg  been  reeaftmred,  he  committed  euteide. 
Upon  am  appU^Etion  against  the  sheriff, — 
Held,  that  an  eeeape  had  been  permitted  ; 
Aai  tkie  Court  had  jttriediction  to  ascer- 
tain the  amount  of  damages  sustained ;  that 
(Ac  5  ^  6  Fiet.  c.  98.  must  be  considered 
sj  eontrouUng  the  practice  of  this  Court ; 
end  that  the  sheriff 's  liabilitg  was  the  actual 
loss,  and  not  the  fall  nm  for  which  the 
attaehment  issued. 

(8)  2  Myl.  &  Cr.  275. 

■bW  amiB,  XXVIL-CHAWL 


This  was  a  motion  that  the  sheriff  of 
Derby  might  pay  into  the  Bank  of  Eng- 
land a  sum  of  l,228l.  7s.  \d.,  together 
with  the  costs  of  a  writ  issued  out  of  this 
court  for  the  attaehment  of  Henry  Mozley 
for  the  contempt  of  an  order  to  pay  this 
sum  into  court. 

On  the  8th  of  July  1657,  an  order  was 
made  in  this  suit  that  H.  Mozley,  the  de- 
fendant's solicitor,  should,  within  seven 
days  after  service  of  the  order,  pay  1,228<. 
7s.  Id.  into  the  Bank  to  the  credit  of  the 
cause.  On  the  6th  of  November  1857i  an 
attachment  was  issued  against  H.  Mozley 
for  not  obeying  the  order:  it  was  made  re- 
turnable on  the  26th  of  November  1857* 
On  the  9th  of  November  1857,  the  writ 
of  attachment  was  lodged  with  the  under- 
sheriff,  and  on  the  same  day  H.  Motley 
was  taken  under  the  writ ;  but  upon  his 
representing  that  he  would  make  an 
arrangement  for  liquidating  the  amount, 
and  that  his  liberty  was  necessary  for  so 
doing,  he  was  allowed  to  go  at  large  upon 
his  undertaking  to  give  bail  or  to  render 
himself  into  custody  when  required  so  to  do. 
On  the  SOth  of  November  the  nnder^heriff 
was  called  upon  to  make  a  return  to  the 
vrit.  Ont]ie2ndofl>eoember8nofflcerwas 
sent  to  Mr.  Mozley  to  require  him  to  ren* 
der  hims^  into  custody.  It  was  then 
arranged  that  Mr.  Mozley  should  come  to 
him  at  the  King's  Arms  Hotel  at  three 
o'clock  ;  but  as  he  did  not  come,  the  officer 
went  to  Mr.  Mozley's  house,  and  arrived 
there  about  half-past  three  o'clock,  and 
saw  his  clerk,  who  told  him  that  Mr.  Moz- 
ley was  upstairs  packing  up  his  things, 
and,  at  the  officer's  request,  the  clerk  in- 
formed Mr,  Mozley  that  the  officer  was 
waiting,  bnt  as  Mr.  Mozley  did  not  come 
down,  theoffioerwent  upstairs  and  knocked 
at  his  bedioom-door,  and  asked  to  speak 
to  him,  to  which  he  r^U^,  "  Speak 
through  tiie  door."  The  (Meet  then  said, 
"  Nay,  I  cannot  do  that."  Mr.  Mozley 
then  said,  *'  Stop  a  moment,"  and  almost 
at  the  same  time  there  was  a  report  of  fire- 
arms. The  officer  then  kicked  in  the 
pannel  of  the  door ;  he  saw  Mr.  Mozley 
still  alive.  The  officer  went  down  stairs 
and  gave  an  alarm,  without  leaving  the 
house,  and  after  waiting  several  minutes 
he  returned  to  the  bedroom  and  found  the 
8D 
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lurgeon  and  several  persons  with  Mr. 
Mozley,  who  had  died.  The  officer  then 
left  the  house  to  communicate  with  the 
under-sheriffa  bnt  he  afterwards  returned 
with  a  bailiff,  whom  he  left  in  the  eaie  of 
the  body  of  the  deceased  until  after  an 
quest  had  been  held. 

On  the  7th  of  December  1857.  an  order 
was  made  requiring  a  return  to  the  writ. 
The  sheriff  sent  the  following  certifi- 
cate : — *'  I  hereby  humbly  certify  and 
return  that,  under  and  by  virtue  of  the 
within  writ  to  me  directed,  I  did  attach 
the  said  Henry  Mozley  to  answer  the  said 
writ,  and  that  whilst  the  said  Henry  Moz- 
ley was  in  my  custody  nnder  and  by  virtue 
of  such  writ  he  committed  suicide,  where- 
upon I  cannot  have  him  before  the  Queen, 
or  her  Court  of  Chancery,  as  by  the  within 
writ  I  am  commanded." 

It  was  alio  now  alleged  to  have  been 
ascertained  that  when  the  writ  was  lodged 
with  the  sheriff,  and  thenceforth  until  his 
death,  H.  Mozley  was  wholly  insolvent, 
and  utterly  unable  to  pay  the  amount  in- 
dorsed on  the  writ. 

Mr.  Lloyd  and  Mr.  Martindale,  for  the 
pluntiffs.  —  The  sheriff  allowed  the  pri- 
soner to  escape,  and  he  must  be  held 
responsible . 

Frotod  V.  Lawrence,  1  J.  &  W.  655. 
BrickneU  v.  Stamford,  1  Beav.  368. 
Levett  V.  Letteney,  Beames  on  Costs, 
235. 

Solly  V.  QreiUhetult  Ibid. 
Awmymm»t  11  Ves.  170. 

Mr.  R.  Palmer,  Mr.  Speed  and  Mr. 
Fieldt  for  the  sheriff.— The  debt  was  bail- 
able, and  the  arrest  under  the  attachment 
was  in  the  nature  of  mesne  process.  The 
prisoner  was  in  custody  when  he  com- 
mitted suicide;  the  recapture  was  complete. 
Mr.  Mozley  was  living  when  the  officer 
found  him.  The  actual  damages  could 
only  be  ascertained  at  law  by  an  action  on 
the  case.  Mr.  Mozley  was  wholly  insol- 
vent ;  the  value  of  the  custody  was  no- 
thing, and  it  must  be  considered  in  analogy 
to  a  claim  against  executors  who  were 
unable  to  recover  a  debt  of  their  testator. 
The  plaintiffs  therefore  have  sustained  no 
actual  loss.  Unless  loss  was  proved,  they 


could  recover  nothing.  It  was  necesssry 
to  determine  whether  the  plainttfis  were 
entitled  to  the  debt  or  damages.  Tbe 
jurisdiction  of  this  Court  did  not  extend 
so  fiir.  It  was  necessary  therefore  to  send 
a  case  to  a  court  of  law.— 

Morris  t.  Hayward,  6  Taunt.  569. 

Leuiis  T.  Morland,  2  B.  &  Aid.  56. 

mUiams  v.  Moetyn,  4  Mee.  &  W.  145; 
s.  c.  7  Law  J.  Rep.  (h.s.)  Ezdi. 
289. 

Collard  v.  Hare,  5  Sim.  10;  s.e.  1 

Law  J.  Rep.  (n.s.)  Chanc.  180. 
Hatvkin*  V.  Plomer,  2  W.  Black.  1048. 
Bonafoua  v.  fValker,  2  Term  Rep.  126. 
13  Edto.  1.  c.  11,  Westmimter  3. 
1  Rich.  2.  e.  12. 
5  4-6  Viet.  e.  98.  $.  30. 
Clifton  v.  Hooper,  6  O-B.  Rep.  468 ; 

s.  e.  14  Law  J.  Rep.  (h.s.)  Q.B.  1. 
Jrden  v.  Goodaere,  11  Com.  B.  Rep. 

371 ;  s.  0.  20  Law  J.  Rep.  (n.s.) 

CP.  184. 
The  Queen  v.  the  Sheriff  of  Leiee^' 

thire,  11  Cora.  B.  Rep.  367;  s-c. 

19  Law  J.  Rep.  (n.s.)  CP.  320. 
Russen  v.  Lveaa,  1  Car.  &  P.  153 ;  s.  c. 

1  Ry.  &  M.  26. 
Grainger  V.  Hill,  4  Bing.  N.C.  212; 

s.  c.  7  Law  J.  Rep.  (n.b.)  CP.  85. 
Roberta  v.  Ball,  3  Sm.  &  G.  168 ;  «.  c. 

24  Law  J.  Rep.  (n.s.)  Chaoc.  471. 
Planck  V.  Anderson^  5  Term  Rep.  37. 
Tidd's  Practice,  487,  8th  edit. 
Watson  on  the  Office  of  Sheriff,  129. 
Danby  v.  Zattuoa,  1  £q.  Ca.  Abr.  351. 
Deae*  v.  Bere^ord,  5  Sim.  331. 

Mr.  Lloyd,  in  reply. . 

The  Master  of  the  Rolls.  —  Mr. 
Mozley  was  clearly  taken  into  custody  on 
the  9th  of  November  1857,  and  on  the 
same  day  again  allowed  to  go  at  large 
without  bail :  that  in  law  amounted  to  aa 
escape.  He  was  never  recaptured-  It 
was  ai^ed  that  the  circumstances  which 
ocGurr^  on  the  2nd  of  December  amounted 
to  a  recapture :  it  was,  however,  nothii^ 
of  the  sort.  The  undei-sher^  had  allowed 
Mr.  Mozley  to  go  at  lai^,  upon  his  pro* 
mise  that  he  would  surrender  Idmself  when 
required ;  and  had  he  done  so,  and  died 
in  custody,  the  plainti&  could  not  have 
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complained.  Mr.  Mosley,  however,  broke 
kts  promise  as  much  u  if  had  absconded 
at  night  and  gone  oat  of  the  country.  He 
committed  the  act  when  in  a  state  of  mind 
in  which  he  was  not  conscioui  of  what  he 
was  about.  It  was  done  for  the  purpose 
of  avoiding  the  capture,  and  he  took  the 
most  effectual  means  possible  to  preYcnt 
his  being  retaken  into  custody.  The  evi- 
dence theiefora  proved  that  he  never  was 
^aia  in  the  cnatody  of  the  officer,  but 
that  he  was  dead  before  the  officer  eonld 
approach  him. 

What  amounts  to  a  capture  is  very  plain : 
it  requires  aomething  like  a  touch,  or  some- 
thing  approaching  to  it,  or  a  statement  to 
the  prisoner  that  be  must  consider  himself 
in  custody,  and  then,  if  the  prisoner  obeys 
and  follows  the  officer  according  to  his 
direction,  it  would  amount  to  a  capture. 
The  sheriff  therefore  is  clearly  liable  for  an 
escape ;  but  in  what  manner  and  to  what 
extent  remain  to  be  considered.  An  action 
would  certainly  lie  against  him ;  it  would 
■0  doubt  be  an  action  on  the  oaae  for  eon- 
seqaeiLkial  damages  sustained  by  xaaaon  of 
the  escape  of  the  prisoner.  It  is,  faoweveTf 
not  necessary  to  direct  the  motion  to  stand 
over,  with  liberty  for  the  plaintiiTs  to  bring 
such  action  as  they  may  be  advised,  and 
to  direct  the  defendant  to  make  such 
sdmisnons  as  the  Court  might  consider 
necessary  for  fairly  trying  the  question. 
The  cases  of  Levett  v.  Letleney  and  SoUy 
V.  Orealkead  shew  that  this  Court  has 
jnriidietion  to  determine  the  question ;  it 
can  also  prevent  the  inconvenience  of  re- 
qniring  admissions  to  preclude  the  practice 
of  this  Court  and  the  reasonableness  of 
that  ^Gtice  from  being  made  a  question 
in  a  court  of  law.  This  Court  is  quite  as 
competent  to  ascertain  the  measure  and 
aaount  of  damage  sustained ;  that  is  the 
only  question  which  could  be  sent  to  law. 

lie  extant  of  the  liability  is  the  damage 
■Anally  sustained  by  the  plaintiffs  in  con- 
sequence of  the  sheriff  not  having  the  cus- 
tody of  the  prisoner.  The  reason  why  the 
Lord  Chancellor,  in  Levett  v.  Letttnetf 
and  SMy  v.  Oreathead,  thought  fit  to  give 
the  full  amount  of  the  debt  due  was,  that 
According  to  the  statutes  and  the  construc- 
tioa  they  bad  received,  the  total  amount  of 
the  debt  would  be  recovered  at  law,  and 
it  would  be  impossible  to  say  it  was  less 


than  the  total  amount  actually  due  from 
the  prisoner.  It  is  not  necessary  to  con- 
sider whether  that  is  not  a  strained  con- 
struction of  the  statutes  13  £dw.  1.  stat.  1. 
c.  U.and  the  1  Rich.  2.  c.  12.  They  have 
received  that  construction  in  the  courts  of 
law,  and  it  is  binding  both  there  and  in 
equity.  The  5  &  6  Vict.  c.  98.  s.  31. 
enacts,  "  that  if  any  debtor  in  execution 
shall  escape  out  of  legal  custody  after  the 
passing  of  this  act,  Uie  sheriff,  bailiff,  or 
other  person  having  the  custody  of  such 
debtor  shall  be  liable  only  to  an  action  upon 
the  case  for  damages  sustained  by  the  per- 
son or  persons  at  whose  suit  such  debtor 
was  taken  or  imprisoned,  and  shall  not  be 
liable  to  any  action  of  debt  in  consequence 
of  such  escape."  That  act  does  not  apply 
to  the  Court  of  Chancery  ;  but  in  such  a 
cau  as  the  present  it  is  sufficient  to  govern 
the  rules  and  practice  of  this  Court,  as 
well  as  the  rules  and  practice  of  the  Conrta 
of  law.  It  does  not  enact  that  the  Court 
of  Chancery,  having  power  previously, 
shall  have  no  power  to  do  anything  in  sueb 
a  ease  as  the  present.  It  would  eon- 
seqnently  require  express  words  to  take 
away  an  existing  jurisdiction  of  the  Court 
of  Chancery.  If,  therefore,  the  cases  re- 
ferred to  were  rightly  decided,  the  Court 
of  Chancery  had  jurisdiction  before  the 
passing  of  the  5  &  6  Vict.  c.  08,  and  that 
act  declares  the  manner  in  which,  in  the 
consideration  of  the  legislature,  it  was  fair 
and  proper  that  the  sheriff  should  be  ren- 
dered liable  for  allowing  a  prisoner  to 
escape,  and  the  extent  of  this  was  the  loss 
sustained  by  the  escape  of  the  prisoner  o«t 
of  custody.  Thatis  plainly  the  proper  mode 
in  which  the  plaintiffs  ought  to  be  remu- 
nerated or  restored  to  their  former  position; 
and  it  ought  to  be  the  extent  of  the  lia- 
bility of  the  sheriff.  It  would  put  the 
parties  exactly  in  the  situation  they 
would  have  been  in  if  the  prisoner  had  not 
effected  his  escape ;  it  would  have  been 
the  utmost  that  could  have  been  got  from 
him.  It  would  have  been  well  if  the  whole 
debt  and  the  costs  of  the  contempt  could 
have  been  obtained ;  but  if  not,  the  only 
prejudiceand  injury  the  plaintiffs  could  sus- 
tain would  extend  to  what  could  not  have 
been  obtained.  It  was  argued  that  there 
would  be  both  inconvenience  and  difficulty 
in  ascertuning  what  would  have  been  the 
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real  value  of  tbe  cnitody,  and  that  the 
mere  state  of  the  propert^r  of  the  escaped 
prisoner  would  not  be  the  measure  of  the 
damages,  as  the  commiseration  of  his 
fiiends,  the  interference  of  relations  and 
the  like  might  have  afforded  means  from 
which  the  plaintiffs  might  hare  derived  an 
advantage  which  could  not  in  such  a  case 
be  well  ascertained.  I  make  no  remarks 
on  that ;  but  the  manner  pointed  out  by 
the  legislature  at  once  defines  both  the 
reason  and  tbe  equity  of  the  thing.  The 
Conrt  must  therefore  adopt  the  conne  sng- 
geated  by  the  act,  and  it  oo^t  not  to  be 
deterred  by  difficulties  it  may  meet  with  in 
carrying  its  order  into  effect.  When, 
therefore,  it  comes  before  me  in  chambers, 
I  shall  consider  the  escape  proved,  and  that 
there  was  no  justification  for  allowing  it; 
that  the  sheriff  is  liable  for  the  whole  loss 
sustained ;  and  that  the  act  of  his  officer 
occasioned  the  loss,  and  that  the  sheriff  is 
liable.  He  must  therefore  shew  that  Mr. 
Mozley,  from  the  time  he  was  taken  into 
custody  nntil  the  termination  of  his  exist- 
ence on  the  2nd  of  December  1857i  could 
not  have  discharged  his  debt  by  any  rea^ 
sonable  means,  if  the  plaintiffs  an  then 
unable  to  contradict  that,  or  to  define  the 
extent  to  which  that  may  go,  they  may  still 
be  at  liberty  to  shew  that  other  sources 
were  open  to  Mr.  Mozley,  and  they  may 
point  ont  ftom  whence  they  would  have 
arisen.  I  shall  therefore  refer  it  to  cham- 
bers to  ascertain  what  loss  has  been  sus- 
tained by  the  plaintiffs  by  reason  of  Henry 
Mozley,  deceased,  having  been  permitted 
to  escape  from  the  custody  of  the  sheriff 
on  the  9th  of  November  1657,  and  having 
been  permitted  to  remain  ont  of  such  ens- 
tody  until  his  decease^  on  the  2nd  of 
December  1867* 


Stuart, V.C.  f*"^"      TeKVRSTRY  of 

Feb    1  ™^  PARISH  OF  8T.  1CART| 


LAMBETH. 


MetropoUt  Local  Management  Ael  ^18 
^  19  Viet.  e.  120.  s.  lQ.)—ConMtT%ction 
—  Vestry  Board,  Power  o/—DraiM^e 
Pipea—Injunetion, 

The  defendantt,  in  exercite  of  tbe  poaerM 
given  to  them  hjf  the  76JA  seefwit  of  the 


MHrapoUe  Loeal  Management  Act,  18  ^  19 
Viet.  e.  120,  eerved  the  flainXig  vUh  a 
notice  requiring  him,  m  the  conMlntetion  of 
the  drainage  to  certain  houtei  then  buildiag 
bg  him  in  their  diatriet,  to  u»e  pipee  of  tUne- 
ware  of  the  but  qmaiUg.   The  plaintiff  pro- 
poted  to  use  pipes  of  Agleaford  manufaet*re 
as  coming  within  the  description  of  ttoiU' 
ware  mentioned  in  the  notice.    To  this  fie 
defendants  objected,  who  required  pipes  of 
Lamb^h  manufacture,  or  of  fMmufacfxre 
similar  to  that  of  Lambeth,  to  be  used,  and 
tkeg  rinsed,  wtleeethiswereemplied  wiA, 
to  maie  an  opening  into  the  main  sewer  fir 
the  plaiiUifs  drainage.  The  pUUntigamt' 
«fmi  made  the  opening  himelft  and  com~ 
pteted  hie  drauu^  bg  means  of  Aglesford 
pipes : — H  eld,  the  evidence  of  sdentifie  men 
as  to  the  eon^rative  merit*  of  the  two 
man^fac^ures  beii^  confUeting,  that  the  ad 
gave  the  vestry  the  right  to  determine  which 
of  the  two  materials  should  be  used ;  and 
the  Court  therefore  reused  a  motion  bg  the 
platntifffor  an  ii^unetion  lo  restrmin  the  de- 
fendants  from  entering  upon  the  plaintiff's 
premises  for  the  purpose  of  taking  iip  the 
drainage  works  eonetrueted  bg  him  with  the 
Aglesford  pipes, 

Tbe  plaintiff,  William  Austin,  being 
lessee  for  a  long  term  of  years  of  a  piece 
of  ground  on  the  east  ude  of  Spring  Grove, 
in  the  parish  of  St.  Mary,  Lambeth,  had, 
previously  to  November  1857,  erected  four 
houses  thereon  in  carcase.  Being  desirous 
of  completing  the  houses,  and  making 
proper  and  sufficient  drains,  he,  on  the 
26th  of  October  1857,  called  on  Mr. 
M'lntosh,  the  defendants*  surveyor  of 
sewers,  &c.,  and  delivered  to  him  a  plan 
of  the  premises.  Mr.  M'lntosh  approved 
of  the  plan,  and,  in  reply  to  a  request  by 
the  plaintiff  that  he  would  cause  *'  the  eye" 
to  be  put  into  the  main  sewer,  he  asked 
what  pipes  the  plaintiff  was  going  to  use ; 
but  upon  being  told  by  the  plaintiff  that 
he  intended  to  use  the  Aylesford  pipes,  he 
answered  "  In  that  case  I  will  not  put  in 
the  eye,"  The  eye,  it  appeared,  was  the 
excavation  to  be  made  into  the  main  sewer 
where  the  plaintiff's  drain  was  to  enter  it. 

On  the  6th  of  November  1857  tbe  plain- 
tiff served  the  defendants  with  a  formal 
notice  for  leave  to  lay  a  "  glased  stone- 
ware  pipe  drain"  from  his  houses  to  the 
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sewer ;  and  on  the  same  day  Mr.  M'Intosh 
laid  to  the  plaintiff,  '*  I  shall  not  give  the 
leave  asked  for  unless  you  pledge  your- 
self to  use  stoneware  pipes,  and  not  Ayles- 
ford  pipes."  The  plaintiff  afterwards, 
thnmgh  lus  aolieitort,  made  another  de- 
mand upon  the  reitrj  to  the  same  effect. 

On  the  11th  of  Deeember  1857,  the 
]duitifl's  BolieitiHrs  reeeived  from  the  vestry 
deik  a  letter  in  the  following  terms  :— 

"Vcatiy  OfflcM,  Kennington  Omn,  8. 
"Om.  11th,  18S7. 

"The  vestry  of  the  parish  of  St.  Mary, 
Limbeth.—-SpringGroTe Drainage  Works. 
— 6entleinen,-~I  beg  respectfhlly  to  for- 
ward to  you  an  extract  from  a  report 
adopted  by  the  vestry  at  a  vestry  meeting 
hdd  last  evening : — *  Resolved,  that  the 
application  of  William  Austin,  through 
Messrs.  Barnard,  to  construct  certain 
dndns  hi  Spring  Grore,  be  granted,  such 
dnint  to  be  eonatnieted  in  aecoidance 
with  the  diieetion  and  order  of  the 
vestry,  to  the  effiset  fbllowing  :<--tiiat  the 
materials  used  are  in  all  cases  to  be  of  the 
best  quality  of  their  several  kinds,  and 
approved  by  the  officer  of  the  vestry ;  the 
bricks  to  be  sound,  hard  and  well-bnmt 
stocks ;  the  pipes  to  be  stoneware  of  the 
best  quality,  and  the  bends  and  junctions 
to  be  of  the  most  approved  form  and  shape, 
and  that  the  surveyor  be  empowered  to 
cany  out  this  instruction.'—- 1  remain,  &c., 
Thomas  Roffey,  clerk  to  the  vestry." 

On  the  16th  of  December  1857,  the  de- 
&ndaats  still  refiidng  to  make  the  eye  into 
tte  sewer,  the  plaintiff,  after  giving  notice 
to  Mr.  M'lntosh,  himself  opened  the  eye 
■Mo  the  lewCT,  and  afterwards  completed 
the  drun  with  Aylesford  pipes.  On  the 
24th  of  December  1857  the  plaintiff  was 
■erred  with  notice  by  the  defendants  that 
it  was  their  intention  **  to  take  up  so  much 
of  the  said  drainage  as  had  been  executed 
with  pipes  other  than  stoneware,  and  to 
le-constmct  the  same  with  proper  stone- 
nie  pipes,  as  required  by  the  regulations 
of  the  vestry."  The  plaintiff  thereupon 
filed  the  bill  in  this  suit,  ailing  as  above, 
■ad  praying  for  an  injunction  to  restrain 
die  defoadants,  the  vestry  of  the  parish  of 
St  Haiy,  Lambeth,  their  oflbseii,  servants, 
agents,  workmen,  and  all  other  persons 
mployed  by  tiiem,  from  entering  into  or 
iip«i  the  piece  of  ground  mentioned  in  the 


bill,  and  the  houses  thereon,  or  any  of 
them,  or  any  part  thereof^  for  the  purpose  of 
taking  up  the  drainage  works  in  the  bill 
mentioned,  or  so  much  thereof  as  had  been 
executed  with  pipes  other  than  pipes  called 
stoneware,  and  from  interfering  with  the 
said  drains,  or  doing  any  damage  to  the 
said  premises^  eontnuy  to  the  provisions 
of  &e  Metropolis  Local  Managnnent  Act. 

The  bin  also  alleged  that  the  defendante, 
by  pipes  of  stoneware  of  the  best  quality, 
meant  pipes  of  Lambeth  manufacture,  and 
tiiat  several  of  the  vestry  of  the  parish  of 
St.  Mary,  Lambeth,  were  themselves  manu- 
facturers of  such  drainage  pipes.  It  alleged 
also  that  the  Aylesford  pipes  were  tougher, 
stronger,  and  less  brittie  than  the  Lam- 
beth pipes ;  that  the  Aylesford  pipes  were 
used  in  the  parish  of  Marylebone,  in  Buck- 
ingham Palace,  in  the  dty  of  London,  and 
elsewhne,  and  that  they  were  as  much 
stoneware  as  the  Lambetii  pipes. 

The  case  was  now  brought  before  the 
Court  upon  motion  for  an  injunction  in 
the  terms  of  the  prayer  of  the  bill. 
The  defendante,  the  vestry,  professed  to 
found  and  justify  their  proceedings  com- 
plained of  by  the  plaintiff,  upon  the  powers 
conferred  upon  them  by  the  76th  section 
of  the  Metropolis  Local  Management  Act, 
18  &  19  Vict  c.  120  (1). 

(1>  The  etuwtmcnt  in  the  76tb  lecdoo  is  u  ibl- 
kiwi: — "  Before  beginning  to  lay  or  dig  out  the 
foaadation  of  any  new  home  or  building  within  any 
inch  pariah  or  Uitrict,  or  to  rebuild  any  house  or 
building  therein,  and  «lao  before  making  any  drtia 
for  the  purpose  of  draining,  directly  or  indirectly, 
into  any  sewer  under  the  jurisdiction  of  the  vestry 
or  board  of  or  fiir  any  sueh  parish  or  ffiatriet, 
seren  days'  notiee  hi  writing  shall  be  g^Ttn  to 
Uie  vestry  or  board  by  the  person  intending  to 
build  or  rebuild  sueh  house  or  bnildiog,  or  to 
make  such  drain)  and  ererj  tneh  foundation  sbatl 
be  hud  at  auoh  level  as  will  permit  the  drainage  of 
socb  house  or  building  in  compliance  with  this  Act, 
and  as  tha  vsstty  or  hoard  shall  order,  and  every 
anoh  drain  shall  be  made  in  aneh  direction,  manner 
and  form,  and  of  snch  materials  and  workmanship, 
and  with  such  branches  thereto  and  other  conneotod 
works  and  apparatus  and  water  supply  as  herein- 
before mentioned,  and  as  the  restry  or  board  shall 
order,  and  iha  making  of  every  snob  drain  shall 
be  under  the  snrray  and  eontmnl  of  tha  vestty 
or  board ;  and  the  vestry  or  distrist  board  ahafl 
make  th<dr  order  in  relatioa  to  the  matters  afbre- 
said,  and  eanse  the  same  to  be  notified  to  tht  peraon 
from  whom  suoh  notice  was  received  within  seven 
days  after  the  receipt  of  soch  notice,  and  in  default 
of  such  notice,  or  if  such  house,  buildiog  or  drain, 
or  blanches  thereto,  or  other  eoDnceted  works  and 
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A  considerable  body  of  evidence,  fur- 
niihed  by  men  of  science,  was  adduced  on 
both  sides  as  to  the  comparative  merits  of 
the  different  manufactures,  but  this  was 
for  the  most  part  directly  conflicting.  The 
nature  of  this  evidence,  and  the  prineipat 
arguments  pf  counsel  are  noticed  in  the 
Vice  Chancellor's  judgment. 

The  qaestions  to  be  determined  were, 
firs^  whether  the  Aylesford  pipe*  which 
the  plaintiff  had  employed  in  his  drainage 
were  of  a  manu&eture  within  the  require- 
ment of  the  order  of  the  vestry  that  the 
plaintiff's  pipes  should  be  stoneware  of 
the  best  quality ;  and,  secondly,  if  this  were 
answered  in  the  affirmative,  whether  the 
vestry  had  nevertheless,  under  the  terms 
of  the  act  of  parliament,  power  to  enforce 
the  use  of  pipes  of  a  different  manufacture. 

Mr.  Baeou  and  Mr.  Sehomberg  appeared 
for  the  plaintiff. 

Mr.  Malitts  and  Mr,  Speed,  for  the 
defendant. 

Mr.  Sehombeiy  replied. 

Stuart,  V.C.  —  The  'qnettion  in  this 
suit  is,  no  doubt,  tme  of  very  considerable 

importance,  not  only  to  the  parties  to  the 
litigation,  but  to  the  public.  The  l^s- 
lature  has  invested  the  vestry  board,  and 
those  who  have  controul  over  those  sani- 
tary works,  which  are  in  a  sense  necessary 
for  public  purposes,  with  very  extensive 
powers.  It  is  very  much  to  be  regretted 
that  in  the  exercise  of  those  powers  there 
should  not,  both  on  the  part  of  those 
towards  whom  thp  powers  are  to  be  exer- 
cised by  the  vestry  who  are  directed  to 
constmet  the  works,  and  by  the  vestry 
themselves  in  giving  those  directions,  be 
that  spirit  of  mutual  forbearance  and 
accommodation  which  is  indispensable 
to  the  beneficial  working  of  these  legis- 

Kpp»atni  end  water  luppljr,  b«  began,  erected, 
made  or  provided  in  any  respect  contraiy  to  any 
laiet  of  tnt  natry  or  board  made  and.  notified  as 
afoveaaid,  or  the  proTiaiona  of  thia  act,  it  iball  bo 
lawful  for  the  vestry  or  board  to  csBse  lueh  houae 
or  building  to  be  demoliabed  or  altered,  and  to  cbum 
such  drain  or  branches  thereto  and  other  connected 
works  and  apparatus  and  water  supply  to  be  re-laid, 
amended,  or  r«-inade,  m,  in  the  event  of  omiaaaoB, 
added,  as  the  case  nay  tcqniie,  and  to  leoover  the 
expanaeo  thereof  from  the  owner  thereof  in  the 
raaaner  btieinifter  proridod." 


lativfl  provisions.  In  the  present  caie, 
the  question  resolves  itself  into  a  very 
narrow  point.  The  plaintiff,  being  bound 
to  construct,  according  to  the  directionsof 
the  vestry,  the  drainage  of  certain  houses 
so  as  to  be  made  of  stoneware  pipes  of  the 
best  quality,  insists  that  he  has  sufficiently 
complied,  according  to  the  exigencies  of 
the  act  of  parliament,  with  the  order  of  the 
vestry.  He  sayi  he  has  constructed  tbe 
drainage  with  stoneware  pipes  of  die 
description  called  Aylesford  pipes.  On 
the  other  hand,  tbe  vestry  say  that  the 
Aylesford  pipes  are  not  stoneware  pipes, 
and  that  there  is  not  such  a  compUuce 
with  the  order  as,  they  insist,  they  have  a 
right  to  enforce.  Tbe  plaintiff  has  laid 
the  drainage  with  these  pipes,  after  full 
notice  from  the  vestry  that  they  were  not 
of  the  quality  which  the  vestry  required. 
The  vestry  now  carry  it  to  the  extreme 
point  of  insisting  upon  their  right,  under 
the  act  of  parliament,  to  take  up  the  pipes 
which  the  plaintiff  has  laid  down,  and, 
under  their  powers,  conferred  by  the  act  of 
parliament,  to  eonstruct  the  drains  with 
those  pipes  which  suit  their  own  interpre- 
tation of  the  description  they  have  given. 
Therefore,  tbe  plain  tiff,  very  naturally  think- 
ing he  has  constructed  a  sufficient  drainage 
with  stoneware  pipes,  asks  the  Court  to 
restrain  the  violence  threatened  by  the 
vestry  of  tearing  up  tbe  works  which  he 
has  constructed,  and  of,  as  he  says,  arbi- 
trarily, and  of  their  own  mere  taste  and 
caprice,  substituting  for  them  works  con- 
structed with  pipes  of  a  different  descrip- 
tion. According  to  the  evidence  of  the 
plainti^  the  Aylesford  pipe  is  an  earthen- 
ware pipe,  glazed  with  oxide  of  lead. 
According  to  the  evidence  on  both  sidest 
it  is  certain  that  the  pipes  called  I<anibeth 
pipes  are  pipes  formed  by  a  process  which 
subjects  them  to  a  much  higher  degree  of 
heat,  and  accordingly  produces  a  pipe  in 
which  there  is  produced  a  state  of  vitrili- 
eation,  not  perfect,  as  some  of  the  wit- 
nesses say,  but  though  imperfect,  still  a 
state  of  vitrification  throughout  the  wbole 
substance  which  is  not  to  be  found  in  what 
are  called  the  Aylesford  pipes.  It  seems 
impossible  to  say  that  a  greater  degree  of 
hardness,  the  absence  of  poronsaess,  snd 
a  better  gUse  are  not  material  qualities  in 
determining  a  prefierenee  as  between  two 
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set*  of  pipes.  But  with  regard  to  the 
Lambeth  pipes,  the  process  by  which  these 
qualities,  in  themselves  superior^  are  pro- 
duced, is  effected  by  a  higher  degree  of 
hea^  and  therefore  produces  in  the  manu- 
fiictnre  certain  defects  to  which  the  Ayles- 
ford  pipes  are  not  liable. 

The  Aylesford  pipes  are  said  to  be  more 
toug^,  more  smooth  on  the  surface,  and, 
from  the  less  heat  being  employed,  less 
apt  to  be  bent  and  to  have  irregularity 
is  their  sh^w.  Some  of  the  I^unbeth 
pipes  are  described  in  the  evidence  for 
tlie  plaintiff  not  only  to  be  imperfect  in 
■hape,  hut  to  assume,  instead  of  a  circular, 
an  elliptical  form,  &om  the  greater  degree 
of  heat  used  in  the  manufacture ;  all  of 
which  must  be  expected  irom  the  necessary 
chemical  results  of  the  materials  used  in 
both. 

In  &Tour  of  the  plaintiff's  case  there  is 
the  iraportant  fact  that  public  bodies,  after 
a  competition  and  an  investigation  of  the 
specialities  of  both  descripUons  of  pipes, 
liare  detennined,  after  taking  the  evidence 
of  seientifie  men,  upon  the  use  of  the 
Ayleaford  pipes  as  the  preferable  material. 
That  is  amply  borne  out  by  the  evidence. 

The  question,  however,  which  the  Court 
•eens  to  me  to  have  to  determine  in  this 
case  is,  whether  or  not,  supposing  that  the 
evidence  were  sufficient  to  shew  that  the 
Aylesford  pipe  is  a  stoneware  pipe,  and 
that  it  is  a  pipe  of  as  good  a  quality  atf  the 
Lambeth  pipe, — whe^er  or  not,  upon  the 
true  construction  of  the  act  of  parliament, 
the  vestry  have  not  the  power  of  choosing 
between  two  materials,  as  to  the  relative 
Tatne  of  which  there  are  conflicting  opin- 
ions, and  of  determining  for  themselves 
which  is  the  best.  The  very  evidence  of 
the  plaintiff  shews  that  to  have  been  tho 
MBrse  taken  by  other  public  bodies.  The 
plaintiff  insists  that  Islington  Market  is 
divned  by  the  Aylesford  pipes ;  that  the 
district  of  Belgravia  is  drained  by  the 
Aylesford  pipes ;  that  the  district  of  Mary- 
lebone,  by  the  decision  of  the  Marylebone 
vestiy,  is  drained  by  the  Aylesford  pipes ; 
bat  that  only  goes  to  shew,  as  part  of  the 
plaiotiff's  case,  that  there  is  a  difference  of 
opinion  amongst  public  bodies,  and  that  a 
choice  has  been  exercised.  Now,  the  whole 
■cope  of  this  bill  is  to  prevent  the  exercise 
by  the  vestry  of  that  right  of  choice,  and 


to  force  upon  them  the  use  of  the  Aylesford 
pipes,  which  certain  other  bodies  appear  to 
have  chosen.  It  rather  seems  to  me  that, 
on  the  true  construction  of  the  act,  the 
plaintiff  is  not  entitled  so  to  do.  I  think 
that  where  the  vestry  of  Lambeth  were 
justified  in  requiring  stoneware  pipes  of 
the  best  quality,  they  have  also  a  right  to 
say,  that  they  consider  that  pipe  which  is 
in  the  most  highly  vitrified  state,  which 
is  proved  to  have  the  most  glaze,  most 
eertain  to  resist  the  imbibing  of  the  par- 
ticle that  pass  through  it.  I  think  Uiat, 
where  the  responsibility  of  the  proper  con- 
straction  of  sanitary  works  rests  with  the 
parish,  the  parish  of  Lambeth  has  a  right 
to  say,  as  they  did  say,  to  the  plaintiff  be- 
fore he  began  his  works,  "  the  pipes  which 
we  mean  to  describe  by  the  term  *  stone- 
ware pipes  of  the  best  quality '  are  not  the 
Ayleidbrd  pipes,  as  to  which  there  is  a 
doubt  whether  they  are  stoneware  at  all; 
we  mean  that  manufacture  which  is  un- 
doubtedly stoneware,  which  is  most  highly 
vitrified,  which  is  the  hardest  substance ; 
and  we  prefer  it,  and  we  insist  on  our  right 
to  prefer  it."  I  think,  under sucbmrcum- 
stances,  the  right  of  preference  must  rest 
somewhere.  I  think  the  board,  having  the 
higlier  responsibility,  had  a  right  to  exer- 
cise it  here.  I  do  not  think  they  have 
exercised  it  arbitrarily  or  oppressively  to- 
wards this  gentleman,  because  he  was  told, 
before  he  began  his  drainage  works,  that 
an  opening  would  not  be  made  into  the 
main  drain  for  his  sewage,  unless  he  used 
pipes  of  that  quality  of  stoneware  which 
the  defendants  still  insist  on,  and  to  the 
use  of  which  the  plaintiff  objects.  As  to 
the  other  topics  of  discussion,  it  is  said 
that  some  of  the  Lambeth  vesfery  are  them* 
selves  potters  and  have  an  interest  in  the 
use  of  this  particular  ware.  That  does 
not  weigh  with  me  at  all,  for  Uiis  reason, 
that  I  do  not  find  that  these  few  out  of  the 
1 20,  who  are  said  to  be  the  entire  body  of 
the  vestry,  took  any  active  part  in  these 
proceedings.  But  if  they  did,  the  question 
is  not,  whether  the  Lambeth  stoneware 
pipes  are  to  be  used,  but  whether  pipes  of 
the  Lambeth  quality  are  to  be  used.  The 
question  is  not,  whether  the  plaintiff  is 
bound  to  buy  his  pipes  in  Lambeth  of 
Lambeth  potters.  He  may  get  pipes  »f 
the  more  vitrified  quality  elsewhere  than 
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in  Lambeth.  It  is  to  tlie  quality,  not  to 
the  place,  that  I  consider  the  order  of  the 
vestry  to  look ;  and  there  is  nothing  in 
the  order  which  requires  stoneware  pipes 
of  the  best  quality  to  be  bought  of  the 
Lambeth  vestry,  or  of  any  other  people  in 
Lambeth  at  all.  On  the  other  hand,  when 
these  inridious  topics  were  introduced,  the 
defendants  very  fairly  said  that  the  plain- 
tiff is  an  illiterate  man,  that,  in  fact,  he  is 
in  the  hands  of  the  Aylesford  Pottery 
Company,  And  there  is  a  piece  of  eri- 
denee  uneontradicted,  which  seems  to  sbaw, 
that  if  these  odious  topics  (which  are  only 
introduced  to  prejudice,  and  are  not  the 
essence  of,  the  case)  are  to  be  insisted  on, 
there  is  quite  as  much  to  be  objected  to 
as  to  the  plaintiff's  case  in  that  point  of 
view  as  to  the  case  on  the  other  side.  For 
Mr.  Pilton,  one  of  the  witnesses  for  the 
plaintiff,  is  suggested  to  have  given  an 
indemnity  to  the  plaintiff,  who  is  an  illite- 
rate man,  who,  moreover,  appears  to  be 
unable  either  to  read  or  to  write,  and  very 
likely,  therefore,  to  be  in  the  hands  of 
some  men  of  more  considerable  attainments 
than  himself.  But  in  disposing  of  Uiis 
litigation  it  is  unnecessary  to  have  regard 
to  those  odious  topics.  The  question  is 
simply  a  question  of  law  upon  the  con- 
struction of  the  act  of  parliament,  to  be 
disposed  of  in  the  way  I  have  mentioned. 

Injunction  rtfated;  mo  order  aa 
to  cost*  {2). 


(2)  April  18 ;  tbe  Lordi  Justices  of  Appeal  dii- 
misted  «  motion  by  way  of  appeil  from  the  abore 
dedtioD,  it  having  been  admitted  by  the  plaintiff's 
eoQUsal  in  the  eoone  of  the  sigimient  npon  tba 
uppnX,  diat  the  pUntiff  wu  snlog ,  as  be  eoa^ 
dered,  not,  at  his  own  risk  as  to  the  oMta  of  suit,  hot 
rdyiBg  npon  a  parol  piomite  of  indem^ty  thne- 
from  made  to  bin  by  a  mannfiutam  of  AyUak^ 
pipes.  Thdr  Lordships  were  of  opiidon  diat, 
having  r^ard  to  this  apparent  taint  of  munteuance 
upon  the  pmeeedtngs,  it  would  be  improper  to 
entertain  an  interlocutory  application  having  for  its 
object  the  reveraal  of  the  Vice  Chancellor's  deci- 
sion. They  directed,  that  the  question  of  the  costs 
of  the  appeal  should  be  reaerved,  to  be  dealt  with 
by  the  Vice  Chancellor  npon  the  hearing  of  the 
csnse. 


M.R.  "J 
Jan.  21 ;  >    BETNOLns  v.  tbioht. 
Feb.  12.  ) 

Lease  for  Livet^Speeial  OeeupaaOi— 
Crovn. 

A  devise  was  made  to  trustees  and  thar 
heirs,  upon  trust  for  an  illegitimate  perkm 
and  his  heirs.  Upon  the  death  of  the  eetlMi 
que  trust  without  Aeirs,— Held,  under  the 
7  fVm.  4.  4-  1  Fict.  e.  26.  *.  6,  that  a  free- 
hold  lease  for  Uves  passed  to  the  Cram 
under  am  adimmistraiion  taJtem  out  bg  Ae 
SoUeilor  of  A»  Treasusyi  and  Out  tie 
tmftees  and  lAelr  heirs  took  w  interest  as 
speeial  eeeupantt  in  the  property. 

Elizabeth  Shepherd,  by  her  will,  dated 
the  27th  of  February  1844,  devised  ell  the 
messuages  or  dwelling-houses,  lands,  tene- 
ments, hereditaments  and  real  estate  what- 
soever and  wheresoever,  and  whether  free- 
bold,  copyhold,  leasehold  for  lives  or  years, 
or  of  whatever  tenure  the  same  might  be, 
which  she  was  seised  or  possessed  of  or  en- 
titled to,  either  ii^  possession,  revenion, 
remainder  or  expectancy,  with  Uieir  sev^ 
ral  and  reapective  appurtenaneea,  onto  and 
to  the  use  of  the  defendants,  Joseph  John 
Wright  and  George  'William  Wright,  their 
heirs,  sequela  in  t^ht,  executors,  admin- 
istratOTS  and  assigns  for  ever,  according 
to  the  different  tenures  or  natures  thereof 
respectively,  in  trust  for  John  Samuel 
Barron,  his  heirs,  sequels  in  right, 
executors,  administrators  and  assigns  fmr 
ever ;  and  tbe  testatrix  appointed  the  de- 
fendants her  executors,  and  died  on  the 
7th  of  August  1844. 

The  testatrix  was  the  owner  of  some 
freehold  estate ;  she  was  also  absolntely 
entitled  to  the  freehold  lease  of  a  farm 
called  Holliken^des,  held  under  a  lease  from 
the  Bishop  of  Durham,  dated  the  S7Ui  of 
September  1832,  by  whidi  the  fiwm  wu 
granted  and  demised  to  her,  her  hein  and 
assigns,  forthe  lives  of  three  persons  thodn 
named,  and-  the  life  of  the  longest  liver 
of  them,  at  a  rent  of  14«.  On  the  death 
of  the  testatrix,  J.  S.  Barron,  wha^waa 
illegitimate,  entered  into  possession  of  the 
farm,  and  continued  to  hold  it  until  the 
8th  of  November  1856,  when  he  died, 
without  having  been  manned.  On  the  9th 
of  March  1857  letters  of  adminiitiaticm 


Digilized  by 


rot.XXTXL] 


UICHAELMAS  18ff7  to  MICHABLMAS  1858. 


898 


mn  granted  to  the  plaintiff,  the  Solictor 
«f  the  Tiearary,  on  the  nomination  of  Her 
Migeity,  and,  as  adminiatrator,  he  claim- 
ed the  leaiehold  farm  on  hehalf  of  the 
Crown. 

The  defendant!,  Measn.  Wright,  claimed 
the  farm  for  their  own  benefit,  and  on  the 
nthof  December  1857they  served  Hannah 
Lawion,  who  wai  in  poaseaaion  vnder  Uie 
plihtiff,  widi  a  mmmona  in  ejectment  to 
Rcorer  the  poaaession.  An  appearance 
was  entered  to  prevent  judgment  being 
fitted,  bnt  there  being  no  defence  at  law 
thii  Irill  was  filed ;  and  the  Court  waa  now 
liked  for  a  perpetiial  injanetion  to  restrain 
Ae  defendanta  from  proaeonting  the  ao- 
tios,  and  from  taking  any  fiirther  pro- 
eee£ngi  to  reeoyer  the  premiaea.  To  this 
bill  the  defendanta  pnt  in  a  demurrer  for 
want  of  equity. 

Mr.  R.  Pahner  and  Mr.  Haddan,  in 
rapport  of  the  demurrer  .—The  estate  was 
Tested  in  the  tmsteee  and  their  heira  by  the 
will  of  tJie  tfistatrix  ;  that  waa  paramount 
to  any  right  either  of  executors  or  adminia- 
tiators;  the  trustees,  therefore,  were  entitled 
to  procieed  with  the  action  of  ^ectment. 
AOthwrn  V.  BakeTf  4  Term  Rep.  229. 
WaU  T.  Bynu,  2  Jo.  &  Lat.  118. 
8  J8m.  Ahr.  191»  tit  'Eatate  for  Life 

and  Occupancy.' 
Lm  T.  Barron,  S  P.  Wms.  262. 
CaaipfteU  v.  SandgM,  1  Sch.  &  Lef.  281. 
BmBUnson  v.  the  Duche$a  of  Montoffuet 
2  Vem,  667. 

T.  Goodehild,  3  P.  Wms.  32. 
2  Black.  Com.  n.  260.  Ghristian'a  edit, 

and  aee  Kerr's  edit.  261. 
Zoueh  T.  Forte,  7  East,  186. 
Dee  d.  LemprUre  v.  Martin,  2  W. 

Black.  1 148. 
WeetfaUng  t.  ffeel/aUng,  3  Atk.  460, 
466. 

CgrfmOer      Dwiuiiniret  8  El.  &  B. 

918. 
29  Car.  2.  e.  8. 

14  Geo.  2.  o.  20.  «.  9. 

Ripley  V.  Wttierwortk,  7  Ves.  425. 

Mr.  Wiekene,  for  the  plaintiff.— Thia 
case  depends  upon  the  Statute  of  Wills ; 
the  plaint  waa  the  special  oeenpant  within 
Haw  Sini^  XXTIL— CHARa 


the  will  of  the  testatrix— Z>0ff  d.  LewU  t. 
Leuia  (1). 

Mr,  Pahur,  in  reply. 

Feb.  12. — The  Master  of  the  Rolls. 
The  testatrix  was  seised  of  these  lands  for 
three  lives  :  they  were  demised  to  her  and 
her  heirs ;  and  the  person  entitled  to  the 
remainder  is  to  be  ascertained.  First,  then, 
ia  thia  the  legal  personal  representative 
of  J.  S,  Barron?  secondly,  are  they  the 
bnsteea  of  the  will  of  the  testatrix  ?  or  ia 
it  the  original  lenor  7  It  waa  animated, 
on  the  part  of  the  legal  personal  represen- 
tative of  J.  S.  Barron,  that,  as  the  subject 
of  the  devise  waa  freehold,  copyhold  and 
leasehold  for  lives  and  years,  and  as  the 
words  of  limitation  are,  "  heirs,  sequels 
in  right,  executors,  administrators  and  as- 
signs," by  referring  each  word  in  the  limi- 
tation and  succession  to  the  successive 
subject-matter  the  word'*  heirs'*  applies  to 
freehold;  "sequels  in  right"  to  copyhold; 
and  "  executors  and  administrators "  to 
leasehold  for  lives  and  for  years ;  this, 
however,  would  be  an  improper  and  forced 
eonstnxetion ;  the  mode  of  construing  all 
inch  words  of  linutation  ia  to  refer  them, 
as  they  properly  apply,  to  the  variona 
anUecta  of  the  gift 

"rhus,  if  the  testabix'a  property  consist- 
ed of  leaseholds  for  Uvea,  demised  to  her 
and  her  heira,  and  the  other  leaseholds  for 
lives  demised  to  her  and  her  executors, 
the  word  "  heirs  '*  would  apply  to  the 
former,  and  the  word  "  executors  "  to  the 
latter  class  of  leaseholds ;  and  it  cannot 
be  that  all  the  persons  so  specified  in  the 
limitations  are  to  be  treated  as  special 
occupants,  pointed  out  by  the  testatrix  to 
be  substituted,  one  after  the  other,  in  case 
of  the  foilure  of  the  preceding  one.  In 
&ct,  the  words  **  according  to  the  different 
tenures  and  natures  thereof,"  displace  the 
argument  rused;  but,  without  that,  the 
aame  ccmstnietion  ought  to  he  placed  on 
the  will.  A  question  might,  no  doubt  have 
arisen  if  the  testatrix  had  possessed  nothing 
but  the  leaseholda  in  question,  and  had 
simply  devised  them  to  "  3.  S.  Barron,  his 

(1)  9Mee.&W.662i  t.e.llI.awJ.Rap.(x.s.) 
Ezeb.  SOS. 
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heirs,  executors,  adminiatrators  and  as- 
signs bnt  that  is  not  the  case  here,  and 
the  terms  of  the  vill  do  not  obviate  the 
necessity  for  disposing  of  the  other  ques- 
tion, which  was  the  principal  one  argued. 
The  point  is  neatly  put  in  the  note  to  the 
case  of  /ones  v.  Goodchild :  "  A  church 
lease  for  three  lives  is  granted  to  a  bastard 
and  his  heirs,  who  dies  without  tssoe  and 
intestate,  ^atshallhecome  of  this  lease; 
shall  it  go  to  the  administrator  of  the  bas- 
tard or  to  the  Crown  ?  Or  does  the  limit- 
ation to  the  heirs  make  any  difference  ?  or 
is  it  a  caatu  omissus  out  of  the  Statute 
of  Frauds  and  Perjuries,  and  so  remains 
liable  to  occupancy  at  common  law  7  or, 
lastly,  is  the  lessor  entitled,  the  lease  being 
determined,  for  that  the  premises  being 
granted  to  the  lessee  and  his  heirs  during 
three  lives,  and  the  lessee  being  dead  with- 
out heir,  the  lessor  may  re-enter  in  the 
same  manner  as  where  a  grant  is  to  a  man 
and  the  heirs  of  his  body  for  three  lives 
(in  which  case  the  heirs  of  the  body  take 
as  special  occupants),  remainder  over,  and 
the  grantee  dies  without  issue  during  the 
three  lives,  the  remidnderman  shall  .t&e." 
It  is  admitted  that  if  Elisabeth  Shepherd 
had  died  intestate,  the  leaseholds  would 
have  passed  to  her  heirs,  and  not  to  her 
legal  personal  representatives.  It  is  also 
admitted,  as  indeed  it  could  not  be  denied, 
that  if  J.  S.  Barron  had  left  an  heir,  he 
would  have  taken  the  property ;  but  the 
question  is  whether,  there  being  no  heir, 
the  legal  personal  representatives  can  claim 
the  leaseholds,  either  as  general  occupants 
or  under  the  terms  of  the  statute.  If  this 
case  had  arisen  before  the  7  Will.  4.  &  1 
Vict.  c.  26,  a  question  of  some  interest 
would  have  had  to  be  disposed  of ;  but  the 
question  is  settled  by  sect.  6.  of  that  sta- 
tute. The  clause  is  in  these  words:  "That 
if  no  disposition  by  will  shall  be  made  of 
any  estate  pur  autre  vie  of  a  freehold  na* 
ture,  the  same  shall  be  chargeable  in  the 
hands  of  the  heir,  if  it  shall  come  to  him 
by  reason  of  special  occupancy,  as  assets 
by  descent,  as  in  the  case  of  fireehold 
land  in  fee  simple ;  and  in  case  there 
shall  be  no  special  occupant  of  any  estate 
pur  autre  vie,  whether  freehold  or  cus- 
tomary freehold,  tenant  right,  customary 
or  copyhold,  or  of  uiy  other  tenure,  and 


whether  a  corporeal  or  incorporeal  heredi- 
tament, it  shall  go  to  the  executor  or  ad- 
ministrator of  the  party  who  bad  the  estate 
thereof  by  virtue  of  the  grant ;  aud  if  the 
same  shsll  come  to  the  executor  or  admia- 
iatrator,  either  by  reason  of  a  special  occu- 
pancy or  by  virtue  of  this  act,  it  shall  be 
assets  in  his  hands,  ud  shall  go  and  be 
applied  and  distributed  in  the  same  msH- 
aer  as  the  personal  est^  of  the  testator  or 
intestate."  This  appears  to  be  applicable  to 
the  present  case ;  J.  S.  Barron  was  sdsed 
of  an  estate  pur  autre  vie  to  hioisel^  his 
heirs  and  assigns,  under  the  will  of  Eliss- 
beth  Shepherd.  He  has  made  no  dispositioa 
of  it  by  will.  If  he  had  left  an  heir  tbe 
same  would,  to  use  the  words  of  the  sts- 
tute,  "  be  chargeable  in  the  hands  of  that 
heir,  as  assets  by  descent,  as  in  the  ease  of 
freehold  land  in  fee  simple.**  Here,  there 
being  no  heir,  the  second  part  of  the  sec- 
tion applies :  *'  in  case  there  shall  be  no 
special  oecnpant  of  any  estate  pmr  autre  vie, 
whether  freehold  or  customary  freehold, 
tenant  right,  customary  or  oopyhold"— 
that  ia  the  case  here — ^then  "  it  shall  go  to 
the  ezecuton  or  administeatots  of  the  par^ 
that  had  the  estate  thereof  by  virtue  of  the 
grant."  The  word  "party"  is  evidently 
used  for  "person,"  and  tbe  person  who 
had  the  estate  by  virtue  of  the  grant  was 
the  intestate,  J.  S.  Barron,  who  derived  it 
through  Elizabeth  Shepherd,  and  it  must 
be  treated  in  the  same  way  as  if  be  had 
made  a  will  appointing  executors,  but  had 
not  disposed  of  this  property,  and  had  died 
without  an  heir,  and  intestate.  If  such 
had  been  the  case,  the  real  estate  would 
then  have  gone  to  the  executor  by  those 
words,  and  would  have  been  assets  in  his 
hands,  according  to  the  latter  words  of  the 
lection.  It  ia  dear,  therefbre,  that  there 
being  an  administrator  hers,  die  words  are 
governed  by  the  statute,  and  therefore  tbe 
administrator  who  has  taken  out  sdnin* 
istration,  though  by  virtue  of  the  grant 
of  the  Crown,  stands  in  the  same  situation 
as  the  person  entitled.  I  feel  satisfied 
that  the  object  of  the  framera  of  the  statute 
was  to  meet  such  a  ease  as  this;  the 
demurrer  nuist,  therefore^  be  ovetnled, 
and  an  injunction  must  be  granted,  as  a 
matter  of  course. 
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March  2,'  i.f    *<>"»«»h  «.  prutoh. 

TflNmey  in  Commtm-^Stoek  ttanding  in 
Jmt  Nawua, 

Where  stock  hat  been  purekeued,  in  the 
joiiU  namei  of  two,  out  of  money  ttanding  to 
their  joint  account  in  the  hank^  it  it  Mi  necet- 
uriljf  to  be  considered  in  equity  as  held  in 
joint  tenanetff  but  the  origin  o/the  money  and 
He  aete  a*d  inteniions  of  the  parOee  mag  be 
leeied  to,  and  a  eondution  in  favour  of  a 
tenaneg  w  common  drawn  from  the  eirew*- 

JtMCCf. 

The  diiUne^on  taken  in  equity  between  a 
furehaae  by  two  advancing  equal  shares  of 
As  jmrehase-money  in  their  joitU  names,  and 
0  wwrtgage  to  them  under  the  same  circum- 
stances,  the  first  being  considered  to  create 
*  joint  tenancy,  and  the  other  a  tenancy  in 
eammont  disapproved  of. 

Tvo  sisters  being  tenants  in  common  of 
reai  estates  had  money  arising  from  the  rents 
standing  to  their  joint  account  in  the  bank. 
Peri  of  the  money  was  from  time  to  time 
invetted  m  the  pmrehase  of  stock  in  the  joint 
namett  and  part  on  mortgage,  the  mortgaged 
pnmiaee  being  conveyed  to  them  a*  tenante 
Emeh  titter,  by  will,  tweeted 
to  dispose  of  her  share  efiho  steek H  eld, 
tiiai  they  were  eiUitled  to  the  ttoek  at  tenantt 
M  eammen,  and  not  atjoisit  tenantt* 

The  question  which  arose  in  this  suit 
WM,  whether  two  sisters,  Ann  and  Nanny 
Foster,  were  entitled  to  certain  stock 
sad  monies  standing  in  their  joint 
wunes  as  tenants  in  common  or  as  joint 
tenants.  The  two  sisters  were  in  the 
joint  ownership  and  oecnpation  of  a 
dwelling-house  eontaining  household  for- 
Bitue  and  effects  of  considerable  value, 
and  wen  tdsed  and  possessed  as  tenants 
m  common  of  freehold  and  leasehold  here- 
ditaments prodttdng  a  yearly  rental  of 
8001.  and  opwaids.  There  were  the  sums  of 
IffiOOf.  consols  (which  had  been  purchased 
in  the  joint  names  of  Ann.  Nanny  and 
Alice  Foster,  long  since  deceased,  and 
nnce  transferred  into  the  names  of  Ann 
and  Nanny),  6,000/.  new  3/.  per  cents., 
putcbased  at  different  times  in  the  joint 
nnaei  of  Ann  and  Nanny,  1,0002.  invested 


on  mortgage,  (the  mor^aged  estate  being 
conveyed  to  Ajin  and  Nanny  as  tenanta  in 
common  and  not  as  joint  tenants,  and  the 
covenant  of  the  mortgagor  being  for  pay- 
ment to  them  in  equal  moieties),  3,173/. 
I8s.  lOd.  cash  standing  in  their  joint  names 
in  the  bank,  and  572/.  10s.  2d.  cash  in  the 
house.  The  1,000/.  mortgage  money  was 
drawn  from  the  joint  account  at  the  bank 
where  an  account  current  was  for  many 
years  kept  in  the  joint  names,  and  the 
balance  of  3,173/.  18«.  lOd.  cash  in  the 
bank,  consisted  of  interest  and  rents,  divi- 
dends and  other  moniei  Kceived  from 
time  to  time  for  the  nie  of  Ann  and  Nanny 
Foster.  ' 

Ann  Foster,  by  her  will,  dated  the  8th 
of  July  1854,  gave  all  her  real  and  personal 
estate  to  her  sister  Nanny  for  her  life,  with 
remainders  over,  and  died  on  the  7th  of 
March  1855.  Nanny  Foster  was  found 
lunatic  by  inquisition  on  the  23rd  of  No- 
vember 1855,  but  in  her  will,  dated  the 
2nd  of  July  1838,  when  she  was  of  sound 
mind,  the  following  passage  occurred '*I 
give  and  bequeath  all  my  money,  plate  and 
Unen,  and  my  share  of  all  money  in  Uie  funds, 
and  on  other  securities,  and  of  the  house- 
bold  furniture,  wine,  carriage  and  alt  other 
effects  belonging  jointly  to  ray  dear  sister 
Ann  Foster  and  myself  onto  my  said  sister 
Ann  for  her  own  use  absolutely,  but  charged 
nevertheless  with  the  payment  of  all  my 
debts,  funeral  and  testamentaiy  expenses, 
and  the  legacy  of  100/.  which  I  bequeath 
to  the  trustees  or  treasurer  for  the  time 
being  of  the  general  infirmary  at  Leeds.  I 
also  will  and  direct  that  as  soon  as  conve- 
niently may  be  after  the  decease  of  my 
sister  Ann  Foster,  the  sum  of  350/.  stock, 
part  of  my  share  of  1,500/.  stock  in  the 
Si.  per  cent,  consolidated  bank  annuities 
now  standing  in  the  joint  names  of  my 
sister  and  myself  shall  be  transferred  into 
the  names  of  John  Oeldart  and  John  Wil- 
liam Foster.'* 

Nanny  Foster  died  on  the  30th  of  Feb- 
ruary 1857,  and  the  question  arose  between 
the  respective  representatives  of  her  and 
her  sister,  whether  the  monies  and  stock 
standing  in  their  joint  names  were  held  in 
joint  tenancy  so  as  to  go  by  survivorship  to 
Nanny,or  in  common,  so  that  theexecutors 
of  Ann  would  be  entitled  to  a  moiety. 
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The  cue  wu  argued  by — 

Mr.  RoU  and  Mr.  PrauUrgattt  for  the 
plaiatiflb,  the  lepreieiitatiTea  of  Ann  Foster. 

Mr.  Willcoek  and  Mr.  Wicketu,  for  the 
repiesentatiTei  of  Nanny  Foster. 

The  eases  cited  were— 

Murless  v.  Franklin,  1  Swanst.  1 3. 
Rider  v.  Kidder,  10  Ves.  S60. 
Jeans  v.  Cooke,  ante,  p.  202. 
HarriM  t.  Fergimon,  16  Sim.  308. 
Freeman  v.  Tatham,  5  Hare,  329 ;  s.  c. 

15  Law  J.  Rep.  (n.8.)  Chane.  323. 
Grey  v.  Grey,  2  Swanst.  594. 
CelUnmm  t.  ColUiumtt  8  De  Oex,  M.  & 

O.  409. 

March  4.— Wood,  V.C.,  after  sUting  the 
fikcts,  said — If  on  the  occasion  of  each  pur- 
chase the  money  had  been  simply  advaDced 
by  the  tvo  sisters  equally,  there  would 
have  been  nothing  unreasonable  in  sup- 
posing that  the  intention  was  to  create  a 
joint  tenancy ;  on  the  contrary,  it  might  be 
very  reasonable  to  suppose,  when  we  find 
each  of  thou  leaving  the  great  bulk  of  her 
proper^  to  the  other,  that  the  intention 
was  to  save  probate  and  legacy  duty.  But 
here  the  fiind  out  of  which  these  invest- 
ments  were  made  conusted  of  the  savings 
of  the  rents  of  fi^hold  estates  which  they 
held  undoubtedly  as  tenuits  in  common, 
and  on  the  occasion  of  a  mortgage  being 
made,  the  mortgaged  estate  was  expressly 
conveyed  to  them  as  tenants  in  common 
and  not  as  joint  tenants,  and  the  covenant 
of  the  mortgagor  was  for  payment  to  them 
in  equal  moieties.  Snch  a  provision  was 
not  necessary,  because  it  is  decided  by 
an  early  case  (1),  by  a  distinction  the 
reason  of  which  is  not  very  apparent,  that 
though  a  purchase  in  joint  names  by  two 
advandng  equal  shares  of  the  purchasa- 
money  ^all  come  to  the  survivor,  yet 
where  money  is  advanced  by  way  of  mort- 
gage, although  in  equal  shares  and  without 
wor^  of  severance,  it  riiall  be  held  to  be 
a  tenancy  in  common.  But  when  we  find 
that  provision  actually  occurring,  it  makes 
the  case  much  stronger  as  to  that  portion  at 

(1)  Pett;  p.  StTwsriL  1  Chsnc  Rep.  81:  ue. 
1  E^.  Css.  Abr. 


leasL  Another  pmnt  in  &vonr  of  die  pon- 
tiff's contention  arises  upon  the  will  of 
Nanny  Foster,  the  survivor,  and  stnm^y 
shews  what  her  notion  of  her  interest  wss. 
—[His  Honour  read  the  will.] — Nanny 
Foster,  therefore,  treats  herself  as  having 
a  share  in  the  furniture  and  other  effects, 
and  she  expressly  refers  to  her  share  of 
the  1,500/.  consols  as  property  of  which 
she  can  dispose  at  her  death,  (which  she 
could  not  do  if  she  had  a  joint  interest,) 
because  she  charges  it  with  her  debts  snd 
gives  sums  of  money  out  of  the  reversum 
after  Ann's  decease.  The  words  "belongmg 
jointly  to  my  dear  siatw  Ann  Foster  sad 
mys^'*  have  been  relied  upon,  but  those 
same  words  apply  to  the  money  due  on 
mortgage,  which  was  dearly  held  in  coih 
mon,  and  I  do  not  think,  therefore,  dut  the 
word  "jointly"  is  sufficiently  strong  to  coun- 
tervail the  clear  intenUon  of  the  testatrix 
upon  the  whole  will,  as  to  the  way  in  which 
the  property  was  to  go  and  the  rights 
which  she  supposed  herself  to  have  afta 
the  death  of  herself  and  her  sister.  Then 
is  an  authority  which  has  some  best- 
ing upon  the  first  point  I  have  men- 
tioned, viz.,  the  ailment  to  be  derind 
from  the  ori^n  of  these  funds,  which  woe 
derived  from  the  rents  -  of  lands  held  by 
these  ladies  as  tenants  in  common.  I  am 
not  aware  of  any  case  aetoaliy  decided  as 
to  money  paid  into  a  bank  to  a  joint  ac- 
count, whether  it  would  follow  the  rule  ss 
to  mortgages  or  purchases,  and  I  am  not 
able  to  satisfy  myself  as  to  the  reason  of 
the  distinction.  The  investment  in  this 
case  is  made  by  the  bankers,  who,  finding 
the  money  in  the  joint  names,  natnially 
purchased  the  stock  in  the  joint  names. 
The  case  I  refer  to  is  Edwarda  v.  ^ojAmb 
(2),  where  a  mortgagee  gave  all  the  resi- 
due of  his  personal  estate,  including  the 
mor^ag^  to  his  two  daughters,  eqtully  to 
be  divided  between  them.  The  daoghtos 
afterwards  purchased  the  equity  of  i»- 
demption  to  them  and  thdr  heirs,  and  the 
question  was,  whether  thb  was  a  jwnt 
tenancy  or  a  tenancy  in  common,  and  it 
was  held  under  the  circumstances  tfast 
there  was  no  survivorship.  Sir  Willisffl 
Grant,  speaking  of  that  case  in  AvtOng 

(3)  Pne.  in  Cbsno.  8S3. 
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Kmfe  (S)»  sayt— "  It  »  not  itated,  u  a 
gncnl  inindple,  that  articles  of  agnement 
niut  of  necessity  import  m  tenancy  in 
euDinon,  when  in  words  it  is  a  joint  ten- 
aoey.  That  case  proceeds  upon  the  ground, 
that  the  purchase  was  founded  on  the 
mortgage ;  and  the  daughters  being  ten- 
ants ia  common  of  the  mortgage,  they 
were  held  to  be  tenants  in  common  of  the 
equity  of  redemption  likewise."  In  that 
caae  of  jtvelmg  v.  Knife  he  held  that  there 
vu  a  joint  tenancy,  hut  at  the  same  time 
be  recognised  the  propriety  of  looking  to 
the  drcamstances  under  which  the  por- 
dnn  was  niade.  The  eirenmatances  here 
■n ;  fint,  the  root  from  which  the  pur- 
dnaa^noney  was  derived,  which  was  real 
estate  held  in  common;  secondly,  when 
they  came  to  execute  a  deed,  they  ex- 
preialy  declared  themselves  entitled  as 
tetumta  in  common.  The  third  point  is 
periiaps  the  strongest  of  all,  viz.,  ^at  the 
lady  who  ultimately  became  the  survivor, 
in  her  will,  not  only  speaks  of  her  share  of 
the  property  and  affects  to  dispose  of  it  in 
favour  of  her  sister  charged  with  her  debts ; 
bet  farther  than  that,  she  says  that  after 
the  death  of  both,  certain  payments  are  to 
be  made  into  the  names  of  trustees.  These 
fliiee  eirenmatanees  oonenrring  have  a 
fine  which  any  one  of  them  separately 
n^t  not  ^rfaaps  have  had.  T\m  ease 
of  ffarria  Fergtuton,  which  waa  cited 
■gainst  this  view,  is  very  shortly  reported 
m  Simtms ;  the  Vice  Chfmcellor  seems  to 
have  eonelnded  on  the  general  doctrine 
that  the  firat  purchase  was  a  joint  tenancy, 
Md  then  as  there  was  no  reason  to  suppose 
my  different  intention  in  the  case  of  the 
Meond,  he  held  that  to  be  a  joint  tenancy 
*lao.  Here,  as  far  as  the  evidence  goes, 
ve  find  that  whenever  there  was  any  occa- 
sion to  indicate  an  intention,  it  was  mani- 
fested in  favonr  of  a  tenancy  in  common. 
Hanii  v.  FergiuMt  ia  not  nn&vourable  to 
a  tenancy  in  common  in  the  present  ease, 
but  rather  in  &voilr  of  it,  and  the  condu- 
■on  I  come  to  on  the  whole  therefbre  ia, 
that  it  was  a  tenancy  in  common,  and  eon- 
■eqoently  the  plunti^  are  entitled. 


(SJ  19  Ym.  441. 


Wood,  V.C.*)  remdall  e.  the  crystal 
March  26.  J        palace  cohpant. 

Charier  —  Condition  —  Money  Payment 
made  directly  or  indirectly. 

The  C,  P.  Company  was  incorporated  by 
royal  charter,  one  of  the  conditions  of  which 
was,  that  no  person  should  be  admitted  to 
the  building  or  grounds  on  the  Lord's-day, 
in  consideration  of  any  money  payment, 
whether  made  direct^  or  indirect^/,  unless 
the  express  sanetion  of  <Ae  leyislalure  should 
hate  been  eibkmud.  By  a  frittUe  act  of 
parUammt  suhsequeiUly  passed,  power  was 
given  to  lAe  direetors  of  the  company  to 
tyree  wUk  amy  proprietor  absolutely  entitled 
to  shares  or  sfocA  in  the  company,  for  the 
conversion  thereof  into  a  ticket  of  admission 
into  the  building  and  grounds  for  suck  pro- 
prietor or  his  fiommee  for  life  or  term  of 
years  as  might  he  determined  on,  provided 
that  nothing  therein  contained  should  invali- 
date the  charter  or  relieve  the  company  from 
any  conditions  contained  therein,  excepting 
in  so  far  as  the  same  were  thereby  expressly 
varied.  In  pursuance  of  this  act,  it  was 
proposed  to  give  in  ex^angefor  each  share 
a  ticket  entitlii^  the  owner  to  a  certain 
mmier  of  admissions,  and  which  should  be 
apailahle  on  Sundays  as  well  as  other  days : 
^Held,  that  such  a  proposal,  if  carried 
Into  effect  would  be  an  infringement  of  the 
condition  in  the  cAarfer,  ami  tra«  not  anfAe- 
rized  by  the  act. 

This  was  a  demurrer  to  a  bill,  filed  by 
the  plaintiff,  on  behalf  of  himself  and  all 
other  the  shareholders  in  the  Crystal  Palace 
Company,  seeking  to  restrain  l^e  company 
and  the  directors  from  giving  effect  to  cer- 
tain resolutions  of  the  company  which  were 
passed  at  a  general  meeting.  The  hill  set 
ont  tlie  formation  of  the  company  and  the 
charter  of  incorporation,  which  was  ex- 
pressed to  be  granted  Un  the  purposn  in 
their  deed  of  aettiement  mentioned,  but 
subject  nevertheless  to  the  conditions, 
restrictions,  regulations  and  provisions  in 
the  said  deed  and  in  the  charter  contained, 
so  that  the  business  of  the  company  so 
incorporated  might  be  carried  on  in  all 
respects  according  to  the  terms  and  provi- 
sions of  the  deed,  as  far  as  the  same  were 
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in  conformity  with  the  laws  of  the  realm, 
and  not  inconsistent  with  the  charter.  And 
it  was  declared  that  the  charter  was  granted 
on  the  following,  among  other  conditions : 
that  no  person  should  be  admitted  to  the 
said  building  or  grounds  on  the  Lord's-day, 
in  consideration  of  any  money  payment, 
whether  made  directly  or  indirectly,  unlesa 
the  express  sanction  of  the  legislature 
should  have  been  obtained  for  admission 
on  such  consideration,  and  then  only  from 
the  time  warranted  by  the  act  of  paxlia- 
ment. 

By  the  Crystal  Palace  Company's  Act, 
1R56, 19  &  20  Vict.  c.  cxvii,  it  was  amongst 
other  things  enacted  (section  11),  that  it 
should  be  lawful  for  the  directors  to  agree 
with  any  proprietor  absolutely  entitled  to 
shares  or  stock  in  the  company  for  the 
conversion  thereof,  or  of  any  part  thereof, 
into  a  ticket  of  admission  into  the  build- 
ing and  grounds  of  the  company,  for  such 
proprietor,  or  tfae  nominee  of  inch  pro< 
prietor,  either  for  life  or  for  such  tem  of 
years  as  might  be  determined  on,  and  sub- 
ject  to  such  conditions  as  might  be  agreed 
on.  Provided  always  (section  14),  that 
nothing  therein  contained  should  alter  or 
invalidate  the  said  deed  of  settlement  or 
charter,  or  should  relieve  the  company 
from  any  covenants  or  condiUons  contained 
therein  respectively,  excepting  in  so  far  at 
the  said  deed  and  charter  were  expressly 
varied  by  this  act. 

The  directo.rs  of  the  company,  in  De- 
cember 1857»  circulated  among  the  share- 
holdert  the  directors'  report,  which  con- 
tained the  following  passage "  Reduction 
of  capital,  &e.  In  conformity  with  the 
strongly  expressed  wish  of  the  share- 
holders at  the  last  general  meeting,  that 
the  directors  should  give  their  considera- 
tion to  a  plan  for  reducing  the  capital  of 
the  company,  and  for  the  admission  of  the 
shareholders  to  the  Palace  and  grounds  on 
Sunday  afternoons,  they  have,  in  conjunc- 
tion with  Sir  Joseph  Paxton,  from  whom 
they  have  received  most  valuable  sugges- 
tions, given  their  most  serious  and  earnest 
consideration  to  these  questions,  and  they 
beg  to  submit  the  followii^  plan,  which  if 
adopted  will,  in  their  opinion,  carry  out 
theae  objects,  while  at  the  same  time  they 
believe,  that  on  examination  it  will  he 


found  to  be  free  from  most  of  the  difficol- 
ties  and  objections  which  have  attended 
other  plans  from  time  to  time  brought  foi- 
ward. — [It  then  set  oot  the  llth  Kcdoa 
of  the  act,  and  proceeded.]— In  confor- 
mity with  the  powers  thus  coniened, 
the  directors  propose,  that  in  reipeet  of 
every  ordinary  and  prefeaenee  share  wUch 
ehall  be  agreed  to  be  extinguished  in  tenas 
of  the  above  clause,  a  ticket  shall  be  isiaed 
to  the  proprietor  of  such  share,  ensiling 
him  to  a  certain  number  of  gratoitoni 
admissions  to  the  Palace  and  grounds  on 
all  ordinary  shilling  days.    The  ticket  to 
be  issued  in  exchange  for  the  share  to  be 
called  a  shareholder's  ticket,  to  have  Uis 
nunc  of  the  proprietor  impressed  upon  it, 
and  to  be  prepared  in  such  a  fonn  as  will 
conveniently  admit  of  thenumberofadmii* 
sions  in  respect  of  which  it  is  used  bring 
from  time  to  time  recorded  upon  it— &ir 
which  purpose  the  Ucket  must  be 
entire—and  after  the  full  number  of  adans- 
■ions  for  which  it  is  issued  have  been  mads 
use  of,  it  will  expire  and  be  returned  to 
the  company :  the  ticket  to  be  avwiable 
without  the  necessity  of  the  proprietor's 
personal  presence.    It  may  be  lent,  sod 
may  be  used  fay  a  party  of  persons  of  any 
number  at  a  time,  provided  the  number 
does  not  exceed  that  of  the  admissions  still 
due  to  the  ticket. ...  It  is  thought  that  60 
admissions  for  an  onlinary  share,  and  120 
admiflsiona  for  a  preference  share,  will  be 
a  fair  number  to  be  adopted  for  the  firrt 

issue  Admission  on  Sundaya.— The 

directors  ftarther  recommend  that  a  resolu- 
tion (rf  the  board  be  passed,  anthorinng  ad- 
mission by  these  tidtets  to  the  Palace  ind 
grounds  on  Sunday  afternoons,  alter  half- 
past  one  o'clock,  as  a  gratuitous  privilege, 
and  without  any  money  payment  to  be 
made  directly  or  indirectly  to  the  company 
for  such  privilege ;  the  number  of  persons 
admitted  by  each  ticket  being,  howevo*, 
recorded  on  it.'* 

At  the  extraordinary  general  meeting  of 
the  shareholders,  bolden  on  the  17th  of 
December  1857,  this  report  was  read,  and 
a  resolution  was  passed  authorising  the 
board  of  directors  to  carry  it  into  effecL 
An  advertiaement  was  then  pnbliahed  ia 
the  ZViner,  inviting applicationa  from  ahare- 
bolders  for  the  conversion  of  their  shares 
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n  these  tenns,  and  stating  tbat  it  was  in- 
tmded  to  charge  a  fee  of  2t.  6d.  on  each 
■lure  suirendered,  to  cover  registration 
ud  expenies  of  issue  of  tickets,  beyond 
wbicb  there  would  be  no  charge.  The 
pUintiff  had  all  along  objected  to  these 
proeeediDgs,  and  now  filed  hia  bill,  al- 
leging that  ike  admission  of  persons  to 
tkt  building  or  grounds  on  the  Lord's- 
Aij,  in  the  manner  proposed,  would  ocea- 
■ioa  a  forfeiture  of  the  charter  of  incor- 
pontioo,  and  praying  that  the  defendants 
Bugbt  be  restrained  from  accepting  the 
iBirendei  of  any  ahaiea  or  share  in  the 
nid  company,  in  exchange  for  tickets  of 
sdniinon,  on  the  terma  specified  in  the 
adrotisement,  and  from  issuing  any  tickets 
•rtieket  of  admission  on  such  terms,  and 
from  admitting  any  persons  or  person  to 
the  laid  building  or  grounds  on  the  Lotd'^ 
d>7,  ID  consideration  of  any  money  pay- 
ment, whether  made  directly  or  indirectly, 
ualesi  the  express  sanction  of  the  legis- 
lature should  have  been  obtained  for  admis- 
non  on  sodi  eraaideiation. 

Sir.  Javtei  and  Mr.  Hemm»0t  in  snp- 
fort  of  the  demnner,  xefexxed  t<^ 
31  &eo.  8.  e.  49. 
19  Twl.  e.  118. 

Belkt  T.  BurghaUt  3  Esp.  7S2. 

Tk»  Queen  t.  ike  Eastern  Archipelago 

Company^  22  Law  J.  Rep.  (n.s.) 

Q.B.  106. 
Marls  T.  Bei^amint  5  Mee.  &  W.  £65 ; 

s.  c.  2  Moo.  &  R.  225 ;  9  Law  J. 

Rep.  (n.8.)  M.C.  20. 

The  SolicUor  General,  Mr.  Prendergast 
aad  Mr,  Busk,  for  the  plaintiffs,  were  not 
called  upon  to  support  the  bill. 

Wood,  V.C. — I  have  come  to  the  con- 
clasion  that  the  demurrer  cannot  be  sus- 
tained. I  have  not  been  asked  on  either 
side  to  call  in  the  assistance  of  a  common 
km  Judge,  and  I  do  not  think  it  is  advisa- 
Ue  to  do  BO,  because,  no  doubt,  the  parties 
an  have  that  asustance  elsewhere  if  it 
is  desired.  But  the  case  depends  umply 
Upon  this  provision  of  the  charter  and  the 
vtaf^  section  which  has  been  referred  to 
in  the  act  of  parliament.  The  charter  is 
very  nmple  in  referring  to  the  use  of  these 
gnnnids  or  buildings  on  the  Lord's-day 


for  any  money  payment,  and  is  expressly 
granted  upon  the  condition  that  no  per- 
son shall  be  admitted  to  the  building  or 
grounds  on  the  Lord's-day  in  considera- 
tion of  any  money  payment,  whether  made 
directly  or  indirectly,  unless  the  express 
sanction  of  the  legislature  shall  have  been 
obtained  for  admission  on  such  considera- 
tion, and  then  onlyfrom  the  time  warranted 
by  the  act  of  parliament.  It  is  exceedingly 
special ;  it  does  nc^  reserve  to  the  Crown 
the  power  of  relaxing  its  tight;  it  says  that 
nothing  short  of  an  act  of  the  legislature 
shall  interfere  with  the  right.  I  cannot 
take  the-  view  which  is  taken  by  the  ieSea^ 
dantediat  this  is  meant  simply  toimport  the 
provisions  of  the  existing  acts  of  parliament 
with  reference  to  the  observance  of  the 
Lord's-day,  because  if  it  had  been  so  in- 
tended it  would  have  been  very  simple  to 
have  said  so.  That  is  all  that  would  have 
been  necessary  ;  and  therefore  a  good  many 
of  those  observations  which  turn  upon  the 
words  "  public  entertainment"  have  no 
place  here,  and  such  observations  as  those 
that  were  made  by  Mr.  Hemming  have 
reference  to  where  the  entertainment  is 
of  a  particular  class ;  and  in  the  decisions 
which  have  tuned  upcm  that^  the  Courts 
have  held  that,  the  words  being  "  public 
entertainment,"  if  you  entertain  a  spedfied 
class,  it  does  not  foil  within  the  penal 
enactment,  and  the  act  only  provides  for  en- 
tertainment for  the  benefit  of  all  who  come 
and  pay  their  money.  That  interpretation 
is  given  to  the  word  ''■public,"  but  there 
is  DO  such  word  here.  A  single  person 
would  be  within  the  provision.  No  doubt, 
if  any  person  went  down  on  a  Sunday  and 
were  admitted  by  paying  Is.  or  6d.  or  Id., 
the  charter  would  be  gone.  Then,  what 
appears  to  be  contemplated  by  the  legis- 
lature in  putting  in  the  words  **  directly 
or  indirectly"  is  this :  it  is  not  a  money 
payment  to  he  made  Infer  «e  by  other 
parties  out  of  doors,  but  it  is  some  money 
benefit  resulting  to  the  company  from  the 
admission  of  persons  on  the  Sunday. 
Now,  supposing  there  were  no  act  of  par- 
liament, and  supposing  the  company  had 
the  power,  which  the  directors  of  a  great 
many  companies  have,  of  buying  up  the 
shares  for  the  benefit  of  the  company,  and 
the  directors  said  to  a  shareholder.  You 
have  fifty  or  sixty  shares— we  find  that 
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tibu  olanie  ii  niher  in  oar  way  wiUi  n- 
ferenee  to  the  admiBuon  of  penona  on  the 
Lord'ft^y,  and  if  you  are  inclined  to  lell 
to  as  one  of  those  shares  on  hehalf  of 
the  whole  company*  If  yon  will  transfer 
that  to  us,  we  will  give,  not  only  to  you, 
hut  to  your  friend  or  your  nominee,  an 
admission  on  so  many  days,  including  so 
many  Sundays, — I  apprehend  that  that 
would  have  heen  clearly  within  the  pro- 
vision. Whether  it  is  to  extend  to  all 
cases  of  money  or  money's  worth*  it  is  not 
worth  stopping  to  inquire ;  hut  if  yon 
say,  I  will  take  a  transfer  of  one  of  your 
■hares  to  the  directors  on  behalf  of  the 
company  and  admit  yon  on  the  Lord's- 
day,  I  must  say  that  that  would  be  dearly 
and  diitinctly  reeeinngindireetly  amoney 
payment.  The  share  is  not  itself  money, 
but  it  is  money's  worth  and  saleable  in 
the  market  at  a  fixed  price*  and  the  pay- 
ment, therefore,  is  in  distinct  terms  made 
for  the  privilege  of  that  admission ;  and  it 
would  be  a  very  narrow  construction  of 
the  charter  to  say  that  that  is  to  be  con- 
fined to  actual  cash  and  not  to  any  shares 
whatever,  including  in  such  an  argument 
shares  in  the  public  funds  or  the  like. 
That  not  being  the  case,  as  I  am  told,  in 
this  deed  of  setUemen^  the  directors  having 
no  such  power,  they  apply  to  parliament, 
and  they  obtain  a  power  of  this  descrip- 
tion—they obtain  a  power  by  the  11th 
section  of  the  act  to  convert  the  aharas, 
that  is  part  of  the  eonsidoation  for  the 
•hares,  into  a  ticket  of  admission  to  the 
proprietor  or  his  nominee,  either  for  life 
or  for  such  a  term  of  years  as  may  be 
determined  upon.  Then  Mr.  James  says, 
upon  that,  if  a  person  obtains  a  ticket  of 
admission  for  his  life,  he  would  be  entitled 
thereupon  to  claim  his  right  on  the  Sunday 
as  well  as  on  any  other  day.  But  then 
you  must  couple  this  provision  wiA  the 
14th  provision  of  the  act,  which  says, 
"  Provided  always  and  it  is  hereby  de- 
clared, that  nothing  herein  contained  shall 
alter  or  invalidate  the  deed  of  settlement 
or  the  charter,  or  relieve  the  company 
from  any  covenant  or  condition  contained 
tiieran,  except  in  so  fer  as  the  deed  and 
chartOT  are  exiveasly  varied  by  this  act" 
Then  the  legislature  having  before  them 
the  charter,  which  says  that  no  person  shall 
go  into  the  gardens  tm  the  Lord'i-day  for 


money  directly  or  indireetly  pasd,  nolea 
parliunent  itaelf  think  proper  o&mma 
to  enact,  they,  having  that  ebsrter  be- 
fore them,  do  not  think  proper  ofiisrwiis 
expressly  to  enact;  but  all  that  they  io 
enact  is  as  regards  a  ticket  of  admission, 
which  is  quite  consistent  with  what  hitherto 
the  practice  of  the  company  most  hsTS 
been  as  far  as  regards  tickets  of  admii- 
sion  of  parties  for  money  or  money's  votth 
before.    That  could  only  have  applied  to 
days  which  were  not  prohibited,  therefore 
the  existing  tickets  of  admission  being 
those  which  would  apply  only  to  days  not 
prohibited,  Parliament  says,  you  shsll  be 
able  to  part  with  shares  for  tickets  of  sd- 
mission.    Why  am  I  to  assume  that  ftey 
mean  anythingelse  but  die  ordinary  tickets 
of  admission,  which  could  not  h«  parted 
with  for  the  Lord's-day  at  all?  Coold 
the  legislature  have  meant  any  other  than 
the  ordinary  tickets  of  admission  !  And 
what  am  I  to  suppose  when  they  have  in 
their  cognizance  the  charter,  which  says, 
unless  the  le^alature  expressly  enact  some- 
thing to  the  contrary,  nobody  shall  nse 
on  that  day  any  ticket  for  which  any  pay- 
ment has  been  made.    Instead  of  making 
any  such  express  enactment,  all  that  the 
legislature  does  is  simply  to  say  tickets 
may  be  parted  with  for  a  share,  and  it  alio 
takes  the  precaution  of  saying  that  not- 
withstanding this  haa  been  said,  we  will 
not  release  the  company  from  any  een- 
ditions  contidned  in  Out  charter  ftirther 
than  those  from  which  we  have  expressly 
released  them.   One  is  driven  back  to  tiie 
old  consideration,  whether  or  not  the  part- 
ing with  a  share  which  was  saleable  in 
the  market,  and  on  which  future  diri- 
dends  will  be  or  not  payable,  according 
to  the  prosperity  of  the  undertaking, 
but  parting  in  that  way  to  the  company 
with  that  share  and  obtaining  thereupon 
a  ticket,  not  only  for  yourself,  who  iUn 
ceased  to  be  the  proprietor,  if  you  have 
only  one  share,  but  also  for  the  benefit  of 
such  nominee  asyon  may  choose  toappdnt, 
is  not  in  effect  procuring  a  ticket  of  aidmis- 
sion  on  the  Loxd's-day  for  money  indi- 
reetiy  paid  for  the  benefit  of  tiie  company. 
If  that  is  to  be  the  effect  of  a  ticket  of 
admission,  it  seems  to  me,  I  confess,  that  the 
charter  would  be  placed  in  that  degree  of 
peril  that  would  entitle  die  shareholder  to 
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uy  tbe  eompan;  is  not  authorized  to  take 
tbis  step,  and  I  feel  the  less  difficnity  in 
determining  the  point  because,  as  Mr. 
Junes  sajs,  if  it  is  brought  to  a  legal 
detennination,  that  can  only  be  done  in 
ftconrt  of  law,  except  by  taking  the  opinion 
of  the  Judges  beforehand  for  tibe  assistance 
of  this  Court ;  and  if  an  adverse  decision 
it  given  at  law  the  charter  would  be  gone, 
and  that  would  be  a  destruction  of  the 
whole  proper^  of  the  company.  It  seems, 
tterefim,  ai  far  at  I  can  fonn  an  opinion 
upon  the  tme  eonitruction  of  this  charter, 
theeffeet  of  the  proposed  proceeding  would 
be  a  forfeiture ;  and  therefore  all  I  can 
do  at  present  is  to  overrule  the  demurrer. 
I  do  not  rely  on  the  2f.  6(1.,  but  ovenrole 
the  demurrer  on  the  broad  ground. 


the  intertnarriaffe  of  a  widower  and  hi» 
deeeated  wife's  niter,  is  an  integral  part  of 
the  English  taw  and  public  polieg,  and 
has,  therefore,  a  paramount  effect,  not  to  be 
evaded  bg  having  recourse  to  foreign  laws, 
hut  binding  upon  ^l  English  suijecl*,  in 
whatever  country  they  may  he. 


Stcaet,  V.C. 
Aim 

Ceesswell,  J. 
Not.  20,21,24,25; 
Dec.  4. 
1858. 
April  17. 


BROOK 


William  Leigh  Brook,  late  of  Meldiam 
Hall,  nearHudder8field,by  his  will,  dated 
the  19th  of  September  1855,  gave  uid  be- 
queathed his  real  and  personal  estate  in 
the  following  manner 

"  I  give  and  bequeath  to  my  eldest  son, 
James  William  Brook,  all  that  mansion- 
house  called  Meltham  Hall,  with  gardener's 
house,  ground  and  fanners*  cottages  and 
land  adjacent  to  it,  not  to  include  my  mill 
property  of  any  description.  I  give  and 
bequeaUi  to  my  said  son  James  William 
,  ^       .  Brook,  to  my  daughter  Clara  Jane  Brook, 

yy^^tn'^^^^*  v^c«*«<^to  my  repnt«l  son  Charles  Annitage  Brook, 
iP»^         commonly  so  called,  to  my  reputed  daugh- 
9^  ter  Charlotte  Amelia  Brook,  commonly  lo 
V.  BROOK,  o  f  ^^11^^  gjjj  ^  jjjy  reputed  daughter  Sarah 

Helen  Brook,  commonly  so  called,  the 
rest  of  my  property,  share  and  share  alike, 
except  that  I  give  to  my  two  sons  aforesud 
a  double  portion,  that  is  to  say,  I  ^ve  to 
my  two  sons  two-sevenths  each,  and  to  my 
three  daughters  one-seventh  each  of  the 
property  hereby  disposed  of,  the  property 
of  Meltham  Hall  being  already  appro- 
priated to  my  eldest  son,  with  reversion 
to  my  second  and  reputed  son  Charles 
Annitage  Brook,  commonly  so  called,  in 
the  event  of  my  said  eldest  son  James 
William  Brook  dying  during  his  minority, 
which  I  hereby  will  and  make ;  and  far- 
ther, in  the  event  of  both  my  sons  afore- 
said dying  before  they  attun  the  age  of 
twenty-one  years,  I  then  will  that  the 
property  of  Meltham  Hall  aforesaid  be 
realized  at  the  discretion  of  my  trustees, 
hereinafter  named,  and  the  proceeds  di- 
vided into  portions,  to  be  equally  divided 
between  the  surviving  sisters  and  reputed 
sisters  who  shall  attun  the  age  of  twenty- 
one  years.  I  wish  to  be  paid  to  the  Hud- 
dersfield  Infirmary,  free  of  legacy  duty, 
the  sum  of  100/.  In  order  to  carry  into 
efibet  the  provisions  of  this  my  last  will 
and  testament,  I  appoint  my  brother 
Charlea  Brook  the  younger,  John  Annitage 
and  Edwud  Annitage,  my  brothers-in- 


Marrv^e  abroad  with  deceased  Wife's 
Sister —  Legitimacy  —  Conflict  of  Laws-" 
Statute  54-6  ffOi.  4.  e.  54,  Construction 

In  June  1850,  a  widower  and  his  deceased 
wif^s  sister,  both  English  subjects,  having  an 
^i^i^domieilfintermarried  duringa  ten^po' 
rary  residence  in  Denmark,  and  afterwards 
had  issue  of  the  marrii^e.  The  legiHmaey  of 
the  duldreu  the  marrii^  woe  quesUaied 
by  the  Crown  inanU  (nutUuted  iffter  Me 
deaths  of  both  parenlsj/or  <Ae  admiaidro' 
tiM  0/  the  father's  estate  .'—Held,  that  the 
marriage  was  nuU  and  void  by  the  statute 
5^6  JVill.  4.  c.  54,  and  the  children, 
therefore,  iUegiUmate,  although  by  the  law 
^  Denmm-k  <Ae  marriage  of  a  widower  with 
his  deceased  wtfe's  staler  is  AeM  to  be  a 
foUd  marriage. 

A  marriage  valid  aecord&ng  to  the  lex 
loci  eontraetHs,  but  violating,  in  respect  of 
their  personal  capacity  to  contract  the  mar- 
rvo^e,  the  lex  domieitii  of  the  eontraeting 
forUei,  hOd  invalid  by  the  law  of  the 
demiciL 

Statute  5^6  WilL  4.  e.  54,  prohtbUing 
Ss¥  Bsuis,  XXTn^BAaa 
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law,  Mle  trustees,  with  full  power  to  realise 
and  to  act  with  the  property  I  leave  in  all 
respeoti  whatsoever  as  they  ihall  think  fit, 
in  my  aaid  children  and  reputed  children*! 
interest." 

The  testator  died  at  Cologne  on  the 
19th  of  September  1855,  leaving  his  five 
children  named  in  the  will  him  surviving. 

Letters  of  administration,  with  the  will 
annexed,  were,  on  the  26th  of  Deeember 
1855)  granted  to  the  three  trustees  named 
in  the  will  out  of  the  Exchequer  and  Pre- 
rogative Court  of  York.  Tbey  entered 
into  the  possession  of  both  the  real  and 
personal  estate  of  the  testator,  hat,  sub- 
sequently, ailing  that  diffieuItieB  had 
arisen  wiUi  respect  to  the  administration 
of  the  trusts  of  the  will,  they  declined 
further  to  act  as  executors  and  trustees 
thereof,  except  with  the  sanction  and  un- 
der the  indemnity  of  the  Court. 

The  original  bill  in  this  suit  was  then 
filed,  on  the  8tb  of  March  1856,  praying 
(inter  alia)  that  the  will  might  be  esta- 
blished and  the  trusts  thereof  carried  into 
effect,  and  the  property  of  the  testator 
duly  administered  noder  the  decree  of  the 
Court. 

The  plaintiffs  in  the  suit  were  Clara 
Jane  Brook,  Charles  Armitage  Brook, 
Charlotte  Amelia  Brook  and  Sarah  Helen 
Brook,  all  in&nts,  by  Joseph  Taylor 
Armitage,  their  next  friend.  The  defen- 
dants were  Charles  Brook  the  younger, 
John  Armitage,  Edward  Armitage  and 
James  William  Brook. 

On  the  3lBt  of  March  1856,  before  the 
cause  was  set  down  to  be  heard,  the  plain- 
tiff Charles  Armitage  Brook  died. 

A  bill  of  revivor  and  supplement  was 
thereupon  filed  by  the  three  surviving 
plaintiffs  in  the  original  suit  against  the 
defendants  in  the  original  suit  and  Her 
Majesty's  Attorney  General.  It  averred 
that  the  Attorney  General,  on  the  alleged 
ground  that  the  late  pluntiff,  Charles 
Armitage  Brook,  was  the  issue  of  the 
second  marriage  of  the  testator,  and  that 
such  marriage,  being  with  the  sister  of  the 
first  wife  of  the  testator,  then  deceased, 
was  invalid,  claimed,  on  behalf  of  the 
Crown,  the  real  and  personal  estate  of  the 
late  plaintiff,  Charles  Armitage  Brook.  The 
hill  charged  that  the  testator's  second  mar- 
riage was  a  good  and  valid  marriage-;  that 


even  if  it  was  not  valid  according  to  tlis 
law  of  Bngluid,  yet,  aeoording  to  the  lav 
of  Denmark,  it  was  a  good  and  valid  nir> 
riage ;  and  the  bill  prayed  C inter  alia )  thst 
the  righta  and  interests  of  all  patties  in 
and  to  the  testator's  real  and  pemntsl 
estate  might  be  ascertained  and  declared 
by  the  decree  of  the  Court. 

At  the  hearing  of  the  cause,  in  March 
1857,  the  Court,  by  its  decree,  declared 
that  the  will  of  William  Leigh  Brook,  the 
testator,  was  well  proved,  and  that  the 
same  ought  to  be  established,  and  th« 
tnuta  thweof  performed  and  carried  Into 
execution,  and  ordered  that  certain  ae- 
eonnta  and  inqnixiea  should  be  taken  and 
made.  By  his  eertifieata  in  answer  to 
these  inquiries,  the  chief  clerk  (h^ttUt) 
certified,  first,  that  the  tesUtor,  William 
Leigh  Brook,  was  married  to  Emily  Anni- 
tage  on  the  7th  of  June  1850,  at  the  T^o- 
theran  Church  at  Wandsbeck,  in  the  duehy 
of  Holstein,  in  the  kingdom  of  Denmark; 
— secondly,  that  the  testator  and  Emily 
Armitage  were  respectively,  up  to  and  st 
the  time  of  such  marriage,  and  at  the  time 
of  their  respective  deaths,  domiciled  in 
England,  and  that  they  had  not  any  per^ 
manent  residence  in  the  country  where 
they  were  married; — tiiirdly,  that  the 
marriage  between  the  testator  and  Emily 
Armitage  was  a  lawful  marriage  according 
to  the  law  of  the  duchy  of  Holstein,  and 
that,  according  to  the  same  law,  the  chil- 
dren of  such  marriage  were  legitimate 
children  ;— fourthly,  that  Emily  Armitage 
was  the  lawful  sister  of  Charlotte,  formerly 
Charlotte  Armitage,  the  first  wife  of  the 
testator; — fifthly,  that  the  testator  and 
Charlotte  Armitage  ware  married  according 
to  the  rites  and  ceremonies  of  the  Churdi 
of  England,  at  Huddersfield,  in  the  county 
of  York,  on  the  20th  of  May  1840,  and 
that  such  marriage  was  a  lawftil  marriage ; 
— sixthly,  that  the  issue  of  the  second  mar- 
riage were,  Charlotte  Amelia  Brook,  bom 
the  29th  of  April  1851,  Sarah  Helen 
Brook,  bom  the  2nd  of  July  1852,  and 
Charles  Armitage  Brook,  bom  the  31st  of 
March  1854; — and,  seventhly,  that  Charles 
Armitage  Brook  died  on  the  Slst  of  Mardi 
1856. 

The  certificate,  so  far  as  it  referred  to 
the  validity  of  the  testator's  second  mar- 
ri^,  professed  to  he  founded  upon  the 
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eTidoioe  fimnibed  by  an  affidaTit,  made 
OB  the  6th  of  October  1857.  by  Adolph 
Ulriek  Hansen,  of  Wandtbeck,  in  the 
Dnehy  of  Holstein,  Lutheran  pastor,  who 
thereby  deposed,  first,  that  he  was  then, 
ud  alto  during  and  prior  to  the  year 
1850,  the  pastor  or  minister  of  the  Lu- 
tlwran  Church  at  Wandsbeck  aforesaid 
leewdly,  that  on  the  7th  of  June,  m  the 
yetr  1850,  he  performed  the  ceremony  of 
iuiria|[e  between  William  Ijeigh  Brook, 
hte  of  Melthun  Hall,  near  Hnddersfield, 
in  the  county  of  York,  in  England,  and 
Emily  Armitage,  late<tf  Milnafaridge  House, 
near  Huddersfield  aforesaid,  single  woman, 
and  th^  the  said  ceremony  was  duly  per- 
formed and  solemnized  according  to  the 
rites  and  ceremonies  of  the  Lutheran 
Church,  and  according  to  the  laws  of  the 
•aid  dnchy ; — thirdly,  that  previously  to 
performing  and  celebrating  the  said  mar- 
riage, he,  the   deponent,  caused  to  be 
produced  to  him  the  necessary  certificates 
and  Toaehecs  required  by  the  law  of  the 
said  dndiy,  and  alao  inveatigatad  strictly 
and  satisfied  himself  that  &ere  was  no 
l^al  obetacle  to  the  said  marriage,  and 
that  all  the  necessary  provisions  and  ra- 
qoiritions  were  duly  fulfilled  and  perform- 
ed on  the  occasion  of  such  marriage,  in 
accordance  with  the  laws  of  the  said  duchy ; 
—fourthly,  that  in  his  capacity  as  such 
nuaiater  as  aforesaid,  he,  the  deponent, 
had  had  occasion  to  study,  and  had  studied 
sad  was  well  acquainted  with  the  laws 
rsladng  to  marriage  in  the  said  duchy ; 
tod  that  the  said  marriage  was  legal  and 
valid  according  to  the  laws  of  the  said 
daehy,  notwithstanding  the  said  Emily 
Armitage  being  the  sister  of  the  previously 
iWesaed  wife  of  the  said  William  Ijeigh 
Braok,  and  notwithstanding  that,  in  Eng- 
Isad,  a  man  is  not  permitted  to  marry  the 
mter  of  his  deceased  wife,  and  that  the 
(Uldcea  bom  of  such  marriage  would  be 
Kcognised  as  legitimate  in  and  by  the 
Courts  of  law  of  the  said  dnehy  of  Hol- 
Mein. 

The  testator,  it  appeared,  had  survived 
Us  dleged  aeeond  wife  by  two  days. 

The  ease  now  eame  on  for  further  con- 
ndmtion. 

The  question  fbr  consideration  was, 
whether  the  marri^e  of  the  testator  with 
Knily  Armitage  (the  sister  of  his  pre- 


viously deceased  first  wife),  celebrated  as 
above  mentioned,  was  valid  aeoording  to 
the  law  of  England. 

Upon  the  answer  to  this  question  de< 
pended  the  right  to  the  property  of  the 
deceased  plaintiff,  C.  A.  Brook,  which  was 
claimed,  on  the  one  hand,  by  bis  surviving 
brotlms  and  sisters,  and  on  the  other  by 
the  Attorney  Genial  on  behalf  of  the 
Crown  ;  and  also  the  light  of  adminis- 
tration to  his  personal  estate ;  and,  lastly, 
the  liaMlity  of  the  surviving  children  of 
that  marriage  to  pay  legacy  duty  after  tiie 
rate  of  12.  percent,  or  of  102.  percent,  upon 
their  shares  of  the  personal  estate  of  the 
testator. 

Sir  Fittroy  Kelly,  Mr.  Malins,  and  Mr, 
O.  L.  Rutielif  in  support  of  the  pluntifis' 
case,  contended  that  the  marriage  was 
valid.  It  clearly  was  so,  unless  it  was  a 
marriage  which  was  prohibited  and  made 
unlawful  by  the  statute  5  &  6  Will.  4. 
c.  54.  (1).  There  was,  however,  nothing 
in  the  wording  of  that  statute  wMoh  took 
it  ont  of  the  ordinary  rule  applicable  to 
the  eonatmclion  of  all  statutes,  vis.  the 
rule  that  "  legta  extra  terriiorium  turn  ofr<(- 

(I)  The  words  of  the  statate  are  as  follows : — 
**  Wheress,  mtrriagM  between  penone  within  the 
prohiUted  degreet  are  voidable  only  bv  seotWMo 
of  the  eccleautieal  Court,  pronoiuud  daring  the 
liretime  of  both  the  parties  thereto,  and  it  it  un- 
reasonable that  the  atats  and  oondition  of  the 
children  of  marriagei  between  peraons  within  the 
prohibited  degreea  of  afflnitjr  ahonld  remain  nnset> 
tied  during  ao  long  a  period,  and  it  is  fitting  that 
mam^s  which  nuv  hereafter  be  cdebrated 
between  Mnona  within  the  prohibited  d^rew  of 
consangainity  or  aflBal^  sbonld  be  jpte  facU  Toid 
and  not  merely  voidable!  Be  it  therefore  enacted, 
by,  &c.,  That  all  marriages  which  shall  have  bem 
celebrated  before  the  passing  of  this  act  between 
persons  being  within  the  prohibited  degreea  of 
•flSnity,  aball  not  heniJter  be  aannlled  fbr  that 
eansa  by  any  sentenoe  of  the  eccledastieal  Court, 
unless  pronounced  in  a  suit  which  shall  be  de^aod- 
ingat  ue  time  of  the  passing  of  this  act:  Prorided, 
that  nothing  hereinbefore  enacted  shall  aflfect  mar- 
riages between  persons  being  within  the  prohibited 
degrees  of  oonsangoinitj.** 

Section  2.— "And  be  it  fhrther  enacted.  That  all 
marriages  which  shall  hereafter  be  celebrated 
between  persons  wlUiin  the  prohibited  degrees  of 
consanguinity  or  affinity  sh^l  be  absolutely  null 
and  void  to  sJl  iutenta  and  purposea  whatsoever.". 

Sections. — "Provided  always,  and  be  it  further 
enacted,  That  nothing  in  this  act  ^all  be  constraed 
to  extend  to  that  part  of  the  United  Kingdom  oalled 
Scotland.*^ 
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gmU"    The  act  did  not  furnub  either 
express  words  or  give  rise  to  any  necessary 
intendment  shewing  that  it  was  to  be  ope- 
rative beyond  the  boundaries  of  England, 
Wales  and  Ireland.    The  act  therefore 
rendered  such  marriages  unlawful  only 
when  solemnized  in  England,  Wales  or 
Ireland,   and   did   not  affect  marriages 
Bolenmized  in  the  colonies,  nor,  A  fortiori, 
marriages  solemnised  in  a  foreign  country. 
It  was  true,  that  in  The  Suasex  Peerage 
Case  (2),  it  was  held>  that  the  enactments 
of  the  Royal  Marriage  Act.  12  Geo.  3. 
c.  11,  and  the  prohibition  therein  contained, 
attached  to  the  individual,  and  followed 
him  wherever  he  went.  That  decision  was 
founded  partly  upon  the  policy,  and  partly 
upon  the  peculiar  wording  of  the  act,  con- 
siderations having  no  application  to  the 
statute  6  &  6  Will.  4.  c.  54,  which  con- 
tained no  personal  prohibition,  but  only 
declared  that  marriages  within  the  pro- 
hibited degrees  were  to  be  void.  The 
language  of  the  act  36  Geo.  3.  c,  52.  s.  2, 
which  imposed  a  legacy  duty  "  on  every 
legacy  given  by  any  will  of  any  person," 
was  at  least  equally  comprehensive  and 
general  with  that  of  the  statute  5  &  6  Will. 
4.  c.  54,  but  had,  nevertheless,  been  held 
to  be  territorial,  and  to  apply  only  to  wills 
and  persons  and  personal  estates  in  this 
country — Arnold  v.  Armald  (3).  More- 
over, the  legislatnre,  in  other  acts  In  pari 
maierid,  had  used  different  and  more  com- 
prehensive language  than  that  to  be  found 
in  the  statute  5  &  6  Will.  4.  c.  54.  That 
was  the  case,  not  only  in  the  Royal  Mar- 
riage Act,  12  Geo.  3.  c.  11,  but  also  in 
the  Marriage  Act,  25  Hen.  8.  c.  22.  a.  4, 
and  in  the  two  Irish  Marriage  Acts,  4  Will. 
3.  c.  3.  and  2  Anne,  c.  6.    It  appearing, 
then,  that  the  legislature,  whenever  it 
intended  to  bind  ita  sufajjects  personally, 
wherever  they  might  be,  used  language 
expressly  enunciating  such  intention,  it 
could  not  but  be  inferred  that  the  absence 
of  similar  language  from  the  statute  5  &  6 
Will.  4.  c.  54.  was  intentional.  There 
being,  then,  nothing  in  the  act  itself  to 
make  it  other  than  a  local  act,  confined  in 
its  operation  to  marriages  celebrated  with- 
in the  limits  of  England,  Wales  and  Ire- 

(3)  11  CL  &  F.  85. 

(S)  2  HjL  &  Cr.  2M  i  I.C.  6  Law  J.  Rep.  (lu.) 
Cbanc.  218. 


land,  the  qaestion  arose,  would  such  a 
manriage  as  the  present,  vis.  a  manisgs 
in  a  foreign  country,  valid  according  to 
the  laws  of  that  country,  but  cdebntsd 
between  Engliah  subjecta  having  their 
domicil  in  England  at  the  time,  have  been 
held  prior  to  the  act  to  have  been  invalid 
in  England?  Clearly  not.  Thewholecur- 
rent  of  decisions  bearing  upon  the  pmnt 
went  to  shew  that  in  such  cases  the  eccle- 
siastical  Courts  had  always  treated  such 
marriages  as  being  subject  to  the  lex  bo' 
co»traet6$t  and  therefore  valid. — 

Sutler  v.  Freman,  t  Amb.  301. 

Crmpion  v.  Seareroft,  finlL  N.F. 
114. 

Ruditig  V.  Smith,  2  Hig.  Cons.  871> 

Herbert  t.  Herbert,  Ibid.  263;  s.e. 
3  Phill.  Ecc.  Rep.  58. 

Scrimthire   v.    Serimshire,   2  Hag. 
Cons.  395. 

MiddUton  v.  Janeerin,  Ibid.  437. 

Dalrynple  v.  Dahymple,  Ibid.  54. 

Lacon  v.  Niggitu,  3  Stark.  178. 

Story's  Confiiet  of  Lates,  b.  121. 
True,  there  were  exceptions  to  this  rule,  ss 
in  the  case  of  incestuous  marriages,  and  of 
marriages  contrary  to  the  policy  and  prin* 
ciples  of  the  laws  of  England — Stors'*  Cwr 
pet  tff  Lmm,  ss.  86. 87.  They  submitted 
that  under  neither  of  these  exceptions  i&i 
this  case  come.  Itwas  tohe  obierredf  diat 
the  ease  under  consideration  was  one  of 
affinity,  and  not  of  consanguinity,  between 
which  jurists  had  always  drawn  a  broad 
distinction.  In  moat  of  the  Protestant 
countries  of  Europe  a  marriage  between  a 
widower  and  a  deceased  wife's  sister  wu 
not  deemed  unlawful ;  and  in  many  of 
them,  and  also  in  most  of  the  States  of  the 
North  American  Union,  they  were  not 
only  deemed  lawful  in  a  civil  sense,  but, 
in  a  moral  and  religions  soiae,  lawflil  and 
even  pnuseworthy. — 

Slerif'e  CeufiLt  of  a.  115. 

Crreenwooi  v.  Curtit,  6  Mass.  Rep. 
378, 379. 

Medway  v.  Needham,  16  Ibid.  157, 
161. 

And  in  Roman  Catholic  countries  a  dis- 
pensation might  be  obtuned  to  enable 
persons  so  related  to  marry.  Independently 
of  the  act  under  review,  such  a  marrisge 
was  clearly  not  contrary  either  to  the  policy 
or  to  the  prindples  of  thelaw  of  this  country. 
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The  &et  that  parties  by  going  abroad  to 
be  muried  might  avoid  the  conaequencei 
of  the  act,  was  no  argument  against  the 
eonitmction  contended  for;  that  practice 
baring  been  constantly  resorted  to  with 
•access  to  escape  the  operation  of  the 
General  Marrii^e  Act  of  Geo.  2.— j5>tory'f 
CnJUet  of  Latet,  123,  123  a,  124.  In 
Fenim  t.  Livif^tone  (4),  the  Scotch 
Courts  upheld  Uie  marriage  of  a  man 
iritfa  his  deceased  wife's  sister,  and  a 
contrary  dedsion  by  the  Courts  in  this 
eonntry  wonld  give  rise  to  the  ano- 
maly of  sndi  a  marriage  bang  lawful  in 
Scotland,  bat  unlawful  in  England  or  Ira- 
Isnd.  Suppose,  again,  that  the  testator  had 
not  only  duly  contracted  this  second  mar- 
riage in  Holstein,  and  had  children  by  it, 
hat  afterwards,  dnring  the  life  of  his  second 
wife,  had  contracted  a  marriage  and  had 
children  in  this  country ;  then,  according 
to  the  argument  for  the  Crown,  his  chil- 
dren by  the  Holstein  marriage  would  be 
legidnute  there  and  illegitimate  here,  and, 
vice  *ers^  his  children  by  the  subsequent 
marriage  would  be  legitimate  here  and 
ill^dmate  there — a  state  of  the  law  fbr 
which  it  was  impossible  to  contend.  Fi- 
nally, the  question  in  the  ease  could  nerer, 
but  for  the  sUtute  5  &  6  Will.  4.  c.  54, 
have  arisen  after  the  death  of  the  parties 
by  whom  the  marriage  was  contracted,  so 
as  to  raise  the  question  of  legitimacy  as 
agmut  the  diildien  of  ths  marriage. 

Mr.  Simieyt  Mr.  Cleathy  (of  the  com- 
mon-law bar),  and  Mr.  Pemberton,  for  the 
defendants  Charles  Brook  the  younger, 
John  Armitage  and  Edward  Armitage  (the 
ttnsteea  nnder  the  will  of  the  testator), 
aod  James  Wilihnn  Brook,  the  eldest  son  and 
heir-at-law,  In  support  of  the  plaintiffs' 
ease.— They  contended  that,  even  if  the 
act,  5  &  6  Will.  4.  c.  64.  could  be  held  by 
inference  to  affect  marriagea  of  domiciled 
English  subjects,  though  such  marriages 
were  solemnized  abroad,  this  country 
would  still  be  bound  by  the  eomitas  getUium 
to  respect  the  law  of  Holstein,  by  holding 
the  marriage  valid.  Generally  speaking, 
the  validity  of  such  a  contract  was  to  be 
decided  by  the  law  of  the  place  where  it 

(♦)  18  Fraser^  Centt  of  Session  Caws  (ISfij), 


was  made  (5).  If  valid  there,  it  was,  jure 
gentium,  held  valid  everywhere  by  tacit  or 
implied  consent.  Thus,  by  the  English 
law,  contracts  falling  within  the  purview 
of  the  Statute  of  Frauds,  were  required  to 
be  in  writing;  and  if  such  contracts,  made 
in  England  by  parol,  were  sought  to  be  en- 
forced elsewhere,  they  would  be  held  void,  - 
although  they  would  be  held  good  if  made 
in  the  place  where  they  were  sought  to  be 
enfbrced — Story's  Conflict  of  Lawty  s.  262. 
And  ao  a  contract  for  interest  upon  a  loan 
of  money,  if  valid  at  the  place  where  the 
loan  is  made  payable,  was  of  uniTersal 
obligation,  even  in  places  where  a  lower 
intwest  was  prescribed  by  law— /6ui.  291. 
This  comity  the  Courts  of  this  country 
were  bound  to  observe,  unless  it  could  be 
shewn  that  the  country  would  be  preju- 
diced by  such  comity,  i.  e.  unless  the  con- 
tract under  consideration  were  shewn  to  be 
against  good  morals  or  religion,  or  public 
right,  or  that  it  was  opposed  to  the  na- 
tional policy  or  institutions— iStory's  Co»- 
flict  of  Law,  s.  87.  That  this  could  not 
be  shewn  appeared  from  the  arguments  pre- 
viously urged,  uid  from  the  First  Report  of 
the  Commissioners  appointed  to  inquire 
into  the  state  and  law  of  marriage— ^irsf 
Report  (1848),  pp.  vi.,  vii.  in  the  Reports 
from  Commissionert^  1847,  1848,  from 
which  it  appeared  that  such  a  marriage  was 
entirely  distinguishable  from  incest  from 
consanguinity  ;  and  that  the  prohibiUon  of 
it  in  England  was  a  mere  human  ordinance, 
a  matter  of  eedesiasUeal  discipline,  to  be 
imposed  or  relaxed  as  circumstances  should 
render  it  expedient.  This  also  appeared 
from — 

Stery'e  CenJUet  of  Law,  sa.  97, 100, 
lOS. 

The  Opinion  of  Lord  Meadovbank, 
Fergusson's  Reports  of  Marriage  and 
Divorce  Cases,  App.  p.  361, 362. 

And  the  cases  of — 

Conway  v.  Beasley,  3  Hag.  Ee.  639. 
Warrender  v.  Warrender,  2  CI.  &  F. 

488 ;  s.  c.  9  Bligh,  N.S.  89. 
The  King  v.  LoOeift  I  Russ.  &  R. 

Cr.  C.  2S7. 


(5)  Hnber,  "  Prwlectiones  Juris  Civilis,"  "  De 
Conflicta  Legum,"  b.  1.  tiL  3.  ss.  3,  8.  ct  al.  (ed. 
17S6). 
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And  the  American  case  of — 

Qnenmodv.  Cmrtit,  6  Mais.  Rep.  878* 
Shtddn  V.  Patrick,  5  Faton'i  App. 

Caies,  194  ;  s.  c.  1  Macq.  535. 
Doe  d.  Sirtwhislie  v.  FardiU,  2  CI.  & 
F.  571 ;  B.  c.  7  Ibid.  895,  918,  935  ; 
9  Bligh.  N.S.  32. 
The  operation  of  the  act,  however,  there 
being  nothing  expressly  to  the  contrary 
in  it,  was  confined  to  the  subjects  of  the 
Queen  only  whilst  they  are  resident  in 
England,  Wales  or  Ireland,  and  must  be 
construed  by  the  Court  so  as  to  be  limited 
territorially.— 

Jeffergt  t.  Booteg,  4  H.L.  Cas.  815; 

a.  e.  24 Law  J,  Rep.  (h.s.)  Exch.  81. 
Ameld  V.  jfrnoldy  nbi  anpra. 
The  jittonug  OeHeral  v,  /ackson^  8 
Bligh,N.S.I5;  s.c.nom.  TheAttornty 
General  v.  Forbet,  2  CI.  &  F.  48. 
Moreover,  it  was  clear  that  the  recital  in 
section  1.  of  the  statute  5  &  6  Will.  4, 
c.  54.  was  to  be  taken  as  the  measure  of 
the  extent  of  the  act.    The  statute,  there- 
fore, must  necessarily  be  confined  in  its 
operation  to  those  marriages  which  at  the 
date  of  pasting  it  were  Toidable  by  the 
Ecclesiastical  Law,  i,  e,  to  marrii^^s  8olem> 
nised  within  the  juriidietion  of  the  eccle- 
siastical Courts.    They  cited  also— 

Mvnro  T.  Mumn,  I  Rob.  H.L.  Cai. 
493. 

Doe  d.  Birtvhistle  v.  FardiU,  5  B.  &  C. 

488;  8.  c.  4  Law  J.  Rep.  K.B.  190; 

on  appeal,  2  CI.  &  F.  571. 
Storjf'a  Convict  of  Laws,  s.  20. 
Thornton  t.  the  Advocate  General,  13 

Sim.  153;  8.c.  on  appeal,  12  CI.  & 

F.  1. 

The  Attorney  GenmU,  ike  SolMtor 
General  and  Mr.  Wiekemit  for  the  Crown, 
argued  that,  by  the  statute  6  &  6 
Will.  4.  c.  54,  the  marriage  in  question,  if 
solemnized  in  England  would  have  been 
clearly  void.  This  was,  in  fact,  admitted 
on  behalf  of  the  plaintiffs,  and  it  would 
appear  that  the  testator  himself,  who  spoke 
in  his  will  of  the  children  of  his  second 
marriage  as  his  reputed  children,  had  no 
^th  in  its  validity,  according  to  the  laws 
of  England,  though  it  had  been  solemnised 
abroad.  The  question  then  was,  would 
the  Court  recognize  as  valid  a  marriage 


solemnised  in  Holstein  between  British 
subjects  domiciled  in  England,  but  who, 
knowing  that  by  the  law  of  diis  country 
the  marriage  would  be  Toid,-  had  gone  te 
be  married  in  Holstun  fbr  the  STOwed 
purpose  of  evading  that  law  7    They  sub- 
mitted that  it  would  not,  and  for  the  fol- 
lowing reasons  :  first,  that  the  act  5  &  6 
Will.  4.  c.  54.  was  of  universal  obligatioa 
upon  all  British  subjects  who,  at  the  time 
of  their  marriage,  had  England,  Wales  or 
Ireland  for  their  domicil ;  secondly,  that 
the  statute  was  a  personal  statute,  creating 
a  personal  disability,  which  attached  upon 
CTery  natural-born  British  subject  in 
England,  Vales  or  Ireland,  and  ibllowed 
him  everywhere,  on  the  subject  <^  the 
contract  of  marriage ;  and,  thirdly,  that 
being  one  of  our  established  laws,  we  were 
not  bound  to  accept  the  lex  loci  contract^ 
at  least  without  qualification.  Every  state 
had  a  right  to  make  laws  for  its  own  sub- 
jects, which  should  be  binding  on  them 
everywhere,  subject  always  to  the  quali- 
fication that  the  subjects  might  not  set  ap 
their  native  law  in  opposition  to  the  law 
of  the  country  in  which  they  might  happen 
to  be  resident ;  but  yet  that  the  duty 
obedience  on  the  part  of  the  snbjeeta  would 
attach  to  them  on  their  return  to  their 
native  country.    The  validity  of  the  mai^ 
riage  in  question  had  not  been  questioned 
in  Denmark  and  pronounced  valid  by  the 
Courts  there,  having  at  the  time  fullinCor- 
mation  of  the  invalidity  of  such  a  marriage 
in  England  and  of  the  fact  that  the  parties 
had  resorted  to  Holstein,  urn  animo  morandi, 
eed  animo  revertendit  and  for  the  avowed 
purpose  of  evading  the  law  of  England. 
Hiat  not  having  been  done,  the  lex  Isei 
eeafm^tfs  could  have  no  application  in 
the  case.    Personal  statutes  were,  in 
the  opinion  of  jurists  of  all  nations,  those 
statutes  which  have  principally  for  their 
object  the  person,  and  are  held  to  be  of 
general  oblig^on  and  force  everywhere, 
as  distinguished  from  real  statutes,  which 
have  principally  for  their  object  property, 
and  do  not  speak  of  persons,  except  in 
relation  to  property — Storg'g  Confiiet  of 
Laa;  ss.  IS,  14,  n.  2,  16.    The  statnte 
5  &  ((  Will.  4.  c.  54.  was  therefore  clearly 
a  personal  statute  and  binding  as  snch ; 
and  as  the  jve  or  Mmdoi  genHwat  had  not, 
in  this  case,  been  extended  to  it  by  Dn* 
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miA,  9o  Beitber  was  it  incumbeDt  on  tlie 
ConrU  of  this  country,  by  accepting  the 
Ux  led  coniraetUt  out  of  comity,  to  re- 
c(^ixe  the  validity  of  the  marriage, 
notwithstanding  the  enactment  of  the  Bt&- 
late.  The  lex  loci  eontraetHty  moreorer, 
spplied  only  to  the  solemnities  attending 
the  celebration  of  the  marriage,  but  did 
not  prevail  where  either  of  the  contracting 
parties  was  under  a  legal  ditabOity  by  the 
law  of  their  doroidl.^ 

Conway  T.  Bea^t  5  Hag.  Eo.  689. 

Storif's  Ce^fHet     Lama,  a.  86. 

Surge's  CoammteHtt  on  Cohidtti  and 
Foreign  Law,  F.  1.  c.  A.  a.  1,  p. 
147. 

Hnber,  PrteUe.  P.  S,  lib.  1,  tit.  8. 
Be  Confiietn  Legum,  ss.  3,  S,  8,  et  seq. 

p.  5S8. 

Warremder  v.  Warrender,  3  CI.  &  F. 
488;  s.e.  9  Bligh,  N.S.  89. 
The  English  law  had,  moreover,  con- 
demned these  marriages  as  incestuous— 
The  Owen  t.  Chadmek  (6).  Enaetinents 
as  to  slavery,  taxes  and  copyright,  which 
had  been  raemd  to,  were  not  «n  pmi 
mierid.  In  Anton  t.  Livingstone,  which 
had  been  relied  on  in  support  of  the  legi- 
timsey  of  the  deceased  pluntiff,  the  child 
had  a  status  of  legitimacy,  whereas,  in  the 
present  case,  the  child  had  always  had  the 
statDs  of  illegitimacy.  If  in  this  case  the 
Coort  should  hold  the  deceased  child  to 
have  been  legitimate,  it  would  nullify  the 
provisions  of  the  statute  ft  &  6  Will.  4. 
c.  54. 

Sir  Fiizrog  Kelly,  m  reply,  contended 
that  the  le»  loei  eonlraetAs  was  binding 
everywhwe,  not  only  as  regarded  the 
•olenmities  with  which  the  marriage  was 
eelebiated,  but  alao  as  r^arded  l£e  par- 
looal  capacity  to  contract  it. — 

Male  v.  Roberts,  3  Esp.  163. 

He  la  Vega  v.  Vianna,  1  B.  &  Ad.  284. 

Story's  Conflict  of  Laws,  s.  103. 

RiuUug  V.  Sm^h,  ubi  supra. 

Serinshire  v.  Serimshire,  ubi  supra, 

Harford  v.  Morris,  2  Hag.  Cons. 
428. 

Middleton  v.  JanneHn,  Ibid.  437. 
The  law  of  the  domicil  of  the  contfacting 
parties  ngnlating  tlie  conaeqnenees  only 

Mm  V.  hhmro,  7  CI.  ft  F.  843. 

<«)  11  Q.B.  Rep.  173  f  s.  e.  17  Law  J.  Rep. 
(■.■.}M.C.U. 


Z)oe  d.  BirtwhisOe  v.  VardiU,  2  CI.  &  F. 
671. 

Cah)in*s  ease,  7  Rep.  1 . 
Moreover,  the  act  was  clearly  territorial 
and  confined  to  England,  Ireland  and 
Wales  in  ita  operation. 

Dee.  4.— Cresswell,  J. — In  this  case 
I  have  been  called  upon  by  Vice  Chan- 
eelloT  Stuart  to  assist  him  by  giving 
my  opinion  as  to  the  validity  or  in- 
validity of  a  marriage  solemnised  near 
Altona,  in  the  kingdom  of  Denmark, 
between  William  Leigh  Brook  and  Emily 
Armitage,  the  sister  of  William  I^eigh 
Brook's  former  wife,  then  deceased.  In 
answer  to  certain  inquiries,  the  chief 
clerk  of  the  Vice  Chancellor  certified  as 
follows :— **  That  William  Leigh  Brook 
and  Emily  Armitage  were  respectively, 
up  to  and  at  the  time  of  such  marriage, 
and  at  the  time  of  their  respective  deaths^ 
domiciled  in  England,  and  that  they  had 
not  any  prannanent  residence  in  the  country 
where  they  were  married ;  that  the  marriage 
between  William  Lrigh  Brook  and  the  a  Jd 
Emily  Armitage  was  a  lawful  marriage 
aoeoi^ing  to  the  law  of  the  duchy  of  Hol- 
stein,  and  that,  according  to  the  same  law, 
the  children  of  such  marriage  are  legitimate 
children."  Upon  the  latter  part  of  the 
certificate  it  was  observed,  in  argument, 
that  it  must  be  taken  as  a  certificate  that 
such  marriages  between  Danish  subjects 
are  good,  and  not  that  the  Danish  Courts 
would  hold  them  good  when  solemnised 
between  the  subjects  of  another  country 
domiciled  in  that  country,  where  such 
marriages  are  prohibited  by  law.  The 
opinion  whick  I  have -formed  in  this  case 
renders  it  unnecessary  to  inquire  into  that 
matter ;  for,  even  assuming  that  in  Den- 
mark the  marriage  now  in  question  would 
be  held  good,  I  think  that  by  the  law  of 
England  it  was  invalid,  and  the  children 
of  the  parties  to  it  illegitimate.  The  ques- 
tion depends  upon  the  effect  to  he  given 
to  the  statute  fi  &  6  Will.  4.  c.  54.  By 
the  1st  section  it  was  enacted,  "  That  all 
marriages  which  shall  have  been  celebrated 
before  the  passing  of  this  act  between  per- 
sons being  witliin  the  prohibited  degrees 
of  affinity,  shall  not  hereafter  be  annulled 
for  that  oanse  by  any  sentence  of  the 
Ecclesiastical  Court,  unless  pronounced  in 
a  suit  which  shall  be  depending  at  the  time 
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of  the  passing  of  this  act,"  &c.  The 
2nd  section  enaeta,  "That  all  maxriagei 
which  shall  hereafter  be  celebrated  between 
persons  within  the  prohibited  dc^es  of 
consanguinity  or  affinity,  shall  be  abso- 
lutely null  and  void  to  all  intents  and 
purposes  whatsoever."  Now,  putting  the 
narrowest  construction  on  the  words  of 
this  statute,  it  certainly  bad  the  effect  of 
rendering  absolutely  void  all  such  mar- 
riages between  parties  within  the  prohibited 
degrees  as  would,  without  the  ud  of  the 
statute,  have  been  voidable  by  the  Eccle- 
siastical Court  The  question  to  be  con- 
sidered then  is,  wheUier  the  marriage 
under  consideration  would  have  been  so 
voidable  f  Had  it  been  celebrated  in  Ens- 
land  there  c«i  be  no  doubt  that  it  would 
have  been  voidable.  In  Shervood  v.  Ray 
(7)  Baron  Parke,  in  pronoundng  the  opin- 
ion of  the  Judicial  Committee,  used  thislan- 
guage  :— "  That  marriage,  via.,  between  a 
widower  and  the  deceased  wife's  sister, 
having  been  celebrated  between  persons 
within  the  Levitical  degrees,  and  prohibited 
from  intermarrying  by  Holy  Scripture, 
as  interpreted  by  the  canon  law  end  by  the 
statute  25  Hen.  8,  was  unquestionably 
voidable  during  the  lifetime  of  both,  and 
might  have  been  annulled  by  criminal 
proceedings  or  eivil  suit." 

And  this  statement  of  the  law  was  fully 
adopted  by  the  Court  of  Queen's  Bench 
in  The  Queen  v.  Chadmch.  Indeed,  this 
point  was  hardly  disputed  by  the  learned 
counsel  who  contended  for  the  validity  of 
this  marriage.  But  they  relied  on  the  fact 
of  the  marriage  having  been  celebrated 
in  Denmark,  where  such  marriages  are 
held  valid ;  and  contended  that  by  the  law 
of  nations,  questions  of  this  sort  are  to  be 
decided  according  to  the  law  of  the  coun- 
try where  the  marriage  takes  place ;  and 
many  cases,  decided  by  most  eminent 
persons,  were  cited,  in  wbioh  tiiat  principle 
was  sAid  to  have  been  leoognised,  and  to 
have  received  fiill  e&et  I  forbear  to 
enter  into  an  examination  *d  them  at  pre- 
sent, for  in  none  of  them  was  a  marriage 
in  quesUon  which  was  contrary  to  the  law 
of  God  and  Holy  Scripture.  In  order  to 
make  the  cases  relied  upon  applicable  to 
the  present,  it  is  necessary  to  shew  that 
the  same  respect  would  be  paid  to  the  law 

(7)  1  Hoo.  P.C.  899. 


of  a  foreign  country  recK^inng  a  msniage 
contrary  to  what  we  deem  to  be  God's 
law.  Ko  such  decision  can  be  found.  In 
the  absence  of  any  dueet  authority,  writm 
on  intematioiial  law  were  reaorted  to,  and 
many  passages  were  read  to  the  Courtfrom 
Mr.  Juttice  Story's  Commetiittriet  on  (ke 
Conflict  of  Lautt.  In  section  1 13.  he  says, 
"  The  general  principle  certainly  is  (as  we 
have  already  seen)  that  between  persons  nt 
jtiris,  marriage  is  to  be  decided  by  the  law 
of  the  place  where  it  is  celebrated.  If 
valid  there,  it  is  valid  everywhere.  It  has 
a  legal  ubiquity  of  obligation.  If  invslid 
there,  it  is  equally  invalid  everywhere." 
In  section  118  a,  he  also  say^  "The 
most  prominent,  if  not  the  only  excqptioni 
to  the  rule,  are  those  maniages  involriag 
polygamy  and  incest;  those  podtively 
prohibiteid  by  the  public  law  of  a  country 
from  motives  of  policy ;  and  those  cele- 
brated in  foreign  countries  by  subjects 
entitling  themselves,  under  special  circum- 
Btances,  to  the  benefit  of  the  laws  of  their 
own  country."  Again,  in  section  114,  he 
proceeds  : — "  In  respect  to  the  first  excep- 
tion, that  of  marriages  involving  polygamy 
and  incest,  Christianity  is  onderstood  to 
prohibit  polygamy  and  ineest ;  and  there* 
fore  no  christian  country  would  lect^piiae 
polygamy  or  incestuous  marriages.  But 
when  we  speak  of  inentuous  marriiges, 
care  must  be  taken  to  confine  the  doctrine 
to  such  cases  as  by  the  general  consent  of 
all  Christendom  are  deemed  ioeestuovs." 
To  this  latter  passage  I  cannot  give  my 
assent.  How  is  a  Judge,  sitting  in  an 
English  court  of  justice,  called  upon  to 
decide  whether  a  marriage  be  incestuons 
or  not,  to  be  guided  in  his  decision  f 
Surely,  if  the  law  of  his  own  country  has 
already  settled  what  is  incestuons  or  the 
contrary,  by  that  he  must  be  governed.  Is 
he  to  Inquire  into  the  opinions  of  all  oHi^ 
nations  in  whidi  Cfariatiani^  exists,  and 
to  adopt  that  rule  which  is  ascertained  to 
prevail  amongst  the  greater  nundier,  and 
to  say  tliat  it  shall  be  acted  upon  in  defi- 
ance of  the  law  of  bis  own  country  ?  This 
would,  indeed,  be  enlarging  the  eemiUt 
gentium  to  an  extent  hitherto  unheard  of. 
For  the  purpose  of  deciding  whether  a 
marriage  be  incestuous  or  not,  I  feel  bound 
to  ascertain  what  is  the  law  of  England, 
and  to  give  effect  to  it.  Examining  that 
law,  I  find  that,  according  to  many  deci- 
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■ions,  sach  marriages  are  held  to  be  pro- 
hibited hy  Holy  Scripture;  that  they  are 
within  the  degrees  of  affinity  prohibited 
by  Ood'a  law,  and  punishable  as  incei- 
tDOQf ;  and  must  therefore  here  be  deemed 
to  &1I  within  the  exception  stated  in  Story't 
Omfiiet  of  LawM,  a.  113,  a,  and  not  to  be 
recognised  in  this  Chriatiaa  country.  If 
Hat  were  oUienrise,  and  we  were  bonnd 
by  the  eonutoM  genlium  to  hold  thii  a  good 
narriage,  thii  consequence  would  follow : 
an  Engtbfaman  domiciled  in  tin's  connfary, 
cohabiting  with  the  sister  of  his  deceased 
wife,  whether  he  has  celebrated  a  marriage 
with  her  or  not,  is  deemed  to  be  guilty  of 
incest,  and  punishable  by  our  ecclesiastical 
law;  but  by  taking  a  short  voy^e  to 
Denmark,  and  celebrating  a  marriage  there, 
he  would  acquire  the  privilege  of  returning 
to  this  country  and  maintaining  an  inter- 
eonrae,  by  our  law  deemed  incestuous,  with 
perfect  impunity.    These  considerationa 
satisfy  me  Uiat  the  marriage  would  have 
been  voidable  before  the  statute  5  &  6 
Win.  4.  c  54.  was  passed,  and  that,  by 
force  of  that  act,  it  was  absolutely  void  to 
all  intents  and  purposes.    This  opinion  as 
to  the  voidable  character  of  the  marriage 
in  question,  although  celebrated  at  Wands- 
beck,  makes  it  not  absolutely  necessary 
that  I  should  express  my  opinion  upon 
another  question,  which  was  discussed  with 
mndi  learning  and  ability,  viz.,  whether 
the  general  expressions  that  have  on  vari- 
ous occasions  fallen  from  the  most  eminent 
Judges  in  this  country  as  to  the  validity 
<rf  marriages  here,  if  valid  in  the  country 
iriiere  they  were  celebrated,  are  to  be  eon- 
itnied  in  the  widest  sense  which  can  be 
ascribed  to  them  according  to  the  ordinary 
meaning  of  the  English  language,  or  whe- 
ther they  are  to  be  limited  and  restrained 
by  an  implied  proviso  that  such  marriages 
are  not  contrary  to  the  law  of  this  country. 
Nevertheless,  aa  it  is  a  point  which,  if 
aettled  one  way,  would  dispose  of  the 
case,  aldiough  my  opinion,  already  ex- 
pressed, should  be  held  to  be  erroneous,  I 
think  I  ought  not  to  avoid  entering  into 
the  question ;  and  I  do  so  with  the  lesa 
lieiitation,  as  my  opinion  on  this  very 
aipofftsnt  subject  will  he  open  to  review, 
wd  no  doubt  will  be  reviewed  in  this  very 
eaae.  Sir  George  Hay,  in  pronouncing 
judgment  in  Harford  v.  Morru,  ez- 
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pressed  an  opinion  that  marriages  of  Eng- 
lish subjects  having  an  English  domicil, 
celebrated  in  other  countries,  have  been  held 
valid,  not  merely  because  they  would  be 
valid  according  to  the  laws  of  those  coun- 
tries, but  because  they  were  not  contrary 
to  the  law  of  England.  In  page  434  he 
says,  **  I  do  not  say  that  foreign  laws  can- 
not be  received  in  this  court  in  cases  where 
the  Court  of  that  country  had  a  jurisdic- 
tion, or  that  this  Court  would  not  deter- 
mine upon  those  laws  in  such  a  ease.  But 
I  deny  the  lex  loci  universally  to  be  a 
foundation  for  the  jurisdiction,  so  as  to 
impose  an  obligation  on  the  Court  to  deter- 
mine by  those  foreign  laws."  The  judg- 
ment in  that  case  was  reversed,  but  upon 
grounds  wholly  irrespective  of  the  opinion 
above  cited.  It,  therefore,  remains  of  such 
value  as  the  reputation  of  the  learned 
Judge  by  whom  it  was  pronounced  can 
give  to  it.  And  in  tVarrmder  v.  fVar- 
render  (2  CI.  ^  F.  488)  there  are  some 
passages  in  the  jud^ent  delivered  by 
Lord  Brougham,  which  throw  much  light 
on  this  question.  In  one  place  he  says, 
"The  general  principle  is  denied  by  no 
one,  that  the  lex  loci  is  to  be  the  governing 
rule  in  deciding  upon  the  validity  or  in- 
validity of  all  personal  contracts."  In 
another  place  {Ibid.  530),  he  says,  "  A 
marriage  good  by  the  laws  of  one  country 
is  held  good  in  all  others  where  the  ques- 
tion of  its  validity  may  arise.  For  the 
question  always  must  be,  '  Did  the  parties 
intend  to  contract  marriage  V  And  if  they 
did  that  which,  in  the  place  they  were  in, 
is  deemed  a  marriage,  they  cannot  reason* 
ably,  or  sensibly,  or  safely  be  considered 
otherwise  than  as  intending  a  marriage 
contract.  The  laws  of  each  nadon  lay 
down  the  forms  and  solemnities,  a  compli- 
ance with  which  shall  be  deemed  the  only 
criterion  of  the  intention  to  enter  into  the 
contract."  The  noble  Lord,  having  used 
the  general  terms  found  in  the  first  sentence 
quoted,  by  that  which  follows  shews  that 
he  meant  to  apply  them  only  to  the  forms 
and  solemnities  of  constituting  a  marriage, 
and  to  the  proof  of  the  parties  having  made 
a  contract ;  for  he  afterwards  says,  "  I  shall 
only  stop  here  to  remark,  that  the  English 
jurisprudence,  while  it  adopts  this  prindple 
in  words,  would  not  perhaps  be  found  very 
willing  to  act  upon  it  throughout.  Thus, 
to 
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ws  should  expect  that  the  SpaDish  and 
Portuguese  Courts  would  hold  an  English 
marriage  aToidable  between  uncle  and 

niece,  or  brother  and  sister-in-law,  be- 
caase  it  would  clearly  be  avoidable  in 
this  country.  But  I  strongly  incline  to 
think  that  our  Courts  would  refuse  to 
sanction,  and  would  avoid  by  sentence,  a 
marriage  between  those  relatives  contracted 
in  the  Peninsula  under  dispensation,  al- 
though, beyond  all  doubt,  such  a  marriage 
would  there  be  valid  by  the  lex  loeit  and 
incapable  of  being  set  aside  by  any  pro- 
ceedings in  that  country.  But  the  rule 
extends,  I  apprehend,  no  furtiier  than  to 
the  ascertaining  of  the  validity  of  the  con- 
tract and  the  meaning  of  the  parties  ;  that 
is,  the  existence  of  the  contract  and  its 
construction."  The  case  of  The  King  v. 
Lolley,  although  not  directly  in  point, 
almost  compels  roe  (if  it  be  good  law)  to 
adopt  that  opinion.  The  case  was  this: 
an  Englishman  married  in  England.  He 
afterwards  went  to  Scotland,  and  obtained 
a  divorce  there,  which,  according  to  the 
law  of  that  country,  dissolved  the  marriage. 
He  then  returned  to  England  and  married 
another  woman,  the  first  living,  for  which 
he  was  indicted,  tried  and  convicted.  The 
propriety  of  that  conviction  was  ai^ed,  by 
very  able  counsel,  before  the  twelve  Judf^s, 
and,  by  their  unanimous  opinion,  was  held 
to  be  correct.  The  English  Court,  there- 
fore, would  not  recognize  the  law  of  Scot- 
land, because  it  was  contrary  to  our  own. 
But  it  may  be  said,  that  the  matter  there  in 
question  was  the  dissolution  of  the  mar- 
riage, not  the  constitution  of  it.  True  ; 
but  had  the  constitution  of  a  marriage 
been  in  question,  and  not  the  dissolution, 
the  result  must  have  been  the  same.  By 
the  9  Geo.  4.  c.  SI.  i.  32.  it  was  enacted, 
"  I'hat  if  any  person,  being  married,  shall 
marry  any  other  person  during  the  life  of 
the  first  husband  or  wife,  whether  the 
second  marriage  shall  have  taken  place  in 
England  or  elsewhere,  every  such  offender 
shall  be  guilty  of  felony." 

Now,  suppose  that  after  the  Scotch  di- 
vorce the  man  had  married  again  in  Scot- 
land. That  marriage  would  have  been  good 
there.  Would  it,  therefore,  have  been  good 
here  7  If  it  would,  then  the  man  might 
have  returned  to  England  with  his  second 
wife,  and  ban  had  two  lawful  wives  living 


at  the  same  time  by  marriages  held  to  he 
valid  by  oar  own  law.    Some  rather  em- 
barrassing questions  wonld  have  arisen 
out  of  such  a  state  of  things.  Would  both 
wives  have  been  dowable  ?    If  the  second 
had  had  a  son  horn,  and  the  first  had  hsd 
a  son  bom  afterwards,  which  would  hsve 
been  heir  to  the  father  ?    And  besides  all 
these  strange  questions,  the  father  would 
have  been  indictable  and  punishable  as  a 
felon,  by  the  express  words  of  the  itatute, 
for  having  contracted  a  manure  wMch 
by  the  laws  of  this  country  was  peifecdy 
legal  and  binding.    In  addition  to  these 
reasons  for  supposing  that  the  leaned 
persons  who  used  the  general  ezpiesnoni 
so  frequently  brought  to  our  notice  during 
the  argument  did  not  intend  that  tbey 
should  have  the  widest  sense  of  which  the 
words  are  susceptible,  there  are  some  pu- 
sages  in  Huber's  Pnxlectiones  Juris  Civilii 
which  shew  that,  in  his  opinion,  the  eomtai 
gentiitm  did  not  require  so  lai^e  an  effect 
to   be   given   to  foreign  law.    In  hu 
chapter  De  Confiictu  Legifm  he  states,  in 
section  2:—- Leges  cujnsque  im- 
perii vim  habent  intra  terminus  ejnsdem 
reipublicae,  omnesqne  ei  subjectoa  ohiigant, 
nec  ultra.  2.  Prosubjectisimperiobabendi 
sunt  omnes  qui  intra  terminoa  ejusdem  rs- 
periuntur,  sire  in  perpetuum  sive  ad  tempui 
ibi  commorentur.     3.  Rectores  imp»i- 
orum  id  comiter  agunt,  ut  jura  cujusqne 
populi,  intra terminoB  ejus  exercita,  teneant 
ubique  suam  Tim,  quatenus  nihil  potei- 
tati  aut  juri  alterius  imperantis,  ejusque 
civium  prsjudicetur."    In  section  S-  be 
writes:  —  "Matrimonium  pertinet  etism 
ad  has  regulas.   Si  licitum  est  eo  loeo  nbi 
contractum  et  celebratum  est,  ubique 
vatidum   erit  effeetumque  habebit,  sub 
eftdem  ezceptione,  preejudicii  aliis  noo 
creandi ;  cui  licet  addere,  si  exempli  nimie 
sit  abominandi ;  ut  si  ineestnm  juris  gen- 
tium in  aecundo  gradu  contingeret  alieohi 
esse  permisBum ;  quod  vix  est  utnauvenin 
possit."    Further  on  he  writes  ^— "Br»- 
bantusuxore  duct^dispensationaPontifias 
in  gradu  prohibito,  si  hoc  migret,  tolera- 
bitur  ;  attamen  si  Frisius  cum  fratris  filift 
se  conferat  in  Brabuitiam  ibique  nuptias 
celebret,  hue  reversus  non  videtur  tolwan- 
dus ;  quia  sic  jus  nostrum  pessimis  ex- 
emplis  eludereter;"  and  there  are  other 
passage*  to  the  same  eSbct.  Jdin  Yoeti 
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hoA  Tort,  Sanehei.  Oayll,  and  odm 
jnristi  lay  dwt  tha  validity  of  a  marriage 
ii  to  Iw  dedded  by  the  laws  of  the  coantry 
vbm  it  ii  celebrated ;  bnt  they  explain 
that  their  operation  extends  only  to  the 
formation  of  the  contract  and  the  form  and 
ceremonial  of  the  marriage. 

I  now  proceed  to  examine  some  of  the 
general  dicta,  that  a  marriage,  valid  by  the 
law  of  the  coantry  where  solemnized,  is 
Tslid  cTerywhere.  The  first  case  cited 
waM  Roach  t.  Oarvan  (8).  The  facts  of  the 
case  are  thus  atated.  Major  Roach  haTing 
two  daoghters,  one  bom  at  Fort  St.  Geoi^ 

at  the  ^st  IndioB,  die  other  at  St.  — 

near  it,  sent  tbem  to  France  for  their  eda- 
cation  and  pat  them  into  a  nunnery.  Mr. 
Qnain,  one  of  the  persons  in  whose  care 
they  were  left,  married  the  eldest,  who 
was  then  aboat  eleTen  years  of  age,  to  his 
ion,  not  then  seTenteen.  Their  fortune,  was 
is  the  power  of  this  Court.  Quain  peti- 
doned  for  a  decree  for  cohabitation  with 
his  wife.  Another  petition  about  guardian- 
ibip  and  fortune  was  also  before  the  Court. 
Lord  Hardwicke  said : — "  As  to  the  fact 
of  the  marriage,  if  good,  the  Court  will 
take  care  that  the  husband  makes  a  suit- 
able proTitton,  but  the  most  material  con- 
adeiation  ia  aa  to  the  validity  thereof.  It 
bu  been  argued  to  be  valid  fk-om  being 
ntablished  by  the  sentence  of  a  Court  in 
Raace  having  proper  jurisdiction.  And 
His  true  that  if  so  it  is  conclusive,  whether 
ia  I  foreign  Court  or  not,  from  the  law  of 
nations  in  aucb  cases."  There  is  nothing 
in  that  caae  to  shew  that,  if  the  parties 
had  been  British  subjects  domiciled  in 
England,  and  it  had  been  contrary  to  our 
lav,  and  the  Courts  of  this  country  had 
been  called  upon  to  adjudicate  with  regard 
to  it,  they  would  have  held  it  valid.  The 
next  case  in  order  of  time  was  Serims^re 
T.  fensuAav.  There  two  British  aubjects 
had  been  married  in  France.  A  anit  was 
iaititnted  here  for  restitution  of  conjugal 
i^ta.  The  validity  of  the  marriage  was 
^ied,  aa  being  a  foreign  marriage  not 
telebrated  according  to  the  laws  of  the 
ceontry  in  which  it  was  contracted  ;  and 
a  ttatenee  of  the  parliament  of  Paris  de- 
daring  the  marriage  null  was  alao  pleaded. 
OeaUng  with  that  question.  Sir  Edward 

(S)  1  Tsfc  sea.  \61. 


Simpson,  in  giving  his  judgment,  said 
(9)  : — (*  The  Court  was  of  opinion  then" 
(alluding  to  some  earlier  proceeding  in  the 
cause)  "  and  still  is,  that  a  foreign  sentence 
alone  could  not  of  itself  be  a  bar  to  enter- 
ing into  a  consideration  of  the  question, 
whether  this  marriage  between  English 
subjects  was  good  or  not  by  the  law  of 
England."  And  in  pages  408,  411,  other 
expressions  of  similar  import  are  to  be 
found  ;  bnt  the  question  before  the  Court 
was,  whether  the  contract  had  been  made 
in  a  form  binding  by  the  law  of  France, 
and  whether  the  marriage  rites  had  been 
duly  celebrated  according  to  that  law- 
no  question  of  any  violation  of  English 
law  being  involved  in  the  discussion.  The 
case  of  Rudiftg  v.  jS'miM  was  also  cited 
on  account  of  two  passages  in  the  judg- 
ment of  Lord  Stowell.  One  of  them  (10) 
runs  thus:— -"It  is  true,  indeed,  that 
English  decisions  have  established  this 
rale,  that  a  foreign  marriage  valid  accord- 
ing to  the  law  of  the  place  where  celebrated 
is  good  everywhere  else;  bnt  they  have 
not  i  eonverto  established  that  marriages 
of  British  subjects,  not  good  according 
to  the  general  law  of  the  place  where 
celebrated,  are  universally  and  under  all 
possible  eircumstaneei  to  be  regarded 
aa  invalid  in  England.  It  is,  there- 
fore, certainly  to  be  advised  that  the 
safest  course  is  always  to  be  married 
according  to  the  law  of  the  country, 
for  then  no  question  can  be  stirred."  But 
here,  again,  Lord  Stowell  was  dealing  with 
the  marriage  ceremonial,  and  not  with  any 
inquiry  whether  such  a  marriage  was  or 
was  not  a  violation  of  the  laws  of  this 
country.  But  the  celebrated  case  of 
Daln/mple  v.  Dalrymfle  was  mainly  press- 
ed upon  OUT  consideration  on  account 
of  the  pasaage  in  whieh  Lord  Stowell 
enunciated  the  principle  on  which  that  and 
similar  cases  should  he  decided.  It  ia 
in  S  Hag.  Coas.,  08,  —  "  Being  enter- 
tained (said  the  leuned  Judge)  in  an 
English  Court,  it  must  he  adjudicated 
according  to  the  principles  of  English  law 
applicable  to  such  a  caae.  But  the  only 
principle  applicable  to  such  a  case  by  the 
law  of  England  ia,  that  the  validity  of 

(9)  2  Hag.  Cons.  898. 

(10)  Ibid.  890. 


Digitized  by 


413 


COURTS  OF  CHANCERY: 


tNawSnni 


Miss  Gordon's  marriage  rights  mast  be 
tried  by  reference  to  the  law  of  the  country 
where,  if  they  exist  at  all,  they  had  their 
ori(pn.  Having  famished  this  principle, 
the  taw  of  England  withdraws  altogether, 
and  leaves  the  legal  question  to  the  excla- 
sive  judgment  (Mf  the  Uw  of  Scotland.** 
Bat  wluit  were  the  questions  raised  i 
Whether  Capt.  Dalrymple  had  entered  into 
a  contract  of  marriage,  and  whether  that 
which  took  place  between  the  parties  con- 
stituted a  marriage  in  fact  according  to  the 
law  of  Scotland ;  and  those  were  the  two 
questions  with  which  the  learned  Judge 
throughout  his  elaborate  and  learned  judg- 
ment was  dealing.  It  was  not  and  could 
not  be  contended  in  that  case  that  a  con- 
tract of  marriage  made  by  a  minor  in 
Scotland  was  contrary  to  the  taw  of  Eng- 
land, nor  that  the  sufficiency  of  the 
marriage  ceremony  was  to  be  judged  of  by 
uiy  other  taw  than  that  of  Scotland.  It 
has  been  supposed  that  Scotch  marriages, 
between  minors,  are  contrary  to  the  Mar- 
riage Actf  26  Geo.  2.  c.  33,  but  that  is  a 
mistake,  for  the  18th  section  contains, 
inter  alia,  this  proviso :— *'  That  nothing 
in  this  act  contained  shall  extend  to  that 
part  of  Great  Britain  called  Scotland,  &e., 
nor  to  any  marriages  solemnized  beyond 
the  seas."  Why,  then,  should  it  be  as- 
sumed that  the  learned  Judge  used  the 
expressions  relied  on  in  a  sense  more  ex- 
tensive than  was  necessary  for  the  decision 
of  the  case  before  him  ?  Is  it  not  more 
reasonable  to  suppose  that  he  used  them 
Meetmdvm  stAjeetam  materiam,  to  enunciate 
the  principle  upon  which  he  was  about  to 
decide  the  questions  involved  in  the  case 
under  consideration,  and  not  with  reference 
to  another  question  which  had  not  been, 
and  could  not  then  be,  raised  ?  I  certainly 
am  disposed  to  apply  to  them  the  same 
canon  of  construction  which  in  fairness  and 
candour  should  be  applied  to  all  judg- 
ments, rather  than  to  assume  that  they 
were  intended  to  have  a  larger  meaning, 
in  opposition  to  the  writings  of  Huber,  and 
extending  far  beyond  the  principles  laid 
down  by  John  and  Paul  Voet,  by  Sanches, 
and  by  Gayll.  The  writings  of  these 
jurists  were,  no  doubt,  well  known  to  Lord 
Stowell;  and  it  is  hardly  to  be  supposed 
that  he  would  have  expressed  an  opinion 
at  variance  with  theirs  without  condescend- 


ing to  notice  their  writings,  and  to  explua 
his  reasons  for  differing  from  them.'  I 
have  found  nothing  to  justify  giving  the 
mote  extensive  meaning  to  die  words 
of  Lord  Stowell,  except  some  passages  in 
Mr.  Justice  Story's  work  on  the  Cwjiid 
La»»t  and  a  decision  cited  by  him  from 
the  reports  of  the  Court  of  Massachusetts; 
and,  periiaps,  this  greater  force,  given  in  one 
of  the  United  States  to  the  law  of  another 
at  variance  with  its  own,  may  be  accounted 
for  by  the  greater  inclination  that  would 
naturally  exist  to  give  a  lai^er  scope  to 
the  comitas  gentium  between  the  different 
States  of  the  Union,  than  coald  he  ex- 
pected to  find  place  amongst  nations 
wholly  independent  of  and  unconnected 
with  each  other.    I  have,  therefore,  come 
to  the  conclusion,  that  a  marriage  eot- 
traeted  by  the  subjects  of  a  country,  in 
which  they  are  domidled,  in  another  coun- 
try is  not  to  be  held  valid,  if  by  contiact- 
ing  it  the  laws  of  tiieir  own  country  an 
violated.    Another  question  remains  to  be 
considered,  viz.,  whether  the  second  sec- 
tion of  the  statute  5  &  6  Will.  4.  c.  54, 
taken  by  itself,  is  so  framed  as  to  be 
binding  on  all  English  subjects  wherever 
they  may  be ;  or,  in  other  words,  whether 
it  is  personal,  and  accompanies  the  person 
of  an  EngHsh  subject  into  foreign  lands. 
It  is  in  these  words:—"  Be  it  furtiier 
enacted,  that  all  marriages  which  diall 
hereaftcv  be  celebrated  ^tween  persons 
within  the  prohibited  degrees  of  consan- 
guinity or  affinity,  shall  be  absolutely  nuU 
and  void  to  all  intents  and  purposes  what- 
soever." 

The  words  in  their  common  and  ordi- 
nary sense  would  extend  to  marriages 
wherever  celebrated,  otherwise  some  only, 
and  not  all,  would  be  rendered  void.  It 
is  a  statute  affecting  persons,  and  may  be 
read  as  if  it  had  been,  "  If  hereafter  any 
persons,  that  is,  British  subjects,  within 
the  prohibited  degrees,  contract  marriages, 
all  such  marriages  shall  be  void."  A  taw 
framed  in  such  terms  would  attach  upon 
the  persons  of  British  subjects,  and  •ccchd- 
pany  them  to  all  parts  of  the  world.  Upon 
this  point  the  dednon  of  the  House  of 
Lords  in  the  Situex  Peerage  case  appears 
to  be  conclusive.  By  the  12  Geo.  3. 
c.  11.  s.  1,  it  was  enacted,  ''Hiat  no 
descebdant  of  the  body  of   His  tata 
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Hqei^  King  George  2.  (other  than,  &e.) 
iludl  he  capable  of  eontnusting  matrimony 
withont  the  previous  consent  of  His  Ma- 
jesty, his  heirs  or  Bueeessors  (signified  in  a 
eertain  manner),  and  that  every  marriage 
or  mMrimonial  contract  of  any  such  de- 
Kendant,  without  such  consent  first  had 
and  ohtained,  shall  he  null  and  void  to 
all  intents  and  purposes  whatsoeTer."  In 
expressing  the  opinion  of  the  Judges  on 
the  question  referred  to  them,  Tindal,  C.J. 
(11  CI.  Sf  F.  144.)  says  of  this  enactment, 
"  The  words  of  the  statute  itself  appear  to 
ns  to  he  free  from  ambiguity.  The  pro- 
hibitory words  of  it  are  general,  *  That  no 
one  oi  tiie  persons  therein  described  shall 
be  capable  of  contracting  matrimtmy.*  And 
^ain,  *  That  every  marriage  or  matrimo- 
nial contract  of  any  such  person  shall  be 
null  and  void  to  all  intents  and  purposes 
whatsoever.*  The  statute  does  not  enact 
an  incapacity  to  contract  matrimony  within 
one  particular  country  and  district  or 
aaother,  but  to  contract  matrimony  gene- 
rally and  in  the  abstract.  It  is  an  inca- 
pacity attaching  itself  to  the  person  of 
A.  B,  which  he  carries  with  him  wherever 
be  goes."  And  farther  on  he  aayt,  **  The 
w<nd«  employed  are  general*  or,  more  pro- 
perly, universal,  and  cannot  be  satisfied 
in  th«r  plain,  literal,  ordinary  meaning, 
on  lets  they  are  held  to  extend  to  all  mar- 
riages, in  whatever  part  of  the  world  they 
may  have  been  contracted  or  celebrated." 
The  whole  passage  might  have  been  written 
with  reference  to  the  enactment  now  under 
consideration.  This  statute  does  not  enact 
anyincapaeity  to  contract  matrimony  within 
tlK  prohibited  degrees  within  one  particular 
country  and  district  or  another,  but  to  con- 
tract such  marriage  generally.  The  object 
of  the  Btatate  was  to  put  an  end  to  all  such 
maniages  between  English  snbjeets  for 
the  Ihtnie,  and  cannot  bis  satisfied  by  any 
narrower  eonatmetion.  On  Utis  ground, 
therefore^  aa  well  as  the  other  two  urged 
by  the  counsel  for  the  Crown,  I  am  of 
opinion  that  the  marriage  celebrated  be- 
tween 'William  Leigh  Brook  and  Emily 
Armita^at  Wandabeck  was  void,  and  the 
children  of  thoie  two  persons  illegitimate. 

April  17. — Stdart,  V.C. — The  late 
father  and  mother  of  the  infant  plaintiffs 
were  both  of  them  English  snbjecti,  aad. 


at  the  lime  of  thdr  marriage,  were  both  of 
them  domiciled  in  England.  The  mar- 
riage was  solemnized  during  a  temporary 
residence  within  the  territories  of  the  King 
of  Denmark.  If  the  marriage  had'  been 
solemnized  in  England,  as  it  was  a  mar- 
riage between  a  widower  and  the  aister  of 
his  deceased  wife,  it  is  settled  that,  accord- 
ing to  the  law  of  England,  it  was  null  and 
void  to  all  intents  and  purposes  whatso- 
ever. As  to  this  I  have  no  doubt.  It  waa 
so  settled  by  the  decision  of  the  Court  of 
Queen's  Bench  in  the  case  of  The  Queen 
T.  Cbadwiei;  and  in  hearing  the  pre- 
sent ease  I  have  had  the  great  adrant^^ 
of  the  assistance  and  advice  of  Mr.  Jostioe 
Cresswell,  who  considers  the  law  apon 
this  point  to  be  clear.  The  law  of  Denmark 
permits  such  marriages,  and  therefore  the 
argument  has  principslly  tamed  on  the 
right  claimed  for  the  issue  of  the  marriage 
to  have  its  validity  determined  according 
to  the  law  of  Denmark,  as  that  of  the 
country  in  which  it  was  celebrated.  The 
evidence  of  the  Danish  law,  aa  stated  in 
the  chief  clerk'a  certificate,  is  not  quite 
satisfactory  ;  but  it  may  be  auumed  that 
the  municipal  law  of  Denmark,  as  r^ulaU 
ing  the  rights  of  the  people  of  Denmark, 
permita  a  marriage  between  a  widower  and 
the  sister  of  bis  deoeased  wife.  For  the 
Crown,  it  is  inusted  that  the  statute  S  &  6 
Will.  4.  c.  64,  which  has  enacted  that  all 
such  marriages  "  shall  be  absolutely  null 
and  void  to  all  intents  and  purposes  what- 
soever," binds  all  the  subjects  of  the  Crown 
of  England,  having  their  domicil  in  Eng- 
land, in  whatever  country  the  marriage 
may  be  contracted.  On  the  other  hand,  it 
is  contended,  for  the  children  of  the  mar- 
riage, that  the  statute  has  a  mere  local 
operation,  only  affects  marriages  celebrated 
in  England  or  Ireland,  and  has  no  effect 
on  su^  marries  contracted  in  Denmark, 
or  in  any  other  country  by  the  laws  of 
which  they  are  permitted.  They  also  con- 
tend that  all  questions  aa  to  the  validity 
of  the  marriage  are,  by  a  general  principle, 
to  be  decided  according  to  the  law  of  the 
country  in  which  the  contract  is  made ; 
and  they  say  that  by  the  comity  of  nations 
the  Courts  of  this  country  are  bound  to 
respect  the  laws  of  Denmark  in  this  case 
and  to  judge  of  the  validity  of  this  mar- 
riage by  those  laws,  and  not  by  tho 
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English  law,  u  if  it  had  been  celebrated 

in  England. 

The  first  question,  therefore,  is  as  to  the 
construction  and  effect  of  the  statute  5  &  6 
Will.*  4.  c.  54.  Cresswell,  J.  hH  given 
me  hii  opinion  that  the  statute  binds  all 
English  subjects,  wherever  they  may  be. 
This  opinion  he  supports  by  the  univer- 
sality  of  the  words,  taken  in  their  common 
and  ordinary  sense.  He  has  also  sup- 
ported it  by  the  authority  of  the  Judges  in 
the  case  of  the  Sutsex  Peerage,  in  con- 
strutDg  the  Royal  Marriage  Act,  and  hy  a 
reference  to  the  scope  and  object  of  this 
statute  itself.  The  more  closely  the  mat- 
ter is  examined,  the  more  clearly  does  it 
appear  that  this  is  the  only  true  construc- 
tion of  the  act.  The  purpose  of  the  legis- 
lature was  to  annul  for  the  future  all  mar- 
riages between  persons  within  the  pro- 
hibited degrees.  Therefore,  the  words  are, 
"  that  all  marriages  which  shall  hereafter 
be  celebrated  between  persons  within  the 
prohibited  degrees  of  consanguinity  or 
afl!inity  shall  be  absolutely  null  and  void 
to  all  intents  and  purposes  whatsoever." 
These  words,  clear  and  unambiguous,  pre- 
vent the  relation  of  husband  and  wife  from 
subsisting  between  any  subjects  of  the 
realm  of  England  within  the  prohibited 
degrees.  Scotland  is  expressly  excepted 
from  the  operation  of  the  act;  but  the 
words  "  all  marriages"  are  not  in  any 
other  respect  qual&ed  or  restricted  by 
anything  in  the  context.  Lord  Coke  says, 
3  Inst.  76,  *'Generalia  verba  sunt  ganeralit&r 
inteUigenda."  Unless  the  words  mean 
all  marriages,  wheresoever  celebrated,  the 
ordinary  sense  and  meaning  of  the  word 
"  all "  is  not  given  to  it ;  for  if  marriages 
elsewhere  celebrated  are  not  included,  the 
words  "all  marriages"  must  be  read  as 
meaning  that  some  marriages  are  not 
included  in  the  words  "all  marriages," 
which  would  be  absurd.  The  object  of 
the  act  ia  to  prevent  the  relation  of  hus- 
band and  wife  from  subsisting  between 
certain  persons  who  are  subjects  of  the 
Crown  of  England,  and  domiciled  in  Eng- 
land. But  that  object  would  be  defeated 
if,  by  any  marriage  celebrated  anywhere 
between  two  subjects  of  the  Crown  of 
England  and  domiciled  in  England,  this 
prohibited  relation  were  allowed  to  sub- 
sist.   As  part  of  the  municipal  law  of 


England,  this  statute  has  its  operatMm 
within  the  territory  of  England,  upon  all 
English  subjects,  and  upon  all  marriages 
between  English  subjects  who  are  witbia 
the  prohibited  degrees.  The  munidpil  lavs 
of  forei^  countries  are  made  to  bind  tbs 
subjects  of  foreign  countries,  tf  a  Isw 
were  passed  in  Denmark,  or  in  any  otlier 
foreign  country,  declaring  that  all  mar- 
riages celebrated  within  its  territories 
between  English  subjects  who  are  within 
the  degrees  of  affinity  prohibited  by  the 
law  of  England  should  be  valid  marriages 
in  England,  and,  although  declared  by 
an  English  act  of  parliament  to  be  nail 
and  void  to  all  intents  and  purposes, 
should,  nevertheless,  be  deemed  v^id  in 
England,  such  a  law  would  have  no 
force  or  effect  in  this  country.  It  would 
be  a  law  passed  by  a  foreign  State  to. 
alter  the  municipal  law  of  England  as 
to  English  subjects,  and  therefore  would 
be  merely  nugatory  and  absurd.  But  tbe 
English  statute,  which  enacts  that  all  such 
marriages  shall  be  null  and  void,  and 
which  prohibits  the  stalm  of  marriage 
between  such  persons,  would  be  equally 
nugatory  if  such  marriages,  celebrated 
elsewhere  than  in  England,  should  be  held 
valid. 

Persons  within  the  prohibited  d^^rees 
are  by  the  act  made  incapable  of  contract- 
ing a  marriage  between  themselvesi  be- 
cause the  aet  says  that  such  a  marriage 
shall  be  null  and  void.  Therrfore,  the 
same  observations  whidi  Tindal,  C.J. 
made  on  the  construction  of  the  Royal 
Marriage  Act  are  applicable  to  this  actc 
It  does  not  enact  an  incapacity  to  eon- 
tract  matrimony  in  any  one  particular 
country  or  district  more  than  in  any  other. 
The  existence  of  the  affinity  between  the 
persons  makes  them  incapable  of  entering 
into  a  valid  contract  of  matrimony.  This 
incapacity  is  personal,  and  being  impressed 
upon  the  persons  by  the  law  their  own 
country,  cannot  be  cast  off  or  removed 
by  mere  change  of  place.  It  is  a  per- 
sonal quality,  which,  according  to  Huber 
and  other  jurists,  travels  round  eveiy- 
where  with  the  persons,  inseparable  from 
them  as  their  shadows—"  Qualitas  per- 
sonalis certo  loco  alicui  jure  impressus, 
ubique  circumferri  et  personam  comitari, 
cum  hoc  effiactil,  ut  nbivis  loconun  eo  jure 
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quo  tales  penons  alibi  gaudent  vel  sab- 
jeetse  sunt,  fraantur  et  sabjiciantur. " 

The  result  is,  that  the  settled  principles 
of  construction  require  that  a  general  and 
compreheniiTe  interpretation  should  be 
giren  to  this  act,  which  contains  words  the 
most  general  and  comprehensive.  A  con- 
flned  and  restricted  interpretation  is  not 
warranted  by  the  context,  and  would 
make  the  statute  nagmtory.  Finally,  the 
dedsion  of  the  House  of  Lords  in  the 
Suttex  Peerage  case,  and  the  reasons  given 
to  me  by  Crenwell,  J.,  satisfy  my  mind 
that  the  marriage  in  this  ease,  whether  it 
was  celebrated  in  Denmark  or  elsewhere, 
is,  by  the  act  of  parliament,  made  null 
and  void  to  all  intents  and  purposes  what< 
■oerer.  All  the  arguments  founded  on 
the  Slave  Trade  Acts  and  the  Legacy 
Duty  Acts,  and  on  the  cases  cited  for  the 
plaintiffs  fail  in  their  application  to  the 
construction  of  a  statute,  which  enacts 
Uiat  the  relation  of  husband  and  wife  shall 
not  subsist  l»tween  persons  related  to 
each  other  in  a  certain  degree. 

The  next  question  is  whether,  as  this 
nvriige  WM  celebrated  in  Denmark,  ita 
validity  in  all  reapeeta  ia  to  he  decided  by 
the  lawa  of  Denmark  f 

As  a  general  principle,  the  lex  loci  is  to 
govern  in  all  questions  as  to  the  validity 
or  invalidity  of  personal  contracts.  This 
principle  is  founded  on  convenience.  But 
it  has  been  found  necessary  from  a  regard 
also  to  the  higher  considerations  of  duty 
as  Well  as  convenience,  to  make  certain 
exceptions  and  qualifications  in  applying 
this  principle.  These  exceptions  are  well 
defiud  by  high  authority,  and  rest  on 
unquestionable  gronnda.  hotd  Mansfield, 
in  the  case  Rtibituonr.  Bland (11),  says, 
**  ZsK  ioei  eoiUraetA*  admits  of  an  excep- 
tion where  the  parties,  at  the  time  of 
nukiag  the  contract,  had  a  view  to  a  dif- 
ferent country."  Therefore,  it  has  been 
held,  that  the  law  of  the  country  in  which 
the  eontract  is  to  be  performed  ia  to  have 
effect,  rather  than  the  law  of  the  country 
in  which  the  contract  may  happen  to  have 
been  made.  Huber,  in  his  treatise  De 
Com^ctn  L^mmt  sect.  10,  aays,  *'  Non  ita 
|>raeds&  reapieiettdua  eat  locus  in  quo  con- 
txMtw  initna  eat,  &c.    Contraxiue  nnua> 

(11)  1  Wm.  Black.  afiS. 


quisque  in  eo  loco  intelligitur  in  quo  ut 
solveret  se  obligavit"  And  the  same 
writer  says  as  to  the  marriage  contract : — 
"  Proinde  et  locus  matrimonii  contracti 
non  tarn  is  est  ubi  contractus  nuptialis 
initus,  quam  in  quo  contralientes  matri- 
monium  exercere  voluerunt," 

The  French  jurists  are  generally  of 
opinion  that  the  validity  of  a  marriage 
teust  be  decided  according  to  the  law 
of  the  place  where  it  la  celebrated, 
but  with  a  clear  exception  in  eases  posi- 
tively prohibited  by  their  own  law  to 
their  own  subjects.  The  necessity  of  this 
exception  arises  from  the  obligation  on 
each  state  to  preserve  its  own  institutions 
entire.  Nations  are  bound  duly  to  respect 
and  recognize  each  other's  laws.  But 
each  nation  is  bound  by  a  much  higher 
duty  to  enforce  obedience  to  its  own  muni- 
cipal laws,  as  regulating  the  rights  of  per- 
sons and  of  property  among  its  own  sub- 
jects. Therefore  it  is  that  so  much  weight 
is  given  to  the  law  of  the  country  in  which 
the  contract  is  to  be  performed.  What 
aeemed  the  most  material  of  the  authorities 
sited  on  behalf  of  the  plaintiff,  were  the 
decisiona  on  Lord  Hardwioke'a  Maniage 
Act,  one  passage  in  the  judgment  of  Sir 
William  Scott  in  the  case  of  Dalrymple  v, 
Dalrymfle,  and  an  extract  from  Story's 
treatise.  Cresswell,  J.  has  already  well 
disposed  of  what  was  read  from  Story's 
book.  Indeed,  in  the  113th  section,  that 
writer  admits  the  exception  of  marriages 
positively  prohibited  by  the  public  law  of 
a  country  from  motivea  of  policy. 

As  to  the  deciaions  on  Lcvd  Hardwicke's 
act,  there  ia  an  expKsa  proviso  in  the  act, 
that  it  shall  not  »tend  to  marriages  eon- 
traoted  in  Scotland  or  beyond  the  seas.  So 
fkr  from  that  act  containing  any  general 
or  absolute  prohibition  and  declaration 
of  nullity  as  to  all  marriages  contracted 
otherwise  than  according  to  its  provisions, 
the  prohibition  and  declaration  in  it  are 
confined  to  marriages  contracted  in  Eng- 
land without  a  compliance  witii  the 
solemnities  and  consent  which  that  act 
requires. 

The  words  quoted  from  Sir  William 
Scott's  judgment  in  Dalrymple  y.  Dalrym- 
ple, have  no  reference  to  anything  but  the 
nets  and  solemnities  necessary  to  bind  the 
persons.    The  words  aie  wholly  inappH- 
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cable  to  easea  where  then  ii  a  poBitive 
legiBlatiTe  incapacity  to  contract  at  all. 
When  Sir  William  Scott  said»  that  the  law 
of  England  leaves  the  question  of  the  vali- 
dity of  a  marriage  to  the  decirion  of  the 
law  of  the  country  in  which  the  contract  is 
made,  he  spoke  as  to  the  case  before  him. 
which  was  a  question  concerning  a  mar- 
riage contracted  in  Scotland  per  terha  de 
pratentif  without  any  religious  celebration, 
and  therefore  a  question  only  as  to  the  suffi- 
ciency of  the  acts  and  solemnities  to  con- 
stitute a  valid  contract  of  marriage.  Mr. 
Burge,  in  his  very  valuable  Commentaries 
(12)t  says,  *' A  contract,  however  legal  it 
may  be  in  itself^  cannot  he  enforced  agMnst 
property  sitnated  in  a  country,  the  laws  of 
which  prohibit  such  contract.  The  for- 
malities established  for  audientieating  and 
proving  acts  are  those  prescribed  by  the 
law  of  the  place  where  the  acts  an  passed ; 
and-  if  diose  have  been  observed,  the  acts 
an,  as  to  their  form,  deemed  valid  in  all 
places.  The  formalities  which  an  attached 
to  and  inhennt  in  the  property,  which  is 
the  subject  of  the  contract,  are  those  pre- 
scribed by  the  law  of  the  country  in  which 
the  property  is  situated."  These  proposi- 
tions nlate  to  contracts  in  general,  but  the 
vast  importance  of  the  marriage  contract 
nquins  their  application  to  it  in  a  peculiar 
degree.  It  has  been  npeatedly  decided  in 
our  courts  that  the  law  of  the  country, 
when  a  marriage  happens  to  be  celebrated, 
cannot  prevul  when  it  is  opposed  to  the 
mnnieipal  institutions  of  the  country  of  the 
domicil  and  allegiance  of  the  contracting 
parties.  Thenfon,  in  the  case  of  Beanley 
T.  Beazky  (13),  the  law  of  the  country 
where  the  marriage  was  celebrated  was  held 
not  to  prevail,  because  one  of  the  contract- 
ing parties  was  by  the  law  of  the  country 
of  his  domicil  incapacitated  from  entering 
into  the  contract.  It  was  held,  that  this 
incapacity  was  not  removed  by  a  transient 
visit  to  another  country,  the  laws  of  which 
did  not  incapacitate  in  such  a  case.  In 
the  ease  of  Warrender  v.  Warrender  the 
House  of  Lords  decided  that,  although  tiie 
marriage  was  contracted  in  England,  yet^ 
the  husband  being  a  domidled  Scotchman, 
and  the  marriage  being  with  a  view  to  % 

(12)  1  Burg^  29. 
<1S)  S  Hsff.  Ec  6S9. 


permanent  nsidence  in  Scotland,  as  the 
country  of  the  husband  and  wife,  the  law 
of  Scotland,  and  not  the  law  of  England, 
was  to  regulate;  because,  although  the 
marriage  was  celebrated  in  England,  Scot- 
land was  the  country  in  which  the  contract 
was  to  be  fulfilled.  The  law  of  England  is 
wisely  nluctantto  admitany  doctrine  which 
is  repugnant  to  the  settied  principles 
and  policy  of  its  own  institutions.  It  ts  s 
settled  principle  of  the  law  of  England  not 
to  recognize  or  give  effect  to  any  contract 
illegal  or  immoral,  or  against  public  policy. 
This  principle,  so  well  established,  is  bind- 
ing upon  all  English  subjects,  and  tmpers* 
tive  in  all  English  courts  of  justice.  The 
question  of  illegality,  immorality,  or  con- 
travention of  public  policy  in  such  cases, 
is  to  be  decided  by  the  laws  of  Englsnd, 
uid  not  by  the  laws  of  any  fovngn  eountiy. 
All  the  highest  authorities  among  for^gn 
jurists  treat,  as  an  exception  from  ihe 
principle  of  comity  and  respect  due  to 
foreign  laws,  the  case  of  sueh  foreign  laws 
as  interfere  with  the  power  and  public 
policy  of  each  state  in  its  own  municipal 
system.  The  parties  to  this  marriage  oon< 
tract  wen  subjects  of  the  Crown  of  England 
bound  by  their  allegiance  and  domicil  to 
the  law  and  constitution  of  England.  In 
Denmark  they  continoed  still  subjects  of 
the  Crown  of  England.  In  Denmark  their 
Mtatut  was  that  of  aliens  to  the  Crown  of 
Denmark,  and  owing  only  a  temporary 
obedience  to  tiie  laws  of  J>enmark,  under 
which  they  had  only  a  temporary  protec- 
tion. The  law  of  England,  which  pro- 
hibits the  marriage  of  a  widower  with  the 
sister  of  his  decraaed  wife,  is  an  integral 
part  of  our  law  and  public  policy.  There* 
fore,  by  the  established  principles  of  inter- 
national law,  it  must  have  a  paramount 
effect,  and  cannot  be  evaded  by  having 
resort  to  the  laws  of  any  fonign  country. 
The  law  of  England  as  to  this  matter  is 
a  personal  law  acting  upon  the  persons  of 
English  subjects,  and  creating  a  personal 
incapacity  which  must  accompany  the  per- 
sons into  every  conntry.  "  Quando  lez 
in  personam  dirigitnr  resptdenda  est  ad 
leges  illiuB  eivitatis  qnss  persimam  hafart 
subjeetam."  These  an  the  words  of  Hcr- 
tius,  and  they  state  a  prbdple  recog^ 
nized  by  the  other  jurists.  As  a  qaestion 
on  the  law  of  contract,  the  validity  of  the 
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emtnet  of  marriage,  as  to  the  eapaoitj  to 
eo&tnct,  must  depend  on  the  law  of  the 
eoantty  in  which  the  contract  waa  to  have 
it!  effect,  and  that  country  was,  in  thia 
ewe,  Engltuid.    This  is  a  case  in  which 
tiiree  circumstances  concur,  any  one  of 
which,  according  to  the  jurists,  excludes 
the  application  of  the  lex  loci  eontractHi, 
It  ii  a  case  in  which  the  public  policy  of 
the  law  of  England  prohibits  the  contract ; 
it  is  a  case  in  which  the  law  is  personal  in 
its  mature,  and  must  accompany  the  persoiis 
whoever  they  go ;  and  it  is,  moreoTer,  a 
esse  in  which  England  was  the  country 
with  a  new  to  wUeh,  and  in  which,  the 
Bunriage  contract  was  to  have  its  perma- 
nent effect.    No  resort  to  the  laws  of 
Denmark,  or  of  any  other  foreign  country, 
can  give  validity  to  such  a  contract  where 
the  law  of  England  has  made  it  null  and 
void.   It  seema,  therefore,  the  duty  of  this 
Court  to  declare  that  the  marriage  between 
the  testator  and  Emily  Armit^e,  the  sister 
of  his  deceased  wife,  waa  not  a  valid  mar- 
riage,  hut  was  null  and  void  to  all  in- 
tents and  purposes  whatsoever,  and  that 
all  Ae  real  and  personal  estate  of  Charles 
Amdtsge  Brook,  deceased,  has  become 
vested  in  the  Crown. 


[IN  THE  HOUSE  OF  LORDS.] 
March  28. 1  "™  " 

\  BAKER  8  K8TATB. 

— Construction— jinnuitji—Corptu 
^  Fmnd—Defieienet/. 

A  tettaior  directed  hie  trueteeet  out  of  the 
preduee  of  the  eale  of  hie  «ilato>  to  Htveet 
"  emgmeiU  U»  reaUue  the  clear  amnu^  income 
or  eum  efSOOl.  a  year,"  and  to  pay  the  tame 
to  hie  teffe  for  her  Ufi  or  widowhood,  and 
after  her  dwth  or  swand  marriage,  if  he 
«&e«U  die  without  ittue^  to  hold  ike  capital 
in  Inut  for  ether  persona;  and  as  to  the 
retidme  of  the  property,  after  "raising 
thereani  namey  sufficient  to  realize  the  an- 
nuity  for  his  wife,"  in  trust  for  other  per- 
sons. The  estate  was  insufficient  to  raise 
200/.  a  year  .-—Held  {reversing  the  decision 
of  the  Master  of  the  Rolls,  which  had  been 
nMtotMd  by  Lord  Justice  Knight  Bruce), 
tiiat  the  widow  was  not  entitled  to  have  the 
de/Uieu^nude  good  out      the  corpus  cf 

Vbw  Bnia^  XXTIL— GoAm. 


lAff  fund,  and  she  was  ordered  to  replaee 
the  stock  which  had  been  sold  out  under  the 
order  now  reversed. 

The  question  in  this  case  arose  upon 
the  will  of  George  Baker,  by  which  the 
testator's  brother  Alfred  was  directed  to 
stand  possessed  of  the  produce  of  the  sale 
of  the  testator's  property,  on  trust  to  in* 
vest  in  the  stocks  or  on  mortgage  sufficient 
to  realise  the  clear  annual  income  or  snm 
of  200f.  which  he  was  to  pay  to  the  testa- 
tor's wife  daring  her  life  or  widowhood, 
and  on  her  death  or  second  marriage  the 
trustee  was  to  stuid  possessed  of  the  fiind 
in  trust  for  himself  and  his  brothen  and 
sister;  after  raising  sufficient  to  "realize 
the  annuity  for  my  wife,"  the  trustee  Baker 
was  to  stand  possessed  of  the  residue  in 
trust  for  himself  and  his  brothers  and  sister: 
provided  that  if  the  testator  should  die  leav- 
ing children,  the  trusts  for  the  brothers  and 
sister  were  to  be  null  and  void,  and  the 
funds  (invested  and  residuary)  were  to  go 
to  the  children.  There  were  no  ehildren. 
The  property  did  not  realise  enough  to 
produce  as  income  of  200f.  a  year.  The 
widow  claimed  tp  have  the  deficiency 
made  good  out  of  the  corpus  of  the  estate. 
The  Master  of  the  Rolls  made  an  order  in 
her  favour.  On  appeal,  the  order  was 
allowed  to  stand,  as  the  Lords  Justices 
differed  in  opinion  (1).  The  trustee  and 
legatees  appealed  against  this  order. 

SirR.  Bethell  and  Mr.  J.  H,  Palmer,  for 
the  appellants,  cited 

Foster  v.  Smithy  1  Phill.  629;  s.  c.  15 

Law  J.  Rep.  (n.s.)  Chanc.  183. 
Howe  V.  Lord  Dartmouth,  7  Ves.  1S7. 
Wright  v.  CaUender,  2  De  Oex,  M.  & 

G.  653 ;  s.  e.  SI  Law  J.  Rep.  (n.s.) 

Chanc.  787. 
Davies  v.  FToOier,  I  Sim.  &  S.  468. 
May  V.  Beimett,  1  Russ.  S70. 
Kendall  v.  RusseU,  8  Sim.  424 ;  s.  c. 

8  Law  J.  Rep.  Chanc.  lOS. 
Miller  v.  Huddlestone,  3  Mae.  &  G. 

513;  s.o.  Si  Law  J.  Rep.  (k.s.) 

Chanc.  1. 
Hinttte  v.  Taylor,  20  Beav.  109  ;  s.  c. 

on  appeid,  25  Law  J.  Rep.  (n.s,) 

Chanc.  78. 

•  (1)  U  Law  J.  Rep.  (itx)  Chtne.  78. 
8H 
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Mr,  WiUeoeh  and  Mr.  Shehbeartt  fbr 
the  respondents,  commented  on  these  cases, 
and  cited  in  addition  MiUt  v.  DrewiU 
(2). 

No  reply  was  beard. 

The  Lord  Chancellor  (Lord  Chelms- 
ford).—This  case  presents  no  matter  of 
difficulty  as  to  the  construction  of  the  will ; 
and  it  is  much  to  he  regretted  that  a  dif- 
ference of  opinion  between  the  learned 
Judges  should  have  occasioned  so  much 
expense.  The  testator  was  under  a  mis- 
apprehension with  regard  to  the  amount 
of  his  property ;  a  fact  which  must  be 
remembered  in  ascertaining  his  intention. 
He  supposed  that  the  sale  of  his  pro- 
perty would  produce  a  fund,  the  diTi- 
denda  from  which  wonid  provide  for 
the  payment  directed  to  be  made  to 
his  widow,  and  he  destined  the  fund  itself 
after  her  death  to  go  over  to  his  bro- 
thers and  sister.  That  having  been  his 
belief,  your  Lordships  are  now  called  upon 
to  impose  a  new  construction  upon  the 
testator,  and  to  suppose  that  he  had  the 
intention  to  appropriate  a  portion  of  the 
corptii  of  the  fund  to  the  payment  of  this 
annual  income  whenever  the  dividends 
should  become  insufficient.  This  is  a 
question  between  a  tenant  for  life  and 
a  remainder.man,  and,  so  considered,  tbe 
authorities  do  not  conflict  with  that  con- 
struction, which  appears  to  me,  under 
the  circumstances  of  the  will,  to  be  the 
correct  one.  A  different  construction 
would  give  rise  to  this  strange  result: 
that  supposing  the  widow's  life  to  con- 
tinue for  many  years,  the  whole  t'fand 
itself  might  become  exhausted,  and  she 
might  he  finally  left  without  any  pro- 
vision whatever.  No  answer  was  given 
in  the  argument  to  tlie  difficulty  sug- 
gested, supposing  the  produce  of  die  tes- 
tator*! estate  to  be  invested  in  mort- 
gages, as  to  making  up  any  deficiency  of 
annual  income  by  the  sale  of  the  morU 
gaged  interest.  That  difficnlty  assists  us 
in  coming  to  a  conclusion  as  to  the  con- 
struction of  the  will.  The  Master  of  the 
Rolls  seems  to  have  been  fettered  in  his 
judgment  in  this  case  by  the  decision  in 
Wright  T.  Callender,    In  the  construction 

(2)  aO  Bmv.  682. 


of  a  particular  will,  little  aid  is  to  he  ob- 
tained from  decided  cases,  but  witb  regsrd 
to  WrigU  T.  CaUender  there  is  a  clear  dii> 
tinction  between  that  case  and  the  loesent. 
There  tiie  income  to  a  certain  amount  was 
to  be  paid  at  all  events ;  and  on  the  deadi  of 
the  person  who  was  entitled  to  that  weekly 
sum  it  was  to  fall  into  the  residue.  There 
was  to  be  no  residue  till  the  sum  there 
given  had  been  paid.     Lord  Cranworth 
there  said  : — **  If  there  had  been  anything 
in  the  terms  of  that  gift  over,  shewing  that 
the  testator  intended  the  gift  to  be  con- 
tinued in  its  integrity  during  the  life  of  the 
annuitant,  and  in  that  state  to  go  over,  the 
ai^ument  might  be  well  founded."  Here 
there  is  language  to  shew  that  such  was 
the  intention;  the  trustee  is  to  stand 
possessed  of  tiie  trust-monies,  and  out  of 
the  dividends  arising  therefrom  to  pay  the 
200?.  a  year;  and  on  the  death  of  the 
widow  he  is  to  hold  the  same  monies,  in 
trust  for  himself,  his  brothers  and  sister. 
The  testator  here  did  therefore  iotend  to 
preserve  the  fund  in  its  integrity.  Under 
these  circumstances,  I  shall  propose  to 
vary  the  decree  of  the  Lords  Justices,  so 
fu*  as  it  declares  the  widow  entitled  to  an 
annui^  of  2001.  and  to  have  the  defi- 
ciency of  the  dividends  made  good  out  of 
Hie  eorptu  of  the  Atnd. 

Lord  Broughah  entirely  concurred. 
He  should  have  come  to  the  same  dedaoa 
as  the  Lords  Justices  did  in  Wright  v. 
Callender^  and  he  thought  that  case  deariy 
distinguishable  from  the  present.  He 
could  not  say  that  he  equally  approved 
of  the  case  of  May  v.  Bennettt  as  to 
which,  if  he  had  had  to  decide  it,  he  should 
not  have  come  to  the  same  conclusion  at 
which  Lord  Oifford  had  there  arrived.  He 
had  sometimes  wished  that  for  certain  por^ 
tions  of  wills  there  should  be  certain  set- 
tled fiormulaa  to  express  the  intention  of  a 
testator,  though  that  observation  ap|died 
perhaps  only  to  those  cases  where  que»- 
tions  arose  respecting  some  principle  or 
rule  of  law.  Here  it  did  not  seem  to  him 
difficult  to  ascertain  the  meaning  of  the 
testator ;  and  he  was  of  opinion  titat  that 
meaning  which  had  been  suggested  by  his 
noble  and  learned  friend  on  the  woolsack 
was  that  which  their  I^ordships  oug^t  to 
adopt. 
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Lou>  CsAinroKTH. — The  question  in 
ill  cues  of  this  kind  wee,  wheUier  a  sum 
at  all  events  was  to  be  annually  paid  out 
of  the  genwal  estate  or  only  the  interett 
of  a  capital  sum.  The  language  of  the 
particular  will  must  furnish  the  answer  to 
that  question.  He  should  have  said  that 
there  was  no  room  whatever  for  doubt  in 
this  ease,  were  it  not  for  the  opinions  of 
two  learned  Judges  to  the  contrary,  that 
the  testator  meant  that  the  sum  of  200/. 
a  year  was  to  come  out  of  the  dividends. 
The  widow  rauld  ti^e  nothing  but  the 
dividends,  and  if  the  dividends  did  not 
produce  3001.  a  year,  she  could  not  have 
Uiat  sum.  The  ease  whidi  had  been 
nuBoly  adverted  to  in  the  a^ment  here 
was  that  of  Wr^hi  v.  Callendert  and  there 
it  seemed-  to  him  quite  plain  that  it  was 
tiie  intention  of  the  testator  that  an  in- 
vestment should  be  made  which,  at  all 
events,  so  long  as  one  of  his  sons  lived, 
■hould  produce  a  weekly  sum  of  21.  When 
that  object  was  exhausted  the  residue 
wss  given  to  the  testator's  other  children. 
He  had  taken  part  in  the  decision  of  that 
case,  and  be  still  adhered  to  the  opinion 
he  had  at  the  time  formed  upon  it.  But  it 
was  quite  distingniahable  from  this  casot 
and  he  tfa«refbre  agreed  in  the  proposal 
now  made  to  vur  the  decree  of  the  Court 
below. 

Lord  Wenslbtdali  entirely  agreed 
with  the  noble  and  learned  Lords  who 
had  preceded  him.  Adopting  the  ordinary 
niles  of  constmction,  there  seemed  to  him 
no  difficulty  in  coming  to  a  conclusion  as 
to  the  meaning  of  the  testator.  He  ad- 
hered to  the  opinion  be  bad  expressed  in 
fte  conrse  of  the  last  session,  in  the  case 
<tf  6ny  V.  Pearson  (8)»  that  it  was  of  more 
inportance  in  all  Uieso  eases  to  adopt  a 
principle  of  eonstmetion  dian  to  attempt 
to  fidlow  the  authority  of  previous  deci- 
iioas  when  words  resembling  those  under 
consideration  had  been  used  in  other  vrills. 
In  Ms  opinion,  the  case  of  Wright  v.  Callen- 
ier  wss  distinguishable  from  the  present 
en  the  grounds  which  had  qeen  stated ; 
nd  as  to  the  other  cases  which  had  been 

(S)  «  H.L.Caa.  108 1  a  c  S6  Law  J.  Bep.  <ii.8.} 


(^ted  in  argnmmt^  it  was  quite  immaterial 
to  prononnee  whe^er  they  had  been  rightly 
decided  or  not :  bat  npon  the  present  case 
he  should  not  have  entertained  any  doubt, 
had  it  not  been  for  the  opinion  of  the  two 
learned  Judges  in  the  Court  below.  The 
will  clearly  contemplated  the  investment 
of  a  sum  of  money,  from  the  dividends  of 
which,  and  from  tbem  alone,  the  annual 
payment  was  to  he  made.  The  testator's 
estate  had  turned  out  to  be  insufficient  for 
that  purpose,  but  his  intention  was  clear, 
and  the  dividends  being  insufficient  to  pay 
the  SOO/.  annually,  the  widow  muat  suflbr 
a  proportionate  diminution. 

It  was  finally  ordered,  that  the  widow 
should  be  declared  entitled  to  the  divi- 
dends of  so  much  of  the  principal  fund  as 
should  remain  after  the  payment  of  costs 
and  after  replacing  the  principal  stock 
which  had  been  sold  out  under  the  order 
now  reversed. 


WooD,V.C.l 

March  24.  /    8Wa»w  swanzy. 
PraetieeSecwrU^  for  Ca^, 

A  defendant  having  applied  for  time  to 
anttper  the  plaintiff's  bill  it  not  thereby 
precluded  from  afterwards  moving  that  the 
plaintiff  may  give  security  for  costs,  if  sub- 
sequently  to  the  application  he  discovert 
facts  not  appearing  upon  the  face  of  the  bill, 
lohich  would  have  entitled  him  to  make  the 
appUeation  before  taking  any  step  in  the 
eamu, 

Mr,  C.  T,  SimpMom  moved,  on  behalf  of 
the  defendant  in  this  cause,  that  the  plaintiff 
might  give  security  for  costs.  In  the  bill, 
which  was  filed  on  the  4th  of  January  1858, 
the  plaintiff  was  described  as  "  Catherine 
Swansy,  of  Cape  Coast  Castle,  on  the 
Western  Coast  of  Africa,  at  present  residing 
at  No.  45,  Claverton  Terrace,  Rupert 
Street,  Pimlico,  in  ^e  county  of  Middle- 
sex, widow." 

On  the  11th  of  March  the  defendant  had 
applied  for  time  to  answer,  and  the  ques- 
tion was,  whether,  having  taken  this  active 
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step  in  the  cause,  he  was  not  too  late  in 
m^tng  the  present  application. 
■  It  appeared  from  the  affidavits  that^ 
upon  the  occasion  of  the  defendant  apply- 
ing for  time  to  answerf  he  learned  that  the 
plaintiff  waa  an  AMcan  hy  birth,  and 
unable  to  speak  any  other  language  than 
Fantee;  that  she  had  come  to  England  for 
the  purpose  of  asserting  her  rights,  and 
wished  to  retnm  to  Africa  as  soon  as  her 
suit  was  disposed  of.  Thereupon  inquiries 
were  made  at  the  address  given  in  the  bill, 
and  it  was  ascertained  that  no  Mrs.  Swancy 
lived  there,  or  ever  had  lived  there.  On 
stating,  however,  that  Mrs.  Swanzy  was  a 
coloured  lady,  the  defendant  learned  that  a 
coloured  lady,  named  Hughes,  had  lived 
there  for  about  a  week  as  a  lodger,  but 
WM  then  gone,  and  her  present  address  was 
not  known.  She  was  subsequently  dla- 
covered  to  be  living  in  Ovington  Tenace, 
Brompton,  as  a  weekly  lodger.— 

MnsUe  T.  Sims,  17  Beav.  57 ;  s.  c.  22 
Law  J.  Rep.  (n.s.)  Chanc.  834. 

Player  v.  Anderson,  15  Sim.  104 ;  s.  c. 
15  Law  J.  Rep.  (k.b.)  Chano.  189. 

Marrow  v.  ^Oson,  12  Beav.  497. 

Mr.  ErtHne,  for  the  plaintiff,  contended 
that  the  application  was  too  late.  "  If  on 
the  face  of  the  bill  the  plaintiff  appears  to 
be  beyond  sea,  or  if  at  the  time  of  filing 
the  biU  it  appears  yon  knew  it,  you  may 
apply  for  security  to  answer  costs;  but 
advantage  should  be  taken  of  it  in  the  first 
instance  before  answer  or  time  prayed  to 
answer,  otherwise  it  is  waived" — MeUor^ 
uechy  V.  Melioniechg  (1), 

Mr*  Simpson  replied. 

Wood,  V.C.— No  doubt,  after  a  defen- 
dant has  taken  active  steps  in  a  cause  with 
the  knowledge  of  his  right  to  have  security 
for  costs,  it  is  too  late  to  avail  himself  of  a 
right  which  would  have  been  of  course 
at  an  earlier  stage.  The  question  here  is, 
whether  I  ought  to  take  the  defendant 
necessarily  to  have  known,  when  appli- 
cation for  time  to  answer  was  first  made, 
that  he  was  entiUed  to  this  right,  accord- 
ing to  the  authority  of  AimUe  v.  Sims, 

(1)  2  Vei.  24. 


In  that  case  the  Master  of  the  Rolls  uj», 
**  The  question  does  not  depend  on  say 
technical  rule,  but  I  must  see  if  the  da- 
fendant  haa  a  fair  and  reasonable  ehaoes 
oi  finding  the  plaintiff  to  answer  the  pro- 
cess of  the  Court  in  ease  he  dionld  be 
wanted,  and  I  am  of  opinipn  that  he  has 
not.  I  by  no  means  say  that  if  a  fore^ner 
were  to  eome  here  and  take  up  his  abode 
and  hire  a  house  for  a  certain  period  he 
would  be  required  to  give  security  for 
costs.  But  here  it  is  obvious  from  the 
affidavits,  that  the  plaintiff,  whose  perma- 
nent residence,  business  and  domicil  is  in 
SeoUand,  might  have  come  and  taken  lodg- 
ings within  the  jurisdiction,  for  the  exprm 
purpose  of  avoiding  the  necessity  of  giving 
security  for  eosta."  Here,  it  does  not 
necessarily  appear,  upon  the  &ee  of  the  lull, 
that  the  defendant  ia  entitled  to  aecmity 
for  costs.  If  he  hi^  made  inquiry,  and 
eoupled  the  result  of  that  inquiry  with 
the  statement  in  the  bill  of  permanent  re- 
sidence, and  discovered  that  the  residence 
was  only  for  a  limited  period,  no  doubt  he 
would  have  been  entitled  to  come  here  and 
make  this  application ;  but  if  the  facts  on 
which  you  rest  your  right  to  security  do 
not  appear  upon  the  face  of  the  bill,  you 
cannot  come  here  except  upon  affidavit. 
The  defendant  says,  when  he  made  the 
application  for  time  to  answer  he  heard 
that  the  plaintiff  intended  to  go  away  as 
soon  as  tiie  matter  was  disposed  oi^  and 
that  put  him  upon  inquiry,  and  I  am  not 
prepared  to  say  that  he  was  bound  to  make 
that  inquiry  before.  Upon  the  facts  as  they 
originally  stood  at  the  filing  of  the  bill,  he 
would  have  been  entitled  to  security  fcff 
costs  if  he  had  come  here  at  once ;  but  now 
we  have,  in  addition  to  those,  the  fact  that 
the  plaintiff  has  changed  her  quarters,  and 
not  only  that,  but  she  has  also  changed  her 
name.  The  only  doubt  was,  whether  the 
defendant  had  waived  bis  right  by  taking 
a  step  before  he  ascertained  all  this.  1 
think  the  application  for  time  ought  not  to 
prejudice  this  application.  He  cornea  here 
the  moment  he  &ids  the  difficulty  <u>^  ^ 
shall  direct  the  plaintiff  to  give  secnri^ 
for  costs. 
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MiIch  2S,26.|    HCTCHINS  p.  OSBORNE. 

Wm$  Act,  1  Viet.  c.  26.  s.  27.-—Oeue^ 
fal  Beqweit—AftpointmeHt, 

By  a  marriage  aettlement  leasehold  pre- 
mitet  were  aaaignedt  upon  truet  for  the  wife 
fur  life,  vith  remainder  as  the  husband 
shoM  appoint  generally,  and  in  default  of 
tfptiwtment,  and  subject  thereto,  if  any,  for 
de  next-of-kin  of  the  husband.  The  luu- 
bni,  bjf  will,  after  certain  specific  and 
peemiary  legacies  not  affecting  Ac  property 
emprised  in  the  settlement,  gave  all  other 
his  estate,  property  and  ef^U,  subject,  a$  to 
suck  parts  thereof  as  were  comprised  in  the 
settlement,  to  the  settlement  and  the  trusts 
thereby  declared,  and  which  indenture  he 
thereby  ratified  and  confirmed  in  all  respects, 
to  his  wife  absolutely  .-—Held,  that  this 
operated  as  an  exwutUm  of  the  power  of 
eppointment. 

By  the  settlement  macle  on  tlie  marriage 
of  John  Hatchins  with  Maria  Ward,  dated 
the  15th  of  July  2836,  certain  leasehold 
laeeanagfiat  being  Not.  8,  4,  b,  and  6, 
Carter  Street,  Walworth,  belonging  to 
John  Hntchiiu,  were  amgned  by  him  to 
tmsteea,  upon  trust,  after  the  solemniza- 
tion of  the  marriage,  to  pay  the  rents 
thereof  to  Maria  Ward,  for  her  life  for  her 
■eparate  use,  and  from  and  after  her  de- 
cease npon  trust  for  such  person  or  persons, 
for  such  estates  and  interest,  and  in  such 
Bianner  and  form,  and  to  and  for  such 
ends,  intents  and  purposes  in  alt  respects 
u  he,  the  said  John  Hntchins,  should  by 
toy  deed  or  instrument  in  writing,  or  by 
his  last  will  and  testament  in  writing  to 
be  by  him  legally  ezeeated,  direct,  limit 
er  appoint,  gire  or  bequeath  same,  and 
in  the  mean  time,  and  until  or  in  default 
thereof,  and  subject  thereto,  if  any,  upon 
tnit  for  such  person  and  persons  as  under 
the  Statute  for  Distribution  of  Intestates* 
Estates  might  be  or  become  entitled  there- 
to. 

John  Hutchins,  by  his  will,  dated  the 
25th  of  April  1850,  after  directing  pay- 
Best  of  bis  debts,  dee.,  and  giring  several 
■pedfic  and  pecuniary  legacies,  bequeathed 
u  follows: — "And  as  to  all  my  ready 
Boney,  money  in  the  stocks  or  funds, 
^bts,  secoritiea  lor  money,  household 


fiunitnre,  plate,  linen,  ehina,  my  leasehold 
messuage  or  tenemoiC  and  premises  No.  7, 
Carter  Street  aforestud,  and  ail  other  my 
estate,  property  and  effects  whatsoever  and 
wheresoever  which  I  shall  or  may  be  pos- 
sessed of,  interested  in  or  entitled  unto  at 
my  decease,  subject  to  the  payment  of  the 
before-mentioned  legacies,  and  also  sub« 
ject,  as  to  such  parts  thereof  respectively 
as  is  or  are  comprised  in  an  indenture  of 
settlement  and  assignment,  dated  the  15th 
of  July  1836,  made  on  or  previous  to  my 
marriage  with  my  said  wife,  to  the  said 
indenture  and  the  trusts  thereby 'dedared, 
and  which  indenture  I  hereby  ratify  and 
confirm  in  all  respects,  I  give  and  bequeath 
the  same  and  every  part  thereof  to  my  said 
wife,  her  executors,  administrators  and 
assigns,  absolutely."  And  he  appointed  his 
wife  and  R,  Evans  and  H.  Mecham  his 
executrix  and  executors. 

The  testator  died  on  the  4th  of  August 
1850,  leaving  Maria  Hutchins  his  widow 
and  Silas  Hutchins  his  only  child.  Silas 
Hutchins  died  intestate,  on  the  2nd  of 
September  1853,  leaving  the  plaintiff  his 
widow  and  three  children,  and  the  widow- 
toofc  out  administration.  Maria  Hutchins 
died  on  the  14th  of  December  1856,  faav- 
itigi  by  her  will,  appointed  the  defendant 
Osborne  and  others  her  executors. 

The  questions  submitted  by  this  spe- 
cial case  for  the  opinion  of  the  Court  were, 
first,  whether  the  general  residuary  be- 
quest to  the  said  Maria  Hutchins,  con- 
tained in  the  will  of  the  said  testator  John 
Hutchins,  operated  as  an  execution  of  the 
power  of  appointment  by  will  given  or 
reserved  to  him  by  the  said  indenture  of 
settlement  of  the  15th  of  July  1836  ;  tiie 
second  question  became  immaterial ;  third- 
ly, out  of  what  estate  or  by  whom  the 
costs  of  the  plaintiff  and  of  the  defendanta 
of  and  incident  to  this  case  ought  to  be 
paid. 

Mr.  W.  A.  Clark,  for  the  plaintiff,  con- 
tended that  the  will  did  not  operate  as  an 
execution  of  the  power.  Under  the  old 
law,  a  general  bequest  did  not  amount  to 
an  execution  of  the  power  unless  a  con- 
trary intention  appeared.  By  the  1  Vict, 
c.  26.  8.  27,  the  rule  was  reversed,  hut  the 
principle  remained  the  same.  It  was  still 
a  question  of  construction,  only  the  onus 
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of  proof  was  shifted.  The  words  "  subject 
to  the  said  indenture"  snfficientlj  indicated 
an  intention  not  to  interfere  with  the  set- 
tlement in  anj  way.  Lake  t.  Currie  (1) 
was  distingnishable. 

Mr,  /.  S.  Smith,  Mr.  Sheffield  and 
Mr,  Joseph  appeared  for  the  several  defen- 
dants. 

Mr.  Clark  replied. 

March  26.— Wood,  V.C.— It  is  per- 
fectly clear  what  must  be  the  construction 
of  the  testator's  will.  The  presumption 
of  law  under  the  recent  statute  is,  that 
evervthing  will  pass  over  which  the  testa- 
tor has  a  power  of  appointment,  unless 
a  contrary  intention  appears.  But  even 
before  that  statute,  such  expressions  as  are 
used  here  would  be  held  to  imply  that  he 
intended  to  operate  upon  the  estate  over 
which  he  had  this  power,  becausei  in 
speaking  of  "all  other  his  estate,  property 
and  effects  whatsoever, '*  he  refers  to  this 
as  being  part  thereof,  and  he  says  "  subject, 
as  to  such  parts  thereof  as  are  comprised 
in  an  indenture  of  settlement,  &c.  to  the 
said  indenture  and  the  trusts  thereby  de- 
clared." Now,  the  trusts  of  that  inden- 
ture are  just  as  much  for  such  persons  as 
he  shall  appoint  as  for  the  persons  taking 
in  default  of  appointment.  I  understand 
very  well  why  he  should  throw  in  this  form 
of  expression,  ratifying  and  confirming  the 
settlement.  He  means  to  say:—- 1  do  not 
intend  to  disturb  my  wife's  estate,  but  to 
enlarge  it,— ^ving  effect  to  every  word  of 
the  settlement,  the  first  trust  of  which  is 
for  his  wife  for  life,  and  the  next  for  such 
person,  &c.  as  he  shall  direct.  The  argu- 
ment on  the  part  of  the  plaintiff  was  very 
ingenious,  but  I  cannot  suppose  that  when 
the  testator  says,  **  subject  to  the  trusts 
of  the  settlement,"  he  means  exclusive  of 
the  power  of  appointment  therein  con- 
tained. Upon  the  face  of  the  will  the 
argument  is  equally  balanced  as  to  inten- 
tion, and  I  must  adopt  the  construction 
given  by  the  aet.  Some  argument  might 
have  arisen  if  any  reasonable  doubt  eould 
be  su^ested  arising  from  his  not  having 
pven  anything  to  his  only  child  by  the 
first  marriage,  but  I  find,  on  refbrenee  to 
the  will,  though  it  is  not  stated  in  the  case, 

(1)  3]>eOei,M.ftO.£S6. 


that  he  has  made  considerable  proviiios 
for  that  child  by  giving  him  several  hooMi 
in  Walworth,  and  another  circumstance  ii 
his  giving  to  his  wife  No.  7.  in  Carter 
Street,  which  was  not  comprised  in  tbe 
settlement,  and  omitting  all  mention  of 
the  others.  I  must  declare,  thonfore,  ths^ 
under  the  general  bequest,  this  propei^ 
passed  absolutely  to  the  widow.  The  eosu 
of  all  parties  to  come  out  of  the  nddouy 
estate. 


Loans  JosTiCBS.!  _ 

March  26,  27./  ^*  "  ""ckard'b  trusi. 

Will -~  Testamentary  undated  Paper— 
Precatory  Trtut — Ambiguity, 

O.  P,  gave  the  residue  of  hie  jurmui 
estate  to  trueleee  for  hie  wife  far  life,  aad 
after  her  decease  to  his  nephew  R,  P,  /«r 
his  own  use  and  betusfit  absolut^,  AJIer 
the  death  of  O.  P.  an  undated  letter  mu 
found  in  his  handwriting,  addressed  to  R.P, 
entreating  him,  as  a  last  request,  to  accent 
that  letter  in  explanation,  lest  there  $ko%ld 
be  anything  not  fuUy  explanatory  of  his 
intention  in  the  terms  of  his  wilL  The  paper 
then  went  on  to  make  certain  requests  in 
very  vague  and  ambiguous  language.  It 
was  admitted  to  pr^ate.  One  of  lbs 
Vwe  Chancellors  decided  that  the  abso- 
Imte  g{fl  nf  the  residue  contained  in  the  «tU 
was  cut  down  to  a  l^e  estate  by  the  terms 
of  the  later  ;  bnt  an  appeal,  it  was  kM,  that 
^ough  the  letter  was  a  iestamenlarg  tsutr*- 
ment,  it  was  uncertain  in  its  meaning^  and 
did  not  revoke  or  cut  down  the  absolute  giji 
to  R.  P,  in  the  will;  and,  moreover,  that  de 
words  of  tbe  letter  were  not  sufficient  Is 
create  a  trust  which  this  Cowt  could  eii- 
foree. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Wood,  made  on  a  peti- 
tion in  the  matter  of  the  Tmsteea*  Relief 
Act.  The  petition  stated  that  Geofge 
Pinckard,  late  of  Bloomsbnry  Sqnaxc^ 
Esq.,  by  his  will,  dated  the  24th  of  Angnst 
1831,  after  bequeathing  pecuniary  legacies 
to  various  persons,  gave  to  Frederick  Tbo- 
mas  Sargent  and  Robert  Pedder,  and  the 
survivor  of  them,  his  executora  and  ad- 
mioistratoTs,  his  leasehold  house  in  Blonns- 
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Iniy  Square,  and  all  stock  in  the  pnblie 
findi,  and  general  Teridaary  personal  ei- 
tate,  open  tnut  to  let  the  house,  and  to 
eoBTert  his  furniture  and  other  effects  into 
money,  and  to  pay  the  income,  dividends 
and  interest  to  his  dear  and  heloved  wife 
Loni»  Pincksrd,  for  her  life,  and  after 
hex  decease  upon  trust  to  assign  the  said 
hoaae,  and  pay  and  transfer  the  ssdd 
stocks,  fnnds  and  premises  to  his  nephew, 
Riebard  Pinekard,  M.D.,  for  his  own  use 
ad  benefit  absolutely  ;  and  he  appointed 
the  tnisteea  executors ;  that  he  also  made 
a  eodidi  to  his  will ;  that  the  testator  died 
m  Hay  1856 ;  and  that  shortly  after  his 
death  Uiere  was  found  amongst  his  papers 
a  letter,  enclosed  in  an  envelope,  and  in 
his  own  handwriting,  as  follows  :— 

"  Dear  Richard, — I  entreat  you,  as  a  last 
reqnest,  to  accept  this  letter  in  explana- 
tion, lest  there  should  be  anything  not 
folly  explanatory  of  my  intention  in  the 
terms  of  my  will .  I  wish  all  the  remainder 
of  my  property,  after  paying  the  legacies, 
funeral  expenaei,  &c.,  to  be  placed  in  the 
hsi^  of  the  execntorsi  and  the  interest 
thereof  to  be  paid  to  your  dear  aunt  during 
ber  life,  provided  there  be  enough  to 
maiotaia  her  respectably,  and  to  allow  her 
to  condnne  to  reside  in  die  house.  No.  18. 
I  wish  her  always  to  remain  there.  If 
there  be  not  sufficient  for  continuing  the 
payments  on  the  several  policies  of  assur- 
ance, in  order  to  keep  them  up  until  they 
become  claims,  it  is  my  wish  that  such  of 
them  be  sold  as  my  executors  may  think 
fit,  and  the  monies  placed  out  at  interest 
instead  td  continuing  the  payment  of  pre- 
miums. At  your  dear  aunt's  decease  it  is 
■y  wish  that  the  property  should  be  yours, 
there  not  being  sufficient  to  divide  amon^t 
my  numezDua  relations  so  as  to  effect  any 
cooiiderBble  benefit  to  each  of  them;  at  the 
same  time  I  hope  you  will  be  kindly  con- 
uderate  and  liberal  towards  them,  as  far 
u  may  be  in  your  power,  keeping  the 
principal  together  and  using  the  income 
arising  therefrom.  It  is  my  wish  that  you 
ahonld  have  some  one  nephew  (son  of 
Ueniy  or  George,  should  either  of  them 
Barry  and  have  male  offspring)  educated 
as  a  physician,  and  that  you  bequeath  to 
soch  nephew  being  so  educated  all  or 
the  greater  part  of  the  property  the  in- 
terest  of  which  I  now  beqaeath  to  your 


dear  annt,  and  after  her  to  yourself.  It 
having  been  the  toil  of  my  days  to  accu- 
mulate this  property,  I  wish  it  first  to 
benefit  your  dearest  beloved  aunt,  next 
yourself,  and,  finally,  such  nephew  as  you 
may  select  as  your  successor.  Knowing 
your  honourable  character  and  your  high 
integrity,  I  feel  that  I  need  not  add  an- 
other syllable  to  induce  you  to  act  accord- 
ing to  my  last  wish  as  herein  expressed. 
Farewell.  George  Pinekard. 

*'  To  Dr.  Richard  Pinekard.'* 

It  was  proved  that  this  letter  was  un- 
dated, and  was  found  in  the  drawer  of  the 
testator's  dressing-table ;  that  it  was  in  his 
handwriting,  and  enclosed  in  an  envelope, 
on  which  the  name  of  his  nephew  was 
written  also  in  his  handwriting,  and  that 
the  will  and  a  codicil  on  the  same  sheet 
of  paper  were  found  in  the  testator's 
writing-desk,  enclosed  in  an  envelope, 
addressed  to  the  executors.  The  will  and 
codicil,  and  the  letter  (as  a  codicil)  were 
proved  in  July  1835.  It  was  also  proved 
that  the  parties  respectively  named  in  the 
letter,  Henry  and  George,  were  brothers  of 
Dr.  Richard  Pinekard,  and  were  unmar- 
ried at  the  death  of  the  testator ;  that  the 
former  had  since  married,  but  had  had  no 
child,  and  the  latter  was  still  unmarried. 
The  widow  outlived  Dr.  Richard  Pinek- 
ard, who  died  in  March  1846,  and  she 
lived  unUl  1856.  Dr.  Richard  Pinekard, 
by  his  will,  dated  in  1845,  gave  all  his 
estate  and  effects  (subject  to  the  life  estate 
of  Mrs.  Lousia  Pinekard)  to  such  of  his 
brothers  and  sisters  who  should  be  living 
at  the  decease  of  the  survivor  of  himseu 
and  that  lady. 

Mr.  Sargent,  the  executor  and  trustee 
of  the  will  of  Dr.  George  Pinekard,  was 
the  survivor  the  trustees  of  that  will, 
and  he  paid  the  interest  of  the  residue  to 
Mrs.  Louisa  Pinekard  until  her  deaUi,  wd 
then  he  paid  such  residue,  consisting  of 
13,992/.  new  32.  per  cenU.,  and  496/.  7«. 
1  Od.  consols,  into  court,  under  the  Trustees* 
Relief  Act. 

The  petitioners  were  Henry  Pinekard, 
George  Pinekard  and  others,  the  surviving 
brothers  and  sister  of  Dr.  Richard  Pinek- 
ard, and  they  prayed  that  the  residue  might 
be  divided  between  them  according  to  the 
trusts  of  the  will  of  their  brother. 

The  petition  was  heard  b^orc  Vice 
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Chancellor  Wood,  who  held  that  the  effect 
of  the  letter  waa  to  ent  down  the  abso- 
lute gift  to  Richard  to  a  life  estate,  and 
that  there  was  an  intestacy  as  to  the  resi- 
duary personal  estate  of  the  original  testa- 
tor George  Pinckard,  whose  next-of-kin 
were  entitled  to  the  same.  The  petitioners 
appealed. 

Mr.  Rolt,  Mr.  Baily  and  Mr.  Martelli, 
for  the  appellants,  insisted  that  no  trust 
was  created  by  the  letter,  because  the  words 
used  admitted  of  doubt  and  the  property 
disposed  of  and  amount  given  were  alike 
uncertain :  while  on  the  one  hand  the  will 
itself  was  plain  and  precise,  the  words  of 
the  letter  were  not  only  vague,  but  were 
self-contradictory,  and  could  not  be  held 
to  create  any  trust  whatsoever.  They 
cited— 

Doev.  Hick$,  8  Bing.  475 ;  s.  c.  1  CI. 

&  F.  20. 

Briggs  v.  Penny,  3  De  Oex  &  Sm.  525; 

s.  c.  S  Mac.  &  G.  546;  21  Law  J. 

Rep.  (n.s.)  Chanc.  265. 
Palmer  v.  Simmonds,  2  Drew.  221. 
Bardtteellv.  Bardtaell,  9  Sim.  319; 

s.  e.  7  Law  J.  Rep.  (n.s.)  Chane. 

268. 

Maeuab  w.  Whitbread,  17  Beav.  299. 
Oreen  v.  Mar$den,  1  Drew.  646 ;  s.  e. 
22  Law  J.  Rep.  (ii.8.)  Chanc.  1092. 

Mr.  Daniel  and  Mr,  Smtbgatet  for  the 
respondents. 

Mr.  W.  M.  Jama  and  Mr,  Bwh,  for 

other  parties. 

Mr.  WillcocTc  and  Mr.  Nalder,  for  the 
executors  of  Dr.  Richard  Pinekard. 

Mr.  Rolt,  in  reply,  cited  Gompeiitt  t. 
Gompertz  (1). 

LoBD  Justice  Knioht  Bhuce.  —  The 
codidl  in  the  shape  of  a  letter,  on  which 
the  dispute  in  this  case  has  arisen,  is  in 
every  sense,  both  in  form  and  substance, 
a  distinct  instrument  from  the  will  and  the 
first  codicil,  which  was  written  on  the  same 
sheet  of  paper  with  the  will  itself.  That 
letter  was  written  on  a  separate  sheet  of 
paper,  and  was  found  after  the  testator's 
death  in  a  repository  different  from  that 

(1)  2  Fhill.  107)  I.  c  16  Lav  J.  R«p.  (ff.s.) 
Ghane.  SS. 


where  the  will  and  first  codicil  had  been 
placed.  The  meaning  of  the  ¥rill  itself  it 
beyond  lUl  dispute :  it  pves  the  residue  of 
the  personal  estate  to  the  nephew  Richard 
Pindcard,  *'  for  his  own  use  and  benefit 
absolntely,"  subject  only  to  the  life  estate 
given  to  the  testator's  wife.  Both  the 
nephew  and  the  wife  survived  the  testator, 
and  the  contention  on  the  part  of  the  re- 
spondents is  that  this  clear  gift  to  the 
nephew  is  revoked  or  cut  down  by  the 
letter,  which  formed,  as  I  have  previoosly 
said,  a  distinct  testamentary  instramenL 
The  fact  that  it  has  been  admitted  to  pro. 
bate  is  sufficient  to  shew  that  it  ought  to 
have  some  effbct  given  to  it ;  but  it  it  wexe 
neeeasary  to  come  to  a  conclnsimi  upon  it 
for  the  purpose  of  giving  a  correct  decision 
upon  the  present  case,  I  should  decide  that 
it  was  recommendatory  only,  and  not  obli- 
gatory upon  the  nephew.  But  there  is  rea- 
sonable doubt  on  the  face  of  it  as  to  its 
meaning :  a  reasonable  doubt  whether  the 
testator  intended  to  oblige  his  nephew  to 
treat  the  property  not  as  his  own,  or  whe- 
ther he  intended  merely  to  recommend  hun 
to  do  so.  In  whichever  light  that  letter 
is  regarded,  the  clear  gift  made  by  the  will 
is  wholly  untouched,  and  it  must  be  held 
to  prevail.  The  order  of  Vice  Chsneellor 
Wood,  must,  therefore,  be  reversed,  and 
an  order  in  the  terms  of  the  prayer  of  the 
original  petition  substituted  for  it. 

Lord  Justice  Turner. — The  testator 
has  lefl  his  residuary  personal  estate  to  his 
wife  for  her  life,  and  after  her  death  to 
his  nephew  absolutely.  After  he  made  his 
will  he  wrote  the  letter  set  out  in  the  peti- 
tion ;  and  the  question  is,  whether  that 
letter  has  destroyed  the  effect  of  the  abso- 
lute gift  contained  in  the  will.  The  tes- 
tator b^ns  by  saying  that  his  object  is  to 
explain  by  that  letter  what  he  intended  his 
nephew  to  do  m&  the  property  given  to 
him.  The  whole  context  confirms  that 
view.  The  question  for  us  is,  whether  he 
has,  or  has  not,  declared  his  purposein  terms 
which  the  Court  can  enforce  ?  Is  that  letter 
certain  either  as  to  the  subject  ^ven>  or  the 
objects  to  whom  it  is  given  ?  To  me  it  clearly 
is  not.  The  expression  in  the  letter,  "  that 
you  bequeath  to  such  nephew,  being  so 
educated,  all  or  the  greater  part  of  the  pro- 
perty," left  the  testator's  nephew  (Richard 
Pin<vard)  in  a  position  which  enabled  him 
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to  diflpoM  of  the  remainder  ai  he  might 
think  fit.  It  is  in  thii  as  in  all  limilar  easea 
wwnllal  to  be  able  to  determine  that  the 
troft  fixed  on  the  whole,  or  at  all  eventa  on 
a  definite  portion,  of  the  fund  bequeathed, 
nil  testator  has  not,  by  the  letter,  created 
a  trust  which  this  Court  can  enforce :  he 
has  perhaps  intended  to  do  so ;  but  if  he 
has,  he  has  failed.  Even  if  the  absolute 
gift  in  the  will  were  removed,  and  the  dis- 
potition  conbuned  in  the  codicil  snbsd- 
tnted  for  it,  it  appears  to  me  very  doubtful 
whether  even  then  the  nephew  would  not 
take  the  residuary  estate  for  his  own  ahso- 
Inte  use.  The  coats  of  all  parties  must  be 
paid  ont  of  the  estate. 


WIIUAHB  *.  PAOB. 


M.R. 
1857. 
Bee.  15,  16,  17. 
1S58. 
Jan.  80. 

CoHiiHMSP  ~  jfeeounis  —  Partitt — Mis- 
jmder  Barratry. 

A  TttUvajf  company  was  projected  in  1845. 
Ji  but  eomparaUvely  few  shares  were  taken, 
U  was  found  impossible  to  carry  the  project 
Mto  ^eet.  A  proposal  was  then  made  to  make 
a  fart  of  the  line  only,  and  a  report  of  a 
eemmittee  of  imtestigiuiim  was  circulated 
among  the  shareholders,  tiatimg  that  efeven 
of  the  provieiomal  commit  and  three  other 
Aarehotdere  would  iaie  additional  shares, 
which  would  make  the  capital  sufficient  to 
enable  them  to  pay  the  deposit  and  comply 
with  the  Standing  Orders  of  the  House  of 
Lords.  A  tum  of  9,975/.,  (he  amount  of 
<Ae  deposit  on  these  shares,  was  borrowed 
from  the  bankers  of  the  company.  The 
Standing  Orders  of  the  House  were  inform 
compUed  with,  but  in  1846  the  bill  was  lost, 
nd  the  project  altogether  abandoned.  The 
frovitional  committee  then  repaid  the  9,9752. 
io  the  bankers  in  full,  and  they  also  repaid 
hJuU  the  deposit  m  shares  made  by  three 
•tter  shareholders;  they  then  paid  lOs.  per 
there  to  eueh  of  the  shareholders  as  would 
nedoe  H.  This  was  accepted  by  one  of  the 
fteiatiffs.  No  accounts  of  any  reeetpts  and 
feyments  were  ever  rendered  to  the  share- 
^Mers.  A  previous  suit  was  instituted  by  a 
•WeftoUer  for  an  account ;  the  solieitors  in 
^  present  suit  acted  for  the  pUantiff  in  that 
■■V  SsBOi,  ZXriL— Cuaa 


f  m'f ;  U  was,  however,  compromised,  and  in 
185S  the  preseiU  suit  was  instituted  by  two 
shareholders  to  lAtain  an  aeeounl  of  the  re- 
ceipts and  payments  made  on  behalf  of  Ute 
company  and  for  a  ^U^ribution  of  the  surplus: 
—Held,  thaithe  provisional  committee  were 
trustees,  and  that  the  relief  sought  by  the 
plaintiffs  was  not  barred  by  lapse  of  time : 

That  the  dismissal  of  the  bill  against  two 
of  the  committee  had  not  rendered  the  suit 
defective,  as  it  appeared  in  evidence  that 
they  had  net  sanctioned  the  repayment  of 
the  9,975/.  : 

That  there  teas  no  misjoinder  of  the  plain' 
Ufi  in  consegnenee  of  one  having  rweived 
the  dividend  of  lOs. : 

That  the  suit  was  defective,  as  three  share- 
haldersi  who  had  received  back  their  deposits 
inf^dl,were  not  partie$  ;  hiU  leave  to  amend 
and  make  them  defendants  was  given  : 

That  the  bill  must  be  dismissed,  with  costs, 
against  such  of  the  defendants  who  had  ceased 
to  be  of  the  committee  when  the  resolution  was 
passed  to  repay  the  9,975/.,  notwithstanding 
they  were  made  defendants  upon  the  sugges- 
tioH  and  requisition  in  the  answer  of  the 
original  defendants :  and 

That  the  plaintiffs  were  entitled  to  relief, 
though  their  individual  interest  was  smaU, 
and  though  the  proceedit^  were  instigated 
by  their  eolieitor. 

The  bill  in  this  cause  was  filed  by  Jonh 
Williams  and  Oeoi^  Barrett  Lennud,  on 
behalf  of  themselves  and  all  otiier  holders  of 
scrip  and  shares  in  the  Midland  and  Eastern 
Counties  Railway  Company  (except  the 
defendants),  against  the  directors  and  ma- 
naging committee  of  the  company,  praying 
for  an'  account  of  their  receipts  and  dis- 
bursements ;  and  that  any  surplus  might 
be  secured  and  applied  for  the  benefit 
of  the  plaintiff's  and  the  other  parties  in- 
terested. 

The  company  was  formed  in  July  1845 
for  making  a  railway  to  connect  Cambridge 
with  Northampton  and  Worcester  or  Eve- 
aham ;  it  was  provisionally  registmd,  and 
a  prospectus  was  issued,  stating  that  the 
capital  was  to  be  1,500,000/.,  to  be  divided 
into  60,000  shares,  of  25/.  eacb,  and  that 
a  deposit  of  21.  I2s.  6d.  was  to  be  paid  on 
each  share.  Directors  were  appointed  and 
a  managing  committee  was  formed.  Only 
18,160  shwea  were  taken.  The  deposits 
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paid  amounted  to  47.670<.  1«.  J.  Wil- 
uams,  tbfl  plaindfT,  took  twenty  ihani 
and  paid  the  deposit,  Heafterwaxdsbought 
the  scrip  for  thirty  additional  shares,  apon 
which  also  the  deposit  had  been  paid. 
The  plaintiff  6.  B.  Lennard  took  fifty 
original  shares  and  pstd  the  deposit.  They 
both  executed  the  subscribers*  agreement, 
by  which  Thomas  Bernard  Hewlett,  Charles 
Basil  Lindsay  and  William  Gee,  all  since 
deceased,  were  appointed  trustees  of  the 
funds  and  property  of  the  company.  The 
small  number  of  shares  taken  induced 
the  directors  to  abandon  a  portion  of  the 
contemplated  undertaking,  and  to  confine 
the  act  of  parliament  to  the  construction 
of  a  line  from  Cambridge  to  Weedon  only. 
The  bill  passed  the  House  of  Commons 
without  opposition.  Various  meetings 
of  the  seripfaolders  were  held  to  consider 
whether  the  undertaking  should  be  aban- 
doned ;  but  at  none  of  them  were  the 
shareholders  represented  in  sufficient  num- 
bers. A  fourth  meeting,  however,  was 
held  in  June  1846,  at  which  a  sufficient 
number  of  shareholders  was  present.  A 
report  of  a  committee  appointed  to  investi- 
gate the  affairs  of  the  company  had  been 
circulated  among  the  shareholders ;  this 
was  laid  before  the  meeting,  and  contained 
the  only  information  they  had.  It  stated, 
amongst  other  things,  that  in  order  to  pro- 
Tide  the  means  of  complying  with  the 
Standing  Orders  of  the  House  of  Lords  an 
additional  sum  of  money  was  required 
beyond  the  money  subscribed;  that  the 
necessary  sum  would  be  obtained  by  the 
subscription  of  fourteen  persons,  eleven  of 
whom  were  members  of  the  committee 
of  management,  who  had  for  this  purpose 
taken  among  them  3,6002.  additional 
shares,  and  paid  the  deposit,  amounting  to 
9,975''  The  funds  of  the  company  were 
also  stated  in  the  report  as  follows  : — In 
the  name  of  the  Accountant  General, 
30,000/.;  balance  at  Glyn  &  Co.'s,  the 
bankers  of  the  company,  4,197/.  I6s,  9d.; 
subscriptions  by  members  of  the  committee 
of  management  9,975/-. ;  making  a  total 
of  44,172/.  16a.  9d.  Against  this  was 
to  be  put  the  expenses  already  incurred, 
which  amounted  to  18,325/.  17*.  5d. 
This  left  a  balance  of  25,846/.  19s.  44. 
Upon  these  representations,  the  share- 
holdera  resolved  not  to  abandon  the  un- 


dertaking, but  to  endeavour  to  carry  the 
proposed  Ull  through  the  House  of  Lords.  - 
The  bill,  howeTer,  waa  opposed ;  it  was 
thrown  out,  and  the  project  was  aban- 
doned ;  and  nothing  remained  but  to  give 
an  account  of  the  manner  in  which  the 
funds  had  been  employed,  and  to  distribute 
the  balance.  The  managing  committee, 
however,  never  stated  any  formal  account 
of  the  receipts  and  payments  to  the  shsre- 
holders ;  but  they  paid  10s.  per  share  to 
such  of  the  shareholders  as  were  willing  to 
accept  it,  and  as  appeared  by  their  answer 
and  the  entries  in  their  books,  they  dis- 
posed of  the  sums  they  received  in  pay- 
ment of  the  expenses  incurred  by  ^em 
for  the  purposes  of  the  undertaking,  and 
in  the  repayment  of  9,975/.  lent  by 
the  bankers,  to  enable  them  to  comply 
with  the  Standing  Orders  of  the  House  ^ 
Lords,  this  sum  having  never  been  paid 
as  a  deposit  on  shares  taken  by  the  fourteen 
persons,  of  whom  eleven  were  members  of 
the  managing  committee.  This  sum  was 
never  treated  as  assets  of  the  company ;  it 
was  simply  repaid  to  the  bankers  who 
advanced  it.  In  June  1853,  seven  years 
afterwards,  this  suit  was  instituted ;  and 
it  was  now  asked  that  this  sum  might  be 
considered  as  a  part  of  the  assets  of  the 
company,  and  that  it  might  be  made 
good  by  the  members  of  the  managing 
committee. 

A  suit  of  Apperly  v.  Page  (I')  had  been 
instituted  by  a  shareholder  against  the  pro- 
visional directors  for  an  account ;  but  this 
was  compromised  in  February  1851.  The 
same  solidtmra  acted  in  that  suit  as  in  the 
present.  The  individual  interest  of  each 
of  the  plaintiffs  was  very  small,  though  in 
the  aggregate  the  sum  retained  was  laige. 
John  Williams,  the  plaintiff,  and  others 
of  the  shareholders,  had  received  lOt.  per 
share  on  the  deposit  paid  by  them ;  but 
G.  B.  Lennard  and  others  had  refused  to 
accept  it. 

The  bill  was  filed  against  the  parties 
comprising  the  provisional  committee,  and 
also  against  those  who  had  sanctioned  the 
repayment  of  the  9,975/.  It  was  after- 
wards amended;  and  other  members  of 
the  committed  who  had  not  aeted  tbrDUgh- 
out,  and  who  had  not  been  parties  to  or 

(1)  1  FhiU.  779;  8.C.  16  Law  J.  Hep.  (>.&.} 
Chsnc.  100^302. 
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MDctioned  roch  repayment,  had  be«n  m»de 
parties,  in  e<mseqaeiice  of  the  requiddon 
made  in  the  answers  of  the  defendants. 
The  IdlU  however,  had  been  dismissed 
sgsinst  William  Dabbs  and  John  Thomas 
R^wortfa.  There  were  also  three  addi- 
tional  shareholders,  not  members  of  the 
committee,  who  had  taken  additional  shares, 
bat  had  received  back  their  deposits  in 
fall.  These  had  not  been  made  parties  to 
thesntt. 

Mr.  R.  Palmer,  Mr.  J.  H.  Palmer  and 
Jfr.  /T.  Smith,  tot  the  plaintiffs,  referred 
to— 

ClemenU  v.  Saves,  1  Drew.  684;  s.  c 

38  Law  J.  Rep.  (n.s.)  Cfaanc.  1022 ; 

31  Law  J.  Rep.  (k.b.)  Chane.  806. 
Pretton  v.  the  Grand  Collier  Dock 

Company,  11  Sim.  327  ;  s.  c.  nom. 

Preston  v.  Gu^on,  10  Law  J.  Rep. 

(n.s.)  Chanc.  73.  • 
Holt's  ease,  1  Sim.  N.S.  389  ;  s.  c.  20 

Law  J.  Rep.  (n.s.)  Chanc.  413. 
Jpperly  T.  Page,  1  Phill.  779 ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chane.  100, 

302. 

Parsons  V.  Spooner,  5  Hare,  102;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  155. 
7%e  Ckaritable  Corporatiim  t.  Sir  Jt. 

SmUon,  2  Atk.  400. 

Mr.  Llotfd  and  Mr.  Speed,  for  Robert 
Page,  John  Chevalier  Cobbold  and  John 
Cobbold,  Marion  Welstead,  James  Allen 
Rusome,  and  William  Porter,  cited — 
Davidson's  ease,  3  De  Gex  &  Sm.  21 ; 
s.  c.  18  Law  J.  Rep.  (n.s.)  Chanc. 
254. 

Carrick's  ease,  1  Sim.  N.S.  505  ;  s.  c. 

20  Law  J.  Rep.  (n.s.)  Chanc.  670. 
Perrg  v.  Knott,  4  Beav.  179 ;  s.  c.  5 

Ibid.  293. 
Shipton  V.  Rawlins,  4  Hare»  623. 
FusaeU  v.  Elwin,  7  Ibid.  29 ;  s.  e.  18 

Law  J.  Rep.  (n.b.)  Chanc.  349. 
The  Londem  QasUght  Company  t.  Sp<^ 

tismoode,  14  Beav.  264. 
The  Grand  Trunk  kaiboay  v.  Brodie, 

9  Hare,  823  ;  s.  c.  23  Law  J.  Rep. 

(n.s.)  Chanc.  514;  3  De  Gex,  M. 

&  G.  146. 
Goode  V.  West,  9  Hare,  378 ;  s.  c.  21 

Law  J.  Rep.  (n.s.)  Chanc.  127. 
WilUamty.  Salmwsd,  2  Kay  &  J.  463. 


Sibson  T.  Edgwrrth,  2  De  Oex  ft 
Sm.  73. 

Mr.  Sekej/n,  Mr.  Freeling  and  Mr.  Os^ 
home,  for  the  executors  of  Mr.  Lindsay, 

cited— 

Evana  v.  Stokes,  1  Keen,  24 ;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  129. 

Mr.  FoUett,  for  John  Wood  Sharman. 

Mr.  Roxburgh,  for  Philadelphos  Jeyes. 

Mr.  Elderton,  for  the  personal  repre- 
sentatives of  T.  B.  Hewlett. 

Mr.  Bagshatae  and  Mr.  J.  H.  Humpkrejfs, 
for  Mr,  Bradley. 

Mr.  Jessel,  for  Thomas  E|good. 

Mr.  Osier,  for  Harriet  C^,  executrix 
of  W.  Gee. 

Mr.  rUUers,  for  J.  M.  Cottle. 

Mr.  R.  Palmer,  in  reply,  referred  to— 
Harrison  v.  Brown,  5  De  Gex  &  Sm. 
728. 

Besley's  case,  3  Ibid.  224;  s.o.  19  Law 

J.  Rep.  (n.s.)  Chanc.  362  ;  2  Mac. 

&  G.  176. 
Maitland's  ease,  4  De  Gex,  M.  &  G. 

769 ;  s.  c.  23  Law  J.  Rep.  (n.i.) 

Chanc.  140. 
Bright  v.  Hutton,  3  H.L.  Cas.  341. 
Lauiour  v.  Holcombe,  10  Beav.  256. 
Dixon  V.  Gdyfere,  17  Ibid.  421 ;  s.  c. 

23  Law  J.  Rep.  (n.s.)  Chanc.  60. 
Maebride  v.  Lindsay,  9  Hare,  574;  s.e. 

22  Law  J.  Rep.  (h.s.)  Chanc  165. 

Jan.  20. — The  Master  of  the  Rolls. 
— The  defendants  dispute  the  plaintiffs* 
right  to  an  account  tmder  any  circum- 
stances. If  they  fail  in  that,  then  they 
contend  that  the  time  which  has  elapsed 
is  a  bar  to  any  relief  to  be  afforded  in 
this  suit.  If  they  fail  in  that  also,  then 
they  allege  that  the  constitution  of  the 
suit  and  the  absence  of  material  parties 
are  insuperable  obstacles  in  the  way  of  the 
plaintiffs*  demand.  I  will  first  consider 
the  question  which  arises  as  agunst  the 
defendants,  who  were  avowedly  members 
of  the  managing  committee,  and  who  have 
already  sanctioned  and  now  defend  the 
transaction  in  question.  If  no  case  can 
be  made  against  them  it  will  be  unneces- 
sary to  consider  the  case  of  the  other  defen- 
dants ;  but  if  the  plaintiffs  are  entitled  to 
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relief  agaliut  any  of  these  defendants,  it 
will  be  necessary  to  consider  the  cases  of 
the  other  defendants  individually,  as  points 
of  difiierenea  occur  between  them.  With 
respect  to  the  first  class  of  defendants, 
regarding  the  case  solely  on  the  merits, 
and  apart  from  any  objections  which  may 
arise  from  the  form  of  the  suit  or  from  lapse 
of  time,  I  have  not  from  the  commence- 
ment entertained  the  slightest  doubt.  The 
managing  committee  of  a  projected  rail- 
way company  are,  as  well  as  the  directors 
of  the  company  after  its  formation,  not 
mere  agents  of  the  shareholders,  but  trus- 
tees, and  liable  to  account  as  such.  The 
trust,  no  doubt,  is  peculiar ;  but  such  as 
it  is  they  have  undertaken  to  discharge  the 
duties,  and  they  must  be  responsible,  as 
such,  for  the  performance  of  them.  All 
principle  and  all  authority  point  one  way. 
I  should  waste  public  time  in  enunciating 
and  enforcing  elementary  principles  if  I 
were  to  enlarge  on  this  subject.  Still  the 
nature  of  the  trust  is  such,  that  time, 
though  not  a  bar  by  statute,  is  a  very  ma- 
terial ingredient  in  such  a  transaction. 
Having  regard  to  the  discretion  exercised 
in  these  cases,  a  Court  of  equity  would 
refuse  relief  to  shareholders,  and  decline  to 
decree  such  general  account  against  per- 
sons who  had  three  or  four  years  before 
rendered  their  accounts  and  divided  the 
money  in  their  hands  without  meeting  with 
«ther  comment  or  remonstrance  on  the 
part  of  the  shareholders.  They  might  sup- 
pose that  they  had  got  rid  of  the  whole 
matter,  and  might  have  lost  or  fiuled 
to  preserve  Touchers  and  evidence  on 
the  sulrject  of  their  accounts.  In  such 
eases  all  that  is  favourable  ought  to  be 
presumed  in  their  favour;  but  if  in  the 
account  rendered  by  them  there  be  any 
concealment  of  a  material  item,  or  if  they 
suppress  an  important  circumstance  affect- 
ing that  account,  it  would  be  diflScult  to 
say  that  three  or  four,  or  even  more,  years 
of  acquiescence  in  the  accounts  so  ren- 
dered would  hind  the  shareholders.  Here, 
if  there  was  no  concealment,  there  was  no 
publicity,  since  no  statement  of  accounts, 
to  justify  the  repayment  of  only  10s.  per 
share,  was  ever  made  to  any  of  the  share- 
holders ;  and  the  books,  if  open  to  their 
inspection  (which  I  think  was  the  fact), 
were  not  so  in  all  cases  without  diffionlty, 


and  in  the  case  of  tiie  plwntiff,  6.  B.  Lea* 
nard,  application  made  by  him  for  that 
purpose  was  refused.    Time  alone,  there- 
fore, cannot  constitute  any  bar  to  the 
plaintiffs'  right  to  an  account,  whatevci 
might  have  been  the  ease  if  the  aeeoiats 
had  been  rendered,  inspected,  and  not  ob- 
jected to,  and  no  error  or  defect  had  been 
subsequently  assigned  in  respect  of  thm; 
but  such  certainly  is  not  the  case  here. 
Not  only  have  no  accounts  been  rendered 
before  the  institution  of  this  suit,  bat  on 
the  examination  of  them  the  sum  of  9,975^. 
had  not  been  treated  like  the  other  stsets 
of  the  company,  but  had  been  repaid  in 
full  to  the  fourteen  shareholders  who  had 
subscribed  for  the  additional  shares,  or  to 
the  persons  who  had  supplied  them  iritfa 
the  money.  It  does  not  require  the  autho- 
rity of  ClemenU  v.  Bowes  to  establish  that 
this  proeeeding  can  never  be  sanctioned  in 
«ty  court  of  equhy.   To  decide  that  the 
holders  of  these  additional  shares  were 
entitled  to  be  repaid  in  fall  the  deporits 
made  in  respect  of  them,  would  be  to  sanc- 
tion a  direct  breach  of  trust,  and  an  act  of 
gross  partiality,  unless  all  the  other  share- 
holders are  also  to  be  paid  in  full  the 
deposits  advanced  by  them.    To  hold  it 
to  be  a  mere  colourable  subscription,  or 
a  nominal  taking  of  shares,  and  that  the 
money  was  advanced  as  a  mere  loan,  in 
order  to  comply  with  the  exigencies  of  the 
Standing  Orders  of  the  House  of  Lords, 
would  be  to  lay  down  that  a  direet  and 
positive  fraud  on  the  House  of  Lords 
would  be  countenanced  and  upheld  as  valid 
in  this  court  t  besides  which,  and  in  addi- 
tion to  the  frauds  on  the  l^islatnre,  a 
direct  fraud  would  be  thereby  perpetrated 
on  the  other  shareholders,  who  were  igno- 
rant that  this  was  intended  to  be  a  mere 
loan,  and  who  were  assured  by  the  report, 
that,  if  they  proceeded,  this  sum  would 
be  treated  as  part  of  the  assets  of  the  com- 
pany.   This  remark  as  to  the  deception 
practised  on  the  other  shareholders  applies 
not  merely  to  those  who  attended  the 
meeting  of  June  1846,  but  also  to  those 
who  abstained  from  attending  it,  and  who 
may  fiurly  be  presumed  to  have  stayed 
away  in  eonaeqnence  of  their  aeqniSMMioe 
in  Uie  cesolntion  which  it  was  probaUe 
that  the  shareholders  would  adopt,  after 
reading  the  report  which  had  been  dreu- 
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lated ■mong Aem.  lam, therefore, unable 
to  Rgard  thit  transactioii  in  anj  other 
light  than  that  the  managing  committee 
hiTe  thought  fit,  with  respect  to  certain 
•bares  belonging  to  certain  shareholders,  to 
treat  them  in  a  different  way  to  the  shares 
of  other  shareholders  similarly  situated,  and 
that  they  have  repaid  one  class  the  full 
trnonnt  of  their  deposits,  while  to  the  other 
they  only  retnm  one-fiflh  part  of  their 
deposits ;  and  what  makes  the  transaction 
wwie  is,  that  the  shareholders  so  favoured 
■re  eleven-fourteenths  of  the  committee. 
It  is,  on  the  whole,  a  transaction  which 
does  not  bear  stating^  and  which  a  Court  of 
cqni^  will  atrire  to  repreoa  and  to  redren. 
80  far,  therefore,  as  the  merits  are  eon- 
cemed,  the  plaintifia  are  entitled  to  relief, 
and  time  offers  no  bar  to  their  title.  I  come 
now  to  consider  the  objections  to  the  suit, 
which  do  not  consist  in  the  merits  of  the 
case.    The  first  is  not  put  so  much  aa 
an  objection,  as  it  is  brought  forward  as  a 
reason  why  the  Court  should  be  astute 
and  vigilant  to  discover  any  technical 
reason  to  defeat  the  suit,  inasmuch  as  it 
i>  not  substantially  brought  by  the  plain- 
6fh  for  relief,  but  is  instituted  for  costs 
by  persons  oUier  than  the  pltuntiffs,  who 
luve  already  shewn  their  disposition  in  the 
•nit  of  Apperljf  t.  Paget  and  the  conduct  of 
the  Bolidtora  in  that  snit,  who  are  the  soli- 
citon  of  theplaindfi^  In  this  suit, is  referred 
to  in  edrrohoration  of  thia  statement.  It  is 
Uien  strongly  urged  that  this  Courtis  bound 
to  protect  persons  from  the  injury  arising 
from  the  stirring  up  of  quarrels  and  law- 
suits, and  that  it  ought  to  repress  every 
tendency  to  the  offence  called  "barratry," 
which  baa  been  discountenanced  by  thia 
country  from  all  time,  some  of  the  earliest 
statutes  inflicting  penalties  on  the  persons 
fonndgnilty  of  it(2).  On  hearing  the  evi- 
dence of  what  occurred  in  Apperly  v.  Page 
andtheerose-exanunation  of  both  the  plain- 
tiffs in  this  case,  I  think  it  highly  probable 
that  thia  suit  has  been  encouraged,  and 
probably  instigated,  by  the  pluntiffs*  at- 
tomies  •  but  I  have  not,  in  consequence, 
conndmd  myself  endtled  to  view  this  ease 
in  any  different  manner  than  that  in  which 
I  should  have  regarded  it  had  I  come  to  an 

(2)  1  Edw.  1.  c.  28,  Weitr.  1 ;  1  Edw.  3.  c.  14 ; 
20  Ed«.  3.  G.  4;  M  Edw.  3.  e.  1 1  1  RIc.  2.  c.  4. 
tank  9. 


opporite  conclusion.  It  is  difficult  to  draw 
the  propn  boundary  between  advice,  en- 
couragement and  instigation  to  a  client  to 

institute  a  suit ;  all  these  may  proceed  from 
an  earnest  desire  to  redress  the  wrongs 
suffered  by  a  poor  and  uninfluential  person. 
If  the  suit  he  substantially  that  of  the  at- 
torney, and  the  client  can  neither  gain  nor 
lose  by  it,  a  very  different  state  of  con- 
siderations arises  ;  but,  on  the  evidence, 
this  is  not  such  a  case,  neither  can  the 
Court  weigh  the  evidence  with  regard  to 
any  knowledge  it  may  possess  of  the  cha- 
racter of  the  actors  derived  from  other  suits. 
It  is  the  province  of  a  Court  of  jtutice  to 
hold  its  hand  evenly  between  all  persons. 
It  may  be  difficult  when  the  case  ariaes 
not  to  foel  influenced  by  the  reflection  that 
the  Court  is  giving  property  to  one  who 
has  already  a  superabundance,  and  taking 
it  away  from  one  who  can  ill  afford  to 
spare  a  penny-— that  it  is  making  a  decree 
in  favour  of  a  man  of  bad  character,  and 
against  one  of  the  most  unimpeachable 
reputation.  But  it  is  the  duty  of  the 
Court  to  shut  its  eyes  to  all  circumstances 
other  than  those  which  belong  to  and  are 
established  in  the  muse  before  it ;  it  was 
a  wise  provision  of  our  ancestors  which, 
among  other  advantages,  by  varying  cir- 
cuits and  Judges,  prevented  aa  much  aa 
possible  the  cause  of  an  innocent  suitor 
from  suffering  from  the  prejudice  which 
might  attach  to  his  having  unwittingly 
employed  as  his  attorney  a  man  who  had 
usually  been  found  to  conduct  discredit- 
able eases.  When  the  Court  is  unavoidably 
possessed  of  the  knowledge  which  results 
from  such  experience,  it  becomes  doubly 
its  duty  to  watch  the  feelings  which  arise, 
and  to  prevent  itself  from  being  led  away 
by  what  appears  to  be  the  impulse  of  an 
honest  zeal  into  what,  in  truth,  may  really 
be  only  the  bias  of  prejudice,  and  tend  to 
a  denial  of  Justice.  *  The  case  which  the 
Court  has  to  determine  is  the  cause  of 
the  plaintifb  and  the  defendants.  Their 
rights  must  depend  on  the  fiuts  alleged 
and  proved,  and  ought  not  to  depend  on 
any  extraneous  eireumstancee,  which  in 
the  opinion  of  the  Court,  justly  or 
unjustly,  may  attach  to  their  legal  ad- 
visers. On  the  evidence  I  am  satisfied 
that  this  is  a  suit  in  which  the  plaintiffs 
will  be  liable  for  the  consequences  if  they 
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£ail  to  pay  vbat  may  be  decreed  against 
them,  and  that  they  will  receire  what,  if 
anything,  they  ahall  be  found  entitled  to. 
The  amount  in  question,  bo  far  as  regards 
the  plaintiffs,  is  extremely  small;  so  much 
so,  that  it  will  not  exceed  the  sum  of 
aS2.  10«.  in  fkvour  of  either;  but  if  on 
such  a  ground  I  were  to  allow  the  defen- 
dants to  keep  upwards  of  9,0002.  which 
they  had  improperly  paid  or  retained  to 
themselves,  X  should  be  labouring  to  es- 
tablish the  doctrine,  that  provided  the 
amount  taken  was  small,  although  the 
number  of  victims  was  great,  the  perpe- 
trators of  the  fraud  would  remain  secure 
from  any  decree.  But  such  a  decree  would 
never  be  followed,  even  if  it  were  allowed 
to  remain  unquestioned.  I  now  come  to 
consider  the  circumstances  arising  from  the 
constitution  of  the  suit  on  which  the  defen- 
dants rely.  The  objections  taken  by  the 
defendants  may  be  thus  stated :— First, 
that  the  bill  is  defective  by  reason  of  the 
absence  of  Messrs.  Dabbs  and  Raworth, 
two  of  the  original  defendants  on  the  record, 
against  whom  the  bill  has  been  dismissed. 
Secondly,  that  there  has  been  a  misjoinder 
of  the  plaintiffs,  for  that  the  plaintiff  J. 
Williams  has  received  \0s.  per  share,  and 
therefore  cannot  complain  of  that  trans- 
action, or  dispute  the  propriety  of  that 
payment  &a  in  fiiU  of  all  claim  on  the  pro- 
visional directors.  Thirdly,  that  this  is  a 
suit  instituted  practically  to  contest  the 
propriety  of  the  repayment  of  the  9,9752. 
in  foil  to  the  fourteen  shareholders  who 
took  the  3,800  additional  shares;  that  it 
is  a  bill  by  some  of  the  shareholders  on 
behalf  of  themselves  and  all  the  share- 
holders other  than  the  defendants  ;  that  of 
the  fourteen  shareholders  who  subscribed 
for  the  S,800  additional  shares,  eleven  only 
are  represented  on  this  record,  and  that  the 
remaining  three  must  be  treated  as  plain- 
tiffs ;  and  that  this  is  a  bill  by  three 
amongst  other  plaintiffs,  who  ask  that  the 
transaction  by  which  they  got  paid  in  full 
may  be  annulled,  and  consequently  they 
ought  to  be  made  defendants,  having  an 
interest  adverse  to  that  of  the  other  plain- 
tiffs. In  support  of  the  first  it  is  uiged, 
that  although  the  plaintiffs  might  possibly 
have  sustained  their  suit  without  making 
Messrs.  Dabbs  and  Raworth  parties,  yet 
that  having  elected  to  do  so,  they  must 


keep  them  or  their  representatrves  on  the 
record,  upon  the  principle  of  The  LoiuiM 
Oiu-Ught  Company  v.  jSjpoMMiseode,  nsmeljr, 
that  if  a  plaintiff  elects  to  proceed  agsiut 
all  the  trustees,  he  cannot  afterwards  wsin 
his  relief  as  regards  one  or  more,  and  {m^ 
eeed  solely  against  the  remainder.  Thti 
principle  has  no  application  to  the  present 
case.    If  Mr.  Dabbs  and  Mr.  Raworth 
had  acted  throughout  as  members  of  the 
provisional  committee,  and  had  made  or 
sanctioned  the  retention  and  piyment  of 
the  9,9752.,  the  argument  would  be  well 
founded  and  the  objection  valid ;  but  % 
as  appears  on  the  evidence,  these  defen- 
dants did  not  so  act,  their  interest  wss 
rather  with  the  plaintiffs  than  with  the 
defendants,  and  no  liability  to  acconnt 
existed  as  against  them,  then  the  bill  was 
properly  dismissed  as  against  them  by  the 
plaintiffs,  and  the  other  defendanta  cannot 
complain.   Upon  this  view  an  endeavouc 
was  made  to  establish  the  impropriety  of 
their  dismissal,  on  the  ground  that  dieir 
liability  to  acconnt  as  provisional  directors 
could  not  now  be  disputed,  inasmuch  ss 
the  bill  had  alleged  that  liability  to  ac- 
count, that  the  bill  was  verified  by  affidavit 
and  that  the  fact  so  alleged  and  verified 
had  been  admitted  to  be  true  by  the  defen- 
dants other  than  the  two  in  question,  and  that 
therefore  it  was  not  competent  for  the  plain- 
tiffs now  to  allege  the  eontraiy.  But  in  a 
matter  not  expnssly  put  in  issue  between 
Mr.  Lloyd's  clients  and  the  plaintiffs,  those 
defendanta  are  not  entitled  to  say  that  the 
plaintiffs  are  estopped  from  relying  on  tiie 
facta  as  they  appear  in  evidence,  aa  to  a 
matter  which  is  in  issue  between  the  plain* 
tiffs  and  the  other  defendants,  the  more 
especially  as  the  argument  is  used,  not  for 
the  purpose  of  giving  them  any  rights 
against  those  other  defendants,  but  for  the 
purpose  of  supportiDg  a  technical  objec- 
tion to  the  relief  to  which  the  plaintifi 
would  be  otherwise  entitled.    The  second 
objection,  as  to  the  misjoinder  of  the  plain- 
tiffs, is  answered  by  the  case  of  Clement*  v. 
BoweSf  which  is  neither  affected  nor  weak- 
ened by  fVilliavu  v.  Saimond.  It  was  a  suit 
instituted  by  one  of  the  share  or  seripholden 
of  the  Hull  and  Lincoln  Railway  Company, 
on  behalf  of  himself  and  all  other  shardtold- 
ers  other  than  the  defendants,  against  tlie 
finance  committee  of  the  company,  pray- 
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iBg  ao  aeeount  of  Uieir  nceiptt  and  pay- 
aeots  on  behalf  of  the  company.  The 
Ull  itated  the  promotion  of  the  scheme 
aad  ita  i^stration^  with  35,000  ihaiea  of 
sol,  each,  and  a  deposit  of  2/.  is.  per  share. 
The  plainti^  took  and  paid  deposits  on 
500  shares.  On  the  4th  of  February  1846, 
25,250/.  was  deposited  with  the  Accoun- 
taut  General,  in  conformity  with  the  Stand- 
ing Orders  of  the  House.    The  bill  was 
thrown  out,  and  the  project  abandoned. 
The  finance  committee  managed  all  the 
tffiurs  of  the  company,  sent  an  acconnt  to 
each  shareholder,  and  offered  a  return  of 
Vs.  6d.  per  share.    The  defendants,  fay 
their  answer,  accounted  for  the  whole  of 
the  depouta,  with  the  exception  of  thirteen 
sons  of  310^  each,  which  they  itated  were 
a  loan  by  flurteen  shareholders,  made  fbr 
Ae  purpose  of  complying  with  the  Stand- 
ing Oidoi  of  the  Houses  of  Parliament; 
and  which  were  subsequently  repaid  in 
foil.   Eindersley,  V.C.  held,  that  these 
■out  must  be  treated  as  assets  of  the  com- 
pany, to  be  distributed  pro  raid  with  the 
other  funds,  and  that  the  thirteen  share- 
holders were  not  entitled  to  receive  these 
parents  back  in  full.    He  held,  first, 
that  the  circumstance  that  the  plaintiflb 
might  have  applied  under  the  Winding-up 
Actawas  no  objection  to  that  suit;  second- 
ly, that  the  15  &  16  Viet.  c.  86.  s.  49,  re- 
moved any  defect  which  m^t  previously 
haveexiated  with  respect  to  tiiemisjoinder; 
dnrdly,  that  the  persons  comprising  the 
committee  of  maoagament  were  not  necea- 
ssry  partiea  to  that  suit;  and,  fourthly, 
diet  the  £sct  that  17s.  Qd.  had  been  paid 
and  received  on  behalf  of  their  shares  by 
many  of  the  shareholders  did  not  give  them 
an  adverse  interest  to  the  plaintiffs  or  the 
rest  of  the  shareholders ;  and  he  made  a 
decree  for  an  account  accordingly, declaring 
that  the  defendants  were  entiUed  to  credit 
for  17f.  6d.  a  share  paid  by  them.  That 
case  bears  s  striking  affinity  to  this  suit, 
with  this  exception,  that  the  third  objec- 
tion for  want  of  partiea  was  not  taken, 
•ad  did  not  arise.  This  decision  is  in  s^ct 
■eeordanee  with  the  principles  of  equity, 
ii^  it  is  not  dispntM  by  Wood,  V.C.  in 
Waiiam  T.  Sahumd,  which  was  a  bill  filed 
by  the  plaintiff  on  behalf  of  himself  and 
aU  other  the  holders  of  scrip  or  shares  in 
the  BoatoB,  Newark  and  Sheffield  Railway 


Company,  which  failed.  The  subscribers' 
agreement  provided  that  a  deposit  of  22. 
12«.  6d.  should  be  paid  on  each  share 
taken,  and  t^at,  whedier  the  act  dionld 
be  obtained  or  not,  each  of  the  subscribers 
should,  out  of  the  deposit  monies,  indem- 
nify the  trustees  against  all  losses  and  ex- 
penses then  and  thereafter  to  be  incurred. 
The  company  failed  ;  the  trustees  returned 
three  instalments  to  the  shareholders, 
amounting  altogether  to  1/.  14*.  per  share. 
The  plaintiff  and  o^er  shareholders  ac- 
cepted the  two  first  instalments,  amounting 
to  II,  12s.  6d.,  but  refused  to  accept  the 
final  insUlment  of  Is.  6d.  The  pUintiff 
filed  his  bill  for  a  common  account,  not 
alleging  any  miseondnot  or  error  in  the 
aceonnts.  Wood,  V.C.  held,  that— since  the 
directors  were  entitled  to  hidemnity  out  of 
the  deposits,  and  as  the  result  of  opening 
the  aecount  might  be  that  the  pluntiff  and 
persons  similarly  circumstanced  had  re- 
ceived more  than  they  were  entitled  to, 
and  that  they  might,  therefore,  have  to 
refund, — therefore,  in  that  event,  the  per- 
sons in  the  situation  of  the  plaintiff,  on 
whose  behalf  he  was  suing,  and  who  repre- 
sented 7,000  shares,  must  be  made  partiea 
personally ;  he  also  held,  that  the  plain- 
tiff had  no  merits,  and  dismissed  the  bill, 
with  costs.  On  appeal,  the  defendants 
having  offered  to  repay  the  plaintiff  his 
instalments  in  full,  without  pnrjudice  to 
the  question  of  costs,  which  was  to  be  left 
to  the  Court,  the  Lords  Justices  expressed 
no  opinion  on  the  right  to  the  account,  and 
awarded  to  the  defendants  800/.  in  respect 
of  costs  of  the  suit  from  the  plaintiff.  The 
distinctions  between  that  case  and  the 
present  are  -obvious.  In  the  first  place, 
there  is  an  absence  of  allegation  of  any 
gross  case  of  misconduct  or  partiality 
against  the  defendants ;  in  the  second 
place,  no  accounts  at  all  have  been  render- 
ed ;  and,  thirdly,  no  such  indemnity  clause 
exists  in  the  subscription  contract.  In  the 
present  case  it  is  merely  a  covenant,  on 
the  part  of  the  persons  subscribing  the 
contract,  that  in  case  the  application  to 
parliament  shall  ful,  they  irill  discha^ 
all  the  expenses  incurred  or  to  be  incurred, 
rateably,  in  proportion  to  the  sums  sub- 
scribed by  them  respectively.  The  Grand 
Trunk  Railway  Company  v.  Brodie  was  a 
bill  by  one  Bhueholder  on  bdialf  of  him- 
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lelf  and  the  othen,  except  the  defendanta, 
who  were  the  proyiaional  directon,  and  the 
secretary,  not  only  for  a  general  account, 
but  to  recover  certain  specific  monies 
alleged  to  have  been  abstracted  from  the 
funds  of  the  company  by  the  fraud  or  neg- 
ligence of  the  defendants.  The  company 
fEuled  in  1846.  The  bill  was  filed  on  the 
S3rd  of  December  in  that  year;  a  first  in- 
stalment of  1/.  It.  per  share,  and  a  second 
instalment  of  2a.  6d.  per  share,  were  paid. 
The  shareholders  who  received  the  last 
instalment  signed  a  mconorandum,  under- 
taking to  sign  arelease  to  diedireetors  when 
called  upon  to  do  so.  Tunier,V.C.held,that 
this  was  a  new  contract,  and  that  if  a  case 
of  fraud  were  established,  the  persons  who 
signed  that  memorandum  were  entitled  to 
elect  whether  they  would  abide  by  that 
transaction  or  set  it  aside ;  and  if  set  aside, 
it  must  be  set  aside  wholly,  and  not  par- 
tially, merely  to  the  extent  of  the  money 
not  received.  He  also  held,  that  the  plain- 
tiflf  could  not  exercise  his  option  on  behalf 
of  absent  persons,  uid  that  he,  therefore, 
could  not  sue  on  Uieir  behalf,  and  that  the 
objection  was  not  covered  by  the  11  &  12 
Vict.  e.  45.  s.  35.  The  Court  also  held, 
that  the  suit  wholly  failed  on  the  merits, 
and  that  the  Aaud  and  n^ligenee  al- 
leged were  disprored,  and  aeeordin^y 
the  bill  was  dismissed  with  costs.  The 
bill  in  that  case  was  originally  filed 
by  the  former  solicitor  of  the  company, 
who  had  indemnified  the  plaintiff  against 
costs ;  it  does  not  affect  this  question. 
In  that  case  the  company  was  in  a  course 
of  liquidation  under  the  Winding-up  Acts, 
and  the  official  manager  had  adopted  and 
continued  the  suit.  It  was  held,  that  he 
stood  in  the  same  situation  as  the  original 
pUuntiff,  and  he  was  ordered  to  pay  the 
costs  of  the  suit.  In  that  case  the  fraud  and 
negligence  alleged,  and  on  which  the  prayer 
for  relief  was  foundedi  were  disproved  at 
the  hearing.  In  the  present  ease  the  undue 
xeCention  and  payment  is  admitted,  and 
attempted  to  be  justified.  In  that  case 
alao  the  shareholders  who  had  received  the 
instalments  had  accepted  them  in  full,  and 
had  entered  into  an  undertaking  to  release 
the  directors  from  all  further  claims  and 
liability,  which  circumstance  is  also  want> 
ing  in  this  case.  These  cases  are  consistent 
and  uniform;  and  although  I  should  be 


disposed  to  hold  that  the  shardiolden 

could  not  institute  such  a  suit  as  the  pre- 
sent after  an  account  rendered,  all  matten 
disclosed,  no  fraud  proved,  and  no  objec- 
tion taken  for  any  considerable  time,  and 
that  in  such  a  case  the  Court  would  not 
allow  the  plaintiff  to  remedy  any  defect 
of  parties,  the  case  is  very  different  where 
a  substantial  case  of  improper  retention  of 
monies  is  established  against  the  defoi- 
dants.   The  third  objection,  that  the  three 
other  shareholders  who  hftTC  been  fovonnd 
by  having  their  depoaita  returned  in  foU 
are  not  before  the  Court,  and  are  not  njn- 
salted  by  the  plaintiflh  nor  by  the  ddlea- 
dants,  is  a  more  serious  objection  in  the 
plalntifi*  way  than  the  other  two.  If  tUs 
had  been  a  mere  bill  for  an  account,  not 
alleging  or  proving  any  instance  of  im- 
proper conduct  on  the  part  of  the  prori- 
sional  committee  in  the  management  of 
the  funds  of  the  projected  company,  the 
plaintiffs  would  certainly  have  represented 
all  the  shareholders  except  those  againt 
whom  the  account  was  sought ;  but  in  that 
ease  I  doubt  much  whether,  having  regaid 
to  the  peculiar  nature  of  the  business,  tbe 
time  which  has  elapsed,  and  the  authixtitie^ 
I  should  have  granted  any  relief  at  all; 
but  this  is  a  ease  where,  beridea  secUag 
the  general  account  against  the  managiag 
body,  the  plaintiffs  have  established  a  case 
of  express  and  intentional  partiality  ia 
favour  of  three  other  persona,  not  being 
members  of  the  managing  body.  Tbe 
managing  body  cannot  represent  thoee 
three,  because  they  are  not  liable  to  ac- 
count as  trustees  or  otherwise,  in  respetf 
of  which  principally  the  defendants  to  this 
suit  are  made  defendants ;  and  on  this 
part  of  the  case  the  interests  of  the  three 
are  identieal  with  those  of  the  plunti& 
But  the  plaintiffii  cuinot  repreaent  them, 
for  their  interests  are  adverse  in  othsc 
respeets,  inasmuch  as  the  prindpal  grooad 
of  complaint,  and  that  which  mainly  ia- 
flnences  the  Court  in  giving  any  relief,  m 
a  matter  in  respect  of  which  an  undue  pay- 
ment has  been  made  to  these  very 
persons,  and  in  respect  of  which  aUo  they 
will  probably  have  to  refund.    This  ob- 
jection did    not  arise   in  ClemenU 
Bowe».    The  objection  is  insuperable;  it 
is  impossible  to  treat  this  as  a  bill  by  die 
three  as  co-plaintiffs,  complaining  of  sa 
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tet  1^  which  they  are  gainers  at  the  ex- 
pease  of  their  co-plaintifis,  and  between 
whom  and  their  co-plaintiflfs  there  is  in 
thii  respect  a  direct  conflict  of  interest. 
I  most  therefore  allow  the  objection  as  to 
the  absence  of  these  three  persons  ;  but  I 
tiull  allow  the  eanse  to  stand  over,  with 
liberty  to  the  plaintiffs  to  amendt  by 
asking  these  three  persona  or  their  re- 
presentatives parties.     If  on  receiving 
Botiee  ot  these  proceedings  they  will  take 
copies  of  the  endeace,  and  appear  and 
argue  Uie  eaie  ai  if  thiey  had  originally 
been  made  parties,  it  may  save  aome  ex- 
pense; but  they  may  have  a  defence 
rtidt  does  not  i^pear  on  the  proceedings, 
and  therefore  may  be  advised  not  to  adopt 
this  course.    It  is  this  consideration  that 
induces  me  not  to  direct  them  to  be  merely 
served  with  a  copy  of  the  decree,  and  to  give 
liberty  to  attend  the  taking  of  the  accounts. 
This  further  expense  may  be  avoided  if 
the  plaintifis  will  confine  the  relief  they 
ask  to  the  repayment  of  the  9,975<.,  and 
the  distribution  of  that  sum  amongst  the 
shareholders ;   but  this  very  suggestion 
shews  the  impoeribility  ftf  dealing  with 
the  case  in  the  absenoe  of  the  three,  who 
will  in  diat  caae  have  to  refund.  HiUierto 
I  have  made  no  distinetion  between  any 
of  die  dawei  of  defendants,  but  a  material 
distmetion  exists  between  them.    My  ob- 
servations have  hitherto  been  directed  to- 
wards those  defendants  who  acted  as  mem- 
bers of  the  provisional  committee  through- 
ootf  and  made  or  sanctioned  the  retention 
or  payment  in  question.    With  respect  to 
the  oUiers,  it  is  unnecessary  to  go  through 
the  detail  of  their  greater  or  lesser  partici- 
pation in  the  a&ira  and  management  of 
Ac  company.    Some  of  them  were  nev^ 
provisional  directors,  and  others  aeted 
tttr  a  very  short  time,  and  withdrew  before 
<he  pioject  waa  matured  or  its  extent 
finally  eettled ;  none  of  them  were  direetocs 
or  Buaben  of  the  eommittee  at  the  time 
of  the  ttaDaaetion  in  question,  or  sano- 
lioned  the  procee^ng  complained  of,  or 
the  retmtion      the  money  advanced  to 
com^y  with  the  Standing  Orders  of  the 
House  of  Lords,    Against  all  these  defen- 
dants the  bill  must  be  dismissed,  and  the 
l^atifi  must  pay  their  costs.  The 
tift  oogfrt,  before  making  theae  persona 
>n  Sma^  XXVn^-OBAaoi 


parties  to  the  suit,  to  have  car^ully  ascer- 
tained how,  and  to  what  extent,  each  of 
them  acted ;  nor  was  this  a  matter  of  any 
difficulty,  as  all  the  evidence  on  which 
either  side  relies,  and  indeed  all  the  evi- 
dence on  the  subject  is  consistent  with 
and  confirmatory  of  the  entries  in  the 
minute-books  of  the  company,  to  which 
the  plaintiffs  might  have  obtained  access 
certainly  immediately  after  the  institution 
of  the  suit,  and  at  any  time  they  thought 
fit.  The  plaintiff  J.  WiUiama  inspected 
the  books  and  aeoounts  as  he  pleased ;  and 
although  the  other  plaintiff  was  refused  to 
be  allowed  to  examme  the  accounts  on  his 
personal  application,  it  does  not  appear 
that  lie  ever  applied  in  writing,  or  in  any 
formal  manner,  for  leave  to  inspect  the 
books  of  the  company ;  nor  does  it  appear 
probable,  from  the  evidence,  that  if  he 
had  done  so  he  would  have  been  refused. 
The  bill  will  therefore  be  dismissed, 
with  costs,  as  against  these  defendants; 
and  as  regards  the  other  three  defendants, 
the  cause  will  stand  over,  with  liberty  to 
the  plaintiA  to  ammd  by  adding  them  or 
their  repreaentativea  as  pardes.  Liberty 
to  apply  will  be  reserved  to  all  parties, 
in  ease,  on  further  eonsidoing  the  small 
amount  in  question  and  the  probable  ex- 
pense, the  pluatib  should  determine  not 
to  prosecute  tlie  present  proceedings  any 
further. 

Mr,  R.  PdJ««r,— Many  of  the  parties 
who  had  bean  added  by  way  of  amend- 
ment, and  against  whom  the  bill  was  dis- 
missed, had  been  added  upon  the  answer 
of  the  original  defendants  coming  in ;  by 
the  answer  they  insisted  that  all  persona 
living  who  had  acted  as  members  of  the 
provisional  committee,  and  the  representa- 
tives of  such  as  were  dead,  were  necessary 
parties  to  the  suit,  and  they  required  such 
peraona  to  be  made  partiea  aecMdingly. 

The  Maana  or  the  Rollb.— I  do  not 
consider  a  plaintiff  is  |ustifled  in  making  a 
person  a  pwty  to  a  suit  because  the  deftn- 
dant  insists  upon  it,  I  shall  make  a  de- 
cree in  the  terms  I  have  mentioned. 
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VIHEY  t.  CHAFLIN. 


FOLL  Court 

A  f  PEAL. 

March  10  ; 
April  21,38; 
May  8. 

Vendor  and  Purchaser  —  Execution  of 
Conoeyanee — Pat/ment  of  Purehaee-Monejf, 

Where  a  purehater  reguiree  the  deed  of 
eonvepanee  to  him  to  be  executed  bjf  the 

vendor  in  the  pretence  off  and  to  be  attested 
htf,  his  ( the  purchaser's )  solicitor^  that  re- 
quisition  ought  not  to  be  refuted  unless  there 
are  special  circumstances  justifying  the  re- 
fusal. 

The  potseseion  by  the  vendor's  solicitor 
of  the  executed  eonveyanect  with  the  signed 
receipt  for  the  contidertUion  money  indorsed, 
is  not  in  itself  an  authority^  to  the  aolieUor 
to  receive  the  purchase-money, 

j^lthaugh  a  purchaser  has  not  a  right  in 
every  ease  to  insist  upon  the  vendor  being 
presold  when  the  purchase-money  is  paid, 
the  vendor  is  not  entitled  to  refuse  compU- 
anee  vith  a  request  of  this  description  when 
eireumaiances  arise  which  are  sufieieut  to 
justify  it. 

This  was  a  suit  instituted  for  the  purpose 
of  enforcing  specific  performance  of  a  con- 
tract for  sale  of  certain  freehold  property  at 
Gravesend,  and  to  restrain  the  vendor  from 
proceeding  in  an  action  commenced  against 
the  plaintifis,  the  purchasers,  for  the  pur- 
chase-money. The  contract  was  dated  the 
15th  of  Octoher  1857)  and  was  signed  by 
the  defendant,  John  Chaplin,  and  was  in- 
dorsed upon  c»tain  printed  particular! 
and  conditions  of  sale,  subject  to  which 
the  contract  was  made.  The  third  of  these 
conditions  provided  for  the  payment  of 
the  purchase-money  to  the  Tendor  at  the 
office  of  his  solicitor.  The  plaintiff  James 
Viney  entered  into  the  contract  on  behalf 
of  himself  and  William  Giles,  they  being 
jointly  interested  in  the  purchase.  Mr. 
Steele,  who  acted  as  the  vendor's  solicitor, 
delivered  to  the  plaintiff  Viney  an  abstract 
of  the  title,  from  which  it  appeared  that 
Chaplin  was  mortgagee  in  fee  with  power 
of  sale,  the  mortgage  being  made  to  him 
as  sole  acting  executor  and  toustee  of 
James  Harmer,  deceased.  Before  accepting 


the  title,  the  plaintiffs  discovered  a  regis- 
tered judgment  affecting  the  property,  sad 
which  had  been  entered  up  by  George 
Carew  for  52U.  2s.  and  costs,  and  theit 
solicitora,  on  the  22nd  of  October  1857, 
required  that  the  judgment  should  be  sstii- 
fied.    It  was  subsequently  arranged  that 
this  judgment  should  be  pnrehased  for 
lOOi.,  of  which  6M.  was  to  be  contributed 
by  Mr.  Steele  and  the  remaining  50i.  by 
the  plaintiffs,  and  that  the  property  should 
be  released  from  the  judgment.    On  the 
19th  of  December  1857.  Mr.  Steele  seat 
to  the  plaintiffs'  solicitors,  for  their  approvsl, 
a  draft  of  the  assignment  of  the  judgment 
to  Mr.  Steele,  and  this  was  approved  of. 
Shortly  afterwards,  the  plaintiffs  accepted 
the  title  on  the  terms  of  these  arrange- 
ments, and  on  the  24th  of  December  they 
submitted  the  draft  conveyance,  to  whidi 
Steele  was  a  party  in  respect  of  the  judg- 
ment, for  the  approval  of  Steele,  onbdisif 
of  himself  and  Chaplin.  These  drafts  were 
returned  approved  by  Steele.    In  c(mse> 
qnenoe  of  the  delay  which  had  occoned 
with  reference  to  the  judgment,  Giles  hsd 
invested  his  money  in  consols,  and  he  wu 
unable,  in  consequence  of  the  transfer 
books  being  closed,  to  sell  out  the  stock 
when  the  parties  were  ready  to  complete. 
The  plaintiffs'  solicitors  therefore  applied 
for  a  delay  until  the  7tfa  of  January  1858; 
and  they  sent,  on  the  31st  of  December 
1857,  the  engrossments  and  drafts  to  Steele 
for  examination.    On  the  28th  of  Decem- 
ber the  plaintiffs'  solicitors  had  in  a  letter 
to  Steele  intimated  that  they  would  be 
obliged  by  his  procuring  Chaplin's  attend- 
ance at  tiie  completion  of  Uie  pnrehsse. 
On  the  1st  of  January  Steele,  who  had 
preriously  declined  to  allow  Chaplin  to 
execute  the  eonveyanee  in  the  preaenee 
of  the  plaintiffs  and  had  threatened  an 
action  for  the  purchase-money,  wrote  to 
the  plaintiffs'  solicitors,  stating  that  he  had 
obtained  Chaplin's  execution  of  tbe  deedi 
and  would  delay  taking  any  steps  uotil 
after  the  7th  of  January.    On  the  2nd  of 
January  the  plaintiffs'  solicitors,  Messrs. 
Temple  &  Windsor,  wrote  to  Steele  as 
follows : — "  In  five  letters  to  you  we  hare 
expressed  what  might  have  been  considered 
more  than  a  wish  to  see  Mr.  Chaplin  ex- 
ecute these  conveyances.    We  are  unable 
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dten  to  appreciate  the  motive  for  yonr 
obtaining  Mr.  Chaplin's  execution  without 
OUT  being  present.  To  prevent  misunder- 
stsading  at  last,  we  beg  to  say  we  require 
to  see  Mr.  Chaplin  re-execute  and  to  pay 
the  parchase-money  to  him." 
Mr.  Steele's  reply  was  as  follbws 
"  Chaplin  to  Viney. 

"  Jan.  Ml.  18<8. 
"  Dear  Sirs, — ^Ton  are  not  entitled  to 
tee  Mr.  Chaplin  execute  the  conveyance, 
md  I  have  in  my  letters  Infonned  yon 
that  meh  will  not  be  permitted.  As  to 
your  new  requisition,  that  the  purchase- 
money  shall  be  received  by  him  personally, 
I  have  also  to  inform  you  that  it  will  not 
be  complied  with.  I  mast  beg  you  to 
fiiTonr  me  with  a  letter  by  bearer,  stating 
whether  or  not  the  appointment  for  three 
o'clock  on  Thursday  is  to  stand,  that  I 
may  apprise  Mr.  Carew.  In  the  event  of 
yovr  declining  to  complete  then,  and  to 
seeept  my  clerk's  attestation  to  the  execu- 
tion of  the  conveyances  by  Mr.  Chaplin, 
and  to  pay  the  purchase-monies  to  me  or 
my  clerk  ahonld  I  be  absent,  I  r^pret  that 
no  coarse  will  be  left  me  but  to  resort  to 
legal  proceedings,  and  beg  to  be  informed 
in  yonr  letter  by  bearer  whether  or  not 
you  will  accept  service  of  process  against 
Mr.  Viney." 

On  the  same  day  the  plaintiffs*  solicitors 
tiered,  by  letter,  to  submit  the  points  in 
difference  to  counsel  for  arbitration.  On 
the  6th  of  January  Mr.  Steele,  by  letter, 
informed  the  plaintiffs*  solicitors  that  he 
had  commenced  an  action  in  the  Court  of 
Exchequer  in  the  name  of  Chaplin,  and 
tbtt  he  hfkd  tent  the  writ  to  Gravesend  for 
petsonal  aenrice  on  Yiney.  The  conclusion 
of  the  letter  was  as  follows 

"  If  you  will  complete  to-morrow  at  the 
^pointed  time,  I  will  accept  the  costs  out 
itf  pocket  of  the  writ.  Previously  to  issuing 
the  writ  I  completed  with  Mr.  Carew  and 
ttecated  the  conveyances  to  your  clients." 

On  the  7th  of  January  the  plaintiffs 
*nd  thdr  solicitor  attended  at  Mr.  Steele's 
office  to  complete  the  purchases,  accord- 
ing to  the^  appointment,  and  a  statement 
of  the  sum  payable  by  the  plaintiffs  was 
delivered  to  Mr.  Windsor  by  Mr.  Steele's 
rink.  They  were  then  informed  in  an- 
**cr  to  theLr  inquiry,  that  Mr.  Chaplin 
*H  not  there.    The  required  amount  of 


purchase-money,  interest  and  costs  (965/. 
6s.)  the  plaintiffs  were  ready  to  pay,  and 
accordingly  they  went  to  Chaplin's  resi- 
dence, and  remained  there  for  an  hour  in 
the  expectation  of  his  returning.  Upon 
their  leaving  they  left  a  message  in  writing 
for  Chaplin,  stating  that  they  had  come  to 
tender  him  the  965/.  5«.  On  the  following 
day  the  plaintifi  called  three  timet  at  the 
residence  of  Chaplin,  who  refused  to  see 
them.  Viney  then  left  the  following  letter 
for  him 

"  London,  Jan.  SOi,  18S8. 
**  Dear  Sir,— I  bought  four  houses  from 
you,  and  I  am  willing  and  desirous  of  pay- 
ing the  purchase-money  to  you.  I  have 
already  had  to  pay  50/.  over  my  purchase- 
money  to  make  the  title  good  by  buying 
up  a  judgment.  Pray  assist  me,  either 
by  meeting  me  at  Mr.  Steele's  to-day  at 
any  time  you  may  name,  or  ask  Mr.  Steele 
to  send  the  deeds  and  papers  to  yonr 
house.  Yon  will  excuse  me  for  saying  I 
prefer  paying  my  purchase-money  to  you 
personally.  Mr.  Steele  has  issued  a  writ 
agunst  me  on  the  5th  or  6th  of  this  month, 
although  he  had  written,  giving  me  till  the 
7th  to  pay.    Yours  truly, 

"  J.  Viney." 

Mr.  Chaplin." 
This  letter  was  returned  unopened. 
Other  letters  passed  between  the  respective 
solicitors  on  the  8th  and  9th  of  January, 
insisting  upon  their  respective  views  of  the 
vendor's  and  purchaser's  rights  on  this 
question.  The  plaintiffs  pleaded  to  the 
action,  and  then  filed  the  bill  in  this  suit 
against  Chaplin  and  Steele,  praying  a 
specific  performance  of  the  contract,  the 
plaintiffs  being  ready  and  willing,  and 
tiiereby  offering  to  pay  to  the  defendanta 
the  said  purchase-money,  together  with 
interest  thereon ;  and  also  praying  that 
the  defendants  might  be  restrained  from 
proceeding  in  the  action.  On  the  11th  of 
February  the  plaintiffs  moved  for  an  in- 
junction before  Kindersley,  V.C.,  and  bis 
Honour  granted  it(l). 

(1)  The  following  is  the  Vice  Chancellor*!  jndg< 
ment : — I  am  not  utlafied  that  this  question  could 
be  tried  at  law.  A  Court  of  equity  and  not  of  law 
is  the  proper  fomm.  The  porcbaur  bad  a  tight  to 
uy,  "  I  will  bar*  the  oonveyanee  tttetted  by  my 
own  Bolidtor,"  though  the  praotioe  ia  the  other  way. 
He  alio  has  a  right  to  pay  his  monty  to  the  vendor 
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March  10.— 5ir  R.  Bethell,  Mr.  Baify, 
and  Mr.  O,  L.  Jtutselt,  on  behalf  of  the 
defendant,  moTed  to  discharge  the  order 
of  Kindersley,  V.C.,  granting  the  injunc- 
tion. 

Mr.  OUute  and  Mr.  Dntee  appeared  for 
the  plaintiA. 

At  the  suggestion  of  the  Court,  an  order 
was  made  by  eonsenti  discharging  the 
order  for  an  injunction,  and  directing  the 
purehaae-nioney  and  interest  to  be  paid 
to  Mr.  Steele  for  the  use  of  Chaplin,  and 
Hr.  Steele  to  band  over  the  deeds  to  the 
plaintiffs ;  the  order  to  be  without  prejudice 
to  any  question,  and  the  cause  to  be 
brought  on  for  hearing,  together  with  the 
appeal  motion,  in  Easter  term  on  the  ques- 
tion of  eoita. 

April  21. — This  cause  now  came  on  for 
hearing,  and  upon  the  appeal  motion. 

Mr.  Glaste  and  Mr.  Drvce,  for  the 
plaintiffs,  said  that  there  were  three  ques- 
tions involTcd  in  the  case:  first,  whether 
a  purchaser  was  justified  in  requiring  to 
see  the  vendor  execute  the  conveyance ; 
secondly,  whether  a  purchaser  was,  under 
any  circumstances,  justified,  or  could  be 
compelled  to  pay  money  to  the  solicitor 
without  the  written  authority  of  the  ven- 
dor ;  and,  thirdly,  whether  such  could  be 
the  case  where  a  purchaser  knew  that  the 
vendor  was  in  effect  a  trustee,  and,  there- 
fore knew  that  the  vendor  was  not  justified 
in  authorizing  his  solicitor  to  receive  the 
money,  and  that  the  purchaser  must  bear 
the  consequences  of  any  default  on  the 

penooslly ;  It  is  the  simple  ud  Dstaml  right,  and 
req&irea  no  cue  or  authoritj  to  aupport  it ;  bnt 
■Qtfaority  !■  required  the  other  waj.  Eren  in  « 
paTineiit  under  *  power  of  Bttomejr  or  written 
authority,  and  more  espeoialljp  a  Tcvbal  one,  there 
is  a  risk.  If  the  vendor  were  to  die,  and  the  ex©- 
en  tors  to  find  no  account  of  the  mon^,  they  might 
bring  an  aetiot  for  it,  and  the  parobaser  woold 
then  have  to  prove  his  authority  to  pay  to  the 
attorney.  If  a  power  of  attorney  compelled  a 
debtor  to  pay  to  the  attorney,  then  the  attorney 
would  have  a  right  of  aetion  himself  in  his  own 
name.  A  debtor  baa  a  right  to  say,  "  I  will  pay  to 
my  creditor  and  to  no  one  else ;"  and  I  should  re- 
quire authority  to  shew  me  that  that  which  is  the 
common  rale  of  nature  is  not  the  rule  of  law.  The 
law  is  plain,  subject  to  what  may  exist  in  tpecial 
eases.  A  creditor  has  no  right  to  insist  that  the 
money  shall  be  piUd  to  his  attnnmr  or  to  any  oas 
tlse.  Under  thne  circnmstanoe^  the  setioa  most 
be  restrained,  and  the  iitjunetiui  gnuted. 


part  of  the  solicitor.  Upon  the  first  qiMS> 
tion  they  contended  that  in  feoSSnents  ths 
purchaser  was  entitled  to  the  presence  of 
the  vendor  on  the  land  to  deliver  setnn ; 
that  if  the  conveyance  were  not  exeented 
in  the  presence  of  the  purchaser's  soli- 
citor or  his  clerk,  the  purchaser  might 
hereafter  have  considerable  difficulties  ia 
proving  the  execution ;  and  that  the 
PttrchMer  eonld  not  be  {nrotected  against 
forgery— tfamiaa  v.  Joktuon  (S),  Qkmt 
V.  mtller  (8),  Rgle  r.  Hag^  (4). 
Lord  St.  Laniard^  HMdy  Book,  M. 
Upon  the  second  point  they  contended 
that  the  object  of  the  purchaser  was  to  have 
some  evidence  of  the  authority  having  been 
really  (pven,  and  in  the  present  ease  the 
series  of  verbal  messeiges  sent  by  Mr.  Chap- 
lin could  not  be  required  to  be  made  a  link 
in  the  purchaser's  title.  Upon  this,  and 
also  on  the  third  point,  they  cited— 

Dart'a  Vendor*  and  Purchaurti  Sxd  ad. 
428,  429. 

Lord  St,  Leonard**  Fend,  and  Pur.  549. 

Hope  V.  LiddeU,  31  Beav.  183. 

Rovntree  v.  Jacob,  2  Taunt.  141. 

Wamgh  T.  Wffche,  2  Drew.  318 ;  a.  c. 
SS  Law  J.  Rep.  (n.s.)  Chanc.  833. 

Rowland  v.  WUherden,  3  Mac.  &  6. 
568;  8.  c.  21  Law  J.  Rep.  (h.s.) 
Chanc.  480. 

Hughes  v.  Norri*,  9  Hare,  636  ;  s.  e. 
21  Law  J.  Rep.  (n.s.)  Chanc.  761. 

StrattOH  V.  Rattally  2  Term  Rep.  366. 

Wilkinson  v.  Candlish,  3  Exch.  Rep. 
91;  s.  c.  19  Law  J.  Rep.  (n.s.) 
Exch.  166. 

Re  Fryer,  3  Kay  &  J.  317  ;  a.  c  26 
Law  J.  Rep.  (n.s.)  Chanc.  898. 

WOb  V.  Led»a$n,  1  Kay  &  J.  385. 

Sir  A.  Bethatt,  Mr.  Bailtf  and  Mr.  O.  £. 
Rntsell,  for  the  defendante,  saidf  tiuit  in 
this  case  there  were  twp  points  of  great 
professional  importance,  and  that  the  coata 
were  to  be  arrived  at  by  the  decision  of 
these  two  abstract  propositions.  It  had 
been  contended,  first,  that  a  purchaser 
may  require  that  the  vendor  should  exe- 
cute the  conveyance  in  the  prsseace  of  a 
person  deputed  by  the  purchaser  to  attend 

(2)  2IL»wTimas,89|s.e.22LawJ.A^(nA> 
as.  207. 
(8)  9  Besv.  497. 
(«)  1  Jae.  ft  W.  2S4. 
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Um  execntion ;  and,  Mcondly,  tbat  tbfl 
Tender  in  th»  case  being  a  tnutee,  the 
money  mnit  be  paid  into  hii  own  personal 
band,  and  cannot  safely  be  paid  by  the  pur- 
diiser  to  any  other  person.  As  to  the  first 
jvoposition,  if  earned  into  e&ct,  the  ineon- 
Teoienee  would  be  monstrous.    The  con- 
nyuig  parties  mi^t  be  fourteen  or  fifteen  in 
■nmber,  and  if  the  theory  of  the  pnrdhaaer 
being  allowed  to  see  the  execution  were 
recognised,  the  purchaser  might  require  all 
lbs  persons  to  come  to  tiie  particular  plaoe 
at  which  it  was  provided  the  purchase 
■hould  be  completed.  If  it  were  laid  down 
that  purchasers'  solicitors  might  require 
sny  particular  things  to  be  done,  the  re- 
ipoDsibility  would  rest  upon  them  in  case 
of  their  omission  in  any  one  of  them,  from 
which  loss  might  arise.    This  was  illus- 
Irsted  by  the  special  conditions  of  sale 
which  were  now  adopted,  and  which 
•hewed  that  there  was  a  constant  warfore 
between  these  principles  and  the  eonvey- 
ancers.   This  rendered  it  undesirable  to 
lay  down  any  such  abstract  propontion  as 
that  contended  for  by  the  plaintifla — Bor* 
radaUe  v.  Smart  (5).  As  to  the  second  pro- 
position, it  was  inapplicable  to  this  case, 
there  being  nothing  to  justify  the  requisi- 
tion. Hr.  Chaplin  did  not  stand  in  the  posi- 
tion of  a  trustee ;  the  mortgage  was  to  him- 
self, and  the  money  was  part  of  the  ordi- 
nary assets  of  Harmer,    The  loose  manner 
in  which  the  words  "  trust"  and  "  trustee" 
were  used,  proved  a  fertile  source  of  incon- 
Tenienee.    But  if  it  were  conceded  that 
Chaplin  waa  a  tmstee,  the  plaintiffs  over 
and  over  again  received  intimation  that  the 
natter  was  in  Steele's  hands,  and  they 
■ever  requested  that  Chaplin  should  sign 
a  request  to  pay  the  money  to  Hr.  Steele. 

Mr,  QUuB,  in  reply. — Mr.  Chaplin  was 
a  tmstee,  as  the  debts,  &&  of  the  testator 
were  all  paid — Pbillipo  v.  Muatningt  (6). 

May  8. — The  LoBD  Chancellok. — I 
cannot  proceed  to  deliver  my  opinion  upon 
the  question  we  are  called  upon  to  deter- 
mine without  expressing  my  deep  regret 
St  the  amonnt  of  litigation  which  has  taken 
phwe,  and  the  consequent  ezpoiae  which 
has  been  unnecessarily  and,  I  am  com- 

(5)  f  Weekly  Rep.  270. 

(6)  SUyL&Cr.MS. 


pelled  to  add,  vezatiously  occasioned  to 
the  parties.  The  purchase-money  having 
been  paid  on  an  understanding  that  it  was 
not  to  prejudice  the  right  to  have  the  judg- 
ment of  the  Court,  the  parties  are  entitled 
to  our  decision,  upon  which,  so  fsr  as  they 
are  concerned,  nothing  but  the  question  of 
costs  now  remains.  With  respect  to  the 
defendant  Chaplin,  be  has  ceased  to  be  in- 
terested even  to  this  extent,  for  we  have 
received  his  solicitor's  aasnruee  that  no 
demand  for  costs  is  intended  to  be  made 
upon  him.  The  questions  we  are  called 
upon  to  decide  are,  whether  a  purchaser 
has  a  right  to  insist  upon  having  a  convey- 
ance attested  by  a  solicitor  or  by  a  witnesa 
of  his  own  selection  ;  and  whether  he  has 
also  a  right  to  require  that  the  money  shall 
be  paid  to  the  vendor  personally.  Upon 
these  questions,  as  to  which  the  Court 
was  strongly  pressed,  at  one  period  of  the 
argument,  to  give  an  opinion  in  the  ab- 
stract, there  is  very  little  in  the  way  of 
authority  to  be  found.'  The  reason  of  this 
is  obvious ;  sales  and  purchases  are  gene- 
rally conducted  with  mutual  eonfidence. 
Each  party  is  anxious  for  the  completion 
of  die  transaction,  and  therefore  unwilling 
to  introduce  any  unnecesiary  obstacle  and, 
in  general,  no  necessity  exists  for  any 
unusual  precautions.  Under  ordinary 
circumstances,  therefore,  the  purchaser's 
solicitor  has  no  hesitation  in  accepting  the 
conveyance,  though  he  has  not  witnessed 
its  execution,  or  in  permitting  his  client 
to  pay  the  purchase-money  to  the  solicitor 
of  the  vendor.  But  supposing  circum- 
stances should  arise  in  which  the  purchaser 
may  foel  that  he  ought  to  be  armed  with 
the  most  complete  proof  of  the  transaction, 
is  he  entitled  to  make  himself  peifsetly 
secure  both  as  to  the  execution  of  the  eon- 
veyance  and  as  to  the  receipt  of  the  pur- 
chase-money f  It  is  quite  clear  that  if  a 
purchaser  pays  his  purchase-money  to  a 
person  not  authorized  to  receive  it,  he  is 
liable  to  pay  it  over  again ;  and  it  may,  I 
think,  be  considered  as  established,  that 
the  possession  of  the  executed  conveyance, 
with  the  signed  receipt  for  the  considera- 
tion money  indorsed,  is  not,  in  itself,  an 
authority  to  the  solicitor  of  the  vendor  to 
receive  the  purchas&4noney.  The  diffi- 
culty is  to  see  how  the  purchaser  can  be 
safe  at  all  times  frmn  the  danger  of  paying 
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his  money  to  an  unauthorized  person  with- 
out the  vendor  being  present,  or  having 
expressly  given  to  the  purchaser,  or  bis 
tolieitor,  authority  to  pay  it  in  a  particular 
manner.  The  text  -  books  speak  of  a 
vritten  authority,  but  how  can  the  pur- 
chaser be  sure  that  it  is  genuine  ?  At  all 
eTcntfl,  it  may  impose  upon  him  a  diffi- 
culty in  the  way  of  proof,  which  he  may 
have  a  right  to  object  to.  It  becomes,  as 
it  was  aud  in  the  argument,  a  link  in  his 
chain  of  title  which  may  hereafter  embar- 
rass him,  and  which,  it  may  be  said,  the 
vendor  ought  not  to  be  permitted  to  force 
npon  him«  On  the  other  band,  many  oc- 
casions may  be  suggested  in  which  it  would 
he  most  unreasonable  for  the  purchaser  to 
require  the  presence  of  a  vendor  or  of 
several  vendors  dispersed  in  various  parts 
of  the  country,  and  when  he  may  have 
been  taken  to  have  waived  the  right  to 
the  vendor's  attendance  by  the  conditions 
of  sale,  and  especially  so  in  a  n^tiation 
on  behalf  of  a  person  who  is  not  reaidmt 
in  this  country.  If  the  Covrt  were  to  lay 
down  a  rule  that  the  purchaser,  under  aU 
circumstances,  has  this  right,  it  might,  in 
many  cases,  afford  a  purchaser  a  means  of 
escaping  from  his  contracton  accountof  non- 
compliance with  the  requisition  on  which 
his  title  is  to  rest,  or  might  be  a  ground  for 
a  bill  for  specific  performance.  These  are 
some  of  the  difficulties  with  which  the 
subject  is  embarrassed  on  the  one  side  and 
on  the  other,  and  which  make  me  very  un- 
willing to  decide  any  abstract  question 
with  relation  to  it.  It  will  be  sufficient 
in  this  ease  to  say,  that  if  a  purchaser  has 
not  a  right  in  every  case  to  insist  upon  the 
vendor  being  present  when  the  purchase- 
money  is  paid,  neither  is  the  vendor  en- 
titled to  refuse  compliance  with  a  request 
of  this  description,  when  circumstances 
arise  which  are  sufScient  to  justify  it.  It 
is  not  likely,  in  ordinary  transactious  be- 
tween a  vendor  and  purchaser,  that  the 
attendance  of  the  vendor  will  he  vexa- 
tiously  required,  and  I  think  that  the 
purchaser  ought  to  have  the  right  reserved, 
to  be  used  whenever  the  proper  occasion 
for  its  exercise  arises.  Was  it,  then,  rea- 
sonable or  proper,  in  this  case,  that  the 
purchaser's  solicitor  should  insist  upon 
Mr.  Chaplin  executing  the  conveyance  in 
hii  presence,  and  upon  the  condition  of 


his  receiving  the  purchase -money  ?  I  Isy 
no  stress  upon  the  condition  in  the  con* 
tract,  that  the  purchase-money  was  to  be 
paid  to  the  vendor  at  the  office  of  Hr. 
Steele,  his  solicitor ;  nor  is  it  necessary  to 
consider  whether  Mr.  Chaplin  was  or  was 
not  a  trustee,  although  the  cases  shew  tiiat, 
where  there  is  a  trustee,  a  purchaser  miy 
incur'  considerable  risk  in  paying  to  the 
solicitor  of  the  trustee ;  but  this  is  a  ques- 
tion of  degree.  What  I  rely  npon  is,  tlie 
conduct  of  the  vendor  and  bis  solicitor 
throughout  the  transaction,  which,  in  my 
opinioD,  was  sufficient  to  raise  in  the  mind 
of  the  purchaser's  solicitor  an  impression 
that  more  than  the  ordinary  precaution  wss 
necessary  to  he  taken,  and  to  justify  him 
in  seeing  the  vendor  and  insisting  upon 
his  taking  a  personal  part  in  the  comple- 
tion of  the  purchase.  The  protest  and 
refusal  of  the  vendor's  solicitor  to  allow 
him  to  execute  the  conveyance  in  the  pre- 
sence of  the  purchaser's  solicitor,  with  an 
intimation  of  his  intention  to  bring  an 
action  for  the  purchase-money,  was  nnne- 
cessary  and  unreasonable.  The  requisi- 
tion that  the  purchase -money  should  he 
paid  to  Mr.  Steele  or  bis  clerk,  was  one 
which  he  certainly  was  not  warranted  in 
making;  and  the  action,  brought  hastily 
and  vexatiously,  placed  the  parties  in  a 
position  of  hostility,  which  was  not  justi- 
fied on  the  part  of  the  vendor's  solicitor; 
and  all  this,  followed  up,  as  it  was,  by  the 
determination  of  the  vendor  to  refuse  all 
access,  and  to  oppose  every  endeavour  to 
tender  the  purchase-money,  justified  the 
purchaser's  solicitor  in  refusing  to  act  upon 
the  mess^es  received  through  variow 
persons  that  he  was  to  pay  th^  money  to 
Mr.  Steele,  and  in  determining  that  he  had 
no  sufficient  authority  which,  under  all  die 
circumstances,  it  would  be  safe  and  proper 
for  him  to  rely  upon.  I  think,  therefore, 
that  the  action  in  the  Court  of  Exchequer 
was  commenced  without  any  necessity  and 
without  any  justification,  and  that  it  ought 
to  be  restrained ;  that  the  injunction  u 
prayed  must  be  granted  ;  and  that  the 
defendant  Mr.  Chaplin  must  pay  all  the 
costs,  both  at  law  and  in  equity. 

Lord  Justicx  Knioht  Bbdce.— It  ii 
not  necessary,  for  any  purposes  of  this 
cause,  to  recognise  or  to  deny  the  exist- 
ence of  any  general  rale  applicable  to  the 
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completioii  of  purchases  of  real  estate  sucb 
H  that,  or  either  of  those  asserted  by  the 
pluBtiA,  and  contended  agunst  by  their 
oppMients.  The  particnlw  fiwts  in  the 
present  case  rendered  the  action  brought  in 
Mr.  Chaplin's  name  plainly  unjusUfiable, 
in  my  opinion, — unjustifiable,  I  mean,  in 
equity,  —  wheUier  maintainable  or  not 
maintainable  at  law ;  and  there  were  in  my 
judgment  good  grounds  for  filing  the  bill. 
The  line  of  conduct  which,  previously  to  it 
and  previously  to  the  action,  Mr.  Steele 
thought  fit  to  pursue  gave  Mr.  Viney  and 
Hr.  Giles,  as  I  conceive,  very  clearly  a 
right,— even  if  otherwise,  if  independently 
of  specif  circumstances,  they  would  not 
havehad  the  right^to  require  more  proof  of 
Mr.  Chaplin's  ezecntion  of  the  conveyance 
than,  before  the  filing  of  the  bill,  had  been 
offered,  and  to  see  that  at  that  time  neither 
Mr. Viney  nor  Mr.  Giles  was  in  defoult  as 
to  the  whole  or  any  part  of  the  purchase- 
money.  Perhaps  the  greater  part  of  Mr. 
Steele's  letter  of  the  5th  of  January,  the 
day  of  commencing,  or  the  day  before 
commencing  the  action,  was  not  in  any 
sense  justifiable.  But  however  this  may 
have  been,  the  expression  **  or  my  clerk, 
should  I  be  absent,"  was  plainly  not  so. 
It  is,  in  my  opinion,  much  to  be  regretted 
that  he  wrote  that  letter,  and  that  a  sub- 
sequent letter  to  Mr.  Chaplin  was  returned 
by  Hr.  Chaplin  unopened.  But  these 
gentlemen  were  not  alone  arbitrary  towards 
the  purchasers  and  their  solicitors ;  they 
vera  that  and  something  more.  1  think 
that  the  coats  of  litigation  here,  and  a  por- 
tion at  least,  if  not  all,  of  those  at  law, 
^ould  be  paid  by  Mr.  Chaplin,  and  that 
Mr.  Steele  ahould  neither  pay  nor  receive 
costs. 

Lord  Jdsticb  Tcjknee. — I  also  think 
that  the  vendor  must  pay  the  costs  of  the 
suit  and  of  the  action.  Before  this  bill  was 
filed  an  offer  was  made,  on  the  part  of  the 
plaintifi  to  complete,  paying  the  purchase- 
money,  the  costs  of  action,  and  interest  to 
the  day,  if  the  vendor  should  attend  and 
neave  the  purchase-money,  and  hand 
over  the  deeds  in  exchMige.  The  ofibr 
vas  not  accepted ;  and  it  must  rest  with 
the  vendor  to  shew  why  it  was  not  ac- 
cepted. The  explanation  ^ven  is  this : 
thst  the  vendor's  solicitor  was  entitled  to 
Rccire  the  purchase  -  money,  either  by 


virtue  of  his  character  of  solicitor,  or  by 
authority  given  to  him  for  that  purpose. 
The  first  of  these  propositions  rests  upon  a 
question  of  law ;  the  second  upon  a  ques- 
tion of  fact.  As  to  the  first,  I  take  it  to 
be  settled  that  a  solicitor  is  not,  by  virtue 
of  his  office,  entitled  to  receive  purchase- 
monies,  even  though  he  may  have  posses- 
sion of  the  deed  of  conveyance ;  and  it 
would  be  strange  if  he  were,  for  it  is  no 
part  of  the  ordinary  duty  of  a  solicitor  to 
receive  money  belonging  to  his  client,  and 
the  deed  of  conveyance  comes  into  his 
bands  for  a  wholly  different  purpose.  As 
to  the  second  proposition,  no  written 
authority  is  produced,  or,  as  it  would  ap- 
pear, has  ever  been  given  by  the  vendor. 
It  is  said  that  no  such  authority  was  asked 
for,  but  I  think  it  was  incumbent  on  the 
vendor,  asserting  the  authority  of  his  soli- 
citor to  receive,  to  produce  that  authority. 
The  soundness  of  the  proposition  as  to  the 
rightof  the  solicitor  to  receive  the  purchase- 
money  may  be  tested  thus  :  —  Suppose, 
after  the  completion  of  the  purchase  anJ 
after  the  purchase-money  was  paid  to  the 
solicitor,  the  vendor  should  deny  that  it 
had  been  received  by  him,  and  should  file 
a  bill  in  this  court  claiming  a  lien  on  the 
estate  for  the  unpaid  purchase-money, 
what  defence  could  the  purchaser  make  f 
The  receipt  upon  the  conveyance  would 
be  no  defence  for  him ;  he  could  not  shew 
that  the  law  authorized  the  solicitor  to 
receive  and  his  whole  ease  would  depend 
upon  his  proving  that  the  solicitor  was 
antborized  to  receive;  a  &ct  which  he 
might  have  no  means  of  proving.  I  think, 
therefore,  that  the  purchaser  had  the  right 
of  insisting  either  that  the  vendor  should 
attend  and  himself  receive  the  purchase- 
money,  or  of  requiring  that  there  should 
be  a  written  authority  to  pay  the  solicitor; 
and  the  vendor  not  having  attended,  and 
no  written  authority  having  been  produced, 
I  think  that  he  must  pay  the  costs  of  the 
suit.  Then  as  to  the  action,  it  was  brought 
before  the  expiration  of  the  time  for  which 
the  vendor,  by  his  solicitor,  had  agreed  to 
wait  for  payment  of  the  purchase-money, 
and  it  was  evidently  brought  in  con- 
sequence of  the  purchaser  having  insisted 
that  the  vendor  should  re-execute  the  deed, 
and  should  himself  receive  the  purchase- 
money.    It  was  brooghtf  therefbre,  in 
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Imach  of  an  expresi  agreement,  and  on 
grounds  which,  in  part  at  leait,  were,  in 
my  judgment,  untenable :  I  think,  there- 
fore, that  whether  the  purchaser  wai  or 
was  not  entitled  to  insist  upon  the  re-exe- 
ention  of  the  deed,  the  render  must  pay 
the  coats  of  it.  Under  these  circamstances 
it  is  not  necessary  for  us  to  decide  whether 
the  purchaser  was  or  was  not  entitled  to 
insist  upon  the  re-execution  of  the  deed. 
But  I  do  not  hesitate  to  say  that,  in  my 
opinion,  where  the  purchaser  requires  the 
deed  to  be  executed  by  the  vendor  and 
attested  by  his  own  solicitor,  that  requisi- 
tion ought  not  to  be  refused,  unless  there 
are  special  circumstances  justifying  the 
refiual.  Whether  there  are  special  circnm- 
stances  sufficient  to  justify  refusal,  must 
depend  in  each  ease  upon  the  partieular 
facts.  In  this  ease  I  have  no  douht.  I 
think  that  what  I  have  here  stated  is  well 
supported  by  the  authtn-ity  of  Lord  ^t. 
Leonards,  in  what  he  has  said  on  the  sub- 
ject of  mortgages.  It  was  attempted,  on 
the  part  of  the  vendor,  to  distinguish 
between  the  case  of  mortgages  and  that 
of  purchases,  but  I  think  that  the  distinc- 
tion is  in  this  respect  unfounded. 


EllTDEKSLXT,  V.C.I    BLAOROVK  V.  BRAD- 
Feb.  1.  /  SHAW. 

Will — Name  and  Jnu  Clatue — For- 
feiture, 

A  testator  devised  Hit  estates  to  trustees 
m  tntstfor  A.  upon  attaining  the  age  of 
twenty-jive,  for  life,  with  remainder  to  the 
heirs  male  of  his  body,  and  toith  ultimate 
remainders  over ;  and  he  directed  that  the 
persons  who  should  severally  come  info  pos- 
session, if  they  should  be  of  the  age  of  twenty- 
one  years,  or  if  under  that  age  then  within 
twehe  months  i^fier  attaining  that  aye,  should 
atswne  the  surname  and  arms  of  the  tes- 
laioTf  they  respeetivetg  net  being  of  that 
name;  and  in  ease  taty  of  wcA  persons 
akenid  refiae  or  dieeontinue  to  take,  assume 
and  use  such  surname  and  arms  respectively 
for  the  spaee  ef  twdve  months  after  they 
shouid  several^  become  entitled,  then  the 
estate  of  any  person  so  offending  should, 
from  and  after  the  expin^ion  of  the  said 
twdoe  mmOs,  enwe  and  determine,  and 


should  go  over  to  the  nemt  person  eetiHei. 
A.  B,  «po«  tUtainii^  tmenty-one  awnscd 
the  name  and  arms  iff  the  teOator,  mdeema 
inio  possession  of  the  estates  at  tseentg-Jks 
years  of  age,  Sameyears  afterwardsA.  B, 
discontinued  to  use  the  required  name  and 
arms  for  above  twelve  months : — Held,  tAs( 
a  forfeiture  had  taken  place,  and  thai  the 
estate  determined  and  went  over. 

This  was  a  special  case  brought  before 
the  Court  for  the  purpose  of  raising  a 
question  as  to  the  construction  of  a  clause 
in  the  will  of  John  Blagrore,  dated  the 
Srd  of  February  1824,. by  which  he  de- 
vised certain  real  estates  iuehiding  pn^ 
perty  in  Jamaica,  to  trustees,  upon  trast  to 
raise  and  pay  various  annuities  therein 
specified,  and  subject  thereto  to  pay  the 
rents,  issues  and  profits  to  his  daughter, 
Eliza  Bradshaw,  for  life,  and  after  her 
decease  to  pay  the  sum  of  3,000/.  pet 
annum  to  Henry  Bradshaw  until  he  should 
attain  the  age  of  twenty-five,  with  a  direc- 
tion to  accumulate  the  residue :  and  that 
when  and  as  soon  as  the  said  H.  Brad- 
shaw should  attain  the  age  of  twenty-five 
years,  and  not  sooner,  he  should  be  let 
into  possession  of  the  whole  rents  snd 
profits  of  the  estates ;  and  the  trustees 
were  to  stand  seised  thereof  for  the  benefit 
of  the  sud  H.  Bradshaw  and  his  assigns 
for  the  term  of  his  natural  life  ;  and  after 
his  decease,  in  trust  for  his  first  and  every 
other  son  severally  and  snecessivdy  ac- 
cording to  their  seniorities,  in  tail  male ; 
and  in  de&ult  of  issue  of  the  stud  H .  Brad- 
shaw there  was  a  devise  pver  in  favour  of 
the  sons  of  the  testator's  daughters,  Isabella 
Coore  and  Charlotte  Parkyns,  and  the  issue 
male  of  such  sons.  The  will  then  contained 
the  following  proviso : — "  Provided  always, 
and  it  is  my  will  and  desire,  and  I  do 
hereby  direct  that  ^1  and  every  the  sons 
of  my  said  respective  daughters,  Elisa 
Bradshaw,  Isabella  Coore  and  Charlotte 
Parkyns,  and  the  issue  male  of  such 
sons,  shall,  within  the  apaoe  of  twelve 
calendar  months  next  ^er  they  shall 
severally  become  entitled  in  possesWM 
unto  any  of  my  said  ^mtatiOBs,  artatei^ 
messuages,  lands,  tenemeata  and  hendita- 
ments,  under  and  by  virtaa  of  Uiis  my  will, 
if  they  shall  severally  be  of  the  age  of 
twenty-one  yean  whoi  they  shall  so  re- 
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ipeetiTdy  become  entitled  as  aforesaid, 
but  if  tliejr  shall  be  then  under  that  age, 
then  witfaio  twelve  calendar  months  after 
tbey  shall  attain  that  age,  assume  and 
take  upon  themselves  respectively  the  sur- 
name of  Blagrove,  they  respectively  not 
betDg  of  that  name,  and  by  such  name 
only,  and  no  other,  thenceforth  shall  style 
ud  subscribe  themselves  respectively  in 
all  deeds,  instruments  and  writings,  and  on 
sD  oAer  occasions,  and  also  sh^  and  do 
Iwar  the  armi  of  my  family  alone,  and 
do  and  shall  apply  for  u)d  endeavonr  to 
obuin  an  act  of  parliament  or  proper 
licence  from  the  Crown,  or  take  such  other 
means  as  may  be  requisite  to  enable  and 
aathorize  them  respectively  to  take,  use 
and  bear  the  surname  and  arms  of  Bla- 
grove; and  in  case  any  of  the  persons 
aforesaid  shall  reAise,  decline,  neglect  or 
diicontinue  to  take,  assume  and  use  such 
ramame  and  arms  respectively,  or  shall 
nfiise  or  neglect  to  endeavour  to  obtain 
such  act  of  parliament  or  licence  as  afore- 
said for  that  purpose,  for  the  space  of 
twelve  calendar  months  after  they  shall 
severally  so  become  entitled  as  aforesaid, 
or  shall  respectively  attain  the  age  of 
twenty-one  as  aforesaid,  then,  and  so  often 
as  the  case  shall  happen,  the  estate  and 
interest  of  every  such  person  so  offending 
in  the  premises,  of  or  in  the  said  plantations, 
estates,  messuages,  lands,  tenements  and 
hereditaments,  shall  ^om  and  immediately 
after  the  expiration  of  the  said  space  of 
twelve  calendar  months  cease,  determine 
and  be  void  to  all  intents  and  purposes 
wbatsoever,  and  every  the  said  planta- 
tions and  estates^  messuages,  lands,  tene- 
nenta  and  hereditaments  so  devised  as 
sAiresaid,  ahall  immediately  thereupon  go 
to  the  person  or  persons  vho  shall  then  be 
next  in  remainder,  under  or  by  virtue  of 
the  devises  and  limitations  hereinbefore 
contained,  in  the  same  manner  as  if  he  or 
Uiey  so  offending  being  tenant  for  life 
or  in  tail  were  then  acUi^ly  dead  without 
iiSDe  heritable." 

The  testator  died  on  the  9th  of  April 
1824,  leaving  the  said  H.  Bradshaw,  an 
inbnt  of  five  years  old,  him  surviving, 
Eliza  Bradshaw  died  in  May  1839. 
H.  Bradshaw,  within  twelve  months 
i^ler  hfi  had  attained  the  age  of  twenty- 
QnCf  obtained  the  royal  licence  that  he 
Kav  SsaiBib  ZXVII.— Caua 


and  his  issue  might  thenceforth  take,  use 
and  bear  the  surname  of  Blagrove  in  lieu 
of  that  of  Bradshaw,  and  that  he  and  they 
might  bear  the  surname  of  Blagrove  only. 
He  attained  the  age  of  twenty-five  in  No- 
vember 1844,  when  he  was  let  into  posses- 
sion of  the  rents  and  profits  of  the  estates 
devised  by  the  will.  He  continned  to  use 
the  name  and  arms  of  Blagrove  untU 
November  1856,  when  by  virtue  of  royal 
licence  he  resumed  the  surname  of  Brad- 
shaw, and  had  ever  since  continued  to  use 
that  name  and  to  bear  the  arms  of  Brad- 
shaw alone,  instead  of  the  name  and  arms 
of  Blagrove.  He  had  no  male  issue  ;  and 
the  estates  devised  by  the  will  were  now 
claimed  by  the  plaintiff,  Henry  John  Bla- 
grove, who  was  the  infant  soiv  of  another 
of  the  testator's  grandsons,  who  had  during 
his  life  assumed  and  borne  the  surname  and 
arms  of  Blagrove,  and  who  died  in  March 
1854. 

Tbe  question  was  now  argued,  whether 
a  forfeiture  had  been  committed  by  Henry 
Bradshaw  (formerly  Blagrove)  under  the 
name  and  arms  clause  in  the  above  will. 

Mr.  Qlaue  and  Mr,  Nalder  appeared 
for  the  plaintiff,  and  contended  that  a  for- 
feiture of  the  estates  had  beeh  committed 
by  H.  Bradshaw. 

Mr,  Saily  and  Mr.  Berkeley,  for  the 
defendant,  H.  Bradshaw,  submitted  that 
the  rule  was,  that  a  clause  purporting  to 
divest  an  estate  must  be  clear  and  specific, 
and  must  be  construed  strictly.  The  terms 
of  this  clause  were  by  no  means  certain, 
and  to  bring  the  case  within  it,  the  discon- 
tinuance to  use  the  name  and  arms  of 
Blagrove  must  take  place  within  twelve 
months  after  the  tenant  should  come  into 
possession — Doe  d.  Lweomhe  t.  Yatet  (1). 

KiNDBRsLET,  Y.C.  —  I  feel  no  doubt 
about  the  meaning  of  this  clause,  although 
at  first  it  might  appear  doubtful,  and  I 
confess  that,  in  framing  such  a  clause, 
I  should  not  express  it  in  the  same 
terms.  The  rule  is,  that  where  there  is  a 
clear  and  specific  devise,  wheUier  for  life 
or  not,  any  clause  purporting  to  direst  the 
estate  so  given  must  be  construed  with 
great  strictness ;  and  unless  the  Court  is 

.  (1)  fi  B.  &  Aid.  <44|  a.  o.  1  PswI.  &  Ry.  187. 
8L 
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■atisfied  that  the  precise  termi  of  the  con- 
tingency are  iblfllled,  the  elauae  cannot 
have  the  effect  of  divesting  the  evtate.  It 

does  not  appear  to  me  that  there  is  any 
reasonable  doubt  in  this  case  as  to  the, 
effect  of  the  words  used.  The  estate  was 
given,  after  certain  limitations,  to  the  son 
of  Eliza  Bradshaw  for  his  life,  with  limit- 
ations over  to  the  heirs  male  of  his  body, 
and  with  ultimate  limitations  to  the  eons 
of  the  two  daughters  of  the  testator  and 
their  issue  in  strict  settlement.  The  per- 
son who  was  first  entitled  to  a  life  estate 
was  H.  Bradshaw  ;  and  the  question  is, 
whether  the  estate,  which  was  dearly 
vested  in  him,  has  become  divested  under 
the  terms  of  the  name  and  arms  clause  in 
the  will.— [His  Honour  then  read  the 
clause.] — The  first  question  is,  whether 
H.  Bradshaw  cornea  within  the  description 
of  the  person  mentioned  in  the  directing 
part  of  the  clause?  Now,  in  describing 
the  persons  to  whom  it  is  to  apply,  the 
testator  describes  them  as  the  sons  of  his 
daughters  Eliza  Bradshaw,  Isabella  Coore 
and  Charlotte  Parkyns,  and  their  issue 
male,  and  they  are  required,  supposing 
they  are  of  age,  to  assume  and  take  upon 
themselves  respectively  the  surname  of 
Bli^rove  only,  within  twelve  months  next 
after  they  shall  severally  become  entitled 
in  possession.  Then,  when  he  comes  to 
the  gift  over,  the  direction  is,  *'  that  in 
case  any  of  the  persons  aforesaid  "—that 
is,  all  the  sons  of  his  daughters  and  their 
issue,  whether  they  bear  the  nsme  of  Bla- 
grove  or  not, — "  shall  reiiise,  decline,  neg- 
lect or  discontinue  to  take,  assume  and  use 
such  surname  and  arms."  The  fair  con* 
struction,  therefore,  appears  to  me  to  be, 
that  the  persons  to  whom  the  directing  part 
of  the  clause  applies  are  those  to  whom  the 
divesting  portion  of  the  clause  is  intended 
to  apply ;  ^at  is,  to  all  the  sons  of  the 
daughters  and  their  issue.  It  appears  that 
H.  Bradshaw  had,  upon  attaining  the  age 
of  twenty-one,  and  before  he  came  into 
posiesaion  of  the  estates,  assumed  the  name 
and  arms  of  Blagrove ;  so  that  when  he 
came  into  possession  he  was  then  bearing 
the  name  and  arms,  and  of  course  did  no- 
thing further  for  the  purpose  of  assuming 
them.  The  next  question  is,  whether, 
according  to  the  terms  of  the  pft  over,  in 
the  event  of  discontinuance,  such  gift  over 


can  take  eflfect  unless  the  diseontiaiUDCfl 
should  take  place  within  twelve  months 
next  after  the  party  came  into  possesnon. 
It  appears  to  me  that  there  can  be  bo 
reasonable  doubt  as  to  the  language,  si- 
though  by  ingenuity  it  certainly  might  be 
rendered  doubtful.     Now,  suppose  the 
testator  had  not  used  the  word  "next" 
when  he  spoke  of  assuming  de  novo  the 
name  and  arms,  still,  it  could  only  mean 
next  after ;  but  when  he  comes  to  the  dis- 
continuance, he  uses  the  words  "for  the 
space  of  twelve  calendar  months  after" 
such  discontinuance,  meaning  the  words  to 
apply  indiscriminately  to  the  refusal  and 
discontinuance  for  any  twelve  months.  In 
the  first  instance,  the  testator  directs  the 
person  coming  into  possession  to  take  and 
assume  the  hame  and  arms  within  twelve 
months  next  after  he  shall  come  into  pos- 
session ;  but  when  he  speaks  of  the  case 
of  his  not  being  of  age,  then  he  does  not 
use  the  word  "next,"  as  it  would  have  been 
unnecessary.    And  when  he  comes  to  the 
clause  of  discontinuance  he  again  onnts 
the  word  "next,"  shewing  that  it  was  to 
apply,  as  it  might  be  necessary,  to  any 
twelve  months,  and  aiiy  other  eonstrnetim 
would  make  the  restriction  not  correlative 
with  the  direction.  I  think,  therdbre,  tJiat 
it  is  consistent  with  the  legitimate  use  of 
language,  to  hold  that  the  estate  ceased 
and  determined  upon  the  expiration  of  the 
twelve  months  after  H.  Bradshaw  had 
ceased  to  use  the  name  and  arms  of 
Blagrove. 


MR  ) 
Feb'  20  (    UACLAREN  r.  ataintoh. 

Devise —  Use  and  Enjoyment  of  House- 
Child — Ceasing  to  occupy — Qifl  over. 

A  testatw  devised  a  hoiue  and  premises 
to  tnutees  upon  truH  to  offer  the  use  and 
enjoyment  of  thent  to  the  eldest  of  hi* 
children,  for  the  lime  being,  rent  free,  to 
long  as  he  or  she  should  please;  but  os  re- 
fusal, death,  or  ceasing  to  occupy,  the  t^fr 
teas  to  be  made  to  the  eldest  of  his  other 
children  in  succession,  and  on  the  refvuh 
deathy  or  ceasing  to  occupy  of  all  the  ehii' 
dren,  then  upon  other  trusts  -Held,  titl 
a  personal  occupation  toaa  itUetuUd;  th^ 
oeeaamuU  raidenee  uwuM  he  mfieUid  if 
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Ae  kotM  wag  kept  fumiahedt  and  in  the 
Mcwpatum  ^fa  tervaut,  bul  that  the  pretauee 
mU  tut  be  Set. 

Henry  Stainton,  by  his  will,  dated  the 
ISdi  of  December  1846,  devised  all  his 
beritsble  or  real  estates  in  England,  Wales 
and  Scotland,  or  elsewhere,  unto  and  to 
the  ase  of  his  son  Henry  Tibbatts  Stain- 
too,  James  Maclaren  and  Henry  Dawson, 
and  their  heirs,  upon  trust  that  they  or 
other  the  trustees  for  the  time  being  should, 
within  three  calendar   months  after  his 
decease,  offer  the  use  and  enjoyment  of 
the  house,  garden  and  field  purchased  by 
him  of  Mr.  Holmes,  and  called  Meadow 
Croft,  to  the  eldest  of  his  children  for  the 
tinis  b«ng  (other  than  his  son  H.  T. 
Stsinton),  rent  free,  for  so  long  as  he  or 
they  should  pleaie ;  and  in  case  of  the 
refusal  of  such  eldest  child  as  aforesaid  to 
accept  the  same  within  one  calendar  month 
next  after  the  same  should  be  offered  to 
bim  or  her,  or  in  case  of  his  or  her  death, 
or  ceasing  to  occupy  the  same,  then  and 
m  like  manner  to  offer  the  same  to  the 
next  eldest,  for  the  time  being,  of  his  said 
children  other  than  as  aforesaid,  and  so  on 
in  snceeasion,  according  to  seniority  of 
sge,  and  subject  thereto  the  trustees  were 
to  hold  the  premises  upon  other  tmsts. 

The  testator  died  on  the  6th  of  l>eeem- 
ber  1861,  leaving  seven  children.  The 
tnistees  offered  the  house  and  premises  to 
the  children  according  to  seniority,  and 
after  two  refusals  the  same  was  accepted 
bj  Caroline  Mary  Stainton. 

On  the  10th  of  July  1856  she  married 
the  Rev.  Charles  Sumner  Border,  and 
they  went  to  reside  in  the  Isle  of  Wight ; 
a  servant  and  a  part  of  the  furniture 
were  left  in  the  house,  and  it  waa  alleged 
that  they  occupied  the  house  occasionally 
when  they  came  into  the  neighbonrhood. 

James  Joseph  Stainton,  the  next  in 
waamtjt  ndvised  that  his  sister's  right 
to  the  premises  had  terminated  by  her 
ceasbg  to  occupy  the  same,  and  that  he 
vu  entitled  to  have  the  same  offbred  to 
1dm. 

It  was  accordingly  arranged  that  he 
ihonld  present  a  petition  to  ascertain  the 
opinion  of  the  Court  whether  this  was  an 
occupation  within  the  meaning  of  the 
villi  whether  Mr.  and  Mrs.  Bnriw  were 


entitled  to  retain  possession  of  the  pre- 
mises, and  whether  by  accepting  the  use 
and  enjoyment  of  the  premises  Mrs.  Bur- 
der  could  let  the  premises. 

*  Mr.  Lewin,  for  the  petitioner.— The 
intention  of  the  testator  was  to  provide 
a  residence  for  the  child  willing  to  occupy 
the  premises  as  a  residence.  The  words 
"  use  and  enjoyment"  could  not  apply  to 
a  mere  nominal  occupation.  Actual  re- 
sidence was  made  an  imperative  condition. 
No  gift  of  the  rents  and  profits  could  be 
implied.  In  Rabbeth  v.  Squire  (1)  no 
condition  express  or  implied  was  held  to 
attach  to  the  words  *'  use  and  occupa- 
tion;" but  then  it  waa  a  &rm  subject  to 
ft  rent,  and  also  to  forfeiture  in  the  event 
of  improper  tillage,  though  there  was  no 
direct  gift  over. 

The  Master  of  the  Rolls. — Personal 
occupation  bad  no  reference  to  any  given 
number  of  days  in  the  year.  If  Mr.  and 
Mrs.  Burder  kept  the  house  furnished  and 
occupied  by  their  own  servant,  it  was  such 
an  occupation  as  came  within  the  terms 
of  the  will,  though  they  resided  there  only 
foraday.  The  will  evidently  contemplated 
an  actual  personal  occupation.  If,  how- 
ever, any  claim  to  let  the  house  was  raised, 
he  must  hear  upon  what  grounds  it  could 
be  supported. 

Mr.  Selwyn  and  Mr.  Kenyan,  for  Mn, 
Burder.— The  words  "use  and  enjoyment" 
contemplated  the  most  beneficial  use  of 
the  premises  possible,  and  it  was  only  by 
Mrs.  Burder  leaving  the  premises  unoc- 
cupied by  herself  or  her  tenant  that  any 
resulting  trust  arose. 

Mr.  Bentinch  and  Mr,  AppaeJt  appeared 
for  other  parties. 

The  Mastbr  ov  ths  Rolls. — If  the 
house  could  be  let,  a  child  could  not  cease 
to  occupy  it  except  by  leaving  it  alto- 
gether unoccupied.  No  child  would  refuse 
so  beneficial  an  offer  of  a  house.  It  was 
open  for  Mr.  and  Mrs.  Burder  to  occupy 
the  house  either  personally  or  by  their 
servants,  but  they  could  not  let  the  pre- 

(I)  19  BesT.  77;  s.e.  24  Law  J.  Rep.  (ka) 
ChsDc.  20S. 
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miaet  or  any  part  of  them,  neither  cotUd 
they  make  any  profit  from  the  occapation. 

[m  THE  HOUSE  OF  LORDS.] 
1858.  \  SHAW  0.  MEALE  AND 

March  12, 15, 16.3  rkhnant. 
Mortgage-^Regislralion —  Cofff . 

jfn  aitornejf  hoi  no  lien  for  his  eotU  wpeii 
nal  atate  recovered  for  a  eUent. 

An  order  to  tax  «w<f,  and  a  Matter'e 
aUoeatur  thereom,  eaimof  be  r^fietered  ae 
judgmenU  under  Me  1  ^  2  VttA.  e.  110; 
but  the  rule  absolute  for  payment  of  what 
has  been  found  due  on  the  Masler*$  alloca- 
tur may  be  so  registered. 

Where  suck  a  rule  has  been  registered,  it 
takes  priority  over  all  mortgages  and  pur- 
chases of  a  date  subsequent  to  the  registration^ 
andurithin  five  years  from  the  date  of  regis- 
tration, and  will  retain  such  priority  over 
thentt  though  not  re-registered  within  five 
years,  under  the  2  ^  9  Viet.  e.  11.  But 
any  mortgage  or  purchase  occurring  between 
the  endofthe  fiveyearsand  there-registra- 
tion, will  have  priority  over  it. 

A  mortgage  to  secure  future  advances  will 
not  operate  as  a  security  for  costs  nthse- 
guently  ineurred. 

This  was  an  appeal  against  a  decree  of 
the  Master  of  the  Rolls.  The  real  respon- 
dent was  Remnant.  Neale's  interest  was 
exhausted  hy  the  charges  on  the  estate. 
The  facts  are  fully  stated  in  the  report  of 
the  case  in  the  Court  below  (24  Law  J. 
Rep.  (n.8.)  Chanc.  563).  They  may  be 
summed  up  thus : — Neale  was  a  labourer. 
In  1836  he  employed  Shaw,  an  attorney 
and  solicitor,  to  recover  for  him  an  estate, 
which  he  claimed  as  heir,  against  a  will 
executed  by  a  relative.  Shaw  obtained 
a  verdict  in  ejectment,  and  then  took 
proceedings  in  Chancery,  under  which, 
in  August  1837,  the  title-deeds  were 
brought  into  court.  In  February  1838 
Neale  discharged  Shaw,  and  appointed 
Remnant  in  his  place.  The  costs  claim- 
ed by  Shaw  were  taxed,  and  in  April 
1839  he  obtained  and  registered  the 
order  to  tax,  and  the  Master's  allocatur. 
He  conld  not  find  Neale  to  serve  this 


order  on  him,  and  Remnant  would  not 
give  him  any  information  to  assist  him  in 
this  object.    In  November  1840  Shaw 

became  able  to  serve  Neale  with  the  alio* 
catur,  and  in  January  1841  obtained  against 
him  a  rule  absolute  for  payment  of  the 
money  found  due.  This  rule  was  regii* 
tered  under  the  1  &  2  Vict.  c.  1 10,  but  wai 
not  re-registered  according  to  the  2  &  3 
Vict.  c.  1 1.  until  more  than  five  yean  had 
elapsed  from  the  date  of  its  first  re^stra- 
tion.  Remnant  obtained  mortgage  seca- 
rities  from  Neale  both  before  anid  after 
the  date  of  the  r^istration.  One  of  these 
securities  was  not  only  for  money  then  due, 
but  also  for  *' future  advances."  Remnant 
made  no  advances  except  a  very  small 
weekly  allowance  to  Neale,  but  he  pre- 
sented ;some  heavy  hills  of  costs.  Shaw 
filed  a  bill  claiming  to  be  declared  to  hare 
a  lien  on  the  estate  for  what  was  due  to 
him,  and  to  have  priority  over  the  incum- 
brances granted  to  Remnant.  The  cause 
was  heard  before  the  Master  of  the  Rolls, 
who  held  that  there  was  no  lien  for  the 
costs  of  recovering  the  estate;  that  no- 
thing but  the  rule  absolute  to  pay  the  costs 
found  due  on  the  allocatur  constituted  a 
judgment  to  be  r^stered  under  the  1  &  2 
Viet.  e.  110,  and  that  such  r^istratioa 
became  void  as  to  all  purchases  and  mort- 
gages on  the  expiration  of  five  years  from 
ita  date.  The  appeal  was  against  the 
whole  of  this  decree. 

Mr.  Roll  and  Mr,  Selwyn,  for  the  appel- 
lant, cited— 

Turwin  v.  Gibson,  3  Atk.  720. 
Bamesley  v.  Powell,  Amb.  102. 
Worrall  v.  Johnson,  2  J.  &  W.  214. 
Lambert  v.  Buekmatter,  2  B.  &  C.  616; 

s.  c.  2  Law  J.  Rep.  K.B.  93. 
Wiknaty.  Pike,  5  Hare,  14;  >.&  14 

Law  J.  Rep.  (n.s.)  Chanc.  469. 
Oordon  V.  Graham,  7  Vin.  Abr.  52, 

pi.  16  ;  s.  c.  2  £q.  Cas.  Abr.  598. 
Hickson  v.  CoUis,  1  Jo.  &  Lat.  94. 
Beavan  v.  Lord  Oxford,  6  De  Gex,  M. 

&  G.  492 ;  s.  c.  25  Law  J.  Rep.  (n.8.) 

Chanc.  299. 
Lord  St.  Leonards*  Vend,  and  Pveh, 

13tli  edit.  425. 
Freer  v.  Hesse,  4  De  Gex,  M.  &  G. 

495 ;  s.  c.  22  Iaw  J.  Rep.  (n-s.) 

Chanc.  597. 
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Mr.  R.  Palmer  and  Mr.  E.  K.  Karslake, 
for  the  retpon^enta,  refetred  to — 

Neale  t.  Poatlethwayte,  1  a.B.  Rep. 

243 ;  B.  c.  10  Law  J.  Rep.  (v.b.) 

as.  134. 
Gtbbi  r.  Flight,  22  Law  J.  Rep.  (k.8.) 

CP.  256. 
Freer  v.  Hentt  17  Jur.  177. 
Beere  t.  Head,  3  Jo.  &  I^t.  340. 
Kmo*  r.  Jre%,  1  Bra.  &  Wal.  542. 

Mr.  Rolf  replied. 

Hanh  16. — The  Lord  Chakcellob 
(Lord  Chelmsford)  stated  the  facts  of  the 
me,  and  said  that  it  was  impossible  to 
avoid  feeling  the  deepest  regret  that  the 
reeoTery  of  this  property  had  been  almost 
barren  of  benefit  to  Neale,  and  that  the 
ease  bad  now  become  a  mere  straggle  for 
costs  between  the  two  solicitors,  between 
whom  it  was  difficult  to  apportion  the 
blame.  An  ailment  mnch  relied  on  by 
the  appellant  was,  that  the  rale  for  taxation 
of  casta,  and  the  allocatur  made  diereon, 
which  were  registered  in  April  1889,  con- 
stitnted  a  charge  upon  the  estate  within 
the  terms  of  the  18th  section  of  the  1  &  2 
Vict.  c.  110.  That  argument  could  not 
be  supported.  The  rule  for  taxation  was 
nothing  but  an  order  to  the  officer  of  the 
court  to  ascertain  what  was  due,  and  the- 
allocatur  was  nothing  bat  his  report  of 
what  was  due  ;  but  neither  of  these  con- 
stituted an  order  for  payment  within  the 
teims  of  the  statute,  nor  was  there  any 
such  order  until  the  rale  for  the  payment 
of  the  coats  thus  ascertained  had  been 
made  absolute.  That  rale  was  mado  abso- 
lute on  the  28th  of  January  1841,  and  waa 
r^stered  on  the  30th  of  January,  and  it 
was  on  that  registration  that  the  question 
of  the  appellant's  priority  depended. 

Mr.  Remnant's  securities  commenced  by 
a  warrant  of  attoroey  to  confess  judgment 
for  500/.  That  was  obtained  in  March 
1839 ;  judgment  was  entered  up  thereon  ; 
an  ele^t  issued,  and  possession  of  the 
estate  was  delivered  by  the  sheriff,  either 
to  Remnant  or  Neale,  but  at  all  events 
Remnant  soon  afterwards  obtained  pos- 
session and  had  been  in  receipt  of  the  rentt 
and  profits  arer  rince.  In  June  1889  a 
mortage  waa  given  hy  Neale  to  Remnant 


to  secure  a  sum  of  647^,  which  consisted 
of  the  previous  500/.  and  a  sum  of  147/. 
subsequently  incurred,  and  the  mortgage 
was  also  intended  to  secure  future  ad- 
vances. On  the  16th  of  April  1840  Rem- 
nant obtained  another  security,  as  to 
which  it  had  been  contended,  on  the  part 
of  Shaw,  that  it  must  be  treated  as  void, 
because  he  alleged  that  it  was  obtained 
at  a  time  when  Remnant  knew  that  he, 
Shaw,  had  an  allocatur  for  costs  which  he 
sought  to  serve  on  Neale,  bnt  was  pre- 
vented from  so  doing  by  Remnant  keeping 
Neale  out  of  the  way.  There  was  no  doubt 
that  Remnant  knew  where  Neale  was  to 
be  found,  but  he  was  not  bound  to  pro- 
duce his  client  for  the  purpose  of  being 
served  with  a  proceeding,  which  would 
render  him  liable  to  the  payment  of  a  sum 
of  money,  and  his  not  producing  his  client 
under  such  circumstances  would  not  in- 
validate any  securities  which  he  himself 
obtained.  The  last  of  the  securities  ob- 
tuned  by  Remnant  included  everything 
that  was  due  to  him,  and  was  dated  on  the 
8th  of  January  1844,  being  a  mortgage  for 
a  sum  of  1,796/.  llie  othOT  securities  of 
Remnant  were  of  a  date  prior  to  January 
1841,  assuming  that  to  be  the  date  from 
which  Shaw's  security  was  to  take  effect. 
Bnt  an  attempt  had  been  made,  on  the 
part  of  Shaw,  to  carry  his  title  up  to  an 
earlier  period.  The  estate  had  been  re- 
covered for  Neale  at  that  earlier  period, 
and  it  was  contended  that  the  costs  in- 
curred in  its  recovery  gave  Shaw,  who 
recovered  it  for  him,  a  lien  upon  the 
estate,  and  for  that  proposition  Barn^ey 
T.  PotBtll  had  hem  cited.  That  case  waa 
hardly  to  be  deemed  an  authority  for  such 
a  proposition,  which,  indeed,  seemed  con- 
trary to  principle,  for  a  lien  could  only 
exist  upon  property  in  the  possession  of 
the  party  who  claimed  the  lien.  Now,  a 
solicitor  who  recovered  an  estate  for  a 
client,  whether  it  was  conveyed  to  the 
solicitor  or  not,  was  not  in  possession  of 
the  estate.  He  might  be  in  possession  of 
the  papers  and  might  have  a  lien  upon 
them,  but  not  upon  the  estate,  and  might 
make  them  available  for  the  purpose  of 
recovering  his  eosta.  Then  it  was  said 
that  the  Master's  allocatur,  by  the  special 
terms  contained  in  it,  directing  that  on 
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payment  of  the  imn  allowed,  or  on  proper 
security  for  such  ram  being  given  to  Shaw, 
he,  Shaw,  should  execute  an  assignment  of 
certain  terms,  virtually  gave  Shaw  a  charge 
upon  the  estate  at  that  period,  and  there- 
fore gave  him  priority  over  the  securities 
given  to  Remnant.  But  that  argument 
was  not  well  founded,  for,  in  the  first  place, 
the  Matiter  had  no  authority  to  direct  that 
the  term  which  had  been  assigned  to  at- 
tend the  inheritance  should  stand  as  a 
security  for  the  costs  found  to  be  due  to 
ShaWf  and  even  if  he  had  possessed  such 
an  authority,  he  had  not  exercised  it.  The 
commeneement  of  Shaw's  secnrities  must 
therefore  be  dated  from  the  80th  of  January 
1841,  when  bere^stered  the  rule  absolute 
for  the  payment  of  costs.  But  then  arose 
the  question  whether  Shaw's  security  was 
to  he  dated  aa  a  charge  on  the  estate 
even  from  that  day,  for  though  then  regis- 
tered, it  was  not  re-registered  until  more 
than  five  years  had  elapsed  from  that  time, 
and  it  was  contended  that  for  want  of  re- 
registration  within  the  five  years,  it  had 
become  void  as  to  other  securities  on  the 
same  estate,  and  the  Master  of  the  Rolls 
had  decided  that  this  security  obtained  by 
Shaw  was  only  to  have  priority  from  the 
date  of  its  last  re-r^stration,  which  was 
on  the  SOth  of  November  1852.  This 
question  depended  on  the  2  &  3  Vict, 
c.  11.  s.  4.  His  Honour,  referring  to  that 
statute,  and  to  the  3  &  4  Vict.  c.  82,  had 
said, "  I  think  it  clear  on  the  construction 
of  these  clauses  that  the  previous  regis- 
trations of  this  order  are  to  be  treated  as 
nothing.  It  is  true  that  it  was  under  the 
first  statute  a  valid  and  subsisting  charge 
when  the  defendant  Remnant  advanced 
his  money  and  obtained  his  security,  but 
it  ceased  to  be  any  charge  at  all  when  the 
five  years  had  elapnd,  and  it  became,  so 
fu  aa  regards  his  interests,  exactly  as  if  it 
had  been  paid  off,  and  the  registration  again 
operates  only  as  if  a  new  judgment  had 
been  created  and  a  new  charge  had  been 
put  upon  the  land."  'With  that  opinion 
he  (the  Lord  Chancellor)  could  not  agree. 
In  his  opinion  the  legislature  intended  to 
give  a  registered  incumbrancer  the  benefit 
of  that  registration  during  the  five  years 
in  which  it  endured,  and  to  render  it  a 
protection  to  him  against  any  purchaiers^ 


mortgagees  or  crediton  who  might  become 
so  during  the  currency  of  the  period  of  ir- 
^tration.    And  so,  with  respect  to  re- 
registration  and  totiet  quoties  at  the  end  of 
every  five  years,  when  re-registration  was 
required.    So  that  if,  after  the  expiration 
of  the  first  five  years  the  incumbrancer 
omitted  to  re-register,  and  in  the  inter- 
vening period  before  his  re-registration,  a 
person  became  a  mortgagee  or  purchaser 
of  the  estate,  that  subsequent  re-regis- 
tration would  not  prevail  against  ^s 
mortgage  or  purchase  ;  but  thu  mortgage 
or  purchase  would  have  priority  over 
incumbrance  which  the  par^  had  fiuled  to 
re-register  within  the  t«m,  and  so  advan- 
tage would  be  given  to  other  parties  to 
intervene  and  obtain  the  benefit  of  prior 
security.   There  might,  no  doubt,  be  diffi- 
culties in  the  way  of  adopting  this  con- 
struction, and  some  of  them  had  been 
pressed  on  the  House  in  the  argument ;  bat 
the  difilculties  thus  relied  on  referred  to 
possible  cases  which  had  not  happened, 
and  when  they  did  would  be  the  proper 
time  to  consider  how  to  dispose  of  them. 
On  the  other  hand,  there  were  at  least 
equal  difficulties  on  the  other  aide,  and 
it  appeued  to  him  impossible  for  a  re- 
gistered incumbrancer  to  re-r^ater  so 
as  to  preserve  his  priority  if  the  con- 
struction contended  for  by  the  respondents 
should  be  adopted.     The  constmetion 
they  were  proposing  was  that  which  had 
been  adopted,  and  as  he  thought  pro- 
perly adopted,  in  Beavan  v.  die  Earl 
of  Oxford,  where  Lord  Cranworth  took 
Uie  same  view  that  he  now  did  of  the 
impossibility  of  exactly  complying  with 
the  provisions  of   the  statute.  Lord 
Cranworth  certainly  there  referred  to  Hiek- 
$on  T.  ColliSf  but  only  as  an  illustra- 
tion, and  Lord  Justice  Turner  took  the 
same  view  of  the  matter  that  Lord  Cna- 
worth  had  taken ;  but  even  without  tlie 
assistance  of  these  authorities,  the  coa- 
struction  of  this  provision  seemed  to  be 
plain.    He  was  of  opinion,  therefore,  that 
the  security  of  Mr.  Shaw   must  have 
priority  from  the  SOth  of  January  1841, 
when  the  rule  alsolute  was  first  r^stnedf 
but  not  from  any  antecedent  time. 

The  next  question  was,  whether,  in  re- 
deeming the  securities  of  Remnant,  Shaw 
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niut  paj  off  the  adnneu  made  by  Rem- 
But  sabseqnently  to  that  date,  but  made 
in  respect  of  a  mortgage  dated  on  a  prior 
dtj.  This  mortgage  was  the  one  dated  on 
the  1 2th  of  June  18S9,  and  was  given  to 
secore  the  payment  of  647'.  and  '*  future 
adTSDces."  Gordon  t.  Graham  waa  re- 
lied on  by  Remnant;  but,  in  the  first 
place,  that  waa  a  questionable  authority, 
and,  in  the  next,  the  sums  clumed  were 
notim^  Jide  advances,  but  mere  bills  of 
costs,  incurred  subsequently  to  the  date  of 
the  mortgage.  They  could  not  be  brought 
into  the  account  by  Remnant  as  agunst 
Shaw.  The  result  waa,  that  the  decree  of 
the  Court  below  must  be  reversed  and  the 
erase  remitted  with  a  declaration  as  to 
what  the  same  ought  to  have  been ;  and 
as  these  parties  had  been  both  prior  and 
lubsequent  incumbrancers,  there  would  be 
redemption  and  re-redemption  between 
them,  but  the  rules  on  which  they  were  to 
proceed  he  had  already  stated. 

LoBD  BaouoHAM  expressed  his  entire 
eoaeurrence  with  the  judgment  of  his  noble 
and  learned  friend  on  the  woolsack.  There 
wu  a  case  to  which  he  had  been  referred 
by  Mr.  Clark,  the  learned  reporter  to  the 
Houae,  decided  by  their  Lordahipa  three 
years  ago,  which  threw  some  light  on  that 
part  of  the  present  case  which  related  to 
the  effect  of  the  Master's  allocatur  as  a 
charge  upon  land.  It  waa  the  case  of 
Lw  V.  Horloek  ( 1 ).  There  a  question  was, 
whether  a  warrant  of  attorney  to  confees 
jodgment  brought  the  case  within  the  pro- 
risione  of  the  Usury  Act,  2  &  3  Vict, 
e.  37.  Although  no  direct  opinion  was 
given  on  the  point  of  a  warrant  of  attor- 
ney operating  as  a  charge  upon  land,  there 
eould  be  no  doubt  that  the  opinion  of  his 
noble  and  learned  friend  and  himaetf  waa 
that  it  bore  no  sneh  character. 

LoKD  Cramvortr  concnrred  with  his 
noble  and  learned  friends,  and  was  inclined 
to  content  himself  with  that  expression  of 
opinion,  aa  the  snbject  had  been  in  reality 
abansted  by  the  Lord  Chancellor.  The 
naia  question  here  was  one  of  general 
inpottance,  and  it  waa  of  consequence  that 
it  should  be  generally  known  to  llie  pro- 

<1)  i  H.U  Cat.  AflOi  ac.  M  Law  3.  Rep.  (K.a} 
ChnctSS. 


fession  and  the  public  that  it  was  the  dis- 
tinct opinion  of  noble  and  learned  Lords 
in  this  Honse,  that  the  Court  of  Chancery 
had,  in  the  case  of  Beavan  v.  Lord  Ox- 
ford, adopted  a  right  construction  of  the 
statute  2  &  3  Vict.  c.  11.  Aa  to  the  order 
to  tax,  and  the  allocatur  thereon,  it  was  pre- 
posterous to  argue  tliat  they  were  more  than 
proceedings  in  order  to  arrive  at  that  which 
was  the  ultimate  judgment  of  the  Court, 
namely,  that  payment  should  be  made. 
Then,  by  the  1  &  2  Vict.  c.  UO.  when  the 
rule  was  made  absolute,  it  acquired  the 
character  of  a  judgment ;  and  when  it  waa 
registered,  as  It  was  in  January  1841,  it 
became  a  charge  upon  the  land.  Rem- 
nant became  a  subsequent  incumbrancer; 
and  the  question  was,  whether  be  had  or 
had  not  priority  over  Shaw,  by  reason  of 
Shaw  not  having  re-registered  his  judgment. 
That  was  the  question  which  was  decided 
in  Beavan  v.  Lord  Oxford,  and  to  the 
decision  which  the  Full  Court  of  Appeal 
had  pronounced  in  that  case  he  most  com- 
pletely adhered.  Suppose,  instead  of  read- 
ing the  words  as  they  stood,  they  were  to 
be  read  thus :  —  "  That  all  judgmenta 
which  are  to  be  registered  shall  be  null 
and  void  against  lands,  tenements,  &c.  as 
to  purehasera,  mortgagees,  or  creditors 
after  the  expiration  of  five  years  from  the 
date  thereof."  It  was  clear  that  though 
that  was  not  the  order  in  which  the  differ- 
ent members  of  the  sentence  occurred,  that 
was  what  was  really  meant.  The  object 
of  the  statute  was  to  take  care  that  all 
persons  advancing  money  should  have  the 
means  of  knowing  whether  there  were  prior 
charges  or  not ;  but  it  never  could  have 
meant  that,  although  a  person  knew  there 
was  a  prior  charge,  the  mere  omission  to 
re-register  it  witliin  five  years  should  put 
him  in  the  situation  as  if  he  had  never 
known  anything  about  the  matter. 

LoBD  Wemblbydals  was  of  the  same 
opinion.  He  entirely  concurred  with  the 
decision  in  Beavan  v.  the  Earl  of  Oxford^ 
and  he  agreed,  as  to  the  other  points  of  the 
case,  with  what  his  noble  and  learned 
friends  had  stated. 

Decree  reversed,   and  caute 
remitted,  with  a  deelaration. 
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KiKDERSLEY,  V.C. 

March  5. 


1 


Will  —  Construction  —  "  Monies  in  the 
Public  Funds"-~'Lonff  Annuities* 

A  testator  directed  his  trustees  to  seU  and 

convert  into  money  all  his  property,  except 
such  portion  as  consisted  of  monies  in  the 
public  funds,  and  the  proceeds  thereof  to  be 
invested  in  the  pubUe  funds  .-—Held,  that 
the  exception  included  long  annuities, 

William  Kay,  the  testator  in  this  suit, 
devised  and  bequeathed  all  his  real  and 
personal  estate  and  effects  whatsoever  to 
trustees  upon  trust  to  convert  into  money 
all  his  personal  estate  (not  being  monies 
in  the  public  funds),  and  to  sell  all  his  real 
and  landed  estates,  and  to  invest  the  monies 
arising  from  the  sale  and  conversion  of  his 
siud  real  and  personal  estate  in  their  names  " 
in  some  or  one  of  the  public  funds  or  in 
Government  or  real  securities,  and  to  hold 
the  same  upon  the  trusts  therein  specified. 

The  testator,  at  the  time  of  his  decease, 
was  possessed  of  a  sum  of  long  annuities, 
and  the  question  now  raised  was,  whether 
such  long  annuities  were  to  be  sold  and 
invested  in  the  public  ftinds,  or  whether 
they  were  to  remain  in  dieir  present  state 
of  investment.  The  question  was  raised 
upon  the  petition  of  a  defendant  who  had 
become  entitled  to  the  income  of  the  estate 
for  life. 

Mr,  Qoldsmid  and  Mr,  Dickinson  ap- 
peared for  the  tenant  for  life,  and  con- 
tended that  the  words  "public  funds" 
must  include  long  annuities.  The  ex-  , 
pression  "  public  funds"  was  only  a  concisS 
way  of  including  all  the  Government  stocks, 
funds  and  securities.  A  testator  would 
never  express  each  individual  stock  ;  and 
in  common  conversation  every  person  would 
consider  that  the  term  "public  funds" 
applied  to  long  annuities  as  well  as  all 
other  Government  stock. 

Mr.  Walford  and  Mr,  FiUiers,  eontrft, 
submitted  that  the  testator  had  shewn 
clearly  that  he  did  not  include  long  aonuiT^ 
ties  in  the  exception  contained  in  the  will. 
He  had  directed  that  the  proceeds  of  the 


sale  of  his  estate  should  be  invested  in 
HOWARD  ff.  KAY.  the  public  funds;  and  in  this  case  he 
could  not  have  intended  that  the  invert- 
mmt  should  include  long  annuities  or  laj 
terminable  investment;  it  was  clear,  then- 
fore,  that  in  construing  the  words  "  pnUie 
funds"  in  the  exception  he  cqyld  notksve 
meant  to  include  long  annuities.  The 
long  annuities  ought,  therefore,  to  be  sold. 

Mr.  Bovill  and  Mr.  RattUnson  appeared 
for  other  pulies. 

The  following  cases  were  cited  :— 

Lord  \.  Godfrey,  4  Madd.  455. 
Bethune  v.  Kennedy^  1  Myl.  &Cr.  114. 

KiNDBRSLEY,  V.C. — It  has  been  si^oM, 
that  the  testator  when  he  directed  the  in- 
vestment in  the  public  fiinds  of  such  por- 
tions of  his  estate  as  were  to  he  sold,  could 
not  be  presumed  to  have  meant  that  tbe 
in  vestment  should  be  in  longannnities,  and, 
consequently,  that  when  he  directed  the 
conversion  of  his  estate  except  such  portion 
as  consisted  of  public  funds,  he  could  not 
have  intended  to  include  long  annuities 
in  the  exception ;  but  I  cannot  yield  to  that 
aigument.  The  testator  has  directed  that 
all  his  estate  should  be  converted,  with  the 
exception  of  monies  in  the  public  funds. 
That  is  not  a  very  accurate  description  of 
any  partioulu  species  of  public  security, 
but  it  is  sufficient  to  describe  some  portion 
of  some  one  or  other  of  the  public  stocks 
or  securities.  It  is  admitted  tha^  in  the 
natural  meaning  of  the  words,  the  term 
public  stocks  or  securities  would  include 
long  annuities ;  consequentiy,  the  direction 
here  must  be  considered  to  mean  a  sale  of 
his  property,  except  such  part  thereof  ss 
consists  of  consols,  reduced  annuities,  long 
annuities,  or  any  other  public  funds,  and  the 
monies  to  arise  therefrom  to  be  invested  in 
public  stocks  or  fhnds.  I  cannot,  under 
the  terms  of  this  will,  take  upon  myself  to 
say  that  the  testator  certainly  intended  that 
the  long  annuities  should  be  converted. 
He  might  possibly  have  intendeiiit,  bot 
an  intention  cannot  be  presumed  which  ii 
not  expressed. 
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M.R.  ') 
Feb.  15 ;  >    datieb  v.  boixmoh. 
Mareb  1.  3 

feme  Covert  —  Separate  Property  — 
Br^teh  of  TruH — Aequiewenee — Qoodwill. 

A  tettator  gave  funda  to  tnuteea^  to  pay 
tit  heome  to  hit  wife,  or  otherwite,  for  the 
mtmUmaue  of  hit  seven  children  till  the 
yeomy^  thoald  attain  twenty-Jive,  if  a  «m, 
and  if  a  daughter^  tiU  that  aye  or  marriaye^ 
and  when  the  yonnyett  theuld  attain  twenty- 
five,  to  divide  the  wme  equaUy  amongst  the 
dulireny  the  share  of  the  daughters  to  be 
for  their  separate  use.  The  trustees  four 
years  after  the  testator's  death  told  out  the 
tmit  funds  and  invested  the  proceeds  in 
raUioay  shares  (  which  retultedingreatloss ), 
The  youngest  child  attained  twenty-five. 
Upon  a  bill  by  a  married  daughter  of  the 
testator  claiming  her  original  share  of  the 
trust  funds,— Held,  that  she,  though  aware  ' 
9/  the  sale  of  the  trust  funds,  eitherifmifi- 
diately  before  or  shortly  after  the  purchase 
tf  the  rtMway  share*,  had  not  tanetioned 
tte  ireaeh  of  trust  ;  that  she  was  bound  to 
astum  that  the  discretion  vetted  in  the 
InuteeM  was  properly  exercised,  and  though 
Ae  did  not  complain  for  some  years  after- 
uards,  that  she  was  entitled  to  have  her 
share  of  the  stock  replaced,  allowing  for  the 
sums  paid  for  maintenance  beyond  those 
mhieh  mould  have  arisen  from  this  dividend§ 
if  the  trust  sUci. 

The  bill  in  this  case  was  filed  by  Amelia 
DsTies,  by  her  next  friend,  against  John 
Hodgson,  Frederick  Boulton,  George  Wil- 
Bam  Frederick  Orant  and  her  husband, 
Charles  DbtJcs,  for  the  administration  of 
Ae  estate  of  her  fotfaer,  Alexander  Oran^ 
lad  imyiDg  Uiat  the  defendants,  as  trus- 
Ises  of  his  will  might  be  chained  with  a 
tarn  of  38,143/.,  31.  10s.  per  cent,  stock, 
«hich  had  been  invested  in  Great  Western 
RaOway  shares.  The  bill  also  prayed  that 
the  five  surviving  children  of  Alexander 
Gnntmightbe  entitled  to  participate  in  the 
profits  made  by  carrying  on  the  testator's 
buiness  after  his  decease,  andthat  the  defen- 
dsDts  nught,  at  the  plaintiff's  election,  eitjier 
scooQnt  for  the  profits  or  otherwise  for 
the  foil  valae  of  the  trade,  with  the  good- 
Viw  Bnixs,  XXVII.-Chako.  * 


will  thereof,  at  the  testator's  death.  It 

also  prayed  for  the  requisite  accounts. 

Alexander  Grant,  a  tobacco-broker,  by 
his  will,  dated  the  6th  of  July  1836,  after 
reciting,  among  other  things,  that  it  was 
shortly  his  intention  to  enter  into  a  part- 
nership deed  with  bis  brother  William 
Grant,  with  certain  stipulations  and  con- 
ditions to  be  therein  contained,  relative 
to  a  future  and  joint  partnership  of  his 
brother,  George  Grant,  and  of  his,  the 
testotoi^B,  sons  Alexander  and  G.  W.  F. 
Grant,  upon  their  attaining  twenty-five, 
gave  all  the  residue  of  his  real  ana  per- 
sonal estate  to  his  brother  William  Grant, 
deceased,  Charles  Davies  (the  husband  of 
the  plaintiff),  John  Hodgson,  and  the  de- 
fendant Frederick  Boulton,  their  heirs  and 
assigns,  upon  trust  to  receive  and  take 
the  rents,  interest  and  dividends  so,  from 
time  to  time,  arising  therefrom,  and  pay 
the  same  into  the  hands  of  Fanny  Julia, 
his  wife,  or  otherwise  in  their  discretion, 
to  appropriate  so  much  thereof  as  would 
amply  provide  for  the  suitable  support, 
maintenance,  education,  clothing  and 
bringing  up  of  all  his  seven  children  until 
the  youngest  child  should  attain  the  full 
age  of  twenty-five  years,  if  a  son,  or  if  a 
daughter,  until  she  attained  that  age  or 
day  of  marriage;  and  when  and  so  soon  as 
the  youngest  of  his  said  children  should 
have  attained  that  age  or  day  of  marriage 
as  aforesaid,  then  be  directed  his  trustees, 
or  the  survivor  or  survivors  of  them,  or 
the  executors,  administrators  or  assigns  of 
the  survivor,  to  sell  and  dispose  of  all  and 
every  his  freehold  estates  and  premises,  as 
also  all  and  singular  his  other  estate  'and 
effects  of  every  description  that  did  not 
consist  of  ready  money,  either  by  public 
auction  or  private  contract,  as  might  ap- 
pear to  them  most  advantageous;  and 
when  and  as  soon  as  the  same  was  con- 
verted into  ready  money,  then  the  testator 
gave  and  bequeathed  the  same  unto  his 
children  thereinbefore  mentioned,  share 
ajid  share  alike,  in  equal  proportions  :  the 
shares  of  bis  daughters  to  be  for  their  own 
exclusive  use  and  benefit,  and  not  in  any 
way  to  be  subject  or  liable  to  the  debts, 
Gontroul,  engagements  or  intermeddling 
of  any  husband  with  whom  they  might 
intermairy ;  and  the  shares  of  his  sons  to 
SH 
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be  paid  to  them  at  the  discretioii  of  hia 
tnuteea  in  the  like  and  the  same  manner 
aa  dixeeted  with  respect  to  the  fonner 
l^aciea  so  bequeathe  to  them ;  and  in 
case  of  the  death  of  any  of  his  daughteia 
before  that  period  leaving  a  husband  or 
husbands  her  or  them  surviving,  then  the 
testator  gave  aad  bequeathed  the  share  of 
such  one  or  more  so  dying'  unto  her  or 
their  husband  or  husbands  for  his  and  their 
own  nse  and  bene6t ;  and  in  case  of  the 
death  of  either  of  bis  sons  before  he  at- 
tained his  age  of  twenty-five  years,  leaving 
lawful  issue  him  surviving,  then  the  tes- 
tator bequeathed  the  share  of  him  so  dying 
unto  and  equally  amongst  such  issue, 
share  and  share  alike,  and  if  but  one 
aiteh  issue,  then  to  such  only  ehild  abso- 
lutely, but  in  the  event  of  either  of  his 
daughters  dying  before  the  period  of  dis- 
tribution, being  a  widow  and  leaving  issue 
of  her  or  them  surviving,  then  the  testator 
gave  the  share  of  her  or  them  so  dying 
unto  and  amongst  the  issue  of  such  de- 
ceased daughter,  share  and  share  alike,  and 
if  but  one  such  issue,  to  such  one  only  for 
bis  or  her  own  nse  and  benefit  absolutely. 
But  in  case  either  of  his  children  should 
die  under  the  age  of  twenty-five  years 
without  leaving  lawful  iasue  or  a  husband 
them  surviving,  Uien  be  gave  and  be- 
queathed the  share  of  him,  her  or  them  so 
dying,  unto  and  among  ^1  hia  surviving 
children,  share  and  share  alike ;  and  if  but 
one  such  child,  then  to  such  one  child  ab- 
solutely for  ever."  And  he  nominated  his 
four  trustees  the  executors  of  his  will. 
The  testator  died  on  the  22nd  of  August 
1839.  All  the  executors  proved  the  willand 
invested  a  part  of  the  residue  in  the  pur- 
chase of  38,143/.,  New  &i.  lOa.  per  cents. 
Two  of  the  testator's  children  died  without 
having  obtained  a  vested  interest  in  the 
testator's  estate.  In  the  year  1843  the 
trustees  sold  out  this  stock  and  invested  it 
in  railway  shares,  the  result  of  which  waa 
that  a  loss  had  arisen. 

The  plaintiff  now  insisted  that  W. 
Grant,  though  apparently  a  partner  with 
the  testator,  was,  in  iact,  only  a  clerk  in 
the  office,  and  that  the  goodwill  of  the 
trade  formed  a  part  of  the  assets  of  the 
testator;  she  also  claimed  her  original 
share  of  the  sum  of  38,143/.  New  3/.  lOf. 


per  cent,  annuities,  which  became  payable 
on  the  24tb  of  September  1854,  when  the 
youngest  child  attained  the  age  of  tweaty- 
five  years. 

The  defendants  said  that  the  plaiatiff 
knew  of  and  sanctioned  the  sale  of  the 
stock,  and  its  investment  in  railway  shares, 
and  that  as  she  had  acquiesced  for  a  long 
series  of  years,  she  could  not  now  institsU 
this  suit,  Bs  she  was  altogether  a  feme  ttk 
with  respect  to  the  property, 

Mr,  R,  Palmer  and  Mr.  W,  A.  CoUint, 
for  the  plaintiff.— The  goodwill  of  the  tes- 
tator's business  formed  a  part  of  his  assets. 
The  trustees  must  be  held  responuble  for 
the  loss  which  had  been  suatained  by  the 
investments ;  the  discretion  exenased  had 
never  been  acquiesced  in  by  the  pUoiH 
tiff. 

Naii  T.  Punter,  5  Sim.  555. 

Habg  V.  Ridehalgh,  7  De  Gex,  M.  & 

G.  105  ;  s.  c.  24  Law  J.  Rep.  (x.8.) 

Chanc.  528. 

Mr.  FoUttt,  for  C.  Davies. 
Mr.  Sekoyn  and  Mr.  G.  L.  Russell,  for 
G.  F.  Grant,  one  of  the  executois  of 
W.  Grant,  deceased. — The  plaintiff  wu 
aware  of  the  sale  of  the  stock  ;  she  sanc^ 
tinned  it,  and  also  die  purchase  of  the 
railway  shares.  Her  mind  hod  been  folly 
instructed  with  respect  to  the  transaction. 
She  had  received  the  increased  advanti^ 
arising  from  it  at  the  time.  Surely,  there- 
fore, she  had  acquiesced ;  and,  as  she  was 
entitled  to  the  property  free  from  the  con- 
troul  of  her  husband,  she  was  bound  as 
much  as  if  sfae  were  a  feme  sole.  If  she 
had  not  acquiesced,  it  was  little  short  of  a 
fraud  to  allow  the  trustees  to  continue  the 
investment  for  a  series  of  years. 

Hnghet  v.  Wellt,  9  Hare,  749,  773. 

Leain  on  TVusfa,  775,  2nd  edit. 

HuhM  V.  Ttmkamtt  1  Bro.  C.C.  16 ; 
s.  e.  Dick.  560. 

F^iplaee  t.  Omyetf  1  Vea.  jnn.  46. 

Murray  v.  Barleet  4  Sim.  8S. 

Mara  v.  Mannii^,  2  Jo.  &  Lat.  311. 

SniUk  V.  French,  2  Atk.  243. 

Browne  t.  Cross,  14  Beav.  105. 

The  Master  or  thb  Rolls. — I  think 
tile  goodwill  was  worth  notiiing;  it  is 
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iminaterial  to  coniider  whether  William 
Grant  was  a  partner  or  not.    I  find  from 
the  decree  in  Cook  v.  CoUingridge,  in  Col- 
lier on  Partnerahip,  that  Lord  Etdon  ex- 
prenly  itatea  that  the  partners  were  to  be 
at  liberty  to  carry  on       same  bnsineM  i 
■nd  those  who  bought  the  goodwill  did  so 
vith  the  express  knowledge  that  it  was 
liable  to  the  eirenmatanea  of  the  purchaser 
bang  likely  to  cany  off  any*  or  many,  or 
some  of  the  eustomera  in  the  business. 
It  was  sud  here  that  no  erent  eould  pre- 
vent the  late  co-partner  from  engaging 
in  the  same  business ;  therefore,  the  sale 
thereof  could  not  proceed  on  the  same 
principle  as  if  a  Court  could  prevent  their 
10  engaging ;  and  it  was  declared  that  the 
Taloatioa  or  estimation  was,  or  would  only 
be,  that  which  every  bidder  according  to 
his  own  speculation  would  fancy  it  to  be 
worth  from  his  chance  of  retaining  the  old 
eoitomen,  and  their  not  following  the  old 
pixtnen  into  a  new  eatahliahment.    It  is 
here  stated  in  eridence  that  the  goodwill 
would  be  worth  nothing ;  it  ia  also  in  evi- 
dence tfiat  to  make  it  worth  anything  W. 
Orant  nnat  covenant  not  to  carry  on  busi- 
ness, and  to  do  everything  he  could  to 
assist  those  who  purchased  the  goodwill  to 
get  the  business  made  as  beneficial  to  them- 
selves as  they  could.    If  W.  Orant  claims 
to  be  a  partner,  Cook  v.  ColUngridge  ap- 
plies, as  it  holds  that  a  partner  is  not  liablo 
to  be  prevented  from  carrying  on  the  same 
bssroess.    If  he  is  not  a  partner,  it  is 
impossible  to  prevent  him  carrying  on  the 
business,  and  his  having  been  held  out  to 
the  public  as  a  partner,  and  thereby  being 
liable  to  the  debta  of  the  concern,  it  would 
luive  been  difficnlt  to  hold,  if  the  goodwill 
had  been  sold,  that  he  wonld  not  have  been 
entitled  to  a  share.    The  testator  may  not 
have  considered  that  W.  Orant  was  a  part- 
ner.   He  had  stated  his  intention  to  take 
him  into  partnership,  but  he  did  not  hold 
it  oat  to  die  public.  It  is  therefore  impos- 
sible now  to  fix  the  executors  with  any 
apeeies  of  goodwill,  or  to  require  that  it 
should  be  put  up  for  ule. 

Afr.  Bttjpihamg,  am.  wnd  Mr.  Bagakawtt 
for  John  Hodgson  and  Frederick 
Bdtoa. 

Mr.  CeUina,  in  reply.— The  plaintiff  was 
never  consulted  reapeeting  the  disposition 


of  the  trust  estate;  she  would  not  know 
whence  the  dividends  came,  and  it  was  im- 
possible for  ber  to  ratify  that  of  which  she 
knew  nothing. 

March  1. — The  Master  of  the  Rolls. 
— I  desired  to  conaider  whether  the  plun- 
tiff  vras  entitled  to  have  her  share  of  her 
father's  estate  made  good  by  the  purchase 
of  stock  to  the  amount  sold  out.  Appa- 
rently, a  question  of  importance  was  raised, 
namely,  whether  a  feme  covert,  being  in 
respect  of  this  property  a  feme  tole,  could 
consent  to  a  breach  of  trust,  and  whether 
she  might  have  authorised  payment  of 
this  money  either  to  herself  or  to  any  other 
person.  This  would  include  the  power  of 
authorizing  the  trustees  either  to  lend  the 
money  to  any  one  she  sanctioned  or  to 
inveat  it  upon  imperfect  and  inadequate 
securities.  When  there  is  a  proviso  against 
anticipation  her  anthority  and  sanction  to 
the  trustees  to  invest  it  in  unauthoriied 
■eonritiei  wonld  not  be  a  snffieient  autho- 
rity to  them.  It  is  dtfllenit  to  understand 
upon  what  principle  ber  sanction  can  be  a 
sufficient  authority  when  there  is  no  such 
proviso,  if  it  be  insufficient  when  there  is 
such  a  proviso.  I  can  understand  that  if 
the  authority  to  invest  upon  improper  and 
imperfect  securities  is  intended  as  a  means 
of  forestalling  the  income,  the  proviso 
against  anticipation  would  create  a  differ- 
ence, but  when  this  is  not  the  case,  and  it 
simply  arises  from  a  desire  to  obtain  a 
lai^r  amount  of  interest,  with  a  bond  fide 
belief  that  the  capital  is  equally  secured, 
why  should  the  proviso  against  antidpatioa 
make  any  difference  7  It  has  nothing  to  do 
with  the  powers  or  duties  of  the  tmsteea 
as  to  the  investment  of  the  fund.  AUthat 
it  does  ia  to  fetter  the  power  of  a  married 
woman  in  disposing  of  the  fund  itself ;  but 
her  authority,  if  it  exists,  to  enable  the 
trustees  to  invest  it  upon  securities  not 
authorized  by  the  original  settlement, 
wonld  seem  to  be  exactly  the  same.  She 
haa  nothing  to  do  with  the  investment. 
That  ia  a  part  of  the  duties  the  trustees. 
Her  power  is  over  the  interest  if  there  ia 
ft  proviso  against  anticipation,  and  over 
the  capital  as  well  as  the  interest  if  there 
be  none,  and  she  may  dispose  of  the  fond 
itself.  But  the  question  is,  whether  she 
can  or  cannot  direct  any  alteration  in  the 
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inTeatment.  Lord  Hardwieke,  in  <SW(A  t. 
French,  seeniB  to  have  so  decided.  He 
Uses  this  expression  with  reference  to  a 
married  woman  who  had  a  separate  use, 
not,  as  it  would  seem,  coupled  with  any 
restraint  against  anticipation.    He  says, 
that  a  promise  by  her  to  release  during  her 
coverture  it  was  certain  could  not  bind  her. 
And  this  was  cited  in  Mara  t.  Manning; 
and  the  same  doctrine  seems  to  have  been 
followed  in  the  original  suit  of  Nail  v. 
Punter,  which  is  cited  in  the  report  of  that 
case.    This  case  mnst  be  r^rded  wholly 
apart  from  any  commission  of  frand.  As 
a  married  woman  as  well  as  an  in&nt  may 
undoubtedly  commit  and  will  be  respon- 
sible  for  the  commission  of  a  fraud,  the 
disabilities  of  a  married  woman  or  an  in- 
fant will  not  protect  them  from  the  conse- 
quences of  so  doing.    But  this  case  is 
wholly  free  from  any  consideration  of  that 
description.    I  have  not,  however,  gone 
more  Ailly  into  this  question,  which,  so  far 
as  I  am  aware,  has  not  been  directly  de- 
cided, because,  after  examining  and  consi- 
dering the  evidence,  the  point  does  not 
require  a  decision,  and  the  phuntiff  has  not 
done  anything  here  which  can  be  treated 
as  an  authority  or  a  sanction  for  the  breach 
of  trust  which  was  committed.    Now,  the 
facts  upon  the  evidence  appear  to  be  that 
she  did  not  know  of  the  intended  sale  of 
stock  or  investment  in  railway  shares  before 
the  stock  was  sold  out,  and  she  gave  no 
preliminary  sanction  for  that  purpose;  she 
knew  it  immediately  before  or  very  shortly 
after  the  railway  stock  was  purchased,  but 
she  never  complained  of  it  until  1850, 
when  the  railway  shares  became  depreciated 
in  value  in  the  market.    Up  to  that  tune 
she  had  received  an  additional  sum  annu- 
ally in  the  way  of  maintenance,  in  conse- 
quence of  the  higher  rate  of  interest  derived 
from  the  railway  securities.    This  is  quite 
as  high  as  the  case  can  fairly  be  put  against 
her  upon  the  evidence ;  but  against  this, 
it  must  be  observed,  that  she  had  no  right 
to  any  share  in  the  capital  of  the  fund 
until  the  youngest  child  attained  the  age 
of  twenty-five  years,  which  was  not  until 
the  24th  of  September  1854,  and  until  that 
time  she  was  only  entitled  to  such  a  sum 
as  the  trustees  might  probably  think  fit  to 
apply  for  her  benefit  in  the  shape  of  main- 
tenance ;  and  besides  this,  no  finrnml  or 


express  approbation  of  any  snchinTestmnit 
was  ever  made  by  her,  or  anything  done 
by  her  more  than  this,  that  she  knew  of 
the  investment,  but  did  not  complain  of  it. 
This  is  distinct  from  Browne  v.  Crrn. 
There  Walter  Browne  was  entitled  to  a 
reversion  vested  in  him  upon  the  death  of 
the  tenant  for  life,  the  widow.  He  allowed 
the  investment  to  continue  unaltered  from 
the  year  1 8 1 2  to  1826,  a  period  of  fourteen 
years.    The  plainriffs  in  that  suit  were 
his  legatees,  and  were  bound  by  all  bis 
acta.    They  attained  the  ages  of  twen^- 
one  years  in  1884  and  18S5,  and  did  not 
file  their  bill  till  1847,  making  in  one 
case  fifteen  and  in  the  other  fourteen 
years.    They  sold  their  reversionary  in- 
terest in  1839,  specifying  and  describing 
the  investments  as  they  then  actually 
stood,  and  received  the  purchase-money  u 
for  such  investments.    It  was  held,  that 
they  and  their  testator  were  bound  by  the 
investments  so  made;  that  they  were  pre- 
vented by  laches  and  acquiescence  from 
any  further  complaint  at  that  period.  Here 
the  plaintiff  had  no  vested  right  in  the 
money  until  the  24th  of  September  1854, 
anid  aasuming  she  might  have  required  the 
fhnd  to  be  properly  invested  by  reason  of 
the  contingent  interest  she  had,  yet  she 
might  well  abstain  from  taking  any  such 
course,  regard  being  had  to  the  fact  that 
the  amount  of  maintenance  was  to  be 
regulated  at  the  mere  discretion  of  the 
trustees ;  and  she  had  no  business  to  in- 
quire whether  that  discretion  had  been 
properly  or  improperly  exercised.    It  is 
su^ested,  however,  that  to  allow  motives 
to  operate  which  might  probably  have 
prejudiced  her  interest  or  induced  her  not 
to  complain,  would  be  either  to  commit  or 
sanction  a  fraud ;  and  that,  in  addition  to 
this,  she  had  heard,  and  entertuned  the 
belief  that  her  uncle,  William  Grant,  one 
of  the  executors  and  trustees,  intended  to 
leave  her  or  her  children  money,  and  that 
she  abstained  from  complaining  in  order 
not  to  offend  him,  and  tiiat  this  most  be 
treated  in  the  same  light,  as  she  did 
actually  obtain  the  benefit  she  anticipated 
in  the  shape  of  a  l^facy,  which,  if  she  had 
complained  of  this  improper  investment 
during  his  lifetime,  she  might  probably 
have  forfeited.    When  I  say  "  complain,** 
I  mean  take  any  necessary  steps.  She 
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certainly  did  complain  in  tbe  year  1850. 
No  caae,  however,  it  made  out  in  evidence 
to  justify  any  accusation  of  fraud  upon 
her  part.  There  was  a  reluctance  to  take 
any  active  steps  until  the  money  became 
actually  payable  ;  but  this  vas  excusable 
under  the  circumstances.  She  did  com- 
plain upon  the  subject  as  early  as  1850, 
which  fras  in  the  lifetime  of  William  Grant; 
and  certainly  there  is  no  evidence  of  any 
Taiver  or  abandonment,  either  express  or 
implied,  of  her  claim  and  her  rights,  pro- 
vided, or  on  the  condition,  that  she  sbonld 
obtain  a  legacy  from  William  Grant,  either 
for  herself  or  for  her  children.  In  this 
state  of  circumstances  she  is  entitled  to 
have  her  share  of  the  stock  replaced,  but 
■he  must  account  for,  or  allow  in  account, 
inch  sums  as  she  received  in  respect  of 
maintenance,  in  excess  of  what  the  divi- 
dends would  have  produced  in  case  tha 
stock'had  not  been  sold  out. 

I  will  also  direct  an  inquiry,  the  same 
as  in  Crawthay  v.  Counts  (1),  aa  to  what 
profit  has  been  made  since  the  death  of  the 
testator,  from  the  use  or  application  of  the 
stock  in  trade  and  capital  oir  Uie  business, 
with  liberty  to  state  specially  any  circum- 
•tanoes  respecting  it. 


Wood.  V.C.7 
rU2Y.  3 


JOHNSTON  V.  HOORE. 


April 

WiU~Con»tnteiion — Tenant  for  Life — 
"Produee." 

A  tntator  will  directed  hie  tnuteee  to 
tilleet  and  convert  into  iHoney  euch  peri  of 
Ail  ftreomd  eetate  ae  sAoaU  not  coneist  of 
SHHuy,  end  to  inveat  the  same,  and  permit 
Am  m/e  to  receive  the  annual  income  of  the 
trntt  fund  dvring  her  life,  and  he  authorised 
hit  tnttees  to  postpone  from  time  to  time  the 
»le,  catling  in,  collecti<m  or  conversion  of 
ssy  part  of  his  personal  estate,  to  such  period 
or  periods  as  they  should  in  their  judgment 
think  fitf  and  to  pay  the  rents,  dividends 
9$d  produce  of  the  same,  or  any  part  thereof 
not  sold,  called  in,  collected  or  converted,  to 
(As  josie  person  or  persons,  and  in  tike  same 
sutiier  as  the  income  of  the  money  to  ariee 

9Kh  M2e,  4^.,  WMM  be  payable  under 

(1)  15  Vn.218. 


the  trust*  thereinbefore  declared.  The  tes- 
tator, at  the  time  of  his  death,  was  a  partner 
in  a  mercantile  firm  under  articles  of  part- 
nerskip,  tehich  provided,  amongst  other 
things,  that  interest  at  51.  per  cent,  should 
be  allowed  on  the  balances  standing  to  the 
credit  of  the  respective  partners  at  the  end 
of  each  year  before  any  division  of  the  pt-o- 
fits  ;  and  that  in  the  event  tff  the  decease  of 
one  or  more  of  the  partners  during  the  (era, 
the  partnership  should  not  cease,  but  the 
representatives  of  the  deceased  partner 
should  be  entitled  to  his  share  of  the  capital 
and  profits  up  to  the  expiration  of  the  term, 
and  the  survivors  should  pay  to  the  repre- 
sentatives of  the  deceased  partner  the  balance 
appearing  to  his  credit  at  the  expiration  of 
the  term,  by  three  equal  yearly  instalments, 
with  interest  at  bl.per  cent,  i%  the  meantime, 
on  the  balance  remaining  unpaid.  The 
trustees  allowed  the  whole  of  the  testator's 
capital  to  remain  in  the  business  until  the 
expiration  of  the  partnership  by  efluxion  of 
time,  and  large  profits  were  made  after  the 
testetor*s  death  .-—Held,  thai  the  widow  was 
entUled  to  all  the  interest  and  profits  erimng 
from  the  testator's  capital,  as  U  stood  at  the 
first  making  up  of  the  accounts  after  hie 
death,  together  with  a  proportionate  part  of 
the  interest  on  the  balance  standing  to  the 
testator's  credit  at  the  last  previous  making 
up  of  the  accounts,  for  so  much  time  at 
elapsed  between  his  death  and  the  next 
making  up  tff  the  aeeounis. 

Samuel  Johnston,  by  his  will,  dated  the 
Slst  of  March  1851.  after  bequeathing  to 
bis  wife,  the  plaintiff,  certain  specific  lega- 
cies and  a  sum  of  1,5002.,  devised  and 
bequeathed  his  real  and  personal  estate  to 
trustees,  upon  trust,  as  soon  as  conve- 
nienUy  might  be,  to  sell  his  said  real 
estate,  and  such  part  of  his  personal  estate 
as  should  be  in  its  nature  saleable ;  and 
he  directed  them  to  collect  and  convert 
into  money  such  part  of  his  personal  estate 
88  should  not  consist  of  money,  pr  of  tbe 
stocks,  funds  and  securities  therein  men- 
tioned ;  and  he  declared  that  the  said 
trustees  should,  out  of  die  money  to  arise 
from  such  sale  and  conversion,  aftw  pay- 
ing his  funeral  and  testamentary  expenses, 
debts  and  legacies,  invest  the  residue  of 
the  s^d  monies  in  their  names,  and  pay 
over  to,  or  permit  hit  sud  wife  to  receive 
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the  annual  income  of  the  said  trust  funds 
during  her  life,  and  after  her  death  to  hold 
the  same  in  trust  for  hii  children  ;  and  he 
authorised  hia  trustees  to  postpone  from 
time  to  time  the  aale,  calling  in,  colleetiod 
or  converaion  of  any  part  of  his  real  or 
personal  estate,  to  such  period  or  perioda 
as  they  should  in  their  judgment  think  fit, 
and  without  being  answerable  for  any  loss 
thereby  occasioned,  and  to  pay  the  rents, 
dividends  and  produce  of  the  same,  or  any 
part  thereof  not  sold,  called  in,  collected 
or  converted,  to  the  same  person  or  per- 
sons, and  in  the  aaroe  manner  as  the  income 
of  the  money  to  arise  by  such  sale,  calling 
in,  collection  or  conversion,  would  be  pay- 
able under  the  tnista  thereinbefore  de- 
dared. 

The  testator,  at  the  time  of  making  his 
will,  traded  at  Liverpool  and  Manchester, 
in  England,  and  at  fiahia  and  Pemam- 
buco,  in  the  Brazils,  in  copartnership  with 
certain  persons  as  general  merchants,  and 
large  profits  were  made.  The  copartner- 
ship, commenced  on  the  1st  of  January 
1853;  but  no  articles  of  partnership 
were  executed  until  the  14th  of  August 
1856,  when  articles  of  partnership  of  that 
date  were  executed,  by  which  it  was  de> 
dared  that  the  copartnership  should  con- 
tinue for  five  years  from  the  1st  of  January 
1853,  upon  Uie  following,  among  other 
terms: — 1.  That  interest,  after  the  rate 
of  Bl.  per  cent,  per  annum,  should  be 
allowed  on  the  balances  standing  to  the 
credit  of  the  respective  partners  at  the  end 
of  each  year  before  any  division  of  the 
profits.  9.  That  in  the  event  of  the 
decease  of  one  or  more  of  the  said  part- 
ners during  the  said  term,  the  said  co- 
partnership thereby  agreed  upon  should 
not  cease,  but  the  representatives  of  the 
deceased  partner  should  be  entitled  to  his 
ahare  of  and  in  the  capitd  and  profits  up 
to  the  expiration  of  the  term,  and  the  snr- 
TiTora  and  survivor  should  pay  to  the 
repiesentatives  of  such  deceased  partner 
the  bdance  appearing  to  his  credit  at  the 
expiration  of  ^e  term,  by  three  equal 
yearly  instalments  from  the  expiration  of 
the  said  term,  together  with  interest  at  the 
rate  of  51.  per  eent.  in  the  mean  time  on 
the  balance  remaining  unpaid. 

The  testator  died  on  the  1 3th  of  Novem- 
ber  1856.    Upon  the  accounts  made  up 


to  the  Slat  of  December  1855,  and  the 
Slst  of  December  1856,  la^  balaneei 
appeared  to  the  testator's  credit  in  tbe 
books  of  the  partnership,  and  the  bosinea 
was  carried  on  by  the  surviving  partnei^ 
under  the  9th  of  the  articles  of  partnmhim 
until  the3l8tofDecemberl8S7,the whole 
of  the  testator's  capital  being  retained  in 
the  business  until  that  day,  after  which  it 
was  to  be  paid  off  by  three  yearly  instal- 
ments. 

Questions  having  arisen  between  the 
plaintiff  and  the  defendants  as  to  what  the 
plaintiff,  under  the  testator's  will,  wss 
beneficially  entitled  to  receive  in  respect 
of  the  bdanees  stuiding  to  the  testator's 
credit  in  the  partnership  aeeounta  on  tbe 
Slst  of  December  1855,  the  Slst  of  De- 
cember 1856,  and  the  Slst  of  December 
1857t  the  partiea  ooncnrred  in  stating  a 
special  case  embodying  the  above  facts, 
and  asking  the  opinion  of  the  Court  upon 
the  following  questions - 

First.  Whether  the  plaintiff  was  or  was 
not  entitled  to  receive  and  be  paid  bene- 
ficially, for  her  own  absolute  use,  interest 
at  the  rate  of  5/.  per  cent.,  or  after  any 
other  and  what  rate,  upon  the  balances 
which  were  standing  to  the  testator's  credit 
on  the  Slst  of  December  1855  and  1856, 
or  either  of  them,  or  any  and  what  pro- 
portion of  such  interest  7 

The  second  question  was  in  similar  tenn^ 
as  to  the  interest  to  accrue  due  upon  the 
testator's  share  of  the  capital  at  the  expi- 
ration of  the  partnership,  the  case  having 
been  filed  before  the  Slst  of  December 
1857. 

Third.  Whether  the  plaintiff  was  en- 
titled to  receive,  and  be  paid  beneficially 
for  her  own  absolute  use,  any  and  what 
annual  income  in  respect  of  the  testator's 
balances,  and  his  share  in  the  cartel  and 
profits  of  the  partnership. 

Mr.  R.  PryoTt  for  the  plaintiff,  con> 
tended  that  sha  was  entitled  to  all  the 
profits  upon  the  testator's  share  of  the 
capital  in  the  business  since  his  deaUi.  It 
was  part  of  the  *'  produce"  given  to  her  by 
the  will.  The  case  was  different  from 
Dimet  v.  Sc(At(X)>  Tojflor  v.  ClarU  (2), 

(1)  4  Rqh.  m. 

(2)  1  Ham,  101]  s.  o.  11  Law  J.  Rep.  (S-S.) 
Ghana.  189. 
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awl  Doufflat  t.  Congreve{S),  there  being 
here  ■  danse  ftathorisiiig  the  {M»tpone- 
nntoftheeonvenion.  The  tnutees  might 
kiTe  declined  to  continue  the  partnenhip 
— i)e«WT.  CMIbu(4);  but  having  allowed 
die  capital  to  remain  in  the  business,  the 
vidow  was  entitled  to  the  vhole  profits. 
fVrey  Y.  Smith,  14  Sim.  202. 
Sparling  v.  Parker,  9  Beav.  524. 
Maekie  v.  Afaekie,  fi  Hare,  70. 
Feanu  t.  Young,  9  Vei.  549. 
Caldicott  T.  Caldicoit,  I  You.  &  C. 
CO.  S12;  s.  c.  11  Law  J.  Rep. 
(N.e.)  Chanc.  158. 
J/qrer  t.  fmotMen,  5  De  Oex  ft  Sm. 
7S3;  a.e.  SI  Law  J.  Rep.  (n.8.) 
Chanc.  678. 
Maephenn  v.  Maepker$on,  16  Jur. 
-  847. 

Mr.  Daniel  and  Mr.  Hisloft  Clarke, 
for  the  defendants,  referred  to  Morgan  v, 
Morgan  (5). 

Wood,  Y.C.  (witbont  hearing  a  reply). 
—I  really  think  this  clause  in  the  will  does 
make  the  whole  difference;  and  for  this 
leuon.  The  first  trust  is  "  to  aell  all  my 
Teal  estate,  and  such  part  of  my  personal 
estate  as  shall  be  in  its  nature  a^eable." 
There  is  an  entire  tniBt  to  get  in  and 
convert  into  money  part  of  the  penonal 
estate;  that  is  the  elfoet  of  it;  "and  to  re. 
■ell  without  being  responsible  for  any  loss 
occanoned  thereby,  and  to  do  all  such  acts 
and  assurances  for  efTcctnating  such  sale 
as  they  or  he  shall  think  fit.  And  I  direct 
my  said  trustees  or  trustee  to  collect  and 
convert  into  money  such  part  of  my  per- 
sonal estate  as  shall  not  consist  of  money 
or  of  some  or  one  of  the  stocks,  funds  and 
•ecQrities  hereinafter  mentioned."  This 
pnperty  mast  fall  under  one  or  other  of 
those  catq^ories.  You  must  either  take  it 
as  a  property  to  be  called  in,  as  in  the  ease 
bcim  Wigram,  Y.C,  though  it  appears 
to  me  there  is  considerable  objection  to  an 
neentor  taking  that  conne,  unless  there 
■re  no  means  of  avoiding  it,  or  else  there 
■must  be  a  sideable  interest.  I  think,  in 
tliii  ease,  it  is  distinctly  saleable,  hecaase 

(3)  1  Keen,  410;  s.  e.  6  Lsw  3.  Bra.  (a.8.) 
Chue.lt. 
t4)  8  Hin^  418. 
if)  14  BesT.  73. 


it  is  capital  to  be  ascertained  at  the  tes- 
tator's death  ;  it  is  an  interest  in  the  busi- 
ness of  the  co-partnership,  under  which  bis 
executors  are  entitled  to  be  paid  the  profits 
of  die  bnsinesB,  and  the  interest  and  ba- 
lances, and  so  on,  arising  from  the  concern, 
and  to  be  paid  out  the  capital  at  the  end 
of  a  certain  period  of  years.  It  is  not 
that  the  executors  are  to  become  co-part- 
ners ;  and,  therefore,  there  is  no  personal 
question  between  the  surviving  gartners 
and  the  deceased  partner.  The  executors 
are  simply  cestuis  que  tnut  of  this  bene- 
fieial  interest  in  Uie  partnership.  One 
cannot  say  that  is  a  thing  which  is  not 
saleable;  and,  therefore,  if  you  take  the 
first  part  of  the  will,  there  would  be  ap- 
parently an  express  direction  that  they 
should  either  sell  this  or  convert  it  into 
money,  whichever  is  the  best  thing  of  tlie 
two  to  be  done.  They  would  be  com- 
pellable, in  fact,  at  the  instance  of  those 
interested  in  the  matter  so  to  do. 

Then  there  comes  a  proviso,  which  says 
this  :  "  And  I  authorize  my  trustees  or 
trustee  to  postpone,  from  time  to  time, 
the  sale,  calling  in,  the  collection  or  eon- 
version  of  any  part  of  my  real  or  personal 
estate,  to  such  period  or  periods  as  they  or 
he  shall  in  their  or  his  judgment  think  fit, 
and  without  being  answerable  for  any  loss 
occasioned  thereby."  If  it  had  been  a 
simple  power,  the  only  doubt  that  oould 
have  arisen  at  all  in  the  case  would  be 
from  the  contract  of  the  testator,  by  which 
it  appears  that  the  executors  would  be 
hound  to  leave  the  capital  in  till  the  ex- 
piration of  the  given  period  ;  hut  if  there 
had  been  a  simple  power  to  the  executors 
to  do  this  in  the  articles,  then  there  could 
not  have  been  a  question  in  the  case. 
That  would  have  been  a  clear  and  distinct 
trust,  fi-om  which  they  could  not  have 
escaped  in  the  first  instance,  followed  by 
a  proviso :  Yon  need  not  do  it,  unless 
yon  think  fit  in  die  exercise  of  your  dis- 
cretion ;  and  if,  in  the  exercise  of  your 
discretion,  yon  do  not  tbink  fit,  you  shall 
not  be  liable  to  any  loss ;  and  in  that  state 
of  circumstances  the  property  would  re- 
main subject  to  the  trust  to  pay  the  rents 
and  dividends  and  produce  of  the  same,  or 
any  part  thereof,  to  any  person  entitled  to 
the  income  of  the  money  produced  by  the 
conversion.    The  produce  of  the  capital 
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employed  in  tnde  w  all  that  the  capital 
produce! ;  that  is  to  say,  whether  it  is  in 
the  shape  of  interest  or  profits  allowed. 
Everything  that  is  allowed  is  part  of  the 

produce  of  the  trade,  and,  looking  there- 
fore to  this  clause,  it  seems  to  me,  what 
has  happened  is,  that  the  trustees  have  been 
authorized  to  postpone  the  calling  in,  and 
they  have  de  facto  postponed  it.  Whether 
they  have  exercised  this  power  by  any  dis- 
tinct act  of  judgment,  expressed  in  writing 
or  otherwise,  I  do  not  think  is  material; 
but  they  have  not  de  facto  called  it  in. 
The  Court  cannot  find  any  impropriety  in 
their  not  doing  so.  They  have  avuled 
themseWes  properly  of  this  proviso ;  they 
have  not  either  sold  the  interest  (which 
would  be  an  injudieioas  mode  of  disposing 
of  it)  nor  called  it  in,  according  to  the 
case  before  Vice  Chancellor  Wigram ;  but 
they  have  left  the  property  to  produce 
profit  in  the  trade ;  and  if  that  proviso 
does  apply,  then  I  will  not  apply  it  in 
any  other  shape  or  way  than  by  giving 
to  this  lady  alt  the  produce  made  by  the 
capital  being  so  left.  No  doubt  it  will  be 
a  lai^  benefit  to  her,  and  the  children 
will  not  get  so  much  as  they  would  get 
under  tbe  other  rules,  which  have  been 
refisired  to  in  other  cases.  All  those  casea 
have  proceeded  on  the  ground  of  its  being 
a  duty  of  the  trustees  to  do  that,  which  not 
having  done,  you  cannot  say  that  either  a 
breach  of  duty  on  the  part  of  the  trustees, 
or  the  want  of  judgment  or  discretion  on 
the  part  of  the  trustees,  is  to  alter  the  rights 
of  the  parties  who  are  there  affected. 

The  only  case  bearing  a  contrary  aspect 
is  that  case  of  Fearns  v.  Young,  where  it 
was  an  impossibility  for  the  trustees  to  do 
that  which  was  required  to  he  done.  There- 
fore there  was  no  breach  of  duty  in  that 
case.  Nevertheless  the  Court  said,  in 
adjusting  the  case  between  the  remainder- 
man uid  tbe  tenant  for  life,  we  will  treat 
as  capital  all  that  produces  more  than 
what  this  Court  considers  to  be  tbe  due 
share  of  the  tenant  for  life.  That  one 
understands  perfectly  as  a  rule  laid  down 
by  the  Court,  namely,  that  the  tenant  for 
life's  share  being  so  much  interest,  all 
ultra  that  is  capital.  But  when  you  find 
a  clause  like  this,  which  says,  I  do  not  in- 
tend the  tenant  for  life  to  have  merely 
the  interest  and  dividends,  but  I  have  a 


proviso  by  which  I  say,  that  if  the  eapttsl 
is  not  invested  as  I  direct  there  shall  be 
something  diffsroit,  for  she  shall  hare 
the  rents,  dividends  and  produce;  then, 
according  to  that  long  class  of  cases  which 
have  been   decided,   such  as  Howe  r. 
Lord  Dartmouth  (6),  the  widow  nmplj 
takes  in  specie  as  she  would  anything  else; 
she  does,  in  truth,  take  part  of  the  capitsl 
by  the  force  of  the  direction  in  the  testa- 
tor's will.    It  seems  to  me  that  upon  that 
proviso  the  will  must  be  construed;  and 
what  really  ought  to  be  done  is  to  sscer- 
tain  what  the  testator's  capital  was  undet 
the  articles.    The  tme  eonatmetion  is,  ia 
&et,  to  treat  it  as  ui  investment,  governed 
by  the  articles,  of  whatever  was  capital  st 
the  stock-taking  immediately  following  tbs 
death.    I  deal  with  (hat  as  capita]  which 
the  articles  say  shall  be  treated  as  capital 
in  the  hands  of  the  executor  of  the  deceased 
partner.    In  other  words,  he  has  directed 
that  they  shall  take  as  capital  that  which 
shall  be  capital     the  period  of  taking  the 
account  after  tlie  death.    That  is  his  own 
capital,  and  that  I  fix  as  his  capital.  I 
apprehend,  then,  the  plaintiff  would  be 
entitled  to  this :  the  account  would  be 
taken  on  the  Slat  of  December  1856,  dut 
is,  the  first  balancing  day  after  the  testa- 
tor's death.    Then,  I  apprehend,  she  can- 
not get  interest,  except  from  that  daj, 
unless  you  apportion  it  on  the  day  of  tbe 
testator's  death.    In  fact,  no  such  appw^ 
tionment,  I  apprehend,  would  arise.  It 
is  like  those  cases  of  stocks — Brotne  t. 
Jmyot  (7). 

[Jfr.  Pryor. — There  was  a  baluiee 
struck  on  the  30th  of  June ;  therefore, 
there  would  be  current  interest  running 
from  the  30th  of  June  to  the  Slat  <tf 
December.] 

If  you  want  it,  there  will  be  an  appor- 
Uonment.  It  would  be  the  share  of  inters 
est  at  bl.  per  cent,  from  the  13Ui  of 
November  1856,  the  day  of  the  testator's 
death,  to  the  Slst  of  December  1856. 
Then  I  propose  to  answer  the  first  ques- 
tion thus :  **  The  widow  is  entitled  to  a 
proportionate  part  of  the  interest  at  51.- 
per  cent,  on  the  balance  standing  to  the 
testator'a  credit  on  the  30th  of  June  1856, 

f  6)  7  Ves.  IS7. 

(7)  S  Hare,  173  ;  s;e.  IS  Law  J.  Bcp.  (sjO 

Chsnc.  2S2. 
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far  w  mneh  time  mm  elapwd  between  the 
ISth  of  Noromber  1856  and  the  Slit  of 
December  1856."    Then  I  would  not  an- 
twer  the  eeeond  question  at  all ;  and  the 
third  qaeslioD,  which  is  a  general  question, 
may  be  answered  in  this  way  :  "  She  is  en- 
titled to  all  the  interest  and  proSti  arising 
from  the  testator's  capital,  as  it  stood  on 
the  31st  of  December  1856  up  to  the  expi- 
ratioD  of  the  partnership  on  the  31st  of 
December  1857<    And  she  is  entitled  to 
interest  at  51.  per  cent,  on  the  payment  of 
each  instalment  of  the  testator's  capital, 
by  the  surviving  parUiers,  so  far  as  such 
instalment  represents  one-third  of  the 
capital  of  the  testator  on  the  31st  of  De- 
cember  1856,  and  is  entitled  to  any  lurplua 
of  sndi  instalment  over  such  one-Uiird 
share  of  capital,  and  such  interest  as  afore- 
■aid,  as  being  composed  of  her  share  of 
]Ht)fits  and  interest  on  such  her  share.*' 
Thst  will  leave  the  third  of  the  testator's 
capital  payable  on  each  instabnent  to  tin 
capital  account  of  the  estate. 


L  C  CRcTEt  LONDON  AND 

U.«  1  ^  A  4  OA  OO         EASTERN  BANKINO 

Mayl,4,6.7.24,29.|  corporation. 

BaMiy  Companjf— Winding-up  AcU~— 
Bwilmiptey. 

A  hamkmg  eonipai^,  r^^ttred  under  tht 
7^8^.  0.  li9,wa*oiiendtobewotuid 
tpt  ond  ttfieiai  manager*  and  a  eredilon^ 
repreeentaUve  were  appoinfei,  the  latter 
appoinhiient  being  on  the  ISth  of  January. 
Some  eredilors  of  the  company  brought  an 
actum  against  the  company  on  the  same  iSth 
of  Jafotary,  and  on  a  summone  by  the  official 
mauagers  to  stay  proceedingt^  it  woe  ordered 
thai  the  plaintiffs  should  be  at  liberty  to 
proceed,  but  the  judgment  was  not  to  be 
ataikble  for  any  other  purpoic  than  to 
make  the  company  bankrupt.  Judgment 
MS  accordingly  entered  up,  and  a  notice 
reqmiTing  payment  was  served.  One  of  the 
fiee  Chancellors  having  refused  an  in- 
jumetion  to  tlay  the  proceedings,  the  com- 
pany was,  on  the  22nd  of  April,  adjudged 
6mir«fit.  On  an  ^peal  Jrem  the  Viet 
CimmeMor's  jn^mentt  and  an  application 
to  aunvl  the  at^dieaUoUt  —  Held,  that 
the  bankrupley  was  valid,  the  20  ^  21 
Hi*  8SUI8.  XXVII.— GHAsa 


Vt^.  e.  78.  not  preventing  a  company  being 
made  bankrupt  under  the7  ^  S  Vict.  e.  Ill, 
hut  that  the  bankruptcy  was  of  no  further 
avail  than  to  clothe  the  assignees  v>ith  autho- 
rity to  concur  with  the  official  manager  in 
the  proeeedings  in  the  wim^g  vp. 

The  London  and  Eastern  Banking  Cor- 
poration, which  was  a  banking  company, 
incorporated  under  the  7  &  8  Vict.  c.  113, 
ceased  to  carry  on  business  on  the  11th  of 
March  1857,  except  for  the  purpose  of 
liquidation.  On  the  25th  of  November 
1857  an  order  for  the  dissolution  and  wind- 
ing up  of  the  company  was  made ;  and  on 
the  2l8t  of  December  Messrs.  Stuart  and 
Ball  were  appointed  official  managers.  On 
the  18th  of  January  1858  Mr.  Thompson 
was  appointed  creditors'  representative  in 
conformity  with  the  provisions  of  the 
30  &  21  Vict.  c.  78.  On  the  same  ISth 
of  January,  Sir  Charles  Forbes  and  others, 
who  were  creditors  upon  a  bill  of  exchange, 
accepted  on  behalf  of  the  company  by  the 
manager,  brought  an  action  against  the 
company  in  the  Court  of  Exchequer,  under 
the  18  St  19  Vict.  c.  67.  A  summons  was 
taken  out  at  Judge's  chambers,  on  behalf 
of  the  official  managers,  for  a  stay  of  the 
proceedings,  and  on  the  6th  of  February 
an  order  was  made,  by  Martin,  B.,  that  the 
pluntiffs  were  to  be  at  liberty  to  proceed, 
but  that  the  judgment  was  not  to  be  avail- 
able for  any  other  purpose  Uian  to  maka 
the  company  bankrupt.  Judgment  having 
been  entered  up  on  the  10th  of  February, 
a  notice  requiring  payment  of  the  judg- 
ment debt  was,  on  the  20th  of  March, 
served  upon  one  of  the  directors  of  the 
company,  upon  the  official  managers,  and 
was  left  at  the  company's  late  place  of 
business.  On  the  39th  of  March,  Wood, 
V.C.  refused  to  grant,  on  the  motion  of 
the  official  managers,  an  injunction  to  re- 
strain the  proceedings  in  the  action  or  on 
the  judgment  (1) ;  and  on  the  22nd  of 

(1)  Th«  following  jndgment  wu  delivered  by 
Wood,  V.C. — UoqueaUonably  it  i*  a  task  of  con- 
■iderablfl  diffienlty  to  oonstrue  an  act  of  parliament 
which  doea  not  aeem  rcry  clearly  to  ennndate  the 
ieveral  propoaitiont,  which  evidently  muat  haTB 
been  before  the  legiilature,  and  to  which  ita  atten- 
tion muit  hare  been  called  at  the  time,  aa  one 
wnnld  oonoeive,  when  they  were  intending  to  legia- 
late  I  and  I  cannot  aay  that  I  have,  at  thia  moment, 
any  vuy  praoiae  or  definite  idea  of  the  exact  extent 
3N 


Digitized  by 


Google 


458 


COURTS  OF  CHANCERY: 


[Hew  Sun 


April  1858,  the  amount  claimed  not  hav- 
ing been  paid,  aeeuxed  or  compounded  for 
within  fifteen  days  after  aerriee  of  the 
notice,  the  company  wai  adjudged  bank- 
rapt 

to  wUch  the  legislators  intoidfld  Aew  eoMtments 
to  operate.  On  looking  to  the  whole  ttate  of  this 
e«M,  however,  I  have  no  donbt,  that  on  tbia  appli- 
cation for  an  Injaaction  to  restrain  the  legal  right, 
I  ought  not  to  interfere  with  that  legal  right,  if 
there  ia  anj  queition  at  all  whether  auob  a  right 
ean  bo  exezciaed.  I  feet  it  i>  fat  battaf  that  I 
■hoold  abstain  from  interfering  with  the  exerebe  of 
that  right,  if  SQch  there  be  (I  am  now  confining 
myself  more  paitiealarly  to  the  arguments  which 
have  been  adduced  with  reference  to  the  power  of 
iitning  a  fiat,ander  the  oircamitancea  of  tbia  com- 
pany) i  I  say  it  is  far  better  that  I  should  ahstun 
from  interfering  with  the  legal  right,  if  it  be  ft 
matter  of  doubt,  than,  by  atopping  the  trial  of  the 
qoestion,  work  that  injustice  which  mast  erentually 
take  place,  if  it  ahould  be  ultimately  determined, 
that  uie  legislature  bad  the  intention  that  has  been 
contended  for  by  Mr.  Amphlott,  on  the  part  of  Sir 
Chariea  Forbes  and  the  other  parties,  whose  intereats 
be  represents.  More  eapeciallj  in  thta  ease  I 
ought  to  do  so,  beoause,  from  the  present  otmstroc- 
tion  of  our  Courts,  the  superior  Court  which  could 
contronl  my  jnrisdictian  has  also  a  power,  which 
I  have  not,  of  expressing  its  opiniMi  with  refefenco 
to  the  law  in  bankmpteyi  aadt  tbetcfbte.  It  hiH 
mors  complete  Jurisdtotion  orcr  the  whole  mattn 
than  I  ean  have  here.  In  attempting  to  shut  oat 
that  jurisdiction  in  hankraptey,  even  for  a  time,  as 
I  am  asked  to  do,  I  should,  as  it  seems  to  me,  be 
doing  an  injustice  to  those  who  wish  to  assert  thcdr 
right  before  the  Bankrupt  Commisnoners,  and  who 
may  be  oontnmled,  boUi  as  to  the  nefdse  of  that 
right  and  the  CKcrclae  of  any  right,  in  conseqaeneo 
of  my  interference,  before  a  tribunal  which  is  eom- 
petent  to  determine  the  whole  question.  Now,  aa 
r^ards  the  podtion  ctf  our  present  legislation  as  to 
the  winding  op  of  jmnt-stock  companies,  it  is  any- 
thing hot  aatiafaetory.  There  being  an  act,  which 
waa  passed  in  die  7tii  and  SUi  yeara  of  Uie  Queen, 
wfaieo  enabled  thoee  who  were  acdroDi  vt  bringing 
the  bankrupt  laws  into  operation  against  joint-sto«£ 
companies  to  take  that  coarse  of  proceeding  (that 
being  an  act  entirely  fbr  the  benefit  of  the  creditors 
of  the  companies),  it  was  found  that  that  act  would 
not  have  tat  t^eet  of  settling  the  Tsrions  equities 
existing  between  the  sereral  ^areholders  kOtr 
and  that  the  greatest  iqjuetice  was  perpetrated  eoa< 
tinnally  with  reference  to  indiridual  shareholder! 
who  were  made  Tietims  of  judgments^  or  of  some 
proceedings  in  bankruptcy,  or  whatever  other  course 
of  proceeding  might  he  taken  by  creators,  without 
having  any  power  of  compelling  contribution  from 
the  aercnu  other  shareholders  in  the  company ;  the 
machinery  of  this  Court  was  not  found  adequate  to 
meet  cases  of  that  description,  and  therefore  it 
was  that  the  Winding-up  Act,  the  11  &  12  Vict, 
e,  45,  was  passed.  Unquestionably  that  act  was 
^tended  ennrdy  far  the  benefit  of  sbiareholdera,  and 
for  the  arrangement  of  their  a&irs,  iattr  as.  The 
payment  of  Uie  ereditara  waa  merely  an  inddent  to 


Mr.  RoU,  Mr>  Hetherington,  and  Mr. 
Hoxburghf  on  behalf  of  the  official  mina- 
gers,  now  moved,  by  way  of  appeal  from 
the  deeirion  of  Wood,  V.C.,  and  to  lannl 
the  adjudication. 

file  admlnistratioa  of  the  eq^tiet  amongst  the  dnre- 
holders.  the  act  of  1848,  the  contribalotia 
could  not  initiate  proceedings  in  any  other  way  tbu 
in  a  certain  imperfect  manner,  that  right  bring  cos- 
ceded  to  tiiem  by  the  S8tb  and  some  other  scctionB, 
namely,  that  they  could  bring  in  proposals  st  thor 
own  expense,  and  appoint  a  aolioitoi  to  wateb  the 
prooeeiungs  at  tbrir  own  expense,  and  tttere  wu  s 
certain  ajwdes  of  contronl  given  to  then,  bat  tt 
a  very  imperfect  and  inadequate  character.  Thes 
came  the  56th  section,  which  expreasly  enacted  tbat 
which  was  the  leading  feature  and  guide  [the  eloi^ 
as  it  appears  to  me)  to  the  construction  at  sll  tines 
of  that  act,  namely,  that  nothing  in  the  act  oontaiacd 
should  interAn  with,  or  abridge  the  Iqal  ri^ts  ol 
creditors  in  any  other  way  than  they  were  exprcoily 
interfered  with,  or  abridged  by  the  act  i  it  bnng,  ia 
fact,  an  act  for  the  benefit  of  the  directors,  or  rather 
the  shareholders  imUr  te,  for  the  arrangemsnt  sf 
their  common  aflhirs,  and  not  for  Ae  benefit  of  oe- 
dttors  in  any  way,  and  there  being  certain  hoiit- 
ations  put  upon  the  creditors'  ri|;fat,  namsly,  tb« 
limitation  in  the  7Srd  section  bemg  placed  upon 
their  right  to  this  extent,  and  this  extent  <mly: — 
it  being  for  the  benefit  and  advantage  of  all  tke 
contributories,  and  justice  requiring,  ai  legaidi 
the  company,  tbat  all  the  llaUlitiea  of  the  company 
shall  be  ascertuned,  we  find — say  the  legislaUuu 
tbat  the  most  expe^ent  mode  of  asoertaining  the 
full  extent  of  the  liahilitiea  will  be  thia,  to  fores 
every  creditor  to  coilie  in  and  make  known  wbst 
bisdaimis;  then  asoertun  what  ia  the  state  irf  the 
asKta,  on  the  one  hand,  and  what  is  tht  aaHMntof 
the  debts  on  the  other;  and  having  thatfldlybatsri 
yoU)  yoa  will  he  able  to  do  complete  jnsties  to  tbs 
ooatnbutories.  The  creditor^  Mad  was,  Aerrfbn, 
arrested  for  that  limited  period,  namdy,  the  period 
of  coming  in,  and  either  proving,  or  selectii^  to 
prove,  or  to  establish  (although  there  wu  oo 
tteoeesi^  for  bis  ceUbUshing  aetully)  the  debt, 
or  being  admitted  a  erector, —  dw  nomant  ha 
comes  in  and  says,  this  is  my  demand  or  daiia, 
the  contributories  inter  m  would  know  the  lia- 
bility overhanging  them,  and  for  which  tbey 
ought  to  make  such  provision  as  they  might  Iw 
advised.  The  moment  he  haa  dose  that,  he  has 
f  erfimnad  his  doty,  vaA  he  la  immediately  allowed 
to  bring  any  such  action  as  he  may  think  fit.  To 
no  other  extent  were  his  rights  interfered  witL 
Tbat  was  the  sUte  of  the  kw  when  the  qnestioB 
came  to  be  conudered,  as  between  the  British  ^ak 
and  their  creditors.  Now,  of  coarse,  the  obvion 
defect  of  these  two  modes  of  operation  is  tUs:  Ast 
inasmuch  as  the  creditors  bad  tbrir  ordinaiy  jnis- 
diction  in  bankruptcy  fw  their  asaiatanee,  and  fiv 
administering  their  equities  nt/erss,  which  docs  net 
assist  the  contributories,  and  inaamach  as  the  c«n- 
tributories,  in  sdministering  their  equities  kUtr  m, 
having  an  act  of  parliament  for  that  purpose,  vhkh 
only  gave  an  interim  proviuoo — only  provided  in- 
cidenUlly— for  the  payment  of  Mita,  tbroagfa  A* 
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Mr.  JmpMeU,  Mr.  BagUy,  and  Mr.  E. 
UuMffi^am,  for  the  plaintiffs  in  the 
ictknu 

Mr,  DaM  snd  Mr,  B.  RodueU,  for 
du  cnditon'  reiaeMntatiTe. 

mObb  «r  tb«  'mnding<ap  Act,  wnnetliiBK  vu 
wutng,  Ukd  «  HMnething  which  I  trust  that  the 
Lcgulttne,  ere  long,  will  lopply,  nsmel^r,  to 
bisg  Uie  two  distinct  opentiOBi  into  one  Dniform 
mm  of  joriodiotioo.  A  jurisdiction  wso  wanting, 
wkaA  1  ihoald  hare  hoped  wonld  have  been  sup- 
pled bafae  dda  i  bvt  wUoh  it  does  not  appear  to 
M  Aat  the  SO  ft  SI  Viet.  e.  78.  haa  sup^ied. 
Tkat  was  wanted  was,  to  bring  these  two  opera- 
■isBs  into  one  common  jurisdiction,  so  as  to  satisfy, 
«i  the  one  hand,  all  the  claims  of  justifle  between 
eontribotories  imUr  m,  and  to  satisfy,  oa  the  othez 
baad,  all  the  ddrts  Oat  weald  be  due  from  the 
Jtiat-Bloek  eompauT  to  the  Tarions  creditors  of  the 
OMMsn.  However,  IB  the  eaae  of  the  British  Bank, 
Ae  iBeonrniieace  was  this,  that  before  the  official 
msiiigni  waa  appointed  there  occnrted  an  act  of 
hsnkmpte;,  upon  which  there  was  an  a(|judioation, 
i^di  a^jndicarion  hanog  referenoe  haek  to  the 
when  the  notice— the  trader-debtin  anm- 
hail  b«m  aerved,  orenode  the  apptuntment 
■f  the  iilliilal  manager,  and  overrode  also  probably 
Older  for  windii«  up,  but  eertainly  the  appoint* 
MM  of  the  oSoial  manager  t  and  the  conseqaenee 
that  there  was  an  immediate  eimflict  between 
the  tve  jnrisdietione.   The  Court  there  came  to 
the  ceBcluaton,  upon  a  fay  dear  and  lucid  ezposi- 
SsB  of  Ae  act  by  the  Lords  Justices,  that  the  aet 
Ar  winding  np  being  only,  in  efibct,  for  the  benefit 
•f  the  debton  and  not  tea  the  benefit  of  the  creditora, 
ft  waa  rigfat  that  these  prooeedinga  should  Uke 
rtsee  in  tenhruptey,  and  go  on  whaterer  might  be 
me  eenaeqnence  of  so  doing,  and  that,  inasmnch 
M  h  that  eaae  the  estate  waa  not  Tested  in  the 
<>eia]  manlier,  ti>e  aaaignees*  right  prevailed 
Ida,  UDd  Uie  aaaela  were  immediately  trana* 
widte  the  offioalaaeignee  in  bankruptcy.  There, 
w  was  (Aeerred,  no  rery  great  mischief  wss  the 
iftct,  except  the  mischief  that  always  must  arise 
fcea  saeh  a  system  of  litigation  of  hsTing  two 
Csatts  imeistiiw  oa  the  same  fimd.   Bnt  you  had 
ttaacUerad-^ou  had  the  fund  diitribnted  to  Oe 
cmStara  in  a  battktuptey  proeeeding,  and  thus  yon 
W  a  fimd  to  administer, — ^if  there  were  anything 
left  of  it, — the  residue  of  the  (had  to  administer, 
awsagit  the  contribntories  inter  m,  doing  fnll  jus- 
lin  to  them,  with  reference  to  contribution  and 
Ae  Gke.    In  thia  case  the  proceeding  goes  a  step 
(■AeTt  hecanac  bare,  assuming  tbo  aet  of  the 
M  ft  >1  ^eL  c.  78.  not  to  have  paased,  the  ftind 
weeld  be  in  the  hands  of  the  official  manager.  I 
ttiak  it  wonld  be  a  snl^eot  of  very  grave  doubt 
(sIOoD^  I  can  foresee  the  possibilify  of  an  argu- 
MBt  bong  need,  on  the  other  hand,  if  a  bank- 
i^t^  took  place) — whether  any  of  these  assets 
(Mi  aw  M  ^Toaled  from  the  official  manager 
k  the  cront  of  a  bankruptey  taUng  place  j  and 
An  yon  wonld  not  have  the  advantage  which 
£d  exisC  in  the  ease  of  the  British  Bank,  of  ad- 
sriaisieriDg  the  fiind  in  bankruptcy  amongst  the 
oafilan  in  **  tbab  vwnjonnr  (as  it  waa  eaUed  by 


.  Mr.  RoUf  in  reply. 

The  aigumenta  are  stated  in  the  Lord 
Chaneellor'a  judgment. 

The  following  casei  were  cited :— - 

Ex  parte  Mtamu,  in  re  the  Royal  Bri~ 
tUh  Bttnk,  26  Law  J.  Rep.  (h.8.) 
Bankr.  1. 

Fletcher     Croibte,  9  Mee.  &  W.  252; 

8.  c.  1 1  Law  J.  Rep.  (n.s.)  Exch.  16. 
Steward  v.  GreaveM,  10  Mee.  &  W. 

711 ;  8.  c.  12  Law  J.  Rep.  (M.a.) 

Exch.  109. 
Davidaon  y.  Cooper,  11  Mee.  &  W. 

778;  8.  c.  12  Law  J.  Rep.  (n.s.) 

Exch.  467. 
Ex  parte  Qriffiths,  in  re  Moetyn,  3  De 

Oex,  M.  &  0. 174;  s.  c.  22  Law  J. 

Rep.  (n.8.)  Bankr.  50. 

Lord  Justice  Turner)  to  which  thepr  had  a  right  to 
look  for  a  division  or  administration  of  the  whole 
of  the  property  amoi^t  the  whole  of  the  creditora, 
and  then  only  dealing  with  Ao  debtora  after  that 
operation  waa  performed.  Bnt  here  yon  will  bare 
this  singular  sort  of  anomaly :  if  Ae  bankruptcy  ia 
to  take  place  here,  there  will  be  no  f^nd  upon 
which  it  can  operate,  inasmuch  as  every  portion  of 
the  property  is  vested  in  the  official  manager,  and 
the  distribution  must  be  through  the  medium  of 
tihe  winding-Bp  order,  and  the  winding-up  order 
alone.  The  only  benefit  that  ean  aecme  under  the 
bankruptcy  is,  such  a  benefit  as  Mr.  Amphlett  haa 
suggested,  nsmely,  the  poeaibility  of  a  qnestion  of 
fraudulent  preftnoce  or  the  like.  Othm  might 
be  suggested,  in  which,  possibly,  the  creditors 
wonld  have  tiie  right  to  iiuiat  on  the  operation  of 
bankruptey,  and  the  power  of  summoning  the 
directors,  which  is  anl^eet  to  thia  peculiar  qualifi- 
cation, that  inasmnch  as  they  may  have  to  make 
out  a  balance-sheet,  they  mnst  produce  all  their 
books  and  vouchers;  but  not  a  step  of  that  kind  can 
they  take  without  the  permission  of  this  Court,  aa 
the  whole  is  in  thepossesaion  of  the  official  manager. 
Therelbr^  I  mnat  aay  that  it  doeaaeen  very  ringnlar 
that  tile  legislature  should  have  wished,  after  the 
appointment  of  the  official  manager,  and  after  the 
property  had  been  vested  in  him,  that  this  right 
of  proceeding  in  bankruptcy  ahoald  be  still  exer- 
cised when,  apparently,  there  is  so  littie  to  be 
operated  upon  to  produce  any  benefit  to  the  cre- 
ditors, and  when,  m  effect,  the  machinery — even 
Ibr  sueh  a  purpose  as  has  been  pointed  out,  namely, 
f  supposed  betted  mode  of  searching  the  consciences 
of  the  directors — would  become  completely  ineffi- 
cient, uoless  this  Court  assisted,  as  it  would  be 
bound  to  do,  if  necessary  for  the  purpose  of  jus- 
tice, by  ordering  the  production  of  the  papera  and 
documents  upon  application  to  thia  Court  for  that 
purpose.  However,  it  is  not  neoeaaaiy  for  me  to 
say  more  than  this :  it  does  not  sppear  to  me,  look- 
ing to  the  grounds  of  the  decision  in  the  British  Bank 
case,  even  after  the  property  had  been  vested  in  the 
officdal  manager,  and  looking  to  the  grounds  upon 
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COURTS  OF  CHANCERT: 


[New  SniH 


May  24. — The  Lobd  Chancellor. — 
This  case  was  onginallj  brought  before 
Vice  Chancellor  Wood,  on  a  motion,  made 
on  behalf  of  the  official  managera  appointed 
to  wind  up  the  affain  of  the  company,  to. 

which  that  dmisioa  wu  come  to, — (namely,  that 
the  rights  of  omUtora  wera  not  further  intnfered 
with  than  hj  the  *'  express  proTision"  of  the  act, 
•sd  there  being  no  ezpreie  proTisioD  which  did 
that) — that  th«7  oonld  not  aTiil  themaalTM  of  the 
aet  of  the  7  ft  STlct  e.  Ill,  for  allowing  a  flat  in 
bftokmptcy  to  iaiue  againit  joint -stock  com- 
panies anable  to  meet  dieir  engagements.  I  do 
not  think  that  the  Court  can  come  to  any  other 
conclusion  than  that  proceedings  might  take  place, 
whatever  might  be  ua  result  of  it.  But  1  havo 
now  to  oonsider  what  has  baea  dona  bj  the  aet  of 
last  sessioD,  Iba  20  ft  31  Viet  c  78.  Now  tbia  act 
remedied  a  very  great  defect.  One  would  hare 
Aonght  that  the  legislature  then  would  have  ^ro> 
ceeded  to  take  the  step  for  doing  complete  jus- 
tice between  all  parties,  .either  by  the  one  Court 
or  the  other,  namely,  dther  io  banlmiptcy  or 
before  the  Cooft  of  Chancery,  operating  through 
the  medium  of  the  Winding-up  Acts,  or  would  havo 
left  to  each  ooncorrent  jurisdictioa.  One  might 
hare  thought  that  two  plain  courses  would  hare 
been  open,  either  to  band  the  whole  jnrisdictiou 
oTor  to  the  one  tribunal,  or  to  say  that  the  two  tri- 
bunals should  have  full  and  complete  jurisdiction  i 
but  that  when  one  had  assumed  jurisdiction,  the 
other  should  not  interfere.  Something  intermediat* 
has  been  done ;  and  beyond  all  qneition  no  clear 
enactment  to  that  effect  is  to  be  found  in  that  act  of 
parliament  On  the  contrary,  if  you  only  read  the 
aet  of  parliamant,  in  the  only  way  in  which  it  can 
be  construed,  It  aweara  to  me  that  the  l^slatnra 
has  purposely  left  that  matter  still  open,  because  U 
proceeds  to  do  this.  In  the  lat  section  it  says,  "  In 
all  cases  in  which  an  order  heretofore  has  been,  or 
hereafter  shall  he  made  for  the  dissolution  and 
winding-up,  or  for  the  winding-up  of  any  com- 
pany, it  ihall  ha  lawAiI  for  the  Judge  or  Master 
charged  with  the  winding  up  af  any  company, 
at  the  instance  of  any  creditor  of  such  company,  or 
otherwise,  in  all  cases  in  which  it  shall  appear  ex- 
pedient, and  for  the  benefit  of  the  parties  interested, 
in  and  by  the  advertisement  for  proof  of  debts  re- 
quired by  the  72nd  section  of  the  'Joint-Stock  Com- 
panies vnnding-Qp  Aet,  1848,'  or  by  sabacqnent 
adTCrtiiements,  or  oy  notice  transmitted  to  each  of 
.tlw  creditors  by  post,  as  directed  by  the  said  two 
before- mentioned  acts,  from  time  to  time  to  call 
upon  the  creditors  of  the  company  to  meet  before 
auch  Judge  or  Master  at  such  time  and  plsce  as 
shall  be  £ied  by  him,fortbepurpoae  of  appointing 
one  or  more  person  or  peraov  oUier  than  the  offlelu 
manager  to  represent  all  the  creditors." 

Now,  a  good  deal  baa  been  sud  in  the  argument 
upon  thia  act  by  those  who  ask  me  to  stay  the 
proceedings  of  the  creditors  in  bankruptcy  upon 
this :  thst  the  view  of  the  legislature  must  have 
been  to  apply  this  to  cases  where  the  property  had 
not  been  rested  in  the  official  mansger.  The  first 
thing  which  strikes  one  on  the  opening  clause  is, 
that  it  applies  to  all  caaea  where  orders  shall  have 


reatrain  Sir  Charles  Forbei  and  oth«i, 
creditors  of  the  company,  from  proceeding 
in  an  action  which  they  had  comraeneed, 
or  upon  a  judgment  which  diey  had  signed, 
for  the  pnrpoaa  of  making  die  company 

been  mada,  aa  well  aa  ordera  which  aball  be  made 
and  which  necessarily  include  a  vast  najaber  of 
orders  where  official  managers  have  been  appoinud 
and  are  in  extstenee.    It  says  hert^ — to  d«ct  the 
repraaoitatiTo  of  creditors,  moA  he  akall  not  ba 
the  person  who  is  an  dBcial  manager.  Therefon^ 
it  seems  to  be  more  immediately  in  the  eoDtempU' 
tion  of  the  legislsture  when  that  state  of  thia|s 
did  exist — when  there  did  exist  this  power  in  the 
^cial  manager — to  make  this  provision  which  is 
•ODtaioed  in  uis  olaose  aa  they  are  gtnng  to  make  H 
for  all  oaaaa ;  and  they  aay,  when  uara  aball  be  an 
gAoial  manager,  we  wUI  pioride  that  the  official 
manager  aball  not  ba  the  repreaentatiTa  of  the  «n- 
ditora ;  and  then  they  provide  for  the  appcuatmeat 
of  the  representative.   Then  the  le^^dature  pro- 
ceeds to  say,  **  Provided  always,  that  in  case  such 
company  heretofore  has  been,  or  hereafter  ehsU  be, 
adjudged  bankrupt,  the  aastgnees  of  the  crtate  tmi 
cmeta  ot  such  bankmpt  eompany  iball  be  deemed 
and  taken  to  be,  and  tiiey  are  hereby  coostitatad 
(without  such  adver^Kment  or  meeting  aa  herein- 
after mentioned)  the  lapresentatives  ot  the  creditnn 
for  the  purposes  of  this  act"  Now,  that  is  a  eaaa  of 
a  bankruptcy  with  assignees  before  th«  Judge  issesa 
the  advartiaament  calling  the  creditors  together. 
Then  comes  this  clause,  **  ThjU  if  any  such  r^re- 
sentative  or  representatives  of  the  creditors  sksll 
have  been  chosen  or  appointed  in  the  matter  af  the 
winding  up  of  any  eompany,  btforeUke  u^uintmeM 
of  assignees  tmdw  the  adjodieadoo  of  banknipt^ 
against  the  same  company,  dten  npen  ancb  mf 
pmotment  of  assignees,  the  tights,  powm  and 
authorities  of  such  representative  or  rapresMtativaa 
shall  cease  and  determine,  and  the  same  rights, 
powers  and  authorities  shall  thereupon  beoime 
vested  in,  and  may  lawfully  be  bad  and  ejterciaed 
by  such  assignees  a*  aforaaaid ;  and  sneh  lepreasnta- 
Uve  or  represeatattvaa  shall  be  entitled  to  hia  or  thdr 
reasonable  cosU  in  the  matter  ^rf  the  winding  np  of 
aaeh  company."  Now  this  clause,  as  2fr.  Am^uttt 
pointed  to  my  attentiim,  substituting  nsajgneee 
under  an  adjudication  in  bankruptcy  for  the  i«prfr- 
sentativea  actnally  appointed,  must  mean  a  state  of 
Udngt  in  which  theadjudication  in  bankmptej  vmaC 
be  snbsecinent  to  the  winding  up,  for  thie  leasoa, 
Uiat  by  the  8th  section  of  the  Winding-up  Act, 
aftor  there  has  been  a  bankmptcy  there  could  be 
no  winding  up  wh^ver,  except  on  the  application 
of  the  assignees;  and  therefore  the  bankruptcy 
here  pointed  out  mnst  be  a  bankruptcy  wbidt  has 
taken  place  after  the  winding-up  order  ha*  been 
prononnced,  and  after  the  appointment  of  tbe  repre- 
sentatives of  creditors.  Then  it  has  been  anggealad 
by  Mr.  Hetherington,  in  reply,  that  it  may  apply 
to  two  cases :  the  we  of  a  mere  a4judication  in 
bankruptcy,  which  by  relation  to  the  previous  act — 
antecedent  to  the  winding-up  order— in  e&ct  aaper- 
sedes  the  winding-up  order,  and  which  wonld  dis- 
solve the  title  of  any  official  manager  if  hn  existed  j 
and,  secondly,  it  may  apply  to  the  ease  wbeie  ne 


Digitized  by 


TsLXXni.]         MICHAELMAS  1867  to  MICHAELMAS  18fi8.  461 


banknipt.  The  Vice  Chancellor,  not  haT- 
iDg  juriadlctioD  in  bankruptcy,  was  not 
competent  to  pronounce  any  opinion  upon 
the  validity  of  the  fiat,  and,  Uierefore,  he 
eonfioed  himtelf  strleUy  to  tha  motion 

oScUl  wuiager  lua  been  appointed,  althourb  then 
bts  been  an  order  for  winding  np,  or  althoagb 
Am  hw  ben  •  repTHcotatiTo  of  enditora  ap- 
MUtod.  It  might  apply  to  two  aaoh  oaaea ;  lint  am 
I  at  liberty  to  tay  here  that  it  ii  confined  to  theae 
tvocoMat  when  I  find  the  l^elatnra  in  all  the 
pterioiu  parts  of  this  section  contemplating  the 
voy  ease  where  the  official  manager  has  been 
K^uatcd,  io  that  Tery  large  claas  of  windiog- 
■p  Mdeca,  ao  maay  of  whioh  oiDit  ntsti  and  ut 
oNnm  to  baT«  euated.  It  ia  Impoislbletbat  I  can 
isy  BO,  locddog  to  the  whole  eunsw  throoghoat, 
where  the  existence  of  the  offloialmanaipHrbai  beok 
i»  tepeatedly  contemplated. 

nieu  we  uTe  the  8rd  sootion,  which  is  this 
"  It  shall  be  lawftil  for  each  lepresentatiTes  or  repn- 
MutiliTa  aa  beidnbolbre  mentioaed  to  jnn  and 
eoMBr  or  take  part  in  all  the  proeeedinga  hi  and 
■bent  the  wfndiag  up  of  the  said  company,  or  saoh 
•f  the  same  proeeeoinga  as  the  Judge  or  Master 
(lull  deem  expedient  for  the  intetest  of  tha  cre- 
ditors, and  also  satiject  as  hereinafter  is  mentioned, 
■ad  so  bi  aa  tha  creditors  of  the  said  company  are 
eaoeemed,  to  make  or  enter  hito,  take  part  in,  con- 
sent to,  or  approve  of  anycorapromise,  composition, 
or  stUtrstioa,  or  other  arrangement,  whether  for  the 
diKharge  and  sattsfutum  of  the  IbUnlity  (tf  all  and 
enry  the  ahareboldcrs  and  members,  or  any  or 
other  of  them,  to  the  debts  and  liabilities  of  sneh 
•empany,  or  otherwise,  as  aoch  representatives  or 
npveaaatative^  t<a  the  tfane  being,  ahall  think  flt| 
•■dthe  eertifieateof  the  Judge  or  Master  ahall  be 
deemed  and  taken  as  foil  and  snfflcient  evidence 
sod  proof  of  every  snch  eompromlse,  composition, 
stbttration,  or  other  arrangenoent,  and  of- any  dis- 
ehsige  or  release  which  may  have  been  thereby 
efb^d;  and  it  shall  also  be  lawful  for  such  repre- 
leaiideua  or  repreaentative  aa  hereinbefore  men- 
Ihined  (snbieet  aa  afbresud)  to  take  part  in,cenBeot 
to,  or  ^prove  of  any  compromise,  composition, 
■lUtrstion,  or  other  arrangement  which  the  official 
■nsnsgw  may  propose  to  make  or  enter  into  with 
dkt  debtors  oi  creditors  of  the  SMd  company,  or 
Mberwise,  in  respect  of  its  estate  or  affairs  (  and  all 
the  ereditora  of  the  sud  company,  whether  their 
debu  shall  have  been  then  proved  or  not,  ahall, 
•nbject  to  the  proTisions  heremafter  contained,  be 
fuUj  and  eflecinally  bonnd  b^  the  acts  of  such 
Rptsenlatives  or  representatiTe  ae  to  all  sncb 
Mtcrs  as  are  anthorixed  by  this  acL" 

Mew  i  will  make  a  comment  upon  that  presently, 
fa  it  rosy  remove  some  of  the  other  inoonveniencaa 
■Udi  otherwise  would  seem  to  be  extreme  on  the 
Mnttmetion  of  this  act  of  parliament.  The  7tb 
*eet)M  proceeds  to  say: — "When  any  such  com- 
pany heretofore  has  been  or  hereafter  ehall  be  adju- 
dicited  bankrupt,  then  if  or  so  soon  as  creditors' 
Mtignees  shall  bsTo  been  appointed,  or  when  any 
soch  company  shall  not  have  been  or  be  a^fodiMted 
kabupt,  then  after  the  Jndge  or  Master  shall  by 
limlmamt  have  called  en  the  eredilm  to  ap* 


before  him;  and  conaidering  that  he  ought 
not  to  interfere,  if  there  was  any  ground 
of  right  in  the  creditors  to  proceed  in 
bankruptcy,  be  thought  the  point  anffi- 
ciently  doubtful  to  induce  him  to  refuse 

point  a  representative  or  representativea  as  herein- 
before Dientiooed,  no  ench  action  as  is  mentioned  in 
the  7Srd  section  of  the  said  'Joint-Stock  Companiea 
"Winding-up  Act,  1848,*  shall  he  commenced  or 
proceeded  with  otherwise  tbsn  for  the  purpoee  of 
making  the  company  bankrupt." 

It  is  prodigiously  difficult  to  override  the  effect 
of  these  words,  because  I  ought  to  notice  the  14th 
section,  which  says,  this  act  is  to  be  deemed  as 
inserted  in  tha  *  Joint-Stoak  Companies  Winding- 
up  Acts,  IMS  and  1849.'  Taking  the  two  aeto 
together,  what  do  I  flndt  I  find  the  58th  sectieD 
of  the  1]  &  12  Vict  c.  45,  enacting  that  no  cre- 
ditor^ rights  of  any  kind  whatever  are  to  be  in- 
terfered with  by  anything  in  the  act  contained, 
except  by  an  express  enactment  Having  found 
that,  I  am  to  look  for  an  express  enactment  taking 
away  the  light  of  a  creditor  to  proceed  in  bank- 
ruptcv.  So  far  from  finding  any  express  elatise 
to  take  it  away,  all  I  find  is  a  clause  eaying, 
that  after  they  have  appointed  a  representative 
of  these  persons,  then  he  ahall  not  be  able  to 
proceed  with  anything  else,  except  for  thiU  purpose 
— a  pmeesfiBg  in  hnkmptey,  ^le  whole  arga> 
mant  baa  been  not  upon  an  *' express  enactment,** 
but  upon  necessary  implication.  No  doubt,  it 
would  be  a  sound  principle  of  eonstmction  to  say 
necessary  implication  (that  is,  an  implication  which 
admits  of  no  other  oonstruetion  when  yon  put  the 
two  or  three  clauaea  together,)  might  be  In  some 
cases  equivalent  to  an  express  enactment  Aa  if, 
for  instance,  it  might  be  suggested  that  the  whole 
administration  should  be  in  this  Court,  and  in  thta 
Court  alone,  and  that  this  Court  should  ezereisa 
all  and  every  the  powers  and  provisions  of  the 
Court  of  Bankruptcy,  and  I  had  given  it  full  and 
complete  jurisdiction  in  eveiy  possible  way.  I  say 
it  ia  just  possible  in  sneh  a  oascto  contend  that  the 
neeassary  implicadou  of  the  wliole  act  was  eqniviir- 
lent  to  an  express  direction.  When  yon  find  that 
not  only  is  there  no  express  negative  direction  at 
all  that  he  shall  not  proceed  in  hankraptoy,  but, 
that  there  is  an  express  direction  that  in  an  except- 
ed case  he  shall  be  slbwed  to  proceed,  it  would  be 
mne  strange  touylamtogetiid  of  that  in  the 
atate  of  oinumatancea  new  hnore  ma,  of  the  whole 
property  being  now  vested  in  the  official  manager. 
There  is  a  possible  state  of  eircunstances  in  which 
there  being  no  official  manager,  and  the  representa- 
tive having  been  appointed,  they  may  be  at  liberty 
to  ^veeed  in  banluniptcy  to  vest  in  the  asugnees 
that  pnper^  which  ought  otherwise  to  be  vested  in 
the  official  manlier.  It  waa  contemplated  in  the  let 
secUon  that  nobody  would  be  appointed  representa- 
tive who  was  an  official  manager;  and  therefore  it 
contemplates  the  great  probability  of  there  existing 
official  managers  at  the  time  of  the  appointment  ^ 
the  isprcsentative.  When,  therefore,  I  find  tha^ 
after  the  advertisement  calUng  on  the  oreditora  to 
appoint  their  repieaentatlvc,  the  proceedings  are 
allowed  to  go  on  to  the  extent  of  banhmptoy,  Is  than 
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an  injunction.  The  whole  cue  now  comes 
before  me  both  upon  the  validity  of  the 
fiat  in  bankruptcy,  and  also  upon  the 
equity  alleged  on  behalf  of  the  contribu- 
tories,  through  the  official  managers,  to 

uything  wMdi  canjiutify  or  aotborise  me  tn  lay- 
ing tbat  there  i§  an  ezpraai  prohibition  againat  their 
proceeding  in  bankruptcy  under  the  operation  of 
this  act  of  parliament?  If  I  am  right  in  coming  to 
the  conclusion  that,  nuder  the  old  act  of  parliammt* 
the  existence  of  the  property  in  the  official  manager 
would  not  have  altered  the  construction  arrived  at 
iu  the  British  Bank  ease,  it  appears  to  me  plain 
that  I  cannot  do  that  Then  as  to  the  ineonvs- 
nienoes,  I  see  them,  and  feel  thcra  to  he  consider- 
able ;  I  feel  that  there  is  very  little  good  to  be  ioat 
by  applying  in  bankruptcy  when  there  is  no  eitata 
to  administer ;  there  is  very  little  good  in  summon- 
ing the  directors  to  be  examined  when  they  can 
jost  aa  well  be  examined  here,  and  they  cannot 
produce  any  books  or  papers,  or  any  balance-sheet, 
without  coming  to  this  Court  to  have  it  done,  and 
when  no  proceedings  or  judgment  can  be  taken 
(for  that  ia  provided  f<n  by  the  7th  section)  without 
the  leave  of  this  CourL  I  foresee  all  these  incon- 
venieneea,  but  then  those  inconveniences,  it  appears 
to  me,  are  met  in  a  great  degree  by  that  Srd  section, 
which  made  me  very  anxious  to  know  the  pait 
Mr.  Daniel  would  take  in  this  oontrovcrsy,  because 
that  Srd  section  would,  beyond  all  doubt^  aa  it 
seems  to  ms^  enable  the  representative  of  tbo  cte- 
ditors  to  come  to  a  determination  with  the  company 
for  a  compromise  of  all  clums  of  a  certain  amount, 
and  to  stop  all  proceedings  in  bankruptcy,  or  other 
proceedings  whatever.  Ho  might  compromiae  all 
dums  and  release  (the  eypretsion  is  to  "release*^ 
them  from  alt  their  Hahilitiea;  and  if  thsy  an  rs- 
leased  from  all  liabilities  this  Court  would  not 
allow  any  proceeding  in  bankruptcy  to  go  on  t 
there  would  bea  clear  and  substantial  equity  by  the 
agreement  of  him  who  represents  the  whcue  body 
of  creditors.  However,  Ur.  Daniel's  client  doea 
not  tsko  that  part ;  he  does  not  say  be  wishes  to 
interfere  in  any  way  in  this  proeeedug;  ha  prefers, 
for  tome  ms«i  n  other  wlueh  he  has,  prooeeding 
in  bankruptcy. 

Now  there  is  another  question  which  has  been 
mgtd  very  stnmgly,  which  is  this: — the  equity 
has  been  put  in  wis  way,  and  it  appeared  the 
strongest  way  of  arguing  it  The  act  says,  when 
the  representative  is  appointed  the  creditors  shall 
be  parties  to  the  winding  up.  Then,  being  parties 
to  the  winding  np,  it  is  said,  you  have  something 
eqtdvalent  to  a  state  of  things  going  on  to  which  the 
creditors  are  parties  and  in  which  the  representative 
binds  them  alL  And  yon  have  one  of  that  body  so 
represented  taking  steps  of  bis  own  in  order  to  pro- 
ceed in  bankruptcy  {  and  what  is  more,  the  step  is  of 
this  character:  be  says  "  pay  msmy  debtor  become 
bankrupt,'*  and  therefore  the  Court  is  pnt  in  this 
position,  the  Court  has  got  the  fund,  and  the  Court 
has  it  in  ite  power  to  say  whether  the  company 
shall  become  bankrupt  or  not,  by  ordering  payment 
of  lbs  debt  which  is  sued  A»,  and  is  not  in  a  ritu- 
ation  in  which  it  should  have  its  jurisdiction  dis- 
plaeed.  Uw  creditor  says,  nnleis  wa  exnuss  this 


stay  the  proceedings,  even  if  the  Tslidity 
of  the  fiat  should  be  esteblished.  The 
London  and  Eastern  Banking  Company, 
which  was  incorporated  under  the  pro- 
visions  of  the  7  &  8  Vict.  e.  113,  ceased  to 

Jufisdtetion,  which  is  to  the  prejudice  of  the  genersl 
oreditors,  by  paying  a  particular  creditor,  bsnk- 
ruptey  is  to  ensue.  That  seems  to  be  a  very  strong 
argument  again,  if  Mr.  Daniel's  client  bad  sot 
taken  the  part  he  had.  His  client  represents  tli« 
whole  body  of  creditors,  and  thmfbre  we  have  tk« 
whole^body  of  creditors  merely  saying  we  make  no 
objection  to  the  proceeding.  If  yon  look  at  dw 
reasoning  of  the  Vice  Chancellor  Kindeisley  upon 
the  oonrse  of  proceeding  in  admintsterii^  assets 
in  tiiia  eonrt  in  tiie  case  of  the  British  Bank  (wiaA 
appears  to  me,  if  I  may  be  allowed  to  say  so,  to  be 
a  very  correct  and  sound  way  of  viewing  the  qnet- 
tion),  he  puts  it  Uins :  he  says — "  this  Court  cm- 
siders  when  the  decree  has  been  made  fi)r  the  ad- 
ministration of  the  assets,  that  ia  for  the  benefit  of 
sll  the  creditors,  and  this  Court  eonrideis  it  for  the 
benefit  of  all  to  be  paid  rstosbly,  of  cootss  aeeoid' 
ing  to  their  priorities,  and  the  Court  will  not  allow 
one  single  creditor  to  get  an  advantage."  If  I 
had  in  this  case  the  representative  of  the  body 
of  creditors  here  ssying — this  creditor  is  benad 
as  much  as  all  are;  we  axe  all  bonnd  together; 
do  not  let  this  creditor  adopt  s  mode  «  gel- 
ting  an  advantage  and  forcing  payment  to 
Um  by  means  of  his  proceeding  in  bankruptcy, 
and  driving  the  company  to  bankruptcy  in  the 
event  of  payment  not  being  made,  whilst  the 
representative  of  the  creditors  says  that  this  is  sol 
a  coarse  which  we  think  ought  to  he  parsaed,  ws 
think  that  the  proper  mode  of  dividing  the  fond 
rateably  amongst  na  is  by  a  proceoding  under  the 
Winding-up  Act  to  which  we  are  all  parties: — it 
struck  me,  in  that  point  of  view,  that  it  wonld  be 
something  very  nearly  analogous  to  the  ease  of 
administration  of  assets  upon  ue  death  of  a  testator 
amongst  his  several  classes  of  creditors.  The  Court 
wonld  not,  in  that  case,  I  am  very  much  indiMd 
to  tiiink,  allow  one  creditor  to  take  that  course  of 
prooeeding  which  is  merely  to  force  a  full  payuiMt 
of  his  own  debt,  all  the  otiier  creditors  being  op- 
posed to  that  course  of  proceeding.  The  course 
which  all  the  other  creditOTS  wish  to  take,  sad 
which  they  say  thsy  think  is  the  best,  is  to  pnt 
aside  all  equities  as  amongst  themselves.  Thta  I 
ask,  what  is  the  equity  of  the  contributoriesi  I 
confess  I  cannot  find  in  the  course  of  legislation 
upon  this  subject  any  equity  on  the  part  of  the 
contributoriea  which  entiuei  them  to  say  that  the 
course  of  proceeding  now  devised  shall  not  take 
place.  I  do  not  tike  to  dispose  of  this  case  wittont 
saying  one  word  on  what  is  supposed  to  be  the 
eoniso  of  proceeding  in  chambers  in  these  matters. 
I  think  it  would  be  a  most  unfortunate  thing  if  it 
were  supposed  that  acreditors*  reprcsenUtivehssoot 
a  fiill  nght  to  the  utmost  possible  extent  which  he 
msy  considtf  legitimate,  for  the  purpose  of  assert- 
ing the  right  to  the  payment  of  the  debts  of  the  cm- 
ditors.  of  attending,  watching  over,  and  in  every  way 
of  sapervisinff  ths  pmeeedi^gs.  Thsk  eidsr,  wbieh 
has  bsen  maos,  m^  or  may  not  fasvs  bsai  UBdor- 
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ctnj  on  buBiness  on  the  11th  of  March 
1857.  On  the  25th  of  November  1867. 
an  order  for  the  diuolution  and  winding 
up  of  the  company  was  made.  On  the 
21st  of  December  1857  official  managers 
woe  appointed,  and  on  the  18th  of  Janu- 
ary 1858  a  creditors*  representatlTe  waa 
chosen,  in  oonfonnity  with  the  proTiaiona 
of  the  Joint-Stoclc  Companies  Amendment 
Act,  1857.   On  the  tame  18th  of  January 

■teod,  but  aa  I  nndentand  it,  it  is  this,  that  this 
gentleman  should  have  notice  of  all  proceedings, 
sod  stteod  npon  application  being  made.  Bat 
that  In  bbus^  at  some  time  or  other,  make  appHea- 
Ikm  uder  the  Srd  seoUon,  I  apprehend,  is  elear. 
He  is  only  to  attend  snch  proceeding  as  Uie  Judge 
may  deem  expedient  and  for  the  interest  of  tha 
crediton.  I  apprehend  that  it  would  be  open  to 
bin,  and  it  wonld  be  hii  dnty  to  apply  to  the  Jud^ 
ImIMm,  and  state  the  olass  of  proeeedinga  whi«i 
ha  Irishes  to  attend,  hot  not  to  make  hia  applioap 
6ttm  to  be  present  at  erery  sammons>  When  the 
order  it  taken,  I  shoald  have  thoaght  the  simple 
CO  one  would  bsve  been  for  the  repreteDtatires  of 
the  creditors  to  say,  here  is  a  class  of  proceedings 
which  we  wish  to  attend,  and  there  is  another  class 
of  proeee^gs  which  we  do  not  wish  to  attend ; 
we  wish  to  uTe  a  definite  understanding  whether 
Ae  bnsiiMes  or  proceedings  an  of  such  a  natore  or 
dast  as  that  we  might  aik  to  be  present  at  it.  This, 
aa  it  appears  to  roe,  under  this  section  of  the  act, 
wonld  nave  been  an  ample  protection  to  the  cre- 
ditors, as  mnch  as  any  bankruptcy.  And  I  am 
homid  to  say  that  I  cannot  discover,  sare  and  except 
fion  the  anaeation  of  Mr.  Amphlett  as  to  the 
ease  of  a  fraoAilent  jpeftrence,  any  poorible  benefit 
ft  advantage  to  any  party  by  any  proceedings  in 
bankruptcy.  At  the  same  nme,  I  own  I  do  not 
feel  that  I  am  in  a  pontion  to  say — at  least  that 
la  what  is  asked  of  tne — that  they  shall  not  hare 
an  opportnnity  of  aaaerUng  their  righta  before  the 
Commissimier  in  bankraptcy,  eonudering  the 

CiiUoa  in  which  the  whole  maas  of  the  creditors 
ve  placed  ^e  matter,  all  of  them  eonudering 
that  it  is  for  their  benefit  that  this  shoald  Uke 
t^aet.  One  advantage  of  not  stopping  the  pro- 
eeedings  is  thia— and  I  really  have  not  enlerea  at 
length  into  the  legal  qoesnon,  aa  to  the  fiat  in 
haakmptey,  which  I  tUnk  would  probablr  be  de- 
rided by  that  tribanaV— the  additional  advantage 
of  allowing  this  coarse  to  be  taken,  of  allowing  the 
qoeation  to  be  tried,  is  this,  that  whenever  the 
qwstiaa  is  tried  and  disposed  of,  if  it  is  adverse 
to  the  prceent  applicanta,  who  seslc  to  stajr  the 
weeeediugs,  they  will  have  the  ftall  opportnnity  of 
bringing  before  one  Court  the  two  qnestions : 
namely,  the  equitable  quesdon  whether  there 
should  he  an  ii^nncti<m  in  the  first  initance  to 
natiain  proceedings,  and  also  the  legal  question, 
whcdiet  or  not  the  fiat  could  be  snsuinea.  That 
Court  wonld  have  eompetant  jnriadictioD  to  try 
both  questions,  whieh  1  aave  not  I  moat,  there- 
Aie,  refnsa  Uiia  order,  and  I  am  bonnd  to  reAiee 
it  with  eoat%  —  to  eeina  out  of  the  eatate,  of 
eauM 


Sir  Charles  Forbes  and  others,  who  were 
creditors  upon  a  bill  of  exchange,  accepted 
on  behalf  of  the  company  by  the  manager, 
brought  an  action  against  the  company  in 
the  Court  of  Exchequer,  under  the  "  Sum- 
mary Procedure  on  Bills  of  Exchange  Aet, 
1855."  A  summons  was  taken  out  before 
a  Judge,  by  the  official  mani^ers  for  a  stay 
of  proeeedinga,  and  on  the  6th  of  February 
an  order  was  made,  by  Martin,  B.,  that  the 
plaintiifo  were  to  be  at  liberty  to  proceed, 
but  that  the  judgment  wu  not  to  be  avail- 
ftble  Cor  any  other  purpose  than  to  make 
the  company  bankrupt.  Judgment  having 
been  entered  up,  on  the  10th  of  February, 
a  notice  requiring  payment  of  the  judg- 
ment debt  was,  on  the  20th  of  March  1858, 
served  upon  Colonel  Chadwick,  who  had 
been  one  of  the  directors  of  the  company, 
and  upon  the  official  managers,  and  waa 
also  left  at  the  office  in  Threadneedle  Street, 
where  tiie  company  had  carried  on  the 
business.  Theamount  nothaving  been  paid, 
secured  or  compounded  for  within  fifteen 
days  after  service  of  the  notice,  the  judg- 
ment creditors  proceeded  upon  the  act  of 
bankmptey  idleged  to  have  been  thua 
committed,  and  on  the  SSnd  of  April  1858 
the  company  waa  adjudged  banknipt.  On 
the  part  of  the  official  managers  the  pro- 
ceedings in  bankruptcy  are  impeached, 
and  the  validity  of  uie  fiat  questioned  on 
four  distinct  grounds  : — First,  that  the  act 
of  parliament  by  which  companies  are 
made  liable  to  bankruptcy  does  not  apply 
to  companies  dissolved  by  act  of  law; 
secondly,  that  the  judgment  on  which  the 
petitioning  creditor's  debt  was  founded  in 
this  case  waa  the  result  of  an  action  which 
did  not  lie  against  the  company ;  thirdly, 
that  execution  upon  the  judgment  waa  re- 
strained, and  therefore  it  could  not  be  used 
to  occasion  an  act  of  bankruptcy ;  and, 
fourthly,  that  all  the  assets  of  the  company 
were  vested  in  the  official  managers,  and 
the  company  were  prohibited  by  the  act 
of  parliament  from  paying  any  debt,  and 
therefore  the  non-payment  of  this  judg- 
ment debt  could  not  constitute  an  act  of 
bankruptcy.  The  determination  of  these 
points,  and  of  the  whole  case,  will  involve 
the  necessity  of  a  careful  as  well  as  an 
extensive  examination  of  various  provi- 
sions of  acts  of  parliament,  which,  provid- 
ing for  different  classes  of  persons  intereatcd 
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in  the  transactions  of  joint-stock  compa- 
nies, and  each  regarding  its  own  object 
principally,  and  perhaps  excInsiTely,  have 
made  it  occasionally  difficult  to  reconcile 
them  together.    The  7  &  8  Vict.  c.  Ill, 
was  the  first  act  which  was  pasted  for  the 
porpose  of  winding  np  the  affairs  of  joint* 
stock  companies  unable  to  meet  their 
pecuniary  engagements.    This  act  had 
principally,  if  not  solely,  in  view,  the  rights 
of  creditors,  and  it  furnished  them  with  the 
mschinery  of  a  flat  in  bankruptcy  to  compel 
the  payment  and  latisfoetioD  of  the  debts 
and  liabititiM  of  the  company.  But  though 
the  legislature  contemplated  the  final  set- 
tlement of  the  affairs  of  a  company  through 
proceedings  in  bankruptcy,  and  this  act 
contains  clauses  for  compelling  a  just  con- 
tribution from  the  members  of  the  company 
towards  payment  and  satisfaction  of  their 
debts  and  liabilities;  yet  it  makes  no  pro- 
vision for  the  adjustment  of  the  rights  and 
claims  of  the  shareholders  and  contributo- 
ries  inter  sc.    This  was  left  to  be  regulated 
fay  the  11  8c  12  Vict.  c.  45,  which  was 
pasted,  as  its  preamble  states,  for  the 
purpose  of  giving  forth er  fiwilities  for  the 
dissolntion  and  wfatding  up  of  joint-stock 
companies.    As  the  former  act  had  prin- 
dpally  in  Tiew  the  rights  of  creditors,  diis 
appears  to  have  been  mainly  directed  to 
the  shareholders  and  contribntories,  Uie 
winding  up  of  the  affairs  of  the  company 
under  its  provisions  proceeding  in  general 
upon  the  petition  of  the  contributories,  and 
the  official  managers  being  entrusted  with 
the  duty  of  adjusting  the  rights  and  liabili- 
ties of  the  contributories  among  themselves. 
Whether  these  two  modes  of  proceeding 
for  winding  up  companies  may  be  co- 
existent and  in  action  together,  though 
independent  of  each  other,  or  whether  the 
one  which  is  first  forestalls  and  prevents 
the  o&er.  Is  s  question  which  must  neoes* 
sarily  be  considered  in  the  present  case. 
But,  assuming  that  under  the  acts  already 
mentioned  it  was  intended  to  leave  these 
two  systems  to  run  each  its  own  indepen- 
dent course,  a  further  question  will  arise, 
whether,  by  the  act  of  the  20  &  21  Vict, 
c.  78,  tiiey  were  not  brought  to  the  same 
point  and  forced  into  mutual  co-operation. 
It  is  with  these  three  acts  of  parliament 
that  I  have  to  deal  in  this  case.    In  the 
first  place,  then,  does  the  act  which  mskes 


companies  liable  to  the  bankrupt  lawl 
apply  to  companies  dissolved  by  lawt  It 
is  ai^ed,  on  the  part  of  the  official  maiu- 
gers,  that  the  7  &  8  Vict.  c.  Ill,  in  all  id 
provisions,  clearly  points  to  and  only  re- 
gards existing  companies,  and  the  3rd,  4tb, 
0  th,  6tfa  and  7th  sections  were  referred  to, 
and  also  the  48th  section  of  the  7  &  8  Vict, 
c.  118,  to  shew  by  their  language  that  it 
was  only  with  companies  in  existence  and 
carrying  on  their  business,  with  direeton 
capable  of  dpii^^  acts  which  would  consti- 
tnte  acta  ofoankruptcy,  uid  officers  npoa 
whom  notices  of  different  proeeedingi 
might  he  served,  that  the  legislature  in- 
tended to  deal.    But  it  appears  to  me  that 
a  satisfactory  answer  was  found  to  this 
critical  application  of  these  sections  in  ths 
28th  and  29th  sections  of  the  7  &  8  Viet, 
c.  Ill,  which  expressly  provide  that  not- 
withstanding the  determination  of  any  com- 
pany incorporated  within  the  meaning  of 
the  act  by  any  other  means  than  its  deter- 
mination by  Her  Majesty,  such  company 
and  the  persons  who  were  officers  thereof 
at  the  time  of  such  determination  shall 
respectively  be  considered  as  snbsistiag 
and  as  continuing  for  all  the  pniposes  A 
this  act  so  long  snd  so  &r  as  any  matteit 
relating  to  such  company  diall  remsin  un- 
settled.   Now,  the  purposes  of  the  act  sxe 
to  wind  np  affiiirs  of  joint-stoek  eompaniss 
tiirough  the  medium  of  a  fiat  in  bankruptcy, 
and  ^erefore  the  company  and  Its  offieeis 
have  continuance  for  the  purpose  of  all 
those  acts  and  all  those  proceedings  whidi 
may  be  necessary  in  order  to  lead  np  to 
this  object.  But,  secondly,  it  is  contended 
that  the  judgment  could  not  be  used  to 
work  an  act  of  bankruptcy  as  it  was 
entered  up  in  an  action  brought  against 
the  company  which  the  petitioning  credi- 
tors had  no  right  to  bring.    There  can  bs 
no  doubt  that  an  official  manager  having 
been  appointed  before  the  action  was  com- 
menced by  Sir  Charles  Forbes  and  others, 
by  the  j^Oth  section  of  the  11  &  IS  Viet, 
e.  45,  it  ought  properly  to  have  been 
bronght  against  him,  the  words  "  shall  and 
lawfully  may,"  being  in  my  opinion  obli- 
gatory. But  tills  objection,  which  is  merely 
a  formal  one,  tiie  action,  though  nominally 
against  the  official  managers,  being  ac- 
tually against  the  company,  should  have 
been  taken  at  an  earlier  period,  and  it  is 
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madi  too  Ute  to  urge  it  after  judgment 
lai  bean  signed.  In  Steward  t.  Greavet 
tha  objeetioB  vai  raised  by  a  plea  In  bar 
to  the  aetioo.  Had  the  defendant  pleaded 
non  asaumpBit,  or  bad  the  judgment 
gone  by  default,  he  could  never  afterwards 
have  been  beard  to  object  that  a  different 
pir^  ought  to  have  been  sued.  It  is 
thirdly  argued,  on  the  part  of  the  official 
managers,  that  the  judgment  was  one  upon 
vhleh  no  execution  could  issue,  and  there- 
fbre  that  it  was  incapable  of  creating  a 
debt  whieh  could  serva  as  the  foundation 
for  an  act  of  bankruptcy.  This  argument 
jnooeeds  upon  the  words  of  the  5th  section 
of  the  7  &  8  Vict,  c  1 II,  which  is  confined 
to  judgmeBti  upon  which  the  plaintiff 
"dull  be  in  a  sintatiou  to  sue  out  execu- 
tion,'*  and  it  ii  alleged  that  the  petitioning 
oeditoTS  could  not  have  sued  out  execntion 
apon  their  judgment,  as  by  Baron  Mar- 
tin's order  it  was  not  to  be  available  for 
aay  purpose  but  to  make  the  company 
bukrapt.  But  I  draw  a  totally  different 
emelnsion  from  the  terms  of  this  order. 
It  is  observable  that  not  one  word  is  said 
in  it  about  restraining  execution.  The 
object  is  to  leave  the  judgment  available 
for  the  purpose  of  making  the  company 
bankrupt.  If  a  power  to  issue  execution 
was  essential  for  this  object,  the  power 
mut  have  been  left,  or  the  judigment  could 
not  bare  been  available  for  the  only  pur- 
pose for  which  it  was  allowed  to  have  any 
eflfeet.  It  would  completely  defeat  the 
intention  of  the  order  if  it  were  not  to  be 
capable  of  being  nsed  as  a  good  foundation 
for  an  act  of  bankruptcy.  The  fourth 
point,  however,  is  the  most  important  one, 
and  it  raised  the  general  question,  whether 
proceedings  in  bankruptcy  and  for  dis- 
Striving  and  winding  up  companies,  under 
the  two  acta  of  the?  &  8  Vict.  c.  Ill, and 
the  11  &  12  Vict.  c.  45,  can  be  carried  on 
at  the  same  time  by  two  separate  and  in^ 
dependentmodetofacticai.  This  question 
has  never  before  been  distinctly  raised. 
The  Lords  Justices,  in  the  British  Bank 
cue,  had  no  occasion  to  express  any  judg- 
nest  npon  it,  as  the  act  of  bankruptcy  in 
that  case  was  by  relation  prior  to  the 
ai^intment  of  the  official  manager,  and 
therefore  the  adjudication,  which  was  the 
only  point  they  had  to  answer,  was  valid 
and  could  not  he  annulled  ;  and  whatever 
Knr  Bwtaa,  XXYIL—Obamo. 


may  he  gathered  to  have  been  the  inclina- 
tion of  Vice  Chancellor  Wood's  opinion, 
when  this  ease  was  before  him,  as  tiie 
question  of  the  validity  of  the  fiat  was  not 
within  his  competency  to  decide,  it  would 
not  be  right  to  allow  it  to  have  the  weight 
of  an  autiiority.  In  considering  the  ques- 
tion, then,  independently  of  any  previous 
decision,  it  will  be  important  to  observe 
that  when  the  bankruptcy  has  taken  place 
before  any  proceedings  have  been  com- 
menced under  the  U  &  12  Vict.  e.  45,  the 
winding  up  of  the  affairs  of  the  company 
is  completely  under  the  controul  of  the 
assignee*.  By  the  6th  section  of  the  act, 
in  ease  a  fiat  shall  have  been  issued  against 
any  company  no  petition  shall  be  presented 
for  the  dissolution  or  winding  up,  or  for 
the  winding  up  of  such  company  under  the 
act  by  any  other  person  than  by  the  cre- 
ditors' assignees  of  the  estate  and  effects 
of  such  company.  Where,  therefore,  the 
bankruptey  has  preceded  any  petition  for 
the  winding  up  of  the  affiiirs  of  the  com- 
pany no  conflict  of  authority  can  possibly 
arise,  because  such  petition  can  only  he 
presented  by  the  creditors'  assignees,  and 
if  they  thinlc  proper  to  pursue  this  course, 
and  an  officiid  manager  is  appointed,  all 
the  estate  and  efihets  of  the  company  which 
were  before  vested  in  the  assignees  become, 
by  the  SOtfa  section  of  the  act,  absolutely 
vested  in  the  official  manager,  and  all  the 
proceedings  must  then  take  plaoe  under 
the  winding-up  petition,  and  not  under  the 
bankruptcy.  The  real  difficulty  arises 
when,  as  in  this  case,  the  winding  up  has 
gone  on  to  the  extent  of  an  official  mana- 
ger being  appointed  before  a  step  towards 
bankruptey  has  been  taken.  Under  these 
circumstances,  by  the  29tb  section  of  the 
11  &  12  Vict.  c.  45,  on  the  appointment 
of  the  official  manager,  all  tiie  estate, 
effects  and  credits,  and  rights  of  action  of 
the  company,  become  absolutely  vested  in 
him.  A31  actions  and  proceedings  are  to 
be  in  his  name.  He  is,  by  the  70th  sec- 
tion, to  pay  all  moniea  received  by  him 
into  the  bank,  to  his  own  account,  and  he 
is  entrusted  with  ample  powers  to  get  in 
the  estate,  and  to  distribute  it  amongst  the 
creditors,  so  as  to  make  a  final  settlement 
of  the  affairs  of  the  company.  With  these 
powers  and  duties,  which  leave  no  room 
for  the  intervention  of  any  other  hand  to 
SO 
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deal  with  the  estate,  I  should  have  thought 
that  the  legisUture,  having  made  provision 
for  tnuisferriug  the  winding  up  to  the  offi- 
dal  manager  when  the  company  had  been 
made  bankrupt,  intended  that,  if  the  peti- 
tion and  the  proceedings  under  the  act  had 
preceded  the  bankruptcy,  the  afiUrs  of  the 
company  should  be  wound  up  in  this  man- 
ner, and  that  no  subsequent  proceeding  to 
make  the  company  bankrupt  should  take 
place,  there  being  nothing  on  which  the 
bankruptcy  could  operate,  or  over  which 
the  assignees  could  exercise  any  power. 
But  I  should  have  felt  very  much  pressed 
by  the  58th  section,  which  provides  **  that, 
except  as  by  the  act  expressly  provided, 
nothing  in  the  act  contained,  nor  any  peti- 
tion or  order  under  the  same  for  the  disso- 
lution and  winding-up,  or  for  the  winding- 
up  of  any  company,  shall  extend  or  enlarge, 
diminish,  prejudice,  or  in  anywise  alter  or 
affect  the  rights  or  remedies  of  creditors, 
whether  against  the  company  or  against  any 
contributories  of  the  same."  Now,  it  is  no- 
where expressly  provided  by  the  act,  that 
after  a  petition  or  order  for  winding  up, 
no  proceeding  in  bankruptcy  should  be 
commenced  against  the  company,  and  the 
power  to  make  companies  bankrupt  is  one 
of  the  rights  and  remedies  which  ereditora 
have  agunst  them.  I  should  therefore 
have  fdt  great  perplexity  and  embarrass- 
ment  how  to  reconcile  the  apparent  inten- 
tion to  remove  the  estate  of  the  company 
from  the  operation  of  bankruptcy  on  the 
one  band,  with  the  reservation  of  the  right 
to  proceed  in  this  mode,  though  of  no  con- 
ceivable benefit  to  the  creditors,  on  the 
other,  if  the  matter  had  rested  on  the  two 
acts  of  the  7  &  8  Vict.  c.  Ill,  and  the  11 
&  12  Vict.  c.  45.  But  the  recent  act,  the 
20  &  21  Vict.  c.  78,  relieves  the  question 
from  some  of  its  uncertainty,  though  not 
altogether  from  its  difficulties.  It  seems 
to  me  to  be  quite  clear,  that  by  this  act  the 
legislature  contemplated  that  proceedings 
in  bankruptcy  may  be  taken  against  a  com- 
pany after  the  other  course  of  petition  for 
winding  up  has  been  adopted.  This  can 
be  made  quite  plain  by  reference  to  a  few 
of  its  provisions.  By  the  Ist  aecdon,  which 
provides  for  the  appointmrat  of  a  crediton' 
representative,  the  whole  proceeding  is  re- 
ferred to  a  period  after  an  order  has  been 
made  for  the  diasolution  and  winding-up 


of  the  company.   And  by  the  7th  section, 
when  any  company  shall  not  have  been 
adjudicated  bankrupt,  then,  after  the  Judge 
or  Master  shall  by  advertisement  hare 
ealled  on  the  creditors  to  ^ipoint  a  repifr 
sentative,  no  such  action  as  is  mentioned 
in  the  Joint-Stock  Companies  'Winding-up 
Act  1848,  shall  be  commenced  or  pro- 
ceeded with,  otherwise  than  for  the  purposs 
of  making  the  company  bankrupt.  It  miy 
be  asked,  of  what  use  can  it  be  to  creditors 
to  exercise  tiiis  power,  when  all  the  estate 
of  the  bankrupt  company  is  vested  for 
distribution  in  the  official  manager.  The 
answer  is,  that  the  creditors  may  imn 
considerable  benefit  through  the  medium 
of  the  bankruptcy.     As  I  have  already 
intimated,  the  object  of  the  l^islature  by 
this  act  seems  to  have  been,  to  make  the 
two  modes  of  finally  settling  the  a^fi  ti 
a  company,  by  meana  of  a  twokmptey  ntd 
through  the  machinery  provided  by  the 
Winding-up  Act,  unite  togeUier  into  one 
system.    For  this  purpose,  the  creditors 
are  to  be  brought  in  to  take  part  in  the 
winding  up,  and  are  to  be  called  upon  by 
advertisement  to  meet  for  the  purpose  of 
appointing  one  or  more  person  or  persons, 
other  than  the  official  manager,  to  repre- 
sent them  in  and  about  the  proceedings ; 
and  it  is  expressly  declared  that,  from 
and  after  the  issuing  of  the  advertisement, 
all  the  oreditoia  of  the  company  shall  be 
deemed  parties  to  the  winding  up.  Tba 
representative  so  to  be  appointed  by  the 
creditors  is,  however,  subject  to  the  ajH 
proval  of  Uie  Judge  or  Blaster,  who  may 
reject  him  if  he  appears  to  him  to  be  unfit, 
or  may  remove  him  at  pleasure ;  and  there- 
fore, in  the  selection  of  a  person  to  repre- 
sent them,  the  wishes  or  judgment  of  the 
creditors  may  thus  be  controuled  and 
thwarted.    But  if  they  desire  to  be  secure 
of  a  person  to  act  as  their  representative, 
without  their  choice  being  subjected  to  any 
discretion  but  their  own,  they  may  proceed 
to  make  the  company  bankrupt,  and  their 
assignees  are,  by  the  Ist  section  of  the  act, 
to  be  deemed  and  taken,  and  are  tbereby 
constituted  the  representatives  of  the  cre- 
ditors for  the  purposes  of  the  act,  and  of 
course,  being  statutably  appointed,  they  are 
irremovable:  even  if  a  representative  has 
been  previously  chosen  or  appointed,  his 
authority  ia  immediately  lupenedfd  by  the 
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ippuntment  of  udgneet under  the  adjadi- 
CfttioQ  of  bankruptcy  against  the  company, 
ind  all  the  righti,  powen  and  anthoritiea 
pfeTiously  poises sed  by  the  representative 
become  vested  in  the  assignees.  Here, 
there  is  a  ground  upon  which,  even  if  the 
whole  estate  is  removed  from  the  opera- 
tion of  the  bankmptcy,  the  adjudication 
may  be  beneficial  to  the  creditors  ;  but 
whether  this  is  so  or  not,  the  intention  of 
the  legiilatuze  appears  to  me  to  be  too 
ptunly  expressed  to  allow  of  any  other 
conelusion  than  that  the  fiat  in  the  present 
inttaDce,  though  obtained  after  the  ap- 
poiDtment  of  an  official  mana^r,  is  valid 
and  cannot  be  annulled.  But,  assuming 
the  validly  of  the  adjudication,  the  ques- 
tion arises  upon  the  equity  asserted  by  the 
official  manager  to  restrain  the  creditors 
from  proceeding  in  baokmptcy  upon  the 
principle  on  which  the  Court  acts,  where 
there  is  a  decree  for  administering  assets 
which  is  in  the  nature  of  a  judgment  for 
all  the  creditors,  and  to  eoable  them  to  be 
paid  rateably,  and  one  creditor  will  there- 
fore not  be  allowed  to  proceed  in  any 
manner  which  will  give  him  an  advantage 
over  the  rest.  But  in  whom  is  this  equity 
vested?  Clearly  in  the  class  who  are 
interested  in  and  entitled  to  the  ftind  to 
be  distributed,  but  in  the  present  case 
the  creditors  do  concur  in  tiie  propriety 
of  proceeding  to  bankruptcy.  The  par- 
ties who  are  urging  the  equity'  against 
them  are  the  shareholders  and  contrihu- 
tories  of  the  company  through  the  official 
manager.  If  the  creditors  have  a  legal 
right  (as  I  think  they  have)  by  the  act  of 
parliament  to  proceed  in  the  way  which 
they  have  prefirared,  how  can  I  frnm  any 
sense  of  inconvenience  of  the  course  which 
they  have  adopted,  restrain  them  in  the 
nereise  of  this  right  ?  But  upon  a  care- 
fid  consideration  of  the  case,  there  appears 
to  Die  to  be  an  equity  of  another  sort  which 
irises  out  of  the  relation  of  the  parties  as 
established  by  the  act  of  the  20  &  21  Viet. 
e>  78,  and  which  calls  for  and  will  justify 
the  interference  of  the  Court.  In  order  to 
render  my  view  of  the  matter  clear,  it  will 
he  necessary  to  refer  once  more  to  the  act 
of  the  11  &  12  Viet.  e.  45.  By  the  SOth 
Kction  of  the  act,  as  I  have  before  men- 
tioned, when  an  order  for  winding  up  the 
affun  of  a  company  is  made  on  petition 


by  direction  of  tiie  Court  of  Bankruptcy, 
all  the  estate  and  efi'eets  which  were  before 
in  the  assignees  become  vested  absolutely 

in  the  official  manager.  There  can  be  no 
doubt  that,  under  this  section,  the  whole 
power  to  collect  the  estate  and  to  distribute 
it,  and  to  make  a  final  settlement  of  the 
affairs  of  the  company  is  transferred  to  the 
official  manager,  and  that  the  powers  and 
duties  of  the  assignees  are  completely  super- 
seded. Under  this  act  there  is  no  provi- 
sion made  for  the  interference  and  oontronl 
of  the  assignen  in  the  winding-up  proceed- 
ings after  they  have  parted  with  their  power 
by  pursuing  the  course  of  petitioning  in 
the  manner  provided.  It  seems  to  me  that 
the  legislature,  by  the  provisions  in  the  act 
of  the  20  &  21  Vict.  c.  78,  intended  to 
place  the  assignees  in  precisely  the  same 
situation  as  they  would  have  been  upon  a 
petition  by  them  for  winding  up  the  affairs 
of  a  company  under  the  11  &  12  Vict, 
c.  45,  but  with  a  power  of  interference  not 
given  under  the  former  act,  and  with  liberty 
to  join  and  concur,  and  take  part  in  all  the 
proceedings  in  and  about  the  winding  up 
of  the  company.  By  the  appointment  of 
an  assignee,  therefore,  after  the  order  has 
been  made  for  winding  up  a  company,  he 
is  at  once  the  creditors*  representative,  and 
they  become  parties  to  the  winding  up. 
The  bankruptcy  then  is  of  no  further  avail 
than  to  clothe  the  assignees  with  authority 
to  concur  with  the  official  manager  in  the 
proceedings  in  and  about  the  winding  up 
of  the  company.  I  cannot  think  that  it 
could  have  been  intended  that  he  should 
at  the  same  time  be  left  to  pursue  his  own 
independent  course  under  the  bankruptcy, 
more  especially  when  I  consider  the  futi- 
lity of  his  operations,  divested  as  he  is  of 
the  power  over  the  estate  and  effects,  the 
inconvenience  which  would  arise  from  the 
clashing  of  the  two  authorities,  and  the 
ruinous  expense  in  whieh  the  afihirs  of 
tiie  company  would  be  involved  by  this 
double  action.  I  have  come  to  the  con- 
clusion then,  that  although  the  fiat  is  valid 
and  cannot  be  annulled,  end  although  the 
creditors  cannot  be  restrained  in  the  bank- 
ruptcy proceedings  upon  any  ground  upon 
which  the  Court  acts  in  creditors*  or  admi- 
nistrators* suits,  yet  that,  under  the  provi- 
sions of  the  20  &  21  Vict.  c.  78,  the  bank- 
ruptcy being  only  avuiable  for  a  paxtienlar 
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purpose,  the  assignees  onght  to  be  restrain- 
ed from  using  the  proceedings  in  any  other 
manner  than,  in  their  character  of  credi- 
tors' representatives  to  co-operate  in  the 
winding  up  of  the  affairs  of  the  company 
by  the  official  manager,  and  that  to  this 
extent,  therefore,  an  injunction  ought  to 
be  granted.  The  costs  on  both  ride*  wUl 
come  out  of  the  estate ;  the  costs  to  in- 
clude the  coste  in  bankruptcy  and  the  costs 
of  the  adjudication. 

Hay  29.  —  The  foUoving  order  vaa 
made :— -That  the  assignees  in  bankruptcy 
of  the  London  and  Eastern  Banking  Cor- 
poration, when  appointed,  be  restrained  by 
the  order  of  this  Court  from  using  the  pro- 
ceedings in  the  bankruptcy  in  any  other 
manner  than  in  their  character  of  creditors' 
representatives  for  the  purpose  of  co-ope- 
rating in  the  winding  up  of  the  affairs  of 
the  said  company  by  the  official  manager. 
The  costs  incurred  by  all  parties  in  this 
Court,  and  in  the  Court  of  Bankruptcy, 
to  be  paid  out  of  the  estate. 


Feb.  9."  U.  17.}  HW'OO" 

Specific  Ptrfwmemce^Agreemeni — Coal 
Mines — Lease. 

An  agreement  to  lease  two  teams  of  coal, 
**  known  as  the  two-feet  coal  and  the  three- 
feet  coaly  lying  under  land  to  be  hereafter 
defined^  in  ikt  Bank-End  estate"  is  not  to 
indefinite  at  to  prevent  itt  being  enforced* 

In  the  absence  offravd  or  mitr^etenUt' 
tion,  Ihit  Court  will  decree  the  specific  per- 
formance  of  a  speculative  agreement,  and  it 
wiU  exermte  no  ducrefioft  iipoM  Me  probahU 
value  of  the  undertaking. 

A  lessor  of  mines,  by  delivering  the  draft 
of  a  lease  in  accordance  with  an  agreement 
dated  in  1855,  and  not  insisting  on  the  exe- 
cution of  the  lease  until  1857,  ajter  the 
mines  had  been  tried  and  abandoned,  as  of 
no  vakte,  does  not,  by  the  lapse  of  time,  lose 
hit  right  to  require  a  specific  performance 
of  the  agreement.  The  taking  pottesthn  of 
the  mine,  however,  it  not  an  acceptance  of 
the  title. 

This  suit  was  instituted  for  the  speeifio 


performance  of  the  following  agreement, 
dated  thelfithof  JanuuylSSS : — "Charles 
Cope  agrees  with  Howard  Haywood,  for 
those  two  seams  of  coal  known  as  tht 
*  two-feet  coal,'  and  the  '  three-feet  coal,* 
lying  under  lands  to  be  hereafter  defined, 
in  the  Bank-End  estate,  near  Norton,  in 
the  county  of  Stafford,  at  the  rate  of  M. 
per  ton  for  all  coal  and  slack  going  over  a 
weighing  machine;  minimum  rratlOOl.  pet 
annum,  on  a  lease  of  fourteen  years.  Mr. 
Cope  to  pay  for  all  sui&ce  trespass,  at  the 
rate  of  5^  an  acre ;  to  commence  paying 
minimum  rent  within  eighteen  months  from 
date  of  agreement.  All  coal  and  slack 
sold  or  raised  in  the  intermediate  time  to 
be  paid  for  at  the  rate  of  9d.  per  ton. 
Howard  Haywood  agrees  to  let  to  Charles 
Cope  the  before-mentioned  two  seams  of 
coat,  at  the  price  before  mentioned." 

After  signing  the  agreement  the  defen- 
dant entered  upon  the  mines  and  proceeded 
to  work,  butt  finally,  he  abandoned  thnn 
without  having  returned  the  draft  of  a  lease 
which  had  been  sent  to  him  for  approral. 
The  eridenee  is  noticed  in  the  judgment 

Mr,  Selwyn,  Mr.  Haddan,  and  Mr, 
Jetsel,  for  the  plaintiff.  —  The  contract 
made  was  for  a  mine ;  it  was  made  after 
full  inspection,  and  witiiout  any  fraud  or 
misrepresentation :  the  plaintiff  was,  theie- 
fore,  entitled  to  a  ^cific  performanee  of 
the  agreement.— 

Ridgway  v.  Sneyd,  Kay,  627. 
Jennings  v.  Broughton,  17  Bear.  S34; 
s.  e.  22  Law  J.  Rep.  (h.s.)  Chanc 
585;  5  De  Gex,  M.  &  G.  136;  SS 
Law  3,  Rep.  (x.a.)  Chane.  999. 
Clttpham  T.  ShiUito,  7  Beav.  146. 
AtlwooA  T.  SmaU,  6  CI.  &  F.  SSS. 
Mellert  v.  the  Duke  of  Devonshire,  16 
Bear.  252 ;  s.  c.  22  Law  J.  Rq>> 
(n.s.)  Chane.  SIO. 

Mr.  R.  Palmer  and  Mr.  Southgate,  for  the 
defendant. — The  agreement  was  wholly  in- 
definite ;  the  mines  were  never  defined.  The 
defendant  had  been  permitted  to  try  stHDS 
old  workings  ;  but  these  the  plaintiff  bed 
found  useless  twenty  years  before.  HesnjH 
pressed  that  fact,  and  extolled  the  quality 
of  the  coal ;  but  Uiough  the  contract  was  for 
coals  and  slack,  it  was  proved  by  undoubted 
evidonee  that  then  were  no  coals  distia- 
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gaiahed  from  slack.  The  plaintiff,  there- 
fore, had  no  right  to  insist  upon  the  defen- 
dant taking  a  lease  of  what  he  knew  did 
not  exist.  The  delay  in  filing  the  bill  also 
disentitled  the  plainUff  to  insist  upon  th« 
existence  of  any  agreement.-^ 

Braiie  t.  St.  Pay/.  1  Vet.  jun.  336. 
Bogdell  T.  Dnmmond,  11  East,  142. 
Kmvorthif  v.  Sehofield,  2  B.  &  C.  945{ 

s.  c.  2  Law  J.  Rep.  K.B.  175. 
Sugd.  Vend,  and  Pur.  180,  11th  edit. 
Dag  T.  Netman,  2  Cox,  77- 
Wedgwood  t.  Adams^  6  Beav.  600. 
Watson  V.  Maraton^  4  De  Gex,  M. 

&  G.  230. 
Watvm  V.  Reid,  1  Ran.  ft  M.  236 ; 

s.  c.  1  Tarn.  382. 
Southeotab  t.  the  Bishop  of  Exeter^ 
6  Hare,  213  ;  «.  e.  16  Law  J.  Rep. 
(h.s.)  Chano.  878. 

The  Master  of  trv  Rou8.»I  think 
the  defendant  must  be  considered  to  hare 
taken  the  chance  of  the  mines  taming  out 
well  or  ill.  I  should,  however,  likis  to 
hear  a  reply  upon  the  agreement. 

Mr,  Selvyn,  in  reply. — The  mines  were 
represented  as  being  under  the  Bank- End 
estate.  It  only  remained  to  define  the 
lands  under  which  they  were  to  be  worked. 
This  wu  done  by  the  draft  lease,  which 
the  defendant  never  returned.  He,  how- 
ever, went  down  the  mines,  and,  with 
aittstanee,  proved  the  sam«.— 

Owen  V.  ThtmoB,  3  Myl.  &  K.  353 ; 

s.  e.  3  Lav  J.  Rep.  (h.s.)  Chanc. 

205. 

Feb.  17. — The  Mastea  of  the  Rolls. 
—It  has  been  argued  that  an  agreement  to 
lease  a  mine,  under  lands  to  be  hereafter 
defined  in  the  Bank-End  estate,  is  so 
uncertain  and  vague,  that  it  cannot  be 
enforced.  The  plaintiff,  however,  says 
dut  the  agreement  is  to  lease  seams  of 
coal  lying  under  the  lands  of  the  Bank- 
End  estate,  the  boundaries  of  which  are  to 
be  hereafter  described  and  defined.  This 
seems  to  be  not  only -the  meaning  of  the 
eeotrsct,  but  also  the  meaning  attached  to 
it  by  the  parties  themselves,  f^m  the 
vvidenee,  it  would  seem  that  the  Bank- 
End  estate  is  not  a  large  tract  of  land, 
but  a  Cum  of  27  acres  2  roods  8  perches, 


and  though  contests  have  arisen  on  the 

contract,  yet  it  was  never  suggested,  until 
the  papers  came  before  the  professional 
advisers  of  the  parties,  that  the  subjeet- 
matter  of  the  contract  was  in  doubt,  or  that 
the  extent  of  the  land  under  whiek  tha 
coal  waa  intended  to  be  demised  was  nn- 
eertain,  and  to  he  afterwards  agreed  on ; 
on  the  contrary,  when  the  draft  lease  was 
sent  to  the  defendant  no  observation  was 
made,  either  upon  the  description  or  extent 
of  the  parcels  contained  therein.  It  is 
evident  that  the  draft  lease  cannot  be  used 
for  the  purpose  of  controuling  or  explain- 
ing  the  contents  of  the  agreement  itself 
But  it  shews  what  intention  waa  existing 
in  the  minds  of  the  parties  with  reference 
to  the  subject-matter  of  that  contract.  The 
construction  I  have  put  upon  this  docu- 
ment is  the  plain  and  natural  one;  it  is 
that  put  upon  it  by  the  parties  themselves. 
It  never  entered  into  the  minds  of  either 
of  them,  until  this  suit  was  instituted,  to 
suggest  that  the  mine  of  coal  under  the 
whole  of  the  Bank-End  estate  was  not  to 
be  demised,  but  only  a  portion,  which  was 
afterwards  to  be  agreed  on  ;  and  that  the 
words  "  to  be  afterwards  defined"  were  not 
intended  to  be  an  accurate  description  of 
the  farm  under  which  the  coal  was  to  be 
taken.  The  objection,  therefore,  as  to  the 
uncertainty  of  the  contract,  fails. 

The  next  objection  is,  misrepresenta- 
tion, or  raUier  suppression  of  the  truth. 
It  is  shewn  that  twenty  years  before,  the 
plaintiff  had  worked  these  seams  of  coal, 
and  then  abandoned  them,  because  the 
working  was  not  profitable.  I  think  this 
objection  also  fhils.  There  were  two  pita 
already  opened  on  the  ground.  Before 
entering  into  the  arrangement  with  the 
plaintiff,  the  defendant  applied  for  leave 
to  have  these  pits,  or  one  of  them  at  least, 
cleaned,  that  he  might  be  at  liberty  to 
examine  the  coal  in  the  shaft.  This  was 
done.  He  went  down  himself,  and  took 
with  him  three  other  persons,  for  the  pur- 
pose of  examining  and  ascertaining  the 
nature  and  value  of  the  seams  of  co^. 

It  was  after  this  had  been  done  that  he 
entered  into  this  agreement  with  the  plain- 
tiff. He  says  that  he  had  no  knowledge 
of  mines  and  coal,  and  that  he  was  wholly 
ignorant  of  these  matters.  He  ought,  then, 
to  bare  noaployed  some  person  who  had  « 
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knowledge  of  minei  and  miniiig;  and  I 
believe  he  did.  It  would  be  no  excuse 
for  a  man,  vho  had-  himself  personally 
intpeeted  a  house,  to  see  whether  it  was  in 
xepair,  afterwards  to  eontradiot  his  own 
judgment,  on  the  ground  that  he  was  not  a 
surveyor,  and  was  unable  to  say  whether 
the  house  was  in  a  good  and  sufficient  state 
of  repair  or  not.  Here  he  did  not  trust  to 
his  own  judgment,  but  three  other  persons 
accompanied  him  down  the  pit,  and  some 
of  them  gave  him  their  opinion. 

The  evidence  satisfied  me  that  the  de- 
fendant took  the  lease  on  his  own  opinion, 
and  on  the  opinions  which  he  was  able  to 
obtain  from  others  as  to  the  value  of  the 
mine  to  be  worked.  Was,  then,  the  plaintiff 
hound  to  say  that  he  had  worked  the  mine, 
and  that  he  had  found  it  unprofitable  f 
That  some  one  had  worked  it,  and  aban- 
doned it,  was  obvious,  for  there  were  Uie 
shafts  and  abandoned  workings,  which  the 
defendant  examined.  Was  it  incumbent 
on  the  plaintiff  to  inform  him  that  he  was 
the  person  who  had  worked  it  some  twenty 
years  before  and  found  it  not  to  be  worth 
working?  The  subject-matter  of  this 
contract  is  a  mine  ;  that  is  to  say,  seams 
of  coal,  which  may  turn  out  better  or  may 
turn  out  worse.  The  question  is  always 
in  some  degree  one  of  speculation,  and  it 
is  well  known  that  mining  leases  and  sales 
are  always  made  with  reference  to  this  cir- 
cumstance. With  the  exertion  of  not 
knowing  that  the  plainUff  himself  had 
worked  the  mine,  the  defendant  knew  as 
much  as  any  one  else  could  know  by  his 
own  examination.  Whether  the  seams 
were  likely  to  improve  or  to  deteriorate 
was  a  matter  which  could  only  be  ascer- 
tained by  the  future  working.  The  mine 
has  turned  out  ill ;  but  the  defendant 
cannot  on  that  account  set  aside  the  con- 
tract, any  more  than  the  plaintiff  could 
have  repudiated  it  or  have  demanded  higher 
terms  if  the  seams  had  turned  out  profit- 
able. Another  objection  is  the  length  of 
time  which  has  elapsed  before  the  bill  was 
filed.  This  also  must  fail.  The  defen- 
dant  received  the  draft  lease  in  May  1855. 
He  eontinned  working  the  mine  until  July 
1855 ;  Uien  he  complained  of  it,  and  said 
it  must  be  abandoned.  But  Aram  the 
evidence  it  seems  that  the  mine  was  worked 
on  and  off  for  the  defendantup  to  October 


1856,  Aough  evidence  on  the  subject  is 
not  very  exact.  The  solicitor  of  the  plsin- 
tiff,  who  sent  die  draft  lease  on  the  26th  of 
May  1855,  says  that  he  rec^ved  no  com- 
munication of  any  sort,  firom  the  defoidsnt 
or  his  solicitor,  in  answer  until  the  montlL 
of  January  1857,  when  the  de&ndsnt's 
solicitor  came  to  him  and  stated  that  the 
defendant  was  desirous  of  abandoning  the 
agreement,  and  that  he  sent  in  a  proposal  to 
that  effect  in  writing  in  the  same  month, 
which  was  declined  on  the  2nd  of  Fehm- 
ary  1857,  and  the  present  bill  was  filed 
on  the  26th  of  March  following.   In  order 
to  have  entitled  the  defendant  to  make 
time  an  element  in  this  matter,  he  ou^t 
to  have  given  the  plaintiff  a  notice  that  he 
repudiated  the  agreement,  that  he  hid 
abandoned  the  mine,  and  that  he  would 
have  nothing  more  to  do  with  the  trans- 
action.   If  this  had  been  done,  and  the 
pluntiff  had  not  proceeded  with  due  dili- 
gence, then,  undoubtedly,  the  Court  would 
not  have  allowed  him  to  enforce  the  con- 
tract ;  but  the  defendant  worked  the  mine 
regularly  until  July  1855  ;  he  then  went 
on  trying  it  more  or  less  until  October 
1856.    The  speculation,  however,  turned 
out  very  bad,  and  it  is  sud  that  this 
is  an  extremely  hard  case,  and  that  the 
plaintiff  is  insisting  upon  the  defendant 
paying  him  l,400l.  for  a  thing  that  b 
literally  worth  nothing ;  that  according  to 
the  discretion  which  the  Court  exercises, 
it  cannot  compel  specific  performanoe  (rf 
the  contract,  and  that  matters  of  spedfie 
performance  are  in  the  discretion  of  Uie 
Court.    It  must,  however,  be  exercised 
according    to   fixed  and   settled  rules. 
The  Court  cannot  exercise  a  discretion 
by  merely  considering  what,  as  between 
the  parties,  would  be  feir  to  be  done. 
What  one   person   may    consider  fiuc 
another  may  consider   unfair.  There 
must  be  some  rule,  some  settled  prin- 
ciple upon  which  to  determine  how  that 
discretion  is  to  be  exercised.  Lord  Eldon, 
in  White  t.  Damon  (1)  observes,  '*  I  agree 
with  Lord  Rosslyn,  that  giving  a  spedfie 
performance  is  matter  of  discretion ;  bid 
that  is  not  an  arbitrary,  capricious  dism- 
tion.   It  must  be  related  upon  grounds 
that  will  make  it  judicial."  The  Master  of 

<1)  7  Tes.  W. 
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tbe  Rolls,  in  Burgess  v.  Wheats  (2),  at  the 
concIusioD  of  the  argument,  cites  a  welU 
known  passage  from  Sir  Joseph  Jekylt, 
npon  the  discretion  of  the  Court,  and  gives 
hu  own  opinion.  He  says,  page  152, 
"  'Although  proceedings  in  equity  are  said 
to  he  geeundum  dUeretionem  bout  vtri,  yet 
when  it  is  asked  vir  bontu  est  quia  ?  the 
iniwer  ia,  gtu  iiotumlta  patrum,  qui  leges 
jwnque  tervat.  And,  aa  it  is  said  In 
Itadc^seaae{8)t  that  discretion  is  aadenee, 
not  to  act  arbitrarily  according  to  men'i 
wills  and  private  affeetioni ;  ao  the  di»- 
eretion  which  is  to  be  executed  here,  is  to 
he  goTemed  by  the  roles  of  law  and  equity, 
which  are  not  to  appose,  but  each  in  its 
torn  to  be  subservient  to  the  other.  This 
discretion,  in  some  cases,  follows  the  law 
implicitly ;  in  others,  assists  it  and  ad- 
vances the  remedy ;  in  others,  again,  it 
relieves  against  the  abuse  or  allays  the 
rigour  of  it ;  but  in  no  case  does  it  con- 
tradict or  overturn  the  grounds  and  prin- 
dples  thereof,  as  has  been  aometinies 
ignonmtly  imputed  to  this  Court.  That 
u  a  discretionary  power  which  neither  thia 
aor  any  other  Court,  not  even  the  highest 
acting  in  a  judicial  capacity,  ii  by  the 
coBstitntion  intnutedwith.'  Thia  dmcrip- 
lion  is  fall  and  jndiciouB,  and  what  ought 
to  be  imprinted  upon  the  mind  of  every 
Jadge."  If,  therefore,  in  the  present  case, 
I  were  to  exercise  a  discretion,  and  leave 
Uiese  parties  to  their  action  at  law,  upon 
what  principle  could  I  do  so,  except 
that  the  speculation  has  turned  out  very 
fevonrable  to  one  party  and  very  un&vour- 
aUe  to  another  f  At  an  auction,  if  pro- 
per^ ia  M^d  for  an  inadequate  value,  the 
vendor  cannot,  on  that  ground,  repudi- 
ate the  contract.  The  mere  question  aa 
to  what  might  have  been  fair  or  right  to 
be  done  between  the  parties,  had  all  the 
Acts  which  axe  now  known  been  known 
at  the  time  of  the  contract  to  both  parties, 
canoot  be  a  ground  for  exercising  or  regu- 
lating the  discretion  of  the  Court.  The 
Court  will  exercise  a  discretion  in  not  en- 
forcing the  specific  performance  of  a  con- 
tract to  compel  a  person,  who  has  inad- 
Tertently  entmd  into  it,  to  commit  a 
brench  of  duty ;  ai  in  the  caie  of  tmiteet, 

(3)  I  ir.  Bluk.  138 ;  s.  e.  1  Eden,  177, 214. 

(S)  X  IU^  99  i. 


for  instance,  to  compel  them  to  commit  a 
breach  of  trust.  In  such  a  case,  according 
to  fixed  rule,  the  Court  will  exercise  its 
discretion  in  not  compelling  the  specific 
performance  of  the  agreement,  fiut  the 
mere  inadequacy  of  the  terms  is  not  a 
ground  for  exercising  any  auch  discretion. 
It  is  a  hard  case,  no  doubt,  and  it  may  be 
proper  to  make  an  abatement ;  but  that 
it  totally  distinct.  It  rests  in  the  forum 
of  the  plaintifTa  conscience :  the  Court 
cannot  interfere  judicially.  This  is  a 
contract  which  was  fotrly  entered  into  be- 
tween the  partiefli  and  the  ttanal  decree 
must  be  made  for  the  specific  performance 
of  the  contract,  with  costs  up  to  the  hear- 
ing, and  a  reference  in  chambers  to  settle 
the  lease  in  case  the  parties  differ.  I  do 
not  think  that  possession  of  the  mine  was 
an  acceptance  of  the  title ;  it  is  necessary 
in  the  case  of  a  mine  that  there  should  be 
immediate  .possession  as  the  property  is 
running  out.  I  cannot,  thenfore,  hold 
that  the  defendant  hai  accepted  the  title. 


Ma^h  9,*  10.}  "*c»MOHT, 

Asturanee  Compant/  —  Winding  Np  — 
Enforcing  Payment  of  Policy* 

An  auurance  for  300/.  voaa  effected  with 
a  company  registered  under  Me  7  ^  A  Viet, 
e.  110;  the  policy  was  afterwards  adopted 
by  another  company.  After  the  death  of 
the  assured,  his  exedUrix  brought  an  action 
to  recover  the  500/.  JudgmeiU  was  sb- 
tainedi  but  it  umu  unproductive.  An  order 
to  wind  up  the  company  was  afterwards 
lAtaintdy  and  an  official  manager  was  ap- 
pointed; biU  no  adverlisement  was  issued 
under  the  20  ^  21  Vict.  e.  78,  calling  upon 
the  creditors  to  appoint  a  representative. 
Tbe  executrix  proved  her  debt  before  the 
Judge,  and  then  ^ed  a  bill  against  the 
official  manager  to  obtain  payment.  Upon 
a  demurrer^  it  was  held,  thea  the  suit  was 
rightly  instUuled. 

The  bill  in  thia  cause  was  filed  by  Isa- 
bella, the  widow  and  executrix  of  John  Rob- 
son,  against  William  Henry  M'Creight,  the 
official  manager  of  die  London  and  Coun^ 


Digitized  by 


473 


COURTS  OF  CHANCERY: 


[Kzw  Sum 


Aunrance  Company,  to  obtain  a  declara- 
tion that  on  the  15th  of  Auguit  1856  the 
ibnda  and  property,  including  the  capital 
not  paid  up  on  the  sharea  held  in  the 
company,  became  charged  with  and  liable 
to  the  payment  of  300l.  to  the  plaintiff; 
and  praying  that  the  defendant  might  be 
decreed  to  pay  the  same,  with  intereit 
thereon,  together  with  the  coita  of  thia 
auit  and  of  a  judgment  and  execntion  at 
law,  and  that  the  decree  might  be  enforced 
against  every  contributory  of  the  company, 
to  the  extent  of  their  legal  or  equitable 
liability  in  respect  of  the  plaintiff's  claim. 

On  the  lat  of  May  1854  J.  Robson 
effected  an  assurance  for  300/.  on  his  own 
life,  with  **  The  Oak  Mutual  Life  Assurance 
and  Loan  Company."  The  policy  was  duly 
executed,  and  it  was  thereby  agreed  that  if 
J.  Robson  should  die  on  or  before  the  27th 
of  July  1854,  or  should  live  beyond  thatday, 
and  he  or  his  assigns  should  on  or  before  the 
S7th  of  July  next  ensuing,  and  on  or  before 
the  27th  of  each  succeeding  three  months 
in  every  subsequent  year  during  the  conti- 
nuance of  the  policy,  pay  to  the  company 
a  premium  of  1/.  195.  6d.,  then  the  i\inds 
and  property  of  the  company  should,  con- 
formably with  the  rules  and  regulations 
thereof  contained  in  the  deed  of  settlement, 
dated  the  25th  jof  May  1852,  be  subject  and 
liable  to  pay  to  the  executors,  administrators 
or  assigns  of  J.  Robson,  within  three  calen- 
dar months  after  satisfactory  proof  to  the 
directors  of  his  death,  300^.,  together  with 
such  fbrther  sum  (if  any)  as  should  have 
been  appropriated  as  a  bonus  to  the  sum  as- 
sured; it  was  also  provided  that  the  stocks, 
Ainds  and  property  e£  the  company  and 
the  securities  (bereof,  and  so  much  capital 
of  the  company  for  the  time  being,  held  in 
shares,  as  should  not  have  been  then  paid 
up  and  applied  or  disposed  of  (subject  to 
all  prior  claims  and  demands),  should  alone 
be  liable  to  answer  all  claims  and  demands 
in  respect  of  the  policy ;  and  that  neither 
the  directors  giving  the  policy,  nor  any  of 
them,  nor  any  other  director  or  officer  for 
the  time  being  of  the  company,  or  their 
respective  executors  or  administrators,  nor 
any  other  proprietor  or  holder  of  shares  in 
the  capital  of  the  company,  nor  any  other 
member  thereof,  should  be  pmonally  ox 
indtvidoally  liable  to  any  such  claim  or 
demand  in  any  action,  suit  or  other  pn^ 


ceeding  at  law  or  in  equity,  nor  to  any 
contribution  to  such  claim  or  demand, 
except  so  &r  as  the  share  or  sharea  then 
held  by  them  in  the  capital  should  not  for 
the  time  being  have  been  paid  np,  or  re- 
quired to  satisfy  all  auch  prior  claims  or 
demands  as  aforeaaid ;  and  that  upon  the 
legal  transfer  by  any  ahareholder,  in  acetn^ 
ance  with  the  provisions  of  the  deed  of 
settlement  of  toe  company,  of  any  shares 
the  transferee  thereof,  and  not  the  trans- 
ferring  proprietor,  should  be  answerable 
for  such  unpaid  part  of  such  share  in  tbe 
said  capital. 

The  Oak  Assurance  Company  was  com- 
pletely registered  under  the  7  &  &  VicU 
e.  110. 

On  the  23rd  of  January  1855,  the  Oak 
Assurance  Company  was  unable  to  con- 
tinue its  business ;  it  therefore  agreed  with 
the  London  and  County  Assurance  Com- 
pany (which  was  also  duly  registered)  that 
the  latter  should  adopt  the  policy,  and, 
with  the  consent  of  J.  Robson,  an  in- 
dorsement was  made  upon  the  policy  aa 
follows : — 

"The  London  and  County  Assorance 
Company  hereby  adopts  this  policy,  and 
takes  the  risk  of  same,  and  all  other  matters 
connected  therewith,  Subject  to  the  condi- 
tions therein  expressed  and  thereon  in- 
dorsed. 

(Sqpied)  S.  Jessop, 

George  Arnold,  >Directon. 
C.J.Wilkinson,) 
S.  H.  Stronberg,  Actuary  of 
the  Oak  Aasurance  Com- 
pany. 

(Countersigned)— 
C.  B.  Roe,  pro  Managing  Diractm'.'' 

The  several  deeds  of  settlement  autho- 
rized each  of  the  companies  to  enter  into 
such  an  agreement. 

John  Robson  made  his  will  on  the  3rd 
of  December  1855 ;  he  gave  all  his  real 
and  personal  estate  to  his  wife,  and  be 
appointed  her  his  sole  executrix. 

The  tesUtor  died  on  the  16th  of  De- 
cember 1855,  having  duly  paid  all  tbe 
premiums  under  the  policy,  and  observed 
all  the  eonditiona  and  agreements  in  di* 
policy  and  indorsements  thereon. 

The  plaintiff  proved  the  will,  and  gave 
the  directors  notice  of  her  husband's  destb, 
and  on  the  10th  of  June  1856  she  con- 
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neneed  an  action  against  the  London  and 
Connty  Assurance  Company,  in  the  Court 
of  Excbeqaer  of  Pleas,  and  on  the  11th  of 
July  final  judgment  was  signed  for  want 
of  a  plea  for  the  sum  of  3002.  with  121. 
ISf;  id.  taxed  costs.  The  goods  of  the 
company  at  their  office  were  seized  under 
*fi./a,t  but  they  were  saceessfully  claimed 
by  Mr.  Jessop,  under  a  bill  of  sale,  made 
by  the  company  in  July  1855,  and  the 
sheriff  letttmed  nuUa  bona  to  the  writ. 

On  the  Ist  of  November  1856  an  order 
wss  made  by  this  Court  that  the  London 
and  County  Assurance  Company  should 
be  wound  up,  under  the  1 1  &  1 2  Vict.  c.  45. 
and  12  &  13  Vict.  c.  108,  and  the  defen- 
dant was  appointed  the  official  manager, 
bat  no  advertisement  had  been  issued 
calling  upon  tbe  creditors  of  the  company 
to  appoint  a  representative. 

On  the  23rd  of  March  1857  the  Judge 
diaiged  with  winding  up  the  compuiy 
flowed  the  plaintiff's  daim. 

The  plaintiff  then  requested  the  defen- 
dsnt  to  pay  her  the  amount  of  her  cUum 
or  to  proceed  to  make  a  call  on  the  con- 
tribatories  of  the  company,  hut  he  refused, 
and  alleged  that  there  were  no  fiinds  avail- 
able to  discharge  the  claim,  and  that  a  call 
would  not  be  of  any  effect. 

The  prospectus  issued  by  the  company, 
vith  the  approval  of  the  shareholders,  upon 
the  faith  of  which  3.  Robson  agreed  to  the 
adoption  of  tbe  policy  by  the  company, 
stated  that  the  capit^  of  the  company 
consisted  of  100,0002,  in  20,000  shares  of 
SL  each,  and  the  plaindff  charged  that  a 
large  number  of  such  shares  had,  since  the 
deaUi  of  J.  Robson,  been  held  by  contri- 
bntories  liable  to  the  plaintiff's  claim,  and 
that  a  nominal  sum  only  had  been  hitherto 
paid  up,  and  that  the  defendant  had  or 
ought  to  have  ample  funds  applicable  to 
discharge  the  plaintiff's  daim. 

Tbe  defendant  put  in  m  general  demurrer 
&T  want  of  equity. 

Mr.  Selwyn  and  Mr*  J.  H,  Humphreys, 
in  support  of,  the  demurrer.— The  plain  tiff's 
reneAy  is  against  the  compuiy  and  the 
ahaRholders,  and  not  against  the  official 
niaaager.  He  is  a  mere  receiver  and  can 
take  no  steps  against  any  one  except  by 
the  direction  of  the  Judge.  The  20  &  21 
VicL  e.  78.  baa  made  the  creditors  parties 
Ksv  Basni^  ZZ  Vn. — CBA>a 


to  the  winding  up.  The  Court,  however, 
could  not  make  any  order  upon  the 
officer  ;  there  were  no  accounts  that  the 
Court  could  direct;'  the  plaintiff,  there- 
fore bad  made  no  case  for  the  relief  asked 
—M'Kenzie  v.  the  Sl^o  and  Skmnan  Rail- 
loay  Company  (1). 

air.  R.  Palmer  and  Mr.  J.  0.  Marten, 
for  the  plaindff. — This  bill  is  properly 
filed.  The  20  &  21  Viet.  c.  78.  has 
not  made  any  difference  in  the  relief  to 
which  a  creditor  is  entitled,  irrespective 
of  the  relief  at  law.  The  plaintiff  has 
full  right  to  come  here  to  enforce  a 
security,  and  that  right  remuns  not- 
withstanding the  Winding-up  Acts.  The 
20  &  21  Vict.  c.  78.  is  not  compulsory 
upon  creditors ;  their  rights  are  not  in* 
tnfered  with  ;  they  are  not  bound  to 
take  any  steps  before  the  Judge,  and  it 
would  be  disadvantageous  to  the  company 
if  diey  did.  Section  7.  relates  to  the 
staying  of  suits,  but  it  does  not  affect  the 
plaintiff  and  section  8.  requires  tbe  credi* 
tor  to  give  security.  There  was,  therefore, 
nothing  to  prevent  this  bill  &om  being 
filed,  or  the  plaintiff  from  proceeding,  and 
she  may  get  a  decree  against  the  contribu- 
tories  if  this  demurrer  is  overruled,  as  it 
ought  to  be,  with  costs. 

Law  V.  the  London  Inditputable  Life 

Inturance  Society^  1  Kay  &  J.  223  ; 

8.  c.  24  Law  J.  Rep.  (h.s.)  Chanc. 

196. 

Halket  v.  the  Merchant  Traders*  iS%tp 

Loan  and  Inturance  Attoeiation,  18 

Q.B.  Rep.  960 ;  s.  c.  19  Law  J.  Rep. 

(k.s.)  Q.B.  59. 
HaseeU  v.  the  Merchant  Traderg'  Ship 

Loan  and  Inturance  AtsoeiaUont  4 

Exch.  Rep.  525  ;  s.c.  19  Law  J. 

Rep.  (n.b.)  Exch.  183. 
Cope't  caae,  1  Sim.  N.S.  54 ;  s.  c.  20 

Law  J.  Rep.  (n.s.)  Chanc.  28. 
Smith  V.  the  Hull  Qlass  Company,  8 

Com.  B.  Rep.  668  ;  s.  c.  19  Law  J. 

Rep.  (n.s.)  CP.  123. 
Thompson  v.  iVorm,  5  De  Gex  &  Sm. 

686. 

Lord  Talbot't  eate.  Ibid.  386 ;  s.  c.  21 

Law  J.  Rep.  (h.s.)  Chanc.  846. 
In  re  PhUUpt,  IB  Beav.  629. 

(1)  4  El.  &  B.  119 ;  B.  e.  24  Law  J.  Rep.  (ka) 
Q.B.17. 
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Prichard't  eaie,  5  De  Gex,  M.  &  G. 
484;  ■.  0.  23  Law  J.  Rep.  (N.i.) 
Chanc.  914;   4  De  Gex  ft  Sm. 

328. 

Hill  T.  the  London  and  County  Assur- 
ance Company,  1  Exch.  Rep.  (n.s.) 
398;  8.C.  26  Law  J.  Rep.  (n.s.) 
Excli.  89. 

Mr.  Selwyn,  in  reply,  referred  to— 

HaUeU  Y.  Dowdall,  18  aB.  Rep.  2 ; 
8.  c.  21  Law  J.  Rep.  (h.8.)  a.B.  98. 

The  Master  of  the  Rolls. — It  has 
beeD  a^ed,  in  support  of  the  demurrer, 
that  the  remedy  is  f^ainst  the  company 
and  the  shareholders  at  law ;  that  an  action 
against  them  is  the  proper  coarse ;  and 
that  the  present  suit  is  precluded  by  the 
operation  of  the  Winding-up  Acts.  But  whe- 
ther there  isaremedyatlawornot,  this  poticy 
gives  a  lien  or  chaise  upon  the  property 
of  the  company,  which  can  only  be  made 
available  in  a  court  of  equity.  According 
to  Law  T.  the  London  Ittdispatable  Life 
Insurance  Society  that  la  a  sufficient  au- 
thority for  coming  to  this  Court.  Inde- 
pendently, therefore,  of  &e  Winding-up 
Acts,  the  plaintiff  has  a  right  to  come  to 
this  Conrt  to  obtain  payment  of  this  policy, 
whether  she  bad  or  not  any  remedy  at 
law ;  the  pluntiff 's  case  is  still  stonger,  as 
she  appears  by  the  bill  to  have  taken  pro- 
ceedings at  law,  and  that  they  have  been 
ineffectual.  Do  the  Winding-up  Acts, 
then,  preclude  those  proceedings  ?  Not 
only  do  they  not  interfere  in  terms  with 
the  rights  of  creditors,  but  the  11  &  12 
Vict.c.  46.  s.  58.  expressly  reserves  them. 
The  only  fetter  imposed  is,  that  no 
proceedings  can  be  taken  at  law,  and  I 
think  it  extends  to  equity,  nntil  proof  of 
the  debt  has  been  made  under  the  Wind- 
ing-up Acts,  which  has  been  done  here. 
The  object  of  those  statutes  was  not  to 
affect  the  rights  of  creditors  in  the  slight- 
est degree,  but  to  enable  parties  to  ob- 
tain contribution  amongst  themselves. 
It  has  been  questioned  several  times, 
whether  proceedings  under  the  acts  estop 
creditors  from  instituting  proceedings  in 
this  court.  Thompson  v.  Norris  cannot  be 
distinguished  from  this  case.  In  that  case 
there  was  a  mortgage  upon  land  belonging 
to  a  company,  whidi  was  being  wound  up 


by  arrangement  with  the  official  msnsgn. 
The  land  was  sold,  but  the  proceeds  wen 
not  sufficient  to  satisfy  the  mortgage ;  the 
mortgagee  proved  for  the  balance,  bat  be 
was  unable  to  obtain  payment ;  he  filed  a 
bill  to  enforce  his  claim,  and  a  demurrer  to 
the  bill  was  overruled,  it  being  considered 
that  the  Winding-up  Acts  did  not  preclude 
the  creditor  from  enforcing  his  remedy  in 
equity.  Talbot't  ease  establishes  the  same 
principle.  The  20  &  21  Vict.  c.  78.  does 
not  fetter  creditors  by  requiring  them  first  to 
obtain  leave  of  the  Court  before  institutiflg 
proceedings;  it  is  only  after  proceediagi 
have  been  taken  to  appoint  a  creditors' 
representative  that  a  restriction  is  imposed. 
The  bill  states  tiiat  tbia  has  not  beoi  dose. 
The  demurrer  must  be  overruled. 

KiNDKRSLET,  V.C.I    WHITEHBAD  0.  BSB- 

Feb.  27.       J  METT. 

Landlord  and  TenarU — Trade  Fixtitres 
and  Buildings  erected  for  Trade — RtgU 
qf  Removal. 

Upom  a  questieit  aritmg  beiteeen  lanHard 
and  tenant  as  to  trade  fiaUmres,  Uhe  Ceart 
held,  thtU  huildings  built  of  brick,  wUh  briei 
foundations  let  into  the  seU,  although  enetU 
for  the  sole  purpose  of  tradCf  could  not  be 
removed  by  the  tenant;  althouyh  mocAtaery, 
engines,  vats  and  utensils,  with  thar  oeees" 
sories,  might  be  removed. 

This  suit  was  instituted  for  the  admin- 
istration of  the  estate  of  W.  Barker.  A 
portion  of  the  property  consisted  of  certsin 
plots  of  land  near  Manchester,  upon  which 
there  was  a  building  that  had  been  used 
as  a  lunatic  asylum.  The  receiver  wha 
had  been  appointed  by  the  Court,  entered 
into  an  agreement,  dated  the  19th  of  Sep- 
tember 1862,  with  W.  Ireland,  whereby 
it  was  agreed  that  a  lease  of  the  build- 
ings and  premises  should  be  granted  to 
W.  Ireland  for  the  term  of  twenty-oae 
years,  at  a  rent  of  422.  per  annum,  with  a 
covenant  on  the  part  of  the  said  W.  Ireland 
to  repair  the  premises.  Under  this  agree- 
ment Ireland  took  possession  of  the  pre- 
mises, and  converted  the  building  thereoa 
into  a  cotton-mill,  and  he  also  erected  «i 
the  land  a  bleaehing^houie,  a  dxying  atove, 
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•  dje-honse,  an  engine-hoiise,  and  a  lime- 
hoiue,  and  also  a  building  erected  upon 
erou  beams,  resting  upon  two  walls,  and 
fonning  a  passage.    A  dispute  afterwards 
sroie  as  to  the  terms  of  the  lease,  and  the 
lessee  claimed  a  right  to  remove  the  build- 
ingi  which  he  had  erected,  on  the  ground 
that  they  were  trade  fixtures,  used  for  the 
purpose  of  his  business.    An  injunction 
W81  obUuned  to  restrain  the  removal  of  the 
baildings ;  and  upon  a  reference  to  cham- 
ben,  eridenee  waa  obtained  at  to  the  nature 
of  the  buUdinga,  and  from  the  report  of 
a  gentleman  competent  in  such  matters, 
who  had  been  sent  down  by  the  Court  to 
examine  the  premises,  it  appeared  that  the 
Tsrious  buildings  erected  by  the  lessee 
were  made  of  brick,  with  brick  foundations 
let  into  ihe  soil  to  the  depth  of  from  fire 
inches  to  five  feet.    The  question  now 
came  on  upon  an  adjournment  from  cham- 
ben,  as  to  the  rig^t  of  the  tenant  to  remove 
the  bnildinga. 

Mr.  Eddia  ^rpeaied  for  W.  Ireland,  the 
tenant, 

Mr.  Jtaraldfce,  fi>r  the  tnutees ;  and 
Mr,  Bamalgettef  for  other  parties  in  the 
nit. 

The  Ibllowing  cases  were  cited  : — 

Elwet  V.  Maw,  3  East,  38. 

Poolers  caae,  Salk.  368. 

LawUM  V.  Lawton,  3  Atk.  13. 

Lord  Dudley  -v. Lord  Warde,Amh*  113. 

PentoM  T.  Rtlbortt  2  East,  88. 

KiiTDEBBLBT,  V.C— -My  Opinion  is,  that 
these  are  not  trade  buildings,  removable 
at  tte  Measure  of  the  tradesman.  It  is 
eztraoely  difficult  to  eome  to  a  conclusion 
upon  the  anthoritiea  as  to  any  principle 
vhieh  can  be  safely  enunciated.  I  have 
csrdnlly  considered  the  subject  as  to  the 
pottibility  of  deducing  any  rule  from  the 
cases  cited,  but  have  been  unable  to  do 
•0.  Still  there  are,  no  doubt,  general 
principles  upon  which  these  cases  are 
founded.  In  the  first  place,  the  question 
Itas  arisen  between  the  executor  and  the 
heir;  and,  secondly,  between  the  tenant 
for  life  and  the  Temaioderman ;  and,  lastly, 
between  the  landlord  and  tenant.  Again, 
then  have  been  di&rent  views  taken  by 
^  Court  with  reference  to  a^cnltoxu 


buildings,  trade  buildings  and  the  ordinary 
fixtures  which  a  tenant  puts  in  for  his 
own  convenience.    In  this  case  the  most 
favourable  instance  arises,  namely,  the 
right  of  removal  as  between  landlord  and 
tenant ;  and,  moreover,  the  things  sought 
to  be  removed  are  of  the  most  favourable 
character,  as  being  trade  fixtures  in  the 
sense  that  they  are  buildings  erected  for 
the  exclusive  purposes  of  trade.  With 
respect  to  anything  in  the  nature  of  ma- 
chinery, engines,  or  plant,  or  things  sub- 
stantial and  solid,  such  as  vats,  utensils, 
&e.,  these  are  all  clearly  within  the  right 
of  removal  as  between  landlord  and  tenant. 
In  all  these  cases,  the  things  sought  to 
be  removed  might  either  be  taken  away 
bodily,  where  they  are  capable  of  being  set 
up  again  elsewhere,  or  if,  by  reason  of  their 
bulk  or  complexity,  it  should  be  necessary 
to  take  them  to  pieces,  they  could  be  put 
together  in  the  same  form  in  some  other 
place.  There  is  no  dispute  about  the  right 
of  the  tenant  to  remove  such  fixtures  when 
they  retain  the  general  character  of  trade 
fixtures.    Take  the  case,  for  instance,  of 
a  large  steam-engine,  whidi  it  is  impossible 
to  remove  In  its  int^^l  condition,  yet  the 
right  of  removal  wUl  apply  to  such  an 
article,  notwithstanding  that  you  must 
take  it  to  pieces.    It  certainly  may  be 
metaphysically  argued  from  this,  that  a 
building  of  the  most  substantial  and  solid 
character,  let  ten  feet  into  the  ground, 
with  cement,  is  capable  of  removal,  brick 
by  brick,  and  of  being  put  together  in 
another  place  in  the  same  form;  but  the 
common  sense  of  mankind  would  deter- 
mine that  an  engine  is  a  very  different 
thing  from  a  faonse,  although  every  atone, 
brick,  tile  and  chimney-pot  might  be 
moved ;  one,  however,  is  Uie  ease  of  remo- 
val of  materials,  and  Uie  other  of  taking  to 
pieces  and  restoring  to  their  former  state, 
actual  porUons  of  the  engine.    It  would 
be  impossible  to  admit  the  validity  of  such 
an  argument  without  laying  down  a  rule 
never  intended  to  be  enunciated,  and  which 
would  alter  the  broad  distinction  between 
trade  fixtures  and  buildings  used  in  trade. 
Suppose  the  case  of  a  building  or  utensil 
which,  by  the  rule  of  law,  a  tenant  might 
remove  as  a  trade  fixture,  if  there  is  any- 
thing which  is  a  mere  accessory  or  adjunct 
to  it,  and  hai  no  other  existence  or  pur- 
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poae,  then  if  you  may  remoTe  the  principal 
thing,  you  may  also  remove  the  accessory. 
Among  the  many  cases  upon  this  subject, 
there  is  not  one  which  has  determined  that 
even  in  the  most  favourable  circumstance 
of  landlord  and  tenant  a  tenant  has  a  right 
to  remove  any  building  which  he  has  erect- 
ed, merely  because  it  ia  used  only  for  the 
purpose  of  trade;  and  if  the  argument  used 
in  this  case  is  allowed  to  prevail,  it  can 
only  do  BO  in  snch  a  manner  as  may  be 
followed  up  to  its  legitimate  consequences, 
and  it  would  be  laying  down  a  rule  that 
whatever  a  tradesman  erected,  however 
substantial,  and  however  firmly  let  into 
the  freehold,  yet  if  the  identity  is  preserv- 
ed,  the  tenant  might  remove  it.  Such  a 
rule  is  established  nowhere.  Not  only  is 
there  no  such  decision,  but  there  is  not 
even  a  dictum  that  can  bear  any  snch  con- 
stmetion.  The  strongest  authority  is  the 
case  of  EUoe*  v.  Jtfew*  which  was  a  case  of 
agricnltoral  fixtures,  and  certunly  in  that 
case  there  are  dicta  which  appear  distinct 
at  first  sight,  and  if  it  could  he  found  that 
Lord  Hllenborough  ever  laid  down  such  a 
rule  of  law  as  that  which  has  been  con- 
tended for  in  this  case  on  behalf  of  Mr. 
Ireland,  I  should  gladly  have  followed  it, 
but  I  can  find  no  such  decision.  It  is 
evident  that  those  dicta  refer  only  to  the 
particular  case  in  question.  Assuming, 
then,  that  these  buildings  were  erected 
solely  for  the  purposes  of  trade,  baa  the 
tenant  a  light  to  remove  them  f  and  are 
they  capable  of  removal?  There  is  no 
law,  practiee  or  authority,  having  regard 
to  the  nature  of  these  buildings,  to  justify 
the  Court  in  saying  that  they  come  within 
the  description  of  trade  fixtures  so  as  to 
bring  them  within  the  cases  cited.  If  they 
are  to  be  so  considered,  it  would  be  laying 
down  a  very  alarming  rule,  not  only  gene- 
rally, hut  particularly  with  respect  to  that 
district  of  the  north  of  England,  in  I«an- 
cashire  and  Yorkshire,  where  the  most 
valuable  structures,  involving  enormous 
expense,  and  constituting  the  whole  value 
of  the  land,  are  built  for  the  sole  purpose 
of  trade.  No  doubt  great  &Tour  has  been 
■hewn,  and  should  ^ways  be  shewn,  to- 
wards trade,  and  the  modem  cases  have 
relaxed  the  rigour  of  the  old  authorities  in 
this  respect,  but  some  limit  must  be  put 
to  this  indulgence,  and  the  caiei  leem  to 


me  to  have  gone  quite  as  far  as  they  ought 
to  go.    The  question,  then,  turns  upon 
the  nature  of  these  particular  buildings. 
With  respect  to  that  which  is  erected  upos 
the  walls  fbrming  a  passsge,  it  is  incapable 
of  being  mnoved  in  an  int^^  condition, 
and  the  same  observation  applies  to  ths 
engine-house,  although  it  may  in  some 
sense  be  called  an  accessory  to  the  engine. 
But  it  is  not  a  mere  shed;  on  the  contrary, 
it  is  a  brick  building,  let  into  the  soil.  Take 
the  common  case  of  those  gigantic  build- 
ings which  are  raised  storey  after  storey, 
fitted  with  spinning-jennies,  drum8,wheels, 
&c.,  which  can  only  be  used  in  such  a 
building.  It  is  clear,  ex  coneesni,  that  you 
might  remove  the  machinery,  or  the  engine, 
however  large,  which  is  usually  in  the 
lower  portion,  and  which  works  the  whole 
madiinery ;  but  if  the  a^ament  as  to 
accessories  were  carried  out,  you  night 
allow  the  entire  building  to  be  removed, 
and  it  is  impossible  to  see  where  such  a 
doctrine  would  stop.    The  present  case  is 
precisely  the  same  on  a  smaller  scale;  and 
with  respect  to  all  and  each  of  these  build> 
ings,  my  opinion  is,  that  they  cannot  be 
brought  within  the  proper  legal  definition 
of  trade  fixtures,  removable  by  the  tenant. 


M.R.  1  /»  re  pettom's  flBTm- 
Marcb  23, 25.  J  hsnt. 

Trustees — Absence — JDividetuU  of  StMk 
— Right  to  receive. 

A  sum  of  stock  teas  standing  in  the  nawtet 
of  fwr  trustees,  one  of  wAom  was  residity 
a6roaa  .—Held,  that  the  13  4  14  VieL 
c.  60.  t.  22.  (the  Trustee  Act,  1850,; 
empowered  the  three  resident  trustees  to  adt 
for  an  order  that  the  dividends  of  the  tieci 
due,  and  aecrui^  duct  m^ht  be  paid  ie  tJuM 
without  anjf  authoriijf  from  tkt  fmitk 
truttoe* 

A  sum  of  956<.  7'>  4<2.  Bank  stock  was 
standing  in  the  names  of  O'Reilly,  Peyton, 
Paris  and  Smith,  four  trustees  of  a  settle- 
ment. O'Reilly  was  out  of  the  juiisdie> 
tion ;  the  remaining  three  were  resident  in 
ScoUand  and  Ireland.  It  was  alleged  that 
neither  conld  personally  attend  in  Londui 
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withont  ioeoitTenience  to  receive  the  divi- 
dendi,  nor  could  they  give  a  aufBcient  power 
of  tttomey,  it  being  neceesary  that  it 
■honld  be  executed  by  all  the  atockboldera, 
which  could  not  be  done  as  O'Reilly  was 
bsccessible.  It  was  suggested,  therefore, 
that  O'Reilly  should  be  displaced  as  a 
trustee  under  the  18  &  14  Vict.  o.  60.  s.  22 ; 
vhenupon  the  remaining  trustees  eould 
execute  a  valid  power  of  attorney. 

The  eesAiti  que  Irwst  oljected  to  the  re- 
uoval  of  O'Reilly  from  the  trust,  and  they 
now  insisted  that  the  IS  8c  14  Vict.  c.  60. 
s.  S3,  vested  the  right  to  the  past  and 
future  dividends  in  the  three  trustees 
without  interfering  with  the  stock  which 
was  vested  in  the  four. 

Upon  the  petition  being  heard,  an  order 
was  made  that  the  right  to  receive  the 
dividends  due,  or  thereafter  to  accrue  due, 
on  the  956/.,  or  any  odier  sum  of  Bank 
stodc  standing  in  the  names  of  the  peti- 
tioners Peyton,  Faris  and  Smith,  as  three 
of  the  trustees  jointly  with  O'Reilly,  should 
vest  in  the  petitioners  Peyton,  Faris  and 
Smith  alone.  The  Bank  of  England 
objected  to  this  order,  as  being  likely  to 
cause  coniosion  and  a  complication  of  ac- 
counts. 

Mr.  R.  Palmer,  for  the  petitioners. 

Mr.  Cotton,  for  the  Bank  of  England. — 
In  effect,  the  order  severs  all  future  divi- 
dends for  ever  from  the  stock-— /a  re  Hart- 
mair»  Tnute  (I). 

The  MuTKR  OF  XHX  Rolls.— I  have  to 
eonsider  whether  the  IS  ft  14  Vict  e.  60. 
applies  to  future  as  well  as  past  dividends. 
It  is  admitted  that  it  applies  to  past  divi- 
dends, and  many  orders  have  been  made 
to  that  effect.  This  clause  clearly  applies 
to  fature  as  well  as  past  dividends.  I  am 
unable  to  draw  a  distinction  between  the 
words  of  the  clause :  it  says,  it  shall  be 
lawful  for  the  Court  to  make  an  order 
Testing  the  right  to  transfer  such  stock  or 
to  receive  the  dividends  or  income  there- 
of in  such  last-mentioned  person,  rither 
•olely  or  together  with  any  other  person 
or  persons  whom  the  Court  shall  appoint. 
It  certainly  would  be  a  strained  eonstrue- 

(t)  S  De  Gex  &  Sm.  lU;  a.e.  21  Law  J.  R«p. 
(u)Chuie.M4. 


tion  to  say  that  that  only  applied  to  past 
dividends  and  not  to  future,  and  it  would 
produce  this  inconvenience,  that  if  it  were 
impossible  and  inconvenient  for  parties  to 
appoint  a  new  trustee — which  no  doubt 
would  get  over  the  difficulty  altogether, 
and  bring  it  clearly  within  the  scope  of  the 
act, — it  would  he  necessary,  for  a  time,  to 
come  every  year,  or  at  stated  intervals, 
to  receive  the  dividends  which  had  after- 
wards accrued  due,  without  there  being 
anything  in  the  act  to  lead  to  that  con- 
clusion. 

The  case  referred  to  arose  upon  the  13 
&  14  Vict.  c.  60.  s.  23;  it  does  not,  however, 
follow  that  the  same  conclusion  is  to  be 
arrived  at  upon  section  22 :  the  clause  cer- 
tainly had  words  very  simitar  to  those  in 
section  22,  and  Parker,  V.C.  held,  that  it 
only  applied  to  past  and  not  to  future 
dividends.  There  a  pmon,  a  sole  trustee, 
absolutely  refused  to  act,  and  therefore  if 
a  trustee  was  neeessaiy  it  might  be  fit  and 
proper  that  a  new  trustee  should  be  ap- 
pointed, since  in  case  of  a  refusal  to  act  it 
would  be  impossible  to  perform  the  trust. 
In  that  case  it  might  seem  to  be  sufficient 
to  vest  the  right  to  receive  the  dividends 
in  some  other  person,  and  to  conBne  that 
right  to  the  dividends  which  had  already 
become  due,  but  the  same  reason  does  not 
follow  upon  section  22 ;  there  appears, 
therefore,  no  ground  for  restricting  those 
words  in  the  manner  suggested. 

It  was  a^ed  that  this  might  be  an  in- 
convenience to  the  Bank  of  England,  and 
that  in  every  case  in  which  it  occurred, 
it  would  compel  the  necessity  of  opening  a 
separate  account,  with  respect  to  the  right 
to  receive  the  dividends,  and  the  persons 
in  whom  the  right  to  the  stock  existed ;  but 
I  am  not  at  liberty  to  vary  an  act  of  par- 
liament in  consequence  of  the  inconvenience 
it  may  inflict  upon  particular  persons.  If 
it  were  so,  I  must  take  into  consideration 
the  possible  inconvenience  cast  upon  the 
persons  who  are  the  ceatuit  que  tnat,  who 
are  from  various  other  causes  unable  either 
to  appoint  a  new  trustee,  or  are  not  desi- 
rous to  do  so,  as  in  the  present  case  of  the 
absence  of  one  of  the  trustees  from  this 
country,  whose  place  it  is  not  desirable  to 
fill  up  by  the  appointment  of  any  other 
person,  as  it  is  desired  that  he  should  still 
perform  the  tnwt  whm  he  returns  to  thia 
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nmntiy.  I  otnnot,  dierefora,  take  Uut 
into  eonndemtion.  Itit  dear  that  itvonld 
not  he  desirable  that  this  Court  should  as 
a  matter  of  discretion  exercise  the  power 
conferred  upon  it  by  this  clause  wantonly 
to  avoid  an  inconvenience  like  that  sug- 
gested, if  any  such  is  produced  from  the  ne- 
cessity of  the  parties,  who  seek  the  benefit 
of  the  act  to  obtain  payment  of  their  divi- 
dends. The  legislature  has  given  that 
relief ;  this  Court  is  consequently  bound, 
and  the  order  made  upon  the  petition  must 
stand  (2). 


L  C  r  ^^'^  HANCHB8TER, 
-r^^^*^^^^^-''^^^7L^n\\  SHEFFIELD,  AMD  LINCOLN- 
^.^ii^^t-^^ '  C     SHIRE  RAILWAY  COMPANY. 

S^XJ'C^ Z^/  Land*  Clmuea  Cotuolidatiim  Aa—Su* 
f9rfiuinu  Land* — Abandonment  of  Under- 
taking. 

Land  belonging  to  A.  B,  teas  taken  by 
a  railway  company,  under  the  eompuUory 
power*  of  their  act,  to  form  a  branch  line. 
In  1850  the  acheme  was  abandoned.  The 
company^  in  1857,  brought  a  bill  into  par- 
liament to  enable  them  to  make  another  fine, 
which  would  pa**  over  the  land  taken  from 
A.  B.  A.  B.  filed  a  bat  barging  that  tht 
eompany  eould  not  use  for  any  other  pwrpote 
than  that  of  the  hraneh  Une  the  lend*  which 
had  been  taken  under  their  eompultory 
power*  to  enable  them  to  form  that  Hne,  and 
prayiiy  that  a*  the  pngect  had  been  a&an- 

(2)  Upoa  appeal  to  the  Lords  Justices,  by  the 
Bank,  on  the  29tfa  of  March,  it  was  su^ested 
by  Lord  Justice  Turner,  that  the  difficulty  might 
be  got  over  by  the  appointment  of  new  trustees  of 
this  settlement ;  but  connsel  for  the  petitioners 
replied,  th^  «s  there  were  other  properties  subject 
to  the  trusts,  some  difficulty  might  hereafter  arise. 
Lord  Justice  Knight  Bruce  then  suggested  that 
the  order  might  be  made  for  payment  of  the  divi- 
dends to  the  three  gentlemen  and  the  survivors  and 
survivor  of  them,  but  this  also  was  not  acceded  to. 
Ultimatdy  their  Lordships  stated  their  wiUingness 
to  modify  the  order  of  the  Mtster  of  the  Rolb,  by 
directing  the  dividends  to  be  paid  to  these  gentle- 
men, residing  in  Scotland,  "during  their  joint 
lives,"  observing  that  the  petitioners  would  in  that 
ease  be  under  the  necessity  of  proving  the  con- 
tinued existence  of  all  three  upon  each  occasion 
when  the  dividends  were  to  be  recrived  by  virtue 
of  a  power  of  attorney  executed  by  them.  This 
ofier  being  accepted,  the  order  was  thus  muffled 
by  consent 


doMd,  ihe  eempany  might  he  ordered  I*  fv> 
eonvey  ike  Sand  to  Aim  i^mm  payment  tftiu 
preeent  value.    To  this  bill  the  eompony 

demurred,  for  want  of  equity,  and  tlu 
murrer  wa*  allowed  by  one  of  the  Fiet 
Chancellor*,  and  on  appeal. 

A  landowner  cawMtt,  under  the  I21thad 
12Sth  sections  of  the  Land*  Clauses  CmM- 
Udation  Act,  require  a  reconveyance  to  Am 
of  the  land  taken  from  him  for  an  under- 
taking which  hat  been  abandoned^  before 
the  eapiration  of  the  Un  year*  UmUod  by 
those  section*. 

By  **di*posii^of'  land*  wUhintkeWlik 
and  138(A  sections,  the  transfer  of  them  to 
other  person*  i*  eontemplated,  and  not  A* 
application  of  them  to  a  decreet  jnirpoK 
from  that  for  which  lAejr  werw  or^iM% 
obtained. 

This  was  an  appeal,  by  the  plaintiff,  from 
a  decision  of  Wood,  V.C.  (reported  aafc^ 
299),  allowing  a  demurrer  fbr  want  of 
equity  to  a  bill  filed  by  the  plaindff  against 
the  defendants,  praying  that  it  might  be 
declared  that  ^e  plaintifiT  was  entitled 
to  repurchase,  and  the  company  were 
bound  to  reconvey  certun  portions  of 
land  which  had  been  previoiuly  pur- 
chased by  the  company  under  the  com- 
pulsory powers  of  their  aet;  that  the 
company  might  be  decreed  to  reeonvey  the 
land  to  the  plaintiff;  and  that,  until  the 
reconveyance,  the  company  might  be  »• 
strained  by  injunction  from  carrying  oa 
any  railway  or  other  works  on  the  land. 
The  company,  in  the  year  1846,  obtained 
an  act  empowering  them  to  make  sad 
maintain  certain  branch  railways,  called  the 
"  Wbaley  Bridge  and  Hayfield  Branches," 
and  to  enter  upon  and  use  such  of  As 
lands  therein  specified,  including  certain 
portions  of  land  of  the  plainUff  as  should 
be  necessary  for  such  purpose:  and  it 
was  enacted,  that  the  compulsory  powen 
of  the  company  should  not  he  exerdsed 
after  the  expiration  of  three  years,  and 
that  the  railway  should  he  oom{deted 
within  five  years,  the  term  limited  for  the 
exercise  of  the  compulsory  powers  being 
afterwards  enlarged  to  the  27th  of  July 
1851,  corresponding  with  the  period  at 
which  the  railways  themselves  were  to  be 
completed.  The  bill  stated  that  this 
Whaley  Bridge  Biancfa  Railway  vas  a 
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woric  of  great  pn1)lic  utility ,  and  particn- 
Iirij  adrantageooB  to  the  plaintiff  in  re- 
spect of        facilittea  of  communication 
which  it  would  have  afforded  to  him  as 
owner  of  the  Dukinfield  estate.    It  ap- 
peared from  the  statements  in  the  bill 
that  no  portion  of  the  Whaley  firidge 
bnmcli  had  been  completed ;  that  in  the 
jeu  1850  the  company  took  up  a  single 
line  of  rails  from  a  portion  of  the  plaintiff's 
land,  which  they  had  purchased,  and  that 
tlief  gave  up  their  alleged  design  of  com- 
ptcting.and  entirely  abandoned  the  Whaley 
Bridge  branch,  and  that  they  had  nevet 
pordiased,  and  were  not  now  able  to  pur- 
chase, any  of  the  land  necessary  for  the 
eonstmction  of  a  considerable  portion  of 
tbe  Whaley  firidge  branch,  nor  had  they 
erer  done  any  act  towards  the  construction 
of  8  considerable  part  of  the  last-mentioned 
nihray.    The  company,  in  1857)  applied 
for  a  bill  to  enable  them  to  make  branches 
■abstantially  corresponding  .with  tbeWha< 
ley  firidge  branch,  whieh  had  been  aban- 
doned.   A  petition  was  presented  by  die 
plaintiff  against  that  biUt  as  a  landowner 
«fao  was  interested,  and  the  defendants 
withdrew  the  bill ;  but  in  the  present  ses- 
non  they  were  promoting  another  bill  to 
obtain  the  authority  of  parliament  for 
the  construction  of  a  railway  from  New- 
ton to  Compstall,  and  they  intended,  it 
wss  said,   to  use  for  the  purpose  of 
such  proposed  railway  the  lands  pur- 
chased by  them  from  the  plaintiff  as 
though  tiiey  had  become  and  were  the 
^■solute  owners  of  the  fee  simple.  The 
pluntiff  alleged  that  the  line  of  railway 
pn^posed  by  the  bill  was  only  an  unimpoi^ 
tint  pwtion  of  the  Whaley  Bridge  Bnmch, 
thu  it  wu  an  undertaking  of  an  entirely 
ffiffivent  chancter,  and  one  for  which  the 
defimdants  would  not  have  been  entitled 
to  have  required  the  plaintiff  to  have  sold 
to  them  his  land  under  the  powers  of  the 
act  of  1846.    Then  the  plaintiff  alleged 
tiiat  the  company,  under  the  pretence  of 
completing  the  railway  on  the  pluntiff's 
Isnd  under  the  expired  powers  of  tbe  act  of 
1846,  had  sent  a  large  number  of  workmen 
to  T»-eommenee  the  formation  of  a  line  of 
nOway,  not  with  a  view  to  the  construc- 
tion of  the  Whaley  Bridge  branch,  but  as 
■  part  ol  the  line  of  railway  proposed  by 
wlriU  pending  in  parliament.  lliepUin* 


tiff  charged  that  the  company  had  no  right 
or  authority  to  take  and  compel  the  plain- 
tiff to  sell  and  convey  to  them  the  said 
portions  of  his  land,  except  for  the  purpose 
of  enabling  them  to  construct  their  Whaley 
Bridge  branch,  and  that  as  they  had  aban- 
doned the  intention  of  carrying  into  effect, 
and  were  no  longer  able  to  carry  into  effect, 
the  purpose  for  which  alone  they  were 
empowered  to  take  the  portions  of  the 
plaintiff's  land,  the  pluntiff  was  entitied 
to  require  them  to  reeonvey  tiie  same  to  him 
upon  payment  of  the  present  value,  or  upon 
such  other  terms  of  repurchase  as  the  Court 
should  deem  just,  and  to  which  terms  the 
plaintiff  offered  to  submit. 

Mr.  Daniel  and  Mr.  F.  J.  Wood,  in  sup- 
port of  the  appeal.-— The  127th  section  of 
the  Lands  Clauses  Consolidation  Act,  8 
Vict.  c.  18,  regulates  the  company's  acts 
as  to  superfluous  lands ;  and  upon  .this  and 
the  following  section  the  defendants  had 
relied,  as  the  ten  years  therein  mentioned 
bad  not  expired.  But  tbe  defendants  were 
about  to  do  acts  which  would  be  in  con- 
travention of  the  plaintiff's  right  under 
the  128th  section,  when  the  time  expired. 
The  bill  was  not  to  restrain  the  defendants 
from  applying  to  parliament,  but  to  re- 
strain the  use  of  powers  for  another  purpose 
than  that  for  which  they  were  conferred 
upon  them.  The  bill  sought  to  place  the 
plaintiff  in  the  same  position  in  which  he 
was  before  his  land  was  taken,  so  that  he 
would  then  have  notice  of  the  proceedings 
of  the  defendants  before  parliament,  and 
be  enabled  to  assert  his  rights  there. 

They  referred  to — 

Bostoek  V.  tbe  North  Staffordshire  Rail- 

vay  Company,  4  El.  &  B.  798  ;  s.  c. 

24  Law  J.  Rep.  (n.s.)  Q.B.  225. 
The  Queen  v.  the  York  and  North 

Midland  Railway  Company,  1  Ibid. 

178, 858 !  s.c.  22  Law  J.  Rep.  (n.s.) 

Q.B.  41,  225. 
Cohen  v.  Wilkintont  12  Beav.  125; 

8.  c.  18  Law  J.  lUp.  (m.8.)  Chanc. 

378.  411. 

Agar  v.  the  Regmft  CmuU  Company,  1 

Swanst.  250. 
Blakemore  v.  the  Olamorganskire  Canai 

Navigatum,  1  Myl.  &  K.  154;  s.e. 

2  Law  J.  Rep.  (n.s.)  Chano.  95. 
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The  SoUeitor  General  and  Mr.  0.  L. 
RuMBeUyVA  support  of  the  demurrer.— Two 
cases  might  he  suggested  in  which  a  right 
to  come  to  the  Court  might  exist  in  the 
landowner.  First,  if  the  company  had 
exercised  its  powers  to  obtain  land  having 
no  bond  fide  intention  of  applying  them  for 
the  purposes  of  their  act.  Secondly,  in 
the  ease  of  a  bond  fide  purchase,  and  an 
abandonment  of  the  undertaking,  if  the 
CDinpany  were,  during  the  interval  before 
the  time  for  the  diapoiition  of  superfluous 
land  arrived,  making  a  material  alteration 
of  the  land,  as  removing  the  soil  or  pulling 
down  a  mansion-house.  In  either  of  these 
cases  it  was  possible  that  a  right  to  come 
to  the  Court  might  exist.  But,  in  the 
present  case,  there  was  no  fraud,  no  mis- 
take. If  there  had  been  mistake  the  right 
must  be  correlative,  so  that  the  company 
could  require  back  the  money  paid  by 
them.  The  bill  was  not  framed  upon  the 
superfluous  land  clause.  As  to  that  clause 
(127*)  there  must  bean  admission  that  there 
is  superfluous  land,  which  ia  shewn  by  the 

?reface  to  that  and  the  following  sections, 
'he  company  could  not  be  required  to 
abstam  altogether  from  the  use  of  this  land. 
If  the  company  were  to  proceed  to  make 
this  railway  independently  of  parliament 
the  landowner  could  not  object :  a  share- 
holder might  apply,  or  the  Attorney  Gene- 
ral on  behalf  of  the  public  might  apply  ; 
but  a  landowner  could  only  apply  in  such 
a  case,  if  he  could  shew  injury  to  any  right 
which  he  had. 

They  referred  to— 

The  Lanccater  and  Carlisle  Railvoay 
Company y.  the North-We^em Rail- 
way Company,  2  Kay  &  J.  293 ;  s.  e. 
25  Law  J.  Rep.  (h.s.)  Chane.  223. 

Thome  V.  the  Tate  Vale  Railway  and 
Doek  Company,  13  Beav.  10. 

Mr.  Daniel,  in  reply,  asked  that  the 
Court  would  not  dismiss  the  bill,  but  grant 
an  injunction  until  the  act  of  parliament 
was  obtained.  This  was  the  case  of  a  land- 
owner alleging  special  damage.  The  com- 
pany was  only  entitled  to  the  possession 
of  the  property,  and  could  not  deal  with  it 
as  if  tbey  had  the  inberitaaee.  The  rights 
of  the  landowners  were  inchoate  rights, 
which  might  become  consummate,  but 


which  could  not  be  set  aside.  It  was  not, 
therefore,  competent  to  the  company  to 
despoil  the  inheritance.    He  cited — 
Spencer  v.  the  London  and  Birmingham 

Railway  Company,  8  Sim.  193 ;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  281. 
Hilt  V.  the  Great  Northern  Railieay 

Company t  5  De  Gex,  M.  &  O.  66; 

s.  c.  23  Lav  J.  Rep.  (k.8.)  Chane. 

624. 

The  Lord  Chancellor  [after  eta/aag 
the  facts  of  the  case]  said— During  the 
whole  of  the  argument  I  have  not  enter* 
tained  any  serious  doubt  of  the  propriety 
of  the  Vice  Chancellor's  decision,  that  no 
equity  arises  on  the  facts  stated  in  the 
bill.  Where  a  landowner  has  been  com- 
pelled to  part  with  his  land  to  a  railway 
company,  no  peculiar  relation  arises  be- 
tween the  parties  from  that  circumstance, 
however  beneficial  it  may  be  to  him  that 
the  railway  should  be  made ;  no  obligation 
is  thrown  on  the  company  to  complete 
their  undertakiAg,  and  no  right  exisU  in 
the  landowner  to  compel  them  to  do  so. 
This  is  clearly  establidukt  by  the  esse  of 
The  York  and  North  Midland  Raihey 
Company  v.  the  Queen  (1).  There  bemg, 
then,  no  power  in  the  landowner  to  compel 
the  company  to  make  the  railway,  if  they 
should  altogether  abandon  the  undertaking, 
and  apply  the  land  taken  under  the  powers 
of  this  act  to  a  different  purpose  than  the 
making  of  the  railway,  has  the  landowner 
any  new  right,  arising  from  this  state  of 
things,  which  he  can  enforce  in  a  court  of 
equity  ?  The  right  must  depend  either 
upon  the  provisions  of  the  Lands  Claiues 
Act,  or  upon  an  equity  outside  th^  act. 
The  127th  and  128th  sections  we  intro- 
duced by  a  sort  of  recital  as  to  their  object: 
"And  with  respect  to  lands  acquired  by 
the  promoters  of  the  undertaking,  under 
the  provisions  of  this  or  the  speciu  act,  or 
any  act  incorporated  therewith,  but  which 
shall  not  be  required  for  the  pnrposes 
thereof  be  it  enacted  as  follows : — WiUiin 
the  prescribed  period,  or,  if  no  period  be 
prescribed,  within  ten  years  after  the  ex- 
piration of  the  time  limited  by  the  special 
act  for  the  eompUtton  of  the  works,  the  pn»- 

(1)  1  EL  &  B.  858 ;  s.  c  22  Uw  3,  Rep.  (n.t.) 
as.  22C 
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moten  of  tbe  andertaking  shall  absolutely 
lell  and  dispose  of  all  such  superfluous 
lands,  sad  apply   the  purchase-money 
sriiing  from  such  sales  to  the  purposes  of 
the  special  acL"    There  is  no  doubt  that 
tlie torn*' superfluous"  means  "more  than 
ii  noted  for  the  undertaking/'  and  it  seemt 
to  import  that  the  work  ha«  been  com- 
meoec^  that  land  has  been  applied,  bat 
that  thifB  is  land  irMch  n  unnecessary  to 
U  qipUed,  and  which  therefbra  waa  in- 
tended to  be  allowed  to  be  disposed  of ; 
but  I  think  that  in  the  general  introduc- 
tion of  these  sections  the  expression  "  the 
lands  which  shall  not  be  required  for  the 
pnrpoies  thereof,"  is  sufficiently  large  to 
mbrace  the  case  of  an  undertaking  being 
sbiodoned.    The  12Sth  section  provides 
that  "  before  the  promoters  of  the  under- 
talcing  dispose  of  any  such  superfluous 
lands,  they  shall,  nnlesa  such  lands  be 
situate  within  a  town,  or  be  lands  built 
upon  or  nsed  for  building  purposes,  flnt 
offer  to  sell  the  same  to  the  person  then 
ea&led  to  the  lands  (if  any)  from  which 
the  same  were  originally  sev^ed."   If  the 
^■^Bfflent  of  the  counsel  for  the  plaintiff 
i>  right,  viz.,  that  the  plaintiff  is  entitled 
here,  nnder  the  provisions  of  this  act,  to 
hii  right  of  pre-emption  under  the  128th 
'ectioa,  he  cannot  compel  the  company 
to  allow  him  the  exercise  of  that  right 
before  the  expiration  of  the  ten  years, 
Dnless  the   company,  by  some  act  of 
tbdra,  have  shewn  that  they  are  about 
to  sell  or  dispose  of  this  land.    It  has 
been  argued,  that  Uiere  is  to  be  found, 
inm  the  acta  of  the  company  in  the  pre- 
sent eaie,  in  applying  to  parliament  for 
a  different  line  from  the  Whaley  Bridge 
hutch  lincj  and  intending  to  use  for  this 
newpnrpose  a  portion  of  theland  previously 
acquired  from  the  plaintiff,  a  peculiar 
equity,  which  grows  out  of  these  circum- 
■tanoes,  and  entitles  tbe  party  to  insist 
that  the  promoters  of  the  undertakii^  are, 
in  point  of  fact,  disposing  of  tbe  super- 
^Dons  lands  upon  wlrich  the  right  of  pre- 
emption operates.  It  seems  to  me  that  this 
coQstraction  of  the  word  "dispose"  cannot 
he  maintuned.    The  act  dearly  contem- 
^atM  by  the  use  of  the  word  the  transfer 
of  the  land  to  some  other  person,  not  the 
apptication  of  it  by  the  company  to  a  dif- 
mnt  pQipoae.    The  plwntiff,  therefore, 
Vnw  amam,  XX  VIIr-GuBOL 


can  have  no  right  to  a  reconveyance  under 
the  superfluous  lands  clauses  of  tbe  Conso- 
lidation Act,  upon  the  argument  which  is 
urged  as  to  the  construction  of  these  sec- 
tions. But  then  it  is  said  that  these  clauses 
have  nothing  to  do  with  the  present  ques- 
tion, and  that  the  plainUff  is  enUtled  to  a 
reconveyance  wholly  irreapeetive  of  these 
dausea.  He  asserts  that  where  the  com- 
pany have  acquired  land  under  the  com. 
pnlaory  powers  of  their  act  and  have 
abandoned  the  undertaking,  an  equity 
immediately  springs  up  in  the  landowner 
to  entitle  him  to  require  that  his  land 
should  be  re-conveyed  to  him  by  the  com- 
pany. I  waa  surprised  at  tbe  assertion  of 
an  equity  of  this  extraordinary  character, 
and  looked  for  some  authority  to  be  pro- 
duced in  support  of  it,  but  nothing  of  the 
kind  was  offered.  Such  an  equity,  if  it 
exists,  must  be  reciprocal,  and  if  a  land- 
owner has  a  right  to  claim  a  re-conveyuice 
of  hia  land,  the  oompany  ought  to  have  a 
coneiponding  right,  when  ihey  abandon 
the  undertaking,  to  call  on  the  landowner 
to  take  back  his  land  and  to  return  them 
the  purchase-money.  But  then  it  is  urged, 
on  the  question  of  general  relief,  that  the 
conduct  of  the  company  is  an  abuse  of  the 
powers  conferred  on  them  by  the  legisla- 
ture, and  that  their  application  to  parlia- 
ment, under  the  circumstances  stated  in  tbe 
bill,  was  an  evasion  of  the  powers  which 
were  intended  to  be  conferred  upon  them 
by  the  legislature,  and  was  an  abuse  of 
their  powers  affecting  the  righta  and  in- 
terests of  the  plaintiff  in  such  a  manner  aa 
to  entitle  him  to  apply  to  a  Court  of  equity 
for  this  general  relief.  I  am  unable  to 
follow  the  argument  in  thu  respect.  It  is 
clear  that,  supposing  a  landowner  can 
complain  of  any  peculiar  injury  which  he 
has  received  from  the  acts  of  the  company, 
affecting  his  interests  in  any  way,  he  may 
come  to  a  Court  of  equity  to  restrain  those 
acts ;  but  I  cannot  understand  how  the 
application  to  parliament,  which  it  is  ad- 
mitted could  not  be  restrained,  there  being 
nothing  in  the  way  of  trust  or  confidence 
in  the  company  which  would  hinder  their 
application  to  parliament,  cim  induce  a 
Court  of  equity  to  interfere  and  restnun 
them.  I  cannot  underatand  how  th«r 
application  for  a  bill,  which  may,  if  it  pua 
into  law,  enable  Uiera  to  ose  tills  portion 
8Q 
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of  the  land  nhwh  they  obtained  under  the 
powers  of  the  act  of  1846  for  a  Afferent 
purpose  and  undertaking,  entitles  the 
plaintiff  to  say  that  he  has  sustained  or  is 
likely  to  sustain  such  injury  and  damage 
as  gives  him  a  peculiar  interest  and  a  right 
to  that  general  relief  which  he  prays  in 
Buhstitution  of  that  speciBc  relief  which 
IS  pointed  out  hy  the  prayer  of  his  bill. 
Neither  is  the  plaintiff  entitled  to  an  in- 
junction, the  right  to  such  relief  being 
incidental  to  and  depending  upon  the 
plaintiff's  general  right  to  relief. 


KlNDBBBLXTi  V.C.I  „ 

Feb.  25.  /   »*"SDES  V.  H0R8T. 

Vendor  and  Purchaser— Coal  Mines  — 
Compensation  to  a  Purchaser. 

The  vendor  of  an  estate  had  granted  to 
A.  B.  the  right  to  aork  coals  under  the  pro- 
perttf,  toith  a  proviso,  that  when  the  work- 
ings of  the  coal  had  finally  ceased,  the  pits 
skoHld  be  filled  up,  and  the  land  restored  to 
a  proper  state  of  cultivation.  A,  B.  eeased 
1o  work  the  mines,  and  filled  m  the  pits, 
Upom  the  sale  of  the  estate  A,  claimed 
to  be  entitled  to  re-work  the  eoal,  and  <Ae 
purchaser  therefore  elainied  compensation : 
I'he  Court  considered  that  there  had  only 
been  a  temporary  cessation  to  work  the  eoals, 
and  held,  that  the  purchaser  was  entitled  to 
eompensationf  to  be  ascertained  by  an  expert 
appoMfei  by  the  Judge, 

The  question  in  this  case  was  argued 
upon  an  adjourned  summons  from  cham- 
bers. Certain  freehold  estates  in  Yorkshire 
had  been  sold  under  a  decree  of  the  Court, 
and  the  purebaser  claimed  compensation  in 
respect  of  a  claim  to  work  eoal  under  the 
property.  It  appeared  that  in  November 
1828  an  agreemrat  had  been  entered  into 
between  the  owners  of  the  property  and  a 
person  named  Kaye,  entitling  Mr.  Eaye 
to  work  coal  under  the  land,  according  to 
certain  stipulations  contained  in  such  agree- 
ment, and  it  was  provided  by  the  agree- 
ment, that  when  the  workings  of  the  coal 
had  finally  ceased,  the  pits  should  be  filled 
In,  and  the  land  restored  te  a  proper  state 
of  cultivation.  The  right  of  working  the 
ooal  was  subsequenUy  vested  in  a  person 


named  Bastow,  who  ceased  to  wuk  dw 
mines  in  1848,  and  thereupon  ths  piti 
were  filled  in,  and  the  ground  was  restordi 
to  a  proper  state  of  cultivation.  A  clum 
had  since  been  raised  by  Bastow,  that  he 
was  authorized,  if  he  should  think  fit,  to 
re-open  the  pita  and  re-work  the  coal 
under  the  land.  In  consequence  of  thii 
claim  the  purchaser  contended  that  he  mi 
entitled  to  compensation. 

The  Vice  Chancellor  was  of  opinioi^ 
upon  the  construction  of  the  ^reemmt 
and  upon  llie  evidence  respecting  ths  ces- 
sation to  work  the  mines,  that  there  bad 
not  been  a  final,  bnt  only  a  tonpors^ 
cessation  to  woA  the  eoal,  and  tiiat  Bsi* 
tow  wBs  entitled,  if  he  should  think  fit,  to 
re-work  the  mines.  The  principal  qnes* 
tion,  therefore,  was,  whether  the  purchaser 
was  entitled  to  compensation  in  respect  of 
Bastow's  claim.  The  evidence  as  to  the 
existence  of  coal  under  the  aur&ce  of  the 
land  waa  of  a  conflieting  nature. 

Mr.  Baily  and  Mr.  Nalder  appesrsd 
for  the  plaintiffs. 

Mr,  fVieiens,  for  the  purdiaaer ;  and 
Mr.  Hobhouse,  for  Bastow. 

The  following  eases  were  cited  :— 

Seaman  v.  Vawdrey,  16  Vea.  390. 
Svgden's  Vendor  wuf  PurdUtser,  S53) 

11th  edit. 
Peacock  t.  Penson,  11   Beav.  355; 
8.  c.  18  Law  J.  Rep.  (m.8.)  Clisas. 
67. 

EiNDEasLEY,  ViC,  after  expressing  hit 
opinion  that  Bastow  was  entitled  under  the 
agreement  to  exercise  his  right  to  re-work 
the  coal,  said-— The  objection  to  the  dtle  on 
the  part  of  the  purchaser  is,  I  think,  a 
valid  objection,  and  it  has  been  held  ttatf 
a  purehasw  is  entitled  to  oompenstfion 
not  only  in  respect  of  that  which  ean  ba 
calculated  but  of  the  mere  chance  of  the 
existence  of  mines  which,  if  existiag, 
might  be  worked  by  a  third  person.  U 
has  been  held,  in  many  cases,  that  where 
a  correct  calculation  cannot  be  arrived  at, 
still  if  a  probable  estimate  can  be  made, 
by  a  person  competent  to  judge  of  such 
matters,  the  Court  will  give  compensatien. 
It  u,  no  doubt,  a  very  strong  case  to  gin 
liompensation  to  a  purchaser  who  bnjIB 
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had  irliere  a  right  exists  in  some  other 
pirtT  to  work  mines  actually  in  work*  but 
it  is  Btill  stronger  to  award  compensation 
where  there  are  ninei  not  in  work,  and 
«kieh  possibly  may  never  be  worked  at 
all;  yet  it  haM  been  held  that  a  purehaaer 
mder  such  ctrcnmstances  has  a  right  to 
huist  on  a  conveyance  of  the  property  and 
to  a  compensation  for  the  outstanding 
right,  and  if  such  compensation  can  be 
giren  the  purchaser  is  entitled  to  what 
be  contracted  for.    It  is  very  difEcult  for 
sny  hut  a  pracUcal  man  to  say  what  is 
die  value  of  coal  under  a  piece  of  ground 
which  has  not  been  tested,  since  it  cannot 
be  known  precisely  whedier  a  vein  exists 
tt  all,  or  if  it  does,  what  is  its  depth,  or 
what  would  be  the  expense  of  working,  or 
«bst  space  would  be  required  for  spoil 
hankj,  pitSy  and  other  works ;  and,  in  ad- 
£tion  to  all  thosi  there  is  the  qaestion* 
whedur  the  person  who  had  a  right  to  work 
tke  mines  will  ever  eome  upon  the  land 
Sac  that  purpose.    Yet  the  Court  has  held 
that  a  purchaser  has  a  right  to  have  the 
compensation  ascertwned,  and  I  am  bound 
to  follow  the  decisions  upon  the  subject, 
slthough  I  confess  I  should  have  hesitated 
■o  to  decide  if  this  had  been  re$  integra. 
Under  the  new  practice  the  Judge  in  cham- 
ben  is  armed  with  power  to  appoint  what  is 
etUed  an  expert,  who  upon  having  pointed 
out  to  him  what  it  is  that  the  Judge  is 
desirous  of  ascertaining,  is  sent  to  the  spot 
tfist  he  may  have  ocniar  inspection,  so  far 
u  it  wOI  assist  him,  taking  care  at  the 
nme  time  that  he  is  armed  with  all  avail- 
aUe  evidence.    In  this  way  I  think  the 
present  matter  is  capable  of  compensation; 
snd  that  the  purchaser  is  entiUed  to  it. 
Acsmntng.  therefore,  that  the  purchaser 
is  entitled  to  compensation,  it  must  be 
ertimated  both  in  respect  of  the  terms  of 
the  agreement  and  on  the  general  right. 


KniDERSLBT,  V.C. 

March  9. 


} 


GARNER  P.  BRIBOS. 


Judgment  Debi—Deeree  in  Equity  re- 
Siitered  under  l^Z  Fiet.  e.  110. 

A  decree  in  the  court  of  equity,  regittered 
n  Ae  Court  of  Coamon  Fleas,  under  the 


statute  1  ^  2  Fiet.  e.  110,  declared  that 
the  executor  of  a  testator  was  liable  to  make 
good  to  the  testator^e  estate  a  certain  sum  of 
money,  and  that  the  executor  should  be 
charged  with  the  amo«n(  i'h  his  aeeouni  ^ 
the  personal  estate  : — Held,  that  this  decree 
did  not  constitute  a  judgment  d^t. 

In  a  suit  to  administer  the  estate  of  the 
deceased  executor,  a  decree,  registered  «n- 
der  the  above  act,  directed  that  an  account 
should  be  taken  of  what  was  due  to  the 
testator's  estate,and  that  the  plaintiff  should 
go  in  and  prove  as  a  creditor  for  the  amount 
certified  io-beso  due: — Held,  that  the  plain- 
tiff could  not  claim  as  a  judgment  creditor, 
and  was  not  entitled  to  any  priority  over 
jpeefolfjr  and  Hmfie  eontraet  eredilors. 

The  plaintiff  in  this  case  was  a  legatee 
under  the  will  of  Messrs.  John  and  James 
Houlditeh,  and  the  defendants  were  the 
reiu«sentatives  of  Dr.  Moore,  die  surviv- 
ing executor  of  the  Messrs.  Honlditch. 

In  1847  a  suit  was  instituted  by  the 
present  plaintiff  for  the  administration  of 
the  estates  of  these  two  testators,  and  the 
tisual  decree  was  made  for  taking  the 
accounts. 

It  appeared  that  part  of  the  estate  con- 
sisted of  a  debt  due  from  a  person  named 
O'Farrall ;  and  Dr.  Moore,  the  executor, 
had  insured  the  life  of  O'Farrall  for  3,6002., 
and  in  conseciuence  of  the  premium  net 
being  pud  by  the  debtor,  Dr.  Moore  had 
paid  four  different  premiums  of  901.  each. 

Subsequently,  however,  the  policy  was 
allowed  to  drop,  and  another  suit  was 
then  instituted  by  the  plaintiff  against 
Dr.  Moore,  seeking  to  make  him  liable 
for  the  amount  of  that  policy. 

On  the  SOth  of  May  1855  a  decree  was 
made,  by  which  it  was  declared  that  Dr. 
Moore  was  liable  to  make  good  to  the 
joint  estates  of  John  and  James  Houlditeh 
the  said  sum  of  2,500/.  secured  by  the 
policy,  with  interest  at  41.  per  cent.,  from 
August  1853,  the  period  at  which  O'Far- 
rall died,  after  deducting  the  amount  of 
the  premiums  paid  by  Dr.  Moore  in 
respect  of  the  policy,  and  it  waa  ordered 
that  Dr.  Moore  should  be  charged 
with  such  balance  in  his  account  of  the 
personal  estate  of  the  said  testators,  and 
that  he  should  pay  to  the  plaintiff  his  costs 
of  that  suit.    There  was  also  the  usual 
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direction  to  the  Taxing  Master,  but  no 
reservation  of  farther  directions. 

Dr.  Moore  died  in  June  1855,  and  on 
the  28rd  of  October  1855  the  decree  of 
the  30th  of  May  1855  was  duly  registered 
In  the  Court  of  Common  Pleas,  under  the 
proviaions  of  the  1  &  2  Vict.  c.  110.  s.  18. 

0). 

A  third  suit  was  then  instituted  by  the 
plaintiff  for  the  administration  of  Dr. 
Moore's  estate,  and  the  two  former  suits 
were  reviTed  against  his  representatives. 
A  decree  was  made  in  the  third  suit,  on 
the  1st  of  July  1856,  whereby  it  was 
ordered  that  an  account  should  be  taken 
of  what  was  due  from  the  late  Dr.  Moore 
at  the  time  of  his  decease  and  was  then 
due  by  the  defendants  to  the  estate  of  the 
Messrs.  Houlditch,  and  of  the  costs  of 
the  second  suit  so  directed  to  be  paid  by 
Dr.  Moore,  and  that  the  plaintiff  should 
go  in  and  prove  as  a  creditor  against  the 
estate  of  Dr.  Moore  for  the  total  amount 
certified  to  be  due  from  him,  with  costSf 
and  the  accounts  were  directed  to  be  car- 
ried on. 

In  pursuance  of  this  decree  the  chief 

clerk  certified,  on  the  1st  of  April  1857t 
that  the  sum  due  from  the  estate  of  Dr. 
Moore  was  3.833^.  Ms.  Sd. 

The  decree  of  the  1st  of  July  1856  was 
registered  in  the  Common  Pleas,  in  pur- 
suance of  the  act,  on  the  6th  of  May  1857. 
The  plaintiff  then  claimed,  on  behalf  of  the 
estate  of  the  Messrs.  Houlditch,  to  be  a  judg- 

(1)  1  Bt  2  Viet  c.  110.  •.  18.  "Andbeitcnaeted, 
that  all  decraes  and  orders  of  Courts  of  equity,  and 
all  rales  of  Courts  of  common  law,  and  all  orders  of 

the  Lord  Chancellor  or  of  the  Coart  of  Rcticw  in 
matters  of  bankruptcy,  and  all  orders  of  tho  Lord 
Chancellor  in  matters  of  lunacy,  whereby  any  sum 
of  money,  or  any  costs,  charges  or  expenses,  shall 
.be  payable  to  any  person,  shall  have  the  e^t  of 
jndgments  in  the  superior  courts  of  common  law, 
and  the  persons  to  whom  any  sneh  monies,  or 
costs,  charges,  or  expenses  shsfl  be  payable  shall 
be  deemed  judgment  creditors  within  the  mean- 
ing of  this  act;  and  all  powers  hereby  given  to 
the  Judges  of  the  superior  courts  of  common 
law  with  respect  to  matters  depending  in  the 
same  court*  shall  and  may  be  exercued  by 
Courts  of  equity  with  respect  to  matters  therein 
depending,  and  by  the  Lord  Chancellor  sud  the 
Court  of  Review  in  matters  of  banlcruptcy,  and  by 
the  Lord  Chancellor  in  matters  of  lunacy ;  and  all 
remedies  hereby  given  to  judgment  creditors  are  in 
like  manner  given  to  persons  to  whom  any  monies 
or  coats,  ohaq|:ea  or  expenaea,  are  by  such  orders 
or  rules  respectiTely  directed  to  b«  paid." 


ment  creditor  on  the  estate  of  Dr.  Moore  for 
the  said  sum  of  3,833/.  17s.  3(2.,  underthe 
decrees  of  the  30th  of  May  1855,  and  of 
the  1st  of  July  1856,  and  also  to  have  a 
prior  chai^  on  the  estate  of  Dr.  Moore 
for  the  said  judgment  debt  by  virtue  of  the 
registration  of  the  said  decrees,  llie  chief 
derk  certified  that  the  plaintiff  was  entitled 
to  stand  as  a  judgment  creditor  to  the  full 
amount  of  his  claim.  That  certificate  was 
brought  before  the  Court,  when  the  Vice 
Chancellor  overruled  the  decision*  but  the 
plaintiff  was  allowed  to  stand  as  a  judg- 
ment creditor  in  respect  of  his  costs  only, 
which  had  been  taxed  at  lS9l.  under  the 
decree  of  May  1855.  As  to  the  rest  of  the 
claim  His  Honour  decided  that  the  plain- 
tiff was  only  entitled  to  rank  as  a  simple 
contract  creditor,  on  the  ground  that  ai 
the  money  was  not  directed  to  be  paid  to 
any  particular  person  the  case  was  not 
within  the  statute  1  &  2  Vict.  c.  1 10.  The 
present  summons  was  then  taken  out  by 
the  plaintiff,  who  had  been  advued  that, 
independently  oT  that  statute,  he  was 
entitied  to  rank  with  and  be  paid  pari 
pastu  with  judgment  creditors,  and  the 
question  was  now  discussed  upon  the 
adjourned  summons.  It  appeared  that 
the  estate  of  Dr.  Moore  was  insufficient  to 
pay  all  the  liabilities  upon  it,  but  there 
was  sufficient  to  satisfy  nearly  all  the 
plaintiff's  claim  if  he  succeeded  in  eatab- 
llahing  his  priority. 

Mr.  Greene,  Mr.  Lewin  and  Mr,  Sh^ 
beare  appeared  for  the  plaintiff. 

Mr.  OUuse  and  Mr.  Bright  for  the 
defendants,  contended,  that  the  plaintiff 
was  not  entitled  to  stand  as  a  judgment 
creditor,  since  the  decree  of  May  1855  was 
not  final,  and  was  not  a  conclusive  direc- 
tion to  any  one  to  pay  a  particular  sum  of 
money.  Nor  was  the  plaintiff  entitled  to 
any  priority  over  the  specialty  and  simple 
contract  creditors  of  Dr.  Moore. 

Mr.  Baily  and  Mr.  Walfard  appeared 
for  some  of  the  creditors. 

The  following  cases  were  cited  during 
the  argument  :— 

Morriee  v.  ike  Bank  of  England,  3 

Swanat.  573. 
Searle  t.  Hale,  3  Vem.  37- 
Statbg  V.  Powell,  Fxeem.  C.C.  333. 
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Smith  V.  E$le*,  3  Atk.  385. 
Perry  t.  Phelipa,  10  Ves.  34. 
Somey.  Yonng,  4  You.  &  C.  Exch.  204. 
/«w«T.  WiUiam*^  8  Mee.  &  W.  349; 

B.  e.  10  Law  J.  Rep.  (n.s.)  Exch. 

253. 

The  Duke  of  Beaufort  t.  Phillift,  1 

De  Gex  &  Sm.  321. 
DoOandY.  Johnson,  2  Sm.  &  Oif.  301 ; 

I.     23  Law  J,  Rep.  (n.s.)  Chanc. 

637. 

Chadwieh  v.  Holt,  26  Law  J.  Rep. 
(h.s.)  Chanc.  76. 

KimQBRSLET,  V.C. — After  having  heard 
thii  ease  fully  and  ably  argued,  I  find  that 
1  have  no  aerioos  doubt  upon  the  ques- 
tion before  me.  Tbera  are  two  pointi 
nued:  first,  whether  the  decree  of  the 
Sftb  of  May  1865,  continued  by  that  of 
the  Ist  of  July  1856,  made  the  plaintiff  a 
jndgment  creditor  in  respect  of  the  sum  of 
8,833/.  17<.  3cf.,  representing  the  amount 
■ecnred  by  the  policy  of  which  Dr.  Moore 
vu  tmstee,  with  interest  thereon,  and  after 
deducting  the  amount  paid  as  premiums 
upon  the  policy,  so  that  it  can  be  proved 
u  a  judgment  debt  in  the  suit  to  adminis- 
ter the  estate  of  Dr.  Moore ;  and,  second- 
ly, whether  the  plaintiff  is  entitled  to 
priority  in  respect  of  his  elaun  over  the 
other  specialty  and  simple  contract  eredi- 
ton.  The  principle  of  die  decisions,  sub- 
ject to  exceptional  eases  with  respect  to 
judgments  at  law,  is  this:— to  constitute 
t  jtu^ment  debt,  the  judgment  must  not  be 
iBterloeatory  but  final,  for  the  payment  of 
t  ipedfic  sum  of  money,  upon  which  there 
it  nothing  left  to  be  done  except  to  com- 
pete interest,  and  the  party  must  also  have 
so  sctual  right  to  receive  the  money.  'Now, 
it  is  impossible  to  suggest  any  case  at  law 
exactly  analogous  to  the  present.  There  is 
tlie  old  jndgment  qnod  eompulet,  which  is 
slmost  obsolete ;  then  there  is  the  final 
judgment,  which  directs  the  actual  payment 
to  the  plaintiff  of  a  certain  sum  of  money. 
There  is  another  principle,  which  is  now 
veil  established,  and  is  quite  irrespective 
of  the  1  &  2  Vict.  c.  110,  that  is,  that  a 
deeiee  in  the  courts  of  equity  stands  upon 
tbe  same  footing  as  a  j  odgment  at  law,  but 
this  would  not  be  so  if  the  decree  itself  was 
sot  snslogoua  to  the  jndgment  in  its  effect. 
Vhea  tins  Court  dixects  an  account  to  be 


taken,  that  has  an  effect  analogous  to  the 
judgment  quod  eompulet  at  law  ;  but  if  this 
Court  not  only  directs  an  account,  but 
goes  on  to  make  a  decree  on  interlocutory 
matters  connected  with  the  account,  there 
IS  nothing  analogous  to  that  at  common 
law  that  I  am  aware  of.  Interlocutory 
directions  are  not  final  to  determine  the 
question  of  debt,  and  do  not  exist  at  law. 
Now,  if  the  decree  of  May  1855  had 
directed  that  the  2,500Z.,  the  amount  of 
the  policy,  with  interest,  after  deducting 
the  premiums,  should  be  paid  by  Dr. 
Moore  to  the  plaintiff,  that  would,  upon 
tbe  authority  of  The  Duie  of  Beaufort  v. 
Phillipt,  have  been  final,  and  would  have 
constituted  a  judgment  debt,  for  although 
the  accounts  were  involved,  still  the  order 
would  have  been  final,  and  there  would 
have  been  an  actual  direction  to  pay  the 
money  to  a  particular  person.  In  this 
ease,  however,  instead  of  a  decree  for  pay- 
ment of  the  money,  there  was  a  direction 
that  Dr.  Moore  was  liable  to  make  good 
the  money — not  to  the  plaintiff,  hut  to 
the  estate  of  the  Messrs.  Honlditch,  and 
that  in  the  accounts  which  were  then  to 
be  taken,  he  should  be  charged  with  that 
balance  as  an  item  of  account.  It  was 
contended  that  this  decree  was  final,  and, 
in  one  sense,  no  doubt,  it  was  so,  there 
being  no  reservation  of  further  directions, 
but  it  was  not  final  in  the  sense  of  then 
being  a  final  direction  to  pay  a  particular 
sum  of  money  to  a  particular  person,  and 
consequently  that  decree  could  not  create 
a  judgment  debt.  It  is  remarkable  that 
not  a  single  instance  can  be  produced  by 
the  industry  of  counsel,  in  which  a  decree 
or  order  has  been  held  to  constitute  a 
jndgment  debt,  except  where  it  has  been 
a  final  decree,  with  an  actual  direction  to 
pay  the  money.  That  alone  is  almost 
conclusive  to  my  mind  as  to  the  state  of 
the  law,  heeause  the  subject  must  have 
oceuned  over  and  over  again.  If  this 
matter,  as  to  the  policy,  had  occurred  be- 
fore the  institution  of  any  suit,  the  ques- 
tion would,  no  doubt,  have  been  raised  by 
the  pleadings,  and  relief  would  have  been 
prayed,  and  it  would  have  been  asked  that 
Dr.  Moore  should  be  declared  liable  to  be 
charged  in  the  account  with  the  particular 
sum  of  money ;  but  it  seems  to  me  impos- 
sible to  contend,  that  the  mere  charge  of 
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an  item  in  the  account  can  conatitate  a 
judginent  debt.  It  so  happens  in  this  ease 
that  these  matters  occurred  after  the  insti- 
tution of  the  suit,  and  moreover  were  made 
the  subject  of  another  suit.  It  was  in 
consequence  of  this,  that  the  declaration 
was,  that  the  estate  should  be  charged 
with  the  amount.  It  is  only  a  decree 
that  the  plaintiff  may  introduce  this  sum 
into  his  claim  upon  the  estate.  The  de- 
cree, therefore,  is  only  final  so  far  as  it 
determines  that,  in  taking  the  account^ 
Dr.  Moore  is  to  be  charged  with  a  certain 
balance,  but  it  ia  not  final  as  to  directing 
bim  to  pay  the  particular  amount.  I  Uiink, 
under  these  eircnmstancesj  that  it  does 
not  constitute  a  judgment  debt.  The 
second  contention,  as  to  the  other  balances 
for  which  the  plaintiff  was  to  go  in  and 
prove  as  a  creditor  against  the  represen- 
tatives of  Dr.  Moore,  was  that  the  decree 
was  not  actually  a  decree  against  Dr. 
Moore,  but  that  it  stood  upon  the  same 
footing  as  a  judgment  recovered  against 
his  executors.  It  appears  to  me  that  the 
preceding  observations  apply  here,  and 
that  the  decree  cannot  be  said  to  be  final 
in  any  sense,  particularly  as  there  was  a 
direction  to  continue  the  accounts.  But  if 
it  were  assumed  to  be  final,  what  would 
then  have  to  be  done  with  the  amount  ? 
It  is  not  to  be  paid  to  any  one,  but  it  is 
the  subject  of  a  mere  direction.  As  to 
both  the  points,  therefore,  it  appears  to  me 
that  there  is  nothing  in  the  case  to  consti- 
tute the  plaintiff  a  judgment  creditor,  or 
to  give  him  the  priority  for  which  be  con- 
tends. 


Lords  Justicbs.  f   adunb  r.  bliss. 
March  30.    X    tale  «.  bliss. 

Practice — JVrit  of  Fieri  Facias — Record 
and  Writ  Clerki  Ojffice — Service — Itt 
Order  nf  Mag  18S9. 

On  the  4th  of  June  1857  j^.  toas  ordered  to 
pay  certain  sums  of  money  tuithin  eight  days 
after  the  date  of  the  chief  clerk's  eertifkate. 
The  eertifieale  was  made  and  was  dated  the 
Stk  of  August  follomng.  The  certificate  was 
not  approved  untilafler  thelong  vacation,  and 
was  not  served  on  A.  utUil  November.  A. 
refused  to  pay  on  aeeount  of  this  irr^larity, 
A  mfiee  of  moIhw  wot  served  on  Aim  to 


ohtom  an  order  for  kirn  to  pay.  HoiUnict 
appear,  and  on  the  1 9th  of  NoonAer,  m 
affidavit  of  service,  an  order  wtu  mads  for 
him  to  pay  the  amount  mentioned  in  the  eerii- 
ficate,  **onor  before  the  1st  of  DeeeaAer  next, 
or  within  four  days  of  service  upon  him  of 
this  order."  The  order  was  not  served  a% 
A,  or  his  solicitor,  and  was  not  passed  and 
entered  until  the  2nd  of  December.  Afier 
a  month's  delay  from  tite  last-named  day  a 
writ  of  6.  fa.  was  issued  for  each  sum  mm. 
Uoned  in  the  certificate,  under  which  the 
sheriff  levied  on  the  goods  of  A,  who  on  the 
X'Jth  of  February  1858  moved  to  set  aside 
thewrits  andio  have  the  money  levied  r^aid 
to  him.  Fiee  Chaneellor  Stmart  refksed  to 
make  any  order  other  than  that  A.  fkosU 
pay  the  costs  of  the  sheriff  of  the  Mfini 
Held,  vpon  appeal,  reverting  thai  deeimn, 
that  the  order  of  the  19th  of  November  not 
being  perfected  till  the  2nd  of  December,  tMi 
u^il  that  time  a  nullity,  and  A.  had  no  op- 
portunity of  complying  with  the  first  part  of 
it,  and  the  order  not  being  served  upon  A. 
the  period  limited  in  the  latter  pari  had 
never  arrived,  wherefore  the  writs  were 
wAoUy  irr^lar  and  void. 

This  was  an  appeal  from  a  deddon  of 
Vice  Chancellor  Stuart.  The  faeU  woe 
as  follows ;— Jabei  Adkins,  the  plaintiff  ia 
the  first  of  these  suits,  filed  a  bill  for  the 
administration  of  the  estate  of  Mary  Saun- 
ders, of  whom  he  was  a  creditor.  He  ob- 
tained a  decree  for  administration,  and, 
subsequently,  an  order  for  the  sale  of  tbe 
real  estate  was  made.  In  the  mean  time 
the  plaintiffs  in  the  suit  of  Fale  v.  Bliss 
who  were  entitled  to  legacies  charged  on 
the  real  estate,  filed  a  bill  and  obtained 
a  de(^e  for  sale.  On  the  4th  of  Jane 
Adkios  moved  to  stay  proceedings  in  the 
second  suit,  and  on  that  occasion  an  order 
was  made  by  consent  that  an  account 
should  be  taken  of  what  was  due  to  the 
plaintiffs  in  Fate  t.  Bliss,  and  that  Adkini 
should  pay  the  sums  which  should  be 
found  due,  and  also  the  costs,  within  one 
week  after  the  date  of  the  chief  clerk's 
certificate.  The  chief  clerk's  certificate 
was  dated  on  the  8th  of  August,  but  was 
not  served  until  after  the  long  vacation, 
when  Adkins  refused  to  pay  the  amount  on 
the  ground  of  irregularity  in  the  servke. 
The  plaintiffs  in  Fale  t.  Bliss  aoeordmgly 
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■erred  a  notiM  of  motion  on  Adkini  to 
enfoTte  payment  of  the  sums  mentioned  in 
the  certificate,  or  that  in  default  he  might 
be  committed,  or  that  the  order  of  the  4th 
of  Jane  might  be  discharged,  and  the  plain- 
tiffii  in  Vaie  t.  BUms  might  be  at  liberty 
to  proceed  with  thrir  luit. 

The  motion  was  made  on  the  19th  of 
NoTcmber,  Adkina  not  appearing,  when 
Vice  Chancellor  Stuart  made  an  order 
"that  Hie  plaintiff  Jabes  Adkini  should 
00  or  before  tbe  lit  of  December  then  next, 
or  within  four  days  after  service  of  this 
order,  such  service  to  be  verified  by  affida* 
vit,  pay"  to  the  plaintiff  Samuel  Vale  cer- 
tsin  sums,  and  to  others  named  certain 
sums,  and  that  the  coats  of  the  plaintiffs 
Tale  and  wife  and  Glover  of  that  applica* 
don  should  be  included  in  the  costs  ordered 
to  be  taxed  by  the  order  of  the  4th  of  June, 
and  that  the  same  should  be  pud  by  the 
plaintiff  Adkins. 

This  order  waa  left  for  en^  at  the  office 
of  the  Clerk  of  Records  and  Writs  on  the 
Snd  of  December,  the  day  after  the  time 
mentioned  in  it  for  payment  of  the  money, 
Init  the  order  waa  never  served  on  Adkins, 
either  personally  or  on  his  solicitor.  On 
the  13th  of  January  1858  the  sheriff  of 
Morthamptonahire  levied  upon  the  goods 
of  the  plaintiff  Adkins  under  two  writs 
of  fieri  facias,  issued  out  of  the  Court  of 
Chancery:  one  for  a  sum  of  1 222. 17«.8(2., 
by  or  on  behalf  of  the  plaintiff  Samuel 
Vale ;  the  other  for  a  sum  of  S5Sl.  Ss.  8(2., 
by  or  on  hehalf  of  the  plaintiff  Glover ; 
both  sums  being  payable  under  the  above- 
mentioned  orders  of  the  Courts  together 
with  shoiff's  poundage,  officers'  £ees, 
charges  for  possession,  and  other  inciden- 
tal expenses. 

Adkins  then  moved  before  the  Vice 
Chancellor  that  the  writs  might  be  set 
aside  and  the  monies  be  repaid  to  him,  and 
filed  an  affidavit  in  which  be  swore  that 
the  order  of  the  19th  of  November,  or  a 
copy,  was  never  served  upon  him  person- 
ally or  left  at  his  abode  or  place  of  busi- 
aesa,  nor,  as  he  was  informed  and  believed, 
upon  bis  solicitor  personally  or  otherwise. 
The  Vice  Chancellor  considered  that  as 
Adkins  was  already  in  default  under  the 
ftmner  order  of  the  4di  of  June  1857,  the 
insularity  in  not  serving  him  with  the 
order  of  the  19th  of  November  was  not 


such  as  to  justify  the  Court  in  setting  aside 
the  writs,  and  he  made  the  following  order : 
f  It  appearing  that  at  tbe  time  of  issuing 
the  writ  of  execution  the  plaintiff  Adkins 
was  in  default  as  to  the  payment  of  the 
sums  of  money  in  respect  of  which  the 
writs  of  execution  were  issued,  and  which, 
pursuant  to  the  order  of  the  4th  of  June 
1857*  ought  to  have  been  paid  within  a 
week  of  the  chief  clerk's  certificate,  dated 
the  8th  of  August  1857,  this  Court  doth 
not  think  fit  to  make  any  order  on  this 
motion,  except  that  the  sheriff's  costs  are  to 
be  paid  by  the  plaintiff  Adkins." 

Adkins  now  appealed  from  this  order, 
and  on  his  behalf  it  was  urged  that  the  Clerk 
of  Records  and  Writs  was  not  justified  in 
issuing  tbe  writs  of  fieri  fadaa  until  an 
affidavit  had  been  filed,  verifying  service 
of  notice  of  the  order  upon  the  plaintiff 
Adkins ;  that  such  affidavit  had  never  been 
filed ;  Uiat  the  proceeding  by  execution 
was  a  surprise  upon  him,  as  be  had  had 
no  notice  of  the  oi^er ;  that  he  had  always 
been  ready  and  willing  to  pay  the  amounts 
certified  to  be  due  &om  him ;  and  that 
the  order  was  in  the  alternative: — the 
plaintiff  was  to  pay  either  "  on  or  before 
the  1st  day  of  December,"  or  "within 
four  days  of  service  of  tbe  order " 
the  second  alternative  had  never  arisen, 
inasmuch  as  tbe  order  had  never  been 
served  at  all ;  and  as  to  the  former,  the 
order  was  not  entered  at  the  office  of  the 
Clerk  of  Records  and  Writs  until  the  2nd 
of  December,  the  day  after  that  appointed 
for  payment.  For  the  respondents  it  was 
argued  that  the  clerk  of  Records  and  Writs 
hul  acted  in  conformity  with  the  piaetiee. 
By  the  firstorderof  thelOth  of  May  1839, 
it  is  directed:— "That  every  person  to 
whom,  in  any  cause  or  matter  pending 
in  this  court,  any  sum  of  money  or  any 
costs  have  been  ordered  to  be  paid, 
shall,  after  the  lapse  of  one  month  from 
the  time  when  such  order  for  payment 
was  duly  passed  and  entered,  be  entitled 
by  his  clerk  in  court  to  sue  out  one  or 
more  writ  or  writs  ot  fi^ri  facias,  or  writ 
or  writs  of  eUgii  of  the  form  hereinafter 
stated,  or  as  near  thereto  as  the  circum- 
staneei  of  the  case  may  require."  Refer- 
ence was  also  made  to  the  act,  1  &  2  Vict, 
e.  110,  and  to  SeUm  on  Decreet,  2nd  edit. 
648,  note  b,  which  is  as  follows: — "By 
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General  Order  1  of  the  10th  of  May  1 839, 
the  party  prosecuting  is  entitled  to  sue  out 
the  writs  of  fieri  facia*  or  eUgU  after  the 
lapse  of  one  month  from  the  time  an  order 
for  payment  of  money  or  costs  is  passed 
and  entered ;  but  since»  hy  General  Order 
12  of  the  11th  of  April  1842,  every  de- 
cree or  order  for  payment  should  limit  a 
time,  or  time  after  service,  the  Record  and 
"Writ  clerks  will,  in  that  case,  not  issue 
the  writs  until  the  time  (and  if  the  order 
has  been  senred,  the  time  after  aerviee) 
has  expired.  If,  however,  the  order  does 
not  limit  any  time,  or  only  limits  a  time 
after  service,  and  has  not  been  served,  the 
Record  and  Writ  clerks  will  issue  the  writs 
after  the  lapse  of  one  month  from  the  en- 
try :  Ex  relatione  Mr.  Veal,  late  clerk  of 
Records  and  Writs."  Streeten  v.  WArt- 
more  (1)  was  also  cited. 

Mr.  Bacon  and  Mr.  Roxburgh,  for  the 
appellant. 

Mr.  Malins  and  Mr.  Faber,  for  Uie  re- 
spondents. 

Mr,  BaeoH  was  heard  in  reply. 

Lord  Justick  Kkioht  Bancs  said,  that 
in  his  opinion  the  first  General  Order  of 
the  10th  of  May  1839  was  not  open  to 
the  construction  which  the  respondents 
had  contended  ought  to  be  put  upon  it. 
The  particular  order  in  this  ease  (of  the 
19th  of  November  1857)  ordered  that  the 
sums  mentioned  should  be  paid  by  the  ap- 
pellant on  or  before  the  Ist  of  December 
1857*  or  within  four  days  of  service  of  the 
order.  As  this  order  had  not  been  passed 
and  entered  until  the  2nd  of  Deeember,  it 
was  for  every  substantial  purpose  no  order 
at  all  until  the  2nd  of  Decranber.  There- 
fore the  first  alternative  of  the  order  of 
the  19th  of  November  became  impossible, 
and  the  period  mentioned  in  the  second 
had  never  arrived.  For  these  reasons,  the 
writs  of  fieri  facias  issued  were  irregularly 
issued,  and  they  must  be  set  aside;  and  if 
the  plaintiflf  Adkins  would  now  consent  to 
the  principal  being  paid,  he  having  in- 
terest allowed  to  him,  and  if  he  would  un- 
dertake, moreover,  not  to  take  proceedings 
against  any  person  or  persons  for  the 
irregularity  which  had  been  committed— 
his  Lordship  thought  that  he  was  entitied 

(1)  S  Beav.  228. 


to  have  all  the  costs  whidi  he  had  been 
put  to  in  the  motion.  Butunlesshewoold 
consent  to  such  an  arrangement,  his  Lord- 
ship should  certtunly  be  inclined  to  refiue 
him  all  costs  in  this  court. 

Load  Justice  Turneb.  entirely  con- 
curred. 


XoBDS  Justice 
April  19 


CES.^ 


Ex  parte  datidsoh,  la  rt 

THE  HORTH  SBISLH 
QUAY  COMPAHT. 


Company —  Winding  vp—Contributory~ 
Payment  in  Share* — Subscription  CoiUract. 

D,  agreed  teith  the  promoters  of  ajoad- 
tloek  company  to  execute  works,  for  wkiek 
he  was  to  be  paid  partly  in  shares.  D,  to 
aseist  the  formation  of  the  company,  signed 
the  tt^scription  contrMt  for  620  shares,  aad 
an  act  of  parliament  was  obtained.  The 
eompaay  failed,  and  wa*  ordered  to  he 
wouiul  itp.  On  the  share  register  D's 
name  appeared  a*  hoider  nf  oniy  ttn  sAom, 
friri  wAm  <Aaf  dxmnMnt  woe  e^Ued  onbf 
one  shareholder  woe  present,  who  kM  Utf 
proxies  of  two  others  .—Held,  on  apped, 
affirming  a  decision  of  one  of  the  Vies 
Chancellors,  that  the  name  of  D.  «<u 
rightly  placed  on  the  list  of  eontrthntories 
for  620  shares,  he  havit^  signed  the  soi- 
ler^'en  eontraotfor  that  number. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Wood,  placing  the  name 
of  Mr.  Davidson  on  the  list  of  the  contri- 
butories  of  tbe  above-named  company  fin 
620  shares.  The  circumstances  of  the  case 
will  be  gathered  from  the  following  nar- 
rative :— 

The  company  was  established  for  the 
purpose  of  forming  a  quay  on  the  rim 
Tyne,  at  North  Shields.  A  bill  was  pro- 
moted in  parliament  by  the  inhabitants  of 
the  town>  and  an  act  was  passed,  called 
"  The  North  Shields  Quay  Act,  1851." 
The  corporation  of  Tyncmouth  were  there- 
by constituted  Commissioners  to  construct 
a  quay  and  approaches,  and  to  levy  dues. 
Power  was  given  them  to  borrow  on  mort- 
gage of  the  duel  a  sum  not  exceeding 
80,000<.,  for  the  purposes  of  the  under- 
taking. The  Gommiiaionera  endeavoured 
to  isaat  money  by  mortage,  but  fiule^ 
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and  nothing  was  done  uocler  di«  act. 
Towards  the  end  of  1853  it  was  proposed 
to  ffffm  a  jfnnt^stock  companyt  to  whieh 
the  powen  vested  in  tlie  Gominisiioiien  by 
the  act  of  1851  should  be  traosferred,  the 
necessary  capital  being  raised  by  shares. 
Mr.  Davidson,  who  was  a  contractor,  was 
applied  to  by  Mr.  Notman,  a  person  very 
active  in  getting  np  the  proposed  company, 
SI  to  taking  the  contract  for  executing 
tbe  works,  the  contract  money  to  be  paid 
partly  in  money  and  partly  in  shares,  the 
nomber  of  which  was  to  be  fixed  by  the 
engineer  of  the  company  when  the  amount 
of  the  contract  was  ascertained.  Mr.  Da* 
vidson  consented  to  accept  the  contract 
npoD  these  tenna,  and  to  assist  the  com- 
pany to  obtun  their  act  of  incorporation  by 
■^ng  the  anbscriptioii  contract  for  such 
an  amount  as  would  be  necessary  to  enable 
tbe  company  to  comply  with  the  standing 
orders,  but  did  not,  as  he  said  in  his  affida- 
vit, agree  to  become  a  shareholder  in  the 
company,  except  for  such  number  of  shares 
as  he  might  be  compelled  to  take  in  part 
payment  of  his  contract  money.  The  sub- 
•eripUon  contract  was  dated  the  15th  of 
December  1853,  and  fixed  the  capital  of 
the  company  at  21,000^.,  in  2,100  shares 
of  lOi.  each.  It  was  signed  by  Mr.  Da- 
vidson for  620  shares,  l^e  eompanyi  mi 
the  31at  of  July  1854,  obtained  their  act, 
whieh  was  styled  "The  South  Shields 
Qoay  Transfer  Act,  18S4."  By  the  Srd 
section  certain  persons  therein  named,  and 
all  other  persons  and  corporations  who  had 
already  subscribed  or  should  thereafter 
sabseribe  to  the  undertaking,  were  united 
into  a  company  for  the  purposes  of  the 
act,  and  were  thereby  incorporated.  Pro- 
speetases  were  issued  by  the  directors,  and 
nwani  taken  to  obtain  snbseriptions  for 
aharas,  but  without  aocoess,  and  tbe  com- 
pany bad  been  virtoally  abandoned  in 
1855.  LiabilitMS  were  ineimed,  and  an 
order  for  the  dissolution  and  winding  up 
of  the  company  was  obtained  upon  the 
petition  of  one  of  the  directors.  During 
the  existence  of  the  company  in  1854  some 
diacnasion  had  taken  place  as  to  the  tender 
Cor tlw  works  made  by  Mr.  Davidson.  It 
waa  Dldmately  arranged  that  Davidson 
shotdd  take  S.OOOi.  in  shares,  in  part  pay- 
ment of  his  contract,  which  was  fixed  at 
S4,0Q0L  Kothing  was  ever  done  under 
HnrBssni^  XXVIL— Ghaso. 


this  contract,  and  it  appeared  upon  the 

J reduction  of  the  share  raster  in  the 
udge*s  chambers  upon  the  proceedings  to 
settle  the  list  of  eontributortes,  that  Mr. 
Davidson's  name  was  only  inserted  in  the 
register  for  ten  shares,  which  was  explained 
by  the  secretary  to  have  been  a  merely 
nominal  number,  as  the  precise  amount  of 
shares  which  Mr.  Davidson  was  to  take  in 
proportion  to  the  contract  could  not  tiien 
be  ascertained. 

It  also  appeared  in  chambers  that  at  the 
meeting  convened  for  the  purpose  of  com- 
pleting the  share  register,  only  one  share- 
bolder  was  present,  but  as  he  held  the 
proxies  of  two  others,  he  eonsidered  that 
there  was  virtudly  a  quorum  of  them  who 
were  sufficient  to  proceed  to  business. 

Mr.  Davidson  having  been  placed  on  the 
list  of  contributories  by  the  chief  clerk,  ha 
appealed  to  the  Vice  Chancellor  Wood, 
who,  after  hearing  the  case  argued  for  the 
appellant,  said,  that  both  on  principle  and 
authority  he  must  hold  Mr.  Davidson  liable 
in  respect  of  620  shares.  After  signing 
the  Buhscription  contract  the  co-contractors 
were  bound  to  each  other  by  its  contents, 
and  could  not  be  affected  by  dealings  be- 
tween some  of  their  co-contractors  and 
others  of  them.  The  question  in  effect 
was,  whether  by  virtue  of  their  authority 
as  directors  those  gentlemen  had  any  power 
to  introduce  a  new  provision  in  addition  to 
the  original  terms,  so  that  Mr.  Davidson 
was  not  to  pay  upon  620  shares,  but  to 
work  out  the  amount,  tliat  is,  to  take  so 
many  shares  as  might  he  necessary  for  the 
contract,  and  to  pay  for  them  in  work,  and 
notin money.  Theapplicationtoparliament 
was  prosecuted  only  on  the  faith  of  the 
contract  as  signed  by  Mr.  Davidson  and 
the  other  subambers;  nor  was  it  competent 
for  the  directors,  after  obtMuing  their  act, 
to  release  Mm  from  the  contract  entered 
into  by  him  in  signing  the  subscription 
contract,  or  to  allow  him  to  pay  in  work* 
and  not  in  money.  An  agreement  had 
been  deliberately  entered  into  which  affect- 
ed the  rights  of  other  parties,  and  he  could 
not  say  that  it  was  competent  for  the  direc- 
tors to  vary  that  effect  by  private  arrange- 
ment, either  before  or  after  the  formation 
of  the  company.  There  might  possibly  be 
some  equity  attaching  to  these  shares  en- 
tiUing  Mr.  Davidson  to  set  off  the  work 
8B 
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done  by  him  against  the  calls  made  upon 
them,  hut  at  any  rate  the  company  had  a 
clear  right  to  insist  npon  his  name  being 
inserted  on  the  list  in  respect  of  them.  No 
equity  could  arise  from  the  fact  of  Mr. 
Davidson's  name  being  on  the  share  list 
for  only  ten  shares  aa  against  the  share- 
liolders.  There  was  nothing  to  call  the 
attention  of  any  of  them  to  the  amount  of 
Mr.  Davidson's  shares ;  no  vorks  were 
executed,  and  nothing  whatever  was  done 
by  which  their  attention  could  be  directed 
to  their  liabilities  or  anything  else.  The 
mere  fact  of  the  insertion  of  his  name  for 
a  nominal  amount  could  not  be  binding  on 
the  rest  of  the  shareholders  who  had  no 
knowledge  of  the  transaction  ;  therefore, 
however  unfortunate  the  result  might  be 
for  Mr.  Davidson,  he  was  not  entitled,  as 
agwnst  the  company,  to  maintain  that  he 
had  not  been  righUy  settled  on  the  list  for 
the  620  shares. 

From  this  decision  Mr.  Davidson  now 
appealed  to  this  Court. 

Mr.  Daniel  and  Mr.  Rogers,  for  the 
appellant,  argued  that  he  had  never  agreed 
to  become  a  shareholder,  but  only  to  take 
share*  in  part  payment  for  the  works  he 
contracted  to  execute  on  behalf  of  the 
company;  that  there  was  an  express  agree- 
ment between  himself  and  the  company 
that  he  should  take  3,000/.  in  shares  or 
300  aharest  and  in  no  sense  could  he  have 
become  or  at  any  time  been  chaigeable 
with  more;  that  the  consideration  for 
which  he  was  to  have  taken  those  800 
shares  (value  3,0002.)  had  wholly  failed 
on  the  part  of  the  company,  and  Mr. 
Davidson  was  absolved  from  liability ;  and 
that  if  he  could  be  fixed  with  any  shares 
at  all,  he  could  only  be  so  with  the  num- 
ber appearing  against  his  name  in  the 
register-— namely,  ten.  The  following  cases 
were  cited  and  relied  on:— 

Newry  and  Enniakillen  Railway  Com' 

pany  v.  EdmundSt  5  Rail.  Cas.  275 ; 

B.C.  17  Law  J.  Rep.  (n.s.)  Ezch. 

102. 

'  Ea  parte  Noah,  15  Q.B.  Rep.  92 ; 
8.C.  19  Law  J.  Rep.  (n.s.)  QLB. 
296. 

Mowatt  and  ElUott's  caae^  3  De  Oex, 
M.  &  G.  254  ;  s.  c.  22  Law  J.  Rep. 
(n.8.)  Cfaanc.  578. 


The  National  Exchange  Company  t. 
Drew,  2  Macq.  App.  Cases,  103. 

Mr,  Rolt  and  Mr,  Roxburgh,  for  Um 
oflBcial  manager,  were  not  called  upon. 

Lord  JuancK  Knight  Brucb  tud,  thtt 
the  question  was  not  whether  Mr.  David- 
son was  or  was  not  entitled  to  be  indm- 
nified  by  any  person  or  persons  tgainit 
the  consequences  of  the  order  of  the  Yiee 
Chancellor  or  against  the  order  of  the 
Court  of  Appeal.  That  question  remained, 
and  would  remain,  wholly  unaffected.  Nor 
was  the  question  then  before  the  Conit 
in  what  manner,  or  in  respect  of  how  many 
shares,  in  what  degree,  or  to  what  extend 
Mr.  Davidson  would  be  liable  to  a  call. 
That  question  also  remained,  and  would 
remain,  wholly  unaffected.  The  only 
question  which  the  Court  had  then  to 
decide  was,  whedier  his  name  ought  to 
remun  on  Uie  list  of  contributoriea  ctf  the 
company.  He  had  willingly  allowed  bis 
name  to  remain  on  the  subscription  coo- 
tract,  and  himself  to  be  held  out  to  the 
other  shareholders  as  a  contributory  for 
620  shares,  and  liable  to  that  extent  with 
the  other  shareholders.  There  was  an 
undertaking  in  which  he  had  apparently 
joined  with  them,  and  that  being  so,  not- 
withstanding the  possible  deception  piae- 
tised  upon  the  legislature,  hia  Lordship 
was  of  opinion  that  there  were  some  per- 
sons concerned  in  the  project  who  wm 
entitled  to  have  Mr.  Davidson's  apparent 
liability  considered  as  not  differing  from 
his  true  liability.  That  being  so,  his  name 
was  most  clearly  placed  with  propriety 
upon  the  list  of  contributories.  That  might 
possibly  produce  him  no  damage  ;  bnt,  if 
it  did,  it  might  entitle  him  to  anindemoi^. 
The  circumstance  that  his  name  was  omitted 
from  the  register  when  it  was  sealed,  at  a 
meeting  of  one  person  who  called  himself 
three,  could  of  course  require  no  consido^ 
ation. 

Lord  Justice  Tdrher  concurred,  ob*. 
serving  that  Mr.  Davidson  ranat  be  taken 
to  have  been  undoubtedly  a  subscriber  fat 
620  aharei  for  the  purpose  of  obtaining 
the  act  of  parliament,  and  after  the  act  bad 
passed  he  continued  liable.  The  questitui 
had  occurred  to  his  Lordship  whether  Uie 
subsequent  contract  of  1854  fin  execntisg 
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the  worici,  by  wMeh  hs  ms  to  take  ia 
duow  m  amount  represenUng  300  BhareSt 
oonld  operate  to  discharge  him  from  his 
liability  in  respect  of  the  remaining  320  ; 
but  he  was  of  opinion  that  there  was  cer- 
tainly no  power  by  means  of  that  contract 
todischai^e  him  with  respect  to  that  num- 
ber.   The  appeal  must  be  dismissed. 

Ultimately  the  appeal  was  dismissed 
with  costs. 


LoRDB  Justices.  '\ 

March  16.18, 25.  >stinf£n  o.  swinfen. 
April  22.  ) 

Attorney  and  Clien^Smit—Con^romite 

— Counsel. 

A  eotttfntmise  of  a  trial  at  lau^  made  hy 
eotasel,  upon  the  tvggeation  of  an  attorney 
that  it  would  be  desirable,  wa»  held  by  the 
Master  of  the  Rolls  not  to  be  binding  upon 
^  client  who  wom  not  axoare  of  it,  had  not 
sanctioned  it,  and  would  not  acquiesce  in  it ; 
nd  a  biU  to  enforce  the  epeeifio  perform- 
«we  of  the  eompnmise  waa  d^iesed  by 
the  same  Judye^  but  wUhout  eoett,  the  Cowri 
hei»g  of  opinion  that  the  compromise  arose 
from  the  mistake  of  parties  acting  for  their 
reip^ive  clients,  and  a  new  trial  of  the 
issue  was  directed  in  the  original  suit.  On 
oppeal  by  the  plaintiff  in  the  suit  for  specific 
performance, — Held,  affirming  the  decision, 
that  an  attorney  has  no  authority  to  compro^ 
Mse  a  suit  without  the  sanction  and  consent 
of  the  client,  and  that  the  bill  must  be  dis- 
missed, but,  differing  from  his  HonoWt  that 
(the  client  having  repudiated  the  eomprv- 
*t»  Am  A''*^  *o  lastt  and  refused  to  com- 
ply mth  U)  the  bill  must  he  dismissed, 
M  eosb. 

The  facts  of  this  ease  are  stated  in  detail, 
ante,  page  35,  when  the  same  was  before 
the  Master  of  the  Rolls.  The  following 
short  narrative  will  suffice  in  this  place 
In  the  original  suit  of  Swinfen  v.  Swinfen 
an  issue  devisavit  vel  non  was  directed  by 
the  Master  of  the  Rolls,  to  try  the  validity 
of  the  will  of  Samuel  Swinfen,  and  on  its 
coming  on  for  trial  and  during  its  progress 
a  compromise  was  made  by  the  leading 
eonosel  on  both  sides  and  reduced  to  writ- 
and  a  juror  was  withdrawn. 


In  this  issue  Mrs.  Patience  Swinfen, 
the  devisee  under  the  will  and  defendant 
in  the  original  suit,  was  the  plaintiff, 
and  she  denied  that  she  had  ever  given 
authority  to  her  attorney  or  to  her  counsel 
to  compromise,  and  soon  after  the  trial  her 
solicitor  in  the  suit  wrote  to  the  solicitor 
for  the  heir-at-law  (the  plaintiff  in  the 
suit  and  defendant  at  law),  wholly  re- 
pudiating the  agreement.  Nevertheless 
the  agreement  was  embodied  in  an  order 
at  Nisi  Frius,  and  was  made  a  rule  of 
Court*  Mrs.  Swinfen  refusing  to  eury  the 
agreement  into  effect,  a  rule  fiMi(l)  for 
an  attachment  wss  obtained  against  her  in 
Trinity  term,  1856,  but  the  same  was  dis- 
cha^ed.  Another  rule  nisi  was  obtained 
for  the  same  purpose  in  Michaelmas  term 
following,  but  it  was  discharged  after  argu- 
ment for  making  it  absolute,  on  the  ground 
that  it  was  doubtful  whether  Mrs.  Swinfen 
was  bound  to  perform  the  agreement,  as 
beii^  one  made  without  her  authority. 
Thereupon  a  supplemenul  bill  was  filed 
by  the  ueir-at-law,  praying  that  the  agree- 
ment  of  compromise  might  be  specifically 
performed,  but  it  was  dismissoi  by  the 
Master  of  the  Rolls,  though  without  costs, 
the  compromise  having  arisen,  in  his 
Honour's  opinion,  from  the  mistake  of 
parties  acting  for  their  respective  clients* 
From  this  decision  the  plaintiff,  Uie  heir^ 
at-Iaw,  Capt.  Swinfen  appealed. 

The  argument  for  the  appellant  was,  that 
an  attorney  has  an  implied  authority  to 
bind  his  client  to  a  compromise  of  an 
action,  and  that  in  this  ease  Mr.  Simpson* 
the  attorney  for  Mrs.  Swinfen,  was  present 
throughout  the  treaty  for  this  compromise, 
and  in  no  inatanoe  objected  to,  still  less 
repudiated  it.  Then,  with  regard  to  the 
dient  herself,  her  conduct  ^ewed  that 
she  acquiesced  in  and  accepted  the  agree- 
ment, and  her  answer  to  the  bill  in  the 
original  suit,  which  bill  had  been  amended 
and  the  answer  put  in  on  the  10th  of 
June  1856,  referred  to  the  agreement  in 
the  following  terms  (not  appearing  in  the 
former  report  of  the  case) : — "  The  said 
Frederick  Hay  Swinfen,  although,  as  I 
am  advised,  he  is  bound  by  the  said  order 
and  the  compromise  thereby  effected  as 

(1)  This  and  the  other  iwoceedings  at  taw  are 
referred  to  mts,  p.  S9,  in  not& 
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Aforesaid  to  admit  th&  Talidity  of  the 
said  will,  and  to  derive  his  tiUe  to  the 
Swinfen  Estate  from  me  as  the  devisee 
under  such  will,  has  since  inch  order 
still  affiwted  to  disputethevalidity  of  such 
will,  and  has  insisted  npon  my  putting  in 
ray  answer  to  his  amended  bill  in  this 
cause,  in  which  all  mention  of  the  said 
Judge's  order  and  of  the  said  compromise 
is  omitted,  and  in  which  the  said  plaintiff 
has  still  retained  all  the  charges  of  fraud 
all^d  against  me  with  respect  to  the  said 
testator's  will,  for  the  purpose  of  impeach- 
ing the  validity  thereof.  And  by  the  said 
amended  bill,  which  I  am  so  required  to 
answer,  he  still  eontlnnea  to  pray  for  an 
issue  to  determine  the  validity  oS  the  uid 
will  exactly  as  if  the  said  order  at  Nisi 
Prius  of  the  17th  of  March  1866  had  not 
been  made,  and  as  if  the  whole  question 
settled  by  the  said  compromise,  including 
the  validity  of  the  said  will,  still  remained 
open,  and  he  has  ttnreatened  to  issue  and 
execute  against  me  an  attachment  for  want 
of  an  answer,  unless  I  put  in  my  answer 
to  his  said  amended  hill.  I  believe  that 
he  also,  in  violation  of  the  true  intent  and 
meaning  of  such  compromise,  intends  to 
proceed  with  the  aforesaid  suit  in  the  Pre- 
rogative Court  to  recall  probate  of  the  said 
will,  on  the  aUe|[ed  ground  that  such  will 
is  invalid ;  and  I  believe  that  he  is  thereby 
endeavouring  to  raise  and  litigate  again, 
both  in  the  said  suit  in  the  Prerogative 
Court  and  in  this  suit,  the  same  question 
which  the  said  compromise  was  intended 
to  settle  ;  although  I  am  advised  that  the 
matters  alleged  in  the  said  amended  bill 
with  respect  to  the  alleged  circumstances 
under  which  the  said  will  of  the  7th  of 
July  1854  was  executed,  have  now  by  rea- 
son of  the  said  compromise  become  as 
irrelevant  and  improper  for  the  purposes 
of  this  suit  as  they  are  fhlse  in  fact." 

Mr.  Roundell  Palmer  and  Mr.  Hub- 
houie  supported  the  appeal,  ^any  of 
their  ailments  are  referred  to  in  the 

judgment.     Besides  some  of  the  cases 
cited  in  the  court  below,  they  relied  upon 
GilJUlan  v.  Brown,  11  Court  of  Ses- 
sions Cases,  1st  series,  548. 
Currie  v.  Glen,  9  Ibid.  2nd  series,  308. 
Duke  of  Beat^ort  v.  Neeld,  12  CJ.  & 
F.  248. 


Swinfen  v.  Swinfen,  18  Com.  B. 
Rep.  485 ;  s.  c.  25  Iaw  J.  Rep.  (n J.) 
CP.  SOS ;  1  Com.  B.  Rqi.  N.8. 
S64;  26  Law  J.  Rep.  (k.s.)  CP. 
97. 

Mr.  Kennedy  and  Mr.  Cole  appeared 
for.  Mrs.  Swinfen. 

At  the  close  of  the  appellant's  argument 
the  cause  stood  over,  and  on  the  25th  of 
March  it  was  placed  in  the  paper  as  "  part 
heard." 

Mr.  Kennedy,  counsel  for  Mrs.  Swinfen, 
made  several  attempts  to  speak  on  the 
point  of  costs  of  the  supplemental  suit,  hut 
was  stopped  by  iSa»  Court, 

Lord  Jubticb  Khioht  Bbucb  sud  Aat 
the  main  question  on  this  appeal  was  of 
the  title  of  the  plaintiff,  who  was  the 
appellant,  to  obtain  specific  performance 
of  an  agreement  made  on  the  17th  of 
March  1856,  at  the  Staffordshire  Spring 
Assizes,  between  eminent  lawyers,  vbo 
were  counsel  for  the  different  parties  at  the 
trial  of  an  issue— a  question,  as  his  Lord- 
ship conceived,  depending  on  the  construc- 
tion to  be  put  on  the  subsequent  conduct 
of  Mrs.  Swinfen,  the  delbndmt  in  the  pie- 
sent  suit.  The  agreemoit  waa  signed  by 
learned  counsel,  both  now  on  the  Bench, 
and  the  jury  was  discharged  on  die  17th 
of  March.  '  That,  under  these  drenm- 
stances,  there  ^vas  a  case  for  specific  per- 
formance against  her,  was  impossible  to  be 
maintained  ;  it  was  plain  that  neither  be- 
fore nor  after  the  agreement  had  Hn> 
Swinfen  ever  directed,  authorized  or  sanc- 
tioned any  compromise.  In  effect,  by  means 
of  the  proceedings,  in  one  of  which  the 
compromise  was  come  to,  Mrs.  Swinfen 
was  seelting  to  establish  her  right  to  a 
landed  estate  of  considerable  value  under 
the  will  of  Samuel  Swinfen,  of  which  estate 
she  waa  then  snbstantially  in  posaession, 
though  much  of  it  was  in  the  occnpation 
of  tenants,  lliat  was  the  question  sub- 
stantially before  the  Court  under  the  issae 
detisavit  vel  non :  and  to  barter  her  case 
for  a  mere  life  annuity  of  700/.,  and  on 
that  footing  to  abandon  the  issue  without 
a  verdict,  was  a  thing  entirely  out  of  the 
ordinary  course  of  business,  and  one  for 
which  she  had  never  given  instmctiona, 
either  to  her  counsel  or  her  attorney.  Nw 
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WMtbtaonlyaQutwhiclisheeonld  not  have 
expected  to  be  dono  without  her  consent ; 
bot  it  wu  one,  moreoTer,  to  which  she  had 
expressly  refused  her  consent.    Nor  was  it 
immaterial  to  remember  that  her  case  was 
one  not  only  of  feeling,  but  that  it  also 
implicated  her  character  for  honour  and 
apright  dealing.    Witnesses  had  been  ex- 
smined  on  Saturday,  the  I  dth  of  March ; 
none  of  the  attesting  witnesses  to  the  will 
bad  given  eridenee,  but  they  would  have 
dow  ao  on  the  17th.    The  price  to  be 
pud  to  her  under  the  compromiM  wai 
very  inadequate,  unless  there  was  a  pro- 
bability of  a  verdict  against  her,  and  that 
tbst  verdict  would  be  upheld  by  the  Court 
of  equity,  for,  of  course,  a  Terdiet  either 
for  or  against  her  would  not  have  been  of 
suy  avail  unless  confirmed  by  the  Court  of 
equity— a  circumstance,  perhaps,  not  sufB- 
riently  taken  into  the  account  by  those 
who  settled  the  compromise.  Failures 
both  at  Nisi  Prius  and  in  this  court  would 
hare  been  seriously  damaging  to  her  cre- 
dit and  to  her  position  in  society,  and 
would  leave  her  open  to  an  imputation  that 
her  conduct  had  not  been  that  of  a  person 
of  integrity.    It  was  also  to  be  observed 
that  the  compromise  only  affected  the 
real  estate,  and  that  it  left  the  personal 
estate  to  be  pursued  through  its  double 
coorae  in  equity  and  at  Doctors*  Com- 
nons;  but  it  was  unnecessary  to  proceed 
further  upon  this  head.    The  agreement 
must   have  been   committed   to  paper 
vitfaout  either  hurry  or  haste,  and  the 
respondent  possibly  was  not  assisted  by 
this  eonaidention,  or  by  any  obscurity 
to  be  found  in  the  document  itself; 
hat  M  all  erenta,  th««  was  enough  to 
Aew  that  it  would  be  contrary  to  the  most 
eleneutary  and  clearly  -  recognized  prin- 
ciples by  which  this  Court  was  guided,  to 
decree  specific  performance  of  this  agree- 
ment, unless  by  her  subsequent  conduct 
Mrs.  Patience  Swinfen  had  so  far  confirmed 
tbe  arrangement  as  to  make  it  one  binding 
OB  her.    His  Lordship  was  of  opinion,  on 
the  evidence,  that  although  the  lady  might. 
On  some  occasions  subsequent  to  the  com- 
promise, have  conducted  herself  in  an 
ambiguous  manner,  and  one  which  was, 
perhaps,  fairly  open  to  observation,  yet 
tfut  Ae  had  never  acquiesced  in  fact,  that 
dM  had  never  shewn  herself  satisfied  with 


the  agreement,  or  at  any  time  not  desirous 
of  being  released  from  it.  And  the  affi- 
davits of  the  nth  of  June,  made  in  the 
Court  of  Common  Pleas,  established  that 
the  overt  acts  of  herself  and  her  attorney 
were  at  and  after  that  time  uniformly,  and 
before  that  time  occasionally,  such  as  to 
shew  her  dissatisfiictlon  with  what  had 
been  arranged.  Allowance  sorely  must  be 
made  for  the  not  usual  position  in  which 
she  was  placed  ;  her  connsel  were  s|piinst 
her,  which  his  Lordship  said  with  the  high- 
est sense  of  the  pnri^  and  honour  of  the 
motives  the  counsel ;  and  her  attorney 
felt  himself  hampered.  The  order  at  Nisi 
Prius  of  the  17th  of  March  was  subse- 
quently made  a  rule  of  the  Court  of  Com- 
mon Pleas,  which,  it  bad  been  argued, 
shewed  that,  in  the  judgment  of  that  Court, 
the  agreement  was  not  a  nullity,  but  that 
she  was  bound  by  it.  She  had  accordingly 
had  two  narrow  escapes  of  imprisonment^ 
and,  but  for  the  opirfion  of  Mr.  Justice 
Crowder,that  would  have  been  hercondition. 
It  would  have  been  a  very  singular  state  of 
things  if  there  had  been  no  right  of  appeal- 
ing, as,  independently  of  the  question  of 
contempt,  there  was  a  doubt  whether  the 
agreement  did  or  did  not  bind  her  at  law. 
It  was  difficult  for  her  to  know  how  to  act 
under  such  peculiar  circumstances.  His 
Lordship  was  of  opinion  that  this  was  the 
most  correct  construction  to  be  put  upon 
her  conduct;  for  he  thought  it  would  be 
less  than  just  to  her,  and  more  than  just 
to  the  heir,  to  hold  that  she  had  so 
bound  herself  as  to  justify  this  Court  in 
pronouncing  a  decree  tor  ipe«fie  perform- 
ance of  this  agreement.  If  she  waa  l^lly 
bound  —  on  which  bis  Lordship  would 
express  no  opinion — she  would  probably 
be  liable  in  a  court  of  law  ;  but  he  was 
satisfied  that  the  claim  made  on  this  appeal 
was  groundless,  and  that  the  appeal  ought 
to  be  dismissed,  with  costs.  Without 
giving  any  opinion  whether  the  conduct 
had  been  commendable  on  either  side,  he 
agreed  with  the  Master  of  the  Rolls  that 
the  issue  deviaavit  vel  turn  must  he  tried 
again.  His  Lordship  had  been  taking  it 
for  granted  that,  if  the  plaintiff  had  any 
title  to  specific  performance,  the  proceed- 
ings at  common  law  would  not  have  en- 
forced that  title,  idthough  he  was  not  sure 
tiiat  they  would  not  have  done  so ;  beyond 
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all  doubt  the  point  might  have  been  tried 
in  this  court,  whose  judgments  in  every 
branch  were  unquestionably  subject  to 
appeal.  Instead  of  this,  howeTer,  two 
applicatioDS  had  been  made  to  the  Court  of 
Common  Pleas  for  contempt— one  in  Tri- 
nity term,  1856,  and  the  oUier  in  Michael- 
mas term  of  the  same  year — of  which  there 
were  reports  in  the  18th  volume  of  the 
old  aeries,  and  the  Ist  volume  of  the  new 
series  of  the  Common  Bench  Reports,  This 
supplemental  bill  for  specific  performance 
now  under  appeal  was  not  filed  before 
the  14th  of  February  1857.  It  was  sug- 
gested that  a  receiver  should  be  appointed, 
but  for  this  he  thought  there  was  no 
ground ;  the  respondent  undertook  at  the 
Rolls  to  find  security  for  the  rents  she 
should  receiver  and  Uie  undertaking  wai 
introduced  into  the  decree.  Much  stress 
bad  been  laid  on  the  length  of  time  which 
had  elapsed  since  March  1856,  but  in  his 
Lordship's  judgment  it  was  to  the  appel- 
lant or  his  advisers  that  the  circumstance 
must  be  attributed  that  the  fresh  issue  was 
not  tried  in  the  spring  of  1857,  or  even 
at  the  Summer  Assizes  of  1856.  At  the 
Rolls,  it  was  to  be  observed,  Uiat  the  bill 
had  been  dismissed,  without  costs :  Mrs. 
Swinfen  had  never  been  represented  as 
having  authorized,  or  personally  sanc- 
tioned, the  agreement;  and  before  that 
agreement  was  entered  into,  as  the  lady 
was  herself  expected  to  come  to  Stafford,  the 
expression  by  herself  of  her  wishes  might 
have  been  awaited— a  remark  which,  with 
all  deference  and  respect  to  the  learned 
counsel  on  both  sides,  his  Lordship  applied 
universally. 

Lord  Jobtice  Turner  said,  that  it  was 
not  necessary  to  express  any  opinion  on 
the  power  of  counsel  and  attorney  to  bind 
their  clients,  and  it  was  not  his  intention 
to  give  any ;  if  it  became  necessary  to  have 
recourse  to  this  Court  on  any  agreement  of 
this  nature,  the  Court  must  be  guided  by 
its  ordinary  rules  and  principles  in  en- 
forcing it.  According  to  those  rules  and 
principles  he  was  of  opinion  that  this 
agreement  could  not  be  enforced ;  for 
there  had  been  too  much  pressure  and 
surprise  upon  Mrs.  Swinfen  for  this  Court 
to  feel  itself  warranted  in  enforcing  against 
her  a  specific  performance  of  the  agree- 
ment.   That  she  would  not  herself  have 


entered  into  the  agreement  was  certain, 
and  she  was  in  circumstances  where  it  vu 
impossible  for  her  to  revoke  what  had  been 
done.    She  had  protested  gainst  it,  and 
that  she  had  done  so  was  ^own  to  her 
counsel  and  solicitor,  and  therefore  the 
agreement  could  not  have  been  other  than 
a  surprise  to  her.  That  the  agreement  wu 
entered  into  with  a  view  to  her  benefit, 
was  beyond  a  doubt,  but  she  had  bad  do 
opportunity  of  considering  and  decidioff 
for  herself.    But  it  had  been  urged  that 
her  subsequent  conduct  amounted  to  an 
acquiescence  in  the  arrangement,  but  liia 
Lordship  found  no  ground  for  saying  that 
she  ever  consented,  except  from  passages 
in  her  answer  to  the  amended  bill ;  but, 
looking  to  the  eircumstancea  under  which 
that  answer  had  been  filed,  these  passages 
could  not  be  considered  as  binding  and 
conclusive  against  her.    It  had  been  fur- 
ther urged  by  the  plaintiff  in  this  suit,  that 
there  had  been  no  fault  on  his  part  or  on 
that  of  his  advisers  ;  that  it  was  impossible 
for  him  or  them  to  be  aware  that  Mis. 
Swinfen's  advisers  were  acting  without  her 
consent,  or  against  her  determination,  and 
that  it  was  impossible  for  him  (Capt.  Swin- 
fen) to  be  restored  to  his  former  position; 
but  his  Lordship  did  not  think  that  the 
question  could  be  decided  on  this  ground 
in  this  Court :  so  far  aa  the  plaintiff  had 
been  damnified  in  any  of  these  respects^ 
he  might  seek  his  remedy  elsewhere.  The 
appeal  must  be  dismissed  with  costs. 

Mr,  Kennedy  then  resumed  his  argu- 
ment on  the  question  of  costs,  observing 
that  as  the  whole  decree  of  theMasterofthe 
Rolls  was  open  upon  the  appeal,  he  should 
shew  that  the  same  ought  to  be  varied  by 
directing  the  plaintiff  to  pay  to  Mrs.  Swin- 
fen the  whole  costs  of  the  supplemental 
suit.  The  learned  counsel  bad  proceeded 
some  time,  when  he  was  told  ibaX  am  the 
Court  had  other  business  before  it,  he  had 
better,  if  his  observations  were  likely  to 
be  of  any  length,  postpone  them  to  afntuie 
day. 

April  22. — Mr.  Kennedy  proceeded.— 
He  argued  that  the  so-cidled  agreement 
for  compromise  was  valid  neither  at  law 
nor  in  equity ;  and  as  the  conduct  of  Mrs. 
Swinfen  had  been  wholly  free  from  hlamCi 
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more  especially  in  not  misleading  the 
plaintiff  into  the  belief  that  she  had  con- 
sented to  the  compromise,  the  plaintiff 
bad  never  had  any  reasonable  or  even  sns- 
tainable  ground  for  the  filing  of  the  sup- 
plemental bill  for  specific  performance. 
For  these  reasons  Mrs.  Swinfen  ought  to 
receive  the  costs  from  the  plaintiff.  The 
following  eases  were  cited — 
EUaorthtf  v.  Bird,  Tam.  38. 
Nichols  T.  Roe,  5  Sim.  156;  s.  c.  S 

Law  J.  Rep.  Chanc.  90. 
Woodley  v.  Johnson,  \  Moll.  394. 
Hawtayne  v.  Boume,  7  Mee.  &  W. 
595 ;  s.  c.  10  Law  J.  Rep.  (n.8.) 
Exeh.  224. 
MegneU  t.  Surteet,  8  Sm.  &  O.  101 ; 
affirmed  25  Law  J.  Rep.  (n.s.) 
Chanc.  257. 
Collen  V.  fVrightt  26  Law  J.  Rep. 

(k.s.)  Q.B.  147. 
Ahitbol  T.  Beneditto,  S  Taunt.  225. 
Randeli  r.  Trimen,  18  Com.  B.  Rep. 
786;  8.  c.  25  Law  J.  Rep.  (n.s.) 
CP.  307. 
Thomas  t.  Heures,  2  Cr.  &  M.  519; 

B.  c.  3  Law  J.  Rep.  (n.s.)  Exch.  158. 
Kennedy  t.  Qouveia,  8  Dowl.  8e  Ry. 
503. 

Store  ▼.  Sutton,  8  Mer.  237. 

Mr.  Hohhohse,  for  the  appellant,  said 
the  respondent  admitted  that  the  appellant 
had  been  deceived  at  the  trial,  for  his  counsel 
believed  that  the  advisers  of  Mrs.  Swinfen 
had  authority  to  compromise,  and  they  had 
no  means  of  knowing  whether  such  autho- 
ntj  really  existed  or  not  If,  from  such 
mistakes,  he  was  led  to  institute  the  supple- 
mental  suit,  the  consequences  ought  to  fall 
not  on  him  who  had  been  misled,  but  upon 
the  party  who  bad  been,  however  inad- 
vertently, the  cause  of  the  mistake.  He 
sohmitted  that,  at  any  rate,  the  appellant 
ought  not  to  be  ordered  to  pay  the  costs. 

Mr.  Kennedy  waa  not  called  upon  to 
reply. 

LoBD  Justice  Knight  Brucs  said,  that 
the  Court  had  already  decided,  for  reasons 
stated  at  the  time,  that  the  supplemental 
hill  which  had  mainly  or  solely  for  its 
object  the  specific  performance  of  the  agree- 
ment for  compromise  entered  into  at  the 
Staffordshire  Assizes,  was  filed  without 
ny  good  gronnd,  and  could  only  be  dis- 


missed. It  was  dismiised  by  the  Master 
of  the  Rolls  without  costs,  and  Mrs.  Swin- 
fen *i  eonnael  exercised  his  right  of  arguing 
whether  the  decree  which  had  beenappealed 
against  by  the  plaintiff,  could  not  be  made 
more  beneficial  to  his  client,  by  ordering 
that  the  hill  should  be  dismissed  with  costs. 
That  point  had  now  been  argued.  The 
plaintiff's  claim  in  respect  of  the  costs 
could  only  be  maintained  on  the  ground 
either  that  the  plaintiff  was  misled  by  the 
conduct  of  Mrs.  Swinfen,  or  had  plausible 
grounds  for  his  claim.  The  opinion  of  the 
Court  was  stated  on  the  former  occasion, 
that  neither  the  plaintiff  nor  hia  agenta 
were  misled  by  the  conduct  of  this  lady  on 
the  subject  of  the  compromise.  She  suc- 
ceeded, by  what  he  must  consider  singular 
good  fortune,  in  escaping  imprisonment, 
with  which  she  was  threatened.  While 
these  proceedings  against  her  were  in  pro- 
gress she  made  certain  statements,  worded, 
it  was  true,  with  sufficient  strangeness  ; 
but  his  Lordship  was  perfectly  satisfied 
that  these  atatements  misled  no  one,  and 
that  from  the  beginning  and  throughout 
every  proceeding  the  heir  and  his  advisers 
knew  that  Mrs.  Swinfen  meant  to  resist 
his  claim  to  the  utmost— that  she  repu- 
diated the  agreement,  and  would  escape 
from  it  if  possible.  Was  there  then  ever 
any  plausible  ground  for  the  plaintiff's 
bill  7  His  Lordship  was  of  opinion  that 
every  chance  of  success  was  taken  away 
by  the  double  application  to  the  Court  of 
Common  Fleas.  If  there  had  been  no 
more  in  the  case  than  this,  he  should  have 
thought  that  specific  performance  of  the 
agreement  waa  impossible.  But  when 
the  particular  circumstances  were  consi- 
dered—that notice  to  the  agents  of  the 
heir  was  given  from  time  to  time,  of  the 
lady's  objection,  he  thought  it  impossible 
that  the  plaintiff  eould  have  received 
advice  from  any  practitioner  in  this  Court 
that  he  had  any  chance  of  success  in 
Chancery.  He  believed  that  the  proceed- 
ing was  resorted  to  as  a  jitf  aller,  and  not 
until  every  substantial  method  had  failed. 
His  Lordship,  therefore,  saw  no  ground  on 
which  the  heir-at-law  ought  not  to  pay  the 
costs  of  the  supplemental  bill,  having,  as 
it  had,  for  its  main  object  specific  perform- 
ance of  the  compromise,  he  having  never 
had  any  reasonable  chance  of  success. 
With  respect  to  the  costs  of  the  ineffectual 
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trial,  the  consideTation  of  those  eosti  would 
be  open  to  the  Master  of  the  Rolls  after 
the  new  trial  of  the  issue  had  taken  place. 
If  there  would  be  any  difficulty  in  this,  he 
was  willing  that  an  order  to  that  effect 
•hould  be  inserted  in  the  decree. 

Lord  Justice  Turner  said  that  the 
cause  came  before  their  Lordships  on  an 
appeal  from  the  dismissal  of  the  bill  for 
specific  perfonoaDce,  and  they  thought  that 
the  plaintiff's  case  failed,  and  that  the  ap- 
peal must  be  dismissed.  The  defendant's 
counsel  then  exercised  the  right  which 
he  undoubtedly  had  to  try  to  have  the  de- 
cree altered  in  his  favour  as  to  the  costs, 
and  the  question  was  argued  before  the 
Court,  whether  the  bill  should  be  dis- 
missed with  or  without  costs.  How  the 
case  would  have  stood  if  the  bill  had  been 
£led  on  the  &ith  of  the  correspondence 
with  Mr.  Simpson,  or  on  the  answers  <^ 
Mrs.  Swinfen  to  the  original  bill,  it  was 
nnneeessary  to  say,  because,  beyond  all 
doubt,  the  affidavits  filed  in  November 
1856,  in  the  Court  of  Common  Pleas,  three 
months  before  Uie  filing  of  the  bill,  had  put 
theplaintiffia  full  possession  of  the  fact  that 
the  defendant  did  not  intend  to  be  bound 
by  the  agreement,  and  therefore  with  full 
knowledge  that  the  compromise  would  be 
disputed.  On  what  ground,  then,  was  the 
plaintiff  to  be  exonerated  from  the  pay- 
ment of  costs  f  It  was  said  that  the  Judges 
of  the  Court  of  Common  Fleas  decided  that 
there  was  a  valid  agreement,  and  that  the 
plaintiff  came  here  on  the  strength  of  that 
opinion*  But  his  Lordship  was  unable 
to  find  any  opinion  expreued  by  the  com- 
mon law  Judges,  that  this  was  a  distinct 
and  concluded  agreement,  still  less  that  it 
was  rach  an  agreement  as  a  Court  of  equity 
would  enforce.  Even  if  there  had  been 
such  an  opinion,  the  defendant  could  not 
be  injured  by  the  opinion  of  a  Court  of 
common  law  on  this  point,  if  this  Court 
came  to  a  contrary  contusion.  But  there 
was  no  such  opinion.  The  ease,  therefore, 
rested  on  the  correspondence  with  Mr. 
Simpson  and  the  answer  of  the  defendant. 
But  the  effect  of  these  being  negatived  by 
the  affidavits  of  November  1856,  they  fur> 
nished  no  ground  for  filing  this  bill.  The 
supplemental  bill  must  Uierefore  be  du- 
missed  with  costs. 


toBDsJuarrcis.')   /«   re  xlwnster 
May  24,  25.  J  charities. 

Charity — Free  Sehotii  and  other  O^eett 
—-Primary  Objee$~^Trtutee§ — Dit$enlert. 

Certain  inht^itanU  of  Uie  town  o/L  jmr- 
ehastd  in  1540  property  (long  leasduld 
Aouvf  and  buiWnys),  Md  conveyed  it  to 
tnuteea,  upon  tnut  to  provide  am  honett  and 
dieereet  person  to  he  Mchoolma^er,  whoshoald 
inttruct  as  well  in  all  godly  learning  and 
knowledge  as  in  other  manner  of  learning 
all  such  children  as  should  be  brought  to 
Aim.  The  trusts  then  provided  for  the  pay- 
ment of  the  schoolmaster  and  repair  of  the 
buildings  csU  of  the  rents,  and  the  surjuus  to 
be  appUea  in  mending  and  repairing  the 
hUfhways,  bridges  and  watercourses  of  the 
parish  of  I.  Dissenters  had  for  a  very  long 
period  been  appomtedeome  of  (Ae  IrusteeSt  and 
upon  an  mppu^riion  for  the  appoiiOnwni  of 
new  trustees,  the  Master  of  the  Roll*  being 
of  opinion  thai,the  ehartiy  being  suhsiantially 
founded  for  other  sheets  besides  a  school, 
dissenters  might  he  the  trustees,  appoint- 
ed several  who  were  not  members  of  the 
Church  of  England;  buty  upon  appeal,  held, 
reversing  his  Honour's  decision,  that  the 
primary  object  of  the  charity  being  educa- 
tion, including  religious  education,  it  must  be 
understood  as  education  in  eonformUy  with 
the  tenets  of  the  Church  of  England,  and 
therefore  that  the  trustees  ought  to  be  per- 
sons who  were  menAer*  of  that  Chirek. 

This  was  an  appeal  from  a  dednoit  e( 
the  Master  of  the  Ilolls,  by  way  of  motion, 
made  on  behalf  of  the  Rev.  A.  H.  P.  Trew- 

man,  vicar  of  Ilminster,  and  two  other 
gentlemen,  that  it  might  be  declared  that 
persona  dissenting  from  the  doctrines  of 
the  Church  of  England  as  by  law  establish- 
ed were  not  eligible  to  be  truateea  of  the 
above-mentioned  charity,  and  that  the 
order  made  by  his  Htmonr,  on  the  24th  of 
February,  whereby  certain  persons  iriio 
were  not  members  of  that  Church  were  ap- 
pointed trustees,  might  be  discharged.  The 
charity  was  fbunded  in  the  reign  of  King 
Edwud  the  Sixth,  by  the  purchase 
houses,  buildings  and  lands,  by  several 
persons  inhabitants  of  Ilminster,  and  by  a 
deed,  dated  the  18th  of  May  1549,  it  was 
made  known  that  Humfrey  Walrond  and 
Henry  Greynfielde,  tendering  the  virtuous 
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cdBntion  of  yooth  in  litemtun  and  godly 
letnin^  wlwceby  die  Mme  youm  to 
bnn^t  ap  should  the  better  know  their 
iaty,  u  well  to  God  ai  to  the  King^« 
Majesty,  and  for  other  good  causes  and 
considerations,  did  assign  to  John  Balche 
ud  other  persona  all  that  the  houses  and 
bnildings  andcourtlages,  called  the  chantry 
lionses  in  Ilminster,  and  the  messuages 
etUed  Moody's  tenements,  situate  at  Win- 
teihony,  in  the  said  parish  of  Ilminster, 
wkieh  had  been  shortly  before  granted  to 
them  by  the  Crown,  to  hold  the  same  for 
the  remaining  tenna  of  yean  therejn,  to  the 
uses  and  pnrpoiM  therein  declared,  namely, 
that  they,  the  aaid  J.  Balche  and  others, 
"shonld  by  Uieir  discretion,  or  by  the  dis* 
eretion  of  most  part  of  them,  provide  and 
get  one  honest  and  discreet  person  of  good 
bebarionr,  name,  fiime,  conversation  and 
eondition,  to  be  schoolmaster,  which  should 
freely  instruct,  teach,  induce  and  bring  up, 
u  well  in  all  godly  learning  and  know- 
ledge as  in  other  manner  of  learning,  all 
sueh  children  and  youth  as  should  be 
broDght  to  him  to  Uie  same  intent  and 
purpose,  according  to  the  tender  wit  and 
capacities  of  such  youth  and  young  chil- 
dren, as  the  said  aehoolmuter  from  time  to 
time  should  think  meet  and  convenient." 
The  deed  eontidned  clauses  providing  « 
lesidenee  for  Uie  master,  for  liis  removal 
by  du  tmatees  in  caae  of  negligence  in 
teaching  or  any  notable  crime  or  de&ult, 
and  for  the  appointment  of  another  school- 
master in  his  place,  and  for  the  receipt  of 
the  rents,  and  their  application  in  the 
repair  of  the  buildings  and  payment  of 
thie  schoolmaster,  and  the  surplus  of  such 
vents  in  the  payment  of  king's  silver  and 
towards  *'  the  mending  and  repairing  the 
Iiighways,  bridges,  watercourses,  and  con- 
daits  of  water  wherewith  the  inhabitanti  of 
the  said  pariah  of  Ilmintter  were  or  ahould 
be  dkirgsd  or  chargeable,  as  fur  as  the  same 
•Dan  of  money  would  eztMid  unto."  And 
it  was  provided  that,  when  the  granteea 
ahould  die,  so  that  the  number  should  be 
reduced  to  four,  the  four  remaining  trustees 
■honid  assign  their  terms  of  years  then 
oduring  "  to  as  many  other  honest  per- 
sons of  the  said  parish  of  Uminster,  to  the 
nmbtf  of  twenty,  as  should  be  by  the 
gnurtees  then  living  thought  moat  eonve- 


nient  to  the  uies,  intents  and  purposes  afbre 
rehearsed."  AndWalrond  and  Greynfielde 
were  directed  to  act  as  trustees  in  the  same 
manner  as  the  others. 

New  trustees  of  the  charity  had  been 
from  time  to  time  appointed,  but  the  ori- 
ginal number  had  not  been  regularly  kept 
up,  and  it  appeared  that,  as  far  back  as  the 
year  1701,  dissenters  had  been  elected 
trustees,  and  for  a  very  long  period  chil- 
dren of  dissenters  had  been  admitted  to  the 
school,  and  they  had  not  been  required  to 
learn  the  Church  Catechism,  or  to  attend 
the  parish  ohuieh. 

The  income  of  the  charity  was  between 
700L  and  8002.  a  year,  considerably  more 
than  sufficient  for  die  support  of  the  schools, 
and  the  trustees  had  from  time  to  time, 
besides  repairing  the  highways,  established 
in  the  parish  branch  schools  for  the  chil- 
dren of  the  poor  inhabitants  of  Uminster. 
From  the  charity  documents,  it  appeared 
that  the  schoolmaster  had  always  been  a 
member  of  the  Church  of  England,  and 
that  the  present  master  was  a  cletgyman 
of  the  Church,  but  that  the  trustees  had 
been  some  dissenters  and  some  chnrehmen. 
The  number  of  the  tmatees  having  beoome 
reduced  to  seven,  meetings  of  the  remidn- 
ing  tmatees  wm  held  for  the  appointment 
of  new  trastees ;  five  of  the  tmatees  were 
in  fiivour  of  appointing  some  peraoni  who 
were  dissenten,  but  the  other  trustees  ob- 
jected to  the  appointment  of  persons  who 
were  not  members  of  the  Church  of  Eng- 
land. The  vicar  of  the  parish,  the  Rev.  A. 
H.  P.  Trewman,  also  objected  to  the  ap- 
pointment of  dissenters.  An  application 
was  made  to  the  Charity  Commissioners, 
who  advised  that  some  of  the  new  trustees 
should  be  dissenters,  and  accordingly  the 
trustees  appointed  several  dissenters  aa 
new  trastees,  two  of  whom  were  Unita--- 
rians.  A  summons  was  then  taken  out 
in  the  diambers  of  the  Master  of  the 
Bolls  to  obtain  the  sanction  of  the  Court 
to  the  appdntment  of  these  gentiemen. 
as  trustees;  and  hia  Honour  ordered 
it  to  stand  over  until  the  case  of  Th* 
Stafford  Chariiiety  then  pending  before 
him,  was  disposed  of.  In  that  case,  on  the 
24th  of  November  1857,  it  was  decided 
that  the  trastees  of  the  charities,  which 
were  for  the  benefit  of  a  gTamnuur-acho<^ 
88 
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under  Royal  foundation,  muit  be  memben 
of  tiie  Church  of  England  (1).  The  sum- 
moni  in  thii  cue  waa  then  adjonmed  into 
court. 

After  a  full  disauaion  in  open  courts 
the  Maiter  of  the  RoUa,  on  the  34th  of 
Fehruaryi  deUvered  judgment  aa  fbUowa : 
— I  am  of  (pinion  that  tiiia  cannot  ha 
called  a  charity  exelnaively  for  Church  of 
England  purposea.  The  achoolt  undoubt- 
edly, was  for  Church  of  England  purpoaea, 
but  the  surplus  rents  were  to  be  applied 
to  the  *  mending  and  repairing  the  high- 
ways, bridges  and  watercourses.*  It  must 
be  admitted  that  for  the  latter  purposes  all 
persons  are  just  as  competent  to  perform 
the  duties  of  trustees  as  members  of  the 
Church  of  England,  and  this  cannot  be 
considered  as  an  immaterial  and  insigni- 
ficant part  of  the  charity,  and  merely 
colourable  ;  such,  for  instance,  as  if  40«. 
had  been  givm  out  of  the  charity  for  a 
purpose  which  was  not  connected  with  the 
Church  of  England,  in  which  case  it  might 
be  laid  that  it  did  not  alter  the  character 
of  the  charity.  But  here  the  whole  of  the 
surplus  is  given  for  purposes  not  con- 
nected with  the  school,  and  although  it  is 
a  surplus  after  the  application  of  an  inde- 
finite amount,  yet  that  indefinite  amount 
mutt  have  certain  limits,  because  it  is  only 
to  supply  a  sufficient  number  of  teachers, 
and  the  surplus  may  be  very  considerable. 
I  am  of  opinion,  therefore,  that  the  course 
which  haa  hitherto  been  adopted  in  respect 
of  the  appointment  of  trustees  is  a  proper 
one,  and  I  see  no  reason  why  the  Court 
should  interfere  to  restrict  the  appointment 
to  persons  who  are  memben  of  the  (%ureh 
of  England." 

Ttmn  thia  dbdiion  the  preaent  was  an 
appeal. 

Mr,  Boffjfallay  (wiUi  Mr.  Rovndett 
Palmer)  appeared  for  the  vicar  and  such 
inhabitants  as  objected  to  the  appointment 
of  dissenters,  and  said  that  the  question 
was  whether  dissenters  could  be  legally 
appointed  trustees  of  a  school  belonging  to 
the  Church  of  England.  He  contended 
that  at  the  tame  whin  the  school  waa  esta- 
blished,— ^namely,  in  the  time  of  Edward 

<1)  Sm  mu,  ^  881. 


the  Sixth,— the  words  'honest  mi  dii- 
creet  person,'  as  a  schoolmaster,  mtut  hsra 
meant  a  member  of  the  Church  of  £i^- 
land,  as  no  other  would  then  have  bem 
considered  to  come  within  such  a  cstegoiy. 
The  Master  of  the  Rolls,  in  his  jodgmsnt, 
admitted  that  the  school  waa  a  Chmch  of 
England  school,  although  the  ditri^  was 
Ibr  fiur  wider  purpoaes,  and  that  Aeie  «si 
nothing  to  ahew  that  dissenters  eonU  Mt 
act  aa  trustees.    The  Tiear  of  the  psriA 
felt  that  the  school  was  the  primary  object 
of  the  charity,  and,  although  there  conU 
be  no  possible  objection  to  any  of  tiie 
trustees  on  the  score  of  personal  respecta< 
bility,  he  also  felt  that  the  fact  of  their  re* 
spectability  was  a  reason  why  espeoal 
care  should  be  taken  not  to  loosen  the  mle 
to  be  observed  ;  and  he  further  contended 
that  the  surplus  of  the  rents  available  to- 
wards the  repairs  of  the  highways  was  so 
immaterial  |wrtion  of  the  fund,  and  thaft> 
fore,  accor^g  to  the  dcciBon  in  the  Stsf- 
ford  school  and  othm  eaaea,  dlasenten  eoaU 
not  be  tnuteea.  To  let  them  in  as  sach, 
the  portion  of  the  fimds  to  be  ^iproi»iated 
to  secular  purposes  must  be  an  moAA 
part  of  the  charity. 

[Lord  Jdsticb  Knioht  B&qcb.— Utt 
known  what  ar«  the  paxtienlar  rsli^ou 
views  of  such  of  tiia  tnxataea  aa  an  dis- 
senters ?] 

Mr.  ToUer.—Thete  are  three  tnistees 
who  are  dissenters,  one  an  Independent 
and  two  Unitarians  ;  and  among  the  new 
trustees  there  are  three  others  who  are  not 
members  of  the  Church  of  England. 

[LoKD  JfusncE  Kkxobt  Bkucb.— Bat 
&e  deelantion  at  the  Rolls  aeems  to  uqr 
that  all  may  be  disaentara.  la  Aat  ia- 
usted  on  73 

No ;  it  is  not  insisted  on. 

Mr.  Baker  appeared  for  many  latsd 
Inhabitants  of  Ilminster,  who  suppinted 
the  views  of  the  present  tmatees  who  wen 
favourable  to  dissenters  being  trustees,  hat 
was  not  regular  in  not  having  appealed.  He 
was,  however,  permitted  to  argue  the  ciMi 
to  shew  whe^er  the  school  was  or  wst 
not  a  Church  of  England  school.  H« 
contended  that  this  was  not  a  Church  of 
England  school  at  all,  because  the  fonn* 
dadon  deed  was  not  made  at  a  tame  whci 
die  religion  of  the  Church  «f  England  vss 
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tbe  established  religion.    The  date  of  thu 
dsed  WM  the  ISth  of  May  1549  (the  pur- 
ehite  hcTing  been  made  on  the  14th  of 
Haich  pceeeding),  when  the  property  was 
eooreyed  to  M^teen  tnutees,  to  hold  Uie 
ume  from  the  feast  of  St.  Michael  the 
Archangel  then  last  past.    At  that  dme 
there  was  no  act  in  existence  for  regulating 
the  rdigion  of  the  land.  By  the  1  £dw.  6. 
e.  12,  it  was  enacted,  that  "  all  and  every 
act  or  acts  of  parliament  con(»ming  doc- 
trine, or  matters  of  religion  and  all  and 
•rety  branch,  article,  sentence  and  matter, 
|NUB8  and  forfeitures  contained,  mentioned 
or  in  anywise  declared  in  any  of  Uie  same 
acts  of  parliament  or  statutes,  shall  from 
hsBcefiHTth  be  repealed  and  utterly  void 
■ad  ci  none  effect."   This  aet  was  passed 
ia  1547,  and  then  wai  no  aet  on  the  sub- 
ject of  religion  until  the  3  ft  3  Edw.  6. 
e.  1.  legalising  the  use  of  a  liturgy  in 
English  from  and  after  the  Feast  of  Pente- 
cost ensuing.    This  act  was  passed  in  the 
year  1548,  and  came  into  operation  in 
Jane  1549,  Uie  IJminster  Charity  estates 
hsTing  been  purchased  in  March  previ- 
ooily,  if  not  before,  and  absolutely  vested 
in  the  trustees  from  Michaelmas  1548, 
befaig  a  month  before  the  parliament  met, 
and  upwards  of  seven  months  before  the 
aet  came  into  operation.    It  could  not, 
fhnefiire.  be  oontended  that  this  Khool 
was  founded  for  the  exclusive  purposes  of 
a  dbuch  which  at  thiU  droe  bad  no  exist- 
ence. If  any  religion  could  be  cmiidered 
to  have  been  established  at  the  time,  it  waa 
that  of  Henry  the  Eighth,  whoee  doctrines 
(except  that  of  his  own  supremacy)  were 
ell  in  direct  opposition  to  the  present 
Church  of  England  system,  and  in  whose 
reign  Catholics  and  Protestants  were  alike 
barat  at  the  stake,  as  appeared  by  various 
pesaagn  in  Neale^t  HiMtory    the  Puritans. 
It  might,  indeed,  be  said,  that  this  was 
tltmd  by  Edward  the  Sixth ;  and  so  it 
Was,  but  by  slow  degrees.    It  was  even 
deekred  as  late  as  1555,  that  the  king 
^shred  the  ritee  and  ceremonies  used  under 
tofery  to  be  altered  by  d^rees.  The 
Cnr^-two  Articles,  afterwards  reduced  to 
dui^-oine,  wid  known  as  the  Articles  of 
the  Church  of  England,  were  first  promul- 
pted  in  1551, — two  yean  after  the  foun- 
dation of  the  Ilminster  School.  And  then, 


in  1553,  and  not  befttre,  was  pasted  the 
Act  of  Uniformity,  5  &  6  Edw.  6.  c.  1, 
which  was  the  first  act  contuning  any  re- 
ferenee  to  the  people,  and  which  onoe  more 
made  dissent  by  tiiem  ill^^. 

[Lord  Justice  Tcthnbb. — The  Court 
finds  this  school  a  Church  of  England 
school,  and  it  cannot,  on  a  motion  for  the 
appointment  of  new  trustees,  enter  into  a 
discussion  of  this  nature.] 

[Lord  Jdstice  Kniqht  Bruce.— Nor 
does  the  fact  that  a  school  is  a  Church  of 
England  school  preclude  the  attendance  of 
sons  of  dissenters ;  nor,  when  they  enter 
the  school,  are  they  obliged  to  attend  the 
offices  of  the  Church  of  En^^d.] 

The  principal  objection  the  ratepayera 
felt  to  the  decision  of  the  Master  of  the 
Rolls  was  founded  on  that  passage  in  hie 
judgment  where  he  says  "  the  school, 
undoubtedly,  was  for  Church  of  England 
purposes";  whereas,  they  contended  that 
there  was  nothing  to  shew  that  it  was  so. 

[Lord  Josticb  Knight  Bruce.  —  We 
can  alter  anything  with  which  we  disagree 
in  the  order  of  the  Master  of  the  Eolls, 
but  can  by  no  means  interfere  with  the 
wording  of  his  verbal  judgment.] 

The  trust  in  this  ease  was  not  created 
by  an  individual  who,  in  the  absence  of 
proof  to  the  contrary,  might  be  held  to  be 
a  member  of  the  only  I^alized  church 
exi^g  at  the  time  in  EngUnd,  but  by  a 
body  of  paridiioners,  some  of  whom  must 
be  praanmed  to  hare  held  other  doetrinea 
than  those  of  the  Church  of  England,  In 
decided  cases  relied  on  by  the  other  side, 
the  presumption  was,  that  the  religion  of 
the  Church  was  intended,  because  the 
founders,  having  left  the  matter  in  doubt, 
must  be  presumed  to  be  of  the  only  reli- 
gion which  was  legal  at  the  time  of  foun- 
dation. No  such  presumption  could  arise 
here,  for  many  reasons.  The  words  were 
clear  and  explicit.  No  religion  was  esta- 
blished. Dissenters  had  always  shared  in 
the  management  of  tiie  trust  (which  was 
proved  as  far  back  as  1702,  being  as  early 
as  the  existing  records,  shewing  the  reli* 
gions  tenets  of  any  of  the  trustees,  ex- 
tended), wbieh  waa  thns  distinguished  from 
a  Church  school.  The  trustees  were  to 
be  "honest  persons  of  the  parish  of 
Ilminster," — ^not,  as  in  the  Ladg  Hewleg 
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eaM(2),  "godly  ninistera,"  but  limply 
"honest,"  which  might,  therefore,  indnde 
men  of  all  religious  opinions;  and  new 
trustees  were  to  be  selected  by  the  sur- 
▼ivors,  who  were  to  be  the  sole  judges  of 
tbeir  fltnesi  for  the  office ;  and  the  school- 
matter  was  to  be  an  "  hoiiest  and  discreet 
person,  of  good  name,  fome,  convenation 
and  condition,"  without  any  restricdon  as 
to  his  religious  opinions.  Mo  Tisitor  was 
appointed,  and  the  management  of  the 
charity,  including  not  only  the  appoint- 
ment, but  also  the  discha^e  of  the  school- 
master, was  to  be  without  the  controul 
of  any  ecclesiastical  authority  (unlike 
the  Sherborne  eate  (8),  where  the  rules 
were  to  be  ap|nroved  by  the  bishop), 
nor  was  either  of  tiie  original  trus- 
teea  a  clei^man  or  connected  with  the 
Church.  This  was  not  a  grammar-school 
in  the  legal  sense  of  the  term ;  on  the  con- 
trary, it  was  a  school  for  the  gennal  bene- 
fit of  the  parish,  independent  of  sect*  and 
parties ;  and  it  was  remarkable  that,  amid 
■II  the  changes  of  religion,  the  school  baa 
maintained  its  general  nnsectarian  charac- 
ter. It  was  submitted,  therefore,  that  it  was 
now  too  late  to  fetter  it  with  restrictions. 
The  terms  of  the  deed  establishing  the 
trust  were  plain  and  explicit.  They 
required  that  a  schoolmaster  should  be 
provided  *'  who  should  be  an  honest  and 
discreet  person,  of  good  behaviour,  name, 
&me,  conversation  and  condition,  which 
iball  freely  instruct,  teach,  induce,  and 
bring  up,  as  well  in  all  godly  learning 
and  knowledge  as  in  other  manner  of 
learning,  all  such  children  and  yonth  u 
shall  be  brought  to  him  to  the  same  in- 
tent and  purpose,  according  to  die  tender 
wit  and  capacities  of  such  youth  and  young 
eihildren  as  the  same  schoolmaster  shall 
think  meet  and  conTenient."  What  did 
the  founders  mean  by  "all  godly  learn- 
ing"? Could  they  intend  to  limit  the 
instruction  to  one  particular  code  of  reli- 
gious doctrine  ?  and  if  they  did,  what  was 
it  ?  "  All "  meant  "  every,"  and  the  foun- 
ders must  have  intended  to  include  under 

(2)  Thfl  Attorney  General  t>.  Shore,  11  Sim.  616; 
s.  e.  9  CI.  &  F.  S6S,  499. 

(8)  The  Attorney  Qeoeral  v.  the  Sherborne  Gntm- 
nar  School,  18  Bmv.  286:  s.e.  24  Law  J.  Rep. 
<H.s.)  Chuc  74. 


CHANCBRT:  OrnSiim 

this  expression  every  system  of  godly 
learning  claiming  its  derivaUon  fifom  the 
Bible.  They  could  not  mean  the  exdoiive 
doctrines  of  a  church  which  had  not  then 
been  established.  It  could  not  be  sud  tkat 
there  was  no  godly  learning  befoie,n'tfist 
there  was  none  independent  of  tke  CkvtA. 
of  England.  The  fnmer  dedrimii  on  sab- 
jeots  such  ai  this  went  upon  the  assoi^ 
tion  dut  dissent  was  nnlawfbl  at  the  tins 
of  the  foundation  of  the  respective  ehari- 
ties,  and  therefore  that  the  founders  were 
not  to  be  supposed  to  include  disseateti, 
who  could  have  had  no  legal  existence; 
but  at  the  time  of  this  endowment  there 
was  nothing  upon  the  Statute  Book,— 
nothing,  in  fact,  except  the  burning,— to 
prevent  the  open  profession  of  any  religiom 
opinion  whatever,  and  it  was  clear  thi^  sQ 
kinds  of  opinions  were  professed  and  hdd 
at  the  time.    Even  in  die  rei^  of  Hearjr 
the  Eighth  dissent  from  hia  system  existed, 
exempUfied  by  the  slaying  of  Papists  sad 
Reformen  alike.    The  ^babiU^  ws^ 
that  in  Henry*s.  time  few  of  the  people 
conformed  to  his  standard,  as  they  wen 
more  likely  to  follow  the  leaders  of  the 
Reformation,  respecting   whom  Bishop 
Burnett  says  (vol.  2.  p.  110),  "that  the 
chief  foundation  Luther  laid  down  was, 
that  the  Scripture  was  to  be  the  only  mie 
of  Christians," — a  sentiment  which  niioi- 
festly  must  have  been  in  the  minds  of  U» 
founders  of  the  Ilminster  school,  when 
they  directed  that  the  children  should  be 
taught"  all  godly  learning  and  knowledge." 
The  aagacions  founders  of  diis  ^untf 
used  die  most  comprehenaiTe  tenn%  ia 
order  that  the  children  of  ftitore  gnenr* 
tions  might  be  educated  in  the  sdioel, 
whatever  might  be  the  theolo^cal  teaeto 
held  by  their  parents  consistent  with  lbs 
law  for  the  time  being.    It  vras  not  eoH 
tended  that  "  all  godly  learning"  mesat 
that  every  system  of  theol<^  was  to  be 
taught,  any  more  than  that  all  "other 
manner  of  learning"  meant  that  every  •?«- 
cies  of  learning  and  language  abould  be 
taught  to  each  child.    Neither  could  those 
words  mean  that  the  peculiar  doctrines  of 
one  church  only  should  be  taught,  or  Ast 
only  one  kind  of  secular  learning  shonM 
be  given  to  all  alike,  without  referaice  to 
capacity  or  calling.    They  did  not  restrict 
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the  muter  to  any  partieular  ohoich  or  set 
of  o^nioiii,  neitlwr  did  they  nqidre  ntch 
BHSter  to  force  the  disUnetiTtt  doetrinee  of 
hii  choreh  on  thoee  who  diiegreed  with 
tbeiD.  Thii  cue  was  fiirther  dietinguuh- 
•Ue  ftom  any  other  on  which  there  had 
been  a  deciuon,  not  only  by  the  nw  of  the 
veid  "all/'  bntby  the  addition  of  the  words 
"knowledge"  and  "other  manner  of  learn- 
ing." Those  words  taken  together  were 
too  extensive  to  he  applicable  to  any  mere 
Chareh  of  England  school  or  national 
•chool.  Even  snppose  "  all  godly  learn- 
ing" to  mean  Church  of  England  learning, 
smely  all  godly  "knowledge"  took  a  step 
farther,  and  must  have  reference  to  the 
other  kinds  of  religions  knowledge  then 
existing,  or  which  m^t  afterwards  be 
ksowtt.  And,  farther,  supposing  the  Court 
to  say  that  **  all  godly  learning  and  know- 
ledge'* mnst  be  restricted  to  such  as  was 
afterwards  done  made  lawful  by  King  £d- 
mrd  and  his  successors,  what  was  to  be  said 
of  "  all  other  manner  of  leaniing  "7  There 
was  nothing  to  restrict  those  words  to  mere 
secular  teaching ;  nothing,  therefore,  to  pre- 
vent the  learning  of  dissenters  from  being 
taught.  In  this  case,  usage  of  upwards 
of  a  century  and  a  half  was  proved.  No 
disiatisfitetion  had  ever  been  expressed  by 
any  body  of  the  inhalntants,  but  the  con- 
traiy,  with  the  manner  in  which  the  trust 
had  hitherto  been  executed.  Suppose  this 
religioaa  question  had  now  for  the  first 
time  been  presented  to  the  Court,  and  such 
a  ease  as  Lady  Hewley'g  had  never  been 
bsard  of.  Here  was  an  endowment  estab- 
fiihed  for  no  ecclesiastical  purpose  whst- 
erer,~^  school  for  teaching  "  all  manner 
of  learning."  The  trustees  are  simply  to 
be  "  honeat  men,"  and  some  of  them  have 
always  been  dissenters.  On  no  ground 
could  the  Court  be  asked  to  decide  that 
this  was  a  Church  of  England  school,  and 
that  dissenters  were  not  eligible  to  assist 
in  the  trust,  seeing  that  Catholics  and 
Protestants  are  put  on  the  same  foodng 
by  act  of  parliament,  that  every  diversity 
of  Chriatian  doctnne  is  not  only  tolerated, 
but  lecognised,  and  tint  the  law  of  the 
Isnd  requires  that  the  rights  of  dissenters 
shall  be  dealt  with  in  the  same  manner  as 
if  they  had  never  been  oppressed.  These 
principles  had  been  recently  embodied  in 


a  public  document,  as  follows: — "The 
inaction  of  disabilities  npon  any  class  of 
Her  Majesty's  subjects  solely  on  the 
ground  of  thor  conseientions  adherence  to 
&eir  foith  savours  of  persecution,  and  is 
totally  inconsistent  with  those  principles 
of  religious  liberty  which,  in  the  ease  of 
more  powerful  communities,  have  been 
applied  by  parliament  with  such  happy 
effects."  These  senUments  were  unani- 
mously adopted  by  the  House  of  Commons, 
and  one  of  the  acts  of  parliament  to  which 
it  refers  was  the  DisBcnters*  Chapels  Act, 
7  &  8  Vict  c.  45,  from  the  1st  section  of 
which  it  is  clear  that  if  this  was  not  a 
grammar  school  within  the  meaning  of 
the  Qrammar-School  Act,  3  &  4  Vict, 
c.  77,  it  fell  within  the  Dissenters'  Chapela 
Act,  and  secured  to  dissenters  the  share 
they  had  always  had  in  the  management  of 
the  trust.  A  grammar-school,  legally 
speaking,  was  an  endowment  for  teaching 
Greek  and  Latin,  and  for  no  other  pur- 
pose ;  or,  in  other  words,  according  to 
the  construction  put  on  the  1  Edw.  6. 
c.  14,  grammar  schools  were  only  to 
prepare  for  holy  orders,  which  this  school 
never  was.  The  spiritual  Court  had  juris- 
diction over  grammar  schools  but  not  over 
other  schools — Cox'f  can  (4).  It  was 
not  pretended  that  the  spiritual  Court  ever 
had  jurisdiction,  directly  or  indirectly, 
over  diis  school.  The  s»o(droaster  for  a 
long  time  waa  not  a  ele^tyman,  nor  had 
he  ever  a  lieenee  from  the  ordbiaiy,  as  re- 
quired in  grammar-schools.  This  was  a 
school  for  the  benefit  of  all  classes,  dis- 
senters as  well  as  churchmen.  The  learned 
counsel  further  cited  the  cases  of  The 
Attorney  Oeneral  v.  Calvert  (5)  and  The 
AUomey  General  v.  the  Haberdathert  Com- 
pany  (6),  and  concluded  by  objecting  that 
the  order  appointing  the  vicar  for  the  time 
being  was  irr^^lar,  as  he  should  have  been 
indicated  by  name. 

Mr.  Toller  and  Mr.  Roimddl  Palmer 
agreed  to  this  alteration. 

Mr.  ToUer  and  Mr.  Nalder,  for  the 
trustees,  in  fovour  of  the  appointment  of 

(4)  1  F.  Wini.  39. 

(5)  M  Lsw  J.  Rep.  (11.1.)  Chsne.  6S2. 

(6)  19  Bear.  3SC;  i.c.  24  Law  J.  Rep.  (11.S.} 
Chanc  829. 
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diBWDten  aa  trnsteet*  eontended^  that  the 
chari^  was  founded  hj  indWidnals  for  the 
benefit  of  all  the  pariihionera.  The  ob- 
jects of  the  charity  were  not  entirely  edu- 
cational ;  there  was  a  surplus  applicable  to 
wholly  tecular  purposes,  namely^  to  the 
repairs  of  the  highways,  bridges,  and  other 
specified  matters.  There  was  nothing  in 
the  deed  of  foundation  wiUi  respect  to  the 
nlipons  tenets  of  the  persons  to  be  ap- 
pmnted  trustees  of  the  ehari^,  or  to  shew 
that  the  education  of  the  chUdren  should 
be  according  to  the  principles  of  the 
Church  of  England ;  and  the  custom  for 
a  long  period  had  been  to  appoint  disseik* 
tcrs  as  trustees. 

They  relied  upon  the  following  cases— 

In  re  the  Noruieh  Charitiest  2  Myl.  St 
Cr.  275. 

The  AUomey  Oeneral  t.  th*  Habtr- 

dtuhart  Compang. 
Th*  jittonujf  Oeneral  t.  Caivert. 
ThgJUomeg  General  t.  ike  Sherbonu 

Qrammar  iScAooi. 
In  re  the  Stajgbrd  CAarsft'et  (7). 

Mr.  RoundettPalmert  in  reply,  said,  that 
in  the  introductory  part  of  the  declaration 
as  to  this  charity  provision  was  made  for 
instruction  in  "  godly  learning,"  and  the 
express  object  of  the  school  being  esta* 
bliahed  was,  that  the  youUi  brought  up 
there  should  better  know  their  duty,  as 
well  to  God  as  to  the  King's  Majesty, 
and  therefore  the  same  limit  and  distinc* 
tion  was  obviously  intended  with  r^;ard  to 
the  schoolmaster.  Every  tenet  of  every  sect 
was  not  intended  to  be  taught,  and  the 
whole  scope  and  object,  considering  at  what 
time  the  diazity  was  founded,  most  necee- 
sarily  be  considered  to  have  been  the  inenl- 
cation  of  Church  principles.  In  such  a 
ease  the  admission  of  dissenters  into  the 
trust  would  probably  lead  to  the  intro- 
duction of  religious  disputes  among  the 
govemiDg  body  highly  prejudicial  to  the 
charity.  Inasmuch  as  the  primary  object 
of  the  charity  was  the  school  in  which 
"godly  learning"  was  to  be  taught,  it 
was  manifest  that  Uie  doctrines  and  tenets 
of  the  Church  of  England  would  be  those 

(7)  See  aete,  p.  881. 


which  the  Court  would  direct  woe  it 
now  engaged  in  settling  a  scheme,  sad  in 
such  ease  the  trustees  would  be  directed 
to  be  members  of  the  Established  Chnich. 
The  moment  it  was  shewn  that  religioiu 
instruction  was  intended,  then  the  da^ 
of  the  Court  was  plun.    In  The  Cheim^ 
ford  Grammar  School  eaee  (8)  Vice  Chaa- 
cellOT  Wood  adverted  to  the  esse  of 
The  Auonug  General  t.  CMlimm  (9^  de- 
cided by  one  of  their  Lordships,  theo 
a  Vice  Chancellor  (Lwd  Jnstiee  Kaight 
Bruce),  who  held  that  as  some  sort  of 
religious  education  was  intended,  it  mnit 
necessarily  mean  "according  to  tlw  tenets 
of  the  Church  of  England."    If  tmstees 
in  such  a  case  were  appointed  they  shoold 
be  members  of  the  Established  Church, 
they  being  persons  who  would  sympathise, 
and  not  dissenters,  who  could  have  no 
aympathy  with  the  purposes  for  which  ths 
school  existed.    As  to  the  secondary  pn^ 
poses  of  the  charity,  they  could  t«  as 
properly  performed  by  ohurchmen  as  dis- 
senters.   That  this  should  be  the  view 
adopted  hy  the  Court  was  plain  from  the 
foot  that  when  this  chari^  vaa  established 
no  dissent  whatever  was  allowed. 

Mr.  Baker  again  drew  attentioit  to  the 
statute  1  Edw.  6.  c.  12. 

Lord  Jusncx  Kniobt  Brock  said,  that 
in  this  case  the  foundation  deed  was  dated 
the  18th  of  May  1549,  in  the  reign  of 
King  Edward  the  Sixth,  and  had  iot  its 
primary  object  education, — notneeeasarily 
religious  education  alone,  but  education 
partly  religious.  When  religious  education 
was  to  be  provided,  it  must  be,  as  his  Lord- 
ship conceived,  in  conformity  with  the  do&- 
triiws  of  the  Church  of  ^ngland.  The 
ol^eots  of  the  chari^  in  tiiis  case  not  eon- 
neeted  with  education  were  seeoadary  and 
subordinate.  It  must  also  be  remaiked 
that  the  roaster  was  to  be  appointed  and 
removed  by  the  trustees,  whose  doty  was 
also  to  fix  his  salary.  It  was  not  sug- 
gested that  for  the  last  two  centuries  the 
master  of  the  school  had  ever  heee  a  dis- 
senter. In  these  ciroumstanoes,  it  iq^peued 

(6)  1  E.&J.M81  s.e.S4  Uw  J.  Bap.  <ml) 
Chaac  748. 
(9)  1  Toil,  ft  C.  C.C.  411. 
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to  lit  Lordsbip  that  the  trnstees  ought  all 
to  be  members  of  the  Chnrch  of  England, 
iltbong^  the  sons  of  dissenters  had  veiy 
pntperlj  eojoyed,  and  his  Lordship  hoped 
vonld  oon^ne  to  enjoy,  the  advantage  of 
heing  educated  in  the  school  irithout  IMng 
iBBtnieted  in  Uie  peenliar  tenets  of  the 
Chnreh  of  England,  or  being  compelled  to 
attend  a  place  of  worship  wluno  these 
pssaliar  tmeti  were  incnkated. 

LosD  JusTicB  TnxNKB  said,  that  this 
esse  had  be«n  argued  on  behalf  of  some 
of  the  infasbitants  of  Ilminster,  as  if  the 
Court  had  been  engaged  in  settling  a 
scheme  for  the  management  of  the  charity. 
This  was  beside  the  question.  Their  Lord- 
^ps  fonnd  that  the  school  had  been  con- 
doeted  for  many  yean  as  other  Church  of 
Englsnd  schools  were  eondoeted,  admit* 
ting,  and,  as  he  thought,  most  wisely, 
ewinn  of  dissenters,  without  anfoning 
OQ  them  tenets  of  the  Church  of  En^and, 
or  attendance  at  a  place  of  worship  of  the 
Chnrch  of  England.  Any  alterations  to 
be  made,  if  at  all,  must  be  introduced 
thnmgh  a  scheme  for  the  entire  remodelling 
of  the  charity.  The  question  was,  whether 
to  a  school,  constituted  as  this  school  was, 
dissenters  ought  to  be  admitted  as  trustees. 
It  had  been  argued  that  the  effect  of  their 
admission  must  be  the  introduction  ofreli- 
giona  disputes  prejudicial  to  the  charity. 
SappMC  that  by  deaths  of  trustees  the  dis- 
srathig  tmstees  should  become  the  majoK 
rity,  the  e&ct  would  be,  that  the  mastes 
wnild  be  appofaited  by  the  dissenters  ez« 
dnsirely ;  hut  tiiey  were  also  ompowered 
to  renwre  the  master,  and  they  were  also 
to  fix  the  salary,  and  to  provide  and  main- 
tan  the  school-house,  and  these  were  things 
which  he  (the  Lord  Justice)  was  of  opinion 
ought  not  to  he  committed  to  the  hands 
and  keeping  of  dissenters,  for  it  might  so 
happen  that  by  the  deaths  of  trustees  a 
few,  say  five  in  number,  might  remain,  of 
whom  three  might  be  dissenters  and  two 
Churchmen,  and  the  maj  ority  might  remora 
a  master  and  appoint  a  new  master,  whoae 
opinions  would  be  in  conformity  with 
those  of  this  small  nuyori^.  It  had  been 
ugned  that  the  trusts  in  tlds  iutanee  were 
not  confined  to  the  school,  but  in  such  « 
case  the  duty  of  this  Court  was  to  look  to 


Uie  primary  object  and,  indeed,  H  was  so 
much  so  that  if  there  were  funds  applicable 
to  the  secondary  purpose,  the  Court,  in 
settling  a  scheme,  wonld  look  to  an  in- 
crease of  Bcholars  rather  than  to  Ae 
secondary  objects,  and  its  duty  wonld  be 
to  proTide  for  the  introduction  of  addi- 
tional scholars.  Another  point  which  had 
been  urged  was,  that  for  many  years  dis- 
senters had  been  appointed  among  the  trus- 
tees, but  those  appointments  were  not  the 
act  of  this  Court,  but  of  the  trustees  them- 
selTes,  and  the  Court  could  not  be  bound 
by  them.  It  had  been  said,  that  an  ap- 
pointment of  trustees  who  were  exclu- 
sively of  the  Churdi  of  England  would 
tend  to  the  prejudice  of  the  dissenting 
inhabitants ;  and  his  Lordship  would  nn- 
cerely  and  heartily  express  his  wish  tiiat 
this  might  not  be  so,.and  if  it  should  to 
prove,  he  had  no  doubt  hut  that  the  Court 
wonld  be  able  to  remedy  it,  and  in  apply- 
ing a  lemedy  hia  Lordship  would  s^ord 
his  most  cordial  eoncnrranoe. 

The  order  made,  so  far  as  it  was  settied 
in  court,  was,  that  the  name  of  the  Ticar 
should  be  inserted  as  a  trustee  instead  of 
"the  vicar  for  the  time  being,"  and  the 
names  of  the  three  new  dissenting  trustees 
appointed  by  the  order  should  be  omitted, 
*'  they  not  beign  members  of  the  Church 
England." 


M.IL         /  DAVKT  e.  DVBBANT. 

March  SO,  23.  \  smith  p.  durbakt. 

PraeUee^Ei^pMtn  of  WUneu — Part^ 

to  Suit. 

A  party  to  a  tuU  i»  entitled  to  ki$  ex- 
penaes  and  allowanee  a$  a  wUnea  before  he 
can  be  required  to  be  craM-exaeunsd  on  an 
affidtmU  filed  by  kirn  under  a  decree  (1). 

George  Dorrant,  a  solicitor,  was  the 
mortgagee  of  the  Branksome  estate,  near 
Boumnnouth,  Hampshire,  and  under  a 

Eower  of  sale  contained  in  the  mortgage 
a  sold  some  considerable  parts  of  w» 
estate.  This  suit  was  institiited  to  redeem 
the  mortgage. 

(1)  Sm  2«  Uw  J.  Rep.  (k.8.)  Chane,  BSOl 
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Under  the  decree  made  in  the  cause, 
O.  I^arrant  was  directed  to  bring  in  an 
account  of  hia  receipts,  including  an  ac- 
count of  the  moniei  received  by  the  sale. 
He  WM  also  required  to  state  vhat  monies 
remained  due  to  him  by  virtue  of  his  mort- 
gage. These  accounts  were  accordingly 
brought  in  and  verified  by  affidavit. 

The  plaintiff  then  took  oat  a  summons 
requiring  him  to  attend  Iwfon  the  exa- 
miner uat  he  might  be  oron-exunined 
upon  his  affidavit. 

The  defendant,  who  resided  in  the  conn- 
try,  attended  at  the  examiner's  office,  but 
he  refused  either  to  be  sworn  or  cross- 
examined,  as  the  plaintiff  refused  to  pay 
him  his  expenses  and  his  allowance  as  a 
witness.  There  was,  therefore,  no  croes- 
examination. 

Mr.  W.  W,  Cotper,  for  the  plaintiff, 
now  moved  that  the  ddendant  should  at- 
tend and  be  cross-examined,  or  that  he 
should  be  committed.  A  purty  to  a  suit 
could  not  claim  expenses.  He  was  not 
an  ordinary  witness.  His  coats  were  a 
question  in  the  suit.  Under  the  former 
practice  he  was  compellable  to  answer  the 
interrogatories  filed  without  the  payment 
of  any  costs. 

Mr.  R.  Palmer  and  Mr.  Baggallai/.^ 
The  practice  was  to  pay  the  costs  of  a 
witness  called  upon  to  give  evidence. 

Clark  T.  Gill,  1  Kay  &  J.  19  ;  b.  c. 
*  23  Law  J.  Rep.  (h.8.)  Chanc.  711. 
Noke*  T.  Oibbon,  26  Law  J.  Rep. 

(n.b.)  Cbanc.  208. 
Haj/ward  t.  Haywardy  Kay,  App. 
xxxi. 

Beienures  t.  Baemeret,  I1»d.  App. 
xvii ;  s.  e.  23  Law  J.  Rep.  (m.s.) 
Cbanc.  198. 

The  Master  of  the  Rolls. — I  find 
upon  inquiry  that  the  practice  of  the  other 
Courts  is  to  give  a  party  to  a  suit  called 
upon  to  be  examined  the  usual  expenses 
and  allowance  as  a  witness ;  I  must,  there- 
fore, adhere  to  this  role,  and  refbae  the 
motion,  with  coits. 


M.R.  /  DAVIT  V.  DURRAMT. 
April  17.  \       SHITH  0.  DURRAMT. 

Praetiee^Chtt»ge  of  Pnew^Prtwhu 

A  forty  to  «  ntV  cannot  ahamdom  enc 
proceeding  for  another  to  obtain  the  exawd' 
motion  of  a  witneu  who  woa  olae  a  porig 
to  the  ffvsf  itithont  firtt  foiffia^  tko  eoitt 

of  the  first  proceeding,  ^ 

The  plainUff  afterwards  abandoned  the 
cross-examination  upon  the  affidavit  men- 
tioned in  the  preceding  case,  and  he  filed 
interrogatories  for  the  examination  of  the 
defendant  as  an  accounting  party. 

It  was  now  objected  that  this  could 
not  be  done  until  the  expenses  incurred 
by  the  attendance  to  be  cross-examiDcd 
upon  the  affidavit  were  paid.  The  ques- 
tion was,  therefore,  adjojamed  from  eham- 
berainto  court. 

Mr.  W,  W.  Cosfwr.— The  plamtiff  is 
entitled  to  forego  die  cross-examination, 
and  to  adopt  a  new  proceeding  for  the  exa- 
mination of  the  defendant. 

Mr,  Baggallay. — The  plaintiff  cannot 
abandon  one  process  and  adopt  a  diff»ent 
proceeding  for  the  same  object  until  the 
expenses  incurred  by  the  first  attempt 
have  been  paid.  The  object  of  filing  in- 
terrogatories is  to  avoid  the  payment  of 
the  expenses  of  attending  before  the  ex- 
aminer—OMjfeU  T.  CoMsff  (1). 

The  Master  op  the  Rolls. — The 

plaintiff  cannot  abandon  one  mode  .of 
proceeding  and  adopt  another  without 
paying  the  costs  of  the  party  who  has 
been  put  to  expense  in  consequence  of  the 
first  proceeding.  The  plaintiff,  therefore, 
must  pay  to  tibe  defendant  what  he  may 
be  found  entitled  to  before  he  can  compel 
him  to  answer  the  interrogatoriea.  Be 
must  also  pay  to  him  the  eoati  of  this 
application. 


(1)  ISBesv.M. 
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Praelict—AdndnUtratioH  Swamom — IS 
^  16  m.  e,  86.  J.  *S.—m/itl  De/amU, 

The  imltf  adminUtratioH  decree  tphiek  can 
it  oktained  upon  summon*  in  chamhert  nnder 
the  45tA  teeiion  of  the  15  ^  16  Vict.  c.  86. 
tt  the  usual  decree  to  make  an  executor  or 
edmimttrator  account  for  the  personal  estate 
which  he  may  ha»e  received.  The  Court 
eamut  in  any  stage  of  a  suit  engraft  upon 
net  a  deeree,tshether  made  vtmi  billtOr  upon 
<fan^  or  upon  summons  in  ehmi^rs,  a  de- 
wee  to  make  an  executor  or  admiuistraior 
aeeanni  ybr  wAof  he  mighty  mthoui  his 
fsl  netfUei  or  default,  have  received :  a  de* 
tree  of  Uiis  nature  being  totaUy  different  in 
its  prine^^  from  ike  luual  decree* 

This  was  an  admioistratton  suit  com- 
meaeed  hj  Bummoni*  in^chambers,  under 
the  IS  &  16  Vict.  c.  86.'f.  45.  to  admin- 
ister the  eitate  of  a  lady  named  Shazd,  who 
died  inteitate  in  the  year  1819.  The 
estate  had  been  taken  poueMion  of  by  the 
CiDwn  in  de&nlt  of  any  next-of-kin 
•ppearing.  The  plaintiff  inbieqnently 
eUnied  as  representatire  of  the  naxt-of* 
kin  of  the  int^tate.  The  Court  declared 
that  the  plaintiff  bad  eubstanUated  his 
claim,  and  the  usual  decree  was  made  for 
tbe  adminietration  of  the  personal  estate 
of  the  intestate.  In  the  course  of  taking 
the  aeeonnts  under  that  decree,  the  plain- 
tiff had  reason  to  believe  that  be  bad  dis- 
covered that  the  administrator  had  been 
gailty  of  wilful  n^leet  in  not  getHng  in 
or  zMUsing  some  part  of  the  personal 
ntaii^  aod  thereupon  be  applied  for  a 
imamona  in  the  following  terms  :-^*  That 
fat  addition  to  the  aecoants  and  inquiries 
dimetsd  by  the  order  made  in  this  matter 
»d  cause,  dated  the  8tb  of  November 
185fi,  the  following  inquiry  may  be  made, 
that  is  to  say :— Inquiry  when  and  to 
whom  and  for  what  sum  or  sums,  and 
tinder  what  circumstances,  the  intestate 
Franees  Mary  Shard's  house,  land  and 
preauses,  at  Feighton,  in  the  county  of 
Derm,  called  Torbay  House,  and  the  fix- 
tmcs  Umvin  were  sold  aod  cUsposed  of  by 
the  lata  Geoigs  Afsnk,  Esq.  in  the  said 
VsvBnai^  ZXTU^-Ohuo. 


order  named ;  and  whether,  but  for  his 
wilfiil  ni^leet  or  defoult,  the  same  might 
have  been  sold  and  disposed  of  by  him  sA 
any  and  what  earlier  time,  and  for  any  and 
what  greater  sum  or  sums ;  and  whether 
payments  made  by  him  in  respect  of  the 
said  house,  land  and  premises  since  that 
time  ought  to  be  allowed ;  and  whether 
the  defendant  Henry  Reynolds  ought  to 
be  charged  in  respect  of  the  said  house, 
land  and  premises  and  fixtures,  with  any 
and  what  sum  or  sums  beyond  Uie  sum  or 
sums  actually  received  by  the  said  Q. 
Maulenpon  the  sale  or  disposition  thereof." 
The  ease  now  came  on  upon  an  adjourned 
summons  from  chambns  upon  the  question 
whether  the  above  order  eonld  be  made 
under  the  80th  of  the  General  Orders  of 
the  16th  of  October  1852. 

Mr.  B«uly  and  Mr.  Sheffield  appeared 
in  support  of  the  summons,  and  contended 
that  the  Court  had  power,  under  the 
45th  section  of  the  15  &  16  Vict.  c.  86, 
to  engraft  upon  the  usual  decree  a  de- 
cree for  what  the  defendant  but  for  his 
wilful  neglect  or  defiinU  might  have  re- 
ceived. That  aeetion  gave  power  to  the 
Judge,  if  in  his  diseredon  he  should  think 
fit  so  to  do,  to  make  the  usual  order  for 
the  administration  of  the  estate  of  Uie  de- 
ceased, with  such  variations,  if  any,  as  the 
circumstances  of  the  case  should  require. 
The  plaintiff  in  this  case,  after  the  usual 
decree  had  been  made,  discovered  reasons 
for  believing  that  the  defendant  had  been 
guilty  of  wilful  neglect  and  default  in 
getting  in  the  estate,  and  it  was  therefore 
necessary  to  enlarge  the  decree  in  order 
that  jnstiee  mi^t  be  done.  They  cited— 
MuUer  T.  Hudson,  2  Jur.  N.S.  34. 
See  also  Srooker  v.  Broeker,  26  Law 
J.  Bep.  (n.s.)  Chanc.  411. 

Mr.  Wiekene,  for  the  Crown,  submitted 
that  the  decree  now  asked  for  was  of  a 

totally  different  nature  from  the  usual 
administration  decree,  and  could  not  be 
obtained  upon  summons  in  chambers. 
The  variations  alluded  to  in  the  45tb  sec- 
tion could  only  apply  to  variations  in  the 
usual  order  for  taking  the  accounts  of  what 
might  have  been  received  by  the  defendant, 
and  could  never  have  been  intended  to 
^ve  the  Court  a  power  to  make  a  difGnent 
8T 
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order.  In  the  caae  of  Hodton  v.  Ball  ( 1 ), 
where  there  had  been  a  bill  filed  for  the 
cominon  account,  the  Court  held,  that  a 
supplemental  bill  for  an  account  of  what 
the  defendaot  might,  but  for  his  wilful  de- 
fault,  have  received,  was  a  supplemental 
bill  in  the  nature  of  a  bill  ofreview.and  such 
a  bill  could  not  be  filed  without  the  permis- 
■ion  of  the  Court.  This  dearly  shewed 
that  the  second  decree  asked  for  waa  of  a 
totally  different  nature  from  the  usual 
decree. 

-KiNDBRSLET,  V.C. — In  this  case  the 
representative  of  the  next-of-kin  of  an  in- 
testate obtained  upon  summons  in  cham- 
bers, under  the  15  &  16  Vict.  c.  86.  s.  45, 
a  decree  against  the  administrator  in  the 
usual  form,  for  the  administration  of  the 
personal  estate  of  the  intestate.  In  the 
course  of  taking  the  account  under  that 
decree  of  the  personal  estate  received  by 
the  admiDistrator*  the  plaintiff  discovered 
reason  to  think  that  the  administrator  had 
been  guilty  of  wilful  neglect  or  default  in 
not  duly  getting  in  or  realizing  some  part 
of  the  personal  estate ;  and  he  has  taken 
out  this  summons,  asking  the  Judge  in 
chambers  to  make  an  order  to  take  an 
account  of  what  the  administrator  might, 
but  for  his  wilful  neglect  or  default,  have 
received.  It  is  contended  that  such  an 
order  may  be  made  under  the  20th  of  the 
General  Orders  of  the  16th  of  October  1852. 
I  am  of  opinion  that  such  an  order  cannot 
be  mad^  but  as  a  different  opinion  has 
been  expressed,  I  will,  out  of  respect  for 
that  opinion,  state  my  reasons  more  fully 
than  I  should  otherwise  have  done ;  and 
with  a  view  to  the  interpretation  of  the 
General  Order  just  referred  to,  I  will  first 
consider  what  were  the  rules  and  principles 
which,  previously  to  the  making  of  that 
order,  governed  the  practice  of  the  Court 
with  respect  to  calling  an  executor  or 
administrator  to  account,  and  about  which 
there  cannot,  I  conceive,  be  the  least  doubt 
or  question.  There  are  two  different  modes 
of  accounting  to  which  an  executor  or  ad- 
ministrator may  be  subjected  by  the  Court, 
and,  accordingly,  there  are  two  different 
forms  of  decree  in  use  to  compel  him  to 
account.    One  is  a  decree  compelling  him 
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to  account  only  for  what  he  has  received 
of  the  testator's  or  intestate's  personal 
estate ;  the  other  is  a  decree  compelling 
him  to  account  not  only  for  what  he  hu 
received,  but  also  for  what  he  might,  with* 
out  his  wilful  neglect  or  default,  have 
received.  These  are  two  perfectly  different 
decrees.    It  is  not  merely  that  the  latter 
is  a  modification  of  the  former ;  they  are 
totally  distinct  from  each  other  in  principle, 
and    they  proceed   on  totally  dislinet 
grounds.    The  one  supposes  no  miscon- 
duct ;  the  other  is  entirely  grounded  ob 
misconduct.  As  the  proposition  that  these 
two  decrees  differ  essentially  in  principle, 
lies  at  the  root  of  the  matter  which  I  have 
to  consider,  I  will  quote  the  language  of 
Lord  Lyndhurst,  in  Hudson  v.  Ball.  That 
was  an  administration  suit,  instituted  by 
one  of  the  testator's  sons  against  Ball  and 
Richardson,  and  the  personal  representa- 
tives of  the  testator's  widow,  in  which,  after 
stating  that  the  three  executors  had,  in  the 
month  of  February  1816,  proved  tiie  will 
uid  undertaken  the  trusts  tkereof,  and  that 
the  widow  had,  with  the  knowledge  and 
concurrence  of  her  co-trustees,  entered 
into  possession  of  the  testator's  personal 
estate,  and  into  the  receipt  of  the  rents 
and  profits  of  her  real  estate,  it  was  allied 
that  she  had,  during  her  lifetime,  wasted 
and  misapplied  the  assets;  but  the'biU 
contained  no  charge  of  default  against  the 
other  executors,  and  it  prayed  merely  for 
the  usual  accounts  tit  those  receipts  and 
payments  of  the  testator's  estate  since  the 
death  of  the  widow,  with  the  usual  account 
against  her  representative  of  what  was  doe 
£ram  her  to  the  estate  at  the  time  of  bet 
death.    At  the  hearing  of  the  cause  an 
account  was  decreed  against  them  in  the 
common  form.   The  defendant  Richardson 
having  died  after  that  decree,  it  became 
necessary  to  revive  the  suit  against  his 
personal  representatives ;  but  instead  of 
filing  an  ordinary  bill  of  revivor  fbr  that 
purpose,  the  plaintiff  filed  a  bill  of  revivor 
and  supplement  against  the  personal  re- 
presentatives of  Richardson  and  the  sur- 
viving parties  to  the  original  suit,  chaigtoe^ 
by  way  of  supplement,  that  aince  the  ac- 
counts of  the  execntora  had  been  braught 
into  the  Master's  office,   the  plaintiff 
had,  for  the  firat  time,  diseovend  that 
Ball  and  Ridiardson  hiad,  «a  well  dnfr 
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ing  the  life  of  tbe  testator's  widow,  as 
■inee  her  decease,  repeatedly  interferedt 
snd  acted  in  the  tmats  of  the  will  and  in 
the  management  of  the  tmst  estate,  and 
vere  privy  to  and  cognizant  of  all  her 
dealings  in  relation  thereto ;  and  further 
charging  that,  in  taking  the  accounts  before 
the  Master,  it  appeared,  as  the  fact  was,  that 
Richardson  had  connived  at  the  widow's 
niiappropriation  of  the  trust  property, 
and  had  been  guil^  of  great  negligence  in 
di0  inrestigation  of  her  aocounts ;  bnt  that 
by  reason  of  the  defective  nature  and 
firame  of  the  decree  in  the  original  suit,  it 
was  not  competent  for  the  plaintiff  to 
charge  the  defendant  Ball  and  the  repre- 
sentatives of  Richardson,  as  they  ought  to 
be  charged,  with  the  loss  which  the  trust 
estate  had  sustained  by  reason  of  their 
miscondnct;  and  after  the  usual  prayer 
of  revivor  against  the  representatives  of 
Richardson,  the  bill  prayed,  amongst  other 
things,  that  Ball  and  the  estate  of  Richard- 
son might  be  declared  liable  for,  and  be 
charged  with  such  sums  as,  bnt  for  their 
wilful  neglect  and  de&nlt,  might  have  been 
reeeivcd  by  them  in  respect  of  the  bmat 
estates.    That  supplemental  bill  having 
been  filed  without  leave  of  the  Court,  an 
order  was  made  by  the  Vice  Chancellor, 
directing  that  it  might  be  taken  off  the 
file,  on  the  ground  that  he  considered  it 
a  supplemental  bill,  in  the  nature  of  a  bill 
of  review,  and  that  it  had  been  filed  with- 
out the  permission  of  the  Court.  A  motion 
was  subsequently  made  before  the  Lord 
Chancellor  to  dischaige  that  order.  On 
the  part  of  the  defendant  Ball,  it  was  in- 
sisted, that  as  the  decree  prayed  for  by 
the  supplemental  bill  was  essentially  dif- 
ierent  from  the  decree  pronounced  by 
the  Vice  Chancellor  upon  the  original 
hill,  the  supplemental  bill  ought  to  be 
taken  off  the  file,  it  having  been  filed 
without  the  permission  of  the  Court. 
In  answer  to  that,  it  was  said  that  the 
hill  was  not  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  but  a  supple- 
nental  bill  in  aid  of  a  decree.     In  that 
case  his  Lordship  observed,  '*  I  apprehend 
that  a  anpplemental  bill  in  aid  of  a  decree 
oumot  vary  the  principle      the  decree. 
Its  province  is  to  carry  out  the  principle 
of  tiw  decree,  to  give  fUl  and  complete 
•flfect  to  the  decree  as  it  exists.   The  in- 


stance that  is  generally  given  of  a  supple* 
mental  bill  in  aid  of  a  decree  is  of  this 
description — where  there  baa  been  a  decree 
to  account,  but  directions  have  not  beent 
sufficiently  given  as  to  the  msnner  of  ac- 
counting, and  a  further  decree  is  therefore 
required  for  the  purpose  of  supplying  this 
defect,  that  ia,  of  carrying  into  full  effect 
the  original  decree."  "  Now  the  decree 
prayed  for  in  this  ease  ia  quite  contrary  to 
the  principle  of  the  original  decree.  The 
orij^nal  decree  was  merely  for  a  common 
account.  The  supplemental  bill  prays  for 
an  account  of  quite  a  different  nature  and 
character,  founded  on  the  wrongful  conduct 
of  the  parties ;  for  it  calls  upon  them  to 
account,  not  for  what  they  have  received, 
or  what  has  come  to  their  hands,  or  to  the 
hands  of  others  for  their  use,  but  for  what 
they  might  have  received  had  it  not  been 
for  their  wilful  default.  This,  therefore, 
cannot  be  considered  as  a  supplemental 
bill  in  aid  of  a  decree,  because  it  proceeds 
upon  a  principle  quite  dtfierent  from  that 
of  the  oriipnal  decree.  It  does  not  seek 
to  carry  out  that  decree ;  it  is  not  in  far- 
therance  of  that  decree,  but  it  is  for  the 
accomplishment  of  quite  a  different  object : 
and  I  think  the  plaintiff  himself  has  pro- 
nounced his  own  opinion  of  the  na- 
ture of  the  bin  upon  the  very  face  of 
the  bill  itself,  for  he  has  introduced  an 
averment  that  the  supplemental  matter 
has  been  discovered  since  the  original  de- 
cree was  pronounced, — an  averment  which 
ia  necessary  for  the  purpose  of  supporting 
a  supplemental  bill  in  the  nature  of  a  bill 
of  review,  but  which  is  not  required  in  a 
supplemental  bill  in  aid  of  a  decree.  On 
this  point,  therefore,  I  am  of  opinion  that 
the  objection  to  the  Vice  Chancellor's 
order  cannot  be  sustained. 

To  obtain  the  account  of  what  the 
executor  or  administrator  has  received, 
the  plaintiff  (whether  he  he  creditor  or 
legatee,  or  residuary  legatee  or  next- 
of-kin)  needs  not  to  allege  or  prove  any- 
thing special  with  respect  to  the  per- 
sonal estate  of  the  deceased  or  the  deal- 
ings or  intromissions  therewith.  It  is 
sufficient  that  the  defendant  holds  the 
office  of  executor  or  adminiatrator.  To 
obtain  the  other  decree,  the  pluntiff  must 
allege  and  prove  that  there  is  some  part  of 
the  deceased's  personal  estate  which  ought 
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to  have  been  and  might  have  been  received 
by  the  defendant,  and  which  he  has  omitted 
to  receive  by  his  own  wilful  neglect  or 
default.  The  former  decree  is,  therefore, 
called,  not  only  in  the  ordinary  language 
of  the  profession,  but  properly  and  tech- 
nically called,  the  utual  decree  to  account. 
The  latter  is  never  so  called,  and  it  would 
be  altogether  inappropriate  and  wrong  to 
apply  to  it  that  designation.  Whenever 
the  term  "the  usual  decree"  is  used,  it 
denotes  exclusively  that  decree  by  which 
the  executor  or  administrator  is  required 
to  account  merely  for  what  he  has  received. 
Now,  in  proceeding  against  an  executor  or 
administrator  by  bill,  whenever  the  usual 
decree  only  is  made,  the  plaintiff  in  taking 
the  aoeonnts  under  that  decree,  cannot 
cha^  the  defendant  with  a  single  farthing 
beyond  his  actual  receipts.  Of  course  I 
include  in  the  term  "  actual  receipts"  what 
may  have  been  received  by  any  other 
person  by  the  order  or  for  the  use  of  the 
defendant.  The  plaintiff  cannot  be  per- 
mitted to  shew  that  there  is  some  part 
of  Uie  deceased's  estate  which  the  defen- 
dant ought  to  have  got  in,  and  might 
easily  have  got  in,  and  has  Culed  to 
get  in  through  his  own  wilful  n^Iect 
or  default,  however  gross  and  culpable 
may  have  been  his  misconduct  in  fiidling 
to  get  it  in,  or  however  dear  may  be  Uie 
proof  of  it.  Any  such  attempt  would  be 
instantly  and  peremptorily  rejected :  and 
for  this  pnrpose  it  would  signify  nothing 
whether  the  plaintiff  was  previously  cog- 
nizant of  the  circumstances,  or  only  dis- 
covered them  in  the  course  and  by  the 
means  of  taking  the  accounts  under  the 
decree.  Nor  would  it  for  this  purpose  at 
all  signify  whether  the  hill  had  or  had  not 
prayed  that  the  defendant  might  account  for 
what  he  might,  without  his  wilful  neglect 
or  default,  have  received,  the  decree  being 
only  the  usual  decree;  and  after  the  ac- 
count has  been  taken  and  the  report  made 
when  the  canae  comes  before  the  Court  for 
further  directions,  still  the  plaintiff  is  pre- 
cluded from  obtaining  an  order  on  further 
directions  to  take  an  account  of  what  the 
defendant  might,  without  his  wilful  neg- 
lect or  default,  have  received ;  and  this 
rule  must  inflexibly  prevail  whether  the 
bill  had  or  had  not  prayed  for  it,  and 
T^ether  the  plaintiff  was  or  might  have 


been  previously  aware  of  the  circnmstaneet 
or  only  discovered  them  by  means  of  tskisg 
the  aeoonnt  under  tbe  original  decree. 
These  rules  are  perfectly  clear  and  un- 
questionable ;  and  they  apply  not  only 
to  the  case  where  it  is  sought  to  mska  sn 
executor  or  administrator  aeconnt  for  wlist 
he  might,  without  his  wilful  neglect  or 
default,  have  received,  but  alio  to  any 
attempt  to  make  him  accountable  for  sny 
misconduct  with  respect  to  the  personsl 
estate,  whether  such  misconduct  smonats 
to  actual  fraud,  or  is  a  simple  breseh  of 
trust,  or  other  mal-administratiou.  In 
order  to  obtain  a  decree  to  make  him  ac- 
count for  any  such  misconduct,  it  must  be 
alleged  by  the  bill,  and  prov^  at  the 
hearing ;  and  if  the  plaintiff  only  obtuns 
the  usual  decree,  such  misconduct  cannot  be 
noticed  in  taking  the  acoonnts  under  the 
decree,  nor  on  the  hearing  of  the  eaose 
for  further  directions.  The  only  exception 
to  this  (if  it  be  an  exception)  is,  that  the 
Court  will,  upon  the  hearing  of  Uie  came 
for  further  directions,  entertain  the  ques- 
tion whether  the  executor  or  administrator 
ought  to  be  made  liable  for  interest  on 
balances  improperly  retained  in  his  hands 
unproductive,  although  the  orifpnal  decree 
contained  no  reference  tb  the  matter.  It 
must  not,  however,  be  supposed,  because  a 
plaintiff  who  has  obtained  only  the  usual 
decree  ^pdnst  the  executor  or  adminis- 
trator cannot,  either  in  taking  the  aecounts 
under  the  decree  or  on  the  hearing  for 
further  directions,  charge  him  with  whst 
he  might  without  his  wilful  neglect  or  de* 
fault  have  received,  that  the  plaintiff  is 
therefore  remediless  if  he  discovers  ground 
for  so  charging  him  ;  all  that  I  am  insisting 
on  is,  that  he  has  no  remedy  in  that  suit. 
If  in  the  process  of  investigating  the  se- 
counts  under  the  usual  decree  in  that  suit 
or  otherwise,  he  discovers  that  the  defen- 
dant has  been  guilty  of  wilful  n^eet  or 
default  in  getting  in  the  asaeta,  or  of  other 
misconduct,  his  remedy  is  by  fiting  (with 
the  leave  of  the  Court)  a  supplemmtal  biB 
adapted  to  the  purpose,  which  is  to  all  in* 
tents  and  purposes  a  bill  of  review. 

Such  being  the  rules  of  the  Court  when 
the  proceeding  is  by  bill,  they  are  eqoslly 
applicable  where  the  proceeding  is  by  clsim. 
And  until  the  Act  for  the  Improvement  of 
the  Jurisdiction  in  Equity  (15  &  16  Vict. 
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c  86.)  there  waa  no  other  way  of  proceed- 
ing in  this  conrt  against  an  executor  or 
Bdminiitrator  than  by  bill  or  olaim.  That 
act  introduced  a  new  way  of  proceeding, 
Tis^  by  smnmons  in  chamberB.  The  45th 
KctioD  enablea  any  creditor,  legatee,  resi- 
duary legatee,  or  next-of-kin  of  a  deceased 
person  to  obtain  by  summons  in  chambers, 
vithoBt  bill  or  claim  filed,  the  nsual  order 
for  the  administration  of  the  estate  of  tiie 
deoeaied,  with  audi  variaUona,  if  any,  ea 
the  dmmutaneei  ot  the  eaae  may  require ; 
tod  mdi  order  ia  to  have  the  force  and 
effect  of  a  decree  to  the  like  effect  made  on 
the  hearing  of  a  cause  or  claim.  Now  it 
is  qiute  clear — and,  indeed,  it  has  been 
birly  admitted  before  me-— that  the  only 
decree  which  can  be  made  upon  summons 
ander  this  section  of  the  act,  is  the  usual 
decree ;  that  is,  a  decree  that  the  executor 
or  administrator  shall  account  for  the  per- 
sonal estate  which  has  been  receired  by 
Um ;  and  that  it  confers  no  jurisdiction 
to  make  on  sammona  in  chambers  a  decree* 
Utat  he  shall  account  for  what  without  hia 
liUbl  neglect  or  default  he  might  have 
Korived,  or  to  make  him  accountable  for 
any  nnsconduet.  The  words  "  with  such 
Tariadona,  if  any,  as  the  circnmatancea  of 
tlie  ease  may  require"  are  only  intended 
to  enable  the  Judge  to  adapt  the  precise 
tenns  of  the  usual  decree  to  the  circum- 
stances of  the  ease,  and  not  to  enable  the 
Jndge  to  make  a  decree  which  is  not  the 
nsoij  administration  decree,  but  which  (as 
Lord  Lyndhurst  observed  in  Hodaon  v. 
Ball)  differs  altogether  in  principle  from 
the  asual  decree.  If  such  a  special  decree 
ii  wanted,  the  party  seeking  it  moat  pn^ 
eced  by  biU,  and  he  cannot  obtain  it  upon 
nunmona.  And  I  believe  that  not  a  single 
iastoee  conld  be  found  of  such  a  decree 
hong  granted  on  summons  by  any  one  of 
the  Judges.  I  hare  myself  refused  over 
snd  over  again  to  make  any  but  the  usual 
decree,  with  such  variations  only  as  may 
he  necessary  to  adapt  it  to  the  circum- 
iUooea  of  the  case.  Now,  when  the  usual 
decree  has  been  made  upon  summons,  that 
decree  differs  in  no  respect  from  a  similar 
decree  made  upon  bill.  The  proceeding 
to  obtain  the  decree  it  indeed  different ; 
hat  tnefa  decree,  when  onee  made,  is  pre- 
cisely the  tame,  and  stands  on  the  same 
footing,  and  haa  the  same  frtrce  and  effect, 


whether  made  upon  bill  or  upon  aummona. 
Such  decree  when  made  upon  summons 
is  carried  into  effect,  and  the  accounts 
directed  by  it  are  taken,  in  precisely  the 
same  manner  as  would  have  been  done  if 
the  decree  had  been  made  upon  bill.  The 
rules  and  principles  which  apply  to  such  a 
decree,  when  made  upon  bul,  apply  to  it 
equally  when  made  upon  summona ;  and 
it  is  no  more  possible  in  the  latter  case 
than  in  the  former,  either  in  taking  the 
accounts  under  it  or  on  further  directions, 
to  i^tempt  to  make  the  defendant  account 
for  wilful  neglect  or  de&ult,  or  any  other 
misconduct,  the  decree  bang  only  the  uaual 
decree. 

I  consider,  then,  that  at  the  time  of  issu- 
ing the  General  Orders  of  the  16th  of  Octo- 
ber 1852,  the  following  principles  were 
well  settled ;— First,  that  a  decree  to  make 
an  executor  or  administrator  account  for 
what  he  might  without  his  wilful  neglect 
or  default  have  received  is  not  only  a  dif- 
ferent decree  from  the  nsnal  decree,  making 
him  account  for  what  he  has  received,  but 
a  decree  totally  different  in  ita  principle— 
so  different,  thiat  a  bill  afterwards  filed  to 
obtain  an  account  of  what  he  might  with- 
out his  wilfttl  neglect  or  default  have 
received  (by  which  alone  it  can  then  be 
obtained)  is  not  a  mere  supplemental  bill, 
but  a  bill  of  review,  which  cannot  be  61ed 
without  the  leave  of  the  Court.  Secondly, 
that  where  the  usual  decree  only  has  been 
made,  you  cannot  in  any  stage  of  that 
suit,  or  by  any  proceeding  in  it,  graft  on 
that  decree  the  taking  an  account  of  what 
the  defendant  might  without  his  wilful 
n^lect  or  default  have  received.  Thirdly, 
that  when  tiie  uaual  decree  has  been  made, 
it  aignifiea  nothing  for  this  purpose  whether 
it  bas  been  made  upon  bill,  or  upon  claim, 
or  upon  summons  in  chambers.  Fourthly, 
that  the  only  decree  to  make  an  executor 
or  administrator  account  which  can  be 
obtained  upon  summons  in  chambers,  is 
the  usual  decree.  What,  then,  is  the  effect 
of  the  20th  of  the  General  Orders  of  the  16th 
of  October  1852  ?  That  order  is  in  these 
words : — "  If  in  the  prosecution  of  the 
order"  (which  word  "  order"  includes  de- 
cree and  decretal  order)  it  shall  appear 
to  the  Judge  Uiat  it  would  be  expedient 
that  further  accounts  should  be  taken  or 
ftirther  inquiries  made,  he  may  order  the 
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tame  to  be  taken  or  made  accordinglj,  or 
if  deiired  by  any  party  nay  direct  the 
same  to  be  considered  in  open  court." 
And  the  question  ia,  whether  under  this 
order  the  Judge  in  chambers  baa  power,  in 
prosecuting  a  deereej  to  direct  further  ao- 
eounta  to  be  taken  or  fbrther  inquiries 
made  which  are  inconsistent  with  the  prin- 
ciple of  the  decree  he  is  prosecuting.  I 
am  of  opinion  that  he  has  not;  and  that 
this  is  not  a  sound  construction  of  the 
order.  Consider  the  consequences  of  such 
a  construction.  It  is  clear  that  this  order 
applies  indiscriminately  to  the  prosecution 
in  chambers  of  any  decree,  of  whatcTer 
nature  or  kind,  and  whether  made  upon 
bill,  or  upon  claim,  or  upon  summons.  If, 
therefore,  the  Judge  has  power  to  do  this 
when  prosecuting  in  chambers  a  decree 
made  upon  summons,  he  must  equally 
have  power  to  do  so  when  prosecuting 
a  decree  made  upon  bill ;  and  if  he  can 
do  BO  when  the  decree  was  made  without 
opposition  or  discussion,  be  may  equally 
do  so  when  the  decree  was  fully  contested 
and  strenuously  opposed.  So  that,  accord- 
ing to  this  construction  of  the  order,  when 
the  Court  has,  after  foil  deliberation, 
founded  on  an  examinaUon  of  the  plead- 
ings and  evidence  in  the  cause,  and  the 
arguments  of  counsel,  made  a  decree  pro- 
ceeding upon  a  certain  principle,  and 
directing  certain  accounts  and  inquiries  in 
conformity  with  and  for  the  purpose  of 
carrying  out  that  principle~the  Judge  in 
chambers,  while  prosecuting  those  accounts 
and  inquiries,  has  power  to  direct  other 
accounts  and  inquiries  which  are  at  vari- 
ance with  the  principle  of  the  decree,  and 
which  could  only  be  justified  by  a  decree 
founded  on  a  totally  different  principle ; 
in  other  words,  the  Judge  in  chambers 
prosecuting  a  decree  ia^  by  virtue  of  this 
order,  armed  with  the  power  to  do  what  up 
to  the  date  of  this  order  could  only  be  done 
by  a  rehearing  or  a  bill  of  review — to  reverse 
or  .vary  the  prindple  of  the  very  decree 
which  it  is  his  function,  sitting  in  chambers, 
to  prosecute.  Now  this  is  in  truth  what  I 
am  asked  to  do  by  this  summons.  Here 
is  a  decree  founded  on  a  certain  principle, 
viz.  the  usual  decree  for  the  administrator 
to  account  for  what  he  has  received.  I  am 
sitting  as  a  Judge  in  chambers  to  prosecute 
that  decree.    I  am  asked  by  the  plaintiff 


to  make  an  order  that  the  defendant  ihiU 
account  not  only  for  what  he  has  reeuved, 
which  is  in  conformity  with  the  principle 
of  the  decree  that  I  am  prosecuting,  bat 
also  fbr  what,  without  his  wilful  defaolt, 
might  have  been  received,  which  is  totally 
at  variance  with  the  principle  of  the  decree 
that  I  am  prosecuting,  and  which  conid 
only  be  justified  by  a  decree  founded  oa 
quite  a  distinct  principle.  If  I  can  do  what 
is  asked  while  prosecuting  this  decree, 
which  has  been  made  on  summons,  I  can 
equally  do  so  when  prosecuting  a  similsr 
decree  made  upon  bill-~-for  the  20tb  order 
is  equally  applicable  to  both ;  and  if  I  csa 
do  so  in  a  case  where  the  plaintiff  only 
asks  by  his  bill  for  the  usiud  account,  I 
can  equally  do  so  in  a  ease  where  the  plain- 
tiff, by  his  bill,  aska  fbr  an  account  of 
what  might  have  been  received  by  the 
defendant  without  his  wilful  default  and 
fails  to  obtain  it  at  the  bearing — for  die 
language  of  the  20th  order  is  just  as  ap- 
"^licable  to  the  one  case  as  to  the  other. 
And  if  I  can  do  that,  I  can,  when  sitting  in 
chambers,  without  a  bill  of  review  or  eVen 
a  re-bearing,  reverse  in  effect  the  decree 
made  by  the  Court  on  the  bearing  of  the 
cause,  and  substitute  for  it  a  decree  founded 
on  a  different  principle.  Such  a  result  as 
this  would  of  course  be  rejected  by  every 
one ;  and  yet  It  is  a  legitimate  dedocUon 
tmm  the  interpretation  sought  to  be  put 
upon  the  general  language  of  the  SOth 
order  by  the  applicant  for  the  summons. 

There  is  wother  obvious  anomaly  which 
would  result  from  this  construction  of  the 
order.  It  will  of  course  be  admitted  that, 
when  a  creditor  or  other  party  first  applies 
by  summons  in  chambers  for  a  decree  to 
administer  the  personal  estate  of  a  deceased 
person,  the  only  decree  which  can  be  made 
is  the  usual  decree :  the  Judge  has  no 
jurisdiction  to  make  a  decree  to  take  an  ac- 
count of  what  the  defendant  might,  withont 
his  wilful  di^ult,  have  received,  even 
though  the  clearest  proof  be  addueed 
before  him  of  the  most  culpable  defiulb 
The  45th  section  of  the  15  &  16  Tick 
c.  86,  which  alone  gives  the  Judge  powtt 
to  make  any  decree  at  all  in  chambers  for 
administration,  is  too  precise  and  clear  to 
admit  of  a  doubt  on  this  point ;  and  it  was 
fully  admitted  in  the  ailment  before  me. 
Then,  vhat  a  atrai^  anomBly  it  would  be 


Digitized  by 


TOL.XXTII.] 


MICHAELMAS  1857  to  MICHAELMAS  1858. 


511 


Oat  the  Judge,  though  abmlntely  preolnded 
from  malciiig  aueh  a  decree  on  the  firat 
ffunmoai,  thonld  yet  have  power,  upon  a 
Mcond  lainiiioni,  to  engraft  such  a  decree 
npon  the  proceedings  in  chamben  under 
the  usual  decree  which  he  has  made  upon 
the  first  snmmons.  It  is  impossible,  I 
think,  to  put  upon  the  language  of  the  20th 
Order,  though  that  language  is  general,  an 
interpretation  which  leads  to  such  results 
Bs  these.  Such  could  not  hare  been  the 
intention  of  its  framers.  I  know  that  it  is 
of  small  account  for  me  to  say  that,  having 
myself  assisted  in  the  preparation  of  the 
Orders  of  the  1 6th  of  October  1852. 1  had 
BO  conception  that  any  one  of  those  Orders 
conid  hear  snch  an  interpretation,  or  to  say 
that  I  am  persuaded  that  no  such  idea 
was  contemplated  by  any  one  of  the  other 
Judges  who  were  parties  to  the  firaming  of 
them.  Those  Orders  must  of  contse  be 
taken  as  they  stand,  and  construed  like 
any  other  Orders.  And  thus  construing 
this  20th  Order,  it  appears  to  me  that  the 
sole  object  and  purpose  of  it  is,  that  if,  in 
prosecuting  the  accounts  and  inquiries 
directed  by  the  decree,  the  Judge  thinks 
that  it  might  enable  the  Court,  when  the 
cause  comes  on  for  further  consideration, 
to  make  a  complete  and  final  decree,  with- 
out the  necessity  of  referring  it  back  to 
chambers  for  further  aecounta  or  inquiries, 
he  may  proceed  at  once  to  direct  ineh  fur^ 
tiler  accounts  or  inquiries  to  be  made  fa 
taken.  Hie  design  was  to  enable  the  Judge 
in  duunbara  to  do,  in  ^d  and  furtherance 
of  the  decree,  that  which  the  Court  would 
otherwise  direct  to  be  done  upon  the  cause 
coming  on  to  be  heard  for  further  con- 
nderation  ;  and  as  upon  the  cause  coming 
on  for  further  consideration  the  Court  could 
not  direct  any  further  account  to  be  taken 
or  inquiry  made  which  would  be  at  variance 
with  the  principle  of  the  former  decree,  so 
neither  can  the  Judge  do  so  when  prose- 
Gutiog  that  decree  in  chambers.  In  fac^ 
the  object  of  the  Order  was  to  meet  ui  in- 
eouTenienee  of  not  unflreqnent  occurrence. 
It  sometimes  happens  that  a  decree  has 
omitted  to  direct  some  specific  account  or 
inquiry,  either  from  inadvertence,  or  from 
its  utility  not  being  apparent  at  the  hear^ 
in^;  of  tiie  cause ;  such,  for  example,  as 
a  cUss  inquiry,  or  some  subsidiary  account 
vhieh  might  be  anxiliary  to  the  account 


directed  by  the  decree.  In  any  such  case 
previous  to  the  Orders  of  the  16th  of  Oc* 
tober  1852,  if  in  the  course  of  the  pro- 
ceedings under  the  decree  in  the  Master's 
office  it  became  apparent  that  such  addi- 
tional account  or  inquiry  would  be  usefiil 
for  the  purposes  of  the  decree  on  farther 
directions,  and  that  the  case  presented  by 
the  report  would  be  incomplete  without  it, 
it  was  necessary  either  to  go  back  to  the 
Court  by  way  of  rehearing  to  get  the 
desired  direction  inserted  in  the  decree,  or 
else  to  wait  till  the  cause  should  come  on 
for  farther  directions,  and  by  the  decree 
then  made  to  have  it  referred  back  to  the 
Master  to  take  the  additional  account,  or 
make  the  additional  inquiry.  The  pnr^ 
pose  of  the  20th  Order  was  to  obviate  that 
sort  of  inoonTenienee  and  nothing  else. 
The  further  accounts  or  inquiries  which 
the  Judge  is  thereby  empowered  to  direct 
to  be  taken  or  made,  must  be  such  ac- 
counts or  inquiries  only  as  are  auxiliary 
to  the  final  working  out  of  the  decree  which 
has  been  pronounced  by  the  Court,  and 
not  such  as  are  at  variance  with  its  prin- 
ciple. 

That  such  is  the  true  construction  of 
this  Order  is,  I  think,  confirmed  by  this 
further  consideration.  The  Order  must, 
of  course,  be  construed  with  reference  to 
tiie  authority  under  which  it  is  made,  and 
it  ought  not  to  receive  such  a  eonstmetion 
as  would  eause  it  to  go  beyond  the  scope 
of  that  authority.  Now,  the  Orders  of  the 
16th  of  October  1862,  of  which  &it  Order 
is  one,  were  not  made  in  pursuance  of  the 
act  for  amending  the  practice  and  course 
of  procedure  in  the  Court  of  Chancery 
(15  &  16  Vict.  c.  86.);  but  in  pursuance 
of  the  act  for  the  Abolition  of  the  Master's 
Office  (15  &  16  Vict.  c.  80.),  and  the 
authority  by  which  these  Orders  were  made 
ia  given  by  the  38th  section  of  the  last- 
mentioned  act,  which  directs  the  Lord 
Chancellor,  with  such  consent  as  thenin 
mentioned,  to  make  and  issue  general  rules 
and  orders  for  regulating  the  times  and 
form  and  mode  of  procedure  before  the 
Judges  sitting  in  chambers  and  their  ehief 
clerks,  and  generally  to  regulate  the  prac- 
tice of  the  Court  in  respect  of  the  matters 
to  which  the  act  relates.  The  Orders  which 
are  thus  authorized  to  be  made  an  con- 
fined to  the  matters  to  which  the  act  re- 
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latet.  Now  (with  the  ezoeptI<m  of  the 
clause  for  appoiating  a  third  Vice  Chan- 
cellor, and  the  clause  authorizing  the  Lord 
Chancellor,  after  resigning  the  Great  Seal, 
to  give  judgment  in  any  case  previously 
heard  hy  him,)  the  act  relates  exclusively 
to  the  abolition  of  the  office  of  Master,  and 
to  the  transfer  of  the  proaeeution  of  de- 
crees  and  orders,  and  other  matters  and 
things  previously  under  the  management 
of  the  Masters,  to  the  Judges  sitting  in 
ofaamberB,  and  to  the  machinery  for  effect- 
ing those  ohjeots.  The  sole  purpose  of 
tiio  act  was  to  give  to  the  Judge  in  cham- 
bers, instead  of  the  Maiter,  the  proseeution 
of  decrees  and  ordws  made  by  the  Court, 
and  to  confer  on  him  such  powers  as  might 
he  proper  for  their  due  prosecution  ;  and 
it  was  not  a  purpose  of  the  act  to  give  to 
the  Judge  in  chambers  any  power  to  alter 
or  depart  from  the  decree  which  by  the  act 
he  is  required  to  prosecute,  nor  to  direct 
any  account  or  inquiry  to  he  taken  or  made 
which  should  he  at  variance  with  its  prin- 
eiple.  Therefore,  by  construing  this  20th 
Order  as  enabling  the  Judge,  in  prosecuting 
a  decree  in  chambers,  to  direct  any  fturthec 
seeounta  or  inquiries  to  be  taken  or  made 
which  are  in  conformity  with  its  prindple, 
and  will  assist  in  finally  working  it  out, 
the  Order  comes  within  the  scope  of  the 
authority  given  by  the  38th  section  of 
the  aet ;  but  if  the  Order  is  to  receive  the 
construction  insisted  upon  by  this  sum- 
mons, then  it  is  an  order  which  there  was 
no  authority  to  make.  And  even  if  it 
should  be  thought  too  strong  a  proposition 
that  such  an  Order  would  be  absolutely 
beyond  the  scope  of  the  Lord  Chancellor's 
authority  under  the  act,  this,  at  all  events, 
can  hardly  he  denied,  that  it  is  utterly 
improbable  that  the  Lord  Chancellor,  in- 
tending to  make  a  set  of  Orders  for  the 
purpose  of  wtn-king  out  the  objects  of  the 
act,  should  introduce  this  one  Order,  hav- 
ing for  its  object  a  matter  which  was  not 
in  the  least  degree  contemplated  by  the 
act.  The  effect  of  such  an  Order  would  be 
to  overturn  and  change  the  very  principle 
by  which  the  Court  is  governed  with  re- 
spect to  decrees;  and  if  it  had  been  in- 
tended to  do  so  the  Order  would  not  have 
been  thrust  inappropriately  into  this  set  of 
Orders,  but  would  have  farmed  one  of  the 
Orders  of  the  7th  of  Anguat  1893,  made  in 


poiananee  of  the  1 5  &  1 6  Vict  c  86,  wkich 
was  the  act  for  amending  the  practice  snd 
course  of  procedure  in  the  Court  of  Chan- 
cery. I  have  thus  stated  the  reasons  wbicii 
induce  me  to  arrive  at  the  concluuon,  thit 
the  Judge  cannot,  in  prosecuting  the  otual 
decree  agunst  an  executor  or  admini>tra> 
tor — 1.  e.,  the  decree  that  he  shall  acconnt 
for  what  he  has  received— «ngTaft  upon  it 
an  order  to  take  an  account  of  what  ho 
might  without  his  wilful  default  have  re- 
ceived, or  to  make  him  accountable  for  any 
other  misconduct ;  and  that,  whetb«r  the 
usual  decree  was  made  upon  bill  or  upon 
summons.  A  different  opinion,  howsvcr, 
has  been  expressed  by  one  Ot  my  learned 
colleagues,  for  whose  judgment  I  entertsia 
so  much  respect  that,  notwithstanding  my 
own  decided  views  on  the  subject,  I  should 
have  been  greatly  disposed  to  defer  to  bit 
judgment,  especially  as  it  is  of  great  im< 
portance  that  the  proMedinga  and  ptaetice 
in  the  Judges'  chambers  should  be  unifomi. 
But  as  uniformity  of  practice  in  two  of 
the  Judges*  chambers  would  be  of  ao 
value,  if  it  did  not  extend  to  all  the  four,  I 
thought  it  right  to  ascertain  what  prsctico 
had  been  adopted  on  the  point  in  questioB 
in  the  chambers  of  the  othw  two  Jw%ea^ 
or  at  least  what  were  their  opinions  as  to 
the  practice  which  ought  to  he  adopted 
with  reference  to  the  matter  now  nndei 
consideration ;  and,  upon  consulting  them, 
I  find  that  their  opinions  coincide  with  my 
own.  I  cannot,  therefore,  hesitate  to  de- 
cide this  case  in  accordance  with  my  own 
views,  when  I  find  them  so  confirmed. 
The  summons  will  be  dismiaaed  without 
costs. 


FvLL  ConaT 
or 

March  5, 8.  ^    H.*™  o'h«iil. 

9.10; 
April  24. 

Mortgage  —  EquiUf  of  Redemptiom  " 

Wife's  Estate. 

In  November  1817  a  married  weiaaa 
suffered  a  reeoverjf  6f  reel  «stote  belvigaig 
to  her,  the  uses  being  declared  to  beat ^ 
husband  and  vi/e  should  jointljf  aftpoittt 
uith  reMtthtder  to  kutbaiui  for  Hfftt  r** 
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mtkdtr  to  w\fe  Jor  Uftt  aitd  an  vUimate 
muhdtr  to  the  wife  in  Two  days 
4^lmwarda  ike  hmdtmd  amd  w^e  joinUy 
appainted  to  A.  and  B.  vpon  neh  tnutt  m 
■At  iaj&md  ghwld  appoitUt  and  in  de/at^ 
«fMR  tnutt  oimUar  to  the  twM  before-men^ 
Uned.  In  March  1818  the  hiuband  ap- 
pwHled,  and  A.  and  B.  comsyed  the  ehate 
to  C.  upon  trust  to  sell,  and  to  pay  a  tnm 
edsaneid  to  the  husband,  and  to  pay  the 
residue  to  the  husband,  his  executors,  admi- 
nislralori  or  assigns,  and  to  convey  the  un- 
sold estate  to  the  husband,  his  heirs  or  as- 
lyu,  or  as  he  or  they  should  direct  :— 
Held,  C ovemdinff  the  decision  of  the  Master 
of  the  Rolls),  that  the  deeds  of  1817  and 
1818  could  not  be  regarded  aw  one  (nnu- 
acUan;  and  that  the  deed  of  1818  woe  not 
merdy  a  nwrtgaye,  but  that  the  ulterior 
uses  of  the  deed  of  1817  tMre  completely 
changed  thereby. 

This  was  an  appeal,  by  the  plaintiff,  from 
the  decision  of  Uie  Master  of  the  Rolls, 
who  had  dismissed  the  bill,  with  costs.  The 
plaiotiff  was  the  heir-at-law  of  Mr.  Heather, 
ud  the  defendants  were  tbe  heirs  of  Mrs. 
Heather  his  wife ;  and  the  pluntiff's 
daim  arose  under  tbe  following  circnm- 
itsneea.  In  1817  Mrs.  Heather  was  en- 
titled, as  tenant  in  tail  in  remainder  after 
tbe  death  of  her  moth^t  to  one  undivided 
Hsorth  part  of  certain  xe^  estate ;  and  in 
Novembar  in  that  year  a  recoTery  of  thii 
fourth  part  was  au&red  by  Mn.  Heather. 

By  an  indenture  dated  die  24th  of 
KoTember  1817f  the  uses  of  this  recovCTy 
vere  declared  to  be,  subject  to  the  mother's 
fife  estate,  to  such  uses  as  Mr.  and  Mrs. 
Heather  should  jointly  appoint,  and  ia 
de&Qlt  of  appointment  to  tbe  husband  for 
life,  wiUi  remainder  to  the  wife  for  life,  with 
remainder  to  the  children  of  the  marriage, 
with  the  ultimate  remainder  to  Mn.  Heather 
in  fee.  On  the  26th  of  November  1817 
Mr.  and  Mrs.  Heather,  in  exercise  of  their 
j«nt  power,  appointed  the  property  (sub- 
ject to  the  life  interest)  to  Hunter  and 
Cox,  upon  trust  to  hold  the  aame  np6n 
such  trust*  a*  Heather  should  appoint; 
ud  in  default  for  the  husband  for  life,  or 
until  bankruptcy  or  iusoWeney,  then  for 
the  wife  for  life ;  and  then  upon  the  same 
trasts  as  those  expressed  in  the  deed  of 
the  24tb  of  November  1817. 
Nnr  Snntf,  XXVII.— Chahc. 


By  an  indenture  of  mortgage,  dated  the 
SSth  of  March  1818,  and  made  between 
Heather  of  the  firat  part.  Hunter  and  Cox 
of  the  second  part,  Staples  and  Wheeler  of 
the  third  part,  and  Murch  (a  trustee  for 
Staples  and  Wheeler)  of  the  fourth  part, 
after  reciting  a  previous  contract  for  sale 
of  the  property,  and  reciting  the  before, 
mentioned  deeds,  and  that  Staples  and 
Wheeler  had  advanced  to  Heather  840/., 
Heather  appointed,  and  Hunter  and  Cox 
conveyed  the  one-fourth  part  of  the  estate 
upon  the  trusts  thereinafter  declared  ;  and 
Heather  appointed  and  assigned  one-fourth 
part  of  the  purchase-money  to  Murch  upon 
bust,  in  case  the  340/.  should  not  be  paid, 
with  interest,  before  the  24th  of  June  then 
next,  to  eell  and  reeeive  the  one-fburth 
share  of  the  estate  and  purchase-money, 
and  thereout  to  pay  the  840/,  and  interest, 
and  to  pay  the  residue  thereof  to  Mr. 
Heather,  his  executors,  administrators  or 
assigns,  and  if  any  of  the  real  estate  re- 
mained unsold,  to  convey  the  same  to  Mr. 
Heather,  his  heirs  or  assigns,  or  as  he  or 
they  should  direct.  In  1825  the  mortgage 
was  discharged  by  Heather's  solicitor. 
Heather  died  in  1829,  and  his  widow  took 
out  letters  of  administration  to  his  estate, 
and  paid  the  amount  of  the  mortgage- 
money  to  the  solicitor.  In  1843  Mrs. 
Heather's  mother  died.  The  question* 
therefore,  was  whether  this  real  estate  de- 
volved, under  the  deed  of  March  1818, 
upon  the  plaintiff  as  the  heir-at-law  of 
Mr.  Heather,  or,  under  the  deeds  of  No- 
vember 1817i  upon  the  defendants,  the 
heirs-at-law  of  Mrs.  Heather.  On  the 
22od  of  December  1857  the  Master  of  the 
Rolls  decided  in  favour  of  the  defendants, 
his  Honour  being  of  opinion  that  the  deeds 
of  1817  were  executed  in  contemplation 
of  and  for  the  purpose  of  the  mortg^^  of 
1818,  and  that  they  must  be  taken  toge- 
ther ;  the  consequence  of  which  would  be 
that  the  deed  of  the  25th  of  March  1818 
only  affected  the  property  to  the  extent 
necessary  to  make  tbe  mortgage  efiee* 
tual ;  and  in  the  events  which  had  hap- 
pened the  equity  of  redemption  belonged 
to  the  heirs  of  the  wife,  and  not  of  the 
husband. 

Mr.  R.  Palmer  and  Mr.  W.  D.  lewia, 
for  the  plaintiff,  the  appellant. 
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Mr,  Lkyd  and  Mr,  Smgthg,  fm  Uia 
defendants. 

Mr.  Palmer,  in  nply. 

The  following  csms  were  referred  to : — 

Riueombe  v.  Hare,  A  Dow,  1. 
Jaekton  t.  Innea,  1  Bligb,  104. 
Seeve  t.  HieJu,  2  Sim.  &  S.  403  ;  i.  c. 

4  Law  J.  Rep.  Chanc.  85. 
Bameti  v.  Wilson,  2  You.  &  C.  C.C. 

407 ;  B-  c.  12  Law  J.  Rep.  (m.s.) 

Cbane.  428. 
Fmuonberge  r.  Fitngeraldt  6  Bro.  P.O. 

295 ;  a.  e.  Fitsgibbon,  207. 
Whitbread  t.  Smith,  3  De  Gex,  M. 

&  O.  737 ;  a.  e.  S3  Law  J.  Rep. 

(n.8.)  Cbane.  611. 
EddUatone  t.  CoWim,  Ibid.  1  ;  i.  c.  23 

I^w  J.  Rep.  (k.8.)  Cbane.  480. 
Hipkin  T.  Wihon,  3  De  Oex  &  Sni. 

738;  I.e.  19  Law  J.  Rep.  (n.s.) 

Cbane.  305. 
Fttmden  t.  Hjfde,  2  De  Oex,  M.  &  O. 

684;  I.e.  21  Law  J.  Rep.  (h.b.) 

Cbane.  796. 
y^MOK  T.  Leet  4  Sim.  370* 
Clark  y.  Burgh,  2  Coll.  221 ;  i.  c. 

14  Law  J.  Rep.  (n.b.)  Chanc.  898. 
Jaekmm  t.  Parker,  Amb.  687. 

April  34.  —  The  Lord  Chakcellor 
(after  itating  the  facts  of  the  case)  said, 
that  the  question  entirely  turned  on  the 
indenture  of  the  S5th  of  March  1818,  which 
had  been  executedby  Mr.  Heather,  whether 
it  was  intended  to  be  only  a  mortgage  to 
secure  the  sum  of  340/.,  or  a  re-settlement 
of  the  property  to  new  uses.  The  answer 
to  the  question  depended  very  much  upon 
circumstancea,  as  it  involved  considera- 
tions rather  of  fact  than  of  law.  If  it  were 
allowed  to  speculate  upon  the  intentions 
of  the  parties,  the  probability  was,  that  it 
was  never  intended  to  give  to  the  husband 
more  power  over  the  property  than  to  raise 
money  by  mor^ge.  Diffinent  minds, 
however,  were  differently  i^cted  by  eir- 
cumstances  in  judging  of  intention  ;  there- 
fore, though  the  question  was  one  more  of 
faet  than  of  law,  it  had  been  contended 
that  where  the  equity  of  redemption  had 
been  reserved  in  a  different  maqner  from 
tiie  previous  estate,  there  must  have  been 
an  intention  to  effect  something  more  than 
a  mere  mortgage.     But  in  stating  the 


qnestiim  as  ono  of  intention,  it  woaU  be 
more  correct  to  aay  that  tiie  principle  in 
such  eases  was  to  preanme  agnnat  an  ii- 
tention  to  alter  the  old  settienent  fhiAer 
than  was  necessary  to  effect  tiie  object 
immediately  contemplated.  When  the  wife 
concurred  witii  her  husband  in  mortgagbg 
her  estate,  she  was  eonudered,  in  the 
absence  of  evidence  to  the  contrary,  u 
having  joined  merely  to  effect  the  mort- 
gage ;  and  the  terms  in  which  the  equity 
of  redemption  was  limited  would  not  i^ect 
her  right,  unless  there  was  a  snffident  indi- 
cation of  intentiim  to  vary  the  previoas 
limitation  of  the  estate.  In  WhUbread  r. 
Smith  Lord  Ciwworth  said,  "when  a 
mortgage  is  execated,  the  intention  fried 
facie  is,  that  it  is  a  mortgage,  and  a  mort- 
gage only ;  and  it  is  not  on  slight  expres- 
sions in  the  proviso  for  redemption  that  this 
Court  will  infer  any  contrary  intention.'* 
This  principle  was  most  usually  illustnted 
in  mortgages  by  husband  and  wife.  After 
alluding  to  Ruteombe  v.  Hara  and  Jack- 
ton  V.  Innet,  his  Lordship  referred  to  Feu- 
eonberge  v.  Fitzgerald,  as  reported  in  fi/a- 
g^hon,  207.  where  the  liodtations  wen 
veiy  similar  to  those  in  the  present  case, 
and  the  decision  had  a  dose  application. 
If  he  conid  treat  all  tiie  deeds  of  1 81 7  and 
1818  as  conatituting  one  transaction,  be 
should  act  as  the  Master  of  the  Rolls  had 
done,  and  dismiss  this  bill.  But  he  con- 
sidered that  the  deed  of  March  1818  must 
be  regarded  as  completely  detached  from 
the  deed  of  1817'  It  would  therefore  be 
improper  to  refer  to  any  of  the  considera- 
tions in  the  deed  of  1817  for  the  purpose 
of  construing  the  deed  of  1818.  With 
reference  to  the  authorities,  it  was  not  un- 
important to  remember  that  here  the  power 
was  executed  by  the  husband  only  by  the 
deed  of  1818,  and  therefore  that  the  Court 
had  not  to  deal  with  a  possible  conflict  of 
intentions,  as  would  have  been  the  esse  if 
the  power  had  been  exeented  by  the  boa- 
band  and  wife.  His  Lordship  was  com- 
pelled to  conclude  that  the  ulterior  uses 
limited  by  the  settiement  of  1817  *ere 
completely  changed  by  the  deed  of  1818; 
that  the  latter  deed  was  a  re-settlement, 
the  trustees,  Hunter  and  Cox,  bsnng 
passed  the  legal  estate,  which  they  took: 
under  the  deed  of  1817t  to  new  oaes; 
that  the  new  trustee  waa  not  bronght  in 
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&t  the  parpoM  of  carrying  into  effect  the 
old  uses,  bat  for  the  new  usea  which  were 
nbititated  ;  and  that  neither  Heather  nor 
Uarth  could  be  declared  a  truitee  for  the 
oldntes. 

LoBD  Justice  TaaNBB  eaid  that  he  was 
of  the  same  opinion.  The  queition  wai 
whether  the  deed  of  March  1818  operated 
onlj  to  charge  thie  estate  by  way  of  niort- 
gsge,  or  to  alter  the  limitations  of  the 
estate?  That  depended  on  the  intention 
of  the  parUes,  which  was  to  be  collected 
fiom  die  deed.  On  this  salyect  there  could 
not  be  said  to  be  any  general  rule  appliea- 
hle  to  all  cases,  but  each  case  depended  on 
its  own  circumstances.  The  Court,  how- 
ever, would  not  impute  an  intention  to 
change  the  uses  of  the  settlement,  unless 
it  appeared  by  redtal  or  other  special  cir- 
enmstances.  The  mere  faet,  that  the  equity 
of  redemption  had  be^n  reserved  differently, 
wai  not  of  itself  sufficient.  That  might  be 
sscribed  rather  to  inaccuracy  or  mistake 
than  to  intention.  Certainly  a  deviation 
in  a  slight  d^ree  from  the  mode  in  which 
the  equity  of  redemption  was  originally 
settled,  did  not  of  itself  afford  good  ground 
for  holding  that  the  old  setUenient  was 
disturbed.  This  was,  however,  not  an 
ordinary  ease  of  mortgage.  The  deed  of 
1818  was  not  properly  an  indenture  of 
nortgage,  but  a  trust  for  sale.  It  was  an 
appointment  by  Mr.  Heather,  and  convey- 
ance by  Hunter  and  Cox,  the  trustees,  to  a 
trustee  upon  trust  for  sale,  and  after  pay- 
ment of  the  mortgage-money,  to  pay  the 
surplus  to  Heather.  It  was  not  merely 
aa  appointment  by  persons  having  abso- 
lite  powCT  over  the  estate,  but  also  a  con- 
veyance by  tmstees  who  took  in  default 

appointment.  Theae  fiwts  were  of  im- 
portuee,  in  considering  the  qnestion  of 
intentiwi :  for  there  waa  a  great  difference 
hetween  a  mere  appointment  and  an  ap- 
pointment coupled  with  a  conveyance  by 
the  trustees.  The  trustees  would  not  be 
jnttiSed  in  conveying  to  new  uses,  unless 
the  clear  intenUon  was  to  destroy  the  old 
settlement  of  which  they  were  trustees.  If 
there  were  not  such  an  intention,  they 
would  be  committing  a  breach  of  trust.  In 
ordinary  cases  of  mortgage  by  husband 
and  wife  of  the  wife's  property,  where  the 
Kservation  of  the  equity  of  redemption 
difioed  from  the  limitations  of  a  aettla- 


ment,  the  Court  had  no  such  clue  to  the 
intention  of  the  parties.  But  where  the 
trustees  conveyed  to  altered  uses,  and  they 
could  only  be  justified  in  doing  so  if  there 
had  been  an  intention  to  alter  the  uses, 
either  the  Court  must  impute  to  them  a 
breach  of  trust,  or  else  it  was  bound  to 
consider  that  there  was  an  intention  to 
alter  the  uses.  The  intention  here  evi- 
dently was  not  only  to  create  a  cha^e,  but 
also  to  alter  the  ultimate  limitations.  Re- 
liance was  placed  on  the  part  of  the  re- 
spondents, on  the  recital  of  the  power  of 
appointment  in  the  deed  of  1818;  but 
that  recital  shewed  nothing  as  to  the  ex- 
tent to  which  the  appointor  intended  to 
go.  The  fact  of  the  recital  not  extending 
beyond  the  power  was  rather  unfavourable 
to  the  respondents  than  otherwise.  It  was 
also  contended  by  the  respondents,  that 
the  limitations  of  the  equity  of  redemp- 
tion in  the  deed  of  1818  ought  to  be  dis- 
regarded. Such  a  contention  was  not  war- 
ranted by  the  cases,  and  was  not  maintain- 
able here.  If  the  limitations  could  not  be 
referred  to  mistake  or  inaccuracy,  they 
must  take  effect  according  to  the  terms  in 
which  they  are  made.  The  most  important 
p(»nt  in  the  case  had  been  suigested  by 
Lord  Justice  Knight  Bruce,  vis.  to  whom 
would  the  estate  have  gone  upon  the  pay- 
ment (when  due)  of  the  money  to  secure 
which  it  had  been  conveyed?  His  Lord- 
ship thought  it  would  have  gone  to  Heather 
under  the  ultimate  trust :  he  was  entitled 
to  the  equitable  fee,  subject  to  the  payment 
of  3402.  The  respondents'  ailment  re- 
quired the  Court  to  assume  that  the  aur- 
plus  money,  if  the  estate  had  been  sold 
under  the  tmat  for  sale,  would  have  re- 
verted to  the  uses  of  the  original  setde- 
ment.  But  that  was  wholly  irreeoncilesble 
with  the  provirions  of  the  deed  of  1818. 
There  were  not  wanting  authorities  in  sup- 
port of  this  view.  The  case  of  Fauetm- 
berye  v«  Fitzgerald  was  quite  in  point 
here.  The  cases  were  almost  identical. 
The  observations  of  Lord  St.  Leonards  (1) 
on  the  ease  of  Martin  v.  Mitchell  (2)  were 
very  much  in  favour  of  the  conclusion 
come  to  in  this  ease  by  the  Lord  Chan- 
cellor and  himselC    The  present  ease  was 


(1)  1  Sngd.  Poiren,  370,  6th  adiL 

(2)  2  J.  &  W.  41S. 
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the  exact  eonvene.  HU  Lordihip  wu 
of  opinion  that  Heather,  under  the  deed 
of  1818,  became  entitled  to  the  equitable 
estate  in  fee  subject  to  the  mortgage,  a 
conclusion  to  which  the  Master  of  the 
Rolls  would  probably  have  also  come,  if 
he  had  not  considered  that  the  three  deeds 
were  all  to  he  taken  together  and  to  be 
considered  as  part  of  the  same  transaction. 

Lord  Justice  Knioht  Broce  said, 
that  upon  the  question  whether  the  deeds 
of  1817  ought  to  be  viewed  as  parts  of  the 
same  transaction,  of  which  the  deed  of 
March  1818  was  another  part,  he  should 
abstain  from  expressing  any  opinion.  He 
considered,  however,  that  the  deed  of 
March  1818  ought  to  ba  regarded  ai  a 
mortgage  only. 


M.R. 
1857. 

Dec.  22.    f        NOBLK  O.  BEETT. 

1858. 
Jan.  13. 

Executor*—  Testator' a  Covenant— Lia* 
hility  of  Appropriated  Legacies, 

A  legator,  bt/  hit  »tU,  gave  teveral 
legadeet  among  vhieh  were  two  legadet  of 
2,0002.  eaeht  t^»n  which  a  duty  of  10'. 
per  cent,  was  paid,  and  the  suwe  set  apart 
utUU  the  legatees  attained  tiaenty'jive. 
The  residuary  estate  was  given  to  one  of 
the  executors,  who  was  allowed  to  receive 
and  apply  it  for  his  own  use,  as  the  debts 
and  legacies  of  the  testator  were  considered 
to  be  satisfied.  After  this,  upon  the  expi' 
ration  of  a  lease  which  had  been  granted  to 
the  testator,  an  action  was  brought  against 
the  executors  for  breach  of  covenants  eon- 
tained  therein*  One  of  (Ae  executors  them 
insHhited  two  raite,  the  one  to  aAninister 
the  estate  of  the  testaUtr,  and  the  other  to 
get  the  two  appropriated  legacies  into  court. 
Orders  were  made  itt  each  of  the^  suits  in 
accordance  with  the  prayer,  but  the  rest' 
duary  legatee,  when  pressed  to  pay  the  re- 
siduary estate  into  court,  took  the  benefit  of 
the  Insolvent  Act.  Upon  a  petition  by  the 
creditor  to  obtain  payment  of  his  debt,— 
Held,  that  he  was  entitled  to  enforce  the 
orders  made  in  the  suits,  and  that  the  two 
appropriated  sums  were  liable  to  make  good 
the  debt  claimed  in  the  «c<io»,  together  with 


oU  eosif  inetmred,  though  one  of  the  le§aeies 
had  been  edd  and. assigned  by  the  legates 
to  a  etranger. 

By  a  lease,  dated  the  25  th  ofOctobet 
1824,  Samuel  Webb,  Kenrick  CoDett  and 
Hary  Ann  his  wife,  and  Roland  Wimbore, 
demised  to  Samuel  Hodges,  his  executoi^ 
administrators  and  assigns,  certain  mes- 
suages in  Webb  Street,  Bermondsey,  for 
thirty-one  years  from  the  29th  of  Septem- 
ber 1824  at  a  yearly  rent  of  6Sf.,  and 
subject  to  divers  covenant!,  conditiou 
and  agreements. 

The  reversion  in  the  premises  demised 
became  vested  in  William  Dyson  as  a 
truitea,  to  receive,  pay  and  apply  the 
rents,  issues  and  profits  thereof  for  the 
sole  and  separate  use  of  Elisabeth  Helen 
the  wife  of  John  Launse,  and  he  had  power 
to  give  receipts  and  discharges  for  all 
monies  received. 

Samuel  Hodges,  by  his  will,  dated  tbs 
81st  of  May  1848,  bequeathed  to  his  two 
sons,  Samuel  and  William  Hodges,  2,000f. 
each ;  and  he  directed  that  immediately 
after  his  decease,  4,0001.  abonld  be  in- 
vested in  the  pnUie  funds  in  the  joint 
names  of  his  executors  and  S.  and  W. 
Hodges,  and  so  remain  until  his  two  seas 
should  severally  Utain  Ha  ^a  of  twoityp 
five  years,  at  which  dme  he  directed  that 
the  sums  of  2,000/.  might  be  paid  to  them 
respectively,  and  he  desired  that  either  M 
both  of  them,  after  the  age  of  twenty-one, 
might,  if  he  pleased,  bequeath  the  money 
therein  bequeathed  to  him,  to  his  lawftd 
wife  or  his  issue  by  her,  and  he  desired  that 
until  they  respectively  attained  twenty-five, 
the  interest  of  the  money  so  inveated  should 
be  paid  into  the  hands  of  their  mothei 
Sarah  Brett  as  their  natural  gnardian,  for 
their  maintenance  and  edncati<»i,  or  ia 
case  of  her  decease,  then  into  the  hsadt 
of  the  plaintiff  William  Noble  for  the  sa» 
purpose ;  and  should  either  of  his  said  sons 
die  before  he  attained  twenty-five,  and 
without  having  made  a  will  according  to 
the  condition  above  named,  then  the  tes- 
tator bequeathed  the  whole  4,000/.  to  tbe 
survivor  of  them ;  and  should  they  both 
die  before  they  attained  twenty-five,  snd 
without  having  made  a  will  or  wills  u 
aforesaid,  then  he  desired  that  the  in- 
tereat  of  the  4,000/.  should  be  paid  te 
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Smh  Brett  for  life,  and  at  her  deeeaae  ba 
dirided  rateably  amongtt  her  next-of-kin; 
and  the  testator  bequeathed  all  the  reit  of 
hit  estates  whatsoever  and  wheresoever  to 
Sarab  Brett,  for  her  free  use  and  benefit ; 
and  he  appointed  as  trustees  and  executors 
of  bis  will  the  plaintiff  W.  Noble,  Sarab 
Brett  and  Joseph  Davis.  The  testator 
died  on  the  ISth  of  March  1846.  Under 
the  impTession  that  all  debts  had  been 
satisfied,  each  of  the  two  l^aciea  of  2,0002., 
after  the  payment  of  legacy  duty,  was  in- 
vested in  the  purchase  of  1,8782.  11*.  M., 
consols :  the  one  in  the  namet  of  the  exft- 
cnton  and  Samuel  Hodgea,  and  the  other 
in  die  names  of  the  exeentora  and  W. 
Hodges,  and  Sarah  Brett  was  allowed  to 
receive  the  residue  of  the  estate  of  the 
testator,  amounting  to  about  3082.  8«.  l\d. 

On  the  nth  of  October  1852,  Sarah 
Brett  and  S.  Hodges  mortgaged  the  legacy 
of  2,0002.  to  secure  the  repayment  of  5002. 
and  interest  to  Thomas  Piekworth,  and  on 
the  ISdi  of  November  1853,  they,  In  eon- 
sideration  of 6002..  charged  thesame  2,0002. 
in  favonr  of  William  Balderoon,  with  an 
aonnity  of  452.  for  the  term  therein  men- 
tioned. On  Uie  20th  of  October  1855, 
Thomas  Hayley  purchased  the  same  legacy 
of  2,0002.  for  the  anm  of  1,5002.,  and  out 
of  the  purchase  money  he  discharged  the 
claims  of  Messrs.  Piekworth  and  Balderoon, 
and  paid  the  balance  of  3432.  Is.  Sd.  to 
S.  Hodges,  and  they  joined  in  assigning 
the  legacy  to  T.  Hayley,  his  executors, 
administraton  and  assigns. 

On  the  6th  of  May  1856,  W.  Dyson 
bron^tan  action  in  the  Court  of  Queen's 
Bench  against  the  plaintiff  W.  Noble  and 
Sarah  Brett,  as  executor  and  executrix  of 
the  testator  S.  Hodges  deceased,  to  recover 
damages  for  some  dilapidations  eonaeqnent 
in>on  a  breach  of  die  covenants  contained 
in  the  leue  of  the  25th  of  October  1824. 

On  the  lOdi  of  Jaly  1856.  the  plaintiff 
W.  Noble  filed  his  claim  in  this  court,  and 
diereby  stated  that  J.  Davia,  his  cOtOX- 
«eutor,  had  gone  to  Australia,  and  had, 
as  was  believed,  since  died;  that  Sarah 
Brett  had  received  the  testator's  residuary 
estate,  about  3002.;  that  he  had  not 
retained  any  assets  in  hand  to  pay  the 
debt  for  which  W.  Dyson  had  brought  the 
aetkm,  and  that  if  it  waa  allowed  to  pro- 
ceed, he  ahonld  be  compelled  to  pay  the 


amount  ont  of  hia  own  proper  monies ; 
and  that  he  was  desirous  of  accounting 
for  what  he  had  received  of  the  testator's 
estate,  and  of  having  it  administered  in 
this  court  in  the  presence  of  Sarah  Brett 
and  the  other  persons  interested.  On  the 
22nd  of  November  1656,  an  order  on  the 
claim  was  made,  directing  an  account  of  the 
testator's  estate  and  of  hia  debts  to  be  taken. 
On  the  15th  of  December  1856,  before 
any  inquiries  were  made,  the  plaintiff  filed 
the  bill  in  the  suit  of  Brett  t.  Hodgea  in 
this  court,  and  after  stating  the  facts  before 
detailed,  and  that  T.  Hayley  had  presented 
a  petition  stating  that  S.  Hodges  attained 
twenty.five  on  the  12th  of  July  1856,  and 
that  an  order  had  been  made  by  this  Court 
on  the  19th  of  July  1856,  ordering  that 
the  right  of  transfer  of  the  last-mentioned 
sum  of  1,8722.  lit.  3(i.  consols,  should 
rest  in  W.  Noble,  Sarah  Brett  and  S. 
Hodges,  and  that  T.  Hayley  bad  required 
the  plaintiff  to  concur  in  transferring  the 
1,8722.  11«.  Zd.  consols  to  him  as  pur- 
chaser ;  that  there  were  doubts  as  to  the 
age  of  S.  Hodges,  who,  it  waa  believed, 
waa  sUll  under  the  age  of  twenty-five 
yeara,  and  that  propoaala  had  been  made 
that  Sarah  Brett  and  W.  Hodges  should 
give  a  bond  of  indemnity  to  W.  Noble :  it 
prayed  that  the  two  sums  of  1,8722.  lis. 
Zd.  consols,  and  the  dividends  thereof, 
might  he  scoured  in  court  for  the  benefit 
of  the  persons  entitled  thereto,  and  that 
the  rights  and  interests  of  all  parties  therein 
might  be  declared,  having  regard  to  the 
circumstances  therein  mentioned,  and  that 
this  suit  might  be  supplemental  to  the 
former  suit  (A  Noble  v.  Brett. 

On  the  27th  of  January  1857,  an  order 
was  made  by  one  of  the  Judgea  of  the 
Qaeen'a  Bench,  that  flirther  proceedings 
in  the  action  by  W.  Dyson  should  be 
stayed,  and  that  he  should  go  in  and  prove 
bis  claim  in  the  suit  of  Noble  v.  Brett,  and 
that  the  costs  should  abide  the  event. 

The  chief  clerk,  by  his  certificate  filed 
on  the  3rd  of  April  1 857.  certified  that  the 
only  debt  of  8.  Hodges,  the  testator,  un- 
paid was  the  sum  of  1882.  19«.  \d.,  whioli 
together  with  32.  \s.  10<2.  for  interest  (less 
property  tax)  at  42.  per  cent,  per  annum 
from  the  22nd  of  November  1856  to  the 
date  of  the  certificate,  and  122.  15«.  6(i. 
the  costs  of  the  action,  and  82.  8*.  fbr  costtf 
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of  proof,  making  together  207^.  19*.  Td., 
then  remained  due  to  W.  Dyaon  in  respect 
of  the  breach  or  non-performance  of  the 
covenants  contained  in  the  lease  of  the 
26  th  of  October  1824 ;  and  that  the  per- 
sonal estate  of  the  testator,  applicable  for 
the  payment  of  such  debt,  consisted,  first, 
of  the  sum  of  3082.  8s.  lid.  received  by 
Sarah  Brett  in  1846  as  the  residuary  lega- 
tee ;  secondly,  the  two  turns  of  1,8722. 
lis.  Sd.  consols. 

By  an  order  made  on  the  Ist  of  July 
1857,  in  the  suit  of  Noble  t.  Brettf  Sarah 
Brett  was  directed  to  pay  into  court  the 
•um  of  3082.  8«.  11(2.,  and  the  costs  of  all 
parties  and  of  the  action  wera  ordered  to 
be  taxed  and  paid  thereout ;  and  it  was 
ordered  that  W.  Dyson's  debt  should  then 
be  paid,  and  that  the  balance  should  be 
paid  to  S.  Brett. 

An  attachment  having  been  issued  against 
Sarah  Brett  for  non-compliance  with  the 
order,  she  was  arrested,  but  obtained  her 
discharge  under  the  Insolvent  Debtors 
Act  on  the  2nd  of  November  1857> 

By  an  order  made  on  the  1st  of  July 
1857,  upon  a  motion  for  a  decree  in  the 
suit  of  Breti  v.  Hodges,  W.  Noble,  Sarah 
Brett  and  S.  Hodges  were,  before  the  4th 
of  November  1857,  directed  to  transfer  the 
1,8722.  lit.  3d.  consols,  standing  in  their 
names  jointly  with  Joseph  Davis,  into  the 
cause  of  NiAle  t.  Brettt  to  an  account  to 
be  entiUed  "The  Contingent  Account  of 
8.  Hodges  and  his  assignee  T.  Hayley"; 
and  a  like  order  was  made  with  respect  to 
the  other  sum  of  1,8722.  11*.  Sd.,  which 
was  placed  to  an  acconnt  entitled  "  The 
Contingent  Account  of  W.  Hodges."  The 
dividends,  in  one  instance,  were  ordered  to 
be  paid  to  T.  Hayley,  and,  in  the  other, 
to  Sarah  Brett,  for  the  maintenance  of 
W.  Hodges.  No  order  was  made  as  to 
the  costs  of  this  suit ;  and  the  funds  were 
not  to  be  transferred  without  notice  to  the 
parties  in  the  suit  of  Noble  t.  Brett. 

No  further  steps  were  taken  to  pay  the 
demand ;  and,  finally,  Mr.  Dyson  pre- 
sented this  petition,  praying  that  the  costs 
oi  it  might  be  taxed  and  added  to  his 
debt,  and  that  the  same  with  subsequent 
interest  might  be  paid.  It  also  prayed  the 
Court  to  order  out  of  what  fund  the  debt, 
interest  and  costs  should  be  paid ;  and 
that  the  petitionnr  might  be  at  liberty  to 


prosecute  and  enforce  the  order  of  tiie  1st 
of  July  1857  made  in  Brett  t.  Haiga,  to 
&r  u  the  same  related  to  the  transfer  of 
the  two  sums  of  l,872i.  11«.  Sd.  eonsoU; 
and  that,  if  necessary,  a  moiety  of  the 
debt,  interest  and  costs  might  be  pud  out 
of  each  of  the  said  sums. 

Mr.  G.  L.  Russell,  for  the  petitioner.— 
An  executor  can  proceed  against  a  legatee 
if  any  demand  is  made  against  him  in  re- 
spect of  his  testator.  The  whole  of  a  tes- 
tator's estate,  however  it  may  be  sitaste, 
is  liable  to  indemnify  the  executors ;  and 
even  if  the  residuary  legatee  becomes  bank- 
rupt or  insolvent,  stiU  it  will  not  vitiate 
any  rights  whieh  the  executors  may  have 
against  the  reudue.  L^;»tees  are  not  now 
required  to  ^ve  any  seeutity  to  lefbiid 
upon  a  deficiency  of  assets,  bat  notwith- 
standing that,  the  legatee's  lialnlity  to  re- 
fund remains. 

Waller  v,  Barrett,  atUe,  214. 

Brewer  v.  Poeock,  23  Beav.  310. 

Dean  v.  Allen,  20  Ibid.  1. 

Knatchbull  v.  Feamhead^  3  Myl.  &  Or. 
122. 

March  T.  Russell,  Ibid.  31;  s.e.  6 
Law  J.  Rep.  (n.s.)  Chanc.  303. 

Taiflor  V.  Hawkins,  8  Ves.  209. 

GiUespie  v.  Alexander,  3  Russ.  180. 

Kinderl^  t.  Jervis,  22  Beav.  1 ;  s.  e. 
25  Law  J.  Rep.  (n.b.)  Chanc.  5S8. 

Ram  on  AuetSt  59. 

Williams  on  Executors,  1216,  et  seq. 
and  1808,  et  aeq.  5th  edit. 

Mr.  HaiSt  for  W.  Hodges. 

Mr.  Lloyd  and  Mr.  Hardy,  for  T.  Hsy- 
ley,  insisted  that  he  was  a  purchaser  for 
value  without  notice ;  that  a  general  cre- 
ditor could  have  no  Hen  npon  the  assets  of 
the  testator ;  and  that  he  could  not  folio* 
them  into  the  hands  eitha  of  the  l^atees, 
or  of  a  purchaser,  and  that  hu  only  lemedy 
was  againat  the  executors. 

Orr  T.  Kaineit  2  Ves.  sen.  193. 

Coppm  T.  Cep^nm  2  P.  Wma.  291, 
296. 

Anon.  1  Ibid.  495. 

JevBon  T.  Grant,  8  Swanst.  659. 

Fordham  v.  WalUs,  10  Hare,  217  ;  b.  c. 

22  Law  J.  Rep.  (m.s.)  Chanc.  548. 
Underwood  v.  HsUon^  5  Bear.  36. 
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Jo.  IS^Tbe  Master:  oi  thb  Roui. 
— Tlw  piymoit  of  thn  debt  oat  of  the 
ram  to  be  brought  into  court  and  plteed 
to  the  credit  of  the  cause  of  NtAU  v, 
Brett,  IB  oppoied  hy  T.   Hayley,  the 
pnrcbaMr  of  the  1,872/.  11  a.  3d.  set 
apart  for  S.  Hodges,  on  the  groand  that 
be  is  a  purchaser  of  that  I^^y  for  value, 
withoot  any  notice  of  the  petitioner's 
claim,  or  indeed  any  possible  belief  that  he 
would  not  be  entitled  to  the  legacy,  if  S, 
Ho^es  attains  his  age  of  twenty-five 
yem.    He  contends,  in  support  of  his 
clun,  ^ati  so  br  as  the  petitioner  is  eon- 
caned,  a  gennal  creditor  oan  hare  no  spe- 
eifie  lien  on  the  aaseta  of  the  testator,  and 
tbat  he  eannot  follow  them  into  the  lumdi 
of  the  l^tees,  and  still  less  into  those  of 
the  purchaser  from  them,  but  that  the  cre- 
ditor's remedy  in  such  ease  is  confined  to 
a  personal  remedy  against  the  exeeuton. 
Auaming  this  to  he  the  principle  appli- 
cable to  Ae  present  ease,  still  practically 
tbepetiUoner  must  be  paid;  and  ultimately 
this  qnestion  will  resolve  itself  into  a  con- 
test between  W.  Noble,  the  executor,  and 
T.  Hayley,  the  purchaser.    There  is  no 
doubt  bnt  ibttt  the  petitioner  is,  in  any 
view  of  the  case,  entitled  to  be  paid  hit 
debt ;  the  Judge  at  law  stopped  the  action, 
«ad  made  the  costs  of  it  depend  on  the 
&et  whether  the  plaintiff  W.  Dyson  could 
ntabluh  his  debt  in  equity.    He  has  done 
n,  and  the  propriety  of  the  certificate  is 
not  objected  to,  nor  is  his  debt  disputed; 
and  although  the  Judge  did  not  (as  is  usual 
in  Chancery,  as  a  condition  for  staying  an 
action)  direct  judgment  to  be  entered  up 
for  the  plaintiff  in  the  action,  to  be  dealt 
«ith  as  the  Court  of  Chancery  should 
direct,  still  the  petitioner  must,  in  this 
Court,  be  treated  as  if  he  were  in  exactly 
|he  same  aituation  and  had  recovered  a 
jadgment  agunst  W.  Noble,  and  if  no 
other  meana  of  payment  were  open  to 
tbe  petitioner,  he  is  entitled  to  the  bene- 
fit of  the  personal  remedy  against  the 
necntor,  W.  Noble.  If  that  should  be  so, 
u  W.  Noble,  the  executor  in  that  case,  to 
]>Mr  the  loss  himself,  or  if  not  the  whole, 
H  he  to  bear  any  portion  of  the  loss  ;  and 
if  so,  to  what  extent?  He  has  been  guilty 
of  DO  intentional  breach  of  trust,  nor  has 
he  in  any  reapect  &iled  in  his  duty,  unless 
it  be  a  fidlure  by  not  having  set  apart  aaieta 


to  nMet  a  poasiUe  contingency  which  no 
one  knew  of  or  antidpated.  But,  on  the 
other  hand,  it  ii  contended,  that  he  most 
take  the  consequences  of  having  acted  not 
under  the  authority  of  tbe  Court,  and  that  an 
executor,  having  once  assented  to  a  legacy, 
and  parted  with  the  fund,  has  thereby  lost 
all  right  to  follow  it,  or  to  obtain  a  restitu- 
tion of  the  fund  itael^  and  that  his  remedy 
is  confined  to  a  personal  remedy  by  action 
against  the  legatee  whom  he  has  paid,  or 
to  whom  he  has  delivered  the  legacy ; 
which  remedy,  however,  in  the  present 
oaie  wouid  be  futile.  Tbit  I  do  not  con- 
sider myself  called  upon  to  decide  on  the 
present  occasion,  because  admitting,  as  it 
has  been  argued,  Uiat  tbe  right  of  the  cre- 
ditor and  of  the  executor  to  attach  tbe  fiind 
itself,  is  limited  to  the  case  where  tbe  exe- 
cutor or  the  Court  has  not  parted  with  the 
contronl  over  it,  I  am  of  opinion  tiiat  this 
principle  does  not  apply  upon  the  present 
occasion ;  but  that  the  executor  has  not 
parted  with  his  dominion  over  the  fund, 
and  that  the  Court  has  pmsession  of  the 
fund  for  the  purpose  of  administering  the 
estate  of  the  testator.  I  think  it  imma- 
terial for  this  purpose  whether  the  ordm 
of  the  let  of  July  1857,  directing  tiiese 
two  sums  to  be  brought  into  court,  have  or 
have  not  hitherto  been  acted  upon.  They 
may  be  enforced ;  and  I  shall  deal  with 
this  case  in  the  same  manner  as  if  they  had 
been  carried  into  effect  before  the  petition 
was  presented.  The  fund  stood  in  the 
names  of  the  three  executors  and  the  lega- 
tees, who  had  not  attained  the  age  when 
each  was  entitled  to  receive  the  capital,  and 
the  dividends  were  applied  for  maintenance. 
It  is  ai^ued  that  this  was  as  complete  a 
payment  as  if  three  other  persons  had  been 
constituted  trustees,  into  whose  names  the 
funds  had  been  transferred  ;  that  as  soon 
as  the  transfer  took  place,  the  ofiBee  of 
executor  ceased  and  that  of  trustee  began, 
as  it  did  in  the  case  of  Phillipo  v.  iUMH 
ninffs  (1),  and  to  a  certain  extent  this  ii 
undoubtedly  true  ;  but  it  is  impossible  to 
hold  that  in  consequence  of  such  transfer 
tbe  executor  is  bound  personally  to  pay 
any  debt  of  his  testator  which  he  was  igno- 
rant of;  and  that  although  assets  of  that 
very  testator  are  standing  in  his  name, 

(1)  3  Ujl.  &  Cr.  809. 
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jointlj  with  that  of  othen,  he  miut  be 
driven  to  an  action  against  the  cestui  qut 
tnut  to  recover  payment  of  the  debt,  or 
of  hit  proportion  of  it.  He  is,  no  doubt, 
bonnd  jtuUy  to  apportion  the  debt  amongst 
the  penoni  equally  liable  to  contribute, 
and  he  must  alio  exhaiut  the  fundi  pri- 
marily liable  for  thii  purpose ;  and  the 
principal  difficulty  I  kit  in  Uiii  ease  daring 
the  aignment  arose  from  this  cireumatance : 
whether  the  question  did  not  now  arise  as 
to  the  propriety  of  the  payment  made  by 
the  executor  to  the  residuary  legatee,  and 
whether  the  legatees  are  not  entitled  to  say 
to  the  executor,  "  You  have  paid  away  the 
residue,  which  is  the  fund  primarily  appli- 
cable to  the  payment  of  this  debt,  and  yon 
have  done  so  In  your  own  wrong,  and 
because  you  eannot  repair  the  effect  of 
your  own  incaution,  you  are  not  entitled 
to  make  us  pay  for  it,  any  more  than  you 
would  be  entitled  if  the  Ainds  were  all  here, 
or  if  there  were  no  residue,  to  throw  the 
whole  debt  on  that  pardeular  legacy  which 
has  not  been  parted  with  by  the  legatee.'* 
If  I  thoi^ht  that  Mr.  Hay  ley  was  to  be 
treated  as  the  purchaser  of  a  fund  or  legacy 
which  had  been  paid  or  delivered  to  the 
legatee,  I  should  find  it  extremely  diffi- 
cult, consistently  with  authority  or  prin- 
ciple, to  make  him  pay  any  portion  of  the 
debt,  and  in  that  c^se  it  would  be  equally 
difficult  to  make  the  remaining  legatee  pay 
the  whole  debt.  And  if,  according  to  prin- 
nple  and  authority,  it  is  settled  that  the 
legatee  is  only  liable  to  pay  his  proportion 
of  the  debt,  without  regard  to  the  fact 
whether  the  remaining  proportion  can  be 
recovered  from  the  other  legatees,  who  an 
equally  liable,  it  would  seem  difficult  to 
hold  that  the  same  principle  did  not  also 
apply  to  the  case  of  a  residue,  where  the 
residuary  legatee  had  received  the  fund 
which  was  primarily  liable  for  payment 
of  the  debt.  I  am,  however,  as  I  before 
observed,  relieved  from  deciding  this  ques- 
tion at  present,  because,  in  my  opinion, 
the  order  of  this  Court  I  have  already 
referred  to  places  the  funds  under  the  au- 
thority of  this  Court  for  the  administration 
of  the  testator's  estate,  and  the  certificate, 
which  has  been  duly  approved,  and  is  not 
contested,  finds  these  sums  to  be  sped- 
fically  applicable  to  the  payment  of  this 
debt  of  the  petitioner.    I  am  of  opinion. 


therefore,  that  Mr.  Hayley  cannot,  as  the 
fund  still  remained  in  the  names  of  the 
executors,  together  with  that  of  the  legatee, 
successfully  contend  that  they  had  parted 
with  all  controul  over  it,  or  that  H  wm 
freed  firora  all  daima  in  respect  of  the  tes- 
tator's estate,  as  he  might  lUTa  done  if  the 
fund  had  been  actually  paid  or  transferred 
to  the  Isgatee.  Mr.  Hayley  made  no  m- 
quiry  of  Uie  executors,  and  did  not  act  oa 
die  &ith  of  any  assurance  made  by  them 
to  the  effect  that  he  might  safely  advance 
his  money  upon  the  security  of  thisl^acy, 
nor  has  he  or  any  other  person  disputed  the 
accuracy  of  the  certificate.  I  am  erase- 
quently  of  opinion  that  the  petitioner  is 
entitled  to  be  paid  his  debt  out  of  these  two 
sums,  whatever  may  be  the  rights  of  the 
legatees,  or  of  the  persons  claiming  uada 
them,  if  any, as  against  the  exeeators,  which 
ii  a  question  that  does  not  propeily  come 
before  me  on  this  petition.  I  shall  there- 
fore, on  the  preaent  occanon,  make  aa 
order,  which  .will  be  snbstantiaJly  accord- 
ing to  the  prayer  of  the  petition :  via.  Ordn 
payment  of  the  amount  found  due  to  the 
petitioner,  together  with  the  costs  of  the 
petition,  to  be  paid  in  equal  moieties,  out 
of  the  two  sums  of  l,872i.  lU.  3d. ;  and 
for  this  purpose  the  petitioner  is  to  he  at 
liberty  to  prosecute  the  order  of  the  1st  of 
July  1857.  This  order  is  to  be  without 
prejudice  U>  any  question  in  the  cause; 
and  let  the  cosU  of  all  the  respondents  to 
this  petition  be  costs  in  the  eaose. 


LoaOS  JVSTICBS. 

Feb.  19,  20,  22,  23;  S-khight  v.  bowtii. 
May  7.  i 

Statute  of  Limitatioru — Express  Tnat 
'—Stale  Demand— Champerty — /tedeaip- 
/ion  by  Annuitants — Offer  by  BiU  not  e«- 
foTced  if  Inequitable— 2teeount»—Consine- 
tive  NoUee. 

Sir  G.  B,  the  tenant  for  life  of  the  R. 
estate,  in  March  1614,  granted  six  redeem- 
able annuities  charged  on  his  life  estate. 
By  a  deed  of  even  date  ^e  appointed  a  re- 
eeiver  of  the  rents  of  the  B,  estate,  and 
directed  that  the  six  anmuiies  should  bepi^ 
pari  passu.  By  another  deed  of  eeen 
he  conveyed  his  ttfe  estaie  to  a  <n»tee,  npen 
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taif;  if  iefawk  •XokU  he  made  in  paytiunt 
^  ike  tlx  amuUtiet,  to  sell  the  eataie  and 
fey  the  ammitiet.    In  August  1814  Sir 
0,  B.  grunted  three  annuities,  and  by  deed 
of  even  date  he  directed  the  receivers  and 
Ae  trustee  to  pay  the  whole  nine  annuities  out 
ef  ike  rents  pari  passu.  Notice  was  given  to 
tiu  receivers  and  trustee,  and  the  latter 
entered  into  poeteetion  and  paid  the  annui- 
ties, and  also  the  interest  on  a  mortgage 
( charged  on  the  estates,  ondwhieA  had  bnn 
ut^ied  hjf  Sw  <?.  J9.  after  the  grant  of  the 
three  amuHtM*  J,  frirt  on^  /h*  «  very  ehort 
time,  after  vAiei  the  renU  were  onfy 
aentfir  wu/memt  of  <Ae  si*  ammlfiM.  1% 
1846  a,  B,  the  tenant  in  tail  of  the  R,  estate, 
purchased  the  six  annuities,  and  having 
become  entitled  to  the  abovC'mentioaed  mort- 
gage he  obtained  possession  of  the  estate^ 
/■  1855,  forty  years  after  the  last  payment 
tt  respect  of  the  three  annuities,  the  three 
onmutants  filed  their  bill  for  an  account. 
During  the  pendency  of  another  suit,  relating 
te  the  ineunAraneet  on  the  R.  estate,  the 
interest  of  tome  ^f  these  annuitants  was  pvr- 
dtasedl^  the  eoUeUor  ef  one      the  other 
perUet  to  that  suit,  who  eoeenanted  to  In- 
ieenify  hie  vemdore  against  past  and  future 
tilt,  md  he  joined  as  a  plaintiff  m  this 
nA.    The  Master  of  the  RoUs  decided 
Aat  the  deed  of  receivership  and  trust 
created  a  trust  for  the  benefit  of  the  ineum- 
imneers;  that  the  plaintiffs  were  not  barred 
by  the  Statute  of  Limitations ;  that  they 
vere  entitled  to  an  aeeeunt ;  that  the  pur- 
cAoter  of  the  mortgage  from  Sir  O.  B.  had 
nstiee  of  the  trust;  that  after  hi*  death  the 
isterett  on  the  mortgeufe  was  subject  to  the 
payment  of  the  anmiities;  and  thtU  the 
perehase  bg  <Ae  eeUeUar  was  mot  open  to 
ttjeeHom  eu  ehamgfer^*    On  appeal,  it  was 
heid,  by  Lard  JusUee  Tmmer,  aMrmM  the 
iaeru  ^  the  Matter  of  the  RoUst  (Lord 
AitiM  Kn^ht  Bruce  doubting,  and  not 
ennting,J first,  that  an  express  trust  under 
the  i5th  section  of  the  Statute  of  Limitations 
4-  4  Will.  4.  e.  U7.)  was  created  in  the 
Teeeiftrs  and  trustee,  and  that  that  section 
ep^ics  to  the  case  of  one  cestui  que  trust 
evading  antaher,  and  that,  therefore,  the 
phant^  were  not  barred  by  the  statute; 
leeontUy,  that  by  reason  of  the  express  trust 
the  plaintiffs*  ekum  was  not  a  stale  demand  ; 
thtrlly,  that  allhemgh  the  plaint^s  had  by 
iMr  bUl  offored  to  redeem  prior  mcwm- 


branees,  the  Comrt  would  net  heJd  them  to 
that  offer,  the  same  being  inequitable  ; 
fourthly,  that  the  purchaser  of  the  mortgage 
had  constructive  notice  of  the  trust  for  the 
annuitants  by  receiving  interest  on  the  mort- 
gage from  the  trustee;  fifthly,  that  the 
purchase  by  the  solicitor  was  free  from 
champerty,  and  that  even  if  it  had  been  a 
purchase  from  his  own  client  no  objection  on 
that  ground  eould  be  maintained  by  a  third 
party;  and  sixthly,  that  the  direetion  of 
the  aceounte  was  correct. 

The  foregoing  head-note  will,  with  the 
preliminary  statement  of  Lord  Jnitioa 
Tomer  and  the  drtails  he  giTee  from  the 
report  of  this  case  in  Mr.  Beavan's  Reports 
(1),  be  a  sufficient  introduction  of  this 
appeal  from  a  decision  of  tiie  Matter  of 
the  Rolls. 

There  irere  two  petitions  of  appeal,  one 
by  Mr.  Geoi^  Bowyer  and  the  other  by 
Mr.  Edward  Kynaiton  Bridger  and  other 
defendants. 

Mr,  Selwyn  and  Mr.  Hislop  Clarke,  for 
the  plaintifis,  supported  the  decree  of  the 
Court  below. 

Mr.  Roll  and  Mr.  Wkhene,  for  the 

appellant,  Mr.  George  Bowyer. 

Mr.  Foltett  and  Mr.  FreeUng,  for  the 
defendant  Donovan. 

Mr.  Roundell  Palmer  and  Mr.  Druce, 
for  the  lax.  annuitants. 

The  arguments  urged  on  the  appeals  are 
fully  and  earefiilly  stated  by  Lend  Justice 
Turner,  and  the  principal  cases  are  enume- 
rated in  the  judgment.  There  were  some 
others  cited,  not  referred  to  in  the  Court 
below,  as  follows : — 

WiWam  r.  Protheroe,  5  Bukg.  309. 
Harrin0on  t.  Long,  S  Myl.  £  K.  590. 
Holford  T.  Bnmell,  1  Vern.  448. 
Burrell  v.  Lord  Egremont,   7  Bear. 

205,  235  ;  s.c.  IS  Law  J.  Rep.(N.8.) 

Chanc.  809. 
Melling  r.  Leak,  16  Com.  B.  Rep. 

652 ;  s.  e.  34  Law  J.  Rep.  (h.8.) 

CP.  187. 
Ware  r.  Lord  Egmont,  4  De  Qtx, 

M.  &  G.  400 ;  s.  c.  24  Law  J.  Rep. 

(ir.8.)  Chano.  861. 

(1)  28BeaT.«09;  i.e.  28  Liv  J.  Rep.  (ir.i.) 
Chano.  788. 
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The  Attorney  Qentral  v.  Slepkene,  6 
Ibid.  Ill;  B.C.  35  Law  J.  Rep. 
(jf.s.)  Chaiic.  888. 

May  7>— LoHD  Jdsticb  Turner. — In 
this  case  there  weie  two  appeals  from  a 
decree  of  the  Matter  of  the  Rolls.  ,  The 
general  outline  of  the  case  may  be  thus 
stated.  The  plaintiffs  in  the  suit,  and  some 
of  the  defendants,  are  interested  in  three 
several  anauitiei  which  were  granted  by  the 
defendant  Sir  Q.  Bowyer,  by  three  several 
indentures,  dated  the  30th  of  August  1614, 
and  which  were  by  those  indentures  charged 
npon  the  defendant  Sir  G,  Bowyer's  life 
interest  in  an  estate  called  the  Radley 
estate.  The  other  deilSndantB  are  variously 
interested  ia  a  mortgage  upon  the  Radley 
estate ;  in  a  sum  charged  upon  Uiat  estate 
for  portions ;  in  a  judgment  entered  up 
^lainat  the  defendant  Sir  O.  Bowyer,  by 
the  late  Alexander  Donovan,  for  aecuring 
an  annuity  granted  to  him;  and  in  «x 
other  several  annuities  which  were  granted 
by  the  defendant  Sir  G.  Bowyer,  by  six 
several  indentures,  dated  the  14th  and  16th 
of  March  1814,  and  which  were  by  those 
indentures  also  charged  upon  the  defen* 
dant  Sir  G.  Bowyer's  life  interest  in  the 
Radley  esUte.  The  bill  is  filed  for  the 
purpose  of  rendering  the  life  estate  of  Sir 
G.  Bowyer  available  for  the  payment  of 
thfr- annuities  in  which  the  plaintiffs  are 
interested,  and  which  are  called  "  the  three 
annuities";  and  for  establishing  the  prior- 
ity of  these  annuities  over  some  of  the 
other  charges  on  the  life  estate,  or,  fdling 
that  case,  fat  redeeming  those  other  charges. 
It  has  never  been  disputed  that  the  mort- 
gage and  the  charge  for  portions  had 
priority  over  the  three  annuities,  and  it  is 
not  now  disputed  that  the  six  annuitants 
have  priority  over  the  plaintiffs  in  respect 
of  the  three  annuities,  but  the  plaintiffs  by 
their  hill  claim  to  rank  pari  pauu  with  the 
six  annuitants ;  and  it  was  not  until  shortly 
before  the  hearing  of  the  cause  that  this 
claim  was  abandoned.  The  defendant 
Mr.  G.  Bowyer,  who  claims  to  be  entitled 
to  the  mortgage  and  the  charge  for  por- 
ticms,  and  to  be  entitled  also  to  the  six 
annuitieB,  sul^eet  to  the  mortgages  which 
he  has  made  of  them  in  fovour  of  some  of 
the  other  defendants,  has  been  for  some 
time  past  in  poitession  or  receipt  of  the 


rents  and  profits  of  the  estate ;  sad  it 
appears  that  the  defendant  fidward  Kynas* 
ton  Bridger,  who  has  eome  interest  u 
mortgagee  in  the  six  annuities,  or  some  of 
them,  waa  also  many  yean  ago  in  ree«^ 
of  the  rents  of  the  eatate  for  some  shut 
period  of  time.    The  deoree  has  directed 
an  account  against  these  defendants ;  sod 
they  are  the  partiea  1^  whom  the  appeslt 
before  us  have  been  presented.    Sach  is 
the  general  outline  of  the  case  ;  bat  it  in- 
Tolves  many  points,  and,  in  order  to  snive 
at  a  jnst  eonclusion  upon  them,  itis  neoes- 
sary  to  apply  to  the  oonsideration  of  each 
point  the  facta  and  circumstances  by  which 
it  is  more  immediately  affected.  The  decree 
under  appeal  has  treated  the  three  annui- 
ties aa  subsisUng  charges  on  the  estate,  and 
has  given  the  plaintifis  relief  npon  th»t 
footing ;  but  the  appellants  contend  that 
these  annuities  are  barred  and  extii^pusfaad 
by  the  Sutnte  of  Limitations,  8  &  4  Villi, 
c.  27>    I  propose  firs^  to  eonaider  that 
question.  The  bets  of  this  case  are  atated 
with  quite  sufficient  aocuracy,  ibr  the  pnr^ 
pose  of  the  observations  that  I  have  to 
make,  in  the  report  in  23  Beav.  609.  It 
appears  by  that  report  that  Sir  G.  Bowyer, 
in  and  prior  to  the  year  1814,  waa  equit- 
able tenant  fbr  life,  witiiout  impeachment 
of  waste,  of  the  Radley  estate,  subject  to 
four  incamhrances :  first,  a  mortgage  for 
9,5601.,  to  which  Mr.  G.  Bowyer  now 
claims  to  be  entitled,  which  vraa  vested  in 
Henrietta  Lady  Bowyer,  for  life,  with  tbe 
absolute  interest  in  zeTersion  in  Sir  O. 
Bowyer ;  secondly,  7,1 due  to  the  irar 
brothen  uid  siaten  of  Sir  O.  Bowy« 
(being  a  reddne  of  a  charge  oi  10,0001. 
npon  the  estate  for  portions  of  the  younger 
children  of  the  prior  owner  of  the  estate) ; 
thirdly,  an  annuity  of  802.,  which  haa  cb- 
termined ;  and  fourthly,  another  annui^ 
of  2502.,  which  has  since  determined.  Th^ 
was  the  state  of  themattniu  1814.  While 
Sir  G.  Bowyer  was  thus  entitled,  Dcmovan 
obtaioed  a  judgment  ^laiost  him  in  re^ 
spect  of  the  security  for  three  aonuiliM» 
the  consideration  of  which  waa  7,7^* 
and  this  judgment  was  entered  up  in  Marsh 
1814.    On  the  35ib  of  June  1814,  Sk 
G.  Bowya,  in  eonaidemtion  trf  15,994^ 
granted  the  six  annuities  to  nx.  penont 
whom  I  have  mentioned,  and  aftenrasds 
executed  a  deed  of  the  28dL  of  June  1814, 
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aide  between  Sir  6.  Bowyer,  of  the  flrtt 
part,  the  rix  annaitantB  of  Aeieoond,  third* 
fooitb,  fifth,  sixth  and  terentfa  parts,  and 
two  gentlemen,  of  the  names  of  Ballachey 
and  Ralfe,  of  the  eighth  part  (being  a  deed 
which  is  c«lled  throughout  "  the  receiver- 
■hip  deed").    It  recites  first  of  all  the 
deetd  granting  the  annnitiea ;  it  then  reoitee 
u  ^recment  that  it  should  be  lawful  for 
Sir  0.  Bowyer,  hj  mortgage  or  grant  of 
annuity,  to  ndae  any  Airther  sum  not  ex- 
eMmg  in  Uie  whole  (ineluding  the  eonsi- 
deiations  ll»r  the  aiz  annuities  already 
grsoted,  and  ineluding  also  any  judgment 
wiiieh,  at  the  time  of  sueh  farther  sum 
beii^  raised,  might  be  available  against 
the  said  hereditaments)  the  sum  of  30,0001. ; 
so  that  he  had  power  to  raise  rather  more 
than  4,000i.,  subject  to  the  questipn  whe- 
ther DonoTui's  judgment  would  fill  up  the 
4,000'. ;  and  that  sueh  further  grants  or 
mortgages  should  stand  and  be  entitled 
pari  passu  with  the  six.    Then  there  was 
the  recital  of  the  six  annuities ;  and  the 
deed  witnused  that,  in  consideration  of 
these  auina  which  had  been  paid,  amount- 
iag  to  15,9942.,  Sir  O.  Bowyer  appointed 
Bwadiey  and  Balfe  hia  agents  to  reoeire 
Ae  rents  of  the  estate^  and  to  take  all  law- 
fdl  steps,  by  action,  distress  or  otherwise, 
to  obtain  payment  thereof ;  and  be  directed 
the  tenants  to  pay  to  Ballachey  and  Ralfe, 
and  declared  that  their  receipts  should  be 
good  discharges  to  the  tenants.    Tbe  in- 
denture then  went  on  to  declare  that  all 
the  rents  and  profits  so  to  be  received  by 
Ballachey  and  Ralfe,  should  be  applied 
npon  and  for  the  trusts,  intents,  and  pur- 
poiea  after  nentioned,  that  is  to  say,  upon 
tmst,  6nt,  to  pay  taxes  and  rates  ;  in  die 
■cxt  place,  to  pay  the  intenst  on  the 
lOfOOOiL,  that  being  theeha^  upon  which 
the  7,125^  aroie,  the  chai^  far  portions ; 
and  in  the  next  place  to  pay  two  annuitiea 
of  2B01.  and  30^. ;  and,  in  the  next  place, 
to  pay  to  the  six  annuitants,  and  such 
other  grantees  of  annuities  and  mor^agees 
u  might  advance  any  further  sum  or  sums 
of  money  on  the  security  of  the  said  here- 
ditaments, pursuant  to  the  terms  of  tbe 
proviso,  that  is,  referring  to  the  power 
Sir  O.  Bowyer  haid  to  create  further  charges 
so  as  to  make  up  Uiis  15,094/.  to  the 
90,0001. ;  to  pay  adl  these  annuities  pari 
t§tm  ;  and,  lastly,  that  they  should  pay 


lo  Sir  G.  Bowyer  or  his  assist,  or  to  such 

person  or  persons  as  he  or  they  should 
direct,  the  clear  residue  of  the  rents  and 
profits ;  and  that  out  of  such  residue  should 
he  deducted  a  commission  of  5/.  per  cent, 
on  the  gross  amount  received,  and  also  the 
coats  and  expenses  to  which  the  receivers 
n^ht  be  put.    The  deed  also  contained  a 
eovenant  by  Sir  G.  Bowyer  not  to  revoke 
the  powers  therein  contained  without  the 
consent  of  the  six  annuitants,  and  that  if 
the  receivers,  or  any  of  them,  ahonld  diei 
or  reflue,  at  become  incapable  of  actings 
Sir  O.  Bowyer  should  appoint  such  oth«r 
person  or  persona  in  their  place  as  tbe  six 
annuitants,  or  the  major  part  of  them, 
should  appoint.    Then  a  power  was  given 
to  the  six  annuitants  themselves  to  make 
that  appointment,  if  Sir  G.  Bowyer  refused 
or  neglected  to  make  it.    That  deed,  it 
is  to  be  observed,  took  no  notice  of  the 
9,560/.  mortgage  which  was  the  first  charge 
on  the  Radley  estate.    The  receivership 
deed  having  been  executed.  Sir  O.  Bowyert 
on  the  same  day,  the  28th  of  June  1814, 
executed  another  deed,  called  "  the  trust 
deed,"  by  whieh  he  appointed  Bridgeri 
who,  it  appears,  was  a  partner  of  Ballaohoy, 
one  of  the  receivers,  to  be  a  trustee  of  the 
Radley  estate ;  and  by  that  deed,  which 
was  made  by  himself  of  the  first  part,  the 
six  annuitants  of  the  six  following  parts, 
and  £.  Bridger  of  the  eighth  part,  after 
reciting  the  receivership  deed  and  the  agree- 
ment made  when -the  six  annuities  were 
granted,  that  the  hereditaments,  charged 
with  the  annuities,  should  be  conveyed  to 
the  use  of  E.  Bridger,  his  heirs  and  assigns, 
upon  trust  for  better  securing  the  payment 
of  the  six  annuities,  and  fdso  any  other 
annuities,  or  the  interest  of  any  mortgages, 
which  might  thereafter  be  charged  upon 
the  hereditaments,  under  the  proviso  al- 
ready mentioned ;  it  was  witnessed,  that  in 
consideration  of  the  sums  paid  for  the  pur- 
chase of  the  six  annuities,  Sir  O.  Bowyer 
eon  veyed  the  Radley  estate,and  all  bis  estate, 
right,  title  and  interest  therein,  to  hold  to 
Edward  Bridger,  his  heirs  and  assigns, 
during  the  life  of  Sir  G.  Bowyer,  subject 
to  the  charges  of  10,000/.  (that  is,  tbe  por- 
tions) and  the  two  annnitiea  of  250/.  and 
30/.,  upon  trust,  to  permit  Sir  G.  Bowyet 
to  receive  the  rents  until  default  should  be 
made  in  payment  of  some  one  of  the  nz 
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anmiitSes  or  other  annnitiei  to  "be  granted 
as  aforeuud,  for  the  ipace  of  rixty  day*, 
and  thereupon  to  sell  the  said  heredita- 
menta,  and  itand  poisesied  of  the  proceeds 
and  apply  the  same,  first,  in  payment  of 
the  expenses,  then  to  pay  the  six  annui- 
tants and  subsequent  annuitants^  and 
subject  thereto,  for  Sir  O.  Bowyer,  his 
executors,  administrators  and  assigns.  I 
observe  in  this  report  that  it  is  not  men- 
tioned that  there  was  in  this  deed  a  tmst 
of  the  rents  and  profits  until  sale.  What- 
£Ter  interpretation  might  be  put  on  those 
vords,  in  my  view  of  the  case,  as  it  at 
present  appears,  the  omission  of  that  in  the 
report  is  not  material  to  the  present  ease. 
Under  these  deeds,  Ballachey  was  put  into 
the  possession  of  the  rents  as  receiver. 
Afterwards  Sir  O.  Bowyer  (professing  to 
act  under  the  power  which  was  contained 
in  the  original  recdvership  deed  and  trust 
deed,  to  raise  a  Airther  sum  amounting  to 
4,000f.  and  upwards)  granted  three  an- 
nuities to  Knight,  Bernard,  and  King,  in 
consideration  of  a  further  snm  of  3,997'., 
and  charged  those  annuities  on  his  life 
interest  in  the  Radley  estate.  Therefore, 
he  at  that  time  treated  the  judgment  of 
Donovan  as  not  being  included  in,  and  not 
forming  any  part  of,  the  20,000/.  which  he 
bad  reserved  power  to  raise  under  the  an- 
nuity deed.  Then  by  these  deeds  of  the 
80th  of  August  1 8 1 4,  he  granted  to  Knight, 
Bernard,  and  King,  three  several  annuities 
of  28SI.  for  his  life,  issuing  ont  of,  and 
charged  on,  his  life  interest  in  the  Radley 
estate.  Each  of  these  deeds  recited  that 
he  was  seised  of  the  Radley  estate  for  an 
estate  of  freehold  during  his  life  without 
impeachment  of  waste,  subject  to  the  sum 
of  10,0001.,  portions  and  interest  charged 
thereon,  and  to  an  annuity  of  250/.  to 
Henrietta  Lady  Bowyer,  again  omitting 
any  reference  to  the  9,560/.  mortgage  ; 
and  in  each  of  these  three  annuity  deeds, 
Bir  G.  Bowyer  covenanted  to  pay  the 
Uiree  annuities,  that  he  had  good  right 
to  grant  the  three  annuities,  and  to  grant 
powers  and  remedies  for  compelling  pay- 
ment of  them,  and  to  chuge  them  upon 
the  Ra^y  estate,  and  tluit  the  estate 
should  continue  chaq^  with  them,  and 
liable  to  distress  and  entry  for  the  recovery 
of  the  same,  and  he  indemnified  them 
against  the  chaigea  and  incumbrances 


thereinbefore  toenfioned,  and  all  ote 
charges  and  incumbrances  whatsoever.  I 
need  not  enter  into  the  qnestion,  hot  U 
^vpears  that  the  three  annuitants  had  cob- 
atructive  notice  of  Donovan's  judgmnt. 
It  is  immaterial  in  the  present  view  of  As 
case,  whether  that  was  so  or  not,  the  elsin 
of  the  parties  to  rank  pari  pattu  having 
been  abandoned.  Some  questions  wen 
raised  before  the  Master  of  the  Rolls  which 
have  not  been  raised  before  us,  on  the 
validity  of  these  annuity  deeds,  with  refer* 
ence  to  the  defects  in  the  metnorial.  No- 
thing was  said  before  us  on  that  questioii. 
But  a  very  important  point  of  the  esse 
arises  on  the  next  deed,  which  was  exeented 
by  Sir  G.  Bowyer.  It  appears  that  on  the 
same  day  on  which  he  granted  the  three 
annuities,  he  executed  a  deed,  which  bsi 
been  called  the  deed  of  dirsetion,  to  the  re> 
ceiTers,  Ballachey  and  Ralfe,  and  to  Bxidger, 
the  trustee,  by  which  be  directed  them  to 
pay  certain  rents  of  the  Radley  estate  to 
the  three  annuitants.  That  deed  was  made 
between  Sir  G.  Bowyer  of  the  first  part, 
and  the  three  annuitants  of  the  second, 
third,  and  fourth  parts.  It  recited  the 
granting  of  the  six  annuities,  and  recited 
the  trust  deed  by  which  the  life  estate 
had  been  conveyed  to  Bridger,  upon  tmst 
for  sale  to  secure  the  annuities.  It  re* 
cited  the  receivership  deed,  by  which  the 
trusts  had  been  declared  of  the  rents  and 
profits  to  be  reeeived  by  Ballachey,  the 
receiver.  Then  it  redted  the  granting  of 
the  three  annuities,  and  witnesud  that  in 
pursuance  of  an  agreement  made  with  Sir 
G.  Bowyer  in  that  behalf,  Sir  G.  Bowyer 
authorized,  empowered,  required  and  di- 
rected Ballachey,  Ralfe  and  Bridger  respec- 
tively, to  exercise  the  power  and  authority 
in  them  respectively  reposed  by  virtue 
of  the  trust  indenture  and  receivership 
deed  respectively;  and  to  do  so  for  the 
purpose  of  raising  and  paying,  not  only 
the  annuities  to  the  six  annuitants,  but  also 
the  three  annuities  to  Knight,  Bernard, 
and  King,  and  to  make  sncb  paynenu 
unto  the  six  annuitants,  and  unto 
Knight,  Bernard  and  Kii^  respeetirely, 
of  £eir  several  annuities,  pari  pauu,  and 
without  any  preference  or  priority  what- 
soever :  and  further,  he  directed  Bal- 
lachey, Ralfe  and  Bridger,  the  receivers 
and  tmstee,  to  withhold  from  liim  p>J- 
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nent  of  every  part  of  tbe  tmst  monieB  wbich 
might  come  to  their  banda  by  virtue  of 
the  •ereral  tniBta  aforesaid,  until  Knigbt, 
Bernard  and  King,  as  well  as  the  six  an- 
nuitants, should  be  respectively  fiilly  paid 
all  arrears  of  their  annuities.  And  then 
Jw  further  covenanted  with  Knight,  Ber. 
Baid  and  King,  that  Ballachey,  Ral&  and 
BridgeTi  the  xeceiven  and  buitee,  ahonld 
act  in  all  reapecta  touching  the  pramiset 
parsnant  to  the  directions  and  authority 
by  him,  Sir  O.  Bowyer,  to  them  given. 
Immediately  after  the  execution  of  that 
deed,  notice  of  it  was  served  upon  the  re- 
oeivera  and  upon  the  trustee.  It  appears 
that  some  time  after  the  execution  of  that 
deed,  in  October  1816,  there  had  been 
some  sale  of  timber,  and  some  question 
arose  on  the  application  of  the  proceeds  of 
that  sale ;  and  in  a  letter  which  Ballachey 
and  Bridger  who  were  in  partnership  as 
solieitora,— one  of  them  being  the  leeeiver 
under  the  reeeivenJiip  deed,  aitd  the  other 
being  the  trustee  under  the  trust  deed,  for 
securing  the  annuities, — wrote  to  the  soli- 
ators  of  the  three  annuitants  on  Uie 
occasion  of  some  question  arising  about 
the  application  of  the  proceeds  of  the 
sale  of  the  timber,  they  express  them- 
selves thus:  "There  are  some  arrears 
due  to  the  first  class  of  annuitants, 
after  payment  of  which,  there  seems  no 
objection  to  apply  the  surplus  of  the 
timber  money  in  hand  towards  pay- 
ment of  the  arrears  of  the  second  class, 
uptm  an  indemnify.*'  They,  therefore, 
ex]ness  their  willii^ess  to  apply  the  sur- 
plus profits  of  the  ule  of  the  timber,  after 
payment  of  the  airears  of  the  six  annuitiea^ 
in  discharge  of  the  amars  of  the  three  an- 
nuities. A  fkirther  correspondence,  much 
to  the  same  effect,  went  on  between  the 
parties,  more  particnlarly  with  reference  to 
the  claim  which  Donovan  put  in,  alleging 
that  be  was  entitled  to  come  in  under  the 
trust  for  filling  up  the  20,000/.,  so  as  to 
fill  up  that  aum,  and  exclude  the  three 
annnitauta  fixnn  coming  in  pari  patiu 
with  the  ux  annuitants.  In  consequence 
of  tiiat,  it  appears  that  two  quarterly  pay- 
ments of  the  annuities  were  made  to  ^e 
three  annnitanta  by  Sir  Oeoiga  Bowyer, 
hot  no  further  payments  were  made  to 
them,  Donovan  having  come  in  and  filled 
vp  the  20,00<M.,  and  the  three  anniutanta 


being  therefore  shut  out  from  the  right 
which  they  might  otherwise  have  had  to 
claim  pari  patsu  with  the  six  annuitanta. 
It  appears  that  the  rents  of  theestate  were 
received  by  Ballachey  or  by  Bridger  down 
to  the  death  of  Bridger,  in  1846,  but  that 
they  were  insufficient,  after  paying  intereat 
on  prior  charge^  to  pay  both  Donovan 
and  the  ux  annuitants ;  therefbre,  Dono- 
van and  the  aix  annuitants  came  to  an 
amingeraent  by  which  Donovan  was  to 
take  interest  at  a  certain  amount  upon  the 
sums  which  were  secured  to  him  by  the 
judgment,  and  the  six  annuitants  were  to 
take  their  annuities,  and  there  was  to  be  a 
rateable  division  between  them  of  the  rents 
and  profits  of  the  estate :  and  this  hill 
states  that  the  arrangement  was  made  be- 
tween Donovan  and  the  six  annuitants 
for  the  purpose  of  excluding  the  three 
annuitants ;  that  is  iMrt  of  the  allega- 
tions in  the  bill.  Then,  down  to  the 
year  1846,  as  I  have  stated,  the  rents 
were  received  by  Ballachey  or  by  Bridger, 
and  that  question  is  very  much  dis- 
cussed In  the  observations  I  have  to 
make  upon  the  question,  whether  the  pos- 
session was  the  possession  of  Ballachey  as 
receiver,  Bridger  assisting  him  as  his  agent, 
or  whether  it  was  the  possession  of  Bridger 
as  trustee.  At  all  events,  I  do  not  con- 
sider that  will  be  found  to  be  material, 
but  I  notice  it  as  I  pass  on  in  the  state- 
ment of  the  facts.  Of  course  very  great 
litigation  arose  on  the  subject,  and  in  1846, 
after  the  death  of  Bridger,  £.  K.  Bridger 
received  the  renta  for  about  one  year,  and 
then  Mr.  O.  Bowyer  who  bad  beeome  en- 
titled to  tiie  9,560^  mortgage  in  tbe  mode 
that  I  will  presentiy  state,  got  into  pos- 
session of  the  estate,  uid  has  been  in  pos- 
session of  the  estate  ever  since.  These 
are  the  facts,  which  I  believe  are  material 
to  be  stated  with  reference  to  the  question 
upon  the  Statute  of  Limitations.  Now, 
under  these  circumstances,  I  agree  with 
the  Master  of  the  Rolls  that  the  Statute 
of  Limitations  neither  bars  nor  extin- 
guishes the  rights  of  the  plaintiffs  in  respect 
of  these  three  annuities.  This  point  in- 
volves, as  it  appears  to  these  three 
considerations :  Was  there  a  trust  tot  the 
payment  of  these  annuities  7  Was  the 
trust,  if  any,  express,  or  implied,  or  con- 
structive ?   If  express,  can  the  Statute  of 
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Lunltationa  operate  to  bar  tbe  plaintiA* 
claim  f  Fiisti  then,  as  to  the  exiatenee 
and  nature  of  the  tmat.  It  waa  aligned  for 
the  appellants  that  the  reoeiTenhip  deed 
was,  so  br  as  Sir  G.  Bowyer  was  eoneemed, 
a  deed  of  agency  merely,  revocable  by 
bim,  so  fiEir  as  respects  his  interest ;  diat 
It  wu  binding  only  to  the  extent  of  tbe 
security  for  the  20,0001.,  and  that,  it  being 
now  admitted  that  the  consideration  for 
these  three  annnities  formed  no  part  of 
the  20,0002.,  the  pluntiffs  can  have  no 
claim  under  the  trusts  of  that  deed.  And 
as  to  the  trust  deed — the  deed  which  vested 
the  life  estate  of  Sir  Q.  Bowyer  in  Bridger 
—it  was  urged  that  the  same  considerations 
applied ;  and  further,  that  upon  the  true 
constenetion  of  diat  deed,  there  waa  do 
tmst  of  the  rents  and  profita  created  by 
Uiat  deed,  except  in  the  event,  which  did 
not  arise,  of  the  estate  becoming  the  sub- 
ject of  sale— not  merely  the  subject  of  sale 
under  the  trust,  but  the  actual  subject  of 
sale.  It  was  insisted  that  the  rights  of 
tbe  parties  in  these  annnities  rested  wholly 
upon  the  notices  which  were  served  on 
the  receivers  and  trustee.  Now,  although 
these  annuitants  could  not,  as  it  is  ad- 
mitted, come  in  under  the  trusts  of  the 
receivership  and  trast  deed  for  securing 
the  charges  to  be  created  for  raising  the 
S0,000i.,  the  deeds  by  which  these  annni- 
ties were  granted  undoubtedly  chained 
them  upon  the  lifis  interest  of  Sir  O.  Bow- 
yer, and  therefore  upon  his  interest  under 
the  receivership  and  trust  deed,  subject 
to  the  six  annnities ;  and,  whatever 
might  have  been  the  proper  view  to  be 
taken  in  this  case,  if  the  deed  of  di- 
rection had  not  been  executed  (that  deed 
by  which  Sir  G.  Bowyer  directed  the  re- 
ceivers and  trustee  to  apply  the  rents  and 
profits,  and  to  pay  nothing,  to  him  until 
the  annuities  were  satisfied),  whatever 
might  have  been  the  view  to  be  taken  of 
the  case  if  that  deed  had  not  been  executed, 
I  think  that  that  deed  operated  in  e<mity 
to  transfer  to  the  grantees  of  the  three 
annuities  the  interest  of  Sir  G.  Bowyer 
under  the  then  existing  trusts,  subject,  of 
oonrse,  to  the  six  annuities,  and  operated 
also  to  constitute  the  receivers  and  trustee 
express  trustees  for  those  grantees,  as  as- 
signees of  Sir  G.  Bowyer.  It  was  not,  as 
I  eonceive,  by  the  notice  that  the  tmst  for 


ihe  granteea  wu  created ;  however  that 
notice  mightopemte  to  aecnre  the  priority  of 
these  annuitants  as  against  any  subsequent 
claimants.  It  was  said,  on  the  part  it  Uu 
appellants,  that  the  reedvera  and  tnistes 
repudiated  the  tmst  for  this  payment  of  ths 
dvee  annuities ;  but  it  is  dear  that  there 
was  no  such  repudiation  before  the  execu- 
tion of  the  deed  of  direction ;  and  I  do 
not  see  how  there  could  be  any  such  re- 
pudiation, even  with  the  concurrence  of 
Sir  G.  Bowyer,  after  the  execution  of  that 
deed.  Tbe  receivers  had  clearly  accepted 
the  trast  for  him  and  his  assigns,  subject 
to  tbe  prior  trasts  for  the  six  annuitants. 
They  continued  to  receive  under  the  prior 
trasts,  and  I  do  not  see  how  they  could 
hold  luider  one  part  of  die  tmst  and  re- 
pudiate the  other.  Assuming,  howsmr, 
that  it  was  competent  to  them  to  have 
done  so,  I  think  the  evidence  shews  thst 
they  did  not  attempt  to  take  that  eoarae. 
They  paid  the  six  annuitants  and  Donovan, 
whose  chafes  were  to  the  extent  of  ths 
20,000<. ;  and  they  paid  no  more  because 
they  had  not  sufiident  funds  for  the  pur- 
pose ;  but  the  evidence  satisfies  me  that, 
if  the  funds  bad  been  sufficient,  they  would 
have  pdd  tiiese  annuitiea  also.  A  good 
deal  of  evidence  haa  been  gone  into  upon 
the  question,  whether  Bridger  ever  was  in 
poasenion  aa  truatc^  and  whetiier  he  did 
not  recdve  the  rents  merely  as  the  a^eot 
of  Ballaebey,  the  recraver.  I  may  say  that 
Ralfe  entirely  throws  himself  out  of  the 
case,  and  does  not  seem  to  have  acted  as 
receiver  at  all.  I  think  it  unnecessary  to 
enter  into  the  examination  of  the  evidence, 
or  into  the  question  as  to  the  operation  of 
the  trast  deed.  Assuming  that  there  was  no 
possession  by  Bridger  as  trustee,  there  was 
the  receipt  of  the  rents  by  Ballaebey  as  re- 
ceiver, clothed  with  a  trust;  and  the  estate 
vested  in  Bridger  as  trastee,  could  not,  as  I 
concdve,  be  barred  or  extinguished  whilst 
some  of  his  cesteu  que  trutt  were  in  re- 
cdpt  ai  the  whole  produce  of  the  estate 
and  were  in  such  receipt  under  a  deed 
forming  part  of  the  same  seeurity.  So 
that,  assuming  the  construction  of  the 
trust  deed  to  be  such  as  was  contended 
for  by  the  appellants,  and  assuming,  also, 
Bridger  never  to  have  been  in  possession 
as  trustee,  the  rights  of  the  parties  would 
remain  the  same.    There  being,  then,  •& 
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•zpRn  tnut  for  the  payment  of  the  thne 
uumUieit  em  the  Statute  of  Limitations 
operate  to  extingaish  them?    I  am  of 
opuiion  that  it  cannot.    The  24th  section 
of  the  statute  is  as  follows  ^— *'  And  be 
it  forthw  enactecl,  that  after  the  31st  of 
December  18S3  no  person  claiming  any 
land  or  rent  in  equity  shall  bring  any  suit 
to  recover  the  same,  but  within  the  period 
dariog  vhich,  by  virtue  of  the  provisions 
hereinbefore  contained,  he  might  hare 
nsde  an  entry  or  distress,  or  brought  an 
Action  to  recover  the  same  respectively,  if 
he  had  been  entitled  at  law  to  such  estate, 
interest  or  right  in  or  to  the  same,  as  he 
shall  claim  therein  in  equity."    This  sec- 
tion, if  there  had  been  no  proviso,  would 
have  extended  to  cases  of  express  trust, 
hut  the  25th  section  provides  as  follows ; 
"  Provided  always,  and  be  it  further  enacted, 
that  when  any  land  or  rent  shall  be  vested 
u  a  trustee  upon  any  express  trust,  the 
right  of  the  cestui  que  tmi,  or  aoy  person 
claiming  through  him,  to  bring  a  suit 
against  the  trustee,  or  any  person  claim- 
ing  through  him,  to  recover  such  land 
or  rent,  shall  be  deemed  to  have  first  ac- 
crued according  to  the  meaning  of  this  act, 
at  and  not  before  the  time  at  which  such 
land  or  rent  shall  have  been  conveyed  to 
a  purchaser  for  a  valuable  consideration, 
•aid  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any 
powm  claiming  through  him."  Itisai^^ 
for  die  appelluts,  that  this  proviso  appliea 
only  as  between  the  cestui  que  trust  and 
the  trustee,  and  not  as  between  eestuis  qua 
irialt  although  under  an  express  trust, 
where  some  have  received  to  the  exclusion 
of  others ;  but  the  contrast  between  the 
S4th  and  25th  sections  points,  I  think,  to 
the  opposite  conclusion.  The  case  between 
the  eestuis  que  tnut  would  have  fallen 
vidiin  the  24th  section  if  uncontrouled  by 
the  proviso.    That  a4th  section  Aimishea 
the  general  role  as  to  equitable  estates,  and 
the  prorisD  being  general,  it  is  reasonable, 
I  think,  so  to  construe  it  as  to  exempt 
where  there  is  an  express  trust,  all  the 
casea  which  would  otherwise  have  fallen 
within  the  general  rule.    The  reasonable- 
ness of  this  construction  appears,  I  think, 
more  strongly  when  we  consider  wh  at  would 
have  been  the  remedies  in  the  case  of  an 
express  trust.     If  the  right  against  the 
trustee  was  preserved,  as  it  undoubtedly 


is,  there  would  be  the  consequent  right  to 
a  reedver,  and  how  eould  the  right  to  a 
receiver  be  maintained  if  the  section  be 
constmed  to  create  a  bar  as  between  the 
eeslms  que  trust  f  1  do  not  see  how  in  that 
case  the  land  or  rent  could  be  recovered 
at  all,  because  according  to  the  argument 
the  possession  of  one  of  the  eestuis  que 
trust,  though  under  -the  express  trust, 
would  have  excluded  the  other  eestui  quo 
trust,  and  would  have  been  a  bar  to  him, 
and,  therefore,  would  have  been  a  bar  to 
the  appointment  of  a  receiver — one  of  the 
means  by  which  the  remedy  against  the 
express  trustee  is  to  be  carried  into  effect. 
Besides,  it  is  not  very  reasonable  to  suppose 
that  the  remedy  was  intended  to  be  pre* 
served  against  the  trustee,  but  destroyed 
against  Uie  persons  who  had  received  the 
benefit  of  tiie  breach  of  trust.  I  think, 
therefore,  that  the  construction  of  the 
statute  contended  for  by  the  appellants 
cannot  be  maintained,  and  that  the  appel- 
lants' case  failsupon  the  point  of  the  Statute 
of  Limitations.  The  authorities  aeem  to 
me  to  be  very  strongly  in  favour  of  that 
conclusion.  I  may  refer  to  Ward  t.  ^rcA 
(2),  Ymn^  v.  Lord  fVaierpark  (8),  Cox 
T.  Volman  (4)  and  Garrard  v.  Tuck  (5). 
The  case  of  Burroughs  v.  M'Creiffht  (6), 
cited  by  Mr.  Pruce,  does  not,  I  think, 
i^ply:  in  that  case  the  trustees  had  not 
aeted.  Fidling  this  point  upon  the  Statute 
of  Limitations,  the  defendants  relied  upon 
the  general  course  ud  habit  of  the  Court 
to  refuse  relief  in  the  case  of  stale  demands, 
but  the  rules  upon  this  subject  which  ap- 
ply to  ordinary  cases,  if  they  apply  at  all, 
certainly  do  not  apply  with  equal  force  to 
cases  of  express  trust.  They  are  counter-* 
vailed  by  the  express  duty  incumbent 
upon  the  trustee  to  apply  the  trust  funds 
according  to  the  trusts.  The  Court,  no 
doubt,  in  many  cases,  modifies  the  account 
against  trustees  where  there  has  been  delay 
Or  acquiescence  on  the  part  of  the  eestuis 
que  tnut,  and  there  may  be  cases,  though 
I  have  not  met  with  them,  where  the  Court 
may  have  presumed  a  release  or  abandon- 

(2)  12  Sim.  472. 

(3)  13  Ibid.  188. 

(4)  2  De  Ofli,  M.  &  G.  £92;  s.a.  S3  Law  J. 
Rep.(N.8.)  Chine  427. 

(5)  8  Com.  B.  Rep.  231;  a.  c.  18  LtM  J.  Rep. 
(h.8.)C.P.  888. 

<6}  IJo.  ft  Lat.  290. 
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tnont  of  the  riglic  of  the  ee^uU  que  tnut. 
But  in  thit  ease,  whatever  might  have  been 
taid  of  the  claim  of  the  plaintiffs  to  rank 
pari  passu  with  the  six  annuitants, — a  clum 
which  arose,  and  as  to  which  the  plaintiffs 
were  certainly  put  at  arms'  length,  very 
many  years  ago,— the  claim  to  come  in 
under  the  trust,  subject  to  the  six  annui- 
tants, does  not  appear  to  have  arisen  ;  nor 
could  it  arise,  as  it  is  admitted  that  the 
income  has  not  been  more  than  sufficient 
to  answer  the  prior  charges,  and  there 
has  been  no  payment  to  Sir  G.  Bowyer. 
I  see  no  ground,  therefor^  on  which  we 
can  oonsider  diis  claim  to  hare  been  re- 
leased or  abandoned,  and  this  ground  of 
defence  seems  to  me,  therefore,  to  fail 
equally  with  the  defence  founded  on  the 
Statute  of  Limitations.  A  further  objec* 
tion  was  made,  on  the  part  of  the  appel- 
lanta,  to  the  title  of  some  of  the  plaintiffs, 
upon  the  ground  that  their  interests  were 
acquired  by  means  of  a  purchase,  which 
was  illegal  and  invalid,  being  affected  by 
the  laws  relating  to  champerty  and  main- 
tenance. It  appears  that  in  the  month  of 
July  1852,  one  of  the  three  annuities,  and 
a  considerable  share  of  anotfaw  of  Aem, 
were  purchased  in  the  name  of  the  plaintiff 
Tomkinson, and  thatthis  purchase  was  made 
in  his  name  in  trust  as  to  five-sixths  for  the 
solicitors  of  the  persons  who  then  claimed 
title  to  the  whole  or  some  part  of  the  rest  of 
these  annuities,  in  a  suit  or  suits  in  which 
the  title  to  these  annuities  was  then  in  liti- 
gation. This  part  of  the  case  cannot  be 
stated  more  favourably  to  the  appellants 
than  by  stating  that  the  deed  by  which 
the  purchased  annuities  were  transferred, 
contuned  a  covenant  to  indemnify  against 
past  and  iiiture  costs,  uid  by  referring  to 
the  declaration  of  trust  which  was  executed 
by  the  defendant  Tomkinson ;  for  the 
parol  evidence  on  the  subject  certainly 
does  not  tend  to  support  the  objection. 
The  declaration  of  trust  that  Tomkinson 
executed  was  made  on  the  2nd  of  October 
1852,  and  by  it  Tomkinson  declares  him- 
self a  trustee  for  five-sixths  for  Trinder 
&  Kyre,  the  solicitors  of  the  parties  in- 
terested in  other  portions  of  these  annui- 
ties, and  for  Sharp,  Harrison  &  Sharp, 
who  were  concerned  for  the  persons  inter- 
ested in  some  of  the  other  annuities.  I  am 
of  opinion  that  this  objection  on  the  part 
of  the   appellants  is  also  unfounded. 


Whetiier  Oie  purdiftse  In  qnesUon  conU  bs 
maintuned  as  between  Bernard  and  Ralf^ 

on  the  one  hand,  and  the  purchasers  on  the 
other,  is  a  question  with  which  in  this  case 
we  have  nothing  whatever  to  do  ;  so  &r  u 
the  interests  of  the  parties  are  conceroed, 
we  are  bound  to  consider  it  as  valid  until 
it  is  impeached.    In  order  to  maintain  the 
objection  as  an  answer  to  this  suit,  the 
appellants  must  shew  that  the  purchase 
was  illegal  and  void  upon  principles  of 
public  policy,  upon  grounds  bir  higher  than 
the  mere  interests  of  the  parties :  and  the 
appellants  have  fuled  to  satisfy  me  vptn 
that  point.    The  case  of  Wood  t.  Doma 
(7)  was  referred  to  in  support  of  the  ap- 
pellants' argument  upon,  this  point,  hut  all 
that  was  decided  by  Lord  Eldon  in  Wood 
v.  Downes  was,  that  the  transactions  in 
question  in  that  case  could  not  stand  as 
between  the  client  and  the  attorney ;  not 
that  they  were  void  per  sty  or  that  pro- 
perty which  is  in  litigation  could  not  be 
made  the  subject  of  sale  and  purchase. 
The  cases  abundantiy  prove  that  it  may, 
and  it  does  not  seem  to  me  that  the  mere 
relation  in  which  the  contracting  parties 
stand  ean  a&ct  the  validity  of  the  trans- 
action, otherwise  than  u  between  those 
parties.    I  am  aware  of  no  rule  of  \»m 
which  prevents  an  attorney  from  pur- 
chasing what  anybody  else  is  at  liberty  to 
purchase ;  subject,  of  course,  if  he  pur- 
chases from  a  client,  to  the  consequences 
of  that  relation.     I  have  not  failed  to 
observe  that  there  is  in  this  case,  in  the 
purcha8e-dee'd,acovenantbythepuTchBser9 
to  indemnify  the  vendors  against  future 
costs,  nor  have  I  failed  to  remember  that 
with  reference  to  this  covenant  the  case  of 
Harrington  v,  Loi^  (8),  as  reported,  would 
seem  to  give  countenance  to  the  objection, 
on  the  part  of  the  appellants,  which  we  are 
now  considering ;  but  the  report  of  Asr- 
riagton  v.  Long  does  not  shew  what  the 
contract  in  that  case  was,  and  I  agree  in 
the  observations  made  upon  that  case  by  the 
Vice  Chancellor  Wigram,  in  Hunter  v. 
Daniel  (9).    I  am  not  prepared  to  hold 
that,  if  the  purchase  would  be  valid  with- 
out the  covenant  of  indemnity,  the  cove; 
nant  of  indemnity  could  render  it  invalid. 

(7)  18  Ves.  120. 

(8)  2  Myl.  8c  £.  590. 

(9)  4  Hare,  420;  a.c.  14  Law  J.  Bep.  (ha) 
Chanc.  194. 
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The  e«M  of  Simpson  v.  Lamb  (10),  cited 
bjr  Mr.  Wiekens,  is  distinguishable.  There 
tbe  purchase  was  by  the  attorney  from  the 
client,  of  the  subject-matter  of  the  suit  in 
vlnch  he  was  attorney.  It  is  not  so  in  this 
case.    It  wu  forthn-  n^ed,  on  the  part  of 
tke  defendants,  the  appellants,  that  the  six 
nnuitants  having  priority  over  the  three 
•niuiities  in  which  the  plaintiffs  are  inter- 
ested, the  pl«DtiA  could  have  no  title  to 
relief  in  thia  auit  without  re-parchaiing 
the  six  annuities ;  and  that,  at  all  events, 
the  plaintiffs  were  bound  to  re-purchase 
those  annuities  by  the  offer  to  that  effect, 
which  is  contained  in  the  prayer  of  the  bill, 
and  which  offer  is  in  these  terms :     If  it 
shall  appear  that  the  annuities  granted  to 
the  said  Alexander  Donovan,  deceased,  or 
the  said  judgments  obtained  by  him,  or 
tbe  sud  aix  annuities  granted  to  the  said 
rix  annuitants  are  entitled  to  priority  of 
payment  over  tbe  aaid'  three  annuities 
gtsnted  to  the  aaid  three  annuitants,  then 
that  the  plainUffs  may  be  at  Ub^y  to  pay 
to  the  defendants  Oeoi^e  Bowyer,  Wilson 
Loniar,  Charles  Bridger  and  Charles  King, 
the  piiee  or  consideradon  monies  for  the 
porchase  of  the  said  six  annuities,  and  to 
pay  to  the  defendant  Alexander  Donovan 
wlvst  (if  anything)  is  due  upon  the  said 
jD^gments,  which  the  plaintiffs  hereby  offer 
to  do ;  and  that  thereupon  the  defendants 
Qeoige  Bowyer,  Wilson  Lomer,  Charles 
Bridger,  Ghftrles   King  and  Alexander 
Donovan,  may  be  decreed  to  assign  to  the 
plidntiffii  the  said  judgments  and  annuities 
KspeetiTcIy,  and  all  seearitiei  affecting 
the  same."    Now  these  points,  whether 
the  plaintiffii  are  entitled  to  come  into 
eont  ff»  relief  without  purchasing  the  six 
annuities,  and  whether  they  can  do  so  in 
tbe  face  of  the  offer  which  is  contained  in 
this  bill,  appear  to  me  not  to  be  free  from 
difficulty.   The  rule,  no  doubt,  is  general, 
if  not  nniversal,  that  a  mortgagee,  whose 
title  ia  not  impeached,  cannot  be  sued  in 
this  court  except  for  ttte  purposes  of  re- 
demption.   The  question  is,  whether  this 
mle,  which  thus  applies  to  mortgagees, 
^liea  alto  to  annuitants  whose  annuities 
are  reporeluueable.    I  am  not  aware  of 
any  r^orted  case  upon  this  point,  and  Uie 
unpmted  case  with  whieh  I  have  bean 
(10)  7  EL  &  B.  M;  «.&  26  Law  J.  Rep.  (ir.s.) 

as.  131. 
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furnished  does  not,  I  think,  apply,  as  it 
does  not  appear  that  in  that  case  the  an- 
nuity was  repurchaseable,  and  of  course, 
in  the  case  of  an  annuity  not  repurchase- 
able,  a  subsequent  incumbrancer  can  only 
be  pat  under  the  obligation  of  paying  the 
arrears  of  the  annuity.  I  may  add,  that 
I  am  indebted  to  Mr.  Leach,  the  registrar, 
for  having  made  an  extensive  search  into 
the  registrar's  books  upon  this  subject, 
and  that  he  has  been  unable  to  find  any 
decision  upon  it.  Looking,  however,  at 
the  question  on  principle,  I  think  that  the 
rule  which  would  apply  in  the  case  of  an 
irredeemable  annuity,  is  also  the  proper 
rule  to  be  applied  in  the  case  of  repur- 
ehaseable  annuities.  In  the  case  of  a 
mortgagee,  the  contract  is,  that  he  shall  be 
repaid  his  principal,  and  if  default  be  made 
by  the  mortgagor,  this  Court  gives  him 
relief  only  upon  the  fulfilment  of  the  con- 
tract, upon  the  payment  of  the  full  amount 
which  IS  due.  If  the  mortgagee  enters 
into  possession,  he  takes  the  lenta  towards 
the  discharge,  not  of  the  interest  only,  but 
of  the  principal  also ;  but  in  the  case  of  a 
repurchaaeable  annuity,  there  is  no  con- 
tract with  the  annuitant  for  the  repayment 
of  his  purchase  money.  It  is  at  tbe  option 
of  tbe  grantor  whether  he  will  repay  it  or 
not,  and  if  the  annuitant  enters  into  pos- 
session upon  default  in  payment  of  the 
annuity,  he  is  entitled  to  hold  only  until 
the  arrears  of  the  annuity  are  paid ;  as  was 
decided  by  Lord  Eldou  in  Jenkins  v.  AfiU 
ford  {11).  To  decide  diat  upon  default 
being  misde  in  payment  of  Uie  annuity, 
the  annuitant  becomes  entitled  to  be  repaid 
hia  purchase  money,  or  that  the  grantor 
oould  in  no  case  have  relief  in  equity, 
except  upon  the  terms  of  such  repayment, 
would  be  to  introduce  a  new  term  into  the 
contract  between  the  grantor  and  the 
grantee.  Independently,  therefore,  of  the 
offer  made  by  tbe  bill,  I  think  the  plain- 
tiffs could  not  be  put  upon  the  terms  of 
repurchasing  the  six  annuities.  Then, 
does  the  offer  vary  the  case  7  The  ques- 
tion must  depend,  as  I  think,  in  the  first 
place,  upon  Uie  effect  to  be  attributed  to 
the  offer ;  whether  it  is  to  be  considered 
as  vesting  in  the  defendant  an  absolute 
and  independent  right  to  insist  that  no 

(11)  1  J.  &  W.629. 
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relief  shall  be  g^ven  except  upon  the  termi 
which  are  offered,  or  whether  it  ia  to  be 
eonaidered  merely  aa  giving  power  to  the 
Court  to  enforce  againat  the  plaintiib  the 
terms  which  are  offered,  if  tiie  Court,  in 
the  exercise  of  its  discretion,  shall  think 
fit  to  do  80.    Upon  this  point  it  is  to  be 
observed,  that  the  question  is  not,  as  it 
was  in  Knebell  v.  WhiteiX^)  and  Inman 
V.  Wearing{\^)  (two  of  the  cases  cited), 
whether  the  Court  will  give  relief  to  a 
party  who  does  not  offer  to  submit  to  such 
terma  aa  the  Court  may  consider  to  be 
just  and  equitable ;  but  the  question  ia, 
whether  the  Court  ia  under  the  necessity 
of  impoaing  upon  the  plaintiff^  the  terms 
which  are  offered,  whether  in  its  judgment 
they  are  or  are  not  equitable  and  just.  It 
ia  to  be  obaerved  also,  that  this  is  not  a  mere 
question  of  continuing  an  interlocutory 
order  for  a  receiver,  as  in  BazzelgetU  v. 
Baiiine  (14) — a  case  in  which  the  mere  &ct 
of  the  cross-bill  having  been  filed  may 
well  have  been  considered  as  a  sufficient 
ground  for  the  continuance  of  the  order, 
and  in  which,  after  a  diligent  search  in 
the  regiatrar's  office,  no  entry  of  the  decree 
can  be  found,  although  there  is.  an  entry 
in  the  minute-book  of  the  diamiasal  of  the 
bill,  but  whether  in  both  suits,  or  in  one 
only,  does  not  appear.  It  ia  to  be  observed 
further  that  in  aome  early  caaes  parties 
were  in  aome  cases  held  to  be  bound,  and 
in  other  instances  were  held  not  to  be 
hound  by  offers  of  this  description  ;  and 
that  in  Pelly  v.  Wathen  (15)  the  Vice 
Chancellor  Wigram  intimated  at  least  a 
doubt  whether  it  was  obligatory  on  the 
Court  to  enforce  the  offer   which  had 
been  made  in  that  case.    It  was  not  ne- 
ceaaary,  however,  in  that  case  to  decide 
the  point.    Being  called  upon  now  to  de- 
cide it,  my  opinion  ia,  that  it  ia  in  the 
discretion  of  the  Court  whether  the  offer 
ahall  be  enforced  or  not.    I  think  that  it 
would  be  unreasonable  that  the  Court 
should  be  bound  under  all  circumstances 
to  give  effect  to  a  proposal  which  it  deems 
to  be  unjust.    In  this  case  the  offer,  as  it 

(12)  2  Yon.  &  G.  lff|  s.  e.  5  L«w  J.  lUp.  (m.8.} 
Excb.  £q.  98. 

(13)  S  Ds  Oez  &  Sm.  729. 

(14)  aSwanst.  1S6,  a. 

(lA)  7  Hm.SSli  1.0.  18  Law  J.  Rap.  {ii.a.) 
Chanc.281. 


stands  upon  the  bill,  is  to  pay  for  an  an- 
nui^  for  the  life  of  Sir  Geoige  Bowyer 
the  same  price  as  would  have  been  ^ 
for  it  for^  yeara  ago.    I  think  these  an 
terms  which  it  would  be  unjust  to  enforce 
against  the  plaintiffs.    If,  indeed,  the  de- 
fendants had  in  the  firat  instance  accepted 
the  offer,  it  might  well  have  been  that  tlis 
Court  ought  to  have  held  the  plaintifia 
bound  by  it,  for  then  it  might  justly  have 
been  said  that  the  defendants  had  been 
misled  by  the  offer.    But  the  defendants 
have  not  taken  this  course ;   they  have 
throughout  resiated  the  right  of  the  plun- 
tiffa,  and  resisted  it  as  ftally  as  they  would 
have  done  if  tiiere  had  been  no  such  ofier 
contained  in  the  bill;  and  under  these 
circumstances  my  impression  ia  that  they 
are  not  entitled  now  to  inaist  on  being  pa^ 
the  re-purchase  price  of  their  umuidea. 
The  next  question  is  aa  to  the  9,560/. 
mortgage.    The  decree  of  the  Master  o( 
the  Rolls  as  to  this  mortgage  provides  as 
follows : — "  And  it  is  further  declared,  that 
the  mortgage-debt  of  9,560/.  in  the  plead- 
ings mentioned,  is  the  first  incumbnuiee 
upon  the  Radley  estate,  or  on  that  part 
thereof  which  is  by  the  indentures  dated 
respectively  the  29th  and  30th  of  Sep- 
tember 1695,  in  the  plainti^'  bill  men- 
tioned, made  the  subject  of  the  said  chai^< 
And  it  is  further  declared  that  the  uud 
mortgage-debt  of  9,560/.  is  now  vested  in 
the  defendant,  George  Bowyer,  but  Uiat 
the  same  is  not  to  be  raised  or  paid  during 
the  lifetime  of  the  defendant  Sir  George 
Bowyer,  unless  the  said  three  annuities 
shall  have  been  first  duly  discharged  or 
satisfied."    Then  it  directs  aa  account  of 
the  rents  and  profits  of  the  Radley  estate, 
received  by  the  defendant  George  Bowyer, 
or  of  the  proceeds  thereof,  which  witboat 
his  wilful  default  might  have  been  received 
by  him ;  and  in  taking  auch  account  the 
defendant  George  Bowyer  was  to  be  dis- 
allowed all  sums  in  respect  of  the  paymenti 
made  by  him  or  to  him  on  account  of  in- 
terest on  the  mortgage  of  9,5602.  sincere 
15th  of  November  1845,  the  day  of  the 
death  of  Henrietta  Lady  Bowyer,  Thoaa 
are  the  only  material  parts  of  the  decree 
on  the  subject.    These  directions  are  ob- 
jected to  by  the  appellants  upon  the  ground 
that  Henrietta  Lady  Bowyer,  under  whom 
the  appellant  George  Bowyer  has  become 
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entitled  to  the  mortgage,  was  a  purcliaaer 
for  value  of  Sir  George  Bowyer's  rever- 
lionary  interest  in  the  mortgage,  without 
notice  of  any  right  or  claim  upon  it,  in 
respect  of  the  annuities  in  which  the  plun* 
tilb  are  interested.    The  facta  which  are 
necessary  to  be  stated  aa  to  this  part  of 
tbe  case  appear  in  the  23rd  volume  of  Mr, 
BeamaCi  ReportSt  at  page  619.  It  appears 
tbat  **  Henrietta  Lady  Bowyer  was  enti- 
tled to  this  cbai^,"  that  is,  the  9.5602., 
**  for  her  life,  and  the  absolute  reversion 
in  it  was  vested  in  her  son,  Sir  Oeoi^e 
Bowyer.    On  the  15th  of  May  1837,  Sir 
George  Bowyer,  for  valuable  consideration, 
assigned  his  interest  in  this  charge  to  his 
mother,  Henrietta  Lady  Bowyer,  abso- 
lutely.   By  deed,  two  days  afterwards, 
Henrietta   Lady   Bowyer   assigned  the 
whole  charge  to  two  trustees,  in  trust  to 
pay  the  interest  to  herself  for  life,  with 
remainder,  daring  the  joint  lives  of  Sir 
George  and  Ann  Lady  Bowyer,"  who  is 
dead  now,  "and  after  the  decease  of  the 
snrriroT  of  herself  and  Ann  Lady  Bowyer, 
to  the  defendant  Mr.  George  Bowyer  abso- 
lutely.   Ann  Lady  Bowyer  died  in  1844, 
whereupon  the  annuity  to  her  of  250(. 
charged  upon  the  property,  ceased,  and 
Henrietta  Lady  Bowyer  died  on  the  15th 
of  Koremher  1845,  when  the  interest  in 
tbe  reversion  of  the  mortgage  of  9,560/. 
became  absolute."    It  appears  that  the 
agent  and  solicitor  of  Henrietta  Lady  Bow- 
yer duly  attended  the  audits  of  the  rents 
of  the  estate ;  he  knew  tbat  Ballachey  and 
Btidger  had  received  them,  and  he  received 
from  Bridger  (who  must  be  considered  as 
heing  in  possession)  the  interest  on  the 
9,560/.  for  Lady  HenrietU.    That  Hen- 
rietta Lady  Bowyer  was  a  purchaser  for 
value  of  Sir  George  Bowyer's  reversionary 
interest  in  this  mortgage,  I  entertain  no 
donbt,  and  the  question,  therefore,  is  re- 
duced to  a  question  of  notice.    Now,  that 
Henrietta  Lady  Bowyer  lEnew  that  Bridger 
Was  in  receipt  of  the  rents  of  the  estate, 
and  in  receipt  of  them  on  behalf  of  annui- 
lanta,  aeems  to  be  clear  upon  the  evidence. 
Her  agent,  Curtis,  attended  tbe  audits, 
and  receifed  from  Bridger  the  interest 
which  waa  coming  to  her  teom.  the  estate, 
giving  receipts  as  for  monies  received  from 
the  grantees  of  annuities.    Having  this 
knowledge,  I  think  she  was  bonnd  to  in- 
qnire  into  tbe  i%ht  of  Bridger,  1^  whom 


tbe  rents  were  received.  The  cases  fully 
establish  that  purchasers  are  bound  to 
make  inquiries  of  occupying  tenants  as  to 
their  rights,  and  are  affected  by  notice  of 
those  rights  if  they  fail  to  make  such  in- 
quiries ;  and  1  do  not  see  upon  what  prin- 
ciple it  can  be  held  that  inquiry  must  be 
made  of  an  outgoing  tenant,  but  that  if  a 
stranger  be  found  in  the  enjoyment  of  tbe 
estate  no  inquiry  need  be  made  of  him. 
To  hold  that  such  inquiry  must  be  made 
is  not,  as  I  think,  any  extension  of  the 
doctrine  of  constructive  notice,  which  cer- 
tainly I  am  by  no  means  inclined  to  ex- 
tend. The  rule  upon  this  subject  Is  thus 
laid  down  by  Sir  James  Wigram,  who  was 
particularly  conversant  with  these  ques- 
tions of  notice,  having  had  to  consider  the 
question  in  that  very  troublesome  and  in- 
tricate case  of /ones  v.  Smith  (16).  What 
be  says  upon  that  subject  is  this :  "  If  a 
person  knows  that  another  has,  or  claims, 
an  interest  in  property,  he,  in  dealing  for 
that  property,  is  bound  to  inquire  what 
that  interest  is."  Tbat  is  in  tbe  case  of 
Gibmn  v.  Ingo  (17).  The  principle  is 
there  broadly,  but  not  I  think  too  broadly, 
laid  down,  and  it  seems  to  me  to  reach 
the  present  case.  Taking  Henrietta  Lady 
Bowyer,  then,  to  have  been  bound  to 
make  this  inquiry,  it  is  said  on  the  part  of 
the  appellants  that,  had  she  made  it,  tlie 
answer  would  have  been  that  Bridger  was 
in  receipt  of  the  rents  on  account  of  the 
six  annuitants,  and  not  of  the  three  annui- 
tants. Had  the  inquiry  been  made  and 
such  an  answer  given.  It  is  possible  that 
Lady  Bowyer  might  not  hare  been  affbeted 
by  any  further  notice,  but  I  do  not  mean 
to  give  any  opinion  upon  that  point.  Tbe 
fact  is,  that  no  inquiry  seems  to  have  been 
made,  and  I  do  not  see  my  way  to  assume 
that,  had  the  inquiry  been  made,  the 
answer  which  is  suggested  would  have  been 
given.  In  the  absence  of  inquiry,  I  think 
we  are  rather  bound  to  assume  that  Bridger 
would  have  done  what  it  would  have  been 
plainly  his  duty  to  do — have  stated  all  the 
facts  which  would  have  shewn  that  he  waa 
receiver  and  trustee  for  all  the  annuitants, 
and  not  for  the  six  only.  I  think,  there- 
fore, that  Lady  Bowyer  must  be  considered 
to  have  had  notice  of  the  annuities  in 

(16)  1  Hare,  4S[  ke.  11  Law  7.  Rep.  (li.a} 
Chanc.  S3. 

(17)  6  Ibid.  112,  IS4. 
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which  tht  plaintiFs  are  interested,  and,  of 
course,  of  the  deeds  by  which  their  annui- 
ties were  granted,  and  the  covenants  of 
Sir  George  Bowyer  contained  in  those 
deeds.  Having  taken  with  such  notice, 
neither  she  nor  the  defendant  George 
Bowyer,  claiming  under  her  as  a  volnnteer, 
can  set  up  this  mortgage  against  the  an- 
nuitants. It  was  contended  on  the  part 
of  the  plaintiffs  that  the  decree  in  this 
respect  should  have  gone  further,  ajid 
should  have  fixed  a  trust  upon  the  mort- 
gage for  the  benefit  of  the  plaintifi's.  But 
I  agree  with  Sir  John  Romilly  that  this 
would  be  going  too  far.  It  would  be  to 
treat  the  reversionary  interest  in  the  mort- 
gage as  having  been  a  security  for  the 
annuity,  which  it  waa  never  intended  to  be. 
The  case  of  Ban^rt  v.  OreeiuhieItU  (18) 
waa  referred  to  in  the  course  of  the  argu- 
ment upon  this  question  of  noUce.  It  doea 
not  seem  to  me  to  affect  the  present  case; 
but  I  take  this  opportunity  of  observing 
that  I  quite  concur  in  the  explanation 
there  given  of  what  fell  from  me  in  the 
case  of  Bailey  v.  Richardson  It  was 

not  my  intention  in  that  case  at  all  to  ex- 
tend the  doctrine  of  Damelt  v.  Davison 
(20)  and  jiUen  v.  AnthoHy  (21).  The 
only  further  point  on  which  it  is  neeessaiy 
to  remark  arisea  on  the  appnl  of  the 
defendant  Edward  Kynaaton  Bridger,  in 
whose  behalf  it  was  insisted  that  ae- 
eonnt  was  improperly  directed  agunst 
him.  On  this  point  it  is  sufficient  to  say 
that  he  admits  rents  in  his  hands  to  the 
amount  of  3722.  10<.,  and  must,  of  course, 
aecoant  in  respect  of  them.  Upon  the 
whole,  therefore,  I  agree  in  the  very 
careful  and  elaborate  judgment  of  the 
Master  of  the  Rolls,  and  am  of  opinion 
that  theae  appeals  must  be  dismissed; 
but,  looking  at  the  nature  and  difRculties, 
and  my  learned  Brother  not,  as  I  believe, 
agreeing  fully  with  me  on  aU  the  xwinta,  I 
think  diey  shovld  be  diamisied  without 
costs. 

liORD  JvsTiCE  Knight  Bruce. — The 
fiicta  of  this  case  render  it,  in  my  opinion, 
doubtful,  whether  the  suit  u  not  wholly 
for  a  demand  barred  by  lapse  of  time,  or 

(18)  9  Moore.  P.C.C.  18. 

(19)  9  Hare,  7S4. 

(20)  16  Ves.  249. 

(21)  1  Her.  m 


too  stale  to  be  acted  on  ;  and  whether  Ae 
bill,  filed  as  it  was,  not  before  the  jen 
1855,  ought  not  to  have  been  dismissetl. 
Nor  am  I  convinced  tbat  if  there  would 
have  been  an  error  in  dismissii^  it,  the 
plaintiffs  ought  not  to  have  been  held  abso- 
lutely bound  by  the  ofier  of  redemption  oi 
re-purchase  which  it  contains,  and  he  dealt 
with  accordingly.    As  to  each  of  these 
points,  however,  the  conclusion  of  my 
learned  Brother  being  the  same  as  that  of 
the  Master  of  the  Rolls,  theirnnited  judg- 
ment—-very  likely,  I  need  not  say,  to  be 
right— must,  of  course,  prevent  the  decree 
of  His  Honour  from  being  varied  in  either 
of  the  respects  that  I  have  mentioned. 
The  view  of  my  learned  Brother  also  it, 
that  of  tihe  interest  wfaidi  Henrietta  Lady 
Bowyer  acquired  by  purchase  from  Sir 
Oeo^  Bowyer  she  was  not  a  pnrchuer 
without  notice,  and  that  accordingly  her 
estate  or  assignee  is  not  entitled  to  the 
benefit  of  it  on  that  footing.    As  to  this 
view,  likewise,  which  is  in  accordance  also, 
I  believe,  mth  the  o^nnion  of  the  Master 
of  the  Rolls,  I  entertain  some  doubtr— a 
doubt  unimportant,  however,  and  the  peti- 
tion of  appeal  must  be  dismissed. 


U  R  '\ 
March  17,  18.  /^^[^^i^^^^  ^^f 

Solicitor  —  Election  Agent  —  Bitti  sf 
Costs —  Taxa  (ion. 

Candidates  at  a  general  election  for  num- 
bers of  parliament  employed  a  firm  of  soli- 
citors as  their  election  agents: — Held,  that 
the  employment  too*  professionalt  and  that 
tbtir  kill  of  costs  was  snltfeet  to  taxatis«( 
within  ikepronislons  of  the  6  4  7  Viet,  e.  78. 

Messrs.  Edwards  &  Osborne  were  soli- 
dtors  practising  at  Ross. 

At  tiie  genenl  election  in  1857  Hessn. 
Eing,  Blakemore  and  Hanbary  were  eas- 
didates  fbr  the  county  of  Hereford.  They 
coalesced,  and  employed  Measrs.  Edwards 
&  OsboTTie  as  their  election  agbnts  for  the 
district  of  Ross.  The  letter  retaining  then 
was  as  follows:—"  In  order  to  secure  sn 
efficient  distribution  of  professional  scr- 
vices,  we  have  to  request  you  will  act  under 
the  initnictions  of  yonr  district  committee." 

After  the  eleetiim  Mr.   Oabomet  in 
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■eeordaoce  with  the  17  &  18  Vict.  c.  102, 
MDt  to  the  authorized  agent  of  the  can- 
didates the  following  bills,  accompanied  by 
a  letter  in  the  handwriting  of  Mr.  Osbornei 
asd  rigned  by  him 
Mufn.  Etns,  Bliikemore  and  Hubory, 
Dn.  to  £dw»d8  &  Osbome. 
Coon^  Election. 
KonDiatiiet. 
1U7.  f.  tL 

UuTch   Retainer  Fee    fi   6  0 

and 

April    Selves  caDTasdng  for  18  daja, 

at  SI.  Sa.  per  day  £6  14  0 

ExpeDaea  10  10  0 

April  S.  Engaged  from  an  early  hour, 
looking  ap  votera.  Attend* 
ing  committee-TOom  and  act- 
ing as  booth  agent  to  Edde, 
Croat  Street  booth    6   6  0 

Managing  clerk  (Mr.  W.)  out 
canvaasing  for  21  daya,  at 
Si:  S«.  per  day   66   8  0 

Expenees   0   0  0 

Mr.  W.  engaged  bringing  in  the 
Toters  from  Weaton-noder- 
Fenyard,  and  acting  aa  booth 
agent  to  the  Qloneeater  Road 
booth    „   4   4  0 

Clerk  <Mr.  B.)  out  oanTaaalng 
for  18  days,  at  21.  2«.  per  day  87  16  0 

Expeaaea  11  13  6 

Clerk  engaged  from  an  early 
boor,  bringing  in  votera  from 
Penwjd  and  Lanwarne,  and 
aftentarda  condncting  TOtera 
to  booth  S   8  0 


4209  IS  6 
Henra.  King,  Blakemore  and  Hanbnry, 
To  Edwards  &  Osborne. 

County  Election, 
Rou  District. 
1U7.  Engaged  from  the  IZth  to  the 
16th  of  March  at  officea,  and 
from  the  16th  of  March  to  the 
Snd  of  April  in  the  eonunlt- 
tee-room,togetheririth  clerks, 
to  Teiy  late  noara  each  night; 
making  out  caavau  lials  for 
the  varioas  parishes,  circnlara 
to  all  the  Toters,  canraas  re< 
tnma,  emre^ondence,  voting 
earda,  and  generally  transact* 
lag  the  bostneaa  of  the  dia- 
tiMt,  by  which  onr  private 
bnaineaa  waa  wholly  n^lected 
and  losses  sustained  thereby ; 
and  snbseqoently  to  the  2nd 
of  April  attending  the  seve- 
nl  committee  meetings  at  the 
King'a  Head  and  onr  officee^ 
fetmg  in  billa,  forwarding 
the  tame  to  Hereford,  ana 
alao  engaged  leTeral  days  pay- 
ing meaaengcrB,  aUn  cleika, 
■Bdothan   £150  0  0 


These  charges  were  exelaaiTe  of  all 
outlay  for  horse  hire  or  such  like  expenses, 
which  were  charged  by  the  postmaater  of 
the  town. 

The  committee  of  management  considered 
that  1602.  would  be  ample  payment  for  the 
aemces  of  these  gentlemen  ;  they  accord- 
ingly offered  that  sum  to  Mr.  Osborne, 
who  refinsed  it.  Mr.  Edwards  afterwards 
died. 

On  the  18tb  of  January  1858  Mr.  Os- 
borne brought  an  action  against  the  candi- 
dates in  the  Court  of  Queen's  Bench  for 
the  amount  of  the  bills  for  work  and 
labour,  care,  diligence  and  attendance 
done,  performed  and  bestowed  by  the 
plaintiff,  as  agent  of  the  defendants,  &c.f 
and  for  certain  fees  due  and  of  right  pay- 
able to  the  plaintiff  in  respect  thereof. 

Separate  appearances  were  entered  by 
the  candidates ;  and  on  the  1  at  of  February 
1868  a  declaration  waa  served.  It  was 
now  sworn  that  Messrs.  Edwards  &  Oa- 
borne  would  not  have  received  a  retainer 
had  they  not  been  attornies  and  solicitors. 

On  the  15th  of  Febraary  1858  Messrs. 
King,  Biakemore  and  Hanbury  obtained  an 
order  of  course  for  the  taxation  of  the 
biUs. 

Mr,  Oiffard  now  moved  to  discharge 
this  order, — These  bills  are  not  taxable; 
they  were  the  bills  of  an  agent,  and  were 
sent  unsigned,  and  purposely.  It  was  not 
every  pecuniary  demand  of  a  solidtor  that 
was  taxable.  The  present  case  was  eleariy 
one  for  the  consideration  of  a  jury ;  it  wai 
not  within  the  6  &  7  Viet.  c.  73. — 

^llen  T.  Aldridge,  6  Beav.  401 ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  165. 
In  re  Smith,  4  Ibid.  S09. 
In  re  Andrew,  17  Ibid.  510;  s.  c.  23 
Law  J.  Rep.  (h.s.)  Chanc.  1S9. 

Mr.  R,  Palmer  and  Mr.  StaUard  aup- 
ported  the  order. 

The  Master  of  the  Rolls. — The  par., 
ties  obtaining  the  order  are  entitled  to  have 
the  bill  of  costs  taxed.  The  6  &  7  Vict, 
e.  73.  s.  87.  enacts,  that  upon  the  applica^ 
tion  of  the  party  cbaigeable  by  the  bill  of 
coats  of  an  attorney  or  solicitor,  it  shall  be 
lawfbl,  in  case  no  part  of  the  business  con« 
tained  in  inch  bill  shall  have  been  tnuis* 


Digitized  by 


GoogI 


«34 


COURTS  OF  CHANCERY: 


[KnSntu 


acted  in  any  court  of  law  or  equity, 
for  the  Lord  Chancellor  or  the  Master 
of  the  Rolls,  and  they  are  thereby  re- 
quired to  refer  such  bill,  and  the  demand 
of  such  attorney  or  solicitor,  to  be 
taxed  and  settled  by  the  proper  officer. 
This  section  clearly  determines  and  de- 
fines the  right  of  the  party  who  employs  a 
lolicitor  in  that  cbanu!terf  and  is  liable  to 
pay  his  charges  in  respect  of  such  employ- 
ment to  an  order  for  taxation,  though  the 
business  is  not  done  in  any  court.  There 
are  many  cases  in  which  it  may  be  impor- 
tant that  the  qaanium  meruU  should  be 
determined  by  a  jury ;  hut  the  question  as 
to  the  application  of  this  section  to  the 
case  is  more  properly  determined  here.  If 
the  section  does  not  apply,  the  jury  may 
then  assess  the  damages  payable  to  an  attor- 
ney or  solicitor  for  his  employment  in  the 
matter  contained  in  the  bill.  It  remains 
to  ascertain  whether  the  employment  was 
that  of  a  solicitor  in  his  professional  cha- 
racter. In  re  Smith  it  strict  law,  which 
this  Court  will  adopt.  Allen  t.  Aldridge 
was  not  the  case  of  a  solicitor ;  but  a  dis- 
tinction is  drawn  between  the  cases  to 
which  the  statute  applies,  and  those  in 
which  there  is  no  relation  of  solicitor  and 
client.  A  solicitor  may  have  a  claim 
against  a  party,  hut  not  necessarily  in  that 
character.  To  establish  the  relation  of 
solicitor  and  client  there  must  be  the 
employer  and  the  party  employed  ;  there 
must  be  the  party  charging,  and  the  party 
whom  he  seeks  to  charge.  Here  there  is 
no  question  as  to  theemployment  of  Messrs. 
Edwards  &  Osborne,  or  as  to  the  sending  in 
of  the  bill  of  costs.  The  only  question  is 
as  to  the  character  of  the  employment.  It 
was  argued  that  Messrs.  Edwards  &  Os- 
borne were  not  employed  in  the  character 
of  solicitors,  but  that  they  must  be  con- 
sidered as  ordinary  agents  only  ;  but  that 
proposition  is  not  tenable.  No  other  per- 
son than  a  solicitor  could  have  performed 
the  duties  they  were  employed  to  perform. 
They  attended  the  sittings  of  the  com- 
mittee for  several  days.  Was  it  not  of 
importance  that  in  the  conduct  of  the  elec- 
tion nothing  should  be  done  which  was 
contrary  to  law  ?  It  was  necessary  that 
they  should  be  conversant  with  the  various 
statutes  relating  to  elections,  and  to  advise 
the  fwmmittee  on  the  course  to  be  pur- 


sued, and  also  to  detect  any  illegal  acta 
of  the  opposition.  They  were  hound 
to  exercise  their  legal  acumen  for  their 
clients.  This  cannot  be  considered  as  an 
employment  of  an  ordinary  character. 
Though  it  does  not  appear  on  the  &ce  of 
the  bill,  and  could  not  do  so,  yet  tbe 
charges  claimed  by  these  gentlemen  woald 
be  extravagant  if  thr^  were  made  by  a 
pu^  having  no  legal  knowledge;  and  if 
they  were  not  employed  in  the  character  of 
solicitors,  a  much  smaller  sum  would  have 
been  sufficient  than  for  gentlemen  of  legal 
knowledge  and  experience,  and  able  to 
advise  the  committee  on  their  proceedings. 
I  therefore  think  it  clear  that  the  employ- 
ment was  in  the  character  of  soliciton, 
and  the  fact  that  they  might  be  employed 
also  in  another  character  does  not  affect 
their  employment  in  the  character  of  soli- 
citors; and  if  the  case  were  brought  before 
a  jury  they  would,  no  doubt,  consider  it  as 
an  employment  in  this  character,  and  they 
would  be  directed  by  tke  Judge  to  give 
damages  in  respect  of  the  l^^al  knowledge 
placed  at  the  sonriee  of  their  clients.  The 
business  contained  in  this  bill  is  evidently 
not  done  in  any  court  of  law  or  equity ; 
the  Master  of  the  Rolls,  therefore,  has 
jurisdiction  to  direct  a  taxation  of  this  bill 
of  costs.  The  bill  must  therefore  be  taxed ; 
but  as  tbe  question  is  peculiar,  I  shall 
make  the  costs  of  the  motion  part  of  the 
costs  of  taxation. 


Not, 


Jan 


LEUTT  e.  HILLAS. 


Vendor  and  Purehtuer~-Sale  in  Lob~- 
Reetifying  Miatake. 

The  plaintiff  purchased  at  an  an^ion  a 
house  and  premises,  which  uere  the  sahjed 
of  one  lease ;  there  were  stables,  ^c.  attacked, 
accessible  only  from  the  premises  purchased, 
but  which  had  been  built  upon  a  piece  ef 
land,  comprised  in  the  lease  of  the  land 
upon  which  the  adjoining  house  wasbaiU: 
these  adjoining  premise*  were  also  sold  at 
the  same  auction  to  a  d^erent  perwnt 
they  being  described  a»  in  the  oenipsh'oR 
of  A,  By  whoy  in  fact,  was  tenant  of  fit* 
house  onfy.    An  abttraet  woa  delitered 
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k  the  plaintif,  but  he  did  not  diicover 
thai  the  ttables  were  not  included  in  ii^  and 
he  took  a  conveyance  of  the  houee  and  pre- 
mitet  comprised  in  the  one  lease  only.  The 
tlablet,  as  being  upon  the  land  in  the  second 
Uute,  were  assigned  to  the  purchaser  of  the 
adjoininy  house.  Upon  a  bill  by  the  pur- 
ehaaer  of  the  first  AotM«,— Held,  by  the 
Master  of  the  Rolls,  that  the  contract  could 
tot  he  rescinded,  that  the  assignment  could 
wt  be  reetifiedf  and  that  no  ground  existed 
to  ask  for  compensation  ;  but  upon  appeal^ 
r^f  was  decreed  against  the  purchaser  of 
the  adjoining  house,  and  the  biU  was  dit' 
missed  as  against  the  vendor, 

James  Wild,  on  the  8th  of  May  1856, 
put  up  some  leasehold  houses  and  land  for 
sale  by  auction,  in  several  lots. 

Lot  5.  was  purchased  by  the  plaintiff, 
John  Austen  Leuty.  The  printed  parti- 
culars described  it  as  '*  a  convenient  and 
well-arranged  dwelling  -  house,  No.  20^ 
Inremess  Road,  with  wing  at  side  extend- 
ing over  gateway.  It  is  brick-built,  with 
stuccoed  front  and  slated  roof ;  has  a  fore- 
eonrt,  ineloaed  with  iron  palisade  fence  on 
Ktone  curb."  It  then  went  on  to  enumerate 
the  several  rooms  on  each  floor;  and  in 
the  case  of  the  first  floor  and  principal 
story,  to  describe  the  rooms  themselves 
minutely,  and  to  specify  particularly  the 
larder  on  the  lower  story  ;  and  then  pro- 
ceeded  as  follows :— "  At  the  side^  with 
distinct  entrance  by  carriage-gates,  is  a 
yard,  with  shed  under  the  wing  of  the  dwell- 
ing, and  hack  eoaoh-yard,  at  end  of  which 
is  a  brick  building  of  eoaeh-house,  two-stall 
stable,  with  two  rooms  aboee,  email  yard 
beyond,  wilk  loose  box  or  extra  stable." 

The  rendeaea  b  let  to  Mrs.  W.  Jtf   £.   i.  d. 
■greemeut   for  three  yean,  from 
L«dy-day,  1854,  at  par  annam   65   0  0 

The  yard,  coach-hoose,  ftc  are  let  to 
Mr.  Hawkins,  fniitercr,  &&,  as  a 
yearly  taiant,  at  per  annum   2S   0  0 

£88   0  0 

The  foregoiag  is  held  by  lease  for  a  term 
of  954  years,  (mm  ChristmaB,  184S, 
at  a  ground-rent  of  only   S   0  0 

£U   0  0 

Lot  6.  wa>  purchased  by  Samuel  Hillas. 
It  was  described  as  a  leasehold  private 
readence,  No.  21,  Inveniess  Road,  ad- 


joining lot  5,  and  of  limilar  design  and 
accommodation,  with  the  deficiency  of  the 
wing. 

It  18  now,  and  haa  been  for  years  past,    £.    1.  d. 
in  the  tenure  of  Mn.  T.,  a  yearly 
tenant,  at  per  annum   55   0  0 

And  held  by  leaee  for  a  term  of  951 
yeara,  from  Christmas,  1843,  at  a 
gionnd-rent  of   7  10  0 

47  10  0 

The  house,  No.  21,  stood  upon  the  north 
of  the  two  pieces  of  land ;  and  a  piece  of 
the  land  comprised  in  the  lease  under  which 
No.  21  was  held  had  been  separated  from 
it,  and  a  building  intended  to  be  used  as  a 
larder  to  No.  20,  and  solely  accessible  from 
that  house,  and  a  loose  box  or  extra  stable, 
had  also  been  constructed  upon  a  part. 
The  remainder  of  the  piece  of  land  so  sepa- 
rated was  used  as  a  small  yard,  but  the 
stable  and  yard  were  accessible  only  through 
a  carriage  entrance  under  part  of  the  wing 
to  the  house.  No.  SO. 

The  fourth  condiUon  stated  that,  as 
regards  lots  5.  and  6.  lespecdvely,  such 
abstract  shall  commence  with  the  leases 
under  which  the  same  lots  are  held,  and 
that  each  purchaser  was  to  be  considered 
to  have  purchased  each  lot,  with  full  notice 
of  the  contents  of  the  lease  or  under-lease 
under  which  the  same  may  be  held. 

By  the  last  condition  it  was  provided, 
that  if  any  mistake  be  made  in  the  descrip- 
tion of  the  premises,  or  any  error  or  mis- 
statement appear  in  the  particulars,  the 
same  shall  not  afiect  the  sale  ;  but  a  com- 
pensation or  equivalent,  based  on  the 
amount  of  the  purchase-money,  shall  be 
given  or  taken,  as  the  case  may  require ; 
such  equivalent  to  be  aetUed,  in  ease  of 
difference,  by  the  auctioneer  at  the  sale. 

The  particulars  also  stated  that  the 
various  leases,  counterparts,  and  agree- 
ments would  be  produced  at  the  sale,  and 
might  be  inspected  previously  at  the  office 
of  the  solicitor,  and  that  the  purchaser 
would  be  deemed  to  have  bought  with  full 
knowledge  of  the  contents  thereof. 

On  the  16th  of  May  1856  an  abstract  of 
the  title  was  delivered  to  the  plaintiff,  but 
it  comprised  only  thfl  southern  plot  of 
land.  It  shewed  no  title  to  the  larder, 
stable,  and  small  yard,  which  had  been 
constructed  upon  the  piece  of  land  taken 
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firom  Uie  northern  plot ;  and  upon  the  sup- 
porition  that  the  abatraet  delivered  com- 
prised the  whole  of  the  hmldings  and  yard 
the  plaiotiff,  on  the  23rd  of  June  1856,  took 
an  assignment  of  the  premises  comprised 
in  the  lease,  of  which  an  abstract  had  been 
delivered,  and  of  the  premises  demised 
thereby,  with  their  rights,  members,  ease- 
ments, and  appurtenances,  and  at  the  exe- 
cution  of  the  indenture  so  theretofore  used, 
occupied^  or  enjoyed  therewith,  together 
with  the  indenture  of  lease,  and  all  other 
deeds,  &c.  relating  to  the  premises. 

On  the  24th  of  June  1856  Samuel  HiU 
las  took  an  assignment  of  the  lease  of  the 
northern  plot  of  ground,  on  which  the 
larder,  the  stable,  and  the  small  yard,  added 
to  the  premises  on  the  southern  plot  bad 
been  constructed. 

The  plaintiff  took  possession  of  the  pre- 
mises, and  began  to  pull  down  the  build- 
ings which  had  been  erected  on  the  northern 
plot,  to  convert  them  into  workshops,  but 
he  immediately  desisted  upon  the  threat  of 
an  action  of  trespass ;  and  filed  this  bill 
against  S.  Hillas  and  J.  Wild,  praying  that 
S.  Hillas  might  assign  to  him  the  larder, 
stable,  and  yard,  as  being  a  part  of  the 
premises  purchased  by  him ;  and  he  asked 
in  tite  altemiUive  that  the  contract  with 
J.  Wild  might  be  rescinded,  or  oUierwise 
that  he  might  be  declared  entitled  to  com- 
pensation for  such  portion  of  the  premises 
as  stood  on  the  northern  plot,  and  formed 
a  portion  of  the  premises  he  had  purchased. 

Samuel  Hillas,  in  his  answer,  stated 
that  he  had  bought  lot  6.  under  the  im- 
pression that  the  buildings  and  yard  in 
question  were  comprised  in  lot  6. 

Mr.  Selwyn  and  Mr.  E.  R.  rvrner,  for 
tiie  pluntiff. — ^The  plaintiff  asks  to  rectify 
a  mistake  made  in  tiie  assignment  of  some 
leasehold  premises,  purchased  by  him 
under  most  apeeifie  descriptions.  The 
premises  purchased  were  held  under  two 
leases.  The  plaintiff  saw  them,  and  pur- 
chased lot  5,  which  comprised  these  pre- 
mises, and  he  did  so  particularly  with 
reference  to  the  small  yard,  loose  box,  or 
extra  stable,  and  the  space  over  the  larder, 
all  of  which  he  contemplated  turning  into 
workshops.  These  parts  of  lot  5.  were 
oomprised  in  the  lease  of  the  adjoining 


lot  6,  but  they  were  not  included  in  the 
deseriplaon  of  that  lot,  or  accessible  fiom 
it;  and  the  defendant,  8.  Hillas,  upon 
rMding  the  particulars,  must  have  had  (dU 
notice  that  diey  form^  no  part  of  the  pre- 
mises sold  as  lot  6.  The  abstract  deli- 
vered to  the  plaintiff,  however,  related 
only  to  the  premises  comprised  in  one 
lease ;  and  as  no  objection  appeared  on  the 
title,  the  plaintiff  took  an  assignment  of 
what  he  supposed  to  be  the  whole  pre- 
mises described  in  the  particulars  as  lot  5. 
It  was  not,  however,  until  he  began  to  pull 
down  these  back  premises  that  he  became 
aware  that  they  had  not  been  assigned  to 
lum ;  and  he  then  discovered  that  they 
had  been  assigned  toS,  Hillas,  as  standing 
on  the  land  in  the  northeni  plot,  and  he 
now  claimed  them  as  a  part  of  his  par- 
chase.  The  plaindff  therefore  insisted  that 
Mr.  Hillas  ought  to  assign  to  htm  what 
the  particulars  did  not  include  in  bis  lot, 
or  otherwise  that  the  vendor  might  make 
compensation  for  the  loss  sustained  by  the 
plaintiff.— 

Stapylton  v.  Scottt  18  Ves.  425. 

Doed.  FreeUnd  v.  Burt,  1  Term  Rep. 
701. 

CaherUy  v.  Williams,  1  Ves.jnn.S10. 
Mattm  T.  FrankUttt  1  Yon.  &  C.  CO. 
289. 

Mr.  Lloyd  and  Mr.  Surrage,  for  S. 
Hillas.— CAafli6er2am  v.  Lee  (1). 

[The  Master  of  the  Rolls.  —  It  is 
impossible  to  collect  from  the  particulars 
that  the  stable  and  yard  did  not  form  a 
part  of  lot  6,  or  that  S.  Hillas  had  notice, 
when  he  took  his  conveyance,  that  this 
portion  of  the  premises  had  been  purchased 
by  the  plaintiff  as  a  part  of  lot  5.  The 
bill,  therefore,  as  against  him,  must  be  dis* 
missed,  with  costs.} 

Mr.  FolUtt  and  Mr.  Speed,  for  J.  Wild. 
~There  is  no  ground  upon  which  com- 
pensation can  be  asked.  The  relief  sought 
against  each  defendant  was  inconsistent: 
it  was  open  to  a  demurrer.  The  premises 
had  been  conveyed;  the  plaintiff,  therefore, 
could  not  be  entitled  to  the  relief  asked.— 
Seddon  v.  Connell,  10  Sim.  79 ;  s.  c. 
9  I^w  J.  Rep.  (n.s.)  Chanc.  341. 

<1)  10  Sim.  444. 
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Stgd.  Fend,  and  Pwr,  440. 

Newham  v.  Mav,  18  Price,  749  ;  9,  e, 

U'Cle.5U. 
Naaam  t.  Mag,  10  Ibid.  117. 

Afr.  Sehojfn,  in  reply,  in  support  of  the 
pludingi  referred  to  Potter  v.  Sanden  (2). 

The  Hastbe  of  the  Rollb.  —  Tbe 
I^tiff cannot  obtain  any  relief  under  this 
bill.  He  asks  at  once  to  rescind  the  con- 
tnetf  to  zeetify  the  conveyance*  and  that 
WBDpsRtatioB  may  be  awarded  to  him.  He 
eontneted  to  buy  A,  and  a  part  of  B ;  be 
«u  aware  Uiat  the  vendor  bad  agreed  to 
*ell  B  to  another  purchaser;  he,  however, 
without  any  person  being  guilty  of  fraud, 
took  a  conveyance  of  A  only ;  he  knew 
from  tbe  abstract  that  a  title  was  made  to 
A  only.  It  was  after  this  that  the  convey- 
ance was  made ;  be  cannot  therefore  com- 
plain that  tbe  contractwas  not  carried  out. 
It  has  been  carried  into  efiect ;  and  as  the 
defendant,  J.  Wild,  has  assigned  the  other 
immises  to  Mr.  Hillas,  he  has  not  the 
power  to  rectify  the  deed.    It  was  the 
plaintiff  who  allowed  those  premises  Co  be 
Mngned  to  Mother  person,  and  he  has  no 
t^m  upon  hizD.    The  plaintiff  also  is  not 
•■tided  to  any  compensation ;  that  is  inci- 
deut  to  a  decree  for  specific  perfarroance, 
bat  after  the  conveyance  no  claim,  for 
tompeosation  can  arise.    If  the  plaintiff 
II  entitled  to  anything,  it  in  merely  to 
dam^.     The  bill,  therefore,  must  be 
dinnkied,  with  costs  (8). 

Jan.  16,  18. — From  this  dedaon  the 
plaintiff  appealed. 

Mr.  Selwjfn,  Mr.  jimphleU  and  Mr.  E. 
It.  Twrmar  appeared  in  support  of  tbe 
"PPaaL 

Mr.  Lloyd  and  Mr,  Sum^t  for  tbe  de- 
frodant  Hillaa. 

Mr,  FoUatt  and  Mr.  Speed,  for  the  de- 
ftadant  Wild. 

Mr.  AmphUU,  in  reply. 

Tbe  Lord  Chancellor  said  that  be 
took  a  different  view  from  that  of  the 
Matter  of  the  Rolls.  The  first  question 
Wat,  what  were  the  [woperties  which  the 


plaintiff  and  the  defendant  Hillas  respec- 
tively contracted  to  purchase  ?  The  plain- 
tiff entered  into  a  contract  to  buy  not 
only  the  bouse.  No.  20,  but  also  the 
yard  and  stable  which,  in  fact,  formed 
part  of  the  property  included  in  tbe  lease 
under  which  No.  21  is  held.  Though 
the  description  of  this  yard  given  in 
the  particulars  of  sale  was  not  accurate, 
there  was  nothing  else  to  answer  that  de- 
scription. The  plaintiff,  therefore,  anp- 
posed  that  he  was  so  purchasing.  What 
did  the  defendant  Hillas  contract  for  X 
He  swore  that  be  supposed  he  was  pur- 
chasing the  whole  piece  of  ground, 
including  that  claimed  by  the  plaintiff. 
But  did  the  particulars  justify  him  in 
this  ?  The  particulars  stated  that  lot  6 
was  then  and  bad  been  for  years  past 
occupied  by  Mrs.  T.  A  question  bad 
been  made,  whether  he  knew  what  was  so 
occupied  7  But  that  did  not  signify  ;  the 
real  question  was,  what  was  so  occupied  7 
What  would  have  been  done,  if  immediately 
after  the  contract  each  had  filed  a  bill  for 
specific  performance  t  There  could  be  no 
doubt  that  the  plaintiff  wonld  have  been 
held  entitied  to  the  property  he  now 
elumed ;  and  tbe  defendant  Hillas  could 
only  have  insisted  on  having  what  had 
been  occupied  by  Mrs.  T.  Tbe  particu- 
lars stated  that  it  was  held  by  lease,  but 
that  was  included  together  with  other  pro- 
perty. He  did  not  contract  for  what  was 
included  in  tbe  lease;  No.  21  was  held 
as  described  in  the  particulars,  but  it  was 
with  other  property.  The  reference  to  the 
lease  was  only  material,  as  it  was  a  con- 
tract for  a  particular  sort  of  tide.  Tbe 
result  was,  tiiat  the  bill  was  quite  wrong 
agunat  Wild.  The  plaintiff's  right  to  re- 
lief was  against  Hillas,  and  he  ought  not 
to  have  made  Wild  a  puty  at  all.  Aether 
Hillas  had  not  a  remedy  against  Wild  was 
a  matter  which  could  not  be  decided  now. 
Hillas  contracted  to  purchase  what  was  in 
tbe  occupation  of  Mrs.  T.  When  he  got 
more  included  in  his  assignment,  be  was  a 
trustee  of  that.  There  would,  therefore, 
be  a  decree  against  Hillas  as  asked  by  tbe 
bill ;  and,  as  to  Wild,  the  bill  had  been 
properly  dismissed,  wiUi  eoats. 


(2)  S  Hue,  1.   

{»)  Sea  PateiMn  at  Long,  S  Bcav.  1S6. 

Haw  Saam.  XXVIL-Ohawo.  S  Z 
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Copyhold — Admittance  for  Life — Power 
of  Sale— Reniainder$— Devisable  Interest 
— Election. 

A  testator,  seised  in  fee  of  a  copi/hold 
estate,  devised  it  to  his  wife  for  life  ;  and 
after  her  dteease  he  ( without  giving  any 
estate  to  hie  executors )  dir^ted  them  to  sell 
the  eopsfholdet  and  then  divide  (A«  proeeeds. 
The  tesiator^s  widow  was  admitted  for  life  ; 
and  after  her  decease  the  executors  sold  the 
estatCf  and  executed  a  bargain  and  sale  to 
the  purchaser;  and  he,  without  having  been 
admitted,  made  his  will,  and  devised  the 
estate  to  his  wife;  he  was  lubseguentlg 
admitted  to  the  copyhold  estate  and  died. 
Upon  a  suit  to  administer  the  estate  of  the 
purchaser's  wife, — Held,  that  the  admission 
of  the  wife  of  the  first  testator  enured  for  the 
benefit  of  the  purchaser  under  the  executors ; 
that  the  customary  heir  of  the  purchaser 
took  no  estate  in  the  copyholds,  but  thtU  they 
passed  to  the  wife  as  devisee. 

The  wife,  uuder  the  wiU  ^  her  husband, 
had  aiso  eviered  upon  some  freehiM  landSf 
purehased  after  the  date  of  the  wiU : — Held, 
that  they  passed  to  the  hHr'Ut'law,  and  that 
he  was  not  hound  to  elect  between  them  and 
the  benefits  given  by  the  wUl  of  the  wife  (1). 

This  case  came  on  upon  an  adjonrnroent 
from  cbamben. 

At  a  court  held  for  the  manor  of  Lowes- 
toff,  in  the  county  of  Suffolk,  in  1799, 
William  Cleveland  was  admitted  to  two 
copyhold  cottages  and  other  premises, 
abutting  upon  Bell  Imo,  to  hold  the 
same,  with  their  appurtenances,  to  the 
use  of  himself  and  his  heirs,  according  to 
the  custom  of  the  manor ;  and  at  the  same 
court  he  surrendered  the  same  premises 
to  the  use  of  his  will. 

By  a  codicil  to  his  will,  dated  the  25th 
of  April  1805,  Vr.  Cleveland  devised  the 
copyhold  premises  to  bis  wife,  Elizabeth 
Cleveland,  forbor  life  ;  and  he  authorised, 
directed  and  empowered  his  executors. 


(1)  8w  Smith  «,  Olsieoek,  S7  Law  J.  Rep.  (ha) 
CP.  193. 


WiUiam  Clevdand,  his  son,  and  Thonu 
Tripp,  or  the  surrivor  of  them,  or  the 
executors  or  administrators  of  suck 
vivor,  immediately  sfler  the  decease  of  bii 
wife  Elizabeth,  to  sell,  for  the  best  pries 
that  could  reasonably  be  gotten  for  the 
same,  all  those  his  two  new-built  teoe- 
ments  or  dwelliag-houses  (formerly  Hit- 
den's),  situate  in  Loweatoff  aforesaid,  and 
to  bai^ain,  sell  and  assure  the  same  to  the 
purchaser  or  purchasers  tbet«o^  and  hii  or 
their  heirs,  or  to  such  person  or  perstmi. 
and  to  such  uses  as  such  purchaser  shoold 
direct  or  appoint ;  and  the  reeeipta  of  Um 
trustees  of  the  will  for  th«  money  wen 
made  good  discharges  to  the  purchaser. 

After  the  death  of  W.  Cleveland,  st  s 
court  held  for  the  manor,  on  theSlstof 
March  1806,  Elizabeth  Cleveland  wu 
admitted  tenant  of  the  copyhold  premisct 
for  her  life. 

By  an  indenture  of  appointment  and 
bargain  and  sale,  dated  the  29th  of  March 
1837,  made  between  W.  Cleveland,  tbe 
son,  of  the  one  part,  and  Edward  Seamsa, 
of  the  other  part ;  after  reciting,  among 
other  things,  the  death  of  T.  Tripp  ud 
the  death  of  Elisabeth  Cleveland,  and 
that  E.  Seaman  had  contracted  with  W. 
Cleveland,  party  thereto,  for  the  abso* 
lute  purchase  of  the  copyhold  tenements 
and  premises  therein  described,  it  w 
witnessed  that;  in  consideration  of  8251., 
W.  Cleveland,  the  son,  pursuant  to  the 
power  to  him  reserved  by  tbe  codicil, 
and  in  execution  thereof,  did  bai^n, 
sell,  limit  and  appoint  unto  E.  Seanisn 
all  those  two  cottages  abutting  upon 
Bell  Lane,  with  the  appurtenances,  to 
hold  the  same  unto  and  to  the  use  ttT  E. 
Seaman,  his  heirs  and  aas^s  for  ever, 
according  to  the  custom  of  the  msnw. 
The  same  deed  contuned  a  covenant  by 
W.  Cleveland,  the  son,  to  procure  die 
admission  of  E.  Seaman  to  the  jmmises. 

E.  Seaman,  by  his  will,  dated  the  29tb 
of  November  1 837,  after  directing  payveet 
of  his  just  debts,  gave,  devised  and  be- 
queathed all  bis  estate,  both  real  and  per- 
sonal, and  of  what  nature  or  kind  soever 
tbe  same  might  be  at  the  time  of  Ids 
decease,  unto  his  wife,  Elisabeth  Seamsn, 
to  and  for  her  own  use  and  benefit ;  but  ia 
the  event  of  his  wife  marrying  any  futaie 
husband,  then  the  testator  gave  and  he- 
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qaeathed  l.OOOl.  out  of  bis  laid  estate  unto 
bii  son,  the  plaintiff  Edward  CleTcland 
Seaman,  for  his  absolute  use.  The  testator 
ippointed  his  wife  the  sole  executrix  of 
hiiwiU. 

On  the  8th  of  March  1 838,  at  a  court  held 
f«  the  manor  of  Lowestoff,  £.  Seaman 
was  admitted  to  the  copyhold  premises  in 
Bell  Lane,  to  hold  the  same  to  him  and  fais 
hdis ;  but  he  nerer  made  any  snrrmder  to 
the  use  of  his  will. 

After  the  date  of  his  will  E.  Seaman 
purchased  two  freehold  parcels  of  land ; 
sod  these,  by  an  indenture  dated  the  lOth 
of  October  1838,  were  conveyed  to  him 
and  his  heirs,  to  such  uses  as  he  should 
appoint;  with  remainder  to  him  for  his 
life;  with  remainder  to  James  Redding 
and  his  heirs  during  the  life  of  £.  Seaman ; 
hut  upon  trust  for  him  and  his  assigns,  to 
the  intent  that  no  widow  of  his  should  be 
entitled  to  dower,  with  remainder  to  £. 
Seaman  and  his  heirs. 

Edward  Seaman  died  in  1846,  leaving 
the  plwntiff  his  eldest  son  and  heir-at-law, 
sad  also  his  heir  according  to  the  custom 
of  the  muior  of  Lowestoff. 

On  the  7th  of  July  1847.  Elizabeth 
Seaman,  the  widow  of  the  testator,  proved 
his  will  and  took  possession  of  his  real 
and  personal  estates,  which  she  ret^ned 
until  her  death. 

Elizabeth  Seaman,  by  her  will,  dated 
the  28th  of  June  1850,  appointed  her 
nephews,  the  defendants  William  Woods, 
William  Frederick  Cleveland  and  George 
Cleveland,  trustees  and  executors  of  her 
vill ;  fbe  then  gave,  devised  and  ap- 
pointed  'all  the  freehold  and  copyhold  mes- 
snages,  lands  and  hereditaments,  and  all 
the  personal  estate,  goods,  chattels  and 
tBeetM  whatsoever  and  wheresoever,  in  or 
over  which  respectively  she  had  or  at  the 
time  of  her  decease  might  have  any  interest 
or  disposing  power,  unto  and  to  the  use  of 
the  defendants,  their  heirs,  executors,  ad- 
ministrators and  assigns,  according  to  the 
aature  thereof  respectively,  upon  trust  for 
ber  son  E.  C.  Seaman  for  life,  and  after  his 
death,  upon  trust  to  pay  or  transfer  such 
residue  **  unto,  between  or  amongst  such 
child  or  children  of  my  said  son  as,  being 
ason  or  sons,  shall  attain  the  age  of  twenty- 
one,  or  being  a  daughter  or  daughters  sh^l 
atudn  that  age  or  be  married,  whichever 


shall  first  happen,  and  also  such  child  or 
children  of  any  son  of  E.  C.  Seaman  who 
shall  die  under  the  age  of  twenty-one 
years  as,  being  a  male  or  males,  shall  at- 
tun  that  age,  or,  being  a  female  or  females, 
shall  attain  that  age  or  ba  married,  which- 
ever shall  first  happen,  and  if  more  than 
one,  to  be  divided  between  or  among  them 
in  equal  shares  or  proportions  as  between 
brothers  and  sisters,  hut  so  that  the  child 
or  children  collectively  of  any  deceased 
son  of  my  said  son,  shall  take  only  the 
share  which  such  son  would  have  taken  if 
living,  and  if  more  than  one,  in  equal 
shares  and  proportions."  This  was  followed 
by  a  gift  over  in  case  there  should  be  no 
child  or  other  issue  of  her  son  who  should 
take  a  valid  interest  under  the  trusts 
aforesaid. 

It  was  then  provided,  that  in  case  her 
son  should  become  a  bankrupt,  an  event 
which  did  not  happen,  the  trustees  should 
thenceforth  during  his  life  apply  the  in- 
come for  the  benefit  of  his  children,  and 
in  case  and  while  there  should  be  no 
such  child,  then  the  trustees  were  to  accu- 
mulate the  income  until  the  death  of  the 
son.  This  was  followed  by  a  power  of 
maintenance  and  education  (after  the  de- 
termination of  the  life  interest  of  the  son) 
of  any  children  being  presumptively  en- 
titled to  any  share  in  the  residuary  estate. 

The  testatrix  died  in  1850,  shortly  after 
making  her  will,  leaving  the  plaintiff  her 
heir-at-law  and  sole  next-of-kin  at  the 
time  of  her  death. 

The  will  was  proved  by  W.  Woods  and 
G.  Cleveland  alone. 

This  suit  was  instituted  on  the  8rd  of 
March  1855,  by  the  plaintiff  E.  C.  Sea- 
mra,  praying  for  die  administration  of  the 
real  and  personal  estate  of  the  testatrix, 
and  under  a  decree  made  in  the  cause  the 
Master  found  that  the  testatrix  was  seised 
of  two  freehold  meadows,  called  East  and 
West  Meadows,  on  the  south  side  of  Mill 
Lane,  in  Lowestoff,  containing  eleven  acres 
and  twenty-three  perches,  and  two  copy- 
hold messuages,  with  the  appurtenances 
thereto,  situate  on  the  south  side  of  Bell 
Lane  in  Lowestoff, 

By  a  decree  made  on  the  26th  of  July 
1856  the  Court  declared  that  the  will  of 
the  testatrix  was  void  for  remoteness^  as 
the  dass  of  persons  consisted  of  ohildren 
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and  grandchildren  of  the  plaintiff,  and  that 
the  teBtatrix'i  leudnaiy  real  and  pergonal 
estate  wai  nntUspoaed  of  by  the  will  and 
"belonged  to  the  plaintiff  ae  the  heir-at-law 
and  aole  next-trf-kin  of  the  teitatrix  ;  but 
this  declaration  waa  to  be  without  pre- 
judice to  the  trust  declared  by  the  will 
for  the  benefit  of  the  plaintiff's  children 
during  bis  life  on  the  determination  of  bis 
estate  on  the  events  mentioned  in  the  wilt 
(1). 

The  pluntiff  now  submitted  that  E. 
Seaman  took  the  copyhold  estate  as  if  he 
had  been  named  as  a  devisee  in  the  will 
of  W.  Cleveland  the  elder,  and  accord- 
inglyt  as  he  had  not  been  admitted  to  the 
premises  when  be  made  his  will,  that  they 
did  not  pass  by  it.  He  also  submitted 
that  as  the  freehold  estates  were  not  pur- 
chased by  E,  Seaman  nnUl  after  his  will, 
which  was  never  republished,  the  same 
did  not  pass  to  Elizabeth  Seaman,  and  did 
not  pass  by  her  will. 

Mr.  R.  Palmer  and  Mr.  Cole,  for  the 
plaintiff. — The  beir-at-law  insists  that  the 
appointment  made  of  the  copyholds  under 
tbe  power  of  sale  in  W.  Cleveland's  will 
put  E.  Seaman  in  the  position  of  a  devisee, 
and  that  he  obtained  an  inchoate  title, 
which  was  not  devisable.  The  question 
then  is,  whether  these  copyhold  estates 
passed  by  the  will  of  ^.  Seaman  under  a 
general  devise  of  bis  estate.— 

Doe  d.  Winder  v.  Lawet,  7  Ad.  &  £. 

195  ;  s.  c.  2  Nev.  &  F.  195 ;  7  Law 

J,  Rep.  (n.b.)  a.B.  97. 
PhiUipt  V.  PhiUips,  1  Myl.  &  K.  649; 

8.  c.  1  Law  J.  Rep.  (n.8.)  Chanc. 

214. 

7  Will.  4.  ^  I  Vict.  c.  26. 

Mr.  FoUeU  and  Mr.  Jmpklett,  for  the 
trustees  of  Elizabeth  Seaman's  will.— 
Upon  the  execution  of  the  bargain  and  sale 
to  E.  Seaman  he  had  a  right  to  make  a 
will  as  an  admitted  devisee  under  the  will 
of  W.  Cleveland,  the  admission  of  whose 
widow  as  tenant  for  life  enured  for  the 
benefit  of  all  those  in  remainder.  E.  Sea- 
man, therefore,  was  in  the  same  position 
as  if  W.  Cleveland  bad  devised  the  estate 
to  his  wife  for  life,  with  remainder  to  £. 

(1)  Ssumsn  e.  Woods,  23  Besr.  591. 


Seaman  and  hia  heirs.   Although  the  ad- 
mission was  to  the  wife  of  W.  Cleveland 
for  life,  still,  whatever  Uie  form,  it  enured 
for  the  benefit  of  those  in  remainder,  whs- 
tber  they  took  under  the  will  or  by  virtae 
of  a  power  named  in  that  will.    It  wu 
said,  however,  that  E.  Seaman's  will  did 
not  operate  to  pass  the  copyholds,  even 
if  he  did  take  as  devisee,  because  it  was 
made  before  his  actual  admission.  He, 
however,  took  a  legal  right  under  the  i^l 
of  W.  Cleveland  ;  and  though  the  will  of 
E.  Seaman  was  made  before  his  admission, 
still  upon  his  admission  from  the  effect 
produced  by  the  eoncufrenee  of  co-operat- 
ing causes,  the  estate  passed  by  his  will, 
vaA  his  admission  had  reference  back  to  the 
powa-,  and  the  appointment  made  by  virtae 
of  that  powef,  whieh  was  tim  authority 
and  foundation  of  the  admission,  the  same 
as  if  it  had  been  made  upon  a  surrender, 
which  at  once  defeats  all  tbe  mesne  acts 
of  the  surrenderor,  and  confirms  all  the 
mesne  acts  of  the  surrenderee.    £.  Sea- 
man also  purchased  a  freehold  estate  after 
making  his  will ;  it  did  not,  therefore,  pass 
by  it,  but  it  descended  upon  the  plaintiff, 
his  son.    The  widow,  however,  supposing 
that  it  bad  passed  by  her  husband's  will, 
entered  into  possession  and  received  tbe 
rents  until  her  death.    By  her  will  she  bad 
given  benefits  to  him ;  he  was,  therefore, 
bound  to  elect  whether  he  would  take 
those  benefits  or  g^ve  up  the  freehold 
estate  to  the  disposition  made  of  it  by  the 
will  of  the  testatrix.— 

The  Earl  of  Bath  v.  ^iiwy,  1  Burr. 

206;  s.c.  Cowp.  713. 
Doe  d.  Whitbread  v.  Jemnetf^  5  East, 

S22. 

Doe  d.  Vernon  v.  r«riio«,  7  Ibid.  8,  22. 
Lord  Kenih^lon  v.  MamuU,  13  Ves. 

246,  253. 
WathiM  OM  CepyAoUs,  138.  166,  219, 

337. 

2  CAofMS  OR  Powertt  83. 

1  /anM*  en  WiUt^  48,  Snd  edit. 

Davy  V.  Beardsham,  1  Cbaae.  C.  89; 

s.  c.  3  Chanc.  Rep.  4 ;  Nels.  Chaae. 

Rep.  76;  8  Freem.  157;  0  Mod. 

75. 

Mr.  R.  Palmer,  in  reply,  referred  to— 
Faweer  v.  Jejre^,  16  Ves.  619,  5S7 ; 
8.  e.  2  Swust.  868. 


Digitized  by 


ToLlZni.]  MICHAELMAS  1857  to  MICHAELMAS  1858.  541 


T$rre  r.  Browne,  5  H.L.  Ca«.  555  ; 
B.  c.  24  Law  J.  Rep.  (U.S.)  Chanc. 
757. 

Dot  d.  Clarke  r.  Ludhm,  7  Bing. 

S75 ;  ».  c.  5  Mo.  &  F.  48 ;  9  Law 

J.  Rep.  CP.  74. 
The  Dnke  of  Marlborauph  t.  Lord 

Qodolphin,  1  Eden,  404,  415. 
Carr  d.  Dagwell  t.  Singer,  2  Vea.  sen. 

605. 

3  Smgden  on  Powers,  25,  et  seq. 

On  tbe  queition  of  elecdon— 

Bkmrnart  r.  Plaj/er,  2  Sim.  &  S.  597 ; 
I.  e.  5  Law  3.  Rep.  CP.  74. 

July  31. — The  Mastxk  of  ths  Rolu. 
— The  will  of  E.  Seaman  was  made  pre- 
Tioaa  to  the  7  Will.  4.  &  3  Vict.  c.  26 ; 
that  act  remediea  any  defect  like  the  pre- 
•mt,  if  any  exteta.  The  qtieition»  however, 
i^  whether  the  cuatoinaTy  heir  or  the  de- 
Tisee  is  entitled  to  the  copyholds  under 
this  will.  The  customary  heir  relies  upon 
the  esses  of  Doe  d,  Winder  v.  Laaes  and 
Pkillips  V.  PhilUpi,  and  he  contends  that 
£.  Seaman  took,  under  a  power  contained 
in  the  will  of  the  original  testator,  and 
eoniequently  that  he  had  not,  under  the 
deed  and  the  contract  with  the  executors, 
a  mere  equitable  interest,  but  an  inchoate 
and  imperiieet  legal  intereat,  which  was  not 
derisable  by  his  wfll,  ha  not  having  been 
admitted  ;  uid  which  accordingly  did  not 
pau  by  bia  will,  and  that,  when  his  ad- 
■littance  took  place,  it  did  not  ennra  back 
to  the  benefit  of  thia  testator's  will.  The 
devisees  contend  one  of  two  things,  either 
that  there  was  a  devisable  interest  at  the 
time  he  took  it,  or  that  if  he  took  under 
the  original  will,  then  the  admittance  of 
the  widow  enures  to  his  bene6t  as  the  ad- 
Buttance  of  all  persona  in  remainder.  Now 
I  consider  that  there  was  a  devisable  in- 
terest, and  that  it  passed  by  the  will. 
£.  Seaman  did  not  take  under  the  original 
will  of  William  Cleveland  in  the  sense 
in  which  it  is  to  be  understood  that  a 
petaim  takea  in  remainder  or  reversion 
and  the  lilcat  in  which  ease  an  admittance 
af  the  firat  pemm  would,  by  a  species 
of  fiction,  enure  to  the  benefit  of  the 
others.  He  did  take  under  it,  in  a  cer. 
tsia  sense,  undoubtedly;  but  the  ques- 
tion ii  whether  he  had  a  good  equitable 


interest  in  the  whole  of  the  copyholds,  or 
whether  he  had  merely  an  inchoate  legal 
right— an  imperfect  legal  right.  This 
point  and  wliat  was  deviaable,  were  dis- 
cussed  in  Wainwr^lU  v.  Ehtell  (2),  and 
the  authoritiea  were  there  cited,  but  it  was 
not  determined.  It  is,  however,  quite 
settled*  as  in  King  v.  Turner  (3).  that  an 
equitable  interest  in  copyholds  is  devisable. 
He  had  a  good  equitable  interest  under 
the  contract  with  the  executors — a  com- 
plete equitable  interest  nnderthe  contract, 
and  the  fact  of  the  sale  having  taken  place 
under  that  power,  does  not  detract  from 
or  diminish  the  extent  of  his  equitable  in- 
terest under  the  contract ;  it  would  be  so  if 
it  were  sold  by  an  owner  in  fee.  If  it  was 
sold  under  a  power,  whether  a  power  con- 
tained in  a  will  or  a  settlement,  or  any 
other  deed,  the  effect  would  be  the  same. 
No  authority  exists  before  the  7  Will.  4. 
&  1  Vict.  c.  26.  (on  the  contrary,  all  the 
authorities  and  the  principles  seem  to  point 
the  other  way,)  that  the  interest  of  a  pur- 
chaser of  a  copyhold  would  be  in  the 
slightest  degree  varied,  whether  he  takes 
under  a  power  of  sale  in  the  person  who 
sold,  or  whether  he  takes  under  a  sur- 
render made  by  the  owner  in  fee  simple. 
That  being  so,  I  am  of  opinion  that  at  the 
time  when  the  contract  was  entered  into, 
he  had  a  good  equitable  interest,  which 
was  devisable  by  his  will— 55  Oeo.  S.  e. 
192.  Then  he  made  his  will,  and  it  was 
good  at  that  time.  What,  then,  is  the 
efieet  of  the  subsequent  admittance  ?  If 
he  had  merely  an  inchoate  legal  right,  that 
would  not  be  deviaable,  and  the  admittance 
afterwards  would  he  alone  the  period  from 
which  he  could  devise  the  property.  But 
the  subsequent  admittance  created  the 
principal  difficulty  ;  it  did  not  help  the 
title  at  all,— that  I  wish  to  be  clearly  un- 
derstood,—neither  does  it  enure  back  to 
the  title  he  took  as  purchaser. 

Having  come  to  the  conclusion  that  he 
had  an  equitable  and  devisable  interest,  it 
remains  to  consider  whether  the  effect  of 
the  admittanee  was  to  revoke  his  will :  and 
I  am  of  opinion  it  did  not,  and  that  it 
left  him  in  the  same  position  as  before  ; 
that  it  was  a  good  devisable  interest  at  that 

(2)  1  Uadd.  627. 

(S)  1  Myl.  &  K.  4(6t  ■.  c.  S  Lsw  J.  Rep.  (k.s.) 
Chaae.  188, 
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time,  and  not  altered  by  the  admittance 
which  afterwards  took  place,  and  con- 
sequently that  the  chief  cleric,  although 
the  point  was  not  brought  to  hii  attention, 
came  to  a  correct  eonelusion.  I  had  a 
desire  to  have  given  my  judgment  more 
fully.  As,  however,  the-long  vacation  wot 
at  hand,  I  thought  it  desirable,  as  soon 
as  I  had  made  up  my  mind,  notT  to  allow 
it  to  stand  over.  I  have  not  rested  on  my 
own  judgment  solely  ;  I  have  taken  from 
other  persons  advice  such  as  I  thought 
desirable,  and  the  conclusion  which  I  am 
of  opinion  is  the  proper  result  to  be  come 
to  is,  that  this  was  devisable  at  the  time 
when  he  made  his  will,  and  that  it  was 
not  revoked  by  the  subsequent  admit- 
tance,  but  that  the  devise  took  place. 
I  shall  therefore  declare,  that  these  copy- 
holds passed  by  the  will  of  Edward  Sea- 
man ;  that  the  heir-at-law  is  not  put  to 
his  election  under  the  will  of  Eliaabetii 
Seaman,  either  to  reject  the  benefit  taken 
under  her  will,  or  allow  the  freeholds  to 
go  as  if  the  same  formed  a  portion  of 
her  estate  and  passed  by  her  will.  The 
chief  clerk  must  also  review  his  report, 
notwithstanding  the  certificate  of  the 
27th  of  May  1856;  and  the  order  of 
the  25th  of  July  1856,  so  far  as  regards 
the  tenth  inquiry,  and  so  far  as  relates  to 
the  freehold  estate ;  and  the  heir-at-law 
must  be  at  liberty  to  carry  in  a  claim 
agiunst  the  estate  of  the  testatrix  for  the 
rents  and  profits  of  the  freehold  estate 
which  she  received  in  her  lifetime. 


V  Tr  *-i   f  ATTORNEY  GENERAL  V. 

KiNDERSLEY.V.C.  ) 

P  U  OK  ■{      THE  DRAPERS  COM- 

Feb.  25.        ^  p^jj^ 

Metropolis  Local  Managenunt  Act — 
Open  Vetiry — Right  to  elect  Mnu-people. 

Under  a  deed  for  the  foundation  of  a 
charity^  the  right  of  electing  almx-people 
woM  vested  "  in  the  minister,  churchwardens, 
overseers  of  thepoor  and  wehoftkeparith- 
ioners  as  should  pay  taxations  to  (Ae  poor, 
andshouldnot  keep  inmates  mr  poor  lodgers": 
—-Held,  that  this  was  not  "a  duty,  power, 
or  privilege  relating  to  the  management  and 
reUef  of  the  poor,  or  the  administration  of 
any  money  or  other  property  appUc^le  to 


the  relief  of  the  poor,"  within  the  meaning 
of  the  3rd  section  of  the  Metropolis  Local 
Management  Act,  19  ^  20  Fict.  e.  112, 
and  that  the  right  of  elecUng  alms-petpk 
was  not  transferred  to  the  new  vestry  ap- 
pointed under  that  aet. 

This  suit  was  instituted,  by  the  Attorney 
General,  upon  the  information  of  thepsriih 
of  St.  Mary,  Newington,  against  the 
Drapers  Company,  for  a  better  administn- 
tion  of  one  of  its  charities,  called  *'  The 
Drapers'  Almshouses  Charity."  During 
the  suit  an  order  was  made  that  the  ebarch- 
wardens  of  St.  George  the  Martyr,  South- 
wark,  who  were  jointly  interested  in  the 
charity  with  St.  Mary,  Newington,  should 
attend  the  proceedings  for  the  purpose  of 
agreeing  to  the  scheme  proposed. 

Upon  the  matter  being  discussed  in  the 
Judge's  chambers,  a  question  arooe  as  to 
wlio  were  ihe  proper  parUes  to  elect  the 
alms-people  to  receive  the  benefit  of  the 
charity  when  any  vacancies  sliould  occur, 
and  the  case  now  came  on  upon  adjourn- 
ment from  chambers  to  obtain  the  opinion 
of  the  Court  upon  that 'question. 

The  charity  was  founded  by  John 
Walter,  and  was  established  under  an  in- 
denture, dated  the  20th  of  February  1650 ; 
and  by  a  clause  in  that  deed  it  was  agreed 
and  declared  between  the  parties  thereto, 
that  from  time  to  time  thereafter  when 
fourteen  days  next  after  any  place  or  room 
in  any  of  the  sud  almshouses  (by  death 
or  removal  of  any  party  which  before  dwelt 
therein)  should  happen  to  fiiU  void,  ud 
notice  thereof  should  be  pven  to  either  of 
the  ebuTchwardens  of  the  said  parish  for 
the  time  being,  a  public  meeting  or  vestiy 
should  be  had  in  that  parish  church,  of 
the  minister,  churchwardens,  overseers  of 
the  poor,  and  such  parishioners  of  the  said 
parish  (as  should  pay  taxations  to  the  poor 
and  should  not  keep  inmates  or  poor 
lodgers),  or  of  the  greater  number  of  them, 
and  that  at  the  same  meeting  all  the  said 
parties  appointed  to  be  electors  preient  at 
that  meeting,  thonld  name  such  snd  so 
many  of  the  honest,  aged,  godly  and  fit 
persons,  inhabitants  of  that  parish,  ss  they 
should  think  fit  (nUier  men  or  women  as 
the  house  or  void  place  should  require)  who 
should  he  known  to  be  of  good  name  and 
fiune,  and  of  quiet  life  and  of  honest 
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conrmfttion,  and  for  Uie  space  of  two 
jreatB  tben  next  before  should  have  re- 
edred  the  alms  and  relief  of  the  sdd 
pariili,  to  be  admitted  to  dwell  in  the  said 
T(sd  i^e  or  room. 

Mr.  Glaue  appeared  on  behalf  of  the 
Teitry  of  the  parish  appointed  under  the 
Metropolis  Local  Management  Act,  18  & 
19  Vict.  c.  120,  and  contended  that  under 
the  terms  of  that  act  and  the  Amendment 
Act,  19  &  20  Vict.  c.  112,  the  right  of 
election  to  the  above  almshouses  had  been 
bansferred  to  the  existing  vestry. 

Mr.  Speed  appeared  for  the  minister, 
ebnrcbwardens  and  overseers  of  the  poor, 
and  the  parishioners  of  the  parish  of  St. 
Geoi^e  the  Martyr,  Sonthwark,  and  sub- 
mitted that  the  right  of  election  of  the 
alms-people  remained  in  the  persons  for 
whom  he  appeared,  and  who  were  described 
in  the  foundation  deed,  and  that  the  right 
«as  not  transferred  to  the  present  elected 
vestry. 

Mr.  Baily  appeared  for  the  Drapers 
Company,  and 

Mr.  J.  H.  Palmer  and  Mr.  Welford,  for 
the  relators. 

The  following  authorities  were  cited  :— ■ 

Carter  v.  Croplej/,  26  Law  J,  Rep. 

(ii.8.)  Chanc.  246. 
18  ^  19  Viet.  e.  120,  and 
10  4>  20  Fict,  e.  112.  ss.  1,  S,  and  18. 

Kindehslet,  V.C. — The  first  question 
to  be  decided  is,  whether  ^e  meeting  de- 
lignated  in  the  deed  of  1650  comes  within 
the  description  of  a  meeting  in  the  nature 
of  an  open  vestry  meeting,  described  in  the 
Istsectionof  theact,  19  &  20  Vict.  c.  112. 
An  open  vestry  meeting  is  something 
eontiadistinguished  from  a  select  vestry 
meeting ;  it  consista  of  the  minister,  ehnrch- 
wardens  and  overseers  of  the  poor  of  the 
parish,  who  are  necessarily  ex  officio  mem- 
bers, and  of  the  parishioners  at  large. 
There  are  certain  acts  of  parliament  con- 
tuning  provisions  for  preventing  a  member 
of  any  vestry  who  has  not  paid  the  rates 
of  the  parish  therein  specified  from  voting 
u  a  vestryman,  but  tliese  statutes  go  no 
fartiier,  and  the  mere  preventing  a  man 
from  voting  does  not  render  him  the  less  a 
nember  of  the  vestry.  What,  then,  is  the 


meaning  of  a  meeting  in  the  nature  of  an 
open  vestry  meeting  7  The  legislature  must 
have  intended  something  which  in  the  main 
answers  the  description  of  a  proper  open 
vestry  meeting,  although  in  some  respects 
it  may  not  strictly  be  so :  in  other  words, 
it  is  an  open  vestry  meeting,  with  the 
exclusion  of  some  limited  portion  of  the 
parishioners.  It  is  almost  certain  that  the 
legislature  in  passing  these  acts,  and  the 
person  who  framed  them,  did  not  mean  to 
confine  themselves  to  an  open  vestry  meet- 
ing strictly,  but  to  a  meeting  of  the  sort 
adverted  to  in  the  charity  deed,  which, 
though  not  an  open  vestry  meeting,  is  so 
much  BO  as  to  be  properly  described  as  a 
meeting  in  the  nature  of  an  open  vestry 
meeting.  On  that  dry  point,  therefore,  the 
meeting  described  in  the  deed  is  a  meeting 
in  the  nature  of  an  open  vestry  meeting 
within  the  terms  of  the  1st  section  of  that 
act.  The  next  question  has  reference  to 
the  construction  of  the  3rd  section  of  the 
same  act.  This  section  enacts,  "  that  all 
the  duties,  poweraand  privileges  (including 
such  as  relate  to  the  affairs  of  the  church, 
or  the  management  or  relief  of  the  poor, 
or  the  administration  of  any  money  or  other 
property  applicable  to  the  relief  of  the  poor) 
which  might  have  been  performed  or  exer- 
cised by  any  open  or  elected  or  other 
vestry,  or  any  such  meeting  as  aforesaid  in 
any  parish,  uoder  any  load  act  or  other- 
wise, at  the  time  of  the  passing  of  the  said 
act  of  the  last  session,  shall  be  deemed  to 
have  become  transferred  to  and  vested  in 
the  vestry  constituted  by  such  last-men- 
tioned act ;"  and  it  contains  this  provision 
also,  "  Provided  that  all  duties  and  powers 
relating  to  the  affairs  of  the  church,  or  the 
management  or  relief  of  the  poor,  or  the 
administration  of  any  money  or  other  pro- 
perty applicable  to  the  relief  of  tiie  poor, 
which  at  the  time  of  the  passing  of  the  said 
act  were  vested  in  or  might  be  exercised 
by  any  guardians,  governors,  tmstees  or 
Commissioners,  or  any  body  other  than 
any  open  or  elected  or  other  vestry,  or  any 
such  meeting  as  hereinbefore  mentioned, 
shall  continue  vested  in  and  be  exercised 
by  such  guardians,  governors,  trustees  or 
Commissioners  or  other  body  as  aforesaid." 
It  has  been  contended  that  under  this  pro- 
viso the  duties  and  powers  reserved  in  the 
charity  deed  in  this  case  were  expressly 
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continued  in  "  the  meeting  In  the  nature 
of  an  open  vestry."  No  douht  the  framing 
of  the  section  is  anything  but  clear,  and 
two  readings  may  be  put  upon  it.  One 
reading  of  it  by  putting  in  the  words  to  be 
understood  would  render  it  thus :  "  all 
duties,  &c.  which  at  the  time  of  the  pass- 
ing of  the  act  were  vested  in  any  guardians, 
&c.,  or  were  vested  in  any  body  other 
than  any  open  or  elected  or  other  veatry," 
"  or  were  vested  in  any  such  meeting 
(that  is,  a  meeting  in  the  nature  of  an  open 
vestry  meeting)  shall  continue  veited/'and 
so  forth.  The  other  reading  would  run 
thus :  "  All  duties,  &e.  which  at  the  time 
of  the  passing  of  the  %aid  act  were  vested 
in  any  guardians,  &c.,  or  were  vested  in  any 
body  other  than  any  open,  elected  or  other 
vestry,  &c,  or  other  than  any  such  meet- 
ing, shall  continue,"  and  so  forth.  It  is 
obvious  that  the  latter  of  these  two  read- 
ings iain  sense  precisely  the  reverse  of  the 
former.  The  question  therefore  is,  which 
reading  is  the  correct  one  t  It  would  appear 
that  the  latter  reading  expresses  the  true 
meaning  of  the  legislature,  and  for  this 
reason :  if  it  were  read  otherwise,  there 
would  be  a  eon^adiction  between  the  pro- 
viso and  the  former  part  of  the  section, 
for  while  the  fbrmer  part  transfers  duties 
which  might  have  been  exercised  by  any 
meeting  in  the  nature  of  an  open  vestry, 
to  the  new  vestry,  the  latter  operation  would 
seem  to  have  provided  for  the  retainer  of 
such  duties  by  the  meeting.  It  appears, 
therefore,  that  if  the  right  of  electing  these 
alms-people  were  a  duty,  power,  or  privi- 
lege within  the  3rd  section  of  the  act  of 
the  19  &  20  Vict,  c  1 13,  it  would  pass  to 
the  new  vestry,  constitnted  by  the  prior 
act  of  the  18  &  10  Viet.  e.  ISO.  On  the 
second  point  there  is  no  doubt  that  tiie 
effect  of  the  8rd  secdon  is,  that  all  duties, 
powers  and  privil^s  (whatever  these 
words  may  import)  are  transferred.  Then 
comes  the  only  point  which  is  within  tlie 
principle  laid  down  in  Carter  v.  Cropley. 
That  principle,  as  laid  down  by  Lord  Jus- 
tice Turner,  is  this :  there  are  two  acts, 
the  first  of  which  relates  to  certain  spe- 
cified matters  with  respect  to  the  internal 
government  of  the  parishes,  which  for  that 
purpose  are  transferred  to  the  vestry  con- 
stituted under  the  enactment  itself.  Then 
comes  the  amended  act  which  incorporates 


the  former  acta.  The  Lwds  Justices  eon* 
sidered  that  by  such  incorporation,  the 
general  words  of  the  second  act  were  to  be 
restricted  by  a  reference  to  the  scope  of 
the  prior  act.  In  that  case  the  question 
was  as  to  the  right  to  elect  the  clei^yman 
of  the  parish,  which  was  vested  in  a  body 
not  being  the'  vestry  of  the  parish,  and 
their  Lordships  held,  that  thou^  the  elec- 
tion of  a  minister  clearly  came  within  the 
general  meaning  of  the  words  **  duties, 
powers  and  privileges,"  still  those  words 
did  not  transfer  that  right  of  clration  to 
the  new  vestry  beeaase  it  was  not  withm 
the  scope  of  the  prior  act.  The  question 
now  is,  whether  the  election  of  the  alms- 
people  comes  within  the  words  *'  duties, 
powers  and  privileges,"  in  the  3rd  section. 
My  opinion  is,  that  the  right  of  electing 
alms<people  is  not  a  matter  which,  accord- 
ing to  the  fair  interpretation  of  the  former 
act  was  intended  to  be  transferred  to  the 
new  vestry.  Then  comes  the  question, 
whether  the  words  in  the  amended  act, 
"including  such  as  relate  to  the  affairs  of 
the  church,  or  the  management  or  relief 
of  the  poor,  or  the  administration  of  any 
money  or  oUier  property  applicable  to  the 
relief  of  the  poor,"  would,  by  force  of  the 
terms  themselves,  though  not  otherwise 
within  the  act,  bring  such  election  within 
the  scope  of  the  act.  And  that  gives  rise 
to  a  further  question  as  to  what  is  the 
meaning  of  the  words  "  relief  of  the  poor." 
No  doubt,  in  one  sense,  almshouses  are  for 
the  benefit  of  poor  people,  and  are  a  pro- 
vision for  the  relief  of  the  poor,  althoagb 
not  of  every  poor  person ;  but  they  are 
not  for  the  relief  of  the  poor  in  the  sense 
in  which  these  words  are  used  in  the  latter 
act.  The  worda  **  management  and  ntid 
of  the  poor,"  mean  the  geaeral  manage- 
ment which,  under  the  old  law,  wta  exa<- 
cised  by  the  overseer,  but  was  not  exerdsed 
by  different  functionaries,  such  as  gusr- 
dians,  &c.  Neither  is  the  mere  election 
of  alms-people  the  administration  of  money 
or  property  applicable  to  the  poor.  Upon 
the  whole,  I  think  I  am  bound  to  condnde 
that  the  duty,  or  whatever  it  is  called,  is 
not  a  portion  of  that  which  was  tranaferred 
to  the  new  vestry,  hut  that  it  lemuned  is 
the  old  body. 
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KAKLI  V.  BBLLIHOHAH. 


Legacy —  Interest — Reversion — Statute 

if  Lmitationt, 

A  tettatrix  gave  two  legacies  and  directed 
them  to  be  paid  out  of  a  reversionary  interest 
M  Stock  to  which  she  was  entitled : — Held, 
tk^  the  l^aeiee  were  frngable  when  the  r«- 
tmitmfM  inio  poMaessioUi  and  that  intereti 
was  payable  firon  ihat  time, 

Mary  Cooper,  hy  her  will^  dated  the 
22nd  of  June  1822,  made  the  following 
bequests : — **  I  give  and  Bequeath  unto 
Elizabeth  NiehoUts  the  sam  of  1,000^.; 
iIm)  I  give  and  bequeath  unto  Elieabetfa 
Wake  and  Ann  Wake,  and  Sarah,  wife  of 
Samuel  Oriel,  the  sum  of  500{.,  to  be 
equally  divided  between  them,  share  and 
share  alike,  which  said  two  legacies  or 
suns  of  1,0002.  and  5002.  I  direct  to  be 
paid  out  of  the  monies  arising  out  of 
ny  reversionary  interest  in  the  sum  of 
?,000l.  beqnea^ed  to  me  by  the  will  of 
my  brodier  John  Cooper,  and  which  he 
ffirected  to  be  payable  to  me  at  the  death 
ii  his  wife  Caroline" ;  and  the  testatrix 
directed  that  the  residue  of  the  said  7»0002. 
should  form  part  of  her  residuary  estate. 

The  testatrix  died  on  the  25th  of  August 
1822.  The  reversionary  interest  of  the 
testatrix  in  the  said  sum  of  7,0002.  fell  into 
possession  on  the  20th  of  May  1855. 

The  legatees  claimed  interest  upon  their 
respective  legacies  from  the  end  of  the 
year  after  the  decease  of  the  testatrix. 

Mr,  FoUett  and  Mr.  W.  W.  Cooper^  tta 
the  legatees  of  1,0002.  and  5002.— These 
Were  demonstrative  legacies,  and  they  were 
payable  in  any  event  out  of  the  general 
estate ;  they  were  only  made  a  chaige  on 
the  reversionary  interest  as  a  security.  The 
I^tees  were  entitled  to  interest  on  these 
sums ;  it  was  not  limited  to  six  years.  If 
there  were  prior  claims  upon  the  fund,  time 
did  not  run  ;  the  legacies  were  vested  in 
prasenU,  though  they  were  made  payable 
imjiiiwro. 

Mr.  R.  Palmer  and  Mr.  Speed,  for  G.  P. 
Bone,  William  Morgan,  and  William  Bel- 

Hiw  BsBBS,  ZXVIL— Cuaa 


Mr.  Selwjfn  and  Mr,  Fischer,  for  John 
Bellingham  and  John  O.  Bone. 

Mr.  KarttakCt  for  Sarah  Pickworth, 

The  authoritieB  cited  were — 

Ravenscroft  v.  Frisby,  1  Coll.  16 ;  s.  c, 
18  Law  J.  Rep.  (n.s.)  Chanc.  153. 

Wood  V.  Penoyre,  13  Yes.  325. 

Lloyd  v.  Williams,  2  Atk.  108. 

Wmex  V.  Rhodes,  2  Russ.  452. 

i*«arHm  v.  Pearson,  1  Sch.  &  Lef.  10. 

CriekeUr.  Dolby,  3  Yes.  10. 

Heath  t.  Perry,  8  Atk.  101. 

r9rT«22  Y.  Tyrrell,  4  Yes.  1. 

Drinkwater  v.  ^alcofwr,  2  Yes.  sen. 
623. 

1  Roper  on  Legacies,  221,  4th  edit. 
Badrick  v.  Stevens,  3  Bro.  C.C.  431. 
Sleeeh  v.  Thorii^ton,  2  Yes.  sen.  561. 
Man»  V.  Copkmdf  8  Madd.  223. 
9^4  Wm.  4.  e.  27.  «.  42. 

The  Master  op  the  Rolls.  —  The 
Statute  of  Limitations,  8  &  4  Will.  4. 
c.  27*  s.  42,  places  the  plaintiffs  in  a  diffi- 
cult from  which  thoe  is  no  possibility  aS 
escaping.  Interest  runs  on  a  legacy  from 
the  time  when  the  right  to  receive  it  ac- 
crues. The  right  to  a  legacy  accrues  at  one 
time,  and  the  right  to  receive  it  at  another. 
The  right  to  the  legacy  accrues  at  the 
death  of  the  testator ;  the  right  to  receive 
it  does  not  accrue  in  ordinary  cases  until 
twelve  months  afterwards,  and  in  many 
cases  the  right  to  receive  the  legacy  is 
postponed  until  the  expiration  of  some 
particular  time,  or  the  happening  of  some 
event  indicated  by  the  testator:  when  the 
payment  of  a  legacy  is  so  postponed,  no 
interest  is  payable  in  the  mean  time.  The 
time  when  the  right  to  receive  the  l^acy 
accrues  is  the  period  from  which  the  in- 
terest b^guu  to  run.  The  statute  runs 
from  the  same  period,  the  legacy  being 
barred  by  the  lapse  of  twenty  years,  not 
from  the  time  when  the  right  to  it  accrued, 
but  from  the  time  when  the  present  right 
to  receive  it  shall  have  accrued.  The  period 
from  which  the  statute  begins  to  run,  and 
the  period  from  which  interest  is  payable, 
are  identical.  It  would,  therefore,  be  un- 
fortunate for  the  legatees  if  they  succeeded 
in  their  contention  that  tiieir  right  to  re- 
ceive the  legacy  accrued  twelve  montiis 
4  A 
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after  the  death  of  the  testatrix,  because  in 
that  case  they  would  be  barred  by  the 
statute.  I  think,  howeTer,  that  the  pay- 
ment of  the  l^acy  was  to  be  postponed 
until  the  rerersion  fell  in,  and  that  no  right 
to  receive  it  existed  until  that  rime.  The 
interest  will,  consequently,  run  from  that 
potiod. 


%«      i?f  li^-i'tf  « »,  ?■    0HEATE8  V.  WILSON. 

Marchl5,16,17>> 

Vendor  and  Pvreheuer — CotOraet — RiglA 
to  rewind — CondUUma  of  Sale. 

A  vendor  has  duties  inseparable  Jrom  that 
ekaraeter  whiek  he  is  botmd  to  ferfnm,  and 
cannot  avoid  by  reiirietieeeondUkmei^sale. 

A  vendor  i$  not  jwUfied  in  resei^huf  a 
eontraet  under  a  restirietive  condition  of  sale 
reserving  that  power,  when  he  has  not  an- 
stvered  the  purchaser's  requishUms,  or  made 
an  atiev^t  to  answer  the  otfjeetiona  to  the 
tUle. 

The  John  Bull  public-house.  East  India 
Road,  Poplar,  was  put  up  for  sale  by  public 
auction  on  the  20th  of  July  1857.  The 
particulars  stated  that  the  premises  were 
leasehold,  held  for  the  unexpired  term  of 
forty-seven  years.  The  conditious  pro- 
vided :— 4.  That  the  vendor  shall  deliver 
an  abstract  of  his  title  to  the  purdiaser,  or 
to  his  or  her  solicitor,  commnicing  with 
the  under-lease  by  which  the  vendor  holds, 
and  the  purchaser  shall  not  require  the 
production  o^  or  inquire  into,  or  take  any 
objections  to  the  title  to  the  premises  prior 
to  such  under-lease ;  and  Uie  production 
of  the  last  receipt  for  rent  paid  shall  be 
accepted  by  the  purchaser  as  conclusive  evi- 
dence of  the  satisfactory  performance  of  the 
lessee's  covenants  in  the  under-lease  up 
to  the  time  of  completing  the  purchase. 
5.  That  within  five  days  from  the  delivery 
of  the  abstract  all  objections,  queries  and 
requisitions  on  the  tide  shall  hie  delivered 
in  writing  at  the  office  of  the  vendor's 
solicitors;  and  all  objections,  qnraies  and 
requisitions,  if  any,  not  so  delivered  shall 
be  considered  as  waived,  and  in  this  respect 
time  shall  be  considered  as  of  the  essence 


of  the  contract.  And  if  the  purdisser 
shall,  within  the  time  above  limited,  sliew 
any  objection,  whether  of  tide,  conveyance 
or  otherwise,  and  shall  insist  thereon,  tbe 
vendor  shall  be  at  liberty  to  rescind  the 
contract  and  annul  the  sale,  if  he  iball 
think  fit  so  to  do,  on  returning  the  deposit, 
without  interest  or  costs,  in  aatisfitetkm  of 
all  claims  of  tiie  purchaser,  notwitbstsad* 
ing  any  negotiation  which  may  have  beea 
carried  on  relative  to  such  objecdonii 
queries  and  requisitions. 

The  stock  in  trade,  furniture  and  fixtures 
were  to  be  taken  at  a  valuation,  and  the 
time  unexpired  in  the  licences,  and  the 
insurance  was  to  be  paid  for  on  tiie  10th  of 
August  following,  the  day  named  for  com- 
pletion. 

The  pluntiff,  Thomas  Greaves,  pur* 
ehased  the  premises  for  1,410/.,  and  hs 
pud  a  deposit  of  282/.  Joshna  'WSaaa, 
the  defendant,  delivered  an  abstract  of  bis 

title  on  the  31st  of  July,  and  wiUun  ths 
five  days  limited  by  Uie  abstract  the 
plaintiff  delivered  certain  queries  and  re- 
quisitions. Messrs.  Calvert  &  Co.,  the 
mortgagees,  claimed  for  principal,  interest, 
goods  supplied  and  costs,  l,595i.  2s.  lOd., 
and  one  of  the  objections  was  that  thS 
mortgage  being  by  demise,  the  mort- 
gagees must  at  the  expense  of  the  vendor 
concur  in  the  sale,  and  a  surrender  of 
thedr  interest  must  be  obtained  prerioni 
to  the  execution  of  the  anignment  to 
the  purchaser.  The  other  objeetioiis 
related  to  the  insurance,  and  to  the  per- 
formance of  the  covenants  in  the  under- 
lease, and  to  the  right  of  the  vendw  to 
sell.  The  defendant  sent  no  answer  to 
the  requisitions,  but  on  thelOthof  Augatt 
his  solicitors  wrote,  '*  We  have  received 
your  objections,  queries  and  requuitioos 
on  the  title,  which  are  of  such  a  kind  thst 
the  vendor  thinks  fit  to  rescind  the  con- 
tract and  annul  the  sale  ;  and  the  contract 
is  accordingly  hereby  rescinded,  and  the 
sale  is  hereby  annnlled.  We  indose  sn 
order  to  the  auctioneer  to  retnm  die 
deposit," 

The  plaintiff  objected  to  have  the  con- 
tract rescinded,  and  he  declined  to  [neseDt 
the  order  for  the  deposit ;  in  conseqocDce 
of  this  it  was  first  tendered  by  the  auc- 
tioneer and  refused,  and  afterwards  seat 
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Ij  %  derk  <tf  the  defbndut'i  solf dtorii  who 
penbted  in  leaving  it. 

The  plaintiff's  aoUdton,  however,  stated 
die  tenns  on  which  they  should  hold  it» 
iiid  iniisted  npon  the  perfonnanee  of  the 
contnct;  and,  finally,  he  filed  this  bill» 
praying  for  a  specific  performance  of  the 
contract,  and  by  it  he  offered  to  waive  all 
objections  raised  by  the  requisitions,  if 
there  were  any,  which  the  defendant  was 
unable  to  remove  ;  and  at  the  bar  he  waived 
ill  objections,  except  that  of  requiring 
the  mortgagees  to  join  in  the  assignment. 

Mr,'Kag,  tat  the  pIaintiff.-^No  objet^ 
tian  bas  bttsn  takm  to  the  title  which  the 
defendant  cannot  remove.  The  definidant 
mcinded  the  contract  without  an  attempt 
to  answer  Uie  requisiUons,  merely  because 
it  WIS  believed  that  the  purchase  had  been 
made  at  an  inadequate  price. 

Mr.  Lloyd  and  Mr.  Smythe,  for  the 
defendant.— -Though  the  conditions  of  sale 
were  prepared  by  the  direction  of  the  ven- 
dor, they  were  not  to  be  construed  strongly 
igsinst  hina.  The  vendor  was  an  adminis- 
trator durante  miitoritate;  the  property 
was  small,  it  would  leave  but  a  small  sur- 
plus. The  objections  raised  to  the  title 
werebothimproper  and  unreasonable ;  they 
wonld  exhaust  the  small  surplus  which 
woald  he  1^  of  the  intestate's  estate. 
The  vendor,  fherefors,  ma  entitled  to  claim 
tbe  benefit  reserved  to  him  by  the  eondi- 
ticms  of  sale. — 

Painter  v.  Netoby,  1 1  Hare,  26. 
Hoy  V.  Smiihiea,  22  Beav.  510. 
Page  V.  Adam,  4  Bear.  269 ;  s.  c.  10 

Law  J.  Rep.  (n.s.)  Chanc.  407. 
Hyde  v.  Dallaway,  4  Beav.  606. 
Merley  v.  Cook,  2  Hare,  106 ;  s.  c.  IS 
Law  J.  Bep.  (h.s.)  Chanc.  186. 

The  Maitsr  of  TBI  Rolls. — Condi- 
tions of  sale  moat  be  construed,  like  any 
other  instnunent,  most  strictly  against 
the  party  who  frames  them ;  he  alone  can 
judge  of  the  necessity  or  propriety  of 
msUng  such  conditions  before  he  offers  the 
poperty  for  sale.  In  addition  to  that,  it 
is  to  be  borne  in  mind  that  a  person  who 
offers  property  for  sale  has  certain  duties 
which  attach  to  him  in  that  character,  and 
be  does  not  get  rid  of  those  duties  by  sell- 
iag  subject  to  a  restrictive  condition  of 


nla ;  for  instance,  he  cannot  eompel  a  pmw 
ehaser  to  take  a  tiUe  upon  an  inauffidfflit 
abstract,  if  he  is  able  to  give  him  a  com- 
plete one.  He  is  bound  to  perform  the 
duty  of  a  vendor  as  fully  as  he  is  able  to 
do,  subject  to  this  exception,  that  the 
duty  shall  be  reasonable.  This,  as  well 
as  the  probability  of  its  occasioning  a  great 
amount  of  labour  and  expense,  are  always 
taken  into  consideration  by  the  Court ; 
for  though  it  may  be  in  his  power,  still 
it  may  involve  so  much  labour,  expense 
and  trouble  as  to  make  it  unreasonable 
that  he  should  be  called  upon  to  do  it  i 
this  condition  is  framed  to  meet  such  a 
ease.  Page  v.  Adam  estaUishes  the  pro- 
position t^  a  vendor  cannot  make  use  of 
such  a  condition  of  sale  aa  thia  to  rescind 
a  contract,  upon  a  point  not  within  the 
express  terms  of  it,  for  the  purpose  of 
getting  rid  of  a  duty  which  attaches  to 
him  npon  the  rest  of  the  contract,  namely, 
the  duty  of  making  out  a  good  title,  and 
accordingly  the  notice  to  rescind  the  cou- 
.tract  was  held  to  be  null.  Assuming, 
then,  according  to  my  present  impression, 
that  some  of  the  requisitions  upon  the 
title  were  not  tenable,  still  they  do  not 
justify  the  vendor  in  saying  that  he  would 
put  an  end  to  the  contract  at  once  without 
making  any  observations  npon  the  requi- 
sitions. Does  the  liberty  reserved  of  re* 
scinding  the  contnust  mean  that  if  a  requi- 
sition is  made  to  the  vendor,  which  he 
either  disapproves  or  dislikes,  he  is  at 
once  to  be  at  liberty  to  put  an  end  to 
the  contract  ?  In  some  cases  clearly  not. 
Suppose  this  had  been  a  requisition  that 
the  mortgagees  should  join  in  the  assign- 
ment to  the  purchaser,  could  it  be  argued 
that  the  vendor  would  be  at  liberty  to  put 
an  end  to  the  contract?  It  is  necessarily 
incidental  to  the  sale  that  the  vendor 
should  sell  the  property  discharged  from 
all  inciuubrancea,  and  therefore  that  he 
should  get  the  incumbrancers  to  join  in 
the  assignment.  The  worda  "  shall  shew 
any  objection  and  shall  insist  thereon" 
made  it  the  duty  of  the  defendant  to  say, 
as  to  some  of  the  requisitions,  that  they 
were  not  tenable ;  as  to  others,  we  can- 
not comply  with  them ;  and  as  to  the  last, 
that  we  will  obtain  the  concurrence  of  the 
mortgagees.  If  after  that  the  purchaser  bad 
said,  I  insist  upon  those  conditions  being 
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eomplied  with,  the  vendor  might  well  have 
taid,  I  do  not  want  a  Chancery  sait  to 
detennine  the  qneitioib— I  shall  therefore 
have  reconne  to  the  condition*  of  sale, 
and  put  an  end  to  the  contract.  Bat  there 
most  be  reasonableness  even  in  that^  be- 
canse  if  the  sole  requisition  had  been  that 
the  mortgagees  should  join  in  the  asrign- 
ment,  the  vendor  would  not  have  been  en- 
titled to  put  an  end  to  the  contract.  Some 
light  is  thrown  upon  the  conduct  of  the 
defendant  by  the  evidence,  from  which  it 
appears  that  the  property  was  sold  for  less 
than  it  was  worth — much  less  than  the 
reserved  price,  but  the  sale  being  unfovour- 
able  was  no  reason  for  putting  an  end  to 
the  contract.  If  there  had  been  any  inten- 
tion of  using  the  condition  to  avoid  the 
•ale,  in  case  the  property  should  not  be 
■old  for  the  full  value  they  thought  it 
ought  to  be  sold  at,  then  tiiii  coi^tion 
of  aale  vras  firaudnlent,  and  could  not  be 
allowed  to  be  used  for  that  purpose,  as  the 
purchaser  would  be  deceived,  and  could 
never  ascertain  what  was  intended  to  be 
done.  The  plaintiff,  therefore,  is  entitled 
to  a  decree  for  specific  performance.  I 
will,  however,  hear  the  reply  upon  the 
costs  up  to  the  hearing,  as  prior  to  the 
filing  of  the  bill  there  was  no  waiver  of  the 
requisitions  covered  by  the  conditions  of 
sale ;  the  last  clause  in  the  bill  was  hardly 
sufficient  for  that  purpose :  it  was  an  offerto 
wiUidraw  any  objection  which  the  defendant 
"  is  really  unable  to  xemove."  He  might  be 
able  to  remove  some,  bnt  at  great  expense 
and  trouble.  At  the  bar  all  tiie  olgections 
were  wuved,  except  the  concurrence  of 
the  mortgagees,  but  still  the  pleadings 
must  be  taken  most  strongly  against  the 
plaintiff. 

Mr.  Kajf,  in  reply. 

March  17.— The  Master  of  the  Rolls. 
— After  consideration,  I  cannot  but  say 
that  the  plaintiff  is  entiUed  to  his  costs. 
The  decree,  therefore,  must  be  for  a  apedfie 
performance  of  the  contract,  the  plaintiff 
waiving  all  objections  other  than  that  re- 
quiring the  concurrence  of  the  mortga- 
gees in  the  assignment. 


CHANCERY :  tam 

March  6,  29,  Sl.j 

Bankmpteif  —  Noiiee— jtasignment  for 
FalHe—Prioritjf, 

Ah  MsignmaU  &y  Ike  CmnRSMsasn  h 
Bmkmptejft  vnder  (Ae  old  low,  of  the  eftoses 
in  action  of  a  bankrupt,  it  not  «fiMcInl 
to  a  rtduetion  into  po$setsioHf  and  laei 
aas^nment  made  Vfiihont  notice  given  to  iU 
trtuteet  m  not  entitled  to  priorUy  ooer  s 
subsequent  assijfnment  for  value,  of  wJUek 
notice  it  given. 

The  issuing  of  the  commission  is  luit  suf- 
ficient notice. 

Nor  does  the  mere  accidental  humle^ 
of  OHO  Iff  the  trustees  amemit  to  notice 
semble. 

William  Barr,  by  his  will,  dated  the  4th 
ofDecemberlSOOigave  to  tmataes  10,0001. 
consols,  upon  trust  for  hu  wifi^  Sanh 
Reyner  Barr,  for  her  life  or  until  her  fotoiiB 
marriage,  with  remainder  in  trust  for  all  and 
every  the  testator's  child  or  children  by 
his  said  wife,  S.  R.  Barr,  or  bom  in  doe 
time  after  his  decease,  equally,  and  if  bnt 
one  child,  then  the  whole  to  snch  only 
child ;  but  if  it  should  happen  that  tiie 
testator  should  not  have  any  child  or  chil- 
dren by  the  said  S.  R.  Barr,  npon  trust  to 
aasi^  and  transfer  the  same  to  his  fovc 
children,  William  Barr,  Betsy  Johnsim 
Barr,  Ann  Barr,  and  Mary  Bazr. 

The  testator  died  on  the  18th  of  Hardi 
1803.  There  never  was  any  child  by  Sarah 
Ra3mer  Barr,  except  one  who  died  an 
infant  in  the  testator's  lifetime. 

Ann  Barr,  one  of  the  children,  in  1805 
married  Thomas  Slade,  who,  in  1810, 
carried  on  business  in  partoership  with  his 
fittber,  Mid  became  bankrupt  in  February, 
and  obtained  his  certificate  in  May  in  that 
year.  Betsy  J.  Barr  died  in  1816,  intes- 
tate and  a  spinster. 

By  an  indenture  dated  the  15th  of  May 
1818,  Thomas  Slade  and  Ann  his  wife,  in 
consideration  of  l,O0O<.,  granted  to  John 
Dowell  an  annuity  of  100'.  a  year  tex  three 
lives,  and  for  securing  the  same  UMiiffici 
to  a  trustee  the  share  of  Ann  Slade  in  the 
10,0002.  consols.  A  memorial  of  this  deed 
was  enrolled  in  Chancery,  and  notice  wsi, 
directiy  afUr  the  execution,  given  to  the 
trustees  of  the  I0,000f.,  and  an  attested 
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copy  served  upon  tbem.  John  Dowell 
Bern  had  any  notice  of  the  faankrnptey, 
Bor  did  the  anignees  under  the  bank- 
nptey  give  notice  thereof  to  the  tmsteea, 
or  nudce  any  claim  in  respect  of  the  trust 
fond  before  1835. 

Ann  Slade  died  in  February  1856,  and 
Sirah  Reyner  Barr  in  NoTcmber  in  tibe 
HUDC  year. 

No  part  of  the  annuity  was  ever  paid, 
and  there  was  now  due  in  respect  thereof 
3,800/.  and  upwards.  Thefnnd  having  been 
transferred  into  court  under  the  Tmstees' 
Relief  Act,  the  personal  representative 
of  John  Dowell  presented  a  petition  for 
the  transfer  of  Ann  Slade's  sharet  amount- 
ing to  3,0321.  1 1«.  8d.,  standing  in  trust 
m  this  matter,  to  an  account  entitied  "  The 
•eparate  account  of  the  shute  of  Thomas 
SUde,  as  administrator  of  his  late  wife, 
Ann  Slade,  and  the  incumbrancers,  if  any* 
on  tnch  share."  i 

In  opposition  to  the  prayer  of  ^is 
petition  an  affidavit  was  filed  by  Thomas 
Slade,  in  which  he  stated  that  at  the  time 
of  bis  manri^e  he  became  well  acquainted 
with  the  trustees  of  the  testator's  will,  and 
continued  so  until  they  respectively  died  j 
that  Mary  Banr  married  a  nephew  of  one 
of  the  tmatees ;  that  the  deponent  waa 
parUeuIarly  well  acquainted  wil^  Thomas 
£emble,  another  of  the  trustees,  and  he 
certainly  was,  and,  as  the  deponent  believ- 
ed, the  other  trustees  of  the  will  were 
aware  of  his  being  made  bankrupt  at  the 
time  when  the  commission  was  issued ; 
that  Kemble,  whilst  the  proceedinga  were 
pending,  and  before  the  commencement  of 
the  year  1818,  promised  to  lend  him  a  sum 

6002.  or  thereabouts,  to  enable  him  to 
retnme  buainess,  and  did  in  &ct  lend  him 
that  sum,  and  that  the  said  Thomas  Kem- 
Ue,  uatil  his  death,  took  an  active  part  in 
dw  tnuta  of  the  10,0002.  lf|^y. 

Mr.  ReU  and  Mr.Naldmrt  for  the  pe- 
titi<m«r.  —  The  aaaignees  in  bankruptcy 
have  lost  their  priority  by  not  giving 
notioe.  It  has  been  expressly  decided  in 
Re  Atkiiuon  ( 1 )  that  the  title  of  an  assignee 
ibi  Talue  of  an  equitable  interest  is  not 

(1)  2  De  Oez,  M.  ft  0. 140;  &  c.  4  De  Oez  ft 
8a.  546. 


affected  by  a  previous  insolvency  of  Uie 
assignors,  the  assignee  having  no  notice 
of  ^e  insolvency ;  and  the  same  principle 
applies  in  the  case  of  bankruptcy.  Kem- 
Ue*s  knowledge  of  the  bankruptcy  was, 
at  the  best,  only  constructive  notice,  and 
there  is  no  case  in  which,  as  between  an 
assignee  for  value  and  assignees  in  bank- 
ruptcy, or  even  as  between  two  assignees 
for  value,  constructive  notice  has  been 
held  entitled  to  priority  over  actual  notice 
—ThompsonY.  Speirs{2),  Ex  parteBonUon, 
In  re  Sketehley  (3).  The  doctrine  of  con- 
structive notice  is  not  to  be  extended— 
Ware -9.  Lard  £$mM((4),  DaarU  v.  HaU 
(5).  The  assignees  in  bankruptcy  havo 
been  guilty  of  laches,  and  what  they  ask 
the  Court  to  do  is  to  remedy  their  own 
laches. 

Mr,  Kent/on,  for  Slade,  took  no  part  in 
the  argument. 

Mr.  Greene,  for  the  assignees  in  bank- 
ruptcy.— No  notice  waa  necessary.  The 
conveyance  of  the  bankrupt's  estate  by  the 
Commissioners  was  perfect  without  notice. 
It  has  never  been  held,  that  a  statutory 
conveyance  was  incomplete  for  want  of 
notice — Cooper  v.  ChiUi/{6\  Carlisle  v. 
Garland  (7),  Balme  v.  HutU>n{%).  But 
supposing  notiee  to  be  necessary,  then  the 
oommission  is  notice — CoUet  v.  Z>e  Goh 
(0),  Bartlett  v.  BartlM  (10),  Re  Bavben^t 
Trtut  {11),  Sowerbyy.Brooke  {12),  Here, 
however,  there  was  actual  notice,  for  it 
appears,  by  Slade's  afBdavit,  that  Kemble, 
one  of  the  trustees,  was  well  aware  of  his 
bankruptcy  as  early  as  the  issuing  of  the 
commiasion. 

(2)  IS  S!ni.  469 ;  L  0.  14  Law  J.  Rep.  (v.s.) 
Chanc.  4ffS. 

(5)  1  De  Oex  ft  J.  168 1  s.  0.  S6  Law  J.  Bcp. 

(NA)  Baoki.  45. 

(4)  4  De  Oex,  M.  &  G.  460 ;  s.  0.  24  Law  J. 
Sep.  (R,a.)  Chanc.  861. 

(6)  SRotLl. 

(6)  1  Bnrr.  20. 

(7)  7  BiDg.  298;  s.  C.5  Mo.  &  P.  102;  9  Law 
J.  B«p.  CP.  96. 

(8)  9Biiig.471;  s.o.  2Law;.Bep.(ii.s.)  Ezeli. 
116. 

(9)  Caa.  temp.  Talb.  65. 

(10)  1  De  Ges  St  J.  127 ;  *.c  26  Law  J.  Rep. 
(H.B.)  CliaQc  577. 

(11)  S  Kay  &  J.  47ft  i  a.  c.26Lav  J.B«p.(MA) 
Cbsnc.  fiS8. 

(12)  4  B.  ft  Aid.  536. 
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The  other  anthoritiai  re&ned  to  were — 

Ca»nan  t.  the  South-Etutem  Railway 

Company,  7  Exch.  Rep.  843 ;  s.  e. 

21  Law  J.  Rep.  (n.s.)  Exch.  257. 
Re  Birch's  Legacy  under  BiutU*»  mU, 

2  Kay  &  J.  328 ;  t.  c.  25  Law  J. 

Rep.  (m.s.)  Chwc.  823. 
Smith  T.  Smitht  2  Or.  ft  H.  831 ;  a.  c. 

4  Tyrw.  £2 :  nom.  Smith  v.  Ma*ter* 

man^  3  Law  J.  Rep.  (n.s.)  Exch.  42. 
Meux  T.  Bell,  1  Hare,  73;  e.g.  11 

Law  J.  Rep.  (n.s.)  Chanc.  77> 
Timton  v,  Ramsbottom,  2  Keen,  35. 
TihbUa  v.  George,  5  Ad.  &  E.  107 ; 

8.  c.  6  Not.  &  M.  804 ;  6  Law  J. 

Rep.  (n.s.)  K.B.  255. 
Gale  T.  Letou,  9  Q.B.  Rep.  730 ;  s.  e. 

16  Law  J.  Rep.  (m.8.)  0.6.  119. 
IS  EU%.  e.  7. 
21  Jac.  1.  e.  19. 
46  Geo.  8.  e.  135. 

Wood,  Y.C.  said  that  the  only  point 
about  which  he  felt  any  doubt  was,  whether 
the  commisuon  under  the  old  law  was 
notice  or  not. 

Mr.  Nalder,  in  reply,  referred  to  Sngd. 
Vend.  ^  Pur.,  1 1th  ed.,  p.  1049,  in  which  it 
is  stated  (note  it)  that  in  Sowerby  v.  Brooks 
the  Court  was  not  aware  of  the  reversal  in 
the  House  of  Lords  of  Hiteheox  r.  Sedy- 
wiek  (18). 

March  81.— rWooD,  V.C. — The  question 
here  is,  whether  the  assignees  in  bank- 
ruptcy under  a  commission  which  was  imed 
in  1810,  are  entitled  to  preference  over  an 
assignee  for  value  claiming  under  an  assign- 
ment executed  in  1818,  of  which  notice 
was  immediately  given  to  the  trustees,  the 
assignees  in  bankruptcy  having  given  no 
notice.  It  was  argued,  for  the  assignees 
in  bankruptcy,  that,  although  in  Re  Atkin' 
ton  it  was  decided  that  an  assignee  in  in- 
solvency is  in  no  better  position  than  the 
insolvent  himself,  and  that  his  Utle  could 
not,  unless  notice  of  it  were  given  to  the 
truatees,  override  the  title  of  a  subsequent 
assignee  for  value  who  had  ^ven  such 

(13)  SVern.  IfiS;  JouraslsofAeHoosaofLords, 
voL  zir.  p.  601. 


notice,  yet  the  present  ease  was  differeat, 
inasmuch  as  the  statutes  iu  force  at  the 
time  of  the  bankruptcy  gave  to  the  sssig- 
nees  in  bankruptcy  far  higher  rights  thsn 
were  given  to  the  assignee  in  insolvency,  by 
the  act  which  came  under  the  conndention 
of  Lord  St.  Leonards.  In  Mitford  v.  Jftf- 
fird  (14)  it  was  similarly  contended  thatai 
assignment  in  bankruptcy  bad  the  eflferttrf 
reducing  into  poasmsion  a  l^^aey  of  stock  ia 
truat  for  the  lunkmpt's  wife,  so  aa  todefsst 
her  right  by  survivorship.  But  Sir^PiUism 
Grant  tliere  said,  (p.  100),  "  I  have  alwsyi 
nnderatood  the  assignment  from  the  Com- 
missioners, like  any  other  assignment  by 
operation  of  law,  passed  his  (the  bank- 
rupt's) rights  precisely  in  the  same  pligbt 
and  condition  aa  he  possessed  them.  Even 
where  a  complete  legal  title  veats  in  them, 
and  there  is  no  notice  of  any  equity  affect- 
ing it,  they  take  subject  to  iriiatevM  eqni^ 
the  iHuikmpt  was  liable  to.  This  shewi 
are  not  considered  purchasers  for 
valuable  consideration  in  the  proper  sense 
of  the  words.  Indeed,  a  diatinction  has 
been  constantly  taken  between  them  and 
a  particular  assignee  for  a  specific  consider- 
ation; and  the  former  are  placed  in  the 
name  class  as  voluntary  assignees  and  p<r- 
sonal  representatives.  Thus,  inJeasonv. 
Moulson  (15),  Lord  Hardwicke  says,  it  is 
clear,  if  the  husband  makes  a  voluntary 
assignment  of  the  wife's  portion,  the  volun- 
teer must  stand  in  the  place  of  the  husband; 
and  there  is  the  same  equity  as  to  aaug- 
neea  of  bankrupta,  for  it  ia  the  law  Uiat 
casta  it  upon  them ;  and  in  Wernd  v. 
Marlar  {16)  Lord  Thurlow  aaya,  a  Comt 
of  equity  has  much  greater  eonaideiation  for 
an  assignment  actually  made  by  contract 
than  for  an  assignment  by  mere  operatim 
of  law ;  for  as  to  the  latter,  when  the  equit- 
able interest  of  the  wife  was  transferred  to 
the  creditor  of  the  husband  by  mere  ops- 
ration  of  law,  he  stood  exactly  in  the  place 
of  the  husband,  and  was  subject  precisely 
to  the  same  equity  with  respect  to  the 
wife ;  and,  accordingly,  though  it  has  bea 
much  agitated,  and  is  not  yet  perhaps  per- 
fectly determined  whether  a  particular  as- 
signee be  liable  to  make  a  provision  fw  tits 

H)  9Ve«.  87. 
Ifi)  2  Atk.  +17. 

(16)  1  P.  Wmi.  459.  Hi.  Ctnc's  aste. 
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wife  oQt  of  hex  fortane,  it  has  been  long 
settled  that  tuignwn  under  a  eommissioii 
of  bankniptey,  coming  into  a  court  of  equity 
to  reduce  the  internt  of  the  wife  into  pes- 
MMkn,  are  bound  to  make  ouch  a  setUe- 
nwiitu  the  husband  would  in  theiamecaoe 
lure  been  compelled  to  make.    But  if  the 
utignment  has  the  effect  of  reducing  the 
wife'a  interest  into  possession,  how  could 
thii  eqaitjr  ever  hare  iftevailed  ?    Out  of 
thit  of  vhich  the  husband  has  obtained 
ponetsion,  no  settlement  can  be  compelled. 
If  the  assignment,  therefore,  put  the  assig- 
TUtu  in  possession,  it  would  completely 
extinguish  all  the  claims  of  the  wifis,  as  the 
posseuion  of  the  husband  himself  certainly 
does.   They  ought  on  that  principle  to  be 
eonndered  as  coming  here  to  claim  what 
lud  by  the  assignment  ceased  to  be  a  trust 
for  the  wife  and  become  wholly  a  trust  for 
the  creditors.  But  the  Court  considers  the 
utignment  as  doing  nothing  more  than  to 
place  the  assignees  in  the  room  of  the  bus- 
hand.  So  ha  from  treating  the  assignment 
Si  equivalent  to  possession,  it  is  upon  the 
Tny  ground  that  the  assignees  want  its 
•isiitanGe  to  reduce  the  jwoperty  into  pos- 
■ession,  that  tbis  Court  imposes  on  diem 
the  condition,  on  which  alone  it  would  have 
united  the  husband  to  obtain  the  posses* 
■ion."  These  remarks  predsely  agree  with 
the  observations  of  Lmcd  St.  Lemards  in 
Athumn,  u  to  the  assignee  in  insol- 
Tcney  standing  in  the  place  of  the  insol- 
vent. He  says,  **  It  may  be  considered  aa 
decided  that  the  assignee  in  insolvency 
lepresents  the  insolvent;  he  stands  in  his 
place  and  takes  only  such  interest  as  he 
<!an  give,  mnd  subject  to  all  equities  by 
iriiich  the  insolvent  is  bound.  It  has,  how- 
erer,  been  contended  that  the  effect  of  the 
act  is  so  to  vest  Uie  property  that  the  in- 
solrent  cannot  afterwards  divest  it ;  but 
tUs  is  not  so*  for  there  are  no  words  in  the 
Ut  ^ving  to  the  assignee  any  higher  inter- 
Sit  than  the  insolvent  himself  has ;  the 
anignee  does  not,  therefore,  take  so  as  not 
lo  be  subject  to  equities  as  administered  in 
Ais  court."    The  Insolvent  Debtors  Act, 
icftrred  toby  IiordSt.I.eonard8(17),  vests 
ia  the  largest  possible  words  all  the  estate 
and  interest  of  the  insolvent  in  the  provi- 
•ioaal  assignee.    The  llth  section  enacts, 

<17)  7  Oon.  4.  e.  57. 


that  the  prisoner  shall  at  the  time  of  sub- 
scribing the  petitioa  duly  execute  a  eon- 
veyanoe  and  aaaignment  to  the  provinonal 
assignee  of  all  the  estate,  right,  title,  inter- 
est  and  trust  of  such  prisoner  in  and  to  aU 
the  real  and  personal  estate  and  effects  of 
such  prisoner,  bo^h  within  tbis  realm  and 
abroad,  except  wearing  apparel,  &c.,  and 
of  all  future  estate,  right,  title,  interest 
and  trust  of  such  prisoner  in  or  to  any 
real  and  personal  estate  and  effects  within 
thia  realm  or  abroad,  which  such  prisoner 
may  purchase,  or  which  may  revert,  de- 
scend, be  devised  or  bequeaUied,  or  come 
to  him  or  her,  before  he  or  she  shall  become 
entitled  to  his  or  her  final  discha^,  wbidi 
eonveyanee  and  assignment  shall  vest  all 
the  real  and  personal  estate  and  efieets  of 
such  ivisoner,  uid  all  such  futore  real  and 
personal  estate  and  effects  as  aforesaid,  of 
every  nature  and  kind  whatsoever,  and  all 
such  debts  as  thereinbefore  mentioned,  in 
the  said  provisional  assignee.  Therefore, 
the  whole  property  is  vested  in  the  largest 
form  of  words  in  the  assignee,  and  it  does 
not  appear  to  me  that  any  further  effect 
can  be  given  to  the  assignment  in  bank- 
ruptcy than  to  those  words.  Neither  can 
I  asaent  to  die  disdnction  taken  by  Mr. 
Greene  as  to  the  aasignment  in  insolvency 
being  a  voluntary  act,  and  the  other  invo- 
Inntary,  as  giving  any  greater  efibct  to  the 
assignment  in  bukruptcy. 

^en,therea8oniiig  of  Sir  William  Onnt, 
in  Dearie  v.  HaU  applies  in  its  fullest  force 
to  the  case  of  an  assignee  in  bankruptcy. 
It  is  diis  :  he  says,  "  If  you  are  willing  to 
trust  the  personal  credit  of  the  man,  and  are 
satisfied  that  he  will  make^o  improper  use 
of  the  possession  in  which  you  allow  him 
to  remain,  nodce  is  not  necessary ;  for 
against  him  the  tide  is  perfect  without 
notice."  This  explains  what  Lord  Jusdce 
.Turner  said  in  Bartlett  v.  Bartlett,  in  re- 
ference to  the  case  otExparte  Newton  (16), 
viz.  that  die  Court  of  Bankruptcy  appear- 
ed to  have  proceeded  on  a  misti^en  snp- 
posidon  that  the  assignment  passed  nothing 
without  nodce.  Of  course  the  assignment 
vests  the  whole  property.  "  But,"  con- 
tinues Sir  W.  Grrant,  "  if  he,  availing  him- 
self of  the  possession  as  a  means  of  obtain- 
ing credit,  indaceB  third  persons  to  purchase 

(18)  4  Desc  ft  C.  188. 
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from  him  as  the  actual  owner,  and  they  part 
vith  their  money  before  your  pocket-eon- 
veyance  is  notified  to  them,  you  must  be 
postponed.  In  being  postponed,  yoor 
security  is  not  invalidated  :  you  had  prio- 
rity, but  that  priority  has  not  been  followed 
up ;  and  you  have  permitted  another  to 
acquire  a  better  title  to  the  posses- 
sion. What  was  done  by  Dearie  and  Sher- 
ring  did  not  exhaust  the  thing  (to  borrow 
the  principle  of  the  Civil  Law),  but  left  it 
still  open  to  traffic.  These  are  the  prin- 
ciples on  which  I  think  it  to  be  very  old 
law,  that  possession,  or  what  is  tantamount 
to  possession,  is  the  criterion  of  perfect 
title  to  personal  chattels,  and  that  he  who 
does  not  obtwn  such  possession  must  take 
his  chance."  It  is  settled  that  a  mere  as- 
signment without  notice  is  not  tantamoont 
to  possession.  Tfaer^ore,  the  asrignees 
have  not  obtained  what  is  tantamount  to 
possession. 

The  second  point  made  by  Hr.  Greene 
was,  that  the  commission  in  bankruptcy 
was  notice  to  all  the  world.  So  it  is  for 
certain  purposes  ;  but  in  this  case  the  argu- 
ment is  conclusively  disposed  of  by  the 
decision  in  Sotoerby  v.  Brooka,  where  pay- 
ment was  made  of  a  debt  to  a  bankrupt 
after  the  issuing  of  the  commission,  and 
after  notice  of  the  commission  and  bank- 
ruptcy had  appeared  in  the  QaaeOe,  but 
before  the  party  paying  had  any  actual 
knowledge  of  tiie  bankniptcy ;  and  the 
Court  faeld,  that  the  iasning  of  the  commis- 
sion was  not  notice  in  ptnnt  of  law,  and 
the  payment  was  protected.  And  clearly, 
on  that  principle,  if  the  trustees  in  this 
ease,  having  no  actual  notice  of  the  bank- 
ruptcy, had  pud  over  the  fund  to  the 
assignee  for  value,  they  would  have  been 
protected. 

The  only  remaining  question  is,  whether 
the  trustees  had,  or  had  not,  actual  notice 
of  the  bankruptcy.  And  as  to  that,  it 
appears  that  the  bankruptcy  took  place  in 
1810.  In  1818  the  bankrupt  received 
1,OOOJ.  as  the  consideration  for  executing 
the  deed  of  assignment,  which  was  then 
executed;  and  nodeeofthat  deed  was  given 
to  the  four  trustees,  and  an  attested  copy, 
which  was  afterwards  found  in  the  posses- 
sion of  the  executor  of  the  surviving  trustee, 
was  delivered  to  them.  They,  therefore, 
had  undoubtedly  notice  of  the  deed  of  1818, 


but  I  do  not  find  any  fact  which  leads  me 
to  infer  that  they  had  notice  of  the  bank- 
ruptcy ;  there  is  no  trace  of  their  having 
mentioned  the  bankruptcy  when  the  notice 
was  given ;  and  the  presumprion  ceitaioly 
is,  that  they  knew  nothing  of  it.  The  only 
evidoMie  there  is,  as  to  Uieir  having  hsd 
notice  of  the  bankniptcy,  is  the  affidavit  of 
Slade  himself:  it  is  wholly  unsupported  by 
a  scrap  of  other  testimony,  and  he  is  speak- 
ing simply  from  memory  as  to  what  took 
place  forty-seven  years  ago.  With  respect 
to  the  character  of.  that  notice,  there  are 
some  not  unimportant  observations  of  the 
Chief  Ji^ge  of  the  Court  of  Review,  in  the 
case  of  Ex  parte  Carbis,  which  is  re- 
ported in  a  note  to  Ex  forte  Watkau  (19). 
He  says : — "  In  notices,  the  purposes  for 
which  they  are  pven  mtnt  be  conndered. 
. .  .  Independently  of  the  letter,  here  is  a 
mere  accidental  conversation,  in  the  courss 
of  which  it  slips  out  the  policy  «u 
deposited" ;  and  Sir  John  Cross  says 
"  If  a  man  walks  into  a  banker's,  and  says 
accidentally  that  a  bill  is  dishonoured,  that 
is  not  notice."  And  Sir  George  Rose  said : 
— •"  The  ^signment  ...  is  an  equitable 
assignment,.,  and  there  is  no  title  in  equity 
till  notice  thereof  has  been  given.  It  is 
not  necessary  such  notice  should  be  formsl, 
nor  is  it  necessary  that  it  should  be  is 
writing ;  but  it  must  be  a  distinct  notice." 
In  the  ease  of  Ex  parte  Waikitu  itself  it 
was  held  that  thoe  was  notice,  because 
one  of  the  direettna  of  an  asanrance  eom> 
pany,  and  also  the  actuary,  had  direct 
knowledge  that  the  bankrupt  held  hu 
shares  as  trustee ;  but  that  decision  was 
reversed  upon  appeal  (20),  on  the  ground 
that  su6h  private  knowledge  could  not 
operate  as  notice  to  the  company.  Now 
the  conversation  here  is  remsrkable.  It 
takes  plac^not  between  the  assignee  in 
bankruptcyand  the  trustee,  but  between 
the  bankrupt  himself  and  the  trustee.  If 
I  gave  fbll  weight  to  that  aiBdavit,  the 
question  might  require  more  consider^ioa 
than  I  think  it  necessary  at  present  to  pve 
it.  I  should  be  strongly  inclined  to  thiak 
that  aueb  knowledge  as.the  bankrupt  has 
deposed  to  was  not  sufficient  notioe.  fiat 
tiie  fiwt  rests  edkirely  upon  the  unsupported 

(19)  lMont.& AyT.689;i.e.4I>ao.&C.»i 

(20)  2  Ibid.  848. 
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tfidence  of  die  bukrupt ;  and  the  right 
prindple  fbrthe  Court  to  go  upon.where  the 
natter  rests  upon  the  evidence  of  a  single 
witoess,  is,  to  look  to  his  acts  rather  than 
to  bis  ^darit.  In  this  case,  if  the  bank- 
mpt's  affidavit  is  true>  he  must  admit  that 
when  he  put  1,000/.  into  his  pocket,  on 
thefiuth  of  the  deed  of  1818,  he  was  guilty 
of  a  gross  fraud  on  the  assignee  for  value. 
His  evidence  is  entirely  unsupported,  and 
I  do  not  rely  on  it.  I  prefer  believing 
that  bis  affidavit  now  is  untrue,  to  believing 
that  he  was  gnilty  of  that  act  of  dishonesty 
in  1818;  and  I  therefore  hold  that  tib« 
title  is  with  the  petitioners  who  claim  under 
the  assignment  for  value  of  1818. 


ElMDERSLKT,  T.C.I   T0WK8HEHD  9.  BAU- 

Mareh  18.      J  rotby.  , 

Settlement  —  Covenant  to  teUle  after- 
oeqaired  Property . 

By  a  marriage  seltlemeni  it  tnu  deetared 
and  agreed  hetween  the  partiett  and  the 
inOand  covenanted  vith  the  truces,  that 
h  came  Me  wife,  or  the  hmebamd  m  her  right, 
ihoiJd  at  any  tme  dttring  hie  life  become 
foneued  of,  interetUd  in,  or  entitled  to,  any 
pertonal  ettate,  monies,  effects  or  other  pro- 
perty, in  possession,  reversion,  remainder  or 
expectancy,  by  gift,  be^st,  or  under  the 
Statnte  of  tHstribuiions,  the  hiuband  and 
mfe  teouldf  teithin  six  months,  transfer^ 
SMwe,  osstj^  and  make  over  all  such  pro~ 
perty  to  the  trustees  upon  the  trusts  of  the 
settlement.  Subsequently  to  the  marriage^ 
the  father  of  the  wife,  by  his  will,  vested  a 
tvm  of  6,000<.  In  trustees  to  hold  the  same 
vpon  such  trusts  as  the  wife  should  by  deed 
*r  will  (^ppomt,  and  in  default  of  such 
appotutnunt  to  pay  the  dividev^  and  intereH 
*f  the  eaid  turn  o/6,000<.  to  the  wife  for 
her  separate  use,  and  after  her  death  upon 
trust  for  her  executors  or  administrators : — 
Held,  that  the  covenant  in  the  settlement 
did  net  affect  or  controul  the  general  power 
of  appointment  given  to  the  wife  over  the 
5,000i.  by  her  father's  will;  and  that  it 
did  not  affect  her  life  interest  to  her  separate 
*»e,  but  that  U  did  affect  the  reversionary 
ietereet  so  far  as  her  husband,  in  the  event 
of  hie  emrvivii^  hie  wife,  would  he  entitled 


to  the  property  in  her  right,  or  as  her 
executor  or  administrator. 

This  suit  was  instituted,  by  Elizabeth 
Jane  Marchioness  of  Townshend,  by  her 
next  friend,  against  the  executors  of  the 
will  of  Lord  Dudley  Coutts  Stuart,  for 
the  purpose  of  obtaining  the  opinion  of 
the  Court  as  to  the  construction  to  be  put 
upon  the  said  will,  and  upon  a  clause  in 
the  marriage  settlement  of  the  plaintiff. 

The  bill  stated  that  the  settlement, 
dated  the  17th  of  Auguat  1825(  made  pre- 
viously to  &e  marriage  of  John,  Marquis 
of  Townshend,  and  Elliabeth  Jane,  Mar- 
chioness of  Townshend,  than  Elisabeth 
Jane  Stuart,  contained,  amongst  other 
things,  the  following  covenant  and  pro- 
viso:— "It  is  hereby  provided,  declared 
and  agreed  fay  and  between  the  said  parties 
to  these  presents,  and  the  said  John  Mar- 
quis Townshend  for  himself,  his  heirs, 
executors  and  administrators,  doth  hereby 
covenant,  promise  and  grant  to  and  with 
the  said  Lord  Patrick  James  Herhert 
Criehton  Stuart  and  Henry  Villiers,  Lord 
Stuart  de  Decies  (the  trustees),  their 
executors,  administrators  and  asugns,  that 
in  ease  the  said  marriage  shall  take  afiect, 
and  the  said  Elisabeth  Jane  Marchioneaa 
Townshend,  or  the  aaid  John  Marquis 
Townshend  in  her  right,  shall  at  any  time 
during  the  life  of  him,  the  said  John  Mar- 
quis Townshend,  become  possessed  of  or 
interested  in  or  entitled  unto  any  personal 
estate,  monies,  effects  or  other  property  in 
possession,  reversion,  remainder  or  ex- 
pectancy, by  gift,  bequest,  or  under  the 
Statute  of  Distributions,  or  otherwise,  from 
her  father,  or  any  of  her  other  relations  or 
friends,  or  in  any  other  manner,  or  by  any 
other  means  wluUsoever,  he,  the  said  John 
Marquis  Townshend,  his  executors  or  ad- 
ministrators, and  the  aaid  Eliiabeth  Jane 
Marchioness  Townshend,  shall  and  will 
from  time  to  time  within  six  calendar 
months  after  he.  the  said  John  Marquis 
Townshend,  in  the  right  of  the  s«d  Eliza- 
beth  Jane  Marchioness  Townshend,  or 
she,  the  said  Elisabeth  Jane  Marchioness 
Townshend,  shall  become  so  possessed  of 
or  entitled  to  any  such  personal  estate,  mo- 
nies,  effects  and  other  property  as  aforesaid 
by  such  transfers,  assignments  and  aasur- 
mncea  in  die!  law  as  they,  the  aaid  trustees, 
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or  the  rarriTor  of  them,  Mb  exeeutor^ 
admuiistraton  or  usigni,  or  their,  or  any 
of  their  counsel,  shall  require  or  adviie, 
well  and  effectually  transfer,  astore,  assign 
and  make  orer  all  and  singular  ^e  per- 
■onal  estate,  moniea,  effects  and  other 

Property  which  she,  the  laid  Elisaheth  Jane 
farchioness  Townshend,  or  fa^  the  said 
John  Marquis  Townshend,  in  her  right, 
»haU  so  become  possessed  of,  interested 
in,  or  entitled  unto  in  possession,  rever- 
sion, remainder  or  expectancy  as  afore- 
said, BO  and  in  such  manner  as  that  the 
aame  may  be  vested  in  them,  the  said 
trustees,  or  the  survivor  of  them,  his  execu- 
tors, administrators  or  assigns,  upon  trust 
to  pay.  the  whole,  or  so  much  of  the  annual 
interest  or  proceeds  thereof  as,  with  the 
annual  interest  or  proceeds  of  the  sum  of 
S,000^  thereinbefore  mentioned,  would 
amount  to  the  annual  sum  of  2001.,  unto 
J.  C.  Stuart,  Harquia  of  Bute  and  Earl 
of  Dumfries,  his  exeouton  or  adminisl^ 
tors,  for  his  and  their  own  use,  so  long 
as  the  said  annuity  or  yearly  sum  of  200/. 
should  continue  payable ;  and  as  to  the 
residue  of  the  aunual  interest  and  pro> 
ceeds  thereof,  in  case  the  same  should  be 
more  than  sufficient  for  the  purpose  afore- 
said, and  from  and  after  the  said  annuity 
or' yearly  sum  of  200/.  should  cease  to  be 
payable  as  to  the  whole  of  the  annual 
Interest  and  proceeds  thereof,  upon  trust 
to  pay  the  same  into  the  proper  hands 
of  the  said  Elizabeth  Jane  Marchioness 
Townshend,  for  her  own  sole  and  separate 
use  and  benefit,  for  and  during  her  life, 
independently  of  the  debte,  controul  or 
engagements  of  the  said  John  Marquis 
Townshend,  and  for  which  the  receipt  and 
receipts  of  the  said  Elizabeth  Jane  Mar- 
chioness Townshend  alone  shall,  from  time 
to  time,  be  good  and  effectual  discharges, 
and  so  that  the  said  Elizabeth  Jane  Mar- 
chioness Townshend  shall  not  have  power 
to  charge  or  anticipate  the  same  or  any 
part  thereof";  and  after  the  decease  of 
the  said  Marchioness  Townshend,  upon 
trust  to  pay  and  divide  the  principal 
monies  between  and  amoi^^t  all  and  every 
the  children  or  child  of  ^  said  Marquto 
and  Marchioness  Townshend,  as  the  said 
Marehioneas  Townshend  should  by  any 
deed  or  will  appoint,  and  in  default  of 
auch  appointment,  in  tmit  to  pay  and 


divide  the  same  unto  and  between  all  ud 
every  the  child  and  children  of  the  uid 
Marquis  and  Marchioness  Towadwiid 
equally,  share  and  share  alike. 

Lord  Dudley  Coutts  Stuart,  the  testator 
in  this  cause,  by  his  will,  dated  the  26th  of 
NoTember  18A3,  gave  and  qtpointed  «U 
the  personal  estate  of  which  be  should  dis 
possessed,  or  which  he  had  any  power  to 
dispose  of,  unto  the  trustees  and  execoton 
therein  named,  upon  trust  to  sell  and  con- 
vert the  same  into  money ;  and  among 
other  provisions,  the  testator  directed  thst 
his  said  trustees  should  lay  out  and  invest 
the  sum  of 2,000/.  in  their  names, upon  the 
secnrities  therein  mentioned,  and  that  tbo 
said  trustees  should  stand  possessed  of  tlie 
said  sum  of  2,000/.  and  the  stocks,  shares, 
funds  and  securities  whereon  the  ssme 
should  from  time  to  time  be  invested,  npoa 
and  for  such  trusty  intents  and  pnipose^ 
and  with,  niider  and  subject  to  snoh 
powers,  provisoes,  dectsrations  and  ^m- 
ments,  as  Anne  Maria  Townshend,  by  sny 
deed  or  deeds,  writing  or  writings,  iritli 
or  without  power  of  revocation,  to  he 
by  her  scaled  and  delivered  in  the  pres«ice 
of  two  or  more  credible  witnesses,  or  bj 
her  last  will  and  testament  in  writing,  oi 
any  writing  in  the  nature  of  a  last  will  or 
testament,  or  any  codicil  or  codicils  thereto, 
should  from  time  to  time,  or  at  any  time, 
notwithstanding  any  coverture,  and  whether 
covert  or  sole,  direct  or  appoint ;  and  in 
the  mean  time,  and  until,  and  also  in  defanlt 
of  such  direction  or  appointment,  ot  lo 
far  aa  the  same,  if  incomplete,  should  not 
extend,  upon  trust  that  they,  the  ssid 
trustees,  should,  so  long  as  and  whilst  Am 
said  Anne  Maria  Townshend  should  be 
discovert,  pay  the  yearly  dividends,  inta- 
est  and  annual  produce  of  the  same  tnut 
premises  unto  the  said  Anne  Maria  Towi» 
hand  and  her  assigns,  and  should,  doriiig 
any  coverture  of  the  said  Anne  Hsrik 
Townshend,  pay  the  said  yearly  diridendi, 
interest  and  annual  produce  unto  such 
person  or  persons,  and  for  such  nutcDts 
and  purposes  as  the  said  Anne  Mans 
Townshend,  by  any  writing  or  writings,  IQ 
be  signed  with  her  own  hand,  should,  B«t> 
withstanding  any  such  coverture,  bM 
time  to  time  diraet  or  q^int;  and  ia 
default  of,  and  until  audi  last-mentioned 
direction  or  ^pointment,  or  so  £u  u  ^ 
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nine  ihonid  not  extend,  into  bpr  proper 
iiait,  for  ber  own  use  and  benefit,  inde- 
pendent of,  and  without  being  in  anywise 
inbjeet  or  liable  to  the  debts,  controul  or 
interference  of  any  husband  with  whom 
■be  might  intermany.    And  the  testator 
directed,  that  from  and  immediately  after 
the  decease  of  the  said  Anne  Maria  Towna- 
iiend,  bis  said  trustees  or  trustee  for  the 
time  being  should  atand  poateHed  of  tbs 
•lid  ram  of  S,O00{.  and  Uie  stoeki,  fundi 
or  seeoritfes  wherein  the  same  ahould  have 
been  ioTested,  or  so  much  thereof  as  should 
aothave  been  well  and  effectually  disposed 
of  under  the  powers  thereinbefore  con- 
bdned,  upon  trust  for  the  executors  or 
idministrators  of  the  said  Anne  Maria 
Townshend.  And  the  testator  directed  his 
nid  tniitees,  or  die  surviTors  or  survivor 
of  thetn,  his  executors  or  administrators, 
or  other  the  trustees  or  trustee  for  the 
time  being  of  his  said  will,  to  lay  out  and 
inrest  the  farther  sum  of  5,000<.  and 
to  stand  poasBssed  of  the  said  turn  of 
ifiOOL,  and  the  atooks,  ftmds,  shares  or 
Kcnritin  on  which  the  same  should  be 
■BTested,  and  the  interei^  dividends  and 
ttDoal  produce  thereof,  upon  trnits  for 
tie  benefit  of  the  said  Elisabeth  Jane 
Uarehioneae  Townshend,  similar  in  all 
respects  to  the  trusts  for  the  benefit  of  the 
■tid  Anne  Maria  thereinbefore  declared 
concerning  the  sum  of 2,000/.  thereinbefore 
directed  to  be  laid  out  by  them,  the  said 
traitees,  for  her  benefit,  and  the  stocks, 
Anids,  shares  and  securities  on  which  ths- 
■une  should  be  inreated,  and  the  interest, 
diridenda  and  annnal  produce  thereof  but 
*o  that  the  tmits  far  the  separate  use  of 
ttesud  Elisabeth  Jane  MarcfaionesaTo  wns- 
bad,  intended  to  arise  undn  the  said 
Mitor't  will,  ibottld  extend  to  the  then 
praunt  aa  well  aa  to  any  flitare  eoTartnra 
of  the  said  Elisabeth  Jane  Harehionesa 
Townshend  ;  and  the  tud  testator  declared 
that  the  aaid  Elisabeth  Jane  Marchioness 
Townshend  ahould  hare  similar  powers  of 
disposing,  by  deed,  writing  or  will,  of  the 
nid  sum  of  5,0002.  so  directed  to  be  laid 
OQt  as  aforesaid  by  the  amd  trustees  for  her 
benefit,  and  the  stocks,  funds,  shares  and 
■eenritiea  in  which  the  same  should  be 
invested,  to  those  thereinbefore  conferred 
Oft  die  said  Anne  Maria  with  respect  to 
tte  aad  sum  of  S,OOOJ.  OieraBbeifore  di* 


rected  to  be  laid  out 'upon  trust  for  her 
benefit,  and  the  stocks,  funds,  shares  and 
securities  on  which  the  same  should  be 
inTeated ;  and  that  his  said  trustees  or 
trustee  should,  from  and  immediately  after 
the  death  of  the  aaid  Blfsabeth  Jane  Mar- 
ehionesB  Townshend,  stand  poaaeiaed  of 
the  said  sum  of  5,000f.,  thereby  directed 
to  be  laid  out  by  them  upon  trust  for  he* 
benefit  and  the  stocks,  Kinds,  shares  and 
leeuritles  on  whieh  the  same  should  hare 
been  invested,  or  ao  much  thereof  as  should 
not  here  been  well  and  effectually  disposed 
of  under  the  power  thereby  conferred  upon 
her,  upon  trust  for  her  executors  or  adml* 
nistrators. 

The  bill  was  filed,  by  the  Marchioness  of 
Townshend,  by  her  next  friend,  against 
the  executors  of  the  testator's  will,  and 
against  her  husband  and  other  parties, 
praying  that  it  might  be  declared  that  the 
said  sum  of  5,0002.  ma  not,  according  to 
the  construction  of  the  proviso  and  cove- 
nant in  the  said  settlement,  bbnnd  thereby 
or  subject  to  the  trusts  thereof,  and  for 
oonsequential  directions. 

Mr.  Balh  and  Afr.  Zeoeft  appeared  for 
the  plaintiff. 
Mr.  Q.  M,  Qifkrd,  for  the  Marquis  of 

Townshend. 

Mr.  Glaste  and  Mr.  F.  Baton,  for  the 
children  of  Lord  and  Lady  Townshend. 

Mr.  StraUoH,  for  the  executors  of  Lord 
Dudley  Stuart's  will. 

The  following  authorities  were  cited:— 

Fai^htnv.  Vand«r»tege%  2 Drew.  16fi; 
I.  e.  38  Law  J.  Rep.  (m.b.)  Chatie. 
798. 

Ramaden  v.  Smith,  Ibid.  298  \  s.  c.  28 
Law  J.  Rep.  (h.s.)  Chsnc.  787. 

St.  Jiibyn  v.  Humphregt,  SB  Beav.  175. 

Whiter.  Brigs*,  I^icl-  176. 

Sumner  v.  Powell,  2  Mer.  SO. 

Ivene  v.  Elwet,  3  Drew.  25  ;  s.  c.  24 
Law  J.  Rep.  (M.S.)  Chmie.  249. 

Thornton  v.  BHgM,  2  M.  ft  Cr.  280. 

Ewatt  V.  Ewart,  11  Hare,  276. 

V.  AeeneA,  24  Law  J.  Rep.  (k.8.) 
Chanc.  508. 

KiNDERBLKT,  V.C.— This  ease  appears 
to  be  a  new  one,  none  of  the  cases  in  all 
respects  goveriiing  it.   I  think,  therefioe,- 
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the  most  eofiTOiieiit  mode  of  eonnder- 
ing  it  will  be,  fint,  to  enter  upon  tlie 
coniidention  of  what  are  the  intoreati 
which  the  Marchioness  of  Townshend 
takes  under  the  will  of  Lord  Dudley 
Stuart ;  and  in  considering  that,  it  appears 
to  me  extremely  desirahle  to  keep  in  view 
certain  fixed  and  well-established  general 
principles.  By  the  will  of  Lord  Dudley 
Stuart,  5,0001.  is  directed  to  be  invested 
by  the  trustees  thereof,  who  were  to  stand 
possessed  of  that  sum,  and  the  securities 
upon  which  it  shall  be  invested,  upon  such 
trusts  and  in  such  manner  as  Lady  Towns- 
hend shall  by  deed  or  writing,  or  will, 
appoint — a  general  power  of  appointment. 
In  default  of  appointmait,  a  life  interest  in 
the  ftand  is  given  to  Lady  Townshend  for 
her  separate  use,  indepeifdent  of  her  present 
or  any  future  husband ;  and  after  her  death, 
in  default  of  appointment  under  the  gene- 
ral power,  the  reversion  expectant  upon 
her  death  is  to  go  to  her  executors  and 
administrators.  So  that  she  baa  three  dis- 
tinct interests  (using  the  term  "  interests  " 
in  its  very  widest  sense)  under  that  will  in 
this  sum  of  6,0002.:  first,  the  general  power 
of  appointing  it ;  secondly,  the  life  interest 
for  her  separate  use ;  and,  thirdly,  the  re- 
version. Now,  although  it  is  perfectly  true 
that  where  property  is  limited  to  an  indivi- 
dual in  the  way  in  which  this  5,000^  is  for 
the  benefit  of  Didy  Townshend.the  party  for 
whose  benefit  those  limitations  are  created 
(supposing  that  party  to  be  adult  and  tui 
juris)  has  a  right  to  say  to  the  executors 
or  trustees  thereof,  *■*  This  is  mine  abso- 
lutely, and  you  shall  give  it  to  me,"  and 
if  they  refused,  the  party  would  have  a 
right  to  file  a  bill  and  compel  them  to  give 
it  to  him ;  still  they  are,  in  fact,  distinct 
interests.  And.  where  those  interests  are 
given,  not  to  a  person  who  is  an  adult  and 
nijwria,  but  for  the  benefit  of  a  married 
woman,  the  married  woman  has  a  right  to 
say,  as  against  her  husband  and  everybody 
who  may  claim  under  the  husband,  "Those 
interests  shall  be  kept  distinct  tot  my 
benefit ;  I  will  not  have  the  property 
handed  over  to  me  or  treated  as  if  it  were 
a  mere  general  legacy ;  it  is  either  for 
separate  use  or  not  for  separate  use— I 
insist  upon  that — and  I  will  have  the  three 
interests  kept  distinct  for  my  own  benefit." 
And  she  has  a  ri^^t  to  say,  "  I  have  got  a 


genml  wwer  of  appdntment  which  yn 
cannot  deprive  me  of ;  I  have  got  a  life 
interest  to  my  separate  use,  which  70a 
cannot  deprive  me  of ;  and  1  have  also  got 
the  reversion,  which  is  beneficially  at  lesst 
vested  in  me."  That  being,  as  I  conceive, 
the  position  of  Lady  Townshend  under  the 
will  of  Lord  Dudley  Stuart,  now  let  ni 
consider  how  fiu-  and  to  what  extent  those 
interests  are  afilected  by  the  covenant  or 
agreement  contained  in  the  settlement.  In 
all  the  cases  of  clauses  in  marriage  set- 
tlements, as  to  the  settlement  of  future 
property,  three  distinct  questions  arise: 
and  several  of  the  oases  which  have  been 
rited,  and,  indeed,  all  cases  wfaidi  might 
be  cited,  turn  upon  one  or  more  of  these 
difflerent  questions,  namely,  whose  coyt- 
nant  is  it  T  who  is  bound  f  who  has  entered 
into  the  covenants  ?  The  second  is,  having 
ascertained  who  has  entered  into  the  cove- 
nant, by  whom  is  the  act  to  be  done  ?  sod 
the  thiid,  what  is  the  property  which  is  in- 
cluded in  the  covenant  and  is  to  be  affected 
by  the  act  to  be  done  1  The  diffierent  eases 
have  turned  upon  the  consideration  of 
those  different  questions.  Now,  I  appr^ 
bend,  that  whenever  the  covenant  or  agree- 
ment is  simply  and  iu  terms  the  covenant 
and  agreement  of  the  husband,  the  husband 
only  la  bound ;  and  some  of  the  eases  d»- 
cided  turned  upon  that  distinetion.  But 
where  the  «»venant  in  terms  is  not  a  mers 
exclusive  covenant  of  the  husband,  bnt  is 
an  agreement  between  all  the  parties,  wUdi 
agreement,  being  under  seal,  is  in  point  of 
fact  a  covenant  by  all  the  parties,  then  it 
is  not  merely  limited  to  a  covenant  by  the 
husband,  hut  all  parties  who  have  entered 
into  that  agreement  are  bound  to  perform 
it  when  you  ascertain  what  the  agreemoit 
is.  In  this  case  the  covenant  or  agree- 
ment is  expressed  in  these  terms :  **  It  was 
amongst  other  things  provided,  declared 
uid  agreed  by  and  between  the  sud  psr> 
ties  to  the  said  indmture."  Now,  stop- 
ping there,  the  parties  to  the  indentnie 
are,  first,  the  Marquis  of  Bute,  then  Ix>rd 
Townshend,  and  Elisabeth  Jane,  now 
Marchioness  Townshend,  the  then  intend- 
ed wife  (who  was  adult,  nu  juris,  ud 
therefore  bound  by  the  agreement  whi^ 
she  has  entered  into)  ;  and  it  is  proride^ 
declared,  and  agreed  by  and  between  all 
those  parties ;  £e,  therefore,  is  a  psity  to 


Digitized  by 


TOL.XZT1I.] 


MICHAELMAS  1867  to  MICHAELMAS  18«8. 


the  ignement  whleh  ihe  hu  entered  into 
nnder  lier  seal,  and  is  therefore  boand  m 
hj  a  eoTonant.  Bnt  then  it  goes  on,  "  and 
the  uid  John  Marqois  of  Townahend,  for 
himself,  his  heirs,  executors  and  adminis- 
tntors,  did  thereby  coTenant."    So  there 
ii  I  special  covenant  on  the  part  of  the 
huband,  but,  as  it  appears  to  me.  not 
npeneding  the  effect  of  that  which  is  the 
general  eoTenant  comprised  in  the  general 
^reement  among  all  the  partin.  But| 
tlUioogfa  that  it  a  general  agreement,  and 
IB  that  sense  a  corenant,  because  it  is  an 
•greement  nnder  seal  of  all  the  parties,  of 
coarse  it  does  not  mean  that  every  party 
to  the  deed  has  bound  himself  and  made 
himielf  responsible  for  the  act  to  be  done, 
because,  as  may  be  very  justly  observed, 
and  as  has  been  observed  in  one  of  the 
cases  cited,  trustees  are  under  no  re- 
iponiibility  that  they  will  do  the  act  to 
be  done,  or  if  it  is  not  done,  that  they 
will  make  good  what  ought  to  have  been 
done.  But  the  meaning  of  it  is,  that  these 
woida  express  what  is  the  intention  and 
Veement  of  all  partia  ahaii  be  done  by 
eomebody,  but  not  at  all  meaning  to  ex- 
press by  whom  the  act  is  to  be  done  which 
the  parties  have  agreed  and  intended  shall 
be  done.    What  is  hereby  agreed  and  de- 
clared to  be  done  ?    This  brings  us  to  the 
other  two  questions,  by  whom  the  act  is  to 
be  done  7  and,what  is  very  much  connected 
irith  that  and  may  be  affected  by  it,  what 
property  is  indnded  in  the  covenant,  and 
ie  to  be  affected  by  the  act  to  be  done  ?  Of 
eoane  theqnestion  what  property  is  affected 
by  the  act  to  be  done,  may  be  very  much 
affected  by  the  consideration  of  the  ques- 
tion by  whom  the  act  is  to  be  done.  Now, 
what  is  agreed  and  intended  by  the  parties 
«nd  expresaly  covenanted  by  Lord  Towne- 
hend  ia  tfaia :  "  That  in  ease  the  marriage 
takes  effiset,  and  Lady  Townshend,  or  the 
Uarquis  of  Townshend  in  her  right,  shall 
tt  any  time  during  the  life  of  him,  the  said 
Lord  Townshend,  become  poasessed  of  or 
interested  in  or  entiUed  unto  any  personal 
ettate,  monies,  effects  or  other  property  in 
possession,  reversion,  remainder  or  expec- 
tancy, by  gift,  bequest  or  under  the  Statute 
of  Distributiona,  or  otherwise,  from  her 
btheroranyof  her  other  relationsorfriends, 
or  in  any  other  manner,  or  by  any  other 
meant  whatsoever.*'   That  ezpressca  the 


property.  Then  it  goes  on :  the  Marqnia, 
his  executors  or  administrators  and  Lady 
Townshend— not  her  executors  or  admi- 
nistrators—" shall  and  will  from  time  to 
time  within  six  calendar  months  after  he. 
Lord  Townshend,  in  right  of  Lady  Towns- 
hend, or  she.  Lady  Townshend,  shall  be- 
come so  possessed  of  or  entitled  to  any 
personal  estate,  monies,  effiseta  and  other 
property  as  aforesaid,"  do  what  t  "Byanoh 
transfers,  assignments  and  assurances  in 
the  law  as  they,  the  tnuteea  of  the  aeUle- 
ment,  or  the  anrrivor  oi  them,  his  exeen- 
tors,  administrators  or  assigns,  or  thrir  or 
any  of  their  counsel  shall  require  or  ad- 
vise, well  and  cffeotually  transfer,  assure, 
assign  and  make  over  all  and  siogulu  the 
personal  estate,  monies,  effeets  and  other 
property  which  she  Lady  Townshend,  or 
Lord  Townshend  in  her  right,  shall  so 
become  poasesaed  of,  interested  in  or 
entitied  nnto  in  possession,  reversion, 
remunder  or  expectancy  as  aforeaaid," 
repeating  all  the  words,  '*  so  and  in  aueh 
manner  as  that  the  same  may  be  vested 
in  them  the  trustees  of  the  tettlement  or 
the  anrvivor  of  them,  hia  exeonton,  ad- 
miniatrators  or  aasigna,  upon  tnut;"  and 
then  come  the  trusts  upon  which  it  is  to 
be  dealt  with.  The  first  question  is,  whe- 
ther that  agreement  (which  I  treat  as  an 
agreement  on  the  part  of  Lady  Townahend 
as  well  as  on  the  part  of  Lord  Townshend) 
affects  the  general  power,  so  that  it  can 
be  contended  that  by  virtue  of  this  cove- 
ncnt  (I  will  call  it  covenant  on  the  part 
of  Lady  Townshend)  she  is  bound  to  ex- 
ercise Uiat  power  so  as  to  vest  the  property 
in  the  truateea  ?  Now,  there  being,  as  I 
conceive,  three  distinct  intereats  which 
Lady  Townshend  has  under  the  will  of 
Lord  Dudley  Stuart — ^firat,  the  general 
power;  secondly,  the  life  interest  to  her 
separate  use ;  and,  diirdly,  the  reversion— 
and  being  of  opinion  that  she  has  the  right 
to  say  that  Uiose  interests  do  not  merge  the 
one  into  the  other,  but  continue  perfiectiy 
distinct  for  her  benefit,  it  appears  to  me 
that  the  matter  must  be  tried  exactly  in 
the  same  way  as  if  three  distinct  teatatora 
had  each  severally  given  her  one  of  those 
interests.  Supposing,  then,  testator  A. 
had  given  Lady  Townshend  a  general 
power  of  appointment  over  a  certain  aum 
of  money,  say  A,000i.,  and  nothing  more, — 
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merely  a  general'power  of  ^ip(»ntaient,-« 
and  in  de&ult  of  appohitment,  not  to  her 
but  to  itrangen ;  and  that  teitator  B.  had 
given  to  her,  simply  and  excluriTelyt  a  IiCb 
interest  for  her  separate  use  in  anotha 
sum  of  5,000/.,  and  no  other  interest ;  and 
that  a  third  testator,  C,  had  given  her  no 
power,  no  life  interest,  but  merely  a  rever- 
sionary interett  expectant  upon  the  death 
of  a  person  still  living— I  must  try  the 
matter  m  respect  to  these  interests  pre- 
cisely as  if  each  stood  quite  separate  and 
independent  of  the  other,  and  given  by 
different  wills  or  Instruments.  Now,  then, 
in  that  View,  try  whether  this  covenant 
would  affect  the  powers  given  hy  testator 
A.  I  cannot  think  that  could  be  the  in- 
,tention.  I  consider  it  of  great  iraportanee, 
and  I  have  in  more  caaes  than  one  oidea- 
Toured  to  uphold  the  broad  and  wide  and 
settled  distinction  between  property  and 
power.  It  is  true  that  the  exercise  of  a 
power,  if  it  be  a  simple  power,  may  vest 
property  in  the  individual  who  chooses  to 
exercise  it  in  that  way  ;  but  as  long  as  the 
power  remains  a  power  unexercised,  so  long 
it  is  a  totally  distinct  thing  fi'om  property. 
In  one  sense,  no  doubt,  it  is  an  Interest  in 
proper^,  because  If  a  person  has  power 
to  appoint  property  in  any  way  he  Uiinka 
fit,  you  cannot  say  that  hie  has  not  some 
interest  in  that  property ;  hat  in  the  tech- 
nical sense  of  the  word  **  interest,"  in  the 
sense  in  which  the  courts  of  law  and  equity 
use  it,  power  and  interest  are  contradistin- 
guished from  each  other,  because  power  is 
not  interest  in  that  sense,  nor,  of  course, 
is  interest  power  in  that  sense.  Now,  the 
covenant  appears  to  me  not  to  have  been 
intended  to  apply  to  the  mere  power  which 
Lady  Townshend  might  have  at  some  fu- 
ture time  vested  in  her  by  a  testator  or  any 
other  person,  simply  to  appoint  property 
in  any  way  she  might  think  fit.  I  do  not 
think  it  was  the  intention  of  the  parties  to 
this  settlement,  using  the  language  they 
have  done,  to  say  that  the  effect  of  thb 
aetUement  is  that  she  has  covenanted  and 
agreed  that  if  there  should  be  at  any  fhtura 
time  a  general  power  of  appointment  vested 
in  her,  she  would  exercise  that  power  of 
appointment  in  favour  of  the  trustees  of 
the  settlement  npon  the  trusts  of  this  settle- 
ment. 1  think  that  would  be  treating  the 
terms  of  the  settlement  in  a  muiner  quite 


beyond  the  scope  of  their  intention.  X 
think,  therefore,  that  ao  fia  as  the  general 
power  of  appointment  is  given  hy  Lord 
Dudley  Stuart's  will  to  Lady  Townshend 
hw  power  is  nnaflbeted  by  tfais  eoveaant; 
and  that,  whatever  may  be  the  effect  with 
regard  to  property  subject  to  the  power, 
if  at  any  future  time  she  thinks  fit  to  ex- 
ercise the  power,  she  may  do  so  quite 
uncontronled  by  the  covenant  in  the  settle- 
ment. If  that  be  so,  it  becomes  of  com- 
paratively secondary  importance  to  con- 
sider what  is  the  e^ct  with  regard  to  the 
other  two  interests  which  she  takes  nnder 
the  will  of  Lord  Dudley  Stuart.  But 
still  it  may  be  that  she  may  never  exereiie 
the  power;  therefore  it  is  neeesssry  to 
consider  what  la  the  efibet  of  this  eoTensot 
on  the  other  interesta  whieh  must  at  all 
times  be  subject  to  her  right  to  exetciss 
that  power.  Now,  the  second  interett 
which  she  takes  under  the  will  of  Lord 
Dudley  Stuart  is  a  lifis  interest  in  the 
5,0002.  to  her  separate  use.  It  appears  to 
me,  upon  the  whole  scope  of  such  a  claaM 
as  this  (assuming  it  in  the  strongest  wsy 
against  the  lady,  holding  her  to  be  cove- 
nantor, and  holding  her  to  be  the  penoa 
who  is  to  do  the  act)  that  it  is  beyond  the 
principle  upon  which  the  Court  has  inter* 
preted  audi  clauses,  to  hold  that  that 
applies  to  a  mere  lifb  intereat.  It  appesn 
to  me  that  if  Lord  Townshend  had  Umself 
covenanted  in  the  same  terma  as  in  tUt 
clause,  the  Court  would  not  hold  tbst 
that  applied  to  a  mere  life  interest—an 
interest  limited  to  his  life — so  as  to  say 
that  that  life  interest  must  be  turned  into 
corpus;  that  each  annual  or  half-yearly 
payment  on  that  life  income  was  to  be 
assigned  over  to  the  trustees  to  be  eapitsl- 
ixed,  so  that  he,  as  tenant  for  life  under 
the  settlement,  wonld  only  have  the  inoome 
arising  from  the  investment  of  each  sve- 
cessive  anm  aa  it  accrued  due  from  the 
inoperty.  I  eonrider,  therefore,  that  the 
life  intereat  to  the  separata  lue  of  Lady 
Townshend  ia  not  aff^ted  by  diis  eev»- 
nant.  If  it  had  been  «n  abiolnte  interssC 
to  her  Qse  I  should  consider  that  it  mi 
affected ;  hut,  being  a  mere  life  interest,  It 
does  not  signify  whether  it  is  to  her  seps- 
rate  use  or  not.  It  appears  to  me  tbst  it 
is  not  within  the  terma  of  this  eoveasnt 
There  remain^  then,  the  third  interait 
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wUdi  Lady  Townthend  takes  under  thii 

vilJ,  that  is,  the  reTenion  expectant  upon 
ber  own  death  (subject  to  be  defeated  by 
the  exercise  of  her  general  power  of  ap- 
pointment). Now  this  reveTsion,  supposing 
it « ere  a  mere  reversion  given  her  by  the  will 
of  a  testator — that  is,  supposing  a  testator 
had  given  her  5,000i.  upon  trust  to  pay  the 
income  to  a  stranger  for  the  benefit  of 
the  stranger  during  the  life  of  Lady  Towns- 
hend,  and  after  her  death  upon  trust  for 
Lady  Townahend,  her  executors  and  admi- 
nittnton,  or>  in  the  words  of  this  ease,  "  for 
her  executors  snd  administntors"— does 
that  come  within  the  terms  of  the  covenant? 
It  appears  to  me  that  it  xloes  tvA  nwdo  ; 
that  ii  to  say,  the  covenant  is  expressed 
asindnding  "any  personal  estate,  monies, 
effects  or  other  property  in  possession, 
reversion,  remainder  or  expectancy,  by 
gift,  bequest,  or  under  the  Statute  of  Bis- 
tribntions  or  otherwise,  from  her  father  or 
any  of  her  other  relations  or  friends,  or  in 
any  othw  manner  or  by  any  other  means 
vhataoever."    Here  is  property  :  this  re- 
ration  is  property  which  Laidy  Townahend 
or  Lord  Townsbend  in  her  right  has,  dnr- 
isg  the  life  of  Lord  Townslwnd,  become 
possessed  o^  or  interested  in,  or  entUIed  to 
in  reversioDt  remunder  or  expectancy.  It 
clearly  comes  not  only  within  the  accidental 
terms,  but  tbe  intentional  terms  of  the 
settlement:  and  I  do  not  know  how  to 
decide  that  it  is  not  within  the  terms  of 
the  settlement,  unless  we  find  that  the 
party  who  is  to  do  the  act  is  a  party  who 
could  not  affect  the  property  by  his  act. 
Then,  indeed,  tbe  question  of  what  is  in- 
tended to  be  included  in  the  settlement 
may  be  affected  by  that  consideration.  By 
whom  then  is  tbe  act  to  be  done?  The 
act  is  to  b«  done  by  Lord  Townahend,  his 
execntcws  m  adnunisbnttora,   and  Lady 
Townsb.end.    It  is  remarkable  that  it  is 
hard  Townahend,  bis  executors  or  admi- 
nistrators, and  Lady  Townsbend,  but  not 
her  executors  or  administrators.  Now 
supposing,  independently  of  any  decision 
of  the  Court,  and  without  having  come  to 
the  Conrt,  Lord  and  Lady  Townahend  had 
cxeeated  a  deed  by  which  they  had  assigned 
this  rerersionary  interest,  which  I  am 
assnmnig  to  be  quite  independent  of  the 
life  iatecast,  and  as  if  it  had  come  under 


mnodter  wilt^upposing  they  had  made  an 
assignment  of  this  reversion  to  A.  B,  the 
trustees  of  this  settlement,  or  to  anybody, 
whether  for  value  or  not,  what  would  be 
the  effect  of  it  ?  It  being  a  reversion,  the 
assignment  would  be  perfectly  inoperative 
so  far  as  related  to  the  right  of  Lady 
Townsbend  ;  that  is,  if  she  survived  her 
husband,  she  would  have  a  right  to  say  the 
instrument  did  not  bind  her,  and  therefore 
she  would  take  that  reversion  unaffected 
by  the  assignment  which  she  had  so  joined 
with  her  husband  in  making.  But  what 
would  be  the  effect  on  Lord  Townsbend,  if 
be  made  snoh  an  assignment  and  survived 
his  wife,  and  then  the  property  fell  into 
possession  ?  Of  course  it  would  bind  his 
interest — he  would  be  bound,  and  he  could 
not  say  it  was  not  operative.  The  act  is 
to  be  done  by  Lord  Townsbend,  his  exe- 
cutors or  administrators,  and  Lady  Towns- 
bend. It  is  not  disputed— and  I  must 
say,  if  it  had  been  disputed,  I  should  have 
come  to  the  same  conclusion — that  it  is  in- 
tended to  apply  to  anything,  not  only  which 
may  be  affected  by  the  act  of  Lord  and 
I«ady  Townsbend  jointly,hut  which  may  be 
^ected  by  the  act  of  either  of  them  seve- 
rally. I  think  it  ia  quite  clear  it  roost  be 
so  by  the  use  of  the  words  "  his  executors 
or  administrators";  because  it  could  nevn 
be  intended  that  it  is  to  apply  to  property 
which  required  the  junction  of  the  execu- 
tors and  administrators  of  Lord  Townsbend 
and  Lady  Townsbend.  The  executors 
and  administrators  of  Lord  Townahend 
were  mentioned  here  for  this  reason : 
although  the  property  is  to  come  within 
the  lifetime  of  Lord  Townsbend,  it  is  not 
to  be  assigned  until  six  months  afterwards. 
And  it  might  have  come  in  bis  lifetime 
ftfter  Lady  Townahend's  death  probably ; 
but  whether  or  not  after  her  death  (at  all 
evosts,  pOBsiUy  after  her  death)  it  might 
not  have  been  assigned  in  his  lifetime ; 
then  of  course  his  executors  would  be 
required  to  assign  it.  I  think,  therefore, 
I  ought  to  make  a  declaration  to  tbe  effect 
that  the  covenant  does  not  affect  or  con- 
troul  the  general  power  of  appointment 
which  Lady  Townsbend  has  under  the  will 
of  Lord  Dudley  Stuart ;  that  it  does  not 
affect  her  life  interest  to  her  separate  use 
under  that  will ;  but  that  it  afiecta  the 
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nreruonary  intemt  so  fiiras  Lord  Towni- 
faend  in  the  event  of  his  aUTTiving  bii  wife 
woald  be  entitled  to  that  property  in  her 
nght,  or  at  her  executor  or  administrator. 


M.R.   \  In  re  bt.  oiles*b  ahd  bx. 
March  25.  J     qsohqs.%  blooksbcbt. 

Charittthlg  TrvsU-^TrutUutitm  of  Suit— 
Commiithnen'  Certificate — Truetees' Relief 
Act, 

A  trH$tee  of  a  fkmd  appUnhh  in 
gendes  arieingfrom  war  to  the  main/enaiietf 
of  a  volunteer  corps,  the  income  of  tohiek, 
after  the  ce$$ation  of  such  emergencies,  was 
applicable  to  the  benefit  of  the  poorer  mem- 
bers of  the  corps,  their  aioet  and  ehUdren, 
may  pay  it  into  court  under  the  10  4*  H 
Fict.  e.  96,  and  ask  for  a  scheme  for  its 
future  management,  without  obtaining  the 
cerHfieate  of  the  Charity  CommiMsioners, 
wider  the  16  4^17  Viet,  o.  137.  «.  17. 

This  petition  was  presented  by  the  Rev. 
Anthony  Thorold,  Rector  of  St.  Giles's, 
and  Uie  Rev.  Emilius  Bayley,  Rector  of 
St,  George's,  Bloomsbury.  These  parishes 
were  managed  under  powers  granted  by 
9  Geo.  3.  c.  xix.,  afterwards  by  the  14 
Geo.  8,  c.  Ixii.,  and  ultimately  by  the 
11  Geo.  4.  c.  X.,  and  under  these  acts  the 
petitioners  are  ex  officio  vestrymen  of  the 
joint  and  separate  vestries  of  the  parishes. 

An  association  of  residents  in  these 
parishes,  during  the  war,  which  closed  in 
1815,  formed  a  volunteer  corps,  known 
by  the  letters  G.  G.  B,  and  voluntarily 
subscribed  a  large  fund  for  its  maintenance. 

After  the  Peace  the  association  ceased 
to  meet.  A  fund  was,  however,  left  under 
the  superintendence  of  a  committee,  formed 
of  members  of  the  associiUion,  and  on  the 
8th  of  March  1824,  it  amounted  in  the 
aggregate  to  2,4711.  8s.  5(2,,  31.  per  cent, 
reduced  annuities,  which  it  was  resolved 
should  remain  as  a  trust  fund,  to  assist  in 
again  fitting  out  a  similar  force,  should 
government  require  its  aid ;  that  in  the 
mean  time  the  annual  income  should  be 
applied  for  the  immediate  benefit  of  mem- 
bers of  the  corps  at  the  end  of  the  war,  if 


snrviving,  or,  if  doad,  of  thar  femiHei 
aerarally  standing  in  need  of  aiastance. 
Provision  was  then  made  for  the  appoint- 
ment of  trustees,  who  were  either  to  be 
members  of  the  general  committee,  or  of 
the  select  vestry  of  one  of  the  united 
parishes,  and  also  for  the  election  of  a 
committee  of  fourteen  out  of  the  continn- 
ing  members  of  the  corps,  to  recommend 
to  the  trustees  such  of  the  corps,  or,  if 
dead,  a  widow  or  child  of  such  of  the 
members  as  from  their  circumstances  might 
require  an  annual  donation  of  5/.  "Die 
fiind  was  managed  under  these  resolution! 
until  William  Adams  was  left  the  sole  vox- 
nving  tmstee,  and  he  by  his  will,  dated 
the  5tii  of  AprU  18S9,  appmnted  his  widow, 
the  Hon.  Mary  Anne  Adama,  and  lui 
son,  Borlase  Hill  Adams,  his  executon. 
The  testator  died  on  the  11th  of  June  1851, 
and  from  that  time  the  dividends  xemuned 
unreceived. 

It  was  now  found  that  the  committee  of 
management  had  ceased  to  exist,  and  also, 
from  a  want  of  members  of  theassodation, 
that  the  power  to  appoint  new  trustees 
covld  not  be  exercised ;  that  the  fund 
amounted  to  2,333/.  6s.  Sd.^  and  that  the 
arrears  of  dividends  amounted  to  4S4L 
St.  9d.  There  probably  existed  some  few 
persons  in  needy  circumstances  who  had 
a  claim  upon  the  income  of  the  fund,  ow 
of  whom  was  Jane,  the  widow  of  Sergeant 
Bugden,  of  the  G.G.B.  Volunteer  Corps. 
W.  Adams  accordingly  made  an  affidavit 
of  these  facts,  and  under  the  10  &  11  Vict, 
c.  98.  (the  Trustees'  Relief  Act)  he  trans- 
ferred the  stock  and  paid  the  dividends 
into  court,  and  gave  such  daimsnts  as 
he  knew  of,  and  the  vestry  clerits  of  the 
parishes,  noti»  of  the  feet. 

An  order,  dated  the  21st  of  December 
1857,  was  tiien  made  upon  the  petition  of 
Jane  Bugden  and  othos,  widows  of  mem- 
bers of  tiie  corps,  for  payment  to  them  of 
six  years'  donations ;  after  whidi  it  was 
found  that  the  fiind  amounted  to  2,789^ 
84.  lOd.  stock. 

The  petitioners  now  asked  that  the 
parties  entitled  to  the  benefit  of  the  tntst 
might  be  ascertained,  and  for  a  scheme  for 
the  future  management  of  the  fhnda  and 
the  income. 

A  question  was  now  raisedi  whether  the 
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cerdfieato  of  the  Charity  Comnuiaionen 
ongbt  not  to  have  been  obtained  before 
the  money  was  paid  into  eonit,  or  any  pro- 
oeedinga  taken  in  reference  to  the  Aindii 
imnnndi  aa  thia  waa  not  an  applieadon  in 
lay  mit  m  matter  aetually  poiding. 

Mr.  G,  L.  Rnuelly  in  support  of  the 
petitioD,  considered  that  the  fund  was  pro- 
perly paid  into  court,  and  that  the  certifi- 
cate of  the  Charity  Commissioners  was 
altogether  unnecessary  where  a  party 
availed  himaelf  of  the  power  of  the  10  & 
11  Viet.  c.  96.    Ilioir  jurisdietioa  was 

ousted. — 

In  re  Lutet>»  HoipUah  6  De  Gez.  M. 

&  O.  184. 
&  re  Markwdl,  17  Bear.  618 ;  a.  e. 

28  Law  J.  Bep.  (s.s.)  Chanc.  508. 

Mr,  Wiehenst  for  the  Crown.— The 
authority  of  the  Court  seems  to  be  dimi- 
nished by  the  Charitable  Trusts  Act.  If 
the  Court  should  direct  the  institution  of 
proceedings  the  trustees,  before  the  infor- 
mation could  be  filed,  must  obtain  the 
eertificate  of  the  Charity  Commissioners, 
and  if  Uiey  withheld  it  the  proceedings 
wonid  be  stopped. 

[The  Master  of  the  Kolls.— If  it  is 
a  mere  form,  and  the  certificate  mult  be 
giren,  it  is  clearly  a  useless  expense.  If 
it  is  substance^  tiie  Commisaioners  must 
exercise  their  judgment ;  and  if  it  ia  done 
ho»dJkle,  no  doubt  there  will  be  cases  in 
vhich  they  will  differ  from  the  Court.] 

The  Attorney  General,  without  the  sanc- 
tion of  the  Commissioners,  may  proceed 
€X  oJleiOf  and  he,  no  doubt,  would  obey 
the  orders  of  the  Court. 

[The  Master  of  the  Rolls.— But  the 
Court  might  think  a  relator  desirable.] 

Poaaibly  ;  but  ttie  legislature  intended 
that  the  trustees  should  not  institute  pro- 
ceedinga  without  the  certificate  of  the 
Charity  Ccnnmianoners,  and  wlthont  it 
either  the  trustees  liaTe  no  right  to  pay 
die  money,  that  hdng  the  commence- 
nent  of  the  litigation;  or  if  payment  is 
no  proceeding  within  the  act,  then  the 
certificate  would  he  necessary  for  the  fhr- 
ther  proceedings.  "  Now  pending "  has 
been  held  to  mean  during  or  at  the  time 
of  the  application.  In  re  MarkwelTs  Le~ 
Haw  Snna,  ZZTIL-CAini. 


gaey  most  gorem  this  case.  In  re  LiUer'e 
HtipUal  was  a  mere  dealing  with  the  fund 
to  restore  it  to  the  position  from  which  it 
had  been  taken.  There  has  never  yet 
been  a  decision  that  trustees  could  evade 
the  operation  of  the  16  8c  17  Vict.  c.  137, 
by  paying  the  money  into  court  under  the 
10  &  II  Vict.  c.  96,  and  they  certainly 
cannot  institute  any  other  proceeding  re- 
lating to  the  trust  Amds  without  the  requir- 
ed certificate. 

The  Master  of  the  Koils.  —  In  re 
Lister  overrules  In  re  MarkweU.  It  is 
impossible  to  say  that  the  trustees  were  not 
at  liberty  to  pay  this  money  into  court. 
If  there  had  been  an  intention  to  fetter  the 
Trustees'  Relief  Act,  the  words  of  the  16 
17  Vict.  c.  137*  ought  to  have  been  very 
much  extended.  It  is  a  principle  recog- 
nized and  well  founded,  that  one  act  does 
not  repeal  another  unless  by  express  re- 
ference to  the  act  which  it  is  intended  to 
repeal.  There  may  occasionally  be  incon- 
sistencies, hut  that  does  not  amount  to  a 
repeal.  If  a  company  takes  charity  land 
for  the  purpose  of  its  railway  and  pays  the 
purchase-money  into  court,  it  ia  certain 
that  the  16  &  17  Vict.  c.  137.  does  not  in 
any  respect  fetter  the  powers  of  the  com- 
pany, or  prevent  them  from  paying  the 
money  into  court,  but  so  far  as  the  pur- 
chase-money of  Uie  charity  land  waa  con- 
cerned they  were  mere  trustees  of  that 
money  for  the  charity,  and  they  transferred 
the  Crust  to  the  Conrt  of  Chancery  that  it 
might  be  duly  carried  into  effect.  The 
same  observation  applies  to  any  other 
company,  or  to  individuals  who  become 
possessed  of  money  held  for  charitable  pur* 
poses.  There  is  then  the  Lands  Clauses 
Consolidation  Act(l),  but  independent  of 
that  there  is  the  10  &  11  Vict.  e.  96,  which 
says,  that  trustees  ao  situated  may  pay 
money  into  court;  that  act  makes  no  differ^ 
ence  between  trustees  for  private  indivi- 
duals or  for  a  charitable  institution ;  they 
may  do  it  in  either  case  or  in  either  event, 
and  this  Court  has  repeatedly  dealt  with 
eases  in  which  sums  of  money  have  been  paid 
into  court  by  trustees,  while  it  has  been 
doubtfid  whether  the  purpose  for  which  it 

(1)  8  Vict.  e.  18. 
40 
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irai  given  wu  Toid  under  the  9  Geo.  2. 
e.  86.  or  could  be  carried  into  effect,  and 
the  Court  hu  adjudicated  on  the  righta  of 
the  partiei  interested.  The  16  &  17  Vict, 
c.  137.  is  therefore  no  ietter  on  the  powers 
enabling  trustees  to  paj  money  into 
court.  Listeria  case  determined  that  money 
might  be  paid  into  court,  that  it  might  deal 
with  it  in  accordance  wiUi  the  trusts.  Were 
it  otherwise  this  difficulty  might  arise 
(though  possibly  not  a  very  likely  one), 
that  the  Charity  Commissioners  might  con- 
sider it  better  to  do  nothing ;  in  such  a  case 
they  would  have  the  power  of  evading  the 
authority  and  functions  of  the  Court  so  far 
ai  related  to  the  fand,  but  this  could  never 
be  permitted.  An  impression  certainly 
prevailed  that  the  Court  might  deal  with 
such  a  matter  as  it  thought  fit  when  the 
Charity  Commiasioners  had  refused  their 
flat,  and  .upon  the  words  of  the  act  I  con- 
sidered that  a  pending  proceeding  extended 
to  that.  But  the  decision  in  In  re  Lister  is 
opposed  to  this,  and  is  apparently  more 
convenient.  I  do  not  know  what  course 
is  adopted  before  the  Charity  Commis- 
sioners ;  but  after  all,  these  prior  proceed- 
ings to  ascertain  whether  a  suit  shall  be 
instituted  or  not,  are  matters  of  which  the 
Court  has  great  experience,  and  Uiey  are 
always  to  the  injury  of  the  parties  them- 
aelves,  so  much  so  that  when  applications 
are  made  in  chambersformy  sanction  to  the 
institution  of  proceedings  for  the  benefit 
of  an  estate,  I  very  rarely  give  it,  unless  the 
person  to  be  afiected  by  the  proceedings 
will  come  before  me,  and  state  why  the 
proceedings  ought  not  to  be  instituted ;  this 
may  be  considered  as  a  hearing,  but  other- 
wise the  application  is  entirely  on  one  side, 
and  it  is  impossible  to  know  what  will 
arise,  and  without  it,  when  there  is  litiga- 
tion on  the  other  side,  it  adds  materially  to 
the  costs.  The  decision  in/nr«  Listermnst, 
therefore,  govern  the  present.  The  cases 
cannot  be  distinguished  so  far  aa  4he  pay- 
ment of  the  money  into  court  under  the 
Trustees*  Act  is  concerned,  and  when  that 
is  done  I  shall  be  able  to  deal  with  the 
money  without  the  sauetion  of  the  Charity 
Commissioners. 
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Intestate— Administration  by  the  Crotan 
— CJaim  by  Next^o/'kin. 

A  person  died  intestate^  and  no  elsaa 
being  made  by  the  next-of-kin,  the  SeUeitor 
to  the  Treasury  administered  to  the  intes- 
tote's  estate  and  took  possession  of  the  pro- 
perty on  behalf  of  the  Crown.  Thirty  yean 
afterwards  the  next-of-kin  appeared  and 
substantiated  his  claim :— Held,  that  the 
Crown  must  be  treated  as  an  ordinary  admi- 
nistrator under  similar  circumstanceSf  and 
that  the  property  must  be  refunded^  with 
interest  at  4/,  per  cent. 

In  this  case  it  appeared  that  Lieutenant 
Dewell  died,  at  Gosport,  in  the  year  1826, 
intestate,  leaving  tiie  sum  of  1,0232. 9s.  4tf., 
and  certain  other  monies  in  the  long  an- 
nuities. Upon  his  death  no  nextof-kin 
could  be  found,  and  administraticnt  was 
consequently  t^eu  out  to  his  estate  by 
the  Solicitor  to  the  Treasury,  and  the  pro- 
perty was  taken  possession  of  on  behalf 
of  the  Crown.  Dividends  were  received 
upon  the  long  annuities  up  to  the  year 
1827,  and  the  proceeds  of  the  estate,  after 
deducting  the  administration  expenses, 
amounting  to  upwards  of  2,0001.,  were 
handed  over  to  the  King's  proctor  for  the 
benefit  of  the  Crown. 

After  a  lapse  of  about  thirty  years  the 
present  plaintiff  came  forward  as  a  daimant 
to  the  estate,  commenced  a  anit  against 
the  present  Solicitor  to  the  Treasury  by 
summons  in  chambers,  and  substantiated 
his  claim  as  next-of-^in  to  the  intestate. 
The  case  was  adjourned  into  court  upon 
the  question,  whether  the  defendant,  as 
representing  the  Crown,  was  liable  to  refund 
this  sum  with  interest,  and  if  so,  at  whiU 
rate  of  interest,  and  from  what  period. 

Mr.  Glasse  and  Mr.  Prenderyast  ap- 
peared for  the  plaintiff;  and 

The  Solicitor  General  md  Mr.  Wiekenh 

for  the  defendant. 

The  following  authorities  were  cited 

GaUhan  t.  Evans,  1  Ball  &  B.  191. 
PhUUpo  V.  Mumunys,  8  Uyl.  &  Cr.  809. 
MeUand  v.  Gray,  2  Coll.  295. 


Digilized  by 


Google 


Tu.zzni.] 


MICHAELMAS  1857  to  MICHAELMAS  18fi8. 


568 


Bnen  t.  PenAerion,  12  Ves,  386. 
Lord  TrmkaUm  v.  HamiU,  1  Ball  &  B. 
377. 

Rafkaa  T.  BoeAn.  11  Yea.  93. 
Ckawhen  t.  BkhuU,  3  Hare,  536. 
PIoj/oirT.  Cooper,  17  Beav.  187  ;  a.  e. 

3S  Law  J.  Rep.  (n.s.)  Chanc.  341, 

848. 

Kane  v.  Reynoldt^  2  Sm.  &  G.  331 ; 

a.  c.  23  Law  J.  Rep.  (m.s.)  Cfaane. 

638;  24  Ibid.  321. 
Anitruthtr  T.  Ckalmer,  2  Sim.  1 ;  i.e. 

4  Law  J.  Rep.  Chanc.  123. 
Turnerv.  Maule,  2  De  Gex  &  Sm.  209 ; 

i.c.  3  De  Gex  &  Sm.  497  ;  18  Law 

J.  Rep.  (».■.)  Chanc.  454. 

KiHDBRBLEY,  Y.C. — I  cannot  conaidar 
that  the  cases  whicli  hare  been  cited  gOTem 
the  present  case.    They  may  be  ni^ol  tot 
gnidiag  the  Court  as  to  the  principle  to  be 
adopted ;  fant  certainly  none  of  tbem  teem 
to  docide  the  qoeation  raised  hen.  Turner 
T.  Maule  m^t  have  decided  it,  but  it  did 
not  In  that  case  the  question  was  raised 
on  the  footing  of  the  principle  of  an  admi- 
nistrator being  liable  for  interest  on  ba- 
lances improperly  retained  in  his  hands; 
bnt  when  the  matter  in  the  course  of  the 
proceedings   came  to  be  discussed,  the 
Court,  upon  diacovering  that  it  was  a  ques- 
tKu  of  an  actual  sale  of  a  large  sum  of 
stodc— I  think  some  39,0002.  odd,  and  at 
>  given  period— said,  ^is  is  a  question, 
not  of  interaat  ou  balances,  but  whether 
tbcn  waa  not  a  aale  of  stock  by  an  ad- 
nuaistrator,  for  which  there  was  no  leaton, 
tad  which  ought  not  to  have  been  made ; 
ind  therefore  put  it  to  the  eounid,  whe- 
they  would  be  satisfied  to  have  in- 
terest at  4/.  per  cent,  on  the  proceeds  of 
that  sum  of  stock  which  ought  not  to 
luve  been  aold  out ;  not  expressing  an 
opinion  one  way  or  the  other  on  the  ab- 
■tnct  or  the  particular  question  then  before 
It  as  to  the  liability  to  interest  on  balances 
ntained.    Now,  it  appears  to  me,  that 
vfacre,  as  in  this  case,  a  particular  indi- 
Tidoal — always  the  Solicitor  to  the  Trea^ 
niry~is  nominated  by  the  Crown  as  the 
penni  to  whom  the  Crown  deairea  that 
a^inistration  ahonld  be  granted,  when  ad- 
niniitration  ia  granted  imder  that  autho- 
rity, the  administration  expreases  it  to  be 
&s  die  use  and  boufit  oF  Uie  Crown ;  but 


the  individual  is  to  all  intents  and  pur- 
poses the  administrator.  It  is  exactly 
tiie  same  thing  as  when  a  person  oi- 
titled  to  adminiitration  ia  abroad  and. 
appoints  an  attorney  or  agent  here,  antho. 
rising  the  grant  of  administration  to  that 
individual  for  his  benefit.  In  Chanibera  t. 
Bichnell  the  party  who  was  entitled  to  the 
adminiatration  was  abroad,  and  the  form 
of  the  letters  of  administration  in  that  case 
is  just  the  same  as  where  administration  is 
granted  to  the  nominee  of  the  Crown.  Aft^ 
the  usual  words,  it  is  as  follows  :~-*'  And 
we  do  by  these  presents  ordain,  depute  and 
constitute  you  administrator  of  all  and  sin- 
gular the  goods,  chattels  and  credits  of  the 
said  deceased,  with  the  said  will  annexed, 
for  the  use  and  benefit  of  the  said 
Ann  Chambras,  now  residing  at  Sorat,  in 
tihe  presidency  of  Bombay,  in  the  Bast 
Indies,  and  until  she  shall  duly  apply  for 
and  obtain  letters  of  administration  (with 
the  said  will  annexed)  of  the  goods  of  the 
said  deceased  to  be  granted  to  her."  That 
is  exactly  the  form,  mutatis  itaaandit,  of 
the  grant  of  letters  of  administration  to  the 
nominee  of  the  Crown,  where  the  Crown, 
by  reason  of  there  being  no  next-of-kin  of 
the  intestate,  is  entitled  to  the  property  of 
the  intestate.  Now,  what  has  been  deter- 
mined with  regard  to  an  administrator  who 
is  the  attorney  of  a  party  abroad  entitled 
to  the  administration?  In  that  case  of 
Chamhws  t.  BiekneU  it  haa  been  deter- 
mined that  that  individual,  though  the 
nominee  of  the  party  abroad,  and  though 
his  letters  of  administration  may  be  deter- 
mined wherever  the  party  for  whose  nse 
they  were  granted  chooses  to  come  in  and 
apply  for  letters  of  administration  for  him- 
self, yet  so  long  as  those  letters  of  admin- 
istration remain  unrevoked,  is  to  all  in- 
tents and  purposes,  as  far  as  regards  the 
claims  and  demands  of  any  person  bene- 
ficially entitled,  the  administrator,  exactly 
in  the  same  manner  as  if  he  had  obtained 
the  administration  in  his  own  right.  Now, 
as  I  think  that  ruling  lies  at  the  root  of 
the  whole  case,  I  will  refer  to  the  Vice 
Cbaneellor'a  judgment  upon  it.  He  says : 
It  appears  tiiat  administration  of  the 
estate  of  the  testator  haa  been  granted 
to  the  defendant  as  the  attorney  of  the 
widow,  and  for  her  nse  and  benefit ;  and  a 
doubt  has  been  au^sted  whether  the 
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gnmt  in  this  fbnn  places  Bicknell,  the 
defendant,  in  such  a  position  that  the  Court 
can  act  against  him  at  the  suit  of  the  other 
parties  benefidally  interested  in  the  estate, 
Qt  at  least  can  so  act  in  the  absence  of  the 
widow.  It  was  said  that  he  held  the  money 
as  her  agent,  and  waa  accountable  to  her 
and  to  her  alone."  That  has  been  part  of 
the  argument  here  addressed  to  me  by  the 
Solicitor  General.  '*  The  case  of  De  la 
Fieaea  v.  Lubbock  (1)  waa  referred  to, 
upon  which  case  I  am  not  called  on,  nor 
do  I  presume,  to  make  any  observation. 
The  Vice  Chancellor  seems  to  have  held 
that  where  administraUon  has  been  granted 
to  the  attorney  of  a  person  for  the  use  and 
benefit  of  that  person,  the  latter  may  sue 
the  administrator  in  this  country  without 
making  the  parties  beneficially  interested 
parties  to  the  suit,  and  without  taking  out 
letters  of  administratiim  in  this  country. 
That  case  certainly  affirms  the  proposition, 
that  Bicltnell  is  to  he  considered  as  the 
agent  of  the  widow  and  accountable  to  her. 
I  do  not  think  that  it  bears  further  upon 
the  point  now  before  me.  The  question 
then  arises,  whether  the  plaintiff  is  entitled 
to  sue  Bicknell  or  not.  The  case  of 
Atutruther  v.  Chalmer  is  a  very  important 
case  on  this  subject.  Catherine  Anstmther 
having  made  her  will,  died,  and  Elisabeth 
Campbell,  her  sister  and  only  next-of-kin, 
by  her  power  of  attorney  authorized 
Chalmer  and  Eraser  to  obtain  the  adminis- 
tration of  the  testatrix's  estate  from  the 
Ecclesiastical  Court  aa  her  attomiea,  and 
they  accordingly  obtained  such  adminia- 
tration  as  attomiea  of  EUaabeth  Campbell, 
and,  as  in  the  present  ease,  '  finr  the  use 
and  benefit  *  of  that  person.  The  question 
waa  Umenpon  raised,  whether  the  letters 
of  administration  being  expressed  to  be 
granted  to  Eraser  and  Chalmer  for  the  use 
and  benefit  of  Elizabeth  Campbell,  that 
circumstance  did  not  exclude  the  parties 
beneficially  interested  in  the  estate  from 
any  claim  against  the  attomies ;  that  is,-— 
whether  they  were  not  merely  agents.  Sir 
Anthony  Hart  directed  the  case  to  stand 
over,  that  it  might  be  ascertained  whether 
the  qneation  had  not  been  decided  by  the 
Ecelesiasticsl  Court,  in  the  form  in  which 
the  letters  of  administration  had  been 

(1)  10Sim.fl». 


granted.  A  certificate  from  the  depufy 
r^strar  of  the  Prerogative  Court  was 
afterwards  produced,  which  stated  in  snb- 
stanee  that  the  words  used  in  the  grsot  of 
letters  of  administration  were  invariably 
used  when  it  was  made  under  a  power  <^ 
tttomey  from  the  parties  entitled  to  repr^ 
sentation,  and  tint  these  words  did  not 
Hcelude  tiie  claim  of  others  to  share  m  the 
estate.  It  could  not  exclude  those  bene* 
ficially  interested,  and  it  was  dedded  ia 
that  case  that  the  plaintiff  might  sue.  I 
am  of  opinion  that  the  plaintiff  may  in  this 
case  alto  sustain  a  suit  against  the  admi- 
nistrator, notwithstanding  the  character 
in  which  he  has  taken  upon  him  that 
ofiice.  The  suit,  however,  must  be  pro- 
perly framed."  That  case  clearly  decides 
that  where  the  administrator  to  whom 
the  administration  has  been  granted  Is 
merely  tiie  attorney  of  a  thi^  persoa, 
who  is  entitied  to  tiie  adndnisttatioD, 
but  is  alnoad,  the  person  to  whom  the 
letters  of  administration  are  granted  is 
to  all  intents  and  purposes  full  admin- 
istrator,  exaetiy  as  if  he  had  taken  oat 
the  administration  in  his  own  right,  so 
far  as  relates  to  the  liability  to  any  other 
person  who  may  have  a  claim  or  a  bene- 
ficial  interest  in  the  estate ;  and  unqnes- 
tionably  such  a  person  would  be  liable  to 
an  action  by  creditors.  And  such  a  per- 
son would,  if  the  administration  was  with 
the  will  annexed,  be  liable  to  the  claim  of 
legatees,  and  of  ooane  to  the  claim  of  nd- 
dnary  legatees,  or  to  the  claim  of  persons 
standing  in  the  sitoation  ttf  next-of-kin. 
It  appears  to  me  that  thsA  foundation  beu^ 
laid,  I  cannot  distinguish  between  that 
case  and  the  ease  where  the  administraCioD 
is  granted  to  the  nominee  of  the  Crown. 
The  form  of  administration  is  the  same 
•—the  purposes  of  administration  are  the 
same.  It  ia  true  that  the  administration 
is  granted  for  the  use  and  benefit— in  the 
very  terms  of  the  grant — of  the  person  in 
whose  behalf  the  grant  is  made.  Bat 
when  the  administrator  is  constituted,  that 
administrator  is  liable  to  all  the  claims  of 
persons  who  are  entitled  to  claim  against 
the  estate  or  to  claim  an  interest  in  the 
istate ;  and  it  cannot  be  questioned  for  a 
moment  but  that  if  a  creditor  of  this  in- 
testate had  brought  an  aetiim  against 
Mr.  Maale  to  reeovor  a  debt  dne  fiw 
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diit  intesUte,  Mr.  Manle  would  hare  been 
fikble  to  that  action,  exactly  in  the  aame 
Buner  as  my  otiier  adminiitrator  would 
be.  If  it  were  otherwise^  what  moDstrona 
mjnitice  would  be  done  to  the  lubject  by 
leuoD  of  the  grant  having  been  made  to 
the  nominee  of  the  Crown.  We  now  come 
to  this  caae.    At  the  time  when  adminis- 
tntion  was  granted  in  this  case,  it  waa 
rappoaed  that  there  were  no  next-of-kin 
of  thif  intestate,  and  upon  that  asaamption 
it  was  supposed  the  Crown  was  beneficially 
entitled  to  the  whole  residaary  personal 
estate :  being  so  entitled,  or  at  least  being 
•apposed  to  be  so,  the  Crown  was  entitled 
to  nominate  the  administrator.  In  the  eye 
of  tbe  law  it  ia  physically  impoasible  for 
fte  SoTOr^n  to  t^e  out  administration 
ts  proprid  perMond — ^it  would  be  beneath 
bis  dignity  so  to  do,  and  it  is  never  done ; 
bat  the  Sovereign  is  the  individual  who  is 
entitled  to  administration.   It  so  happens, 
in  this  ease  (it  being  before  the  act  which 
rested  the  private  property  of  the  Crown 
in  the  public),  the  Sovereign  individually 
ms  beneficially  entitled  to  the  property— 
^  public  had  no  interest  in  it.   Well,  the 
Crown  being  entitled,  it  is  suggested  that 
Mr.  Maule  or  Mr.  Reynolds  is  merely  the 
agent  of  the  Crown.    True,  in  one  sense, 
the  party  is  merely  the  agent  of  the  Crown. 
The  Ciowa  bong  entitled  to  administer, 
and  bong  benefieially  intereated  in  tbe 
poperty,  nominateB  this  person,  and  this 
peisMi  ia  undoubtedly  accountable  to  the 
C^evn  if  it  turns  out,  as  it  is  supposed, 
that  there  is  no  next-of-kin.    The  Crown 
nay  compel  an  account  from  the  party  as 
^ent.    I  will  assume,  independently  of 
die  character  of  administrator,  the  Crown 
Bi%ht  even  bring  an  action  at  law  against 
him,  still  I  apprehend  there  is  no  reason 
to  doubt  but  that  the  Crown  might,  by  the 
Attorney  General,  file  a  bill  against  this 
party  as  administrator  and  compel  that 
administrator  to  account.    It  appears  to 
se  immaterial  whether  die  Crown  baa  the 
rig^  to  treat  the  admtnistrator  aa  agent  or 
lo  treat  him  as  administrator;  the  third 
peraoa— that  is,  if  there  be  such  next-of- 
■in— must  have  a  right,  and  can  have  no 
other  right  but  to  treat  this  individual  as 
the  administrator.  Then,  what  is  the  duty 
of  the  Crown  7    It  has  been  suggested 
that  then  ia  a  duty  in  the  Crown  to  admi- 


nister. If  there  were  an^  aet  of  parliament 
or  common  law  which  imposed  upon  the 
Crown,  when  a  person  died  intestate  and 
the  next^f-kin  did  not  within  some  short 
time  turn  up,  tbe  duty,  not  for  its  own 
benefit,  but  for  tbe  benefit  of  persona  who 
might  ultimately  turn  out  to  be  entitled  to 
takeout  administration,  in  order  to  preserve 
the  efieets,  then  indeed  there  would  be  a 
duty  on  the  part  of  tbe  Crown  to  take  out 
such  administration.  What  is  su^ested 
as  the  duty  of  the  Crown  does  not  apply 
to  this  particular  case,  because  it  waa  before 
this  property  became  the  property  of  the 
public.  How  can  you  say  that  the  Crown 
has  a  duty  to  enforce  rights  which  are 
properly  personal  to  itself  f  It  has  no  duty 
any  more  tiian  a  duty  in  an  individual  to 
enforce  his  own  personal  rights.  True 
there  is  a  duty  in  the  Crown  to  recover 
.that  which  belongs  to  the  public,  but  to 
whom  ia  that  duty  owing  7  It  is  owing  to 
tbe  public,  who  may  be  the  persona  bene- 
ficially entitled  to  the  property  if  there  are 
no  next-of-kin  ;  but  there  is  no  duty  in  tbe 
Crown  to  protect  the  property  for  the  next- 
of-kin  ;  therefore  there  is  no  course  unless 
the  Crown  tiionght  fit  to  take  out  adminis- 
tration or  to  nominate  a  person  to  whom 
administration  should  be  granted,  but  to 
let  the  property  take  its  own  chance.  The 
next-of-kin  never  could  say  The  Crown 
haa  not  done  its  du^  to  me,*'  because 
there  is  no  duty  to  the  next-of-kin;  there- 
fore it  does  not  appear  to  me  they  can  atand 
at  all  upon  the  footing  of  any  duty  on  the 
part  of  the  Crown.  Now,  let  me  first  of 
all  regard  this  individual  as  the  adminis- 
trator, and  as  if  he  bad  taken  out  adminis- 
tration in  his  own  name  and  not  as  tbe 
nominee  of  the  Crown,  or  for  the  benefit 
of  the  Crown,  or  for  the  benefit  of  any- 
body, but  simply  as  administrator,  what 
is  tiie  rule  of  this  Court  with  regard  to 
Buoh  an  administrator  ?— Of  course  I  need 
not  say  where  there  is  a  will,  and  an 
executor  is  under  tbe  direction  of  the  will 
to  invest,  he  must  invest.  In  this  case  there 
ia  no  will,  and,  therefore,  no  direction  to 
invest. — In  the  case  of  an  executor  where 
there  is  a  will,  or  in  the  case  of  an  admi- 
nistrator where  there  is  no  will,  is  there 
not  a  duty  on  the  part  of  the  executor  or 
administrator,  in  the  absence  of  any  direc- 
tion and  a  poaitive  trust,  to  invea^  and  not 
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to  retain  the  propertj  in  his  hands,  or  in  hia 
own  pocket—I  may  say  mixed  up  with  liis 
own  money — and  when  the  sum  becomes 
considerable  to  make  an  investment  of  it  ? 
It  appears  clearly  there  is  ;  otherwise,  what 
mischieroas  consequences  would  arise. 
One  of  the  next-of-kin  takes  out  adminis- 
tration ;  he  receives,  it  may  be,  a  very 
lai^e  personal  estate ;  he  may  keep  that 
in  his  own  pocket,  it  may  be,  for  years, 
before  it  is  ascertained  who  are  the  other 
next-of-kin,  and  then  say  to  the  other 
next-of-kin,  "  I  have  had  this  in  my  pocket 
—there  was  no  obligation  in  me  to  invest, 
and  there  is  your  money  without  interest." 
He  has  no  right,  I  apprehend,  to  have  this 
money  wrapt  up  in  a  napkin ;  still  less 
has  he  a  right  to  keep  it  in  hia  pocket,  where 
you  must  assume  he  is  getting  the  benefit 
of  it.  If  you  can  make  out  that  he  has 
employed  it  in  bis  trade,  if  you  can  trace 
it  in  his  trade,  there  can  be  no  doubt  the 
persons  beneficially  interested  would  have 
a  right  to  say,  if  they  could  make  out  the 
ease,— which  would  be  an  uphill  and  diffi- 
cult one  to  make  out — in  the  eye  of  the 
law  he  would  have  a  right  to  say,  "  You 
shall  account  to  me  for  the  actual  profits 
you  have  made  by  using  it  in  your  trade  or 
in  your  business."  If  you  can  shew  that 
be  has  used  it  in  his  trade,  although  you 
cannot  make  out  what  is  the  profit  which 
he  has  derived,  you  havethe  right  to  charge 
htm  with  41,  per  cent,  as  a  compensation 
for  the  profits  he  has  made  in  the  trade,  if 
you  cannot  get  at  those  profits.  No  doubt 
there  must  ^  a  benefit,  because  every  man 
who  has  a  large  sum  in  hia  hands  derives 
a  benefit  from  it,  either  in  the  shape  of 
investment  or  getting  him  credit  in  some 
shape  or  other,  and  the  persons  beneficially 
entitled  have  a  right  to  say  that  he  shall 
be  charged  with  interest  upon  it.  If  it  is 
necessary  to  retain  certain  sums  in  his 
hands,  because  there  are  other  sums  which 
are  expected  to  be  paid  shortly,  due  from 
creditors  or  other  persons  in  respect  of  the 
estate,  he  may  be  well  justified  in  not  mak- 
ing the  investment ;  hut  whenever  it  comes 
up  to  the  point  that  he  has  a  large  sum  ia 
his  hands  which  is  not  required  for  any 
particular  purpose,  then  it  appears  to  me 
that  he  is  bound  to  invest  in  that  invest- 
ment which  this  Court  considers  to  be  Uie 
proper  investment  in  all  cases  of  trust  pro- 


perty, namely,  the  Three  per  Cents.  Thtt 
I  conceive  to  be  the  position  of  an  ordinary 
administrator.    I  cannot  distinguish  tlui 
case  from  the  ease  of  an  ordinary  adndni^ 
trator.    Now,  what  has  been  done  in  this 
case  is  this :  at  a  certun  period  Mr.  Htnle 
handed  over  the  S,000l. — we  will  say  &a 
balance— to  the  King's  proctor  for  the 
benefit  of  the  Crown.    Supposing  now, 
to  take  an  analogous  case,  an  administrstot 
or  executor  where  there  is  an  intestacy  ss 
to  the  residue,  on  the  supposition  that  A. 
is  next-of-kin,  is  asked  by  A.  to  hand 
over  the  property  to  him.    What  would 
such  an  administrator  or  executor  be  en- 
titled to  do,  and  what  would  be  his  duty  i 
He  would  be  entitled  to  say,  **I  cannot  re- 
cognize your  right — ^Lt  is  a  doubtful  one — 
it  depends  upon  a  pedigree,  and  I  cannot 
take  upon  myself  the  risk  of  deciding  that 
you  are  entitled.    If  I  do,  I  make  my- 
self personally  responsible;**  and,  dieie- 
fote,  he  has  a  right  to  say,  "  Aa  it  is  im- 
possible for  me  to  hand  over  this  money 
to  you  with  safety  to  myself^  institute  a 
suit  and  take  proceedings,  and  then  I 
am  perfectly  willing  to  deal  with  it  in 
any  way  the  Court  thinks  fit."    If  the 
Court  desires  it  to  be  done,  and  it  is  done, 
however  wrong  the  Court  may  be  as  to  that 
party  being  the  next-of-kin,  that  adminis- 
trator is  perfectly  safe  in  following  ^e 
directions  of  the  Court.    If  he  takes  on 
himself  to  hand  over  the  property  to  A, 
the  claimant,  he  takes  on  himself  the  risk 
of  being  personally  responsible  for  it  to  the 
persons  who  may  turn  out  to  be  the  actual 
next-of-kin.    He  may  take  the  risk :  he 
may  say,  "  I  will  hand  it  over  to  you,  if 
you  will  give  me  an  indemnity."  Hen, 
"  indemnity"  implies  a  risk,  and  if  the  party 
to  whom  he  has  handed  it  over  turns  out 
not  to  be  the  person  entitled,  but  som^ 
body  else  turns  out  to  be  the  next-of-kin, 
he,  the  administrator,  remains  liable,  and 
he  may  have  his  remedy  over.   It  appears 
to  me  that  the  position  of  Mr.  Maule  as  the 
administrator  in  this  case,  is  precisely  aaa- 
Jogous  to  that  of  an  administrator  who  has 
handed  over  the  property  to  the  person 
supposed  to  be  entitled,  upon  an  indem- 
nity, and  although  there  ia  not  the  actual 
form  of  an  indemnity  passing  from  the 
Crown  to  the  Crown's  nominee,  to  whom 
administration  is  granted,      a  matter  of 
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eocTse,  die  uUniniitntor  »  indemnified 
bj  the  Crown.  The  kdministrator  is  en- 
tbely  imder  the  direction  of  the  Crown,  and 
tknefbie  indemnified  hy  the  Crown ;  and 
wiledier  the  Sovereign  is  entitled,  whether 
it  is  tbe  Privy  Purse  or  the  Crown,  for  the 
benefit  of  the  public,  and  in  such  a  case, 
vhether  you  call  it  the  Sovereign's  for  his 
own  private  purpose,  or  the  public's  under 
tbe  act  of  parliament,  in  either  case  the 
party  to  whom  it  is  handed  over  gets  the 
benefit  of  it  by  the  use  of  it.  If  it  belongs 
to  the  public,  and  it  is  used  as  public  money, 
for  the  purposes  of  the  public,  the  public 
gets  the  benefit.  The  publie  do  just  the 
■anie  as  if  an  individnal  had  employed 
it  for  his  own  private  parpoies.  Sorely 
in  mch  a  ease  the  public,  or,  as  in  the 
present  ease,  the  Soverragn,  is  the  person 
responsible  —  responsihle,  it  may  be, 
only  indirectly,  through  the  administrator ; 
bat  still,  if  yon  once  regard  tbe  ad- 
ministrator as  for  every  possible  purpose 
merely  representing  the  Crown,  then  it  is 
the  Crown  as  administrator  who  has  re- 
tained the  balance  in  its  own  hands,  and  it 
appears  to  me  to  come  within  the  principle 
I  have  alluded  to.  It  does  appear  to  me, 
subject  to  the  question  as  to  the  time  and 
the  sums  in  respect  of  which  interest  is  to 
be  charged,  that  there  is  a  liability  to  in* 
terest  on  the  balance ;  and  reaUy>  if  it  were 
>ot  so,  I  do  think  that  injustice  would  be 
done  as  between  the  public  and  individuals. 
Vhen  we  talk  of  tiie  Crown  now,  which 
■eaaa  the  public,  it  is  very  hard  and  un- 
naionable  that  the  public  should  have  the 
benefit  of  monies  which  did  not  belong  to 
it,  which  belonged  to  A.  from  the  death  of 
^  intestate.  It  is  very  unreasonable 
ud  unjust  that  the  public  should  have  the 
benefit  of  those  monies,  which  is  the  same 
thing  as  if  the  public  was  getting  interest 
vpon  these  monies,  or  employing  it  at  in- 
terest, and  then  twenty  years  afterwards,  or 
*t  any  time  afterwards,  saying  to  the  party 
who  turns  out  to  be  beneficially  entitled, 
*'  ^e,  we  have  had  the  use  of  these  monies, 
bat  you  ought  to  have  come  sooner ;  and 
although  we  have  had  the  benefit,  yon  shall 
hive  nothing  bat  the  dry  principal."  I  do 
net  tee  tbe  equity  or  legal  justice  of  it. 
It  appears  to  me  to  be  contrary  to  all  ana- 
logy and  principle.  In  this  case  there  is  a 


double  ingredient ;  there  is  a  portion  of  the 
property  which  consists  not  of  property 
invested,  and  another  part  which  waa  pro- 
perty yielding  an  income.  It  is  true  the 
part  which  was  yielding  an  income  was  a 
terminable  property,  that  is  to  say,  long 
annuities,  or  property  of  that  description. 
No  doubt,  if  this  had  been  the  case  of 
property  which  was  the  subject  of  a  will, 
where  there  was  a  tenancy  for  life  and  a 
remainder,  there  would  be  an  obligation 
under  ordinary  circumstances  upon  the 
party  who  was  the  administrator  or  execu- 
tor to  convert  it  and  invest  it.  But  I  see 
no  such  obligation  in  this  case,  where  the 
administrator  has  nothing  to  do  but  to  hold 
the  property  which  is  not  unproductive  and 
receive  such  profit  as  may  arise.  Now  the 
sale  of  the  stock  took  place  about  the  latter 
end  of  the  year  1827,  and  the  money 
arising  from  that  sale  was  not  wanted  for 
any  purpose  whatever.  The  total  amount 
of  debts,  funeral  and  testamentary  ex- 
penses, outgoing  expenses  of  every  kind, 
and  administration  expenses,  amounted  to 
2571'  Ss.  9d. ;  and  the  total  amount  of 
what  was  actually  received  in  money,  other 
than  what  arose  from  the  proceeds  of  the 
sale  of  stock  down  to  the  end  of  the  year 
1826  is  l,023f.  9s.  4(2.,  leaving  a  balance 
of  7662.  3s.  Id.  at  the  end  of  the  year 
1826.  At  that  time  every  debt  and  every 
testamentary  expense  and  ou^oing  had 
been  satisfied,  and  therefore  there  was  a 
elear  balance  at  that  time  not  wanted  to 
be  retained  for  any  apparent  or  appre- 
hended purpose.  It  appears  to  me,  upon 
principle,  that  interest  at  41,  per  cent, 
ought  to  be  charged  on  that  balance  from 
that  time,  and  on  the  long  annuities  from 
the  sale  thereof  in  the  following  year. 


Wood.  V.C.  1 

April  22,  28.}      CLABKE  e.FEANIUN. 

Z)ee^— Conoern'on — Jtetultivg  Trutt. 

Where  a  settlor  eome$/s  real  estate  vpon 
trust  for  sale,  and  directs  the  proceeds  to  be 
applied  to  certain  purposes,  some  of  uhieh 
fail,  whether  the  sale  is  directed  to  be  made 

in  the  lifetime  of  the  settlor  or  after  his  de-r 
cease,  the  property  will,  to  the  extent  to 
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wUeh  the  purpotei  fiiU,  remit  to  the  eetUer 
at  pertonal  eatate. 

Secua — if  there  it  a  failure  of  the  whole 
purpoies  for  which  the  sale  is  directed. 

By  an  indenture,  dated  the  loth  of 
March  1852,  John  Clarke  conveyed  a 
ueBsnage,  with  the  appurtenances,  at  Cla- 
rendon Square,  in  Leamington  Prion,  and 
also  tfro  sums  of  1,000^.  each,  secured 
upon  mortgage,  and  certain  other  sums  of 
money  invested  on  security,  and  house- 
hold goods,  to  trustees,  subject  to  an  estate 
for  1^  vith  a  power  of  appointment  in 
the  said  J.  Clarke,  upon  trust  to  sell  the 
messuage  and  household  goods,  and  after 
paying  various  small  sums  of  money  to 
certain  persons  therein  named,  to  pay 
1,000/.  to  the  minister,  churchwardens 
and  overseers  of  the  parish  of  Crick,  and 
to  certain  other  trustees,  upon  trust  for 
maintaining  an  organist  for  the  parish 
church  of  Crick,  and  to  pay  the  residue 
of  the  money  to  the  same  persons,  to  be 
held  upon  certun  charitable  trusts,  which 
were  afterwards  declared  to  be  void  so  far 
as  regarded  the  real  estate  and  the  personal 
estate  savouring  of  the  realty. 

J.  Clarke  died  in  March  1855,  without 
having  ezendaed  his  power  of  appointment, 
and  ^e  question  which  now  aroae  was, 
whether  as  respected  such  portion  of  the 
proceeds  of  the  house  and  premises  at 
Clarendon  Square  as  might  not  be  re- 
quired for  the  purposes  of  the  deed,  the 
same  was  to  be  deemed  to  be  real  or  per- 
sonal estate. 

Mr.  RoU  and  Mr.  Lewin,  for  the  widow, 
who  was  the  plaintiff,  intended  that  there 
was  a  clear  trust  for  the  conversion  of  the 
house  in  Clarendon  Square  ;  and  the  pro- 
perty, therefore,  so  &r  aa  it  was  ineffectu- 
ally given  to  the  charity,  was  distributable 
H  personal  estate.  In  the  case  of  a  will 
where  real  estate  is  directed  to  be  sold  for 
the  convenience  of  division  and  one  of  the 
objects  fails,  the  heir  takes  the  share  as 
money  and  not  as  land,  and  in  like  manner 
where  land  is  directed  by  deed  to  be  sold 
for  similar  purposes,  and  one  of  the  ob- 
jects fails,  it  results  to  the  grantor  as  per- 
sonalty.— 

Suith  V.  ClaxUm,  4  Madd.  484. 


£eeAflier«  r.  CarUOe,  S  P.  Wms.  Ul. 
HeteiU  t.  ffriffht,  1  Bro.  C.C.  86. 
Wright  V.  Wright,  16  Yes.  188. 
Jessop  T.  IVatse»t  1  MyL  &  K.  665 ; 

s.  c.  2  Law  J.  Rep.  (a.s.)  Chanc 

197. 

Fan  V.  Barnett,  19  Yes.  102. 
Griffith  V.  Rickettt,  7  Hare.  299 ;  s.  c. 

19  Law  J.  Rep.  (n.s.)  Chanc.  100. 
Biggs  v.  Andrews,  5  Sim.  424. 
Wright  v.  Rose,  2  Sim.  &  S.  323. 
Ripleg  V.  Waierworth,  7  Ves.  425. 
Lowes  V.  JiMMtt,  1  Cox,  167. 

Mr,  PevAerton  appeared  f<w  one  oS  the 
next-of-kin. 

Mr,  W,  D.  Evans  (with  the  SMiar 
GeneraT),  for  the  heir-at-law,  refoned  to 
Ripley  t.  Waterworih. 
Emb^n  y.  Freeman,  Pr.  Ch.  541. 
Matson  v.  Swift,  8  Beav.  S68 ;  a.  c.  13 

Law  J.  Rep.  (n.b.)  Cbanc.  354. 
Alexander  v.  Brame,  19  Ibid.  436. 

Mr.  WiUcoek  and  Mr,  Erskine,  for  the 
trustees. 

Mr,  WieJcenSf  for  the  residuary  legatee. 

Wood,  Y.C.,  without  calling  for  a  reply, 
referred  to  Griffith  v.  Rieketts,  HewiU  v. 
IFr^JU,and  Whelddtey,Partriige{\\  and 
said  it  was  perfectly  clear  from  uioae  eaaas 
that  the  conversion  took  effect  f^om  the 
execution  of  the  deed;  and  where  real  eststs 
was  directed  by  deed  to  be  sold  for  certain 
specified  purposes,  one  of  which  failed,  it 
would  to  tiiat  extent  immediately  result  to 
the  settlor  as  personalty,  and  it  mattered 
not  whether  the  sale  waa  to  take  place  in 
the  lifetime  of  the  settlor  or  not  until  after 
his  decease.  *'  If,"  said  Lord  Thuriow  in 
Hewitt  V.  Wr^ht^  *'  it  goes  in  the  case  of  a 
will  to  the  heir,  in  the  case  of  a  deed  it 
must  result  to  the  grantor;  and  though  in 
the  case  of  a  will  it  cannot  go  to  the  exe- 
cutor as  money,  not  having  Men  eouTerte^ 
hut  must  descend  to  the  hcdr,  yet  I  should 
think  that  it  was  personal  estate  of  the 
heir,  and  if  he  were  dead  would  go  to  hn 
executor :  and  if  so,  where  it  resulted  to  the 
grantor,  it  would  be  personalty  in  his  hands, 
and  would  pass  as  such."   li^  indeed,  the 

(l)  8  Yes.  sir. 
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irinle  purpose  for  which  the  eoiiTersion 
WIS  directed  had  biled,  ai  if  the  grantor 
hid  giren  all  the  proceeds  of  the  sale  for 
charitable  purposes,  the  Court  would  then 
consider  the  whole  intention  as  iailing> 
and  the  property  would  continue  to  bear 
the  character  of  real  estate — Ripley  t. 
Waterwortk.  But  here  that  was  not  so ; 
there  were  some  small  sums  of  money  di- 
Rcted  to  be  paid  to  certain  persona  named 
is  the  deed,  and  to  that  extent  the  pur- 
poses did  not  £ul.  It  must,  therefore,  be 
dedared  that  the  proceeds  of  the  Clarendon 
I  Square  estate,  to  far  as  they  were  directed 
I  to  be  applied  to  eharitable  pnrposeSi  re- 
lalted  to  John  Clarke  aa  personal  estate, 
snd  were  applicable  and  distributable  in 
like  manner  as  the  other  personal  estate 
Bsdiiposed  of  by  his  will. 


BIRLBT  V,  BIELEY. 


M.It.  \ 
'  Harchl2,17.j' 

!  Power  —  Undne  ExeetUim  —  Trust  — 
I  Stnngert, 

I  J  donee  of  a  power  made  an  appointment 
M  favoHT  of  objects  of  the  power^  and  they, 
M  pwreuance  of  an  understanding  between 
them,  executed  a  deelaration  of  trust  for  the 
beneJU  of  themselves,  and  of  other  persons 
set  oigeets  of  the  power : — Held,  that  such 
^tpeiaimeatt  eould  not  be  supported. 

By  a  settlement,  dated  the  15tb  of  Jann- 
uy  1800,  made  on  the  marriage  of  John 
Bui^wiih  Margaret  Backhouse,  her  father, 
Daniel  Backhouse,  paid  a  sum  of  2,0002. 
to  the  toostees,  upon  trust,  in  default  of 
ajoiot  appointment  by  Mr.  and  Mrs.  Birley, 
w  all  and  every,  or  such  one  or  more  of 
the  children  of  the  marriage,  in  such  shares 
sod  proportions  as  the  survivor  of  them 
should  by  deed  or  will  appoint. 

Daniel  Backhouse,  by  his  will,  dated 
the  2l8t  of  March  1810,  gave  his  real  and 
penonal  estate  to  trustees,  upon  trust  to 
convert  the  same,  and  after  certain  pay* 
BeBta  to  stand  possessed  of  seven-eighths  of 
the  reridne  for  the  benefit  of  all  and  enry 
Us  daughters,  in  equal  shares  and  propor- 
tioos ;  bot  be  directed  his  trustees  to  pay 
ovn-  the  shares  of  such  of  his  daughters  as 
Hiw  SXKIM,  ZXTIL— Cuio. 


were  or  should  have  been  married  at  the 
time  of  bis  decease,  to  tbe  trustees  tot 
the  time  being  of  their  respecUve  marriage 
settlements,  to  be  held  and  applied  by 
them  upon  and  for  such  and  the  same 
trusts,  intents  and  purposes  as  were  or 
should  be  therein  respectively  expressed 
or  declared  of  and  concerning  their  respec- 
tive original  marriage  portions  of  2,000{., 
or  as  near  thereto  as  the  deaths  of  parties 
or  other  circumstances  would  admit  of; 
and  he  appointed  his  trustees  executors  of 
his  will.  Under  this  will  16,8ff6<.  were 
paid  to  the  trustees  of  the  settlement  of 
the  16th  of  January  1800. 

John  Birley  the  husband  died  on  the 
26th  of  December  1833,  leaving  his  widow 
Margaret  Birley  surviving. 

There  were  ten  children  of  the  marriage, 
four  of  whom  died  before  the  date  of  the 
appointment  next  stated,  two  without 
issue,  and  two,  Richard  and  Elizabeth, 
leaving  issue.  Two  other  children  died 
afterwards,  leaving  no  issue.  The  remain- 
ing four  children,  Hornby,  William,  Alice 
and  Frances,  were  still  living. 

By  a  deed-poll,  dated  the  12th  of  May 

1 847,  Mrs.  Birley,  after  renting  that  she  had 
appointed  the  whole  of  tihe  2,0002.  incloded 
in  her  settlement,  and  tliat  she  desired  to 
make  an  appointment  of  her  share  in  the 
residuary  estate  of  her  father,  appointed 
and  directed  her  trustees  after  her  decease 
to  pay  thereout  IQOl.  to  her  three  sons, 
Hornby,  John  and  George,  or  to  the  issue 
of  any  such  sons,  in  case  of  the  death  of 
any  such  sons  before  the  same  should 
become  payable;  the  further  sum  of  lOOl. 
unto  and  equally  between  all  and  every  such 
children  of  her  daughter  Elizabeth  living 
at  tihe  death  of  Marearet  Birley ;  and  a 
farther  sum  of  lOOl.  to  her  daughter 
Fanny,  and  to  divide  the  nsidue  equally 
between  her  son  W.  Birley  andherdangh- 
ter  Alice,  and  their  respective  executors, 
administrators  and  assigns,  as  their  own 
proper  goods  and  chattels. 

By  a  deed-poll,  dated  the  24th  of  April 

1848,  after  reciting  the  appointment,  and 
that  at  the  time  it  was  made  it  was  under- 
stood that  William  and  Alice  should  con- 
sider themselves  possessed  of  the  residue 
of  the  appointed  funds  as  trustees,  they  de- 
clared that  they  were  to  divide  the  sameinto 
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eighthi,  wd  after  deducting  therefrom  the 
■ereral  nuns  of  1002.  appointed  by  the 
deed-poll*  to  hold  lix  eighths  in  trust  for 
themselves  and  the  other  children  of  Mar- 
garet Birley  then  Burviriiig  for  life,  with 
limitations  over  in  favour  of  their  issue 
respectively ;  and  to  hold  the  remaining 
two  eighths  in  trust  for  the  children  of 
Richard  and  Elizabeth  respectively. 

By  a  deed-poll,  dated  the  16th  of  June 
1849,  in  which  the  deeds  of  the  12tb  of 
May  1847  and  the  24th  of  April  1848  were 
not  noticed,  Mrs.  Birley  appointed  1002. 
to  each  oi  the  surviving  children,  except 
"William,  and  appointed  the  residue  to 
William  as  he  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  to 
William  absolutely.  William  executed  a 
deed-poll,  dated  the  80th  of  July  1840, 
and  an  indenture  dated  the  29th  of 
June  1850,  which  it  is  not  necessary  to 
notice.  He  afterwards  executed  a  deed- 
poll,  dated  the  14th  of  November  1853,  and 
in  pursuance  of  the  power  contained  in  the 
settlement  of  the  15th  of  January  1800,  he 
appointed  the  trust  funds  in  sixths  for  the 
benefit  of  himself  and  the  three  other  sur- 
viving children  of  Margaret  Birley  and  the 
children  of  Richard  and  Elizabeth. 

Maigaret  Birley  died  on  the  3rd  of 
August  1866. 

In  consequence  of  these  several  deeds, 
the  trustees  considered  that  they  could  not 
satisfactorily  distribute  the  trust  funds,  or 
the  income  thereof;  they  therefore  filed 
the  hill  in  this  suit  for  a  declaration  of 
the  rights  of  all  parties,  and  that  as  far 
as  might  be  necessary  the  trusts  of  the 
settlement  of  the  15th  of  January  1800 
might  be  carried  into  execution. 

Mr.  Kay,  for  the  plaintiffs,  the  trustees, 
supported  the  appointments  and  declara- 
tion of  trust  made  by  the  deeds  of  the  12th 
of  May  1847  and  the  24th  of  April  1848, 
in  favour  ,  of  the  children  of  Richard  and 
Elizabeth. 

Tmekffr  t.  Sanger,  M'CIe.  424,  439. 
Tucker  v.  Tucker,  13  Price,  607. 

Mr.  R.  Palmer  and  Mr,  C.  Steanston,  for 
the  appointees  under  the  deed  of  the  14th 
of  November  1853,  insisted  that  no  valid 
appointment  could  be  made  to  William  and 


Alice  for  the  benefit  of  other  jarties.  Ths 
execution  of  the  power  could  not  be  dele> 
gated ;  it  was  impossible  to  presnme  ai^ 
connexion  between  the  two  sets  of  deeda. 
Briggs  v.  Pemy,  8  De  Gex  &Sm.  525 ; 
s.  c.  3  Mac.  &  O.  546 ;  21  Lav  J. 
Rep.  (n.s.)  Chanc.  265. 
Dauheny  v.  Coekhum,  1  Mer.  626. 
Lee  V.  Femie,  1  Beav.  463. 
Salmon  v.  Gibbet,  3  De  Oex  &Sni.  343; 
s.  c,  18  Law  J.  Rep.  (k.s.)  Cbsnc. 
177. 

Agastia  r.  Squire,  18  Beav.  431; 
s.  c.  23  Law  J.  Rep.  (h.s.)  Chaac 
985. 

2  Sugden  on  Poaen,  260,  263,  ed.  ?. 

March  17. — The  Mabtbr  oftbbRolu. 
— The  appointment  of  the  12th  of  Hsy 
1 847  is  good  in  respect  of  the  several  sums 
of  100/.  appointed  to  the  four  children  of 
the  marriage;  but  so  far  as  regards  the  two 
sums  of  1001.  appointed  to  the  children  of 
Richard  and  Elizabeth  it  is  bad,  as  they 
were  not  objects  of  the  power.  The  ques- 
tion however  which  has  been  argued,  arises 
upon  the  appointment  of  the  resides  of  the 
trust  funds  to  William  and  Alice.  They  were 
two  of  the  children  of  the  marriage,  aod  if 
it  was  intended  to  be  for  their  own  benefit 
it  was  good,  and  they  could  do  as  they 
pleased  with  Uie  fund  :  they  might  dedars 
themielves  trustees  for  any  penona  who 
were  not  objects  of  the  power.  The  validity 
of  the  deed  of  the24tbof  April  1848depend( 
upon  the  validity  of  the  appointment  of 
the  I2th  of  May  1847.  The  declaration 
of  trust  contained  in  this  deed  was  good, 
provided  William  and  Alice  took  the  ab- 
solute beneficial  interest  in  the  fund  under 
the  appointment  of  1847,  but  this  was  not 
the  fact.  The  reciul  in  the  deed-poll  of 
the  24th  of  April  1848  stated  that  the 
object  of  appointing  the  residue  to  tfaem 
was  to  secure  a  distribution  of  the  itind 
as  to  part  amongst  persons  who  were  not 
objects  of  the  power.  There  is  no  doabt, 
in  the  absence  of  authority,  that  this  ap- 
pointment was  void  as  being  a  device  to 
enable  the  donee  of  the  power  to  appoint 
to  two  classes  of  persons,  one  not  being 
objects  of  the  power.  It  was  a  fraud  np<m 
the  power,  and,  if  not  void,  any  donee  of 
a  power  of  appointment  in  favour  of  certau 
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ipedfied  objects  might  appoint  in  &Toarof 
itrangera  at  his  own  will.  The  point  arose 
in  Tucker  t.  Sanger,  and  that  case  has  been 
cited  as  an  authority  for  the  validity  of  this 
ippointment.    The  marginal  note  is,  that 
the  appointor  originally  appointed  the 
tmst  estate  to  the  grandchild  absolutely  in 
fee,  but  by  a  subsequent  deed,  and  pur- 
iDtnt  to  an  agreement  made  prior  to  the 
ezecntion  of  the  power,  a  term  of  200 
jean  wai  created  and  vested  in  tmatees 
to  provide  for  the  coats  of  the  appointee  in 
Ae  oripnal  ani^  and  the  costs  of  the  par- 
Ikt  to  that  instrument  in  another  suit  to 
be  instituted  by  them  in  the  name  of  the 
sppointee  and  for  his  benefit,  and  to  raise 
and  pay  annuities  to  other  objects  of  the 
power,  and,  subject  to  the  term  and  its 
tmats,  the  estate  was  re-settled  to  the 
nae  of  the  appointee  for  life,  remainder  in 
fee  to  hia  children,  and  if  no  son  should 
attain  twenty-one,  or  no  daughter  attain 
that  sge  or  marry*  then  to  the  use  of  the 
appointee  in  fee.    The  appointment  was 
held  to  be  good.    It  is  referred  to  in  2 
Siydt»  on  Powers,  361.  **An  appointment 
first  to  a  child,  and  then  a  settlement  by 
dw  child,  in  consequence  of  an  agreement 
vith  the  fitther  before  the  appointment, 
upon  himself  (the  child)  and  his  children 
(not  objects  of  the  power),  with  provi- 
sions by  way  of  annuity  for  other  objects 
ef  the  power,  have  been  held  valid — Tucker 
T.  Tucker.  There  was  a  provision  also  for 
costs.    It  was  insisted  that  the  settlement 
vas  a  fraud  upon  the  power,  but  Alexan- 
der, C.B.  held  otherwise.  The  former  cases, 
he  thought,  were  infinitely  stronger  than 
the  case  before  him,  being  cases  of  ap- 
pointment under  a  power  made  on  eon- 
tract  before  execution,  to  persons  not 
ohjeets  of  the  power,  treating  them  as  ope- 
lating  through  and  by  means  of  appointing 
to  persons  who  were  ;  in  both  which  cases 
the  powers  were  held  to  be  well  executed, 
because  it  was  considered  that  those  appoint- 
ments might  have  been  made  in  the  manner 
in  which  this  very  appointment  was  made. 
He  observed  that  it  was  ingeniously  argued, 
that  in  this  case  the  other  objects  of  the 
power,  having  had  annuities  given  to  them 
by  the  appointor,  to  be  paid  by  the  ap- 
pointee, had  an  interest  in  Uie  estate 
a|^inted,  which  might  be  defb^ed  by  the 


incnmbranees  with  whieh  the  appointee 
might  charge  the  estate  in  the  short  inter- 
val daring  which  he  was  seised  of  the  fee 
by  the  effect  of  the  conveyances  making 
the  appointment ;  hut  the  answer  to  that 
was,  that  the  appointor  might  have  given 
the  whole  fee  absolutely  to  the  appointee 
without  taking  the  least  notice  of  the  other 
objects  of  the  power;  and  he  considered 
the  annuities  as  part  of  the  appointment. 
In  a  subsequent  ease,  upon  the  validity  of 
the  settlement  madeaftertheappointroentaa 
against  creditors,  Cutten  v.  Sanger(\),  the 
Jadgesaidhehad reconsidered  the  principlea 
on  which  he  proceeded  in  the  fbrmer  case, 
and  he  saw  no  reason  to  depart  from  them. 
It  appeared  to  him  that  the  line  he  took 
was  the  necessary  result  of  what  had  been 
done  in  the  former  cases,  in  all  of  which 
interests  were  given  in  form  by  the  donee 
of  the  power  to  grandchildren,  who  were 
not  objects  of  the  power,  because  the 
person  who  was  the  proper  object  of  the 
power,  and  to  whom  the  whole  might  have 
been  appointed,  was  a  party  to  the  deed 
and  concurred  in  the  gift.  It  appeared 
to  him  that  in  those  cases  such  persona 
as  were  not  proper  objects  of  the  power 
must  have  been  considered  aa  taking  by 
and  from  the  ]>eTson  who  was  the  proper 
object  of  the  power.  He  coald  view  the 
settlement,  therefore,  as  a  voluntary  settle- 
ment only  so  far  as  it  gave  interests  to 
his  own  children.  It  was  not  contended 
that  the  small  provisions  by  the  settlement 
for  the  other  objects  of  the  power  were 
invalid.  This  decision  proves  that  the 
Settlement  is  the  act  of  the  object  of  the 
power,  not  made  upon  a  contract  with. the 
donee  of  the  power,  but  voluntarily  pro- 
ceeding team  himself,  and  cannot  be  sus- 
tained as  a  settlement  for  valoable  con- 
sideration, except  so  far  as  the  persons 
claiming  nnder  it  can  establish  a  8u£Beient 
consideration  for  it  to  protect  it  against 
either  creditors  or  purchasers.  There  was 
more  difBculty  in  Tucker  v.  Tucker  than 
in  the  early  cases  upon  this  point;  for 
where  the  settlement  is  considered  as  made 
by  the  direction  of  the  object  of  the  power, 
it  is  virtually  his  sole  act ;  but  where,  as 
in  Tucker  v.  Tucker,  it  is  made  by  Uie 

(1)  3  Too.  ft  3.  45B. 
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object  of  the  power  in  pursuance  of  a  con- 
tract  with  the  donee  of  the  power,  the  case 
presents  some  difficulty."  This  passage 
correctly  states  the  result  of  the  decision  of 
the  Chief  Baron.  It  is  clear  that  Lord  St. 
Leonards  doe*  not  approve  of  it.  It  is  ob- 
vious that  this  case  created  some  doubt  in 
the  mind  of  the  Chief  Baron,  from  the  man- 
ner in  which  be  refers  to  it*  and  endeavours 
to  defend  it  in  the  case  of  CvUen  t.  Sanger. 
He  also  conridered  Routlee^  t.  Dorril  (2) 
stronger  than  the  one  before  him.  These 
cases  lay  down  the  proposition  that  an  ap- 
pointment and  a  settlement  by  the  ap- 
pointee may  be  made  by  one  deed  and  be 
effective.  But  where  Uie  appointment  is 
the  result  of  a  contract  made  beforehand 
with  the  appointee  to  enable  the  donee  to 
do  what  he  otherwise  could  not,  I  find  no 
cue  to  anpport  it.  The  Chief  Baron,  in 
Ttieker  v.  Sanger^  considered  that  the  evi- 
dence did  not  prove  that  the  appointee 
took  otherwise  than  for  his  own  benefit, 
and  that  he  might  either  have  settled  the 
property  for  the  benefit  of  his  children,  or 
have  kept  it  himself.  If  that  is  so.  Tucker 
T.  iSaii^^does  not,  in  effect,  alter  the  rule 
upon  the  subject.  If,  however,  the  Chief 
Baron  meant  to  lay  down  as  a  proposition 
of  law,  that  a  bargain  between  the  donee 
and  the  object  of  the  power  to  make  a  pro- 
vision for  persons  not  objects  of  the  power 
without  any  benefit  to  himself,  would  not 
vitiate  the  execution  of  the  power,  such 
a  proposition  cannot  be  maintained ;  but 
I  do  not  understand  it  to  be  so  laid  down. 
In  what  character  does  the  appointee  take 
the  property  t  If  for  his  absolute  benefit, 
the  appointment  is  good ;  but  if  for  the 
pnrposeof  distribution  amongst  personsnot 
objects  of  the  power,  the  appointment  can- 
not be  supported.  William  and  Alice,  in 
this  case,  took  the  residue  in  the  character 
of  trustees,  as  to  part  in  favour  of  persons 
not  objects  of  the  power.  Suppose  after 
this  appointment  they  had  sought  to  retain 
the  fund  for  their  own  use,  could  I  have 
allowed  them,  as  fiduciaries,  to  do  so  7 
Clearly  not.  The  appointment,  therefore, 
of  the  residue  to  William  and  Alice  is  void; 
and  the  deed  of  the  24th  of  April  1848  is 
also  void.   There  is  no  endeoee  to  shew 

(2)  2  V«a.jun.957. 


that  the  deed-poll  of  the  16di  of  June 
1849  was  the  result  of  any  bargun  between 
the  donee  and  the  appointee.  In  the  ab- 
sence, therefore,  of  such  evidence,  it  matt 
be  presumed  to  be  good,  and  in  conse- 
quence William  take*  the  whole  {and, 
subject  to  the  appointments  made  in  livoar 
of  Uie  persons  obj  ects  of  the  power.  I  psss 
the  deed  of  the  30th  of  Ixt^y  1849  and  the 
39th  of  June  1850,  and  oome  to  the  deed 
of  Uie  14th  of  November  1858.  Iliisis 
valid,  and  all  the  persons  specified  in  it 
are  entitled  to  take,  whether  objects  the 
power  or  not  This  deed,  therefore,  miut 
regulate  the  division  of  the  fund. 


M.R.  \ 
March  29.i 


BRACE  P.  WSHREBT. 


Specific  Performa»ee—Him$e — ifyiw- 
ment  to  build. 

An  agrement  to  ivHd  a  hotue  of  a  gim 
value  and  aeeording  to  a  plan  to  be  agreed 
wpoit,  eannvt  he  carried  into  effect  ts  tkk 
court  token  neithex  plan  nor  epeeijieelioiu 
have  been  under  the  consideration  af  the 
parties. 

By  an  agreement,  dated  the  4th  of  Aprfl 
1854,  Thomas  Brace,  as  the  agent  of  hi* 
brother,  Edward  Brace,  agreed  that  as  sowi 
as  Frederick  Wehnert,  Us  executors,  ad- 
ministrators or  assigns,  should  have  erected 
one  substantial  briek  messnage,  with  the 
necessary  outbuilding  thereto,  of  the  nine 
of  1 ,4001.  at  the  least,  on  the  piece  of  gronad 
coloured  blue  on  the  map  drawn  on  tbs 
agreement,  and  according  to  a  plan  to  be 
submitted  to  and  approved  by  E.  Bisoe, 
or  by  T.  Brace  on  his  behalf,  he  would, 
in  consideration  of  the  costs  and  expensei 
of  erecting  such  buildings,  procure,  at  the 
costs  and  charges  of  F.  Wehnert,  a  leaie 
to  be  granted  by  £.  Brace  to  F.  Wehnert, 
his  executors,  administrators  and  assigDi, 
of  the  piece  <^  ground  coloured  blue,  with 
the  messuage  and  premises  built  thneoa 
as  aforesaid,  and  also  of  the  piece  of  gnmsd 
coloured  brown,  for  the  term  of  eighty- 
three  years  and  one  quartw  of  aootlier 
year,  from  the  25th  of  December  1853,  «t 
the  rent  of  a  peppercorn,  during  the  ttid 
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tana  fiv  tbe  {neee  of  ground  coloured 
hon,  and  Cor  die  piece  of  ground  coloured 
Use  the  rent  of  61.  &».  for  the  first  half- 
jwtbereof,  and  for  and  during  the  re- 
maioder  of  the  term  the  rent  of  18/.  15*. 
per  aDnam,  payable  quarterly  as  therein 
mentioned,  the  first  payment  of  which  was 
to  be  made  on  the  29th  of  September  next 
enning.    And  F.  Wehaert,  for  himself, 
ku  executors,  administrators  and  assigns, 
agreed,  on  or  before  the  21st  of  June 
1855,  to  erect  or  cause  to  he  erected  and 
eomiileted  on  the  said  piece  of  ground  a 
good  and  rabstantial  brick  meunage  or 
dwelling  house,  with  necessary  ontbuild- 
of  the  value  of  1,400{.  at  the  least 
according  to  the  said  plan  thereof  so  to 
be  lubmitted  to  and  approved  by  T. 
Brace  or  by  E.  Brace.     The  defendant 
alio  covenanted  to  erect  a  brick  wall  as 
therein  mentioned,  and  with  all  convenient 
■peed  to  proceed  with  the  erecUon  of  the 
meunage,  doing  as  little  damage  as  pos- 
nble  to  the  private  road  leading  to  the 
pieee  of  ground  agreed  to  be  demised. 
Ijtt  i^reement  also  eontained  a  pro- 
Tin,  in  the  nature  of  a  condition  of  re- 
entry, to  the  elbet  that  in  ease  the 
defendant,  his  exeontors,  &c.  should  fail 
in  ^e  performance  of  the  agreement,  or 
any  clause  thereof,  on  his  and  their  part 
to  be  observed,  it  should  be  lawful  for 
E.  Brace,  by  writing  under  his  hand  to 
be  given  to  the  defendant,  or  left  on  the 
•aid  pieces  of  gronnd,  or  either  of  them, 
to  determine  that  agreement,  which  from 
thenceforth  was  to  be  null  and  void,  and 
E.  Brace  was  to  be  at  liberty  to  re-enter 
upon  the  premises  and  the  buildings 
^Kreon.    The  defendant  also  agreed  to 
weept  such  lease,  which  was  to  contain  all 
the  usual  coTenuts  on  the  part  both  of 
tbe  lessor  and  the  lessee,  amd  particularly 
to  pay  ren^  with  a  proviso  for  re-entry  on 
>on-payment  of  rent  and  non-parfionnanoe 
of  covenants. 

No  steps  having  been  taken  by  the  defen- 
dant for  the  performance  of  the  ^eement, 
Thomas  Brace,  on  the  21st  of  August 
1855,  wrote  to  the  defendant's  brother, 
vrbo  also  acted  as  his  solicitor,  complaining 
of  the  non-performance  of  the  agreement, 
ind  stating  that  **  the  building  season  is 
lunr  pasung  rapidly  byi  and  there  does 


not  appear  even  a  prospect  of  operations 
bang  commenced.  I,  however,fully  pointed 
out  to  you  my  full  resolution  not  to  allow 
further  delay ;  and  as  the  time  has  now 
expired  at  which  the  building  should  have 
been  completed  (yet  nothing  done),  I  have 
determined  that  your  brother  shall  be 
put  under  such  terms  as  the  Court  will 
impose,  and  therefore  I  shall  file  a  bill 
at  once  for  the  speci&o  performance  of 
the  contract."  No  notice  was  taken 
of  the  letter,  and  on  the  9th  of  October 
1865  Edwai^  Brace  and  Thomas  Brace 
filed  the  bill  in  this  suit,  alleging  that 
the  defendant  had  entered  on  the  land  and 
was  in  possession  under  the  agreement, 
and  that  he  had  exercised  acts  of  owner- 
ship over  the  same,  and  expended  some 
money  in  raising  the  walls  in  part  belong- 
ing to  the  same,  and  by  levelling  the 
^nnd  ;  and  it  prayed  that  the  defendant 
might  be  compelled  to  perform  the  agree- 
ment specifically,  and  that  all  proper  direc- 
tions consequent  thereon  might  be  given, 
the  plaintiffs  offering  to  specifically  perform 
the  Bgreementon  their  parts.  The  bill  also 
prayed  in  the  altematiTe  that  a  receiver 
might  be  appointed  with  proper  directions 
in  that  behalf,  and  that,  if  necessary,  the 
premises  might  be  sold  for  the  term  to  be 
granted  under  the  agreement. 

Mr.  Rogers,  for  the  plaintiff. —  The 
defendant  had  agreed  to  take  a  lease  of  a 
piece  of  ground ;  he  had  also  agreed  to 
build  a  house  upon  it;  as,  however,  nothing 
had  been  done,  the  plaintiff  was  compelled 
to  file  this  bill  to  obtain  a  specific  per- 
formance of  the  agreement,  and  as  the 
intention  of  the  parties  was  clearly  defined  . 
there  was  not  much  difficulty  in  making 
the  decree  asked. — 

The.  City  of  Zoadba  t.  Natk,  1  Ves. 

sen.  12;  s.  c.  8  Atk.  512. 
Mosely  v.  Virgin,  3  Ves.  184. 
Allen  V.  Harding^  2  Eq.  Ca.  Abr.  17. 
Franhlyn  v.  7vton,  5  Madd.  469. 
Sanderton  v.  the  Cockemouth  RaHway 
Company,  11  Beav.  497  ;  2  Hall  & 
Tw.  S27;  19  Law  J.  Rep.  (n.s.) 
Chanc.  503. 
Lueat  v.  Comer/ord,  3  Bro.  C.C.  168; 

s.c.  1  Ves.  jun.  235 ;  1  Mer.  264. 
Fenbnke  v.  TAorpe.  3  Swanst.  437. 
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Priae  t.  the  Mayor  of  Penaawse,  4 
Hare,  506. 

Mr,  Lloyd  and  Mr.  Torriano,  for  the  de- 
fendant.—The  agreement  which  the  Court 
was  asked  to  carry  into  eiFect  was  both 
imperfect  and  indefinite.  There  was  no 
plan  of  the  house,  and  no  specification  of 
the  works.  The  site  of  the  house  was 
not  stated  ;  the  price  of  1,4002.  was  stated, 
but  was  this  to  be  laid  out  upon  the  house 
and  buildings  connected  with  it,  or  upon 
the  bouse  alone  f  Nothing  was  defined 
with  certainty  ;  but  everything  remained 
to  be  ascertained  by  a  fhture  plan  to  be 
settled  by  some  future  ^^reement.  If  the 
land  was  in  the  possession  of  the  defen- 
dant, the  pluntifF  bad  a  power  of  re-entry  ; 
and  if  the  agreement  was  unperformed, 
they  had  reaerved  to  themselves  power  to 
forfeit  the  lease,  and  render  it  null  by 
serving  the  defendant  with  notice  ;  it  was 
elear,  therefore,  they  bad  sustained  no 
damage,  but  if  they  had,  their  remedy  was 
at  law. — 

Hodgetv.  Horafall,  1  Rubs. &M. 116. 
Squire  v.  Campbell,  1  Myl.  &  Cr.  4fi9 ; 

s.  e.  6  Law  J.  Rep.  (n.s.)  Chanc.  41. 
'Storer      the  Great  fyeatem  Railway 

Company,  2  You.  &  Coll.  C.C.  248  ; 

a.  c.  12  Law  J.  Rep.  (n.s.)  Chanc. 

65. 

Mr,  Rogers,  in  reply. 

The  Master  op  the  Rolls.— It  would 
not  be  desirable  to  diminish  the  power 
vested  in  the  Court  of  making  a  decree  for 
ipecific  performance;  and  when  the  thing 
.  contracted  to  be  done  is  reasonably  clear, 
the  Court  vrill,  no  doubt,  make  such  a 
decree;  but  an  agreement  to  build  a  house 
of  a  particular  v^ue  is  not  such  a  contract 
asthis  Courtcan  perform.  The  Court  would 
have  great  difficulty  in  mdcing  a  decree, 
directing  thedefendant  to  buildasnbstantial 
brick  messuage  of  the  value  of  1,400^  at 
the  least,  with  the  necessary  outbuildings ; 
it  might  lead  to  future  litigation.  But  if 
this  were  all,  I  would  look  through  the 
papers  to  ascertain  whether  there  were 
any  means  of  making  a  decree  which  could 
be  carried  into  effect.  But  to  this  is  added 
a  provision  that  the  house  shall  be  built 


according  to  a  plan  to  be  robmitted  to  and 
approved  by  Mr.  Bi«ee,  Something  there- 
fore remained  to  be  done,  which  the  Coort 
had  no  means  of  ascert^ning.  It  eostd 
not  compel  the  parties  to  approve  of  a 
plan ;  and  if  it  said  that  they  should 
approve  of  a  reasonable  or  a  handsome 
plan,  this  would  still  be  too  vague,  and 
more  especially  so,  when  the  value  vu 
limited  to  the  sum  of  1.4001.  It  may  be 
true  that  there  are  many  contracts  mad* 
in  this  form  *,  but  then,  probably,  it  will 
be  found  that  the  honses  are  to  be  built 
with  referrace  to  plana  and  specificatioBt 
already  prepared.  It  would,  therefore,  he 
a  violation  of  the  rules  of  equity  to  say, 
that  there  is  such  an  agreement  as  this 
Court  can  carry  into  effect.  The  whole 
seems  to  hare  been  left  to  the  honour  of 
the  parties.  If,  however,  any  remedy 
does  exist,  it  can  only  he  upon  an  action 
for  damages.  The  bill,  therdbre,  most  be 
diflmisied,  with  costs. 


Legacy  —  Ademption  —  Subsequent 
vancemetU AdmistibilUy      Parol  En- 

denee. 

A  testator,  after  settling  10,000<.  wptm 
his  daughter  R.  bequeathed  to  her  l,OWl. 
on  the  day  of  her  marriage  as  a  marriege 
portion.  R.  was  married  in  the  lifetime 
of  the  testator,  who  subsequently  advanced 
to  her  husband  8001.  in  detached  sums  .-— 
Held,  that  the  advances  were  pro  teste 
satisfactiom  of  the  legacy. 

William  Ooodbum,  by  hia  will,  dated 
the  19th  of  Auguat  1854,  after  giving  to 
trustees  a  sum  of  6,000f.  for  the  benefit 
of  his  adopted  daughter,  Raefael  Ferris,  then 
Rachel  Goodbum,  and  her  cbildren,  and  a 
further  sum  of  4,000f.  out  of  hia  re^naiy 
personal  estate  to  be  held  upon  the  same 
trusts,  and  reciting  that  he  was  desirous 
of  making  a  further  provision  for  her  in 
the  event  of  her  marriage,  beyond  the  vari- 
ous provisions  thereinbefore  made  for  her 
benefit,  gave  arid  bequeathed  to  her,  on 
the  day  of  her  marriage,  the  forthw  mud 
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of  liOOOL  flterling,  to  be  deducted  and 
ta^m  out  of  the  residae  of  hii  estate  before 
the  residuary  legatee  under  his  will  should 
become  entitled  thereto,  and  he  gave  such 
fiirther  sum  as  aforesaid  to  her  absolutely, 
for  her  own  use  and  benefit,  as  a  marriage 
portioa,  and  which  he  directed  to  be  paid 
to  her  on  her  marriage,  whether  before  or 
after  attaining  the  age  of  twenty -one  years, 
subject,  however,  as  to  the  precise  day  of 
payment,  whether  on  the  marriage  day  or 
soon  afterwards,  as  his  wife  and  his  three 
other  trustees,  or  his  said  wife  and  a  majo* 
rity  of  such  three  trustees,  should  in  their 
discretion  think  proper,  but  such  payment 
not  to  be  delayed  beyond,  at  furthest,  the 
period  of  three  calendar  months  from  the 
day  of  such  marriage. 

The  tesutor  died  on  the  22nd  of  Sep- 
tember  1855,  and  the  question  which  now 
came  before  the  Court  was,  whether  the 
1,000/.  legacy  had  not  been  altogether  or 
to  some  extent  adeemed  under  the  follow- 
ing circumstances. 

Rachel  Ferris,  the  plaintifiT,  was  mar- 
ried to  the  defendant,  R.  A.  Ferris,  on  the 
JSth  of  March  1855,  in  the  lifetime  there- 
fore of  ihe  testator ;  and  in  the  interval 
between  that  date  and  the  death  of  the 
testator  divers  sums  of  money  were  from 
time  to  time  given  by  the  testator  to  her 
husband,  amounting  to  800/.    The  defen- 
dant, R.  A.  Ferris,  in  his  affidavit  stated 
that  500/.  was  given  to  him  on  the  4th  of 
August  1855,  and  300/.  on  the  11th  of 
September  1855,  and  that  it  was  given  to 
him  in  consequence  of  his  having  asked 
the  testator  to  give  him  1,000/.  to  assist 
him  in  his  business,  and  without  any  re- 
ference to  what  he  had  given  to  the  plain- 
tiff by  hia  will.  Other  aflBdavits  were  also 
filed,  in  which  the  declarations  of  the  tes- 
tator about  the  time  of  making  the  ad- 
Tinees  were  deposed  to,  and  particularly 
an  affidavit  of  the  testator's  widow  and 
reaidnary  legatee,  in  which  she  stated  that 
her  husband  had  informed  her  shortly  after 
the  marriage  that  Ferris  wanted  1,000/. 
to  put  as  his  capital  in  the  business  in 
which  he  and  his  &ther  were  partners ;  and 
be  added  that  it  would  not  make  any  dif- 
ference, as  he  had  intended  to  give  him 
1,000/.  as  a  marriage  portion  of  the  plain- 
tiff, bat  that,  as  he  was  not  in  a  position 


to  let  him  have  that  sumatonee,  he  would 
pay  it  to  him  by  instalments. 

Mr.  Willcock  and  Mr.  W.  P.  Murray^ 
for  the  plaintiff,  argued  that  the  legacy 
was  not  adeemed.  If. detached  sums  of 
money,  advanced  at  different  times,  were 
added  up  and  taken  in  satisfaction  of  a 
legacy,  the  decision  would  be  carried  fur- 
ther than  any  case- had  yet  proceeded.  In 
Kirk  V.  Eddowea  (1),  which  was  the 
strongest  case  against  the  plaintiff,  a  sum 
of  500/.,  advanced  to  the  husband  of  the 
teatator's  daughter,  was  held  to  be  in  satis* 
foetion  pro  tonto  of  a  legacy  of  3,000/., 
but  the  advance  there  was  made  at  the 
express  request  of  the  daughter,  and  de- 
clared by  the  testator  to  be  in  part  satis- 
faction of  the  legacy.  The  presumption 
against  double  portions  could  not  arise 
where  the  testamentary  portion  and  the 
subsequent  advancement  were  not  yusdtm 
generis — Holmes  v.  Holmes  (2),  Davys  v. 
Boucher  (3) ;  and  parol  evidence,  therefore, 
was  not  admissible — Hall  v.  Hill  (4).  But 
assuming  parol  evidence  of  declaration, 
made  at  the  time  of  the  advance,  to  be 
admissible,  the  declarations  of  the  testator 
were  made  subsequently;  besides,  upon 
the  evidence  itself,  it  waa  no  satisfaction. 
They  cited  also— 

Grave  t.  Lord  SaUebwy,  1  Bro.  C.C. 
425. 

Debeze  v.  ^Ifann.  2  Ibid.  165,  519. 
Suisse  V.  Lord  Lowtk&r^  2  Hare,  424 ; 

s.  c.  on  appeal,  12  Law  J,  Rep.  (n.b.) 

Chanc.  315. 
Poays  V.  Mansfield,  3  Myl.  &  Cr.  359; 

s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  9. 
Trimmer  v.  Bai/ne,  7  Vea.  508,  515. 
Monek  r.  Monekt  1  Ball  &  B.  298. 
Hartopp  T.  Hartoppt  17  Ves.  184. 

Mr.  Daniel  and  Mr.  H.  Cox,  for  the 
defendant  Richurd  Ferris,  the  husband  of 
the  plaintiff,  referred  to — 

Jtoome  V.  Roome,  3  Atk.  181. 
Robinson  v.  Whitley,  9  Ves.  577. 

(1)  S  Hue,  £09 ;  18  Law  J.  Rep.  (h.s.} 
Chsnc.  402. 

(2)  1  Bra.  C.C.  656, 
(5)  8  Yon.  &  C.  m. 

(4)  I  DrtL  &  W.  94,  122;  ■.  e.  I  C.  &  L.  147. 
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Wallace  v.  Pom/ret  (5)  was  also  re- 
ferred to. 

ilfr.  J{o2f  and  Mr.  C.  T,  Simpvm,  for 
the  reiiduaiy  legatee,  were  not  called 
npon. 

Wood,  Y.C. — The  principlet  npon  which 
the  Conrt  acts,  aa  to  Uie  admiirion  of  parol 

evidence,  are  clearly  hiid  down  in  the 
authorities.  Where  a  presumption  against 
double  portions  is  raised  by  the  circum- 
stances attending  a  gift  from  a  parent  or 
person  standing  m  loeo  parentis,  the  Court 
is  at  liberty  to  receive  parol  evidence  as 
to  the  intention  of  the  donor,  not,  as 
Wigram,  V.C.  remarked  in  Kirk  v.  Ed- 
dowea,  for  the  purpose  of  varying  the  will, 
but  of  explaining  it,  and  shewing  that  the 
testator  had  become,  as  it  were,  his  own 
executor,  by  discha^:ingin  his  lifetime  the 
obligation  which  he  had  imposed  npon  his 
estate  by  his  will ;  because  it  is  settled  that 
a  child  shall  not  be  entitled  to  a  double 
portion,  and  the  law,  therefore,  raises  a 
presumption  of  satisfoction  in  that  case, 
which  will  let  in  parol  evidence,  though 
in  the  case  of  a  stranger  parol  evidence 
would  not  be  admissible,  no  such  pre- 
sumption being  raised.  With  respect  to 
that  case  of  Debeae  v.  Mann,  Lord  Thnr- 
low,  upon  the  first  hearing,  evidently  con- 
sidered that  the  presumption  was  raised 
and  that  parol  evidence  was  admissible  ; 
though  on  the  second  heariug  he  did 
not  seem  to  think  the  presumption  was 
raised.  The  dedsion  of  Lord  Eldon  in 
IVallaee  v.  Pom/ret  has  been  much  disap- 
proved of.  That  was  the  case  of  a  bequest 
to  a  servant  of  10/.  over  and  above  the 
wages  that  should  he  due,  and  of  1,000/. 
to  another  servant,  without  that  addition  ; 
and  Lord-  Eldon  said  :  —  "  The  question 
whether  the  evidence  is  admissible  or  not, 
turns  upon  the  point,  whether  the  inference 
from  the  express  direction  that  the  other 
legacy  shall  be  in  addition  to  wages,  is 
strong  enough  to  require  a  decision,  diat 
as  to  this  legacy  the  addition  to  wages  is, 
upon  the  fiw»  of  the  will,  necessarily  ex- 
cluded. If  it  is  not,  then  upon  the  rule 
aa  to  satisfaction  of  portions,  &c.,  these 

<«)  11  Vn.fi4S. 


declarations  may  be  admitted.  If  ad- 
mitted, they  are  to  be  looked  at  with  great 
attention,  to  see  whether  the  neeessary 
effect  is  to  beat  down  the  fair  inference 
from  the  written  context."  Lord  St. 
Leonards,  in  HaU  t.  HiUt  says  he  does 
not  see  how  it  ia  possible  to  maintain  that 
decision  consistently  with  the  authoritiei. 
I  confess  I  do  not  quite  understand  Ae 
force  of  that  observation.  It  appears  to 
me  that  what  Lord  Eldon  meant  to  lay 
was,  that  primd  facie  a  legacy  was  to  be 
taken  to  be  in  satisfaction  of  a  pre-existing 
debt,  but  that  the  case  before  him  was  not 
to  be  decided  upon  the  general  rule  of  pie- 
Bumptioii  as  to  satisfaction  of  an  anterior 
debt ;  bnt  that  the  presumption  arose  from 
the  &et  of  the  testator  having  given  s 
legacy  to  another  aervmnt,  which  he  de> 
dared  should  he  over  and  above  the  wsgei 
due,  and  not  having  given  a  umilar  di»e- 
tion  in  the  present  ease,  and  npon  that 
presumption  the  parol  evidence  was  ad- 
mitted. In  this  case  the  legacy  was  clearly 
not  given  to  the  separate  use  of  the 
lady.  It  was  to  he  given  to  her  on 
her  wedding-day ;  and  though  she  might 
have  had  it  setded  before  marriage,  it 
seems  to  have  been  the  intention  oF  the 
testator  to  benefit  the  husband,  as  he  had 
amply  provided  for  her  separate  use  by 
the  other  elauses  of  the  will.  The  preein 
dates  at  which  these  difibrent  advances 
were  made  do  not  very  elearly  appear  from 
the  testator's  books;  but  they  weie  sH 
made  within  six  monUis  after  the  mairisg^ 
and,  according  to  the  statement  of  the 
husband,  upon  his  request,  for  the  pw- 
poaes  of  his  business.  There  was  no 
reason  for  giving  money  to  Ferris,  except 
that  he  had  married  the  testator's  daughter; 
and  connecting  these  gifls  with  the  mar- 
riage, and  the  request  made  by  the  hus- 
band, it  is  impossible  to  say  that  the  pre- 
sumption of  satisfaction  is  not  raised,  or 
that  parol  evtdenee  is  not  admissflde ;  and 
there  heing  no  evidence  to  rehnt  the  pre> 
sumption,  there  must  he  a  deelantion  that 
the  legacy  was  adeemed  to  the  extent 
of  800/. 


Digitized  by 


T«.Xzm]         itICHAELMAS  18«7  to  MICHAELMAS  1858.  577 


KllTDBBSLBir,  V.C.7 

Match  S»,  S9<  3 


CHBBS  V.  QIBBS. 


In  an  interpleader  suit  where  the  matter 


natspute  is  under  1,000/.  the  co$te  to  be 
charged,  under  the  Orders  of  the  SOth  of 
JoMMary  1&57,  must  be  upon  the  lower 
Milf; 

The  plaintiffs  in  this  case  were  the 
haUlecs  of  a  hill  of  mhaage  for  4002.,  the 
pKeasdsQfdtewleofft^ip.  There  were 
tiro  ckimantlfVlHiWra^t  aetiona  i^mt 
the  plaintift.  The  plaintiffs  thereupon 
filed  their  bill,  praying  that  the  defen- 
dants might  he  decreed  to_  interplead 
together  and  adjust  their  claims,  the 
plaintiffs  subroitdng  to  pay  the  400/.; 
and  also  praying  an  injunction  to  restrain 
the  actions. 

The  Court  made  the  usual  order  in  an 
bterpleader  suit. 

A  question  was  then  raised,  under  the 
Orders  of  the  SOth  of  January  1857,  as  to 
whether  the  solicitors'  chaises  in  this  ease 
were  to  he  made  according  to  the  higher 
or  the  lower  seale  of  charges,  the  matter 
in  dispute  being  nnder  l,00oi.  l^e  2aA 
rale  speci6ed  the  cases  in  which  the  lower 
scale  was  to  be  charged ;  but  an  inter- 
pleader suit  was  not  therein  referred  to. 
The  7th  class  of  cases,  however,  was  thus 
specified: — "In  all  proceedings  by  special 
case,  and  in  all  proceedings  relating  to 
funds  carried  to  separate  accounts,  and  in 
all  proceedings  under  any  railway  or  pri- 
vate actaof  parliament,  or  under  any  other 
statutory  or  summary  jurisdiction,  and 
generally  in  all  other  cases  where  the 
estate  or  fimd  to  he  dealt  with  shall  be 
uider  the  amount  or  value  of  1,0002." 

It  was  eoDtended,  for  Uie  plaintifb,  that 
as  the  particular  case  of  an  interpleader 
nit  waa  not  specified  in  the  rules,  the 
■ofidtora  wrae  entitled  to  oha^  the  higher 
stale  of  eosts,  and  tiie  caae  of  Xeade  v. 
Anfl^(l)  was  referred  to. 

Mr.  Amphleit  and  Mr.  Macnaffhteu  ap- 
peared for  the  plaintiffs  ;  and — 

(1)  8£aj&J.371. 
Haw  Basai^  ZXVIL— CHua 


Mr.  Hetheringtou  and  Mr.  Eddh,  for 
the  defendants. 

KiNDBRSLET,  V.C.,  after  conferring  with 
Wood,  V.C.  as  to  the  case  cited,  Baid-~ 
By  the  2nd  Order  of  the  SOth  of  January 
1857,  it  is  provided  that  solicitors  are  to 
he  entitled  to  charge  and  be  allowed  the 
fees  set  forth  in  the  column  headed  Lower 
Scale  in  the  first  schedule  thereto,  in  the 
several  cases  following.  Those  cases  are 
set  out  in  separate  paragraphs,  the  first 
four  of  which  relate  to  various  suits,  the 
last  three  to  proceedings  not  in  suits ;  hut 
the  last  paragraph  conclude!  irith  theae 
words ;  "  and,  generally,  in  all  otiier  eases 
where  the  estate  or  fund  to  he  dealt  with 
shall  be  under  the  amount  or  value  of 
l,O00f."  It  has  been  said  that  the  word 
"cases"  applies  only  to  matters  falling 
within  the  word  "  proceedings,"  and  not 
to  suits,  and  the  case  of  Reade  v.  Bentley 
was  cited  in  support  of  that  contention. 
I  have  communicated  with  Wood,  V.C. 
and  have  ascertained  the  actual  grounds 
of  his  Honour's  decision  in  that  ease. 
The  question  there  was  one  of  injunction 
and  partnership,  where  there  was  no  estate 
or  fund,  and  therefore  tiie  Vice  Chancellor 
thonght  that  the  Order  did  not  in  any  way 
apply.  Now  the  next  Rule  of  the  Orders 
to  that  which  has  been  quoted  uses  the 
words  "  in  all  other  cases"  in  such  a  man- 
ner as  to  shew  clearly  that  suits  as  well 
as  proceedings  are  intended  to  come  within 
the  meaning  of  "  cases."  The  present  is 
a  case  of  interpleader,  where  there  is  an 
actual  fund  to  be  dealt  with  amounting  to 
only  4002.,  and  as,  in  my  opinion,  an  inter* 
pleader  suit  does  come  within  the  word 
"  eases,"  and  as  the  fund  is  under  1,0002.i 
the  lower  scale  of  costs  will  apply. 


ElHDBRSLET 

March  29 


.V.C.7 
9.  S 


DATI8  V.  CHAHTXR. 


Trustee  Extension  Act,  lS52-~-Appoint- 
ment  of  Trustee  by  the  Court. 

Where  the  last  surviving  trustee  of  a  term 
of  years  died  in  1799,  and  it  appeared  that 
there  would  be  great  difficulty  md  expeiue 
4B 
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ohtainifig  Umiied  adntintMlration,  the  Court 
tupointed  a  new  tnutee  mnder  the  15  ^  10 
Fiet.  c.  65.  «.  9. 

This  was  a  petition  for  the  appointment 
of  a  new  tmstee  by  the  Court,  under  the 
Stat.  15  &  16  Vict.  c.  55.  It  appeared 
that  by  an  indenture,  dated  in  April  1610, 
a  term  of  1,000  years  was  created,  which 
subsequently  became  vested  in  Edward 
Snell.  £.  Snell  died  in  1766,  and  by  his 
will  the  term  of  1 ,000  years  was  bequeath- 
ed to  J.  Snell,  J.  Dunning  and  Elisabeth 
Snell  upon  certain  ^usts  therein  men- 
tioned ;  and  the  testator  appointed  his  trus- 
tees executors  of  his  will,  Elisabeth  Sneli 
became  the  surnTing  trustee  and  executor, 
and  died  in  1799)  having,  by  her  will, 
appointed  James  May  and  William  Snell 
executors  thereof.  W.  Snell  alone  proved 
the  wilt,  and  died  in  1800.  J.  May  died 
in  1831.  An  order  had  been  made  by  the 
Court  for  the  sale  of  the  premises  com- 
prised in  the  term,  and  the  purchaser 
required  an  assignment  of  the  legal  estate 
in  the  term.  The  petition  alleged  that  a 
new  trastee  of  the  term  ought  to  be  ^ 
pointed,  but  that  it  was  found  difficult  or 
impracticable  to  do  so  without  the  assist* 
anoe  of  the  Court  of  Chancery.  It  prayed, 
tiierefore,  that  such  new  trustee  might  be 
appointed  under  the  9th  section  of  tiw 
Extension  Act,  18A2. 

Mr*  Olatee  and  Mr.  Terrell  appeared 

in  support  of  the  petition. 

Mr.  BaiUf  and  Mr.  Qrefaide^  for  the 
purchaser,  contended  that  the  proper 
course  was  to  obtain  administration  to 
Elizabeth  Snell,  the  last  surviving  executor 
of  the  will  of  E.  Snell ;  and  that  the  Court 
had  no  power  in  a  case  like  this  to  appdnt 
a  new  trustee. 
They  cited— 
In  re  Froit'a  Truet,  20  Law  J.  Rep. 

(n.b.)  Chanc.  112. 
In  re  Hazeldinet  16  Jnr.  858. 

kiNDiBSUT,  V.C.— The  question  is, 
whether  the  Court  can,  in  such  a  case  as 
this,  appoint  a  new  trustee  under  the 
Extension  Act,  1852.  There  is  some 
difficulty  on  the  subject;  but  af1;eT  con- 
sideration and  reference  to  the  decision 


of  Sir  O.  J.  Turner,  L.J.,  when  Vice 
Chancellor,  in  Re  HaaeUUns,  I  think  the 
order  may  be  made.  The  8Snd  section 
of  the  Trustee  Act,  1850,  is  in  these 
words:  "And  be  it  enacted,  that  whenever 
it  shall  be  expedient  to  appoint  a  new 
trastee  or  trastees,  and  it  shall  be  found 
inexpedient,  difficult  or  impracticable  so 
to  do  without  the  assistance  of  the  Court 
of  Chancery,  it  shall  be  lawful  for  the  said 
Court  of  Chancery  to  make  an  order  ap- 
pointinga  new  trustee  or  new  trustees  either 
in  substitution  for  or  in  addition  to  any 
existing  trustee  or  trustees."  So  that  the 
latter  words  in  that  section  shew  that  it 
is  only  applicable  to  a  case  where  there 
is  an  existing  tmstee.  In  Re  Hauddim 
I  find  that  Sir  O.  J.  Turner,  L.J.  re- 
ftised  to  make-  the  order  on  the  express 
ground  that  there  was  no  existing  tnutee, 
and  that,  therefore,  the  section  did  not 
apply.  Had  that  section  been  applicable 
to  the  case,  he  would  have  made  the  order. 
In  order  to  rectify  the  defect  of  that  sec- 
tion it  is,  by  the  9th  section  of  the  Tmstee 
Extension  Act,  enacted,  "  that  in  all  cases 
where  it  shall  be  expedient  to  appoint  a 
new  trustee,  and  it  shall  be  found  inexpe- 
dient, difficult  or  impracticable  so  to  do 
witiiout  the  assistance  of  the  Court  of  Chan- 
cery, it  shall  be  lawful  for  the  said  Court  to 
make  an  order  appointing  a  new  tmstee  or 
new  trustees,  whether  there  be  any  exist- 
ing trustee  or  not  at  the  time  of  makingsnch 
oi^der."  That  being  so,  there  remains  <Hily 
the  question,  whether  in  this  case  it  is  inex- 
pedient, difficult  or  impracticable  toappomt 
a  new  trustee  without  the  assistance  of  the 
Court  of  Chancery ;  and  it  appeara  to  me 
that  it  is  so.  The  last  trustee  died  so  fsr 
back  as  1799.  It  might  be  possible  to 
procure  administration  limited  to  the  term, 
but  I  have  no  doubt  that  it  would  be 
attended  with  difficulty,  and,  therefore,  I 
think  tills  is  a  case  in  which  it  would  be 
expedient  to  appoint  a  new  trustee.  In 
the  case  before  Lord  Justice  Turner  there 
was  nothing  approaching  to  a  neeetai^  fiir 
appointing  a  new  trustee.  It  was  simply 
tills,  that  a  trustee  had  died,  and  no  one 
had  taken  out  administration  to  his  estate. 
This  case  appears  to  me  to  come  within 
the  meaning  and  within  the  express  terms 
of  the  9th  section. 
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H.R.    "^Tn  n  m  dkposit  ard 
UaitliS,  9;  >  gekbral  live  AssuaANci 
Ha;  22.  J  cohfant,  ex  parte  atsx. 

CompMg  —  MitrepretentaUm — Contri- 

hitortf. 

If  a  party  i*  induced  to  subscribe  to  a 
Compaq,  upon  tnitrepretenttUion  made  bt/ 
it  or  OK  Us  bebaif,  the  eharehi^dert,  on  tite 
etmpamf  being  uound  up,  eannot  muw<  upon 
ueh  party  being  placed  o»  tkeUat  cf  eom^ 
tr^ulorie*. 

Mitrepreuntatunu  made  by  a  Moretory 
or  manayert  m  ike  abeeiiee  of  amtkoH^t  do 
eat  bind  the  eompang.  It  eatMot  be  ammed 
that  be  WM  m  atfent  to  commit  a  fraud, 

A  jniffment  vt  favour  of  a  company  at 
km,  for  the  payment  of  the  dqnotit  on  share* 
nbteribedfor,  will  not  preoentthis  Court  from 
gititig  relief  when  the  eubseripHon  woe  pro- 
atred  by  fraud,  which  waa  not  m  evidence 
vim  the  judgment  woe  obtained  (1). 

Thit  application  came  from  ehamben, 
apon  a  motion  to  rary  the  chief  el«:k*i 

certificate. 

The  facta  on  which  the  caae  wai  de- 
eded will  be  found  itated  in  the  judg- 
ment. 

Mr.  Selwyn  and  Mr.  Dteihuon,  for  the 
official  manager. 

Mr.  R.  Palmer  and  Mr.  Roxburgh,  for 
Jfr.  Ajre. 

The  eases  cited  were  - 

In  re  the  Royal  Britieh  Bank,  eat  parte 
Broekwell,  26  Law  J.  Rep.  (n.s.) 
Chanc.  855. 

In  re  the  North  of  England  Joint-Stock 
Banking  Company,  ev  parte  Ber* 
nard,  5  De  Oex  &  Sm.  288 ;  a.  c. 
SI  Law  J.  Rep.  (iff.8.)  Chanc. 
468. 

Bumee     Pennell,  2  H.L.  Caa.  49. 
The  Oriental  Bank  v.  Nickoleon,  8 

Jur.  N.8.  857. 
M'Ewan      Campbell,  2  Macq.  499. 
Hankey  t.  Vernon,  2  Cox,  12. 
Wiimot  T.  Lennard,  8  Swanst.  682. 


(I)  See  the  Depoiit  and  Geoeral  Life  Asinnnce 
Company  v.  Ayacough,  2S  Law  J.  Rep.  (>■■.) 


In  re  the  Universal  Provident  Life 

jiseoeiation,  ex  parte  BeU,  22  Beav. 

85;  I.e.  26  Law  J.  Rep.  (n.b.) 

Chanc.  137. 
Holt's  ease,  22  Beav.  48. 
Larabrie  T.  Brown,  1  De  Oex  &  Jo. 

304}  i.c.  26  Law  J.  Rep.  (n.i.) 

Chanc.  416,  605. 

May  22.— The  Master  of  the  Rolls. 
—Mr.  Ay  re,  on  the  7tih  of  April  1854, 
executed  the  deed  the  company  as  a 
holder  of  300  aharei.  He  is  therefore 
jH-jmtf /oeica  contaahatory  of  the  company, 
and  the  burthen  lies  on  him  to  prove  that 
his  name  ought  to  he  removed  from  the 
list.  He  says  that  he  was  induced  to 
become  a  ahareholder,  and  to  execnte  the 
deed  by  misrepresentation.  The  distinc- 
tion made  in  these  cases  is,  that  if  the  mis- 
representation is  made  by  a  private  indi- 
vidual, it  will  not  prevent  the  person,  who 
has  unfortunately  become  the  victim  of  it^ 
from  being  a  shareholder  and  contributing ; 
his  only  remedy  is  by  proceeding  againat 
the  peraona  who  deceived  him ;  and  as 
between  himself  and  the  other  shareholders 
he  is  a  eontribntory.  But  if  the  misre- 
presentation be  made  by  the  company,  the 
shareholders  an  in  this  respect  bound  by 
the  acts  of  the  company ;  and  consequently « 
as  between  themselves  and  the  deceived 
person,  no  equity  exists  to  have  him 
placed  upon  the  list  of  contributories. 
What,  therefore,  Mr.  Ayre  has  to  prove 
on  the  present  occasion  is,  first,  that  a 
representation  was  made  to  him  on  the 
faith  of  which  he  became  a  shareholder, 
and  that  such  representation  was  untrue ; 
and,  secondly,  that  such  representation 
was  made  by  the  company.  In  1854  Mr. 
Beavw  was  the  secretary  and  manager  of 
the  company.  He  continued  in  that  office 
Dp  to  the  28th  of  July  in  the  same  year, 
and  dnzing  the  whole  time  that  the  trans- 
actions under  consideration  occurred,  Mr. 
Beavan  wrote  some  letters,  in  March  1854, 
and  particularly  one  on  the  20th  of  March, 
to  Mr.  Nelson,  the  actuary  of  the  company, 
which  were  communicated  to  Mr.  Ayre, 
and  influenced  him^  as  he  says,  in  becoming 
a  shareholder.  I  pass  over,  without  com- 
ment, the  assertions  made  by  Mr.  Beavan 
as  to  the  state  and  expectations  of  the 
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company ;  on  the  aunmption  that 
thtie  vtatementa  were  iDaceaTate>  they 
cannot  bind  the  company,  for  no  one,  as 
secretary  or  manager*  can  be  the  agent  of 
the  company  to  commit  a  flraud ;  but  if 
he  vas  expressly  directed  by  the  board  of 
directors  to  make  a  particular  statement, 
it  would  be  the  statement  of  the  company. 
The  misrepresentation  in  the  present  case, 
if  it  exists  at  all,  is  contained  in  the  report 
of  the  directors  made  to  the  special  public 
meeting,  a  copy  of  which  was  sent  to  Mr. 
Ayie  ;  and  on  the  faith  of  that  he  swears, 
and  proves,  that  he  applied  for  the  shares, 
and  executed  the  deed.  If  this  report 
contains  misrepresentations  of  the  stat^ 
condition  and  expectations  of  the  company, 
Ihey  were  misrepresentations  by  tiie  com- 
pany itself ;  and  if  the  report  contain  s  impw- 
tant  statements  relative  to  the  position  and 
expectations  of  the  company  which  were 
untrue,  and  which  the  directors,  at 
the  time,  knew  were  untrue,  or  ought 
to  have  known  to  be  untrue,  from  docu- 
ments in  their  custody  or  power,  then 
Mr.  Ayre  ought  not  to  be  placed  on 
the  list  of  contributories.  The  occasion 
of  this  report  being  made  was  this 
Under  the  S9th  clause  of  the  deed  of 
settiement  there  was  a  power  under  certain 
circumstances  to  increase  the  capital  of 
the  company  by  the  creation  and  sale  of 
new  shares.  That  clause  provides  "  That 
if  at  any  time  it  shall  be  thought  advisable 
to  raise  more  money  for  the  purposes  of 
the  company,  it  shall  be  lawful  for  an 
extraordinary  general  meeting  of  the  com- 
pany specially  called  for  the  purpose,  to 
come  to  a  resolution  to  increase  the  tem- 
porary capital  of  the  company  to  any 
amount  not  exceeding  500,0002.,  to  be 
specified  in  such  resolution,  by  the  creation 
and  sale  of  new  shares  of  5l.  each ;  and 
at  the  Mtraordinary  general  meeting  at 
which  any  such  resolution  shall  be  entered 
into,  tiie  number  of  new  shares  and  the 
price  of  such  new  shares,  either  at  Si.  ibr 
such  new  share,  or  for  a  greater  or  lesser 
sum  than  52.  as  shall  be  thon^t  advis- 
-  able  with  reference  to  the  state  and  con- 
dition of  the  company,  and  its  future 
prospects,  shall  be  declared,  and  the  pay- 
ment of  such  price,  either  at  one  time  or 
by  instalments,  and  the  time  or  respective 


times  of  paying  sneh  priee,  shall  be  fixed 
and  determined  upon ;  and  audi  resolu- 
tion, if  confirmed  by  an  extrtordinsty 
general  meeting,  to  be  convened  for  that 
purpose,  at  a  distance  of  not  less  than 
two  weeks  or  greater  than  four  weeks 
from  such  preceding  extraordinary  general 
meeting,  shall,  in  such  case,  but  not  till 
then,  be  binding  upon  the  proprietors  sod 
members,  and  the  temporary  capital  of  the 
company  shall  be  increased  in  the  msonet 
and  to  the  amount  specified  in  such  reio* 
lution.   Provided  always,  that  if  the  price 
or  sum  at  which  such  new  or  additional 
shares  of  Si.  each  shall  be  issued  to  the 
public^  shall  exceed  the  sum  which  shall 
have  been  paid  upon  the  original  or  exist- 
ing shares  in  the  capital  of  the  con- 
pany,  then  so  much  and  such  part  only 
of  such  price  or  sum  as  shall  be  eqoal  to 
the  sum  paid  upon  tiie  original  or  exist- 
ing shares,  shall  be  accounted  as  part 
payment  in  respect  thereof,  and  the  excess 
shall  be  considered  as  in  the  nature  of  s 
premium,  and  shall  be  carried  to  the  profit 
or  loss  of  '  the  proprietors'  fund '  here* 
inafter  mentioned,  and  shall  be  applied  in 
the  same  manner  as  any  other  profit  which 
may  have  accrued  to  such  fund."  A  meet^ 
ing  was  accordingly  convened  for  the  3rd 
of  April  1854.    The  misrepresentatioDi 
alleged  by  Mr.  Ayre  to  have  been  made 
by  tiie  directors,  are  the  following :  flrs^ 
that  the  shares  were  AiUy  paid  up;  se- 
condly, that  premiums  to  the  amount  of 
10,0002.  per  annum  were  received ;  thirdly, 
that  Uie  concern  was  in  a  fiourishing  state; 
and,  fourthly,  that  the  new  shares  were 
issued  in  order  to  extend  the  loan  business, 
whereas,  in  fact,  they  were  issued  to  sup- 
port the  falling  concern.  These  misrepre- 
sentations Mr.  Ayre  alleges  to  have  been 
made  in  the  report  made  by  the  directon 
to  the  proprietors,  at  the  annual  general 
meeting,  held  on  the  3rd  of  April  1854, 
and  in  the  account  by  which  it  was  accom- 
panied, and  which  documents  had  been 
previously  communicated  to  Mr.  Ayre, 
and  were  the  cause  of  his  taking  abates  in 
the  company.    It  becomes  neeeaaary  to 
examine,  first,  what  was  the  real  condition 
and  situation  of  the  company ;  secondly, 
how  far  that  real  condition  and  situation 
appeared  by  the  books  of  the  company; 
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tad,  lastly,  what  was  the  accuracy  of  the 

ttprasentationscontained'inthe  report  made 
to  the  proprietors  and  the  public.  As  to 
the  first  two  questions,  the  matter  stands 
thus :  the  accounts  and  papers  of  the  com- 
psoy  have  been  examined  by  accountants 
OD  both  sides,  who  have  agreed  on  the 
correctness  of  what  appears  by  the  books 
and  by  the  real  accounts  of  the  company, 
and  diey  have  put  their  conclusions  in 
certun  papers  which  have  been  prepared 
and  handed  to  me  for  this  purpose.  They 
IK  numbered  from  A.  to  F.  inclusive,  and 
they  are  accompanied  by  a  paper  of  ex- 
planatory remarks  by  the  officii  manager. 
The  papermaxked  B.  containa  the  abstract 
and  diort  result  of  the  whole,  and  explains 
the  difference  between  the  two  accounts. 
Itis  thus  described  by  the  official  manager^ 
I  read  these  because  counsel  agreed  that  I 
■hoold  he  furnished  with  this  assistance ; 
bat  they  hare  not  been  before  them,  but 
I  take  them  to  be  the  result  of  what 
appears  upon  the  books  and  accounts  of 
the  company  :— *'  The  statement  B,"  (the 
official  manager  says),  "  is  the  balanee- 
ibeet  of  the  company  to  the  31st  of  March 
,  1854,  as  prepared  by  the  oflBcial  manager. 
The  first  column  shews  the  state  of  the 
afiurs  of  the  company,  as  appears  by  the 
entries  in  the  books ;  Uie  other  part 
shews  the  amounts  corresponding  with  the 
statement  A,  the  account  rendered  to 
Mr.  Ayre  of  the  position  of  the  company's 
affairs  on  the  Slst  of  March  1854:  the 
difference  between  the  two  columns  will 
be  found,  on  the  debtor  side  to  be  an  in- 
crease in  the  amount  due  to  creditors, 
4,904j.  10s.  5d,,  the  particulars  of  which 
are  contained  in  statement  C  ;  the  claims 
on  policies  not  paid,  l,S50l.,  particulars 
of  which  will  be  found  in  statement  B ; 
on  the  credit  aide  the  amount  due  to  the 
company  firom  country  agents  is  reduced 
by  tlie  anm  of  1,860<.  6*.  lOd.,  as  shewn 
by  the  statement  C."  Upon  examining 
tUs  account  B,  it  appears  that  the  state 
of  the  company*  even  as  it  appeared 
in  the  booka,  was  very  disastrous,  for 
by  the  books  it  appeared  that  the  com- 
pany owed  10,561/.,  while  the  assets  of 
the  company,  as  they  appeared  by  the 
books,  after  valuing  the  premises  and  the 
furniture,  amounted  only  to  1 0,3622. 6i.  3d. , 
heing  a  balance  of  lialnlities  over  assets 


of  198i.  15*.  8(2.    This  was,  howerer,  fkr 

from  being  the  real  state  of  the  account. 
The  society  owed  debts  to  creditors  to  the 
amount  of  4,9041.  I9s.  5d,  in  addition, 
which  did  not  appear  in  the  books,  and  it 
was  also  liable  in  respect  of  claims  for 
insurances  unpaid,  amounting  to  1,350/. 
more ;  and  this  was  not  all,  for  in  the 
account  of  assets  the  balances  in  the  hands 
of  the  agents  of  .the  company  and  due  to 
the  company  were  set  down  as  1,9902. 
I6s.  lid.,  whereas  these  balances  mm 
liable  to  set-off  in  the  hands  of  the  i^fntt 
amounting  to  1,360/.  6s.  lOd.,  mnbjr 
reducing  this  head  of  assets  to  die  sum  it 
6302.  lOs.  Id.  The  real  &et  thn^m 
was,  that  if  on  the  Slst  of  March  1854  the 
company  had  been  suddenly  wound  up, 
and  the  premises  and  furniture  bad  realized 
the  amount  at  which  they  were  valued  in 
the  books,  the  company  would  have  owed 
and  would  have  had  to  pay7,817/.  Is.  lid. 
more  than  they  had  assets  for  that  purpose. 
Bxhibit  F.  is  the  statement  put  forward  at 
the  meeting,  and  published  by  the  direc- 
tors, of  the  receipts  and  expenditure  during 
the  year  1853.  By  this  statement  it 
would  appear  that  there  was  an  available 
balance  in  the  hands  of  the  company,  oon- 
sisting  of  eash  and  investments,  amOUBtiBg 
to  13,2081.  12«.  6d.  Certainly  a  inore 
deceptive  statement  could  scarcely  Mdft, 
if  this  were  represented  to  be  a  oorreet 
account  of  the  actual  position  of  the  affairs 
of  the  company  ;  however,  this  it  certainly 
does  not  purport  to  be,  although  it  might 
induce  persons  to  form  a  very  inaccurate 
opinion  of  the  state  of  prosperity  of  the 
society.  On  this  statement  F.  the  official 
manager  makes  the  following  remarks  : — 
"  Statement  F.  is  a  statement  of  the  re- 
ceipts and  expenditure  from  the  1st  (tf 
January  1853  to  the  Slst  of  December 
1858,  issued  by  the  company.  This  state* 
ment  does  not  represent,  nor  does  it  pur* 
port  to  do  so,  the  aetu^  position  of  tbe 
afiairtof  the  company,  inasmuch  as  th«  out- 
standing liabilities  of  the  company  are  not 
stated.  The  statement  represents  the  re- 
ceipts and  payments  of  the  company 
during  the  above  period,  with  this  excep- 
tion, that  the  item  capital  account  4,683/. 
10s.  includes  the  amount  of  1,795^.  6s.  Id. 
due  on  shares  treated  as  an  asset  on  the 
other  side  of  the  account,  and  the  aom  of 
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6,7882.  6s.  inoludei  tlie  unount  of  1,883^. 
13s.  lOd.  in  the  agents*  handi,  and  the 
tunount  of  74/.  6*.  lid.,  due  from  time 
premiums,  also  treated  as  assets  on  the 
other  side  of  the  account,  and  with  the 
exception  of  an  item  of  re-assurance,  640/. 
17s.  4d.,  which  is  treated  as  an  asset,  but 
which  in  fact  is  a  payment."  Admitting, 
however,  the  correctness  of  the  version  of 
what  the  document  purported  to  be^  still 
the  errors  pointed  out  by  the  official  mana- 
ger constitute  very  serious  errors  in  the 
account,  making  a  difference  of  4,394/. 
8s.  2d,  in  the  balance  there  stated;  and 
which  balance  after  all  was  bnt  a  nominal 
one,  for  at  this  moment  their  assets  were 
not  sufficient  to  pay  tibeir  debts,  as  will  be 
abewn  by  the  accounts  of  the  company, 
and  as  might  be  inferred  from  the  fact 
that,  three  months  later,  namely,  on  the 
Slst  of  March  1854,  the  balance  of  liabili- 
ties over  assets  exceeded  7,800/.  This 
statement.  Exhibit  F,  was  accompanied  by 
the  report.  The  following,  so  far  as  relates 
to  the  prospects  and  condition  of  the  com- 
pany, and  the  reasons  for  issuing  new 
shares,  is  what  appears  by  the  report 
*'  Your  directors  have  much  pleasure  in 
again  meeting  the  proprietors,  and  in  pre- 
senting for  their  infonoiation  and  that  of 
the  pdicy  holders,  the  highly  gratifying 
report  of  the  business  transacted  diuring 
the  last  year.  The  directors  in  their  last 
report  anticipated,  fnm  the  la^  amount 
of  business  that  bad  been  transacted  during 
the  short  period  of  six  months,  greater 
success  than  had  attended  most  societies 
of  a  similar  kind,  and  they  consider  that 
their  expectations  are  fully  borne  out  by 
the  following  comparative  statement  of  the 
business  of  the  company  up  to  the  present 
date."  Then  it  states.  "  Proposals  re- 
ceived from  the  20th  of  September  1853 
to  the  25th  of  March  1853,  a  period  of 
six  months,  842,  amounting  to  151,867/.; 
from  the  35th  of  March  1853  to  the  25th 
of  March  1854,  a  period  of  twelve  months, 
3,137,  amounting  to  301,013/.,  total  nnm- 
ber  ofproposalsreceivedin  eighteen  months 
3,469,  assuring  452,880/."  Then  it  states, 
"Policies,  from  the  20th  of  September 
1852  to  the  25th  of  March  1853,  six 
months,  there  were  issued,  averaging  383/. 
each,  208  policies,  assuring  77,861/.,  and 
producing  an  annual  income  of  3,828/. 


16«.  Sd."  They  state  also  eertain  other 
policies,  and  then  at  the  bottom  there  is 
this,  "  Making  the  annnal  income  of  the 
company  10.542/.  9s.  lOd,"  Then  thsy 
say,  "  It  will  thus  be  seen  that  there  fau 
been  a  very  marked  progress  in  the  bnsi- 
ness  of  this  company,  and  your  directors 
confidently  appe^  to  the  early  history  of 
other  insurance  companies  to  shew  that 
there  have  been  few  instances  of  so  fsvoni- 
able  a  result.  Next  to  the  amount  of 
business  done,  the  nature  of  the  business 
itself  is  of  chief  importance,  and  it  is 
therefore  matter  of  congratulation  that 
there  have  only  been  three  deaths 
during  the  past  year,  assured  Sot  the  sum 
of  826/.  16s.,  which  is  very  mneh  below 
the  anticipated  average  of  mortality,  aad 
must  clearly  prove  to  the  proprietors  thiA 
great  care  and  attention  have  been  bestowed 
by  the  medical  officers  in  the  examination 
of  lives.  Your  directors  would  now  advert 
to  two  important  sources  for  increasing  the 
company's  business,  viz.,  the  loan  depart- 
ment and  the  agency  department.  In  re- 
ference to  the  former  tiie  directors  have 
much  pleasure  in  stating  that  not  a  single 
loss  has  been  sustained  therdn  from  the 
commencement  of  the  company,  and  that 
its  results  have  been  highly  aatis&etory 
and  amply  repay  the  laboor  and  cm 
bestowed  u^on  it.  The  directcura,  bow- 
ever,  in  ealhng  the  attention  of  the  pro- 
prietors to  this  most  important  and  profit- 
able branch  of  die  company's  operations, 
have  to  state  that  in  the  first  establishment 
of  the  company,  no  such  business  was 
contemplated,  and  that  the  paid-up  capital 
of  10,000/.,  which  was  only  intended  for 
a  life  guarantee  fund  in  the  earlier  st^ 
of  the  society's  existence,  and  would  have 
been  ample  for  that  purpose,  has  been 
found  inadequate  for  the  AiIl  development 
of  this  branch  of  the  company's  business. 
And  as  they  consider  it  highly  desirable 
to  oontinne  and  extend  so  profitable  a 
part  of  the  bnsineaa  they  recommend  the 
shareholders  to  create  an  additional  capital 
of  100,000/.  by  the  issne  of  new  shares, 
under  the  provisions  of  the  company's 
deed  of  settlement,"  Then  they  proceed 
to  comment  upon  the  agency  department. 
They  notice  the  increased  attention  that  is 
paid  to  the  subject  of  life  assnranee ;  and 
then  they  proceed  towards  die  end  in  this 
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fam:  "Tlui  company  may  now  ba  eon- 
adeicd  inlly  establishedf  and  its  expenaea 
ia  fiitiin  will  bear  a  mneh  imaller  ratio 
to  the  amoQDt  of  business  transactedr  A 
dividend  at  the  rate  of  51.  per  cent,  has 
been  paid  upon  the  capital  stock  of  the 
eompany  for  the  past  year,  in  conformity 
with  the  deed  of  settlement,  and  under  the 
inthority  of  Mr.  Nelson,  the  consulting 
aetoary  of  the  company."     Then  they 
]HoposecertMn  peraona  for  re-election,  and 
nige  upon  the  ahaieholdera  the  necessity 
of  making  the  company  known,  and  of 
shewing  their  own  confidence  in  it  by 
theoudTMaBBUiing,  if  not  already  asaured. 
Then  diere  are  atatements  madein  apeeehea 
addreaaed  to  the  ahareholdera,  bnt  to  them 
it  is  nnneceassry  to  refier:  their  character 
may  he  more  ambiguous.    This  was  a 
report  calculated  to  produce  a  completely 
erroneoQS  opinion  of  the  real  state  of  the 
concern.    It  is  represented  as  in  a  highly 
flourishing  condition,  as  if  the  annual  in- 
come of  the  company  were  upwards  of 
10,0001.,  and  coupled  with  the  statement 
of  receipts  and  expenditure,  as  if  there 
were  actually  13,0002.  available,  at  the 
dispoaal  of  the  company  while,  at  this 
T«7  moment  the  company  was  insolvent ; 
its  liabilitieat  actual  and  ascertained,  ex- 
ceeded its  aaaets,  and  that  by  a  ram 
exceeding  7,000i.    It  is  immaterial  that, 
according  to  the  entries  in  the  books  of 
account  kept  by  the  company,  the  deficit 
ency  of  the  assets  to  pay  the  liabilities 
appeared  to  be  only  128f.,  while  the  real 
deficiency  was  7,8O0i.  The  directors  were 
bound  to  know  the  real  state  of  the  com- 
pany, and  it  was  their  duty  also  to  take 
care  that  this  real  and  actual  position  of  the 
company  might  be  ascertained  by  the  books 
of  the  company  ;  and  it  would  not,  there- 
fore, have  availed  the  directors  if  the  books 
had  ahewn  a  large  balance  of  assets  over 
liabilities  if  the  real  fisetwereotherwise.  Bnt 
that  qneation  does  not  arise  here,  for  in  thia 
eaae,  by  the  books  as  tbey  stood,  It  appear- 
ed that  even  after  applying  the  furniture 
and  selling  the  premises,  they  would  not  be 
able  to  discharge  all  the  liabilities  of  the 
company  ;  and  in  this  state  of  things  they 
publish  their  report  and  declare  and  pay  a 
dividend  of  5/.  per  cent.,  congratulate  the 
dureholders  upon  the  success  of  the  under- 
taking and  recommend  an  issue  of  new 


■hares,  not  for  the  pnrposa  of  paying  off 
debts,  bnt  beeauae  the  loan  and  agency 
department,  which  had  turned  out  so  highly 
profitable,  had  not  been  originally  contem- 
plated, and  had  not  been  provided  for  in 
the  paid-up  capital,  a  further  amount  of 
which  would  be  required  for  the  full  de- 
velopment of  this  branch  of  the  company's 
business,  which  was  so  profitable,  and 
which  it  was  so  highly  desirable  to  con- 
tinue and  extend.  I  have  no  hesitation 
in  saying  that  the  statement  was  incorrect 
and  mideading,  and  that  it  must  have 
deluded  any  pason  who  believed  it  into 
a  wholly  erroneous  opinion  the  state  of 
the  concern  and  its  fntnre  prospecta. 
Whether  the  directors  peraooally  knew 
tSiat  their  statemoits  were  delusive  and 
untrue  is  wholly  immaterial.  They  were 
bound  to  know  it.  They  must  be  held  to 
know  it.  They  were  the  vouchers  to  the 
public  of  the  accuracy  of  their  statements. 
They  were  the  company  itself  by  its  proper 
organs  announcing  to  the  public  the  state 
of  the  concern,  and  the  company  can  gain 
no  benefit  and  derive  no  advantage  from 
the  fact  of  having,  by  such  delusive  state- 
ments, induced  strangers  to  become  share- 
holders of  the  concern.  If  this  had  been 
an  ordinary  partnership,  if,  for  instance, 
three  partnera  had  held  this  language  to 
two  strangers,  and  thereby  induced  those 
two  strangers  to  enter  into  obligations  and 
embark  with  them  in  the  concern,  what- 
ever might  have  been  the  rights  of  credi- 
tors as  against  such  strangers  so  induced 
to  join  with  the  three  original  partners,  as 
between  those  partners  and  the  deluded 
strangers,  the  latter  would  be  relieved  by 
this  Court  from  all  obligations  into  which 
they  had  thus  been  induced  to  enter.  The 
ease  is  the  same  here.  The  statementa 
made  by  the  directors  in  their  official  cha- 
racter to  a  public  meeting  are  the  state- 
menta of  the  eompuiy.  The  company, 
and  all  the  shareholders  constituting  that 
company  at  the  time  when  the  statements 
are  made,  are  bound  by  those  statements 
as  between  them  and  strangers,  and  no 
strangers  thus  induced  to  take  shares  can 
be  held  bound  to  contribute  towards  the 
payment  of  the  liabilities  contracted  by 
the  company,  who,  by  false  statements  or  by 
fraudulent  concealment,  have  induced  those 
persons  to  join  them.    The  first  province 
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of  a  Court  of  eqnitj  is  to  enforce  truth  in 
tbe  dealings  of  all  men,  a  literal  adherence 
to  which  is  the  foundation  of  the  doctrines 
of  equity.  If  a  man  makes  a  promise  for 
the  purpose  of  inducii^,  and  thereby  does 
induce,  another  to  do  a  particular  act  and 
incur  liabilities,  equity  will  compel  that 
man  to  keep  that  promise.  If  a  man  enter 
into  an  obligation,  equity  is  not  satisfied 
with  a  pecuniarjjr  paymoit  to  disehai^  it, 
but  compels  hun  to  perform  the  actual 
obligation  he  undertook.  It  is  equally  tlie 
province  of  equity  to  prevent  any  man  or 
body  of  men,  from  gaining  any  advantage 
by  the  assertion  of  that  which  is  false,  or 
by  the  suppression  of  that  which  is  true. 
This,  no  doubt,  puts  directors  of  a  company 
frequently  in  a  position  of  considerable 
difficulty,  as  the  company  may  be  one 
which  they  really  believe,  and  probably 
truly,  will  eventually  thrive,  and  which 
may  be  wholly  destroyed  by  a  complete 
disclosure  of  its  affairs ;  but  unless  diree- 
tors  do  make  such  full  disclosures,  not 
merely  may  they  incur  serious  consequences 
to  themselves  personally,  but  neither  they 
nor  their  shareholders  can  derive  any  ad- 
vantage in  a  court  of  equity  from  having 
by  such  means  deluded  strangers  to  join 
them.  In  this  case  Mr.  Ayre  was  so 
deluded,  and  he  ought  not  to  be  on  the 
list  of  contributories.  The  case  is  not 
affected  by  the  circumstance,  that  in  1855 
the  company  brought  an  action  against 
Mr.  Ayre  for  the  payment  of  his  deposits 
on  the  200  shares  taken  by  him.  This 
action  he  defended;  it  came  on  to  be  tried, 
before  Lord  Campbell,  C.J.,  in  November 
1855,  when  a  verdict  was  given  against 
Mr.  Ayre,  and  in  favour  of  ^e  company ; 
but  I  am  not  bound  by  this  verdict,  the 
more  so,  as,  when  the  notes  of  the  Judge's 
summing  up  to  the  jury  are  read,  I  6nd 
that  he  laid  down  the  law  exactly  on  the 
same  principles  as  those  on  which  I  now 
proceed.  In  fact,  in  that  case  there  .was 
no  evidence  of  misrepresentation.  The 
books  were  not  laid  before  the  jury,  nor 
were  the  results  of  the  accounts  stated  to 
them.  It  is  clear  that  Mr.  Ayre  is  entitled 
to  the  benefit  of  that  evidence  on  the  pre- 
sent occasion,  and  that  I  am  bound  to  act 
on  the  ease  as  it  is  now  proved ;  the  results 
I  have  stated  as  they  appear  irom  Uie 
papers  and  accounts  of  the  company,  and 


the  evidence  before  the  chief  clerk.  I 
also  find  that,  on  the  11th  of  July  1856 
following  this  action,  the  company  came 
to  a  resolution — one  which,  I  think,  ikej 
(H>nld  not  have  avoided — to  wind  up  the 
company.  If  these  &cts  bad  been  befine 
the  jury  in  Novembor  1855 — if  they  hsd 
known  that  the  company  was  insolvsnt  ia 
April  1854,  when  the  shares  were  taken, 
that  they  had  been  getting  only  deeper 
into  liabUities  rinee  that  time,  and  diat  tbe 
then  state  of  the  company  was  aneh  that 
they  would  be  compelled  to  wind  up  the 
company  in  the  course  of  nine  or  tai 
months,  I  think  the  Lord  Chief  Justice 
would  have  made  a  very  different  chsi^ 
to  the  jury,  and  that  the  jury  would  pro- 
bably have  given  a  very  different  verdict 
However,  that  matter  is  over,  and  it  is  not 
now  capable  of  being  re-opened.  Mr.  Ayie 
might  have  brought  before  the  jury  the 
facta  now  before  me  as  to  the  state  of 
the  company  in  April  1854,  and  he  must 
abide  the  consequence  of  not  having  done 
BO.  Accordingly  he  has  had  to  pay  the 
deposit  on  the  shares  he  took,  uuL  also 
the  costs  of  the  action,  and  I  assume  thai 
he  will  never  be  able  to  get  these  returned. 
But  the  fact  that  Mr.  Ayre  was  compelled 
to  make  these  payments  takes  away  any 
question  of  acquiescence  on  which  the 
official  manager  might  have  relied  if  the 
payment  had  been  voluntary.  Being  in 
favour  of  Mr.  Ayre  on  this  point,  I  ^iak 
it  unnecessary  to  discuss  in  detail  the  other 
question  raised,  namely,  that  Mr.  Ayre 
repudiated  these  shares  before  they  wen 
allotted  to  him,  and  before  they  had  any 
legal  existence.  If  this  case  had  rested 
tibere,  Mr.  Ayre  would  have  had  hot  a 
slender  ground  of  defence ;  for,  after  he 
bad  been  allowed  to  execute  tlus  deed,  it 
would  have  been  difficult  for  the  company, 
if  the  shares  had  been  profitable,  to  bsTS 
excluded  him  from  a  share  of  dividend!, 
and  the  rights  and  obligations,  so  far  «■ 
this  question  is  concerned,  must  be  redp- 
rocal.  But  on  the  former  ground,  I  must 
direct  Mr.  Ayre's  name  to  be  omitted  fimn 
the  list  of  contributories ;  he  miut  also 
have  his  costs  out  of  the  estate. 
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Mortgage — Set-oJ^OtUlaj/  on  another'§ 
Lead — Lien, 

A  father  purchased  a  piece  of  land^  and 
ink  an  agreemnU  that  the  vendors  would 
emeg  it  io  him.    He  afierwards  built  a 
poMory,  and  aUowect'hii  sons  to  occupy  the 
frmiies  for  their  business,    Thcjf  supplied 
goedt  to  their  father  to  the  anonnt  expended 
ijf  him  in  bnildinff  the  granary^  and  they 
ereeUd  other  buikUngs  on  the  land  of 
gmier  value.    The  father^  pending  these 
AwuoetioiH,  became  surely  for  his  sons  to 
eertain  bankers  for  10,0001.  The  sons  afier- 
wards  surreptitiously  obtained  possession  of 
the  agreement ;  and  one  of  them  representing 
thiU  his  father  had  given  the  land  to  them, 
signed  his  father's  name  on  the  blank  leaf 
of  the  agreement,  and  deposited  it  with  the 
plaintiffs,  who  were  bankers,  to  secure  their 
eaih  credit.    The  sons  afterwards  became 
bankrupt ;  the  son  depositing  the  agreement 
wst  apoM  several  indictments,  eonvii^ed  of 
firgeryj  and  the  father  was  required  to 
pay  the  10,0002.  fitr  which  he  was  surety. 
Upon  a  bill,  by  the  plai^ij^  to  obtain 
Ae  beneJSt  of  the  deposit  maAs  with  Mm, 
—Held,  that  the  sons  had  a  Uen  an  the 
Ind  to  the  value  of  the  goods  supplied 
to  the  father,  and  the  money  expended  by 
them  in  building;  that  the  deposit  of  the 
egreement,  though  made  under  false  re- 
presentations, was  good  to  the  extent  of  that 
Hen  ;  that  the  plaintiffs  had  no  notice  of  the 
fiber's  interest ;  that  the  father,  as  against 
Ae  plaintiffs,  was  not  entitled  to  any  set-off 
n  respect  of  hie  subsequent  UabUity  as 
nrefijr ;  and  a  decree  was  made  to  foreclose 
the  teemrity  m  favour  of  the  plaintiffs  as 
agamet  the  «om,  with  eosts,  and  as  against 
the  father,  without  costs. 

This  suit  vu  instituted,  on  the  20th 
of  Novemher  1856,  by  the  Unity  Joint- 
Stock  Mutoal  Banking  Association,  against 
James  King,  and  William  Bell,  the  official 
assignee,  and  John  Al^d  Oslar  and  Joseph 
Beny  Edwards,  the  creditors'  assignees  of 
Oetaviua  and  Alfred  King,  bankrupts,  and 
againat  J.  B.  Edwards  and  Richard  Tat- 
tnsall,  to  whom  the  defendant,  J.  King, 
had  conveyed  and  assigned  all  his  eatate 
asd  effects,  aa  traateei,  tar  the  benefit  of 
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his  creditoTS.    The  object  of  the  suit  was 

to  establish  the  plaintiffs'  claim  to  a  chai^ 
upon  certain  premises  at  Dullingbam,  in 
the  connty  of  Cambridge,  for  advances 
made  to  the  bankrupts,  who  had  taken  the 
agreement  for  the  purchase  of  the  land, 
and  deposited  it  with  theplaintiSa  as  secu- 
rity for  the  repayment  of  the  money. 

The  piece  of  land  at  Dullingbam  was 
purchased,  by  J.  King,  of  the  Newmarket 
Railway  Company;  and  on  the  Slst  ot 
December  185S  the  railway  company  exe- 
cuted an  agreement,  by  which,  on  pay- 
ment of  sol.,  with  interest  in  the  mean- 
time they  undertook  to  convey  the  lands 
to  the  purchaser. 

J.  King  subsequently  expended  280/. 
in  erecting  a  granary  upon  die  land,  and 
he  afterwards  allowed  his  sons,  Octavius 
and  Alfred  King,  who  carried  on  the  busi- 
ness  of  corn-merchants,  to  occupy  the  pre- 
mises. They  supplied  their  father  with 
goods  to  the  value  of  2492.  13s.  7d.,  and 
they  erected  other  buildings  npon  the  land 
at  an  expense  of  1,300<. 

In  May  1856  Messrs.  O.  and  A.  King 
opened  a  c^sh  account  with  the  plaintifi ; 
and  on  the  19th  of  August  1856  O.  King, 
in  a  letter  to  the  hank,  said:—**!  shall 
feel  obliged  if  you  would  inform  us,  per 
return  of  post,  if  we  lodged  with  you 
writings  of  premises  on  which  we  have 
expended  2,5002.,  you  would  discount 
bills  to  that  amount  on  that  security," 

The  manager,  in  his  evidence,  said  that, 
in  reply,  he  asked  the  sons  to  call  npon 
him,  but  that  they  did  not  come  as  re* 
quested ;  and  that  he  received  a  further 
letter  from  O.  King,  in  which  he  sud  :« 
"  I  am  unable  to  get  to  town  this  day, 
but  hope  to  do  so  on  Monday.  The  mat- 
ter of  my  last  I  again  refer  yon  to,  vis. 
if  I  deposit  with  you  the  deed  of  three 
granaries,  one  coal-shed,  and  a  house,  all 
freehold,  situate  at  Dullingbam,  near  the 
rail,  on  which  there  has  been  expended 
3,500^,  you  would  discount  bills  for  us 
to  the  extent  of  2,500/. ;"  that  on  Mon- 
day,  the  15th  of  September,  O.  King  did 
call  at  the  bank,  and,  on  behalf  of  himself 
and  hia  brother,  handed  to  the  manager  the 
agreement  of  the  Slst  of  December  1853, 
and  stated,  in  answer  to  the  inquiries  of 
the  manner  respecting  tiie  agreement^ 
that  hie  foUier  had  paid  the  railway  com- 
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pany  501.,  and  that  hu  fadiw  had  given 
all  his  interest  m  the  land  to  him  and  hia 
brother  towards  advancing  them  in  their 
business;  and  that  they  had  erected  build- 
ings on  the  land  for  the  purpose  of  their 
business,  which,  together  with  the  land, 
he  stated  to'  be  of  the  value  of  3,000f. 
The  manager  then  required  O.  King  to 
procure  his  father  to  sign  a  memorandum 
on  the  agreement,  in  confirmation  of  his 
having  given  them  all  benefit  of  the  agree- 
ment,  and  it  was  returned  to  him  for  the 
purpose  of  obtaining  such  signature  ;  and 
the  result  was,  that  a  few  days  afterwards 
O.  King  brought  the  agreement  to  the 
bank,  with  a  forged  signature  of  his  father's 
name  upon  it,  above  which  he  said  he  was 
at  liberty  to  write  any  agreement  he 
thought  fit  to  answer  his  purpose  in  ob- 
taining an  advance  of  money.  The  manager 
of  the  bank  expressly  said  that,  upon 
seeing  the  signature,  he  believed  it  to  be 
the  genuine  signature  of  the  father,  3. 
King.  He  also  said,  upon  the  agreement 
being  referred  to,  "Uiat  I  had  great  con* 
fidence  at  the  time  in  the  representations 
made  to  me  by  O.  King,  who  told  me  his 
fiither  would  execute  it  when  required; 
and  I  thereupon  accepted  the  deposit  of 
the  agreement  aa  security  for  the  payment 
of  whatever  balance  was  then  or  might 
at  any  time  thereafter  be  due  to  the  plain- 
tiffs on  the  cash  credit  account  opened  by 
them  with  Messrs.  O.  and  A.  King  ;**  and 
that  O.  King,  on  behalf  of  himself  and  his 
brother^  accordingly  deposited  the  agree- 
ment with  the  manager  for  that  and  no 
other  purpose,  and  upon  an  understanding 
that  the  same  was  to  be  assigned  to  the 
plaintifis  for  the  purpose  of  sudi  security. 

When  this  deposit  was  made  the  firm 
was  indebted  to  the  bank  in  a  sum  of  98/. ; 
but  from  that  time  the  bank  discounted 
the  bills  of  the  firm  until  the  22nd  of 
October  1856,  when  they  were  made  bank- 
rupts. The  b^ance  at  that  time  due  from 
them  to  the  plaintiffs  amounted  to  3,000^. 

After  the  bankruptcy  of  Messrs.  O.  and 
A.  King  the  solicitors  of  the  bank  sent 
to  their  father  a  deed,  transferring  to  the 
plaintiffs  the  benefit  of  the  agreement  of 
the  8lBt  of  December  1853,  to  enable  the 
plaintiffs  to  obtain  a  conveyance  of  the 
land  firom  the  railway  company.  The 
reply  received  was,  that  until  the  letter 


accompanying  the  deed  reached  him  he 
was  entirely  ignorant  of  the  transaction. 
He  denied  also  that  his  sons  had  aay 
authority  to  deposit  the  agreement,  and 
alleged  that  it  had  been  taken  out  of  Ms 
possession  unknown  to  him  *,  he  then  stated 
his  refusal  to  execute  the  deed,  sai  re- 
quested the  return  of  the  agreement. 

J.  King,  in  his  answer  to  the  bill,  said : 
— "  In  May  1855  two  of  my  sons,  O.  and 
A.  King,  entered  into  partnership  together 
in  a  business,  which  chiefly  consisted  of 
buying  and  selling  com ;  that  shortly 
afterwards  I  allowed  them  the  use  and 
occupation  of  my  said  granary,  and  the 
land  and  premises  so  purchased  by  me  of 
the  railway  company  for  the  purposes  of 
their  business ;  and  although  I  contem- 
plated and  intended  at  some  future  time 
to  make  over  the  land  and  hereditaments 
to  them,  yet  I  never,  in  fact,  did  so,  nor 
did  I  engt^  or  promise  to  do  so ;  and  I 
allowed  my  sons  the  use  or  occupation  of 
the  premises,  without  binding  or  placing 
myself  under  any  obligation  to  allow  th«n 
to  continue  such  use  and  occupation,  and 
without  any  arrangement  as  to  the  terms 
on  which  they  should  hold  the  sune ;  but 
the  whole  transaction  was  a  matter  of 
mutual  confidence  between  us,  and  snbseri 
to  future  arrangement.  However,  I  dis- 
tinctly aay,  I  never  made  over  or  relin- 
quished, and  never  engaged  to  make  over 
or  relinquish,  to  my  sons  the  property  in 
the  land ;  but  reserved,  and  intended  to 
reserve,  the  same  in  my  own  hands  and 
power  until  I  should  tiiink  fit  otherwise 
to  deal  therawidi;  and  I  deny  that  I 
allowed  my  sons,  or  ather  of  them,  to 
deal  therewith  as  their  or  mther  of  Iheb 
own  absolute  property,  or,  save  fta  afore- 
said, that  I  allowed  them  to  enter 
into  or  remun  in  possession  thereof!  I 
admit  that  my  sons  caused  to  be  erected 
and  built  upon  the  sud  piece  of  land,  in 
July  and  August  1855,  two  other  grana- 
ries, and  in  or  about  the  months  of  May 
and  June  1 856  a  coal-shed  and  a  dwelling- 
house,  and  that  the  cost  thereof,  whidi 
amounted  to  about  1 ,200/.,  was  paid  by 
them;  but  I  say  that  the  charges  foe 
building  the  said  three  granaries,  coal-shed 
and  dwelling-house,  were  all  made  out  and 
included  in  one  or  more  bills  and  charged 
to  me,  and  I  waa  the  person  aa  whose 
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cndit  the  whole  were  hnilt;  hnt  such 
durget  for  building  were  paid  by  my 
Boat,  who  alio  sopplied  me  with  goods  to 
the  extent  of  249^.  13f.  7d.  in  respect  of 
nyoDtley  in  building  the  granary  bo  first 
erected ;  that  in  the  month  of  January 
1856  I  became  surety  for  my  sons  in  the 
sQDi  of  10,0002.  to  Messrs.  Harvey  & 
Hudson ;  and  I  say,  that  in  consequence 
of  the  bankruptcy  of  my  sons,  Messrs. 
Harvey  &  Hudson  required  me  to  pay 
them  Uie  lum  of  10,000f.  for  which  I  had 
become  euraty." 

It  further  appeared  that  on  tiie  80th  a£ 
October  1866  O.  King  waa  tried  aitd  con- 
victed, at  the  Central  Criminal  Court, 
upon  several  indictments  for  forgery ;  and 
that  on  the  2nd  of  December  1856  3. 
King,  the  father,  conveyed  and  assigned 
all  his  real  and  personal  estate  to  Messrs. 
Edwards  and  TattersiUl  for  the  benefit  of 
his  creditors;  and  the  bill  was  accordingly 
amended. 

Mr.  R.  Palmer  and  Mr,  W.  W,  Cooper^ 
for  the  plaintifis.— The  acta  of  the  father 
■hewed  that  he  had  given  up  the  land  to 
Us  soni  for  their  advancement.  The  sons, 
ao  doubt,  considered  themselves  at  the 
owners  of  the  land  ;  and  they  had  not  only 
built  on  the  land,  but  they  had  paid  for 
the  building  erected  by  their  father.  In  any 
view  of  the  case,  they  were  entitled  to 
payment  for  the  building ;  but  the  transac- 
tions proved  that  the  sons  were  entitled  to 
all  the  benefits  to  arise  from  the  agreement 
of  the  31st  of  December  1853  ;  and  that 
J.  King,  aa  surety  for  the  10,0001.,  could 
claim  no  counter-security  upon  the  Imd 
against  the  pluntifis. — 

Shmrt  V.  Taylor,  2  £q.  Ca.  Abr.  523. 
WHJiamM  v.  Lord  Jertey,  Or.  &  Ph. 
91;  s.  e.  10  Law  J.  Rep.  (n.s.) 
Chanc.  149. 
Smreone  v.  Pinnig&r^  3  De  6ex,  M. 
&  O.  571;  S.C.  22  Law  J.  Rep. 
(ir.s.)  Chanc.  417. 
StoHion  V.  Pereival,  5  H.L.  Cas.  257 ; 
a.  c.  24  Law  J.  Rep.  (n.b.)  Chanc. 
360  ;  s.  c.  nom.  Pereival  v.  Coney, 
20  Law  J.  Rep.  (k.s.)  Chanc.  42. 
C»veiutt$&  T.  Qeave$t  24  Beav.  163 ; 
a.  e.  aHttf  814. 

Mr,  Selmifn  and  Mr.  Hardy,  for  the 


trustees  of  J.  King. — ^The  case  made  before 

the  Court  isnot  that  raised  by  the  pleadings. 
It  is  contended  that  the  father  transferred 
an  equitable  estate  in  fee  simple  to  his 
sons.  The  sons,  however,  had  no  right  to 
the  agreement  of  the  31st  of  December 
1653  ;  neither  was  it  deposited  with  the 
sanction  of  J.  King.  The  case  suggested 
from  the  bill  and  tihe  documents  was,  that 
the  sons  had  become  debtors  to  the  bank, 
and  that  the  faUier  waa  to  deporit  the 
agreemait  as  security,  and  retain  a  con- 
t&uing  interest  in  ^e  property.  The 
fother  had  already  become  surety  for  his 
sons  to  another  bank  to  the  extent  of 
10,000/.  The  plaintiK  bad  never  made 
any  inquiry  of  him  when  the  agreement 
was  laid  before  the  manager  by  a  party 
having  no  apparent  interest  in  it.  If  any 
bad  faith  was  alleged  agunst  the  father, 
it  must  be  clearly  made  out.  To  give 
the  sons  even  a  shadow  of  title,  three 
things  were  requisite :  first,  expenditure ; 
secondly,  a  belief  by  the  party  expend- 
ing that  he  had  a  title  to  the  property; 
and  thirdly,  a  knowledge  of  that  belief 
by  the  other  party,  and  a  sanction  of  the 
expenffitnre.  No  pretence  for  the  two 
last  existed  against  J.  King ;  and  the 
expenditure  was  an  item  to  he  settled  when 
the  h^avy  liabilities  of  the  father  were 
determined.  There  was  relationship,  it  is 
true,  in  the  case ;  but  while  there  was  no 
evidence  of  any  promise  made  to  the  sons, 
there  was  apparent  negligence  in  making 
inquiries  of  the  ostensible  owner  of  the 
agreement.— 

Sutherland  v.  Briggt,  1  Hare,  26 ;  s.  e. 
11  Law  J.  Rep.  (h.s.)  Chanc.  36. 

The  Eatt  India  Company  v.  Vineent, 
a  Atk.  83. 

Lord  Cawdor  v.  Lsaett  1  You.  &  C. 
Exch.  427 ;  s.  e.  4  Law  J.  Rep. 
(n.s.)  Excb.  Eq.  59. 

29  Car,  2.  a.  3.  (StaMo  ^Fraudt.) 

Mr.  BaggaUay,  for  the  assignees  of  the 
bankrupts.  —  There  was  discrepancy  be- 
tween the  case  made  by  the  hill  and  the 
case  proved.  It  was  not  alleged  that  A. 
King  ever  gave  any  authority  for  the  de- 
posit of  the  agreement.  No  inquiries  were 
made  by  the  manager  of  the  buik,  though 
he  had  notice  of  rights  existing  in  other 
parties. — 
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Dam  T.  j^Mim'cr,  7  Ves.  331. 

The  Rockdale  Canal  Companj/  v,  KHgt 

16  Bear.  680  ;  «.  c.  22  Lbw  J.  Rep. 

(n.b.)  Cbanc.  604. 
The  Master  of  Clare  HaU  t.  Harding^ 

6  Hare.  273  ;  i.  c.  17  Law  J.  Rep. 

(h.8.)  Chanc.  301. 

Mr.  R.  Palmert  in  reply. 

Jan.  30. — The  Master  of  the  Rolls. 
—Upon  the  statements  made  by  the  father 
it  ii  material  to  consider  what,  under  the 
drcnmstaneei,  were  the  rights  of  the  par- 
ties between  tiiems^vM.  The  &ther  could 
not  hare  resumed  the  possession  of  the  land 
without  allowing  his  sons  the  money  they 
had  expended  upon  it.  Without,  therefore, 
coming  to  the  conclusion  that  he  intended 
to  make  over,  or  that  be  had  made  orer  the 
absolute  interest  in  the  land  to  the  sons,  I 
must  hold  that  the  money  laid  out  by  the 
sons  was  a  lien — a  charge — upon  that  land 
as  against  the  father,  and  this  is  confirmed 
by  the  admission  that  he  was  not  to  pay 
for  the  goods  with  which  his  sons  furnished 
him,  hut  that  thrir  Talue  was  to  be  taken 
by  him  as  a  remuneration  for  the  money 
he  had  expended  in  bnilding  the  granary. 
The  24W.  13t.  7d.  and  the  sums  laid  out 
by  the  sons  upon  the  land  and  bnildings 
are  a  charge  upon  the  land*  and  if  no 
other  transactions  had  taken  place  be- 
tween the  father  and  sons,  the  father,  or 
the  persons  claiming  through  him,  would 
not  be  allowed  to  take  the  possession  from 
the  sons  without  repaying  the  money.  It 
was  not  a  debt  due  to  them,  because  it 
was  not  a  debt  of  the  father's ;  and  he 
expressly  says  that,  although  the  bills 
were  made  out  to  him,  the  money  was 
paid  by  the  sons  ;  they  are  thovfbre  en- 
titled to  a  charge  for  the  amount. 

In  what  mode,  then,  did  the  sons  deal 
with  this  as  regavds  the  plMutifis  ?  I  say 
the  lon^  because  though  O.  King  alone 
dealt  with  the  bank,  yet  it  was  on  behalf 
of  himself  and  his  brother,  who  was  his 
partner ;  and  it  has  not  been  alleged  either 
that  it  was  not  within  the  scope  of  the  part- 
nership, or  that  the  partnership  had  not  the 
benefit  of  the  advances  made  by  the  bank. 
The  application  made  by  O.  King  is  de- 
tailed by  the  manager  in  his  evidence. 
He  alludea  to  the  deeds  relating  to  the 


three  buildings ;  he  doei  not  mention  dit 
deed  relating  to  tiie  land.  It  is,  bowerer, 
immaterial,  as  the  only  question  which  eaa 
arise  is  with  reference  to  the  amount  of 
the  charge,  which  would  seem  to  exceed 
the  whole  value  of  the  property.  It  ii 
quite  apparent  that  the  transaction  be- 
tween O.  King  and  the  manager  of  the 
bank  did  not  affect  the  father  in  the 
slightest  degree.  HoWj  then,  did  it  affect 
the  sons  ?  Had  they  been  the  owners  of 
the  land,  it  would  clearly  have  been  sn 
equitable  deposit  for  valuable  considera- 
tion, to  secure  to  the  bank  the  amonot  of 
the  adTaneea  made  to  them.  They  cannot 
say  that  it  was  not  a  security  for  payment 
to  the  extent  of  t^ir  interest  in  tiie  land, 
whatever  it  might  be ;  and  though  false 
representations  might  be  made  that  the 
father  had  no  ulterior  interest  in  the  land, 
or  that  he  had  an  interest,  and  was  a  con- 
curring party  in  the  transaction,  and  would 
be  ready  to  assign  the  agreement,  stiU  they 
could  not  in  the  slightest  degree  affect  the 
interest  of  the  sons,  while  they  would  be 
inoperative  against  tiie  father.  The  inter- 
est, therefore,  of  the  sons  was  duly  charged 
by  the  deposit  of  the  agreement  with  the 
bankers.  Here  the  case  would  end,  were 
it  not  for  the  statement  of  the  father,  that 
he  had  at  the  time  become  surety  for  his 
sons,  on  which  he  was  liable  to  the  extent 
of  10,000/.  What,  then,  are  the  rights 
which  arise  between  the  parties  upon  this 
transaction  ?  If  the  sons  had  not  parted 
with  their  interest  in  or  upon  the  land,  the 
father  would  have  been  entitled  to  set  off 
any  sum  which  he  had  paid  on  that  ac- 
countagainstanysum  due  to  them  upon  the 
security  of  this  land — and  this  Court  would 
enforce  it,  and  cause  them  to  deliver  up 
the  land  free  from  any  charge  upon  it; 
but  the  ease  is  di&rent  as  r^axds  the 
bankers.  At  the  time  that  deposit  was 
made  vritb  tiiem,  there  was  nothing  wba^ 
ever  due  to  the  &tber ;  the  bankers  were 
purchasers  for  value  of  the  interest  of  the 
sons  in  respect  of  their  advances,  witiioat 
any  notice  whatever.  The  equitable  into'- 
est  of  the  sons,  therefore,  was  transferred 
to  the  bank  for  value ;  and  the  right  of 
set-off,  if  any  existed  against  the  aons  sub- 
sequently to  that  period,  cannot  now  he 
enforced  against  the  bankers.  If  the  only 
question  was  Uie  mm  right  to  the  land, 
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Iken  would  be  nothing  to  disentitle  the 
btber,  nibject  to  his  sons*  cha^  upon  it ; 
bat  in  the  present  case  I  must  declare  that 
the  ions  had  a  charge  or  lien  upon  the 
property  for  the  249/.  ISs.  7d.,  and  the 
moDey  Iwd  out  by  them  in  building  on 
the  land;  that  this  charge  existed  in 
August  and  September  1856,  and  that  the 
deposit  of  the  agreement  of  the  Slit  of 
December  18fi3  with  the  bankers  charged 
tlie  interest  of  the  bankrupts  with  the 
amoont  due  to  the  plaintiffs  in  respect  of 
tbcir  advances.  The  result  will  be,  that 
there  will  be  a  doable  foreclosure :  first, 
against  the  sons ;  and,  seeondlyt  against 
the  persons  elainung  under  the  fother.  The 
suit  was,  no  doubt,  framed  to  make  the 
father  liable.  The  whole  scope  of  the  bill 
seeks  to  have  him  declared  a  participating 
party  in  the  lien  ;  but  though  the  plaintiffs 
are  entitled  to  a  decree,  still  I  cannot  give 
them  the  costs  of  the  suit  against  the 
father,  or  the  persons  claiming  under  him. 
As  against  the  sons,  however,  they  are 
entitled  to  their  costs. 


WiU — Devue  io  Truttees  of  Penzance 
PnhUe  Library— Conetruetion — MortmaiHt 

The  Penzance  Public  Library  was  etta' 
blithed  and  kept  on  foot  by  the  subseriptionM 
of  certain  inh^itaf^  of  Penzance,  for  the 
fwrpote  of  purchasing  and  preserving  books 
for  the  use  of  such  subscribers.  The  raft- 
eer&ere  were  elected  by  ballot,  and  the 
mamagement  of  the  library  conducted  ae- 
tonUiig  to  certain  printed  rules  by  officers 
cAeim  by  the  eweeribers  from  amongst 
(Aemselvef.  The  7th  of  these  rules  pro- 
vided tAo/  ttrai^ers  who  had  not  resided  in 
Penzance,  or  its  neighbourhood,  more  than 
three  months  might  ( on  the  recommendation 
of  a  member  entered  in  a  book  called  the 
yisilors'  Book )  have  access  to  the  library 
and  the  privilege  of  reading  the  books  there, 
for  one  month  only.  The  27th  rule  pro- 
vided that  the  property  in  the  botAs,  and 
everything  else  belonging  to  the  library, 
should  be  altogether  vested  in  the  officers 
for  the  lUae  b^ng,  who  should  be  trustees 
for  the  subscribers.    Rule  29.  provided 


that  the  institution  should  not  be  broken  up 

M  long  a*  te*  members  remained;  bit 
whenever  the  number  thould  be  reduced 

below  ten,  all  donations  should  be  returned 
to  the  donors,  or  their  representatives  who 
might  claim  the  same,  and  the  remaining 
property  be  forthwith  sold,  and  the  proceeds 
appropriated  to  the  foundation  or  support 
of  some  scienti^  institution  in  the  town  of 
PenzaneSt  to  he  determined  by  a  majority 
of  the  remaining  menders  .'—Held,  that  a 
devise  of  freeholds  to  the  trustees  for  the 
time  being  of  the  Penzance  Public  Library, 
to  hold  <o  them  and  their  eueeessers  for  ever 
for  the  we,  henefU,  maintenawe  mid  sup- 
port of  the  said  library,  was  a  legal  and 
valid  devise. 

The  testator,  by  his  will,  dated  in  1853, 
gave  and  devised,  after  the  decease  of  his 
wife,  *'  all  his  freehold  mansion-house  and 
premises  called  the  Abbey,  situate  in 
Penzance,  to  the  trustees  {<ft  the  time 
being  of  the  Penzance  Public  Library,  to 
hold  to  them  and  their  successors  for  ever 
for  the  nse,  benefit,  maintenance  uid 
support  of  the  said  library." 

It  appeared  that  the  Penaance  Public 
Library  was  established,  in  1818,  by  the 
voluntary  subscriptions  of  certain  inhabit- 
ants of  that  town,  who  were  its  original 
members,  for  the  purpose  of  purchasing 
and  preserving  books  for  the  use  of  its 
subscribers.  Its  members  were  elected  by 
ballot,  and  its  management  conducted 
according  to  certain  printed  rules  by  offi- 
cers chosen  from  amongst  themselves  by 
the  general  body  of  subscribers.  By  those 
rules  every  ordinary  member  paid  1/.  U. 
annually,  which  annual  payment  might  at 
any  time  be  commuted  by  a  single  pay- 
ment of  IQl.  \0s.,  which  entitled  the 
member  maUng  such  payment  to  free 
admission  to  the  library  for  life.  Annual 
subscribers  of  21.  2^.,  and  life  subscribers 
of  21/.  were  also  members  of  the  com> 
mittee. 

Amongst  the  printed  rules  also  were  the 
following  :— 

"  Rule  7. — Strangers  who  have  not  re- 
sided in  Penzance,  or  its  neighboarhood, 
more  than  three  months  may  (on  the 
recommendation  of  a  member  entered  in 
a  book  called  the  Visitors*  Book)  have 
access  to  the  library  and  the  privilege  of 


Digitized  by 


590 


COURTS  OF  CHANCERY: 


tSmw  Sum 


reading  ihe  books  theroi  for  one  monUi 
only. 

Rule  27.— The  property  in  the  books, 
and  everything  else  belonging  to  the 
library,  shall  be  altt^ther  vested  in  the 
officers  for  the  time  being,  who  s  all  he 
trustees  for  the  subseribera ;  and  no  mein- 
ber  shall  have  any  individual  right  or 
property  therein,  or  shall,  on  pretence  of 
such  a  right,  retain  any  book,  refuse  to 
pay  any  fine,  or  break  any  of  the  rules 
that  are  now  or  may  hereafter  be  adopted, 

*'Rule  28. — None  of  these  laws,  or  the 
laws  which  may  hereafter  be  made,  shall 
be  altered  but  at  the  annual  general  meet- 
ing ;  a  notice  of  any  proposed  alteraUon 
must  be  stuck  up  in  the  library  at  least 
one  month  before  such  meeting. 

"  Rule  29.— This  institution  shall  not 
be  broken  up  as  long  as  ten  members  re- 
mun  ;  but,  whenever  the  number  shall  be 
reduced  below  ten,  all  donations  shall  be 
returned  to4he  donors,  or  their  representa- 
tives who  may  claim  the  same ;  and  the 
remaining  books  and  other  articles  shall 
be  forthwith  sold  by  public  auction,  and 
the  proceeds  appropriated  to  the  founda- 
tion  or  support  of  some  scientific  institu- 
tion in  the  town  of  Penzance,  to  be  deter- 
mined by  a  majority  of  the  remaining 
members." 

Upon  the  death  of  the  testator*!  widow 
in  1857,  the  trustees  of  the  library  insti- 
tuted the  present  suit  to  have  it  declared 
that  the  above-mentioned  devise  to  the 
library  was  valid  and  effectual. 

Mr.  Matins  and  Mr.  Eddist  for  the 
plaintiffs.— The  devise  in  this  case  cannot 
be  construed  as  a  dedication  to  any  public 
or  charitable  use.  In  the  case  of  The 
Trustees  of  the  British  Museum  v.  Wtite 
(1)  a  devise  to  the  trustees  and  for  the 
benefit  of  the  British  Museum  was  held  to 
be  for  a  charitable  use  within  the  spirit  and 
intendment  of  the  statute  9  Geo.  2.  c.  36* 
but  it  was  because  the  Museum  was  an 
institution  established  by  the  legislature, 
and  supplied  partly  at  the  public  expense 
and  for  the  public  improvement.  So  in 
Townlejf  v.  Bedwell  (2),  a  devise  of  a  bota- 
nical garden  near  Chelsea,  to  be  kept  up 

(1)  3  8hn.  ft  8.  694. 
(3)  6  Vet.  IM. 


for  ever,  was  decided  to  be  for  a  charitable 
use,  because  the  testator  had  said  in  bit 
will  he  thought  it  would  be  for  the  public 
benefit.  The  present  case  is  free  from  all 
inch  indications  of  an  intention  to  benefit 
the  pubHc  The  institution  for  the  benefit 
of  which  the  devise  was  made  is  for  the 
private  benefit,  solace  and  instmelioo  of 
the  subscribers,  and  such  other  persons  as, 
under  rule  7,  may  obtain  the  privilege  of 
access  to  the  library  on  the  recommenda- 
tion of  the  subscribers.  Although  by  means 
of  this  rule  any  one  of  the  public  might 
chance  to  obtain  for  a  short  time  the  licence 
to  participate  in  the  benefit  of  the  devise, 
yet  this  cannot  be  regarded  as  constituting 
a  general  pnblie  or  charitable  use  within 
the  meaning  of  the  itatQte.  The  appro- 
priadon  in  tbe  29th  rule  to  the  formation 
or  support  of  some  scientific  institntioD  in 
the  town  of  Penzance,  of  the  remaining 
property  of  the  institution  in  the  event  of 
the  number  of  subscribers  falling  below 
ten,  would  certainly  appear  to  be  stamped 
with  the  character  of  a  charity ;  hut  it 
roust  be  observed,  that  this  appropriation 
is  not  meant  to  apply  to  the  property  of 
the  institution  which  should  have  arisen 
from  donations,  but  only  to  the  part  which 
should  remain  after  the  donations  shonld 
have  been  returned  to  the  donon.  View- 
ing it  in  the  most  fovourable  light  for  the 
heir-at-law  and  in  connexion  with  these 
rules,  the  devise  can  be  considered  only  ai 
a  donation  to  this  private  association  of 
subscribers  for  ^eir  own  benefit,  whereby 
a  consequential  charity  may  possibly  arise. 
But  such  a  gift  has  been  held  not  to  be  a 
charitable  use— TAe  Attorney  General  t. 
the  Haberdashers'  Company  (S).  In  LUiey 
V.  Hey  (4)  there  was  a  devise  to  trustees 
and  their  heirs  upon  trust  to  distribute 
part  of  the  rents  amongst  certain  fiuniliei^ 
and  the  devise  was  held  good.  So  her^ 
the  truat  is  not  in  the  nature  of  a  public 
dedication,  bnt  rather  of  a  gift  to  a  number 
of  private  persona.  If  the  quegticm  «m 
open  to  doubt,  tbe  Court  ought  to  solve 
that  doubt  in  favour  of  the  institution  and 
against  the  prohibition  of  the  statute.  The 
prohibition  being  restrictive  of  the  natural 

(S)  lMy].&K.420i  s.c.<  Siai.47S;  2  L«' 
J.  Rep.  (H.S.)  Cbanc.  U. 

(4)  1  Hire,  6W\  s.e.  11  Law  J.  Btp.  (VJ.) 
Cbanc  41S. 
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rigfat  of  individnali  to  dispose  of  their 
pTopeitjr  u  they  plean,  the  Court,  There 
a  doubt  arises  as  to  the  intention  of  the 
legislature,  will  incline  to  that  construction 
of  the  statute  which  is  against  the  restric- 
tion upon  the  rights  of  the  subject.  In 
confonnity  with  this  principle,  the  Court, 
hi  Harrisim  v.  the  Mayor  of  Sovtbamp- 
lan  (5),  put  a  liberal  construction  upon 
Mr.  Ewart's  Act,  8  &  9  Viet.  c.  43,  by 
which  devises  for  certain  laudable  public 
pnrposes  therein  specified  are  exempted 
from  the  operation  of  the  Statute  of  Mort- 
mun. 

Ifr.  Bacon  and  Mr,  BoviUt  for  the  heir- 
at-law  of  the  testator. — The  devise  in  ques- 
tion in  this  case  is  for  the  benefit  of  the 
Peusance  Public  Library,  an  institution 
which  is  to  be  kept  up  so  long  as  ten  of  its 
members  remain ;  but  whenever  the  num- 
ber of  members  is  reduced  below  ten,  then 
the  property  belonging  to  the  library,  or 
such  part  thereof  as  shall  not  have  been 
reclaimed  by  the  donors  or  their  represen- 
tatires,  is  to  be  forthwith  sold  and  the  pro- 
ceeds appropriated  to  the  foundation  or 
support  of  some  scientific  institution  in 
Pensance.  It  is  submitted  that  this  is  an 
institotioB  for  the  advancemeat  of  learning 
and  sdence,  and  that  a  gift  to  it  ia  for  a 
pablie  purpose,  and  therefore  void  under 
the  statute  —  Mitford  v.  Reynolds  (6), 
J^ightingale  v.  Qoulburn  (7).  and  The  At- 
lorney  General  v.  the  Mayor  and  Corpora- 
tion of  Carlisle  (8).  This  construction 
becomes  strengthened  on  reference  to  the 
7th  of  the  printed  roles,  according  to  which 
the  institution  is  to  be  managed,  and  under 
which  any  member  of  the  public  might  be 
admitted  to  the  enjoyment  of  ita  advan- 
tages. The  devise  ia  not  the  less  for  a 
charitable  purpose  witliin  the  meaning  of 
the  statute,  because  It  is  fbr  the  benefit  of 
a  limited  dass  of  persons,  or  because  the 
objects  to  be  benefited  by  it  may  not  be 
of  a  pwmanent  and  enduring  class— JAe 

(ff)  2  Sm.  &  a.  887 ;  a.  c.  28  Law  J.  Rep.  (s.b.) 
dune.  919. 

(6>  1  Pbil.  186;  a.  e.  12  Law  J.  Rep.  (v.s.) 
Chane.  40. 

(7)  S  Hare,  484;  a.c.  16  Law  J.  Rep.  (H.a.) 
Chane.  37 :  affinned  17  Law  J.  Rep.  (ha)  Chaae. 
S96. 

(8)  2  SfaH.  417. 


Attonug  Oeneral  r,  Lowe*  (9).  Bat  the 
devise  m  this  case  bmng  to  the  trustees  of 
the  institution  and  their  successors  for 

ever  is  a  devise  in  perpetuity,  and  there- 
fore clearly  in  the  nature  of  a  charitable 
trust,  and  void  under  the  Statute  of  Mort- 
main— Thomber  v.  Wilson  (10). 

Stdart,  V.C.  said,  that  before  the  de- 
vise to  the  trustees  of  the  library  of  Pen- 
sauce  could  be  held  void,  it  must  be  shewn 
that  it  was  a  devise  for  a  charitable  use  or 
purpose  within  the  meaning  of  the  Statute 
of  Mortmain.  Upon  consideration,  how- 
ever, of  the  nature  and  constitution  of  the 
library,  he  was  of  opinion  that  the  insti- 
tution, Uiough  called  a  public  library, 
could  not  be  regarded  as  a  charity  in  any 
sense  of  the  term.  It  was  out  of  the 
question  to  hold  it  as  in  any  degree  within 
tiie  scope  of  the  acts  of  parliament  by 
which  the  Charity  Commissioners  were 
appointed,  or  under  the  controul  as  to  its 
management  of  the  Charity  Commisrioners 
themselves.  It  was  an  institution  founded 
b^  means  of  the  subscriptions  of  private  indi- 
Ttduals.  It  was  managed  by  officers  chosen 
by  the  subscribers  from  amongst  them- 
selves, and  was  maintdned  £or  the  benefit, 
not  of  the  public,  but  of  the  subscribers. 
It  was  true  that  by  the  seventh  of  the 
printed  rules  for  the  management  of  the 
institution,  strangers  were  to  be  admitted 
under  certain  conditions ;  but  that  was 
in  effect  merely  a  licence  to  each  of  the 
private  individuals  who  subscribed  to  the 
library  to  admit  a  stranger  to  the  use  for  a 
certain  period  of  the  library  and  the  books ; 
and  although  any  member  of  the  public 
migh^  by  this  means,  chance  to  be  ad- 
mitted, yet  such  a  licence  could  not  be 
viewed  as  a  dedication  to  the  purposes  of 
a  charity,  or  be  construed  aa  the  declara- 
tion of  a  charitable  use  within  die  scope 
of  the  statute.  So  the  twenty-eighth  rule, 
which  vested  the  property  belonging  to  the 
institution  in  trustees,  not  for  the  public 
but  for  the  private  body  of  subscribers, 
could  not  be  read  as  pointing  to  a  charit- 
able or  public. use.  In  the  latter  words  of 

(9)  8  Hare,  82;  a.  c.  IB  Law  J.  Rep.  (h.b.) 
Chano.  300. 

(10)  8  Drew.  245;  s.  e.  24  Law  J.  Rep.  (v.s.) 
Clune.  667. 
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the  twenty-ninth  rule  there  seemed  to  be 
an  indication  of  a  purpose  more  like  a 
public  purpose,  but  the  property  intended 
to  be  devoted  to  this  purpose  was  not  the 
gifts  of  donors,  but  that  part  of  the  pro- 
perty of  the  library  which  should  be  left 
after  the  property  which  it, had  obtained 
by  gift  or  devise,'  should  have  been  return- 
ed to  the  respective  donors  thereof,  or 
their  representatives  who  might  claim  the 
same.  He  was  unable,  therefore,  to  see 
anything  in  the  nature  of  a  charitable  or 
public  use  in  the  purpose  of  this  devise. 
The  ease  of  The  Trustees  of  the  British 
Museum  y.  White  was  .directly  in  point,  as 
an  authority  against  the  claim  of  the  heir^ 
at-law.  Sir  J.  Leaeli  professed  to  decide 
that  case  on  the  ground  that  the  Museum 
was  an  institution  established  by  the  legis- 
lature for  the  collection  and  preservation 
of  objects  of  science  and  of  art,  partly 
supplied  at  the  public  expense  and  in- 
tended for  the  public  improvement.  But 
there  was  nothing  of  the  kind  in  the  pre- 
sent case,  the  library  having  been  formed 
for  the  private  benefit,  solace  and  instruc- 
tion of  the  body  of  suhscqbers,  voluntarily 
associated  for  tiie  purpoBe^  and  such  other 
persons  as,  according  to  the  r^;ulations, 
might  receive  a  licence  from  any  of  the 
sabseribers.  Had  the  question  upon  this 
devise  been  of  a  character  even  much  more 
doubtful  than  he  considered  it  to  be,  he 
should  still  have  felt  it  his  duty  to  give 
the  benefit  of  the  doubt  to  the  plaintiffs. 
The  Statute  of  Mortmain  put  a  restraint 
upon  that  liberty  in  the  disposition  of  his 
property,  which  was  the  natural  right  of 
every  owner  of  property  ;  and,  as  in  the 
case  of  every  other  statutory  restraint, 
where  the  construction  gave  rise  to  a 
doubt,  it  was  the  duty  of  the  Court  to 
decide  against  the  restraint.  The  Court, 
no  doubt,  in  eonstruing  the  ac^  was  bound 
to  have  regard  to  the  purposes  of  public 
policy  which  led  to  its  enactment,  and 
give  effect  to  the  spirit  of  the  statute. 
But  it  did  not  appear  that  in  this  devise 
there  was  anything  fairly  open  to  the 
objections  on  the  ground  of  public  policy, 
against  which  the  provisions  of  the  act 
were  directed.  He  was  of  opinion,  more- 
over, that  the  wording  of  the  devise,  which 
was,  "  to  the  trustees  and  their  successors 


forever,"  did  not  assist  the  case  etrnteadcd 
for  on  behalf  of  the  heir-at-law. 

,  Mr.  Matin*  having  consulted  to  wun 
the  claim  on  behalf  of  his  dients,  of  a  coi- 

veyance  o(  the  devised  property  from  tlie 
heir-at-law,  an  order  was  made,  declaring 
that  the  plaintiffs  were  entitled  to  tfae 
property  devised  to  them,  and  to  the  rests 
and  profits  thereof  from  the  death  of  the 
testator's  widow,  the  amount  to  he  verified 
by  affidavit,  and  giving  to  the  heir-at-law, 
or  to  those  claiming  under  him,  liberty  to 
apply  in  case  of  Uie  dissolution  of  the 
library. 


Stuart.  V.C.I 
June  2.  / 

Pension  far  Wounde—Aetignment  i^— 

Injunction, 

A  retired  officer  of  the  armjr,  entitUd  to 
a  pension  granted  hy  the  Crown,  in  consi- 
deration of  wounds  received  by  him  wkSe 
in  the  service,  assigned  it  far  pobtable  eon- 
sideration,  and,  pursuant  to  his  eenenaat  in 
the  deed  of  assignment,  exeeuted  te  tite 
assignee  a  power  of  attorney,  in  ike  form 
required  fty  ihe  War  Office,  to  enable  Um 
to  receive  tke^ame.  The  pension  was  ex- 
pressed  in  the  warrant  granting  it,  to  b* 
payable  until  further  order,"  and  at  lie 
foot  of  the  form  of  declaration  issued  by  the 
Paymaster  General,  to  be  filled  up  and 
signed  by  the  grantee  on  applying  for  pej- 
ment  of  the  qttarterly  instalments  of  tk* 
pension,  were  these  words  :Tr**  This  affay' 
anee  cannot  be  assigned  as  security  for  a 
loan  of  money."  The  assignor,  after  allem- 
ing  the  assignee  of  the  pension,  by  means  of 
the^ower  of  attorn^  esseouted  to  Ma,  Is 
receive  two  quarterly  instatmatOs  •/  <i* 
annuity,  revoked  the  power;  and  (kene^^rA 
received  it  himself.  *The  Court,  on  meHsn 
by  the  assignee,  granted  an  injuuetum  ts 
restrain  the  assignor  from  receiving  the  pen- 
sion, and  from  executing  any  power  of  ^tsr- 
ney  autboriaing  any  person  other  tMan  the 
'^pUdnHff  to  receive  it. 

The  defendant  in  this  case  was  a  retired 
major  of  the  army,  who  from  the  date  of 
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\k  letinment  had  been  entitled  to,  And  in 
.the  enjoyment  of  a  pension  itf  100/.  granted 
to  him  by  the  Crown,  in  consideration  of 
woQDds  received  in  the  service.  Sucb 
pennon  was  expressed  in  the  warrant 
granting  it,  to  be  payable  until  "  further 
order" ;  and  the  recipient,  on  drawing 
each  quarterly  instalment  of  the  pension, 
was  required  to  make  a  declaration  in  the 
following  form : — 

"  I,  Thomas  Balkeley,  do  solemnly  and 
ihcoely  declare^  that  I  am  entitled  to  a 
pennon  of  lOOl.  per  annnm,  granted  to 
me  in  eonsidention  of  the  injvries  I  re- 
ceived while  serving  in  the  regiment 

of—,  and  that  the  sum  dne  to  me  flrom 

the  — —  day  of   to  the  —  day  of 

 ,  both  days  inclusive,  amounts  to 

(Signature)  "  Thomas  Bolkeley." 

*'N.B.  This  allowance  cannot  be  as- 
signed as  security  for  a  loan  of  money." 

The  defendant,  by  indenture,  dated  in 
April  1853,  in  consideration  of  250^ 
advanced  to  him  by  the  jdaintiff,  granted 
to  the  plaintiff  an  annnity  of  42/.  19«.  ld» 
for  the  term  of  his,  the  defimdant's,  natural 
life,  payable  out  of  the  above-mentioned 
pension ;  and,  by  way  of  security  fw  the 
doe  payment  of  aaeh  annuity,  he  assigned 
the  sud  pension  to  the  plaintiff,  upon  trust 
to  retain  thereout  the  said  annuity,  and 
next  to  reimbnrse  himself  all  costs,  charges 
sod  expenses  which  he  should  sustain  or 
be  put  to  by  reason  of  the  non-payment  of 
the  annuity ;  and,  lastly,  to  pay  the  resi- 
due of  the  pension  to  the  defendant,  his 
executors,  administrators  or  assigns.  The 
indenture  contained  a  power  of  attorney 
to  receive  the  pension,  and  a  covenant  by 
die  defendant  to  do  all  necessary  acts  to 
eoaUe  the  plaintiff  to  receive  the  same. 
By  two  other  indentures,  dated  respec- 
tively in  June  1858  and  December  t959, 
the  defendant,  for  valuable  consideration, 
granted  two  other  annuities  for  his  own 
life  to  the  plaintiff,  payable  out  of  the 
above-mentioned  pension,  and  secured  in 
the  same  manner  as  the  annnity  grated 
by  the  indenture  of  April  1853. 

It  being  the  practice  of  the  War  Office 
to  tefuae  to  recognize  assignments  of  such 
pnsions,  and  to  pay  them  only  to  the 
gnntee  in  person,  or  on  his  power  of  attor- 
Ssw  Sasns,  XXVIL.-CHAiia 


ney,  In  a  form  appointed  by  the  office, 
and  revocable  by  the  maker  of  it,  the  de- 
fendant, in  addition  to  the  power  in  the 

above-mentioned  deeds,  executed  and  deli- 
vered to  the  plaintiff  a  power  of  attorney 
in  the  required  form,  and  agreed  not  to 
revoke  the  same.  The  plaintiff,  by  means 
of  this  power,  received  two  quarterly  in- 
stalments of  Uie  pension,  and  after  retain- 
ing thereout  the  payments  of  the  said  three 
annuities  which  were  then  due  to  him, 
paid  over  the  surplus  of  the  pension  to  the 
defendant.  The  defendant  then  revoked 
the  separate  power  of  attorney  in  the  form 
requiied  at  the  War  OflSce,  in  consequence 
whereof  the  plaint  became  unable  to 
obtain  payment  of  any  further  instalments 
of  the  pension  from  the  War  Office ;  but 
such  instalments  had  ever  since  been  ap- 
plied for  and  received  by  the  defendant, 
or  his  attorney  or  attomies.  A  large 
arrear  in  respect  of  the  above-mentioned 
annuities  granted  to  the  plaintiff  had  be- 
come due,  and  remained  unpaid  at  the 
institution  of  the  suit. 

The  bill  prayed  a  declaration  that  the 
said  three  indentures  operated  as  valid 
grants  of  the  three  several  annuities  thereby 
respectively  granted  by  the  defendant  to 
the  pluntiff,  and  that  the  defendant  might 
be  restrained  by  injunction  firam  applying 
for,  obtaining  or  receiving  the  said  pen- 
sion, or  empowering  or  enabling  any  per- 
son other  than  the  plaintiff  to  apply  for, 
obtain  or  receive  the  same.  It  also  prayed 
that  the  defendant  might  be  decreed  to  do 
and  execute  all  acts  and  instruments  neces- 
sary to  give  full  effect  to  the  sud  three 
indentures  granting  the  sud  annuities,  and 
for  a  receiver. 

The  case  now  came  on  upon  motion 
for  an  injunction  and  receiver. 

Mr.  Stiffe,  for  the  pluntiff,  aaked  for 
an  order  for  an  injunction  on  the  ground 
that  where,  as  in  the  present  case,  an 
annuity  or  pension  had  been  granted  en- 
tirely as  a  compensation  for  past  services, 
it  was  assignable,  whether  the  pension  was 
for  the  life  of  the  grantee  or  during  the 
pleasure  of  others* — 

FieMtel  v.  King's  College^  Cam&rsd^, 
10  Beav.  49;  s.  c.  16  Law  J.  Rep. 
(n.b.)  Chane.  339. 
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Serkeletf  r.  King*$  CoUege,  Catnbri^t 

10  Bear.  602. 
Wellt  T.  Foiter,  8  Mm.  &  W.  149 ; 

8.  c.  10  Law  J.  Rep.  (n.b.)  Exch. 

216. 

Node  V.  Backhoute,  2  Yon.  ft  C.  C.C. 

529;  B.  c.  22  Law  J.  Rep.  (n.b.) 

Chanc.  446. 
Spoonei-  t.  Payne^  2  De  Oex  ft  Sm. 

4S9 ;  a.  c.  1  De  Gex,  M.  &  O.  S8S ; 

21  Law  J.  Rep.  (n.b.)  Cbanc.  791. 

Mr,  Hmrtetft  for  the  defendant,  admitted 
that  there  was  not  any  ground  of  pvblie 
policy  upon  which  the  pension  in  qneation 
eould  be  held  not  to  be  aisignabie ;  but 
he  submitted  that,  inasDiuch  aa  it  was  only 
payable  until  further  order,  and,  from  the 
note  at  the  foot  of  the  form  of  declaration 
to  be  made  by  the  recipient  on  applying 
for  it,  it  appeared  that  it  was  forbidden  to 
be  assigned  as  a  security  for  money,  the 
receiver,  if  appointed  by  the  Court,  would 
not  be  recognized  at  the  War  Office,  and 
an  injunction,  therefore,  would  not  benefit 
the  plaintiff. 

Stuart,  V.C.  said,  the  only  doubt  he 
had  felt  upon  the  question  in  this  ease 
arose  from  the  note  at  the  foot  of  the  form 
of  declaration.  If  the  restriction  therein 
stated  had  been  mentioned  in  the  grant  of 
the  pension  itself,  there  would  have  been 
an  end  of  the  plaintiff's  case,  not  on  any 
ground  of  public  policy,  but  by  reason  of 
the  terms  of  the  grant  itself.  But,  coup- 
ling the  notice  contained  in  the  note  with 
the  terms  of  the  grant  of  the  pension  itself, 
it  did  not  appear  that  any  difficulty  on 
this  ground  need  be  felt.  The  grant  of 
the  pension  was  to  the  defendant,  not  for 
the  term  of  his  whole  life,  but  a  grant 
merely  at  the  rate  of  lOOl.  per  annum  until 
further  order ;  and  no  question  was  made 
as  to  the  power  of  the  Crown  to  stop  the 
payment  of  the  pension.  The  Court  bad 
only  to  decide  between  the  parties  to  the 
suit  upon  the  effect  of  the  deeds  of  grant 
which  had  been  executed  by  the  defen- 
dant to  the  plaintiff.  By  these  deeds  the 
right  to  the  enjoyment  of  the  pension  had 
unquestionably  been  assigned  to  the  plain- 
tiff for  valuable  consideration,  and  the 
Court  would  not  allow  a  breach  of  the 


eovenants  contained  in  those  deeds  relating 
to  the  enjoyment  of  the  right  so  assigned. 

An  injuncUon  was  then  granted  to  re- 
strain the  defendant  from  receiving  thfl 
pension,  and  from  executing  any  pow« 
of  attorney  authorizing  any  person  other 
than  the  plaintiff  to  receive  it. 


M.R. 

Feb.  2a,  26 ;  >    keb&  v*  pawsoh. 
March  SO.  j 

Copyhold-~-Enfranehisement — ^greetuat 
to  purehate  a  freehold. 

An  agreement  was  made  by  a  eopyht^der 
to  sell  hit  estate  so  soon  as  it  should 
have  become  freehold,  and  to  apply  (o 
the  lord  of  the  manor,  and  vse  his  best 
endeavours  to  enfranchise  the  same,  and 
procure  all  necessary  parties  to  join  in  eon- 
veying  the  inheritance  in  fee  simple  to  the 
purchaser,  his  heirs  and  assigns*  The 
agreement  tods  made  after  the  passing  of  tie 
4^5  Fict.  e.  35,  but  before  the  passing  of 
the  16  4^  16  Vict.  c.  51.  The  eonveyanee 
in  fee  fivm  the  lord  of  the  manor  tea*  sft- 
tamed  tffter  the  passing  of  the  latter  act, 
and  it  eonto ined  a  reservatton  to  the  lord  tf 
his  manorial  rights : — Held,  that  the  agree- 
ment to  purchase  must  be  considered  as 
made  with  reference  to  the  Enfranchisement 
Acts,  and  that  the  reservations  made  under 
the  15  4'  16  yict.  c.  51.  were  within  tie 
terms  of  the  agreement. 

Held,  also,  upon  an  enfranchisement  un- 
der the  15  ^  16  Vict.  c.  51,  and  under  en 
agreement  to  purchase  a  freehold^  that  U 
was  not  incumbent  upon  the  vender  <0  jHV- 
duce  the  title  of  the  lord  of  the  manor. 

By  an  agreement^  made  the  IStfa  of  Jane 
1853,  between  Thomas  Mark  Kerr,  the 
plaintiff,  and  John  Falshaw  Pawson,  tb* 
defendant,  the  plaintiff  agreed  to  sell,  and 
the  defendant  agreed  to  purchase,  so  soon 
as  the  same  should  have  become  freehold 
under  the  covenant  thereinafter  contained, 
a  copyhold  messuage,  situate  at  Mill  HilJ, 
in  the  county  of  Middlesex,  known  by  the 
name  of  Little  Berries,  together  with  the 
lodges  and  buildings,  garden  and  pleasure 
ground,  with  the  meadow  and  pastare 
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lud  therewith  held,  "together  with  all 
timber  and  other  treea,  and  all  appurten- 
uees  to  the  lame  hereditaments  belong- 
ings" at  the  price  of  8,1 00^.  And  the  said 
T.  H.  Kerr  agreed  with  the  said  J.  F. 
Fawson  that  he,  the  said  T.  M.  Kerr,  would 
forthwith  apply  to  the  lord  of  the  manor 
of  HendoD,  of  which  manor  the  heredita- 
menu  hereby  agreed  to  be  sold  were  held, 
lEd  use  his  best  endeavours  to  en&anchise 
the  same,  and  so  soon  as  the  enfranchise- 
ment should  be  perfected,  deliver  to  the 
•aid  J.  F.  FawBon  an  abstract  of  the  title 
of  him,  the  said  T.  M.  Kerr,  to  the  said 
messuage,  lands  and  hereditaments,  shew- 
ug  a  good  marketable  title  thereto,  and 
alio  ihould  and  would  execute,  and  cause 
and  procure  all  other  necessary  pu-ties  to 
join  in  executing  proper  conveyances  and 
osBDrancea  to  the  said  J.  F.  Pawson,  his 
hein  and  assigns,  of  the  inheritance  in  fee 
simple  of  the  said  hereditaments  when  so 
eufranchised  as  aforesaid ;  such  convey- 
inces  and  assurances  to  be  prepared  and 
perfected  by  the  said  J.  F..  Pawson,  his 
heirs,  executors,  administrators  or  assigns. 

T.  M.  Kerr,  accordingly,  applied  to  the 
lord  of  the  manor  of  Hendon  for  an  en- 
franchisement of  the  lands  ;  and  he,  under 
the  provisions  of  the  15  &  16  Vict.  c.  51, 
executed  a  deed,  which  bad  been  pre- 
noasly  approved  of  by  the  copyhold  Coro- 
missioners,  enfranchising  and  releasing  all 
the  copyhold  estate,  to  hold  the  same  unto 
T.  H.  Kerr,  his  heirs  and  assigns,  as  free- 
hold, but  so  OS  not  to  affect  any  of  his 
lights  reserved  by  the  Copyhold  Act, 
1852,  g.  48. 

No  abstract  of  the  lord's  title  to  the 
manor  was  delivered  to  T.  M.  Kerr,  and 
the  abstract  delivered  by  him  to  J.  F.  Paw- 
son deduced  no  title  to  the  freehold ;  he, 
therefore,  objected,  first,  that  the  title  of 
the  lord  of  the  manor  was  not  produced; 
secondly,  that  the  deed  of  enfranchisement 
reserved  the  lord's  manorial  rights  and 
other  imndeuts  wholly  at  variance  with  an 
estate  in  fee  simple,  and  that  it  was  not 
enfranchised  within  the  terms  and  mean- 
ing of  the  contract  to  purchase. 

T.  M.  Kerr  then  instituted  this  suit  for  a 
specific  performance  of  the  agreement,  and 
a  decree  was  made  directing  the  chief  clerk 
to  inquire  into  the  title,  and  he,  by  his 
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certificate,  found  that  on  the  2nd  of  Sep- 
tranber  1856  a  good  Utie  had  been  shewa 
to  the  enfranchised  estate. 

The  defendant  objected  to  this  finding, 
and  he  now  moved  that  the  certificate  of 
the  chief  clerk  might  be  varied. 

Mr.  Hemming,  for  the  defendant.  — 
The  defendant  contracted  for  the  pur- 
chase of  the  inheritance  in  fee  simple, 
— for  the  entire  and  absolute  interest  in 
the  land ;    his  contract  was,  that  none 
other  should  participate  in  or  enjoy  any 
right   or  interest  in  or  over  the  land. 
The  vendor,  however,  had  obtained  a  con- 
veyance of  the  estate,  subject  to  innumer- 
able reservations,  which  went  so  far  that 
they  created  presumptions  againstthe  owner 
that  such  rights  existed,  and  were  existing 
in  tlie  lord  of  the  manor  previous  to  his 
conveyance.    The  consequence  was,  that 
no  good  title  within  the  contract  could  be 
made  to  the  defendant.    The  contract  was 
made  under  the  4  &  5  Vict.  c.  35  ;  it 
contemplated  a  voluntary  and  complete 
enfranchisement.    The  conveyance  taken 
was  under  the  15  &  16  Vict.  c.  51,  a  com- 
pulsory act,  which  had  no  existence  when 
the  contract  was  entered  into.  The  contract 
never  contemplated  a  compulsory  enfran- 
chisement, hurthened  with  restrictions  upon 
the  enjoyment;  it  was  little  better  than 
an  alteration  of  descent,  with  a  change  of 
free  bench  into  dower.    The  vendor  also 
had  never  delivered  any  sufiicient  abstract 
of  the  lord's  title ;  the  Commissioners  bad 
no  power,  under  either  of  the  acts,  to  see 
that  a  good  title  to  the  manor  was  made, 
and  if  the  lord  refused  to  produce  hia  title, 
they  had  no  power  to  terminate  further 
proceedings.    A  purchaser,  therefore,  was 
liable  to  claims  which  he  had  no  means  of 
rebutting ;  he  was  also  liable  to  eviction 
in  the  event  of  the  lord's  title  being  bad. 
It  was  true  that  under  the  16  &  16  Vict, 
c.  51.  8.  47.  he  could  claim  a  repayment 
of  the  consideration-money,  with  4l.  per 
cent,  interest,  but  this  could  afford  no 
compensation  if  the  lands  had  been  im- 
proved by  an  extraordinary  outlay.  Sec- 
tion SS.  provided  against  informalities 
only ;  it  did  not  provide  for  a  want  of 
interest  in  the  lord.  The  defendant,  there- 
fore, asked  that  the  fee  simple  in  the  estate 
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might  be  conveyed  to  him,  and  that  all 
reierTations  in  or  over  the  land  might  be 
removed.  It  was  also  asked  that  the  plain- 
tiff might  deliver  an  abstract  of  the  lord's 
title ;  without  it  there  was  no  possibility 
of  rebutting  claims  which  might  be  set  up 
under  such  large  and  unde£ied  reserra- 
tiona.— 

Staphtom  v.  Crofts  18  Q.B.  Rep.  367; 
8.  c.  21  Law  J.  R^.  (h.b.)  Q.B. 
246. 

Barbot  v.  Mien,  7  Exch.  Rep.  609 ; 
8,  c.  21  Law  J.  Rep.  (n.b.)  Exch. 
155. 

14  4-  15  Vict.  c.  99.  The  KTidenee 
Act. 

20  4-  21  VieU  0.  30.  «.  10.  Inclosure 
Act. 

The  Copyhold  Enfranchiaement  BQl,  as  it 
passed  the  House  of  Commmu,  was  also 
referred  to. 

Mr.  Selwyn  and  Mr,  Freeling,  for  the 
plaintiff.— The  agreement  was  within  the 
Enfranchisement  Acts,  and  so  was  the  deed 
of  enfranchisement.  If  the  lord  was  enti- 
tled for  life  or  in  tail,  still  hia  conveyance, 
under  the  provisions  of  the  16  &  16  Vict, 
c.  61.  would  convert  the  estate  of  the 
copyholder  into  an  estate  of  freehold.  The 
33rd  and  the  84tb  secdons  made  all  the 
proeeedittgi  of  th^  Commissioners  regular, 
and  decland  that  the  euatomary  modes  of 
descent  should  cease,  and  diat  the  lands 
should  descend,  and  be  subject  to  dower 
and  curtesy,  the  same  as  freeholds.  The 
powers  were  similar  in  effect  to  those  given 
to  the  Commissioners  under  the  12  &  13 
Vict.  c.  77.  (the  Encumbered  Estates 
Act). 

An  abstract  of  the  lord's  title,  therefore, 
was  unnecessary,  and  eould  not  be  re- 
quired. The  plaintiff's  agreement  con- 
templated enfranchisement  under  the  4  ft 
6  Vict,  e.  36.  By  that  act  the  mines  and 
minerals,  &c.  were  not  to  be  affected,  and 
if  ulthnately  the  plaintiff  procured  under 
the  16  &  16  Vict.  c.  61,  the  only  deed 
he  could  obtain,  he  complied  fully  with 
the  provisions  of  the  agreement.  If  the 
15  &  16  Vict.  c.  51.  s.  48.  provided  that 
the  act  should  not  extend  to  certain  of 
the  lord's  rights,  or  if  it  preserved  to  him 
all  his  rights,  still  the  plaintiff  had  com- 


plied with  the  terms  of  his  agreement,  and 
the  defendant  was  bound  to  peifoim  bis 
contract.— 

Monro  T.  Taylor,  8  Hare,  61;  s.e. 
8  Mae.  &  G.  713 ;  21  Law  J.  Rep. 
(M.a.)  Chanc.  526. 
WaUtor  V.  Bentley,  9  Ibid.  629. 
JorHn  V.  the  Somtk-Easter*  RaUmMg 
Company,  2  Sm.  &  GiC  48;  s.c.6 
De  Oex,  M.  &  G.  270 ;  24  Lav  J. 
Rep.  (h.b.)  Chanc  343;  reversed 
(House  of  Lords)  ante,  145. 

March  80. — The  Hastsk  of  the  Rolu. 
—There  are  two  questions :  first,  whether 
the  title  of  the  lord  of  the  manor  oaght 
not  to  be  proved,  and  if  not,  whether  the 
enfranchisement  under  the  16  &  16  Viet 
e.  61.  will  be  an  effectual  bar  to  the  ^;hts 
of  the  lord  when  the  person  who  has  ex^ 
cuted  the  deed  of  enfranchisement  is  not 
really  the  lord  of  the  manor.  Secondly, 
whether,  under  the  contract,  the  enfrao- 
chisemeut  is  good,  although  the  rights  of 
the  lord  of  the  manor  to  the  mines,  mioe- 
rals,  &c.  are  not  by  the  deed  vested  in 
the  tenant  purchasing  the  enfranchisement 
of  his  lands.  The  first  question  depends 
on  the  construction  of  the  15  &  16  ^ct. 
c.  61.  That  act  provides  for  the  compolsoiy 
enfranchisement  of  copyholds.  The  4  &  5 
Vict.  0.  36.  provided  for  enfranchisement 
by  voluntary  agreement.  By  the  4  ft  5 
Viet,  e,  86.  s.  48.  the  Commissioners  are 
enabled,  and  may  be  said  to  be  required, 
to  call  for  the  title  of  the  lord  of  the  manor. 
The  15  &  16  Vict.  c.  61.  s.  5.  (the  cor- 
responding section)  says,  "  provided  sl- 
ways,  that  no  lord  or  tenant  so  summoned 
shall  be  bound  to  answer  any  questions  as 
to  his  title ;"  so,  also,  the  4  ft  6  Vict, 
c.  36.  s.  102.  (the  interpretation  clause) 
enacts,  that  the  words  "  lord"  and  "  steward" 
shall  include  the  person  or  persons  for  the 
time  being  filling  those  respective  dianc- 
ters,  or  acting  in  those  respective  eda- 
cities, whether  those  persons  ahall  be 
rightfully  or  lawfully  entitled  to  fill  such 
characters  or  act  in  such  capacities  or 
not.  Under  the  word  "lord,"  therefore, 
is  included  a  person  who  acts  as  lord, 
whether  be  is  entitled  to  act  as  the  lord 
or  not;  but  the  15  &  16  Vict.  c.  51.  s.  52. 
(the  corresponding  section)  says,  "the 
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word  '  Ind*  thall  extend  to  and  ineliide 
the  lord  or  lords  of  any  manor,  whether 
Mwd  fbr  life  or  in  tail,  or  in  fee  rim  pie, 
and  all  eecletiastical  lords,  farmers,  lords 
'  leiaediDTif^htofthecburchorotheTwiaejaiid 
lioMing  under  them,  and  any  body  politic, 
corporate  or  collegiate,  and  all  lords  seised 
of  any  manor,  whether  they  have  or  have 
not  an  absolute  power  of  selling  or  dis- 
posing of  tbe  same;  and  the  word  'steward' 
tball  extend  to  and  include  a  deputy 
■tevsrd  or  clerk  acting  as  such  for  the 
time  being.**    The  word  "steward"  is 
more  comprehenuve,  but  the  word  "  lord" 
only  indndes  a  penon  who  has  a  freehold 
interest  in  the  manor.    The  words  of  the 
4  &  5  Vict.  c.  85.  s.  102,  namely  '*  whether 
tbe  person  is  rightfully  or  lawfully  entitled 
to  fill  that  character  and  to  act  in  that 
capacity  or  not,**  are  carefully  and  ex- 
pressly omitted.  The  15&  16  Viet.  c.  51. 
».  ir.  specifies  how  the  enfranchisements 
are  to  be  made  and  from  what  period  they 
shall  take  effect ;  and  provides  that  "  any 
enfranchisement  of  lands  under  this  act^ 
or  tbe  said  recited  acts,  shall  be  by  deed 
according  to  the  form  in  the  first  schedule 
to  this  act  annexed,  or  as  near  thereto  as 
Ae  inrenmstanees  of  the  ease  will  admit, 
or  by  deed  in  any  other  fcnm  which  the 
parties  with  the  consent  of  the  Commis- 
aioners  may  think  fit,  and  which  deed  the 
lord  shall  be  bound  to  execute  within 
twenty  -  eight  days  after  the  same  shall 
be  approved  by  the  Commissioners  on  the 
■sme  being  tendered  to  him  for  that  pur- 
pose ;  and  all  enfranchisements  so  made 
■hall  take  effect  from  the  time  of  the  exe- 
eotion  of  such  deed  by  the  lord,  but  not 
before,  and  shall  be  effectual  to  vest  the 
land  Aereby  conveyed  in  the  tenant  or 
other  penon  to  whom  the  land  shall  be 
eonveyed,  free  from  any  eatates,  rights, 
titles  to  dower  and  free  bendi,  interests, 
inenmbrances,  eluims  or  demands  affecting 
tbe  numor  of  which  the  sune  lands  are 
holden :  provided  always,  that  in  the 
meantime,  and  until  such  enfranchisement 
shall  so  take  effect,  all  the  rights,  remedies, 
powers,  privileges  and  conditions  of  and 
af&cting  the  lord  and  tenant  respectively 
in  regard  to  such  lands,  with  all  tbe  inci- 
dents of  tenure,  shall  remain  and  continue 
unaffected."    Enfranchisement,  there£Dre, 
is  to  be  effected  by  the  lord  executing  the 


deed,  and  die  enfranohisement  is  to  take 
effect  from  tbe  time  of  the  exe^ntion  by 
the  lord,  bnt  not  before;  and  uiftil  the  lord 
executes,  all  the  rights  and  powen  of  the 
lord  are  to  remain  unaltered,  that  is,  there 
must  be  a  deed  executed  by  the  lord,  as 
defined  by  the  interpretation  clause,  namely, 
a  person  having  a  freehold  interest  in  the 
manor :  but  if  the  person  who  acts  as  lord 
has  no  tiUe,  it  would  appear  from  these 
clauses  that  he  is  for  this  purpose  a  mere 
stranger,  and  that  the  enfranchisement 
would  have  no  operation.  I  so  understand 
the  ailment  of  the  defendant.  This  ar- 
gument is  material  when  eomlnned  with 
the  &et  that  the  4  &  5  Viet  e.  85.  ex- 
presaly  applies  to  persons  acting  aa  lord 
without  being  such,  and  requires  their  title 
to  be  investigated,  whereas  the  15  &  16 
Vict.  c.  51.  omits  that  provisiou,  and  pro- 
hibits the  Commissioners  from  investigating 
tbe  title  of  tbe  lord  ;  and,  so  far  as  his  evi- 
dence is  concerned,  it  is  not  necessary  for 
him  to  prove  his  own  title.  But  by  the  15 
&  16  Vict.  c.  51.8.  22.  he  is  to  foe  at  liberty 
to  make  a  voluntary  declaration  as  to  his 
titie,  which  is  to  be  sufficient  for  the  Com- 
misrioners  to  act  upon.  This  clause  is  an 
enabling  and  not  a  eompulsonr  clause, 
and  the  power  of  investigating  the  title  is 
introduced  only  to  meet  eases  where  the 
enfranchisement  is  sought  i^ainst  the  copy- 
holder. It  says  :  —  "  Previous  to  any 
enfranchisement  under  this  act,  it  shall 
be  lawftil  for  the  lord  and  steward, 
if  they  shall  see  fit,  and  if  there  shall 
be  no  steward,  then  for  the  lord  alone, 
to  make  a  solemn  declaration  in  such 
form  as  the  said  Commissioners  shall 
direct,  and  to  be  taken  and  subscribed  as 
solemn  declarations  are,  by  the  fi  ft  6  WilL 
4.  e.  62,  directed  to  be  taken  and.  sub- 
scribed, stating  therein  the  nature  and 
extent  of  the  estate  and  interest  of  the  lord 
in  the  manor  of  which  he  is  such  lord,  and 
the  date  and  abort  particulars  of  the  deed, 
wUl  or  other  instrument  under  which  he 
claims  or  derives  title,  and  the  name  and 
style  or  other  designation  or  description  of 
the  person  in  whoae  name  the  court  of  any 
such  manor  was  then  last  holden,  and  the 
date  or  time  of  the  holding  of  such  court, 
and  the  incumbrances,  if  any,  whether  by 
mortgage,  judgment  or  otherwise,  which 
affsct  such  manw;  and  it  shall  be  UwAil  fiar 
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the  said  Communoiien,and  they  are  hereby 
directed  to  approve  of  luch  title  for  the 
purposes  of  this  act,  which  approval  shall 
be  testified  under  their  hands  and  seal 
upon  such  evidence  alone,  unless  they 
■hall  be  of  opinion  that  further  information 
is  neeeasary  in  the  respects  aforesaid  \  but 
if  the  said  Commissioners  shall  consider 
that  such  evidence  does  not  fully  and  truly 
disclose  all  such  particulars  as  are  neces- 
sary, or  if  no  such  declaration  shall  be 
made,  or  if  the  lord  shall  refuse  or  decline 
or  fail  to  give  such  information  and  evi- 
dence as  they  shall  deem  proper  and  neces- 
sary to  shew  a  satisfactory  pritnd  faeie 
title  in  the  lord,  or  in  persons  claiming 
under  or  in  trust  for  him,  and  if  the  said 
Commissioners  shall  consider  eitherthat  the 
title  of  the  lord  is  not  satisfoctory,  or  that 
the  inenmbrancera  should  be  proteeted, 
then,  if  they  think  the  justice  of  the  case 
requires  it,  they  may  direct  that  the 
eniranchisement  consideration  shall  foe 
invested  as  hereinafter  directed  in  the  case 
of  lords  under  disability."  The  15  &  16 
Vict.  c.  51.  s.  23.  applies  only  to  an  ap- 
plication for  enfranchisement  by  the  lord, 
and  provides  that  the  tenant  may  require 
the  Commissioners  to  inquire  into  the 
lord's  title,  which  in  no  other  case  is  there 
any  power  of  doing.  If  the  matter  rested 
here  it  would  be  difficult  to  hold  that  the 
enfranchisement  was  to  be  good  against  all 
persons  who  might  have  a  title  to  the 
pianor,  but  who  were  at  that  time  not  in 
the  slightest  degree  represented  by  the  en* 
franchisement  proceeding  which  had  been 
approved  of  by  the  Commissioners. 

The  general  scope  of  the  act,  on  a  little 
further  examination,  leads  to  a  different 
conclusion.  The  style  of  the  act  seems  to 
point  in  this  direction.  But  the  15  &  16 
Yict.  c.  51.  s.  S3,  is  important.  It  enacts 
that  "  the  confirmation  under  the  hands 
and  seal  of  the  Commissioners  of  any 
award,  or  the  execution  by  the  Commis- 
sioners of  any  deed  or  instrument  whereby 
any  enfranchisonent  shall  be  effected 
under  the  said  acts  or  this  act,  shall  be 
conclusive  evidence  that  all  the  directions 
in  relation  to  the  enfranchisement  intended 
to  be  effected  by  means  of  such  award, 
deed  or  instrument,  which  ought  respec- 
tively to  have  been  obeyed  or  performed 
previously  to  such  confirmation  or  execu- 


tion respectively,  have  been  obeyed  and 
performed ;  and  no  such  award,  deed  or 
instrument  shall  be  impeached  by  reason 
of  any  omission,  mistake  or  infumali^ 
therein,  or  in  any  proceeding  reUtuf 
thereto,  or  on  account  of  any  vsat  irf 
any  notioec  or  cimaents  lequked  by  tbs 
said  acts  or  this  act«  or  on  aeoount  oi  say 
defects  or  omisnona  in  any  previoni  pro- 
ceedings whatever  in  the  matter  of  mich 
enfranchisement."    It  is  impossible,  notp 
withstanding  what  has  gone  before,  to  get 
over  this  section.  The  deed  of  eafranchise* 
ment  ought  to  have  been  executed  by  the 
lord  of  the  manor ;  therefore,  the  confir- 
mation by  the  Commissioners  is  conclusire 
evidence  that  it  has  been  so  executed;  and 
also  by  the  same  section  no  siuh  award  or 
deed  is  to  be  impeached  by  reason  of  any 
omission  or  defect  in  any  previous  pro- 
ceedings whatever  in  the  matter  of  sncb 
enfranchisement.  This  cannot  be  got  over; 
because  if  it  is  not  to  be  impeached  by 
reason  of  any  defect  or  omission,  it  is 
clearly  a  defect  or  omission  that  the  lord 
has  not  executed  it,  and  the  confinnatioa 
of  the  Commissioners  is  to  cure  that  defect 
and  omission.    The  16  &  16  Vict.  c.  51. 
s.  33,  therefore,  directs  that,  notwithstand- 
ing any  person  shall  not  have  executed,  or 
even  if  no  person  at  all  has  executed,  siUl 
if  the  Commissioners  think  fit  to  approre 
of  what  has  been  done,  it  is  binding  on 
everybody.    The  16  &  16  Vict.  c.  51. 
s.  34.  ifl  confirmatory  of  that.   It  is,  that 
after  the  confirmation  of  the  apportionment 
the  tenure  is  to  alter,  and  it  is  to  go  ac- 
cording to  the  freehold  tenure,  and  not 
according  to  the  custom  of  the  manor.  The 
16  &  16  Vict.  c.  61.  8.  47.  also  ihewi 
that  the  object  of  the  act  is  to  make  a 
complete  and  perpetual  enfranchisement  of 
the  copyholds ;  for  unless  it  accomplished 
that  end,  it  produced  no  advantage.  Tbst 
section  refers  to  the  cases  of  defective 
titles  of  lords  and  tenants,  and  provides, 
that  "if  any  enfranchiaement  considen- 
lion-money  shall  be  paid  to  any  lord  vhote 
title  shall  thereafter  prove  to  be  bad  or 
insufiSeien^  the  rightful  owno-of  the  manor, 
or  his  representatives,  shall  be  entitled  to 
recover  against  such  lord  or  his  represeDta- 
tives  the  amount  or  value  of  such  considera- 
tion-money, as  money  had  and  received  to 
the  uae  of  aach  rightfttl  owner,  and  intBieit 
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tkenon  at  the  late  of       per  iwnt.  per 

innnm  from  the  time  of  sncfa  title  to 
proTtng  to  be  bad  or  insufficient ;  and  that 
if  any  tenant,  or  person  claiming  to  he 
tenant,  shall  after  pajrment  by  him  of  any 
enfrancbisement  consideration  -  money  be 
crieted  from  the  lands  enfranchised,  by  an 
adrerte  claimant,  such  tenant  or  person 
ihall  be  entitled  to  claim  the  repayment  of 
nch  consideration- money  against  the  lands 
enfranchised,  andtbeamountthereofshall  be 
charged  upon  the  lands  enfranchised,  and 
•iiallcarry  interest  at  the  rate  of  41,  per  cent, 
per  anniun  from  the  lime  of  nieh  evietion.'* 
If,  tboefoxe,  the  tenant  is  evicted  from  the 
copyholds  enfranchised  through  any  defbet 
in  his  title,  the  enfranchisement  still  con- 
tioaei;  and  all  he  is  entitled  to  is  a  charge 
upon  the  land  for  the  amount  of  money  he 
paid  for  the  enfranchisement.  It  is  impos- 
tible  to  hold  that  the  first  part  of  the 
elaose  is  not  intended  to  have  the  same 
effect  in  the  case  of  a  defecUve  title  of  a 
lord.  It  may  happen  that  the  lord  may 
be  inaolvent  or  bankrupt,  and  that  the 
Kmedy  by  action  may  be  worth  little  or 
Mthmg  unless  the  title  to  the  manor  ii 
retained.  fVaud  would,  no  doubt,  Titbite 
anything;  bat  if  the  enfranchisement  is 
effected  bond  fide,  it  is  meant  by  this  clause 
to  be  efietual  against  everybody,  although 
neither  the  copyholder,  nor  the  person 
acting  as  lord,  had  any  right  in  or  to  the 
tenement  enfranchised,  and  the  title  of  the 
lord,  like  that  of  the  copyholder,  is  not 
reqaircd  by  this  act  to  be  proved.  The 
legislature  thought  that  the  risk  of  insol- 
Tcncy  of  the  lord  [wobably  was  not  auffi- 
eient  to  eonnterbalance  the  advantage  to 
be  derived  from  the  act,  and,  accordingly, 
^ey  thought  fit  to  make  it  compulsory  ; 
tsd  although  it  is  unnecessary  to  refer  to 
other  danset,  stin  the  whole  object  ttf  the 
IS  k  16  Viet.  e.  51,  as  it  clearly  was  of 
fte  4  ft  S  Vict.  c.  35,  is  to  make  a  perfect 
ind  binding  enfranchisement,  although  the 
lord  should  have  no  title  to  the  manor  at 
the  time  he  made  it.  There  is  nothing  in 
tbe  second  question.  It  is,  whether  the 
Agreement  entered  into  between  the  parties 
*ithrespect  to  the  enfranchisement  must  be 
nitdentood  to  include  the  minerals  as  well 
u  the  surface  of  the  ground.  The  agree- 
ment is,  that  the  vendor  shall  use  bis  best 
ndeavoan  to  enf^ehiae  the  copyhold, 


and  as  soon  as  the  enfranchisement  shall  he 

perfected,  to  deliver  to  the  purchaser  an 
abstract  shewing  a  good  title.  Then  he  is 
to  execute  and  procure  all  proper  parties 
to  execute  a  conveyance  "  of  the  inherit- 
ance in  fee  simple  of  the  said  messuage, 
lands  and  .hereditaments  when  so  enfran- 
chised." There  certainly  is  nothing  what- 
ever in  the  agreement  aboutminerals.  But 
on  this  point  I  turn  to  both  acts.  By  the 
4  &  6  Vict.  c.  35.  8.  82.  it  is  provided, 
**  that  no  commutation  under  this  act  shall 
operate  to  aflfect  any  rights  of  lords  of 
manors  to  ( inter  aUa )  any  rights  in  any 
mines  and  minerals  or  quarries  within  or 
under  the  said  lands  and  hereditaments,  or 
any  other  manorial  rights  whatever,  unless 
expressly  commuted  under  this  act."  And 
the  15  &  16  Vict.  c.  51.  s.  48,  the  cor- 
responding section,  provides  that  "  no 
enfranchisement  under  this  act  shall  extend 
to  or  affect  the  estate  or  rights  of  any  lord 
or  tenant  in  or  to  any  mines,  minerals, 
limestone,  lime,  clay,  stone,  gravel-|dts 
or  quarries,  within  or  under  the  lands 
enfranchised,  or  within  or  under  any 
other  lands"  (and  other  manorial  rights) ; 
the  only  difference  between  the  two  acts 
being,  that  under  the  4  &  5  Vict.  e.  85. 
the  enfranchisement  is  not  to  affect  these 
rights  of  the  lord,  unless  expressly  com- 
muted ;  and  under  (he  15  &  16  Vict.  e.  51. 
they  are  not  to  be  made  the  subject  of  any 
commutation  at  all,  and  they  are  not  to 
affect  it  in  the  slightest  degree.  The  par- 
ties to  this  agreement,  therefore,  at  the 
time  it  was  executed,  must  have  had  refer- 
ence to  these  acts;  and  I  assume  that  they 
had  reference  to  the  first  act  only,  under 
which  it  may  have  been  that  the  right  to 
mines,  &c.  might  have  been  made  the  sub- 
ject of  commntation  ;  but  thrai  with  refhr- 
enee  to  the  4  &  5  Vict.  e.  85.  they  both 
knew  it  could  be  so  if  it  were  made  the 
subject  of  express  stipulation  ;  and  unless 
it  were  made  the  subject  of  express  stipu- 
lation, this  agreement  must  bear  the  same 
construction  which  an  ordinary  enfranchise- 
ment would  under  the  4  &  5  Vict  o.  35, 
namely,  that  unless  specified  it  was  not 
to  affect  those  rights,  and  that  the  par- 
ties themselves  understood  that  it  was  not 
to  affect  those  rights  unless  stated.  I  am 
of  opinion,  therefore,  that  by  this  enfran- 
chisement a  good  title  is  made  to  the  en- 
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frandiised  copybold,  altboagh  the  lord  may 
have  no  title  in  him  ;  and  also  that  it  was 
not  intended  that  the  enfranchivenient 
ihonid  extend  to  the  minerals  and  other 
matters  ipecified  in  the  act.  The  remit  i«, 
that  the  chief  clerk's  certificate  will  be 
confirmed. 

[See  now  the  21  &  22  Vict.  c.  94.] 


Wood,  V.C, 
May  1,  3. 
LoHoa  Jdr-ices.  }-    cope  v.  doheett. 
May  22,  24 ; 
June  12. 

Merchant  Shipping  Act,  1854,  Part  IX. 
-^Limitation  of  Liability — Foreign  VeaseU 
"—Juriedietion — Construction  of  Statute*— 
Lex  Fori — Demurrer, 

A  collision  took  place  on  the  high  seas 
between  tao  foreign  ships,  by  which  one  was 
sunk.  The  owner  of  the  sunken  ship  re- 
covered judgment  in  the  Admiralty  Court, 
whereupon  the  owners  of  the  other  ship  filed 
a  bill  praying  an  injunetiont  and  to  have  the 
value  of  their  ship  and  her  cargo  ascertain- 
ed. To  this  bill  a  demurrer  was  put  m, 
and  Vice  Chancellor  Wood,  in  allowing  the 
demurrer,  decided  as  follows : — TMi  m 
eoiutnui^  an  act  of  paHiameni  the  Court  is 
hound  by  the  verbal  construction  of  the  sec- 
tion in  question,  if  plain  and  simple;  but  if 
there  is  any  doubt  upon  that,  it  is  entitled 
to  look,  first,  at  the  circumstancea  attending 
the  passing  of  the  act,  next,  to  the  preamble, 
and,  lastly,  to  the  whole  purport  and  scope 
of  the  act,  beyond  the  section  immediately 
under  consideration ;  that,  primd  facie,  the 
acts  of  each  independent  legislature  must  be 
supposed  to  deal  with  those  matters  only 
lokieh  are  within  its  own  jurisdiction ;  thcU 
Part  IX.  of  the  Merchant  Shipping  Aet, 
1854  (17  4-  18  yiet.  e.  104.),  Umiting  the 
UabilUy  of  s/upewners,  in  case  of  loss  or 
damage  to  any  other  skip,  has  no  i^ppUeation 
johere  one  of  such  sh^s  is  a  foreign  vessel, 
and,  therefore,  none  where  both  are  foreign; 
and  that  the  lex  fori  applies  only  to  the  form 
of  procedure,  and  not  to  the  st^>8iance  of  the 
proceeding  itself  :—lle\d,  on  appeal,  by  the 
Lords  Justices,  affirming  the  decision  of  his 
Honour,  that,  excepting  when  foreign  ships 


are  expresdy  mentioned,  the  MerdtesU  Ship- 
ping Aet,  Part  IX,,  applies  only  to  Britidt 
ships. 

The  bill  sUted  that  on  the  28tb  of  Aptil 
1857  a  eoUiaion  took  place  between 
American  ship  T^marora  and  the  American 
ship  Andrew  Foster,  which  resulted  in  the 
total  loss  of  the  Andrew  Foster  and  cargo; 
that  in  respect  of  such  loss,  the  plaintifi, 
who  were  the  owners  of  the  7tuearor(t,were 
answerable  in  damages  to  the  extent  and 
in  manner  mentioned  in  Part  IX  of  the 
Merchant  Shipping  Act,  1854,  that  is  to 
say,  to  the  extent  of  the  Talne  of  Uie 
TuKarora,  and  the  freight  dtie  or  to  grow 
due  in  respect  of  the  voyage;  but  snch 
value  was  insuffldent  to  uiswer  all  the 
dwms  made  or  which  might  be  made 
against  the  plaintifi  in  icspeet  of  the  lost 
of  the  Andrew  Feeler  ;  that  an  action  had 
been  commenced  in  the  Court  of  Admiialty 
against  the  Tusearora,  by  some  of  the  de- 
fendants, as  owners  or  consignees  of  cargo 
on  board  the  Andrew  Foster,  in  which 
action  judgment  was  obtained,  whereby  the 
present  plaintiffs  were  condemned  in  the 
damages  consequent  on  the  collision,  and 
costs,  and  the  Tusearora  had  been  arrested, 
and  was  liable  to  be  sold.  The  other 
deCendanbi,  owners  of  part  of  the  cargo 
and  part  owners  of  the  ship  Andrew  Foster, 
had  commenced  seToral  similar  actions, 
and  the  bill,  therefore^  prayed  that  the 
value  of  the  Tusearora  and  fireight  m^t 
be  ascertained  as  the  Court  should  direct, 
and  distributed  rateably  among  the  sevNsl 
claimants ;  and  that  the  defendants  might 
be  restrained  from  further  proceeding  ia 
the  Admiralty  Court,  and  from  selling  the 
Tusearora, 

Some  of  the  defendants  demurred  on 
the  ground  of  want  of  jurisdiction,  for  that 
Part  IX.  of  the  above-named  st^te  ap- 
plied only  to  British  vessels. 

Mr,  W.  M.  James  and  Mr,  G,  M.  Giferd, 
in  support  of  the  dcmuner,  contended  diat 
tlie  act  had  no  iqiplication  to  the  case  of 
an  American  ship,  and  referred  to — 

The  Dundee,  1  Hagg.  109. 
The  Carl  Johan,  cited  Ibid.  113. 
The  Mitford,  31  Law  Times,  42. 
The  ZoUverein,  2  Jur.  N.8.  429. 
The  Girdamo,  3  Hagg.  169. 
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All  ititiitos  were- applicable  primd  faeie 
to  Britiih  mbjeeta  only,  as  appeared  by 
miogy  to  the  cases  under  die  Legacy 
Datj  Aett  and  copyright  esses.-— 

Thompaeit  v.  fA«  Advocate  Oeneralj  12 

CI.  &  F.  1 ;  «.  e.  13  Sim.  153. 
The  Jttorney  General  v.  Forbet,  2  Ibid. 
46 ;  I.  e.  JackMou  t.  Forbes^  8  Bli. 
N.S.  15  ;  2  Cr.  &  J,  382 ;  2  Tyrw. 
358;  8  Tyrw.  982;  1  Law  J.  Rep. 
(mj.)  Exch.  159. 
AnM  T.  Arnold,  2  Myl.  &  Cr.  256  ; 
s.  c  6  Law  jr.  Rep.  (n.s.)  Cbane. 
218. 

J^trifa  T.  £ooMy,  4  H.L.  Cas.  815  ; 
s.  e.  34  Law  J.  Rep.  (n.s.)  Exch.  81. 

Mr.  AmpkUH  and  Mr.  C.  BtAlt  hi  sup- 
port of  the  bill,  referred  to — 

The  Saraeent  4  Kotes  of  Cases  in  the 
Eccles.  and  Mar.  Courts,  498 ;  s.  c 
8  Rob.  451. 
Tkm  JohtM  Friderieh,  1  Rob.  86. 

Mr.  RoU,  Mr,  Osborne,  Mr.  Pritehard, 
Mr.  ClarkMm,  and  Mr.  BardmeU,  for 
other  defendants,  who  bad  not  demmied. 

Mr.  Jmme*  replied. 

M^  3. — Wood,  V.C.— The  qnestion 
in  (bit  ease  is  one  of  eonsidarable  inter- 
eitf  and  perhaps  is  not  altogether,  as 
was  obserrad  by  Dr.  Lnsbington  in  the 
esse  of  the  Zelherem,  free  ttmn  doabt  or 
difl^lty;  bnt  I  tlunk  that  in  construing 
say  act  of  the  legislature  the  actual  verb^ 
coDStmction  of  the  elause  itself,  if  plain 
snd  simple,  must  govern  the  Court.  If 
then  is  any  degree  of  doubt  or  difficulty 
upon  the  wording  of  the  section  itself,  one 
is  entitled  to  look  first  at  the  circumstances 
sttending  th«  passing  of  the  act,  next  to 
the  pneamble,  so  Car  as  it  affiirds  any  indi- 
cation  aa  a  key  to  the  interpretation  of  it, 
aad  next,  I  may  also  say,  to  the  whole 
pnport  and  scope  of  die  aet^  to  be  col- 
lected fipom  its  Tarions  clauses,  and  beyond 
tte  qneation  wbicii  may  arise  upon  the 
eonstroction  of  the  clause  itself  which  is 
ia  dispute.  Now,  as  regards  the  con- 
struction of  the  clause  itself,  no  doubt,  if 
we  were  simply  dealing  with  legislation 
rriatuig  to  ahipping,  the  clear  conclusion 
would  be,  that  in  the  first  instance  it  re- 
iored  aimply  to  the  ships  of  the  nation 

■aw  Shbo^  XXVII^-OHjua 


whose  legislature  was  passing  the  aet  in 
question.  It  seems  to  me  to  be  the  plain 
and  obvious  rule  of  construction  that  the 
acts  of  each  independent  country  must 
be  supposed  to  deal  with  those  subject- 
matters  which  are  within  its  ova  special 
coDtroul  and  jurisdiction,  as  Dr.  Lush- 
ington  expresses  it  in  that  ease  of  the 
Zolkferein :  "  In  looking  to  an  act  of 
parliament,  and  in  considering  whether  it 
applies  to  foreigners  or  not,  we  are  al- 
ways to  bear  in  mind  the  power  of  the 
British  legislature  ;  for  it  ia  never  to  be 
presumed  unless  Uie  words  are  so  clear 
that  there  can  by  no  possilnlity  be  a  mis- 
take, that  the  British  iMisIature  exceeded 
that  power,  whieh  according  to  the  law  of 
the  whole  world  properly  belongs  to  it. 
The  power  of  this  country  is  to  legislate 
for  its  own  subjects  all  over  the  world, 
and  as  to  foreigners  within  its  jurisdiction, 
but  no  further."  Therefore,  it  would  not 
be  the  pnnui  faeie  construction  of  the 
clause  presented  for  my  consideration,  that 
it  is  applicable  to  foreign  ships  on  the 
high  seas,  and  matters  whiob  in  them- 
selTea  would  be  entirely  beyond  the  juris- 
diction and  scope  of  the  legislature.  How- 
ever, there  are  other  questions  arising 
upon  the  ocmstmetion  of  the  remuning 
eUnses  of  the  act  of  parliament,  wherein 
foreign  vessels  are  from  time  to  time 
a£fe(£ed,  which  may  make  it  somewhat 
necessary  to  call  in  aid  these  additional 
guides  for  the  construction  whieh  I  have 
referred  to,  viz.,  the  general  circumstances 
under  which  the  act  of  parliament  was 
passed  and  the  preamble  of  the  act  itself. 
Now,  with  regard  to  the  circumstances 
under  whieh  the  act  was  passed,  and  the 
preamble,  they,  in  fact,  resolve  themselves 
into  one  question.  Preamble  there  is  none 
beyond  the  expression  that "  it  is  expedient 
to  amend  and  consolidate  the  acts  relating 
to  menifaant  shipping,"  which  opens  a  little 
wider  the  question  as  to  the  law  with  r^ard 
to  foreign  ahipping.  Upon  that  particular 
point  one  fii^B  the  difficult  at  once 
which  arises  on  the  subject  of  the  con- 
solidation of  the  statutes  in  general  in 
the  minds  of  all  who  have  had  to  deal 
with  that  subject,  that  it  is  a  matter  of 
very  serious  and  grave  difficulty  to  deter- 
mine what  would  be  the  efibct  of  consoli- 
dation. 1^  introducing  the  idsntioal  words 
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which  you  find  in  a  former  statute,  bat  de- 
nuded of  the  preamble  which  had  formed 
in  some  degree  a  key  to  the  existence  of  the 
particular  statute  in  question,  those  words 
being  found  in  combination  with  other 
clauses  introduced  by  way  of  consolidation, 
and  having  perhaps  the  efiect  of  affording 
a  construction  entirely  different  from  that 
which  has  hitherto  prevailed  upon  the  very 
words  of  the  previously  existing  statute. 
One  sees  the  extreme  difficulty  in  such 
a  case  of  consolidating  statutes  of  that 
description,  which  have  been  the  subject  of 
numerous  decisions  upon  the  words  of  the 
acts  themselves,  and  therefore  I  find  myself 
so  far  placed  in  a  certain  degree  of  difficulty 
upon  Lord  Stowell's  decision  in  the  case 
of  the  Cart  Johan,  as  to  whether  or  not  that 
would  properly  he  applicable  to  a  statute 
which  wants  a  preamble,  and,  as  Mr. 
Amphlett  has  shewn  roe  this  morning, 
wants  a  particular  dause,  which  singulariy 
enough  does  not  appear  to  have  been  ad- 
verted to  in  the  judgment  of  Lord  Stowdl, 
and  which  would  more  specially  have 
confined  that  act  of  parliament  to  the  par- 
ticular subject-matter  of  British  shipping. 

Now,  at  the  time  of  the  passing  of  this 
act,  the  existing  law,  which  was  consoli- 
dated under  the  present  act,  had  thus 
been  construed  by  Lord  Stowell,  in  the 
ease  of  the  Carl  Johan.  The  question 
arose  upon  the  53  Geo.  3.  c.  159,  as  to 
whether  or  not  that  statute  would  be  ap- 
plicable with  regard  to  foreign  owners ; 
and  Lord  Stowell  there  remarks,  in  some 
obaervationa  of  importance,  independoitiy 
of  the  actual  eonatruction  of  the  atatnte 
itself,  that,  **  anciently  the  owners  wen, 
under  the  general  law,  civilly  answerable 
for  the  total  losa  occasioned  by  the  negli- 
gence or  unskDfiiloess  of  the  pmons  they 
employed ;  but  the  avowed  purpose  of 
the  relaxation  of  this  rule  of  law  was  to 
protect  the  interests  of  those  engi^ed  in 
the  mercantile  shipping  of  the  State"— 
that  refers  clearly  to  the  preamble  of  the 
act  he  was  considering—'*  and  to  remove 
the  terrors  which  would  otherwise  dis- 
courage persons  from  embarking  in  the 
maritime  commerce  of  a  country  in  con- 
sequence of  the  indefinite  responsibility 
which  the  andent  rule  attached  upon  them. 
It  was  a  misasure  evidently  of  policy,  and 
eatabliahed  by  counbdei  for  the  aicouxag»- 


ment  of  their  own  maritime  interests." 
The   question   there  was,  whedier  dn 
owners  of  a  Swedish  vessel  could  or  eonU 
not  claim  the  benefit  of  the  act  of  psilis- 
ment;  but  the  general  law  there  laid  down 
seems  to  me  to  be  very  material  in  coming 
to  a  eonolosion  as  to  the  object  of  the 
present  statute,  framed  as  it  is  by  wnof 
consolidation  of  the  exiiting  law.  iIm 
present  statute,  I  apprehend,  is  frsmed 
for  the  purpose,  in  the  first  place,  of  pro- 
viding, so  far  as  it  gives  remedy  or  i^ie^ 
for  the  shipping  of  this  country,  bnt  fur- 
ther than  that,  one  is  led  to  the  conelorion 
necessarily  upon  this,  that  the  geaend 
law,  as  Lord  Stowell  calls  it,  (by  which, 
I  apprehend,  be  was  referring  not  only  to 
the  general  law  of  this  country,  bnt  of  sit 
nations,  with  regard  to  injuries  of  this 
description,)  would  have  provided  a  more 
extensive  remedy  than  that  which  is  do« 
provided  by  this  act.  This  act  restrict!  the 
remedy  to  die  value  of  theveaael  and  fre^i^ 
and  so  for  materially  afleeta  Uie  ^powner. 
Then  the  question  which  at  once  arises 
upon  that  is,  whether  or  not  the  l^slatme 
of  this  country  would  have  a  right  to  re- 
strict the  privileges  which  foreign  ovnen 
would  enjoy  under  the  geneni  law  of 
nations,  and  say,  whenever  you  are  ma 
down  by  a  British  ship  upon  tiie  high  seas, 
if  you  seek  your  remedy  under  the  geonsl 
law  of  nations,  which  would  entitle  yea  to 
frill  damages  in  respect  of  all  the  injmy 
occasioned,  you  are  to  be  tied  down  by 
tSie  municip^  law  to  the  limited  iclirf  m 
have  thou^t  proper  to  give.  I  apprdiend 
Buch  a  construction  would  be  one  wfai^ 
in  the  worda  of  Dr.  Lnshington,  would  be 
the  last  one  he  ought  to  give.   It  wuraU 
be  an  attempt,  on  the  part  of  tiie  Bntiih 
legislature,  to  legislate  for  foreigners,  by 
tiling  away  those  rights  and  privileges 
which  they  enjoy  by  the  general  Uv 
which  gives  fall  compensation  for  damagee, 
and  to  tie  them  down  to  the  limited  R- 
medy  which  extends  simply  to  the  pro- 
perty of  the  owner  of  the  particular  ship 
whidi  has  inflicted  the  damage.  Sudi 
oourae  of  proceeding  would  be,  as  icgaidi 
many  countries,  extremely  inequitable  in 
every  point  of  view.    One  can  easily  eoo- 
ceive  tliat  the  legislature  of  this  naiioB,  a 
vast  maritime  nation  with  an  immeiiw 
commercial  marine,  may  lay,  looking  to 
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the  Itrge  nnmber  of  veneb  of  this  country 
plying  to  every  qncrter  of  t3ie  s^obe,  and 
along  erery  portion  of  the  eout,  the  chance 
H  aa  ftir  to  the  one  as  it  it  to  the  other  of 
dung  Mrioni  damage,  whereby  great  lost 
may  accine  to  shipowners  wit£  limited 
capital,  in  being  made  liable  for  the  neg- 
ligence of  their  aerrants  to  the  total  amount 
of  their  fortunes,  which>  no  donbt,  wonid 
be  to  discourage  the  employment  of  a  limit- 
ed amount  of  capital  in  the  mercantile  ma- 
rine, and  it  is  very  deairable  that  we  should 
curtail  the  principles  of  the  general  law  in 
settling  what  the  snffinmr  would  be  entitled 
to,  beotuse  every  one  of  you  may  in  tnni 
be  liable  to  the  chance  of  infliedng  the 
injiny  which  yon  are  in  turn  snffmng. 
Bat  it  would  be  a  rery  singular  restric- 
tion with  regard  to  other  nations  not 
so  cirenmataireed.    Independently  of  the 
general  connderation  of  the  impropriety 
of  restricting  the  mutual  rights  of  foreign- 
ers,  there  are  many  nations  in  Europe 
vith  a  much  more  limited  marine  than  onr 
own  who  sail  along  the  narrow  seas,  and 
sre  fiir  more  liable  to  suffer  than  to  commit 
injary,  from  the  large  description  of  vessels 
engaged  in  carrying  on  the  great  commerce 
of  this  country ;  and  it  would  be  unreastm- 
able,  I  think,  to  hold  that  there  waa 
any  intention  on  the  part  of  the  legislature 
to  say  that  any  Coragn  vessel,  whether 
it  belongs  to  Sweden,  Portugal,  Spain  or 
eny  other  country,  ia  to  be  limited,  in  its 
natural  right  to  recover  full  damages,  to 
the  amount  prescribed  by  the  act.  It 
■eerns  to  me  so  contrary  to  all  principle  to 
Adopt  such  an  interpretation,  that,  unless 
there  is  something  conclusive  upon  the 
general  frame  and  scope  of  the  act,  it  is 
impossible  to  arrive  at  such  a  construction. 
If  one  looks  to  the  general  frame  and 
acope  of  the  act,  no  doubt  it  somewhat 
&Tanrs  the  construction  of  the  plaintiffs. 
I  find  Dr.  Lushington  did  not  proceed 
upon  the  definition  of  the  word  "ship" ; 
he  was  aimply  determining,  aa  regards  the 
Tesael,  iHthont  retonoe  to  its  nationality, 
tiii^  {t  meant  anch  and  such  a  thing ;  and 
there  ia  nothing  from  which  I  can  judge 
whether  or  not  it  was  intended  that 
'*  ship,"  which  primd  facie  would,  I  appre- 
hend, have  meant  an  English  ship,  was  to 
have  a  la^r  and  more  general  signifi- 
cation ;  bat  when  you  come  to  the  divi- 


sional parts  of  the  act,  there  seem  to  be 
some  portions  which  specifically  point  to 
British  ships.    It  is  divided  into  several 
Parta ;  and  the  Second  Part  is  with  refer- 
ence to  British  ships,  their  ownership, 
measurement,  register  and  so  on.  Some 
sort  of  inference  may  be  raised  upon  that, 
that,  when  British  ships  are  not  named  in 
the  act,  ships  generally  are  to  be  intended, 
that  is  to  say,  all  ships.  The  Fourth  Part, 
which  relates  to  the  prevention  of  injury 
or  accident,  and  which  was  the  section 
that  Dr.  Lushington  had  to  consider  in  the 
case  of  the  ZoUverein,  says,  "  this  act  shall 
apply  to  all  British  ships,  and  all  foreign 
steamships  carrying  pasaengora  between 
places  in  the  United  Kingdom  ahall  be 
subject  to  all  the  provisions  contained  in 
the  Fourth  Part  of  this  act,  and  likewise  to 
the  same  provisions  with  respect  to  the 
certificates  of  masters  and  mates  thereof, 
to  which  British  ships  are  subject."  Really, 
if  you  consider  the  whole  of  the  wording, 
although  it  points  out  the  two  clauses,  it 
is  rather  favourable  for  the  contention  that 
foreign  ships  are  not  intended,  except 
where  specifically  adverted  to,  and  in  the 
case  where  they  are,  you  find  it  is  a  most 
reasonable  act  of  legislation,  and  not 
contrary  to  any  of  those  principles  to 
which  I  have  been  referring.    It  alludei 
to  steamships  carrying  passengers  from  one 
port  of  the  United  Kingdom  to  the  other. 
Nothing  can  be  more  reasonable  than  for 
any  country  to  say,  when  yon  are  passing 
along  our  seas  from  port  to  port,  you  shall 
be  subject  to  the  rules  and  regulations 
which  our  country  thinks  fit  to  impose 
npon  all  who  are  either  occasioning  or 
suffering  hazard  or  damage.    Then  the 
other  clause,  which  is  the  very  clause  under 
which  the  plaintiffs  in  the  Admiralty  Court 
are  proceeding,  and  which  the  pifuntiffs  in 
equity  now  seek  to  restrain,  is  a  special 
clause,  pointing  to  what  is  to  be  a  remedy 
in  case  of  foreign  ships,  and  therefore  again 
thawing  by  that  special^  the  intention  of 
the  legitlature  ao  fiu  to  deal  only  with 
fordgn  ahipt,  to  the  extent  that  it  ia  na< 
sonable  and  right  they  should  be  dealt 
with  in  the  manner  provided  for.  Nothing 
can  be  more  right  and  reasonable  than  that, 
if  you  find  Uie  ship  of  the  wrongdoer 
witiiitt  your  jurisdiction,  you  should  lay 
hold  of  the  vessel,  in  order  to  enable  yon 
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to  bring  tbe  wrongdoer  to  do  yon  inoh 
justice  as  should  be  arrived  at.  In  that  case, 
if  no  bail  were  given,  it  wonid  result  in 
the  sale  of  the  ship ;  but  if  bail  were  given, 
lie  would  subject  himaelf  to  the  general 
jurisdiction  of  the  Courts  of  this  country. 

X  ought  to  mention  what  was  referred  to 
in  Mr.  Amphlett's  aignment,  that  there  fn 
other  passages  in  ^e  act,  audi  as  tboie 
Teferriog  to  salvage  and  pilotage,  in  which 
tbe  words  "foreign  ships"  are  not  intro- 
duced, tbe  word  "  ship  "  alone  being  gene- 
rally used.  As  to  that,  all  I  can  say  is, 
that  it  is  not  by  any  means  thoroughly 
clear  to  my  mind  that  this  section  would 
have  a  general  and  necessary  application 
to  all  foreign  ships,  but  if  it  had,  it  could 
only  arise  from  Uie  circumstance  on  which 
the  ai^;nment  is  baaed,  namely,  that  the 
necessary  construetioa  of  the  clause  itself 
afaewa  that  every  ship  is  indicated,  and 
that  there  again  the  right  would  arise  from 
thwe  being  a  neeesaty  for  dealing  with 
that  which  takes  place  on  our  own  shores, 
and  within  the  immediate  purview  and 
proper  jurisdiction  of  our  own  legislature  ; 
for  instance,  in  the  case  of  salvage  and 
wrecks  upon  the  British  shores,  it  would 
he  very  reasonable  that  the  legislature 
should  deal  with  that  in  any  manner  it 
might  think  proper ;  and,  again,  with  re- 
gard to  British  pilots,  they  are  men  who 
have  to  be  regulated  of  necessity  by  a 
eertain  amount  of  legislation ;  and  also 
with  reference  to  any  dues  and  the  like 
which  may  hare  to  be  paid  for  the  user  of 
that  whicE  is  upon  our  own  shores,  and 
with  reference  to  the  piloting  of  ships 
within  the  narrow  seas  which  axe  a  part  of 
the  realm  of  Great  Britain  within  our  own 
jurisdiction.  There  the  nature  of  the  ease 
would  indicate  of  itself,  that  you  are  about 
to  deal  with  that  which  may  be  a  proper 
subject  of  legislation  in  this  country. 

I  have  considered  only  the  question 
between  a  ship  of  this  country  and  a  ship 
of  a  foreign  country  ;  but  the  notion  that 
the  legislature  could  be  contemplating  a 
restriction  of  natural  rights  as  between 
two  mariners  of  a  foreign  country  on  the 
high  seas  is  still  more  startling  than  that 
which  would  presume  an  intention  to  deal 
with  those  foreigners,  when  those  who  are 
affected  by  their  act  should  be  themselves 
British.    It  seems  to  me  that  it  would  bo 


a  piesumption  of  a  most  singular  cfaanetsr 
to  suppose  that  there  was  any  iatentkni  to 
frame  a  contract  contrary  to  the  natonl 
law,  as  Iiord  Stowell  expresses  it,  betwsea 
two  foreigners,  whom,  <^  course,  the 
latnre  would  have  no  ri^t  to  affeet  in  say 
manner,  either,  on  the  one  hand,  by  r^o- 
lating  the  natmsl  Jaw,  or,  on  tbe  oAer,  by 
interfering  with  the  peculiar  munidpd 
law,  if  I  may  so  term  it,  that  those  two 
foreigners  would  have  recourse  to  in  their 
dealings  with  each  other.  Upon  this  pait 
of  the  case,  I  ought  to  observe,  it  was  eoa- 
tended,  that  the  Ux  fori  should  prevail  on 
the  general  ground  on  which  the  lex  fan 
is  held  to  operate.  I  apprehend  that  it  is 
clearly  laid  down  by  Dr.  Lushiagton  in 
the  case  of  the  Zollverein  that  the  kx  fari 
has  application  (and  he  cites  with  appro- 
bation Mr.  Justice  Story's  work  upoD  that 
subject)  to  everything  concerning  the  fom 
of  pTowdlue,  but  none  whatever  to  the 
substance  of  tite  proceeding  itsdf;  andaa 
act  which  says  tliat  dami^  shall  he  limited 
to  a  given  amount  is  evidently  an  act  whiek 
deals  with  the  substance  and  not  with  the 
form  of  the  procedure  in  any  way.  It,  is 
effect,  forms  a  contract :  whueas  by  the 
natural  law  you  would  be  entitled  to  dam- 
ages to  the  amount  of  the  damage  yoa 
have  sustained,  this  act  imposes  upon  sU 
those  persons  upon  whom  it  can  unpose 
such  a  contract,  that  is  to  say,  upon  aU  its 
own  subjects,  that  you  ah^  not  reeow 
that  which  the  ordinary  law,  the  common 
law,  as  we  should  call  it  here  in  England, 
would  give  you,  but  it  imposes  upon  yon 
a  contract  that  yon  shall  be  entitled  imly 
to  the  amount  Af  the  value  4^  the  vessel 
which  has  done  the  damage,  and  the  freie^t 
due  or  to  grow  due  during  the  voyage. 

I  will  now  consider  the  wordi^  of 
the  section  itself,  so  ffu-  as  it  throwa  any 
light  upon  the  particular  point  which  is 
now  in  issue.  The  Ninth  Part  commeseei 
by  declaring  what  the  liability  shall  be.  It 
says,  **  the  Ninth  Fart  of  this  act  shall  api^y 
to  the  whole  of  Her  Majesty's  dominions." 
That  1  apprehend,  in  itself,  is  rather  on- 
favourable  to  the  contention  of  the  plain- 
tiSb  than  otherwise,  as  indicating  untplX 
what  one  would  expect  d  priori,  that  it  i> 
not  intended  to  oonfine  the  opoation  of 
the  act  to  Great  Britain,  but  to  extend  thii 
portion  of  it  to  the  whole  of  Her  Mifjeaty'k 
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^tnioDS,  and  to  all  thoie  who  may  be 
direlliig  in  the  eoloniea*  ai  wall  aa  in  thla 
eaaatrj ;  but,  certainly,  it  can  have  nothfaig 
&Tnnbla  to  the  plaintiffs*  contention  in 
itt  coittniction,  aa  applying  to  anything 
stall  that  takes  place  beyond  that  sphere, 
•Mioagh  H  may  not  be  ioconsistent  with 
the  plsindffs'  contention  that  when  the 
litigadoD  is  within  Her  Majes^'s  domi- 
niont  it  is  to  be  applied  to  that  litigation. 
Tlien,  the  first  part  of  the  dOSrd  section 
begins  thus :  "  No  owner  of  any  sea-going 
■hip  or  share  therein  shall  be  liable  to  make 
good  any  loss  or  damage  that  may  happen 
vitbout  bia  actual  &iilt  or  prrvity  of  or  to 
any  of  the  fiiUowing  things,  that  is  to  say, 
first,  of  or  to  any  goods,  merchandise  or 
any  thinga  whatsoever  taken  in  or  put  on 
board  any  sndi  ship,  by  reason  of  any  fire 
happening  on  board  such  ship;  second- 
ly, of  or  to  any  gold,  ailver,  diamonds, 
watches,  jewels  or  precious  stones  taken 
ia  or  put  on  board  any  such  ship,  by  reason 
of  any  robbery,  embezalement,  making 
awaj  with  or  secreting  thereof,  unless  the 
owner  or  shipper  thereof  has,  at  the  time  of 
thippittg  the  same,  inserted  in  his  bills  of 
la^ng,  or  otherwise  declared  in  writing  to 
the  master  or  owner  of  audi  ahip  the  true 
nature  and  valne  of  such  articles,  to  any 
extent  whatever."    Now  it  would  be  a 
most  aingolar  limitation  for  us  to  impose 
vpou  a  foreigner,  if  wa  were  to  say  that  no 
wrility  iriiaterer  akonld  be  incurred  by 
die  owner  in  eaae  of  tlioae  things  h^pen- 
iag  without  his  fiiult  or  privity.    It  does 
not  apply  to  running  down  so  much  aa  it 
does  to  embeBslement  or  fire,  and  there  is 
ootfaing  to  lead  one  to  the  supposition  that 
foreign  veaaels  were  under  consideration. 
The  504th  section  is  the  one  in  question  : 
*'  No  owner  of  any  sea-going  ship  or  share 
therein  shall  in  cases  where  all  or  any 
(tf  the  following  events  occur  without  hu 
actual  fiiult  or  privity,  that  is  to  say,  first, 
a^iera  any  loaa  of  life  or  personal  injury  is 
caused  to  any  person  being  eairied  in  any 
mdi  ahip;  secondly,  where  any  loaa  or 
damage  ia  caused  to  any  goods,  merchan- 
disa  or  othw  things  whatsoever  on  board 
any  inch  ship ;  thirdly,  where  any  loss  of 
liCe  or  personal  injury  is  by  reason  of  the 
improper  navigation  of  such  sea-going  ship 
aa  aforeaaid,  cauaed  to  any  person  carried 
in  any  olher       or  boat ;  fourthly,  where 


any  loss  or  damage  is  by  reason  of  such 
improper  navigi^ion  of  auch  aea-golng  ahip 
aa  aforesaid,  caused  to  any  otbor  ahip  or 
boat,  or  to  any  other  goods,  mezehandiae 
or  other  things  whatsoever  on  board  any 
other  ship  or  boat,"— that  is  the  clause  in 
question,—"  be  answerable  in  damages  to 
any  extent  beyond  the  value  of  his  ship 
and  the  freight  due,  or  to  grow  due,  in 
respect  of  such  ship  during  the  voyage, 
which,  at  the  time  of  the  happening  of  any 
such  events  as  aforesaid,  is  in  prosecution 
or  contracted  for."  Now  it  would  seem,  as 
I  said  before  upon  the  principle  I  have 
endeavoured  to  enuninate,  very  singular, 
that  it  should  be  supposed  that  the  legis- 
lature intended  to  cut  down  the  right  of 
any  foreigner  aa  between  hhnself  and  a 
Britbh  owner,  and  still  more  between  him- 
self and  another  owner  of  another  country, 
to  this  particular  and  limited  remedy. 
Then  comes  at  the  end  of  this  clause  a  pas- 
sage which  is  of  great  importance,  unques- 
tionably, in  construing  the  whole  section. 
It  says,  '*  Where  any  sneh  liability  as  afore- 
said is  incurred  in  respect  of  loss  of  life  or 
personal  injury  to  any  passenger,  the  valne 
of  any  such  ship  and  the  freight  thereof 
shall  not  be  taken  at  leas  than  161,  per 
registered  ton."  There  you  have  at  once 
a  limit  which  clearly  refers  and  can  refer 
mly  to  British  vessels.  The  registered 
ton  ia  aaentained  by  British  law,  and  by  a 
very  peeuliar  and  minute  seriea  of  direo- 
liona.  I  am  not  aware  whether  it  ia  the 
factor  not,  in  every  other  country,  that  the 
ships  are  r^stered  by  the  ton.  I  believe 
they  are  not  registered  by  sach  an  artificial 
mode  of  calculation  as  that  by  which  the 
tonnage  of  our  navy  is  ascertained ;  it  is 
of  a  character  extremely  artificial,  not  re- 
cognised by  foreigners,  and  as  to  which 
it  would  be  extremely  difficult  for  any- 
body to  arrive  at  a  conclusion,  in  caae  of  an 
accident,  whether  or  not  the  tonnage  was 
capable  of  being  ascertained. 

Therefore  it  is  quite  plam  upon  that 
section,  that  in  legislatmg  on  these  mattm 
there  ia  a  contract  made  with  those  who 
are  injured,  that  they  shall  not  proceed 
against  the  owner  for  more  than  a  certain 
amount  of  damage ;  but  there  is  still  ^ven 
this  further  advantage,  whilst  restricting 
your  common-law  right,  that  if  you  are  a 
person  injured  in  limb,  or  the  executors  of 


Digitized  by 


i 


606 


COURTS  OF  CHANCERY: 


CNbw  BMW 


a  person  whose  life  is  lost,  then  yon  shall 
have  that  injury  rated  at  15i.  per  ton.  Now, 
how  could  any  person  who  had  been  in- 
jured by  a  foreign  vessel  ever  exercise 
a  right  of  that  description  T  In  tiie  first 
place>  it  is  by  no  means  clear,— on  the  con- 
trary, I  apprehend  it  would  not  be  accord- 
ing to  what  is  termed  the  natnrsl  law,  that 
law  which  gOTems  all  dvilixed  nation^ — 
that  any  compensation  for  loss  of  life  should 
he  obtained  at  all.  It  is  not  the  common 
law  of  this  country,  however  reasonable  it 
may  be,  that  where  a  person's  life  is  lost  his 
executors  should  obtain  a  remedy  for  that 
loss.  I  apprehend  the  same  rale  would 
apply  with  reference  to  the  general  law  of 
moat  European  nations ;  and  therefore  the 
very  circumstance  of  finding  this  provision 
as  to  life  is  a  strong  indication  of  what  the 
intention  of  the  legislature  was  in  laying 
down  rules  for  the  restriction  of  damages, 
via.  that  it  should  be  applicable  to  British 
ahippingi  and  British  shipping  only. 

Now  as  to  the  mode  of  procedure,  there 
is  an  elaborate  series  of  provisions  in  case 
of  loss  of  life,  and  so  on,  which  would  have 
no  applicaUon  whatever  to  any  foreign 
jurisdiction.  It  seems,  if  you  are  capable 
of  finding  a  defendant,  you  are  to  sue.  It 
does  not  in  the  least  contemplate  the  case 
of  a  foreigner  being  the  party  interested  ; 
in  case  of  loss  of  life,  foreigners,  except  for 
this  act  of  parliament,  would  be  under  no 
liability  whatever,  llien  there  are  roles 
afterwards  laid  down  with  reference  to  the 
distribution  and  amngement  of  damages ; 
and  then  you  come  to  a  clause,  the  only 
clause  which  creates  any  posnUe  doubt,  as 
it  seems  to  me,  upon  ibe  construction  of 
the  act ;  "  that  nothing  in  this  act  con- 
tained shall  be  construed  to  lessen  or  take 
away  any  liability  to  which  any  master  or 
seaman,  being  also  owner  or  part  owner 
of  the  ship  to  which  be  belongs,  is  subject 
in  his  capacity  of  master  or  seaman,  or  to 
extend  to  any  British  ship,  not  being  a 
recognized  British  ship  within  the  meaning 
of  this  act."  The  argument  of  course 
upon  that  is,  that,  unless  the  whole  section 
was  intended  to  apply  to  foreign  shipping, 
the  mentioning  of  any  BriUsh  ship  here 
would  be  entirely  unnecessary  ;  the  legis- 
lature would  have  said  it  shall  not  extend 
to  any  ship  not  recognized  as  a  British 
ship,  that  there  is  no  necessity  to  name 


British  ships  at  all,  because  if  yon  said 
"  any  ship  which  is  not  a  recognised  Bd* 
tish  ship  within  the  meaning  of  the  set" 
should  not  be  included,  nobody  would  erer 
dream  of  a  foreign  ship  being  intended, 
•ad  the  introduction  of  a  Britiah  ship  wonld 
be  superfiuoos.  But  that  seems  far  too 
small  a  pcnnt  to  lay  hold  of  in  the  wording 
of  this  act  to  override  those  higher  prin- 
ciples of  construction  which  nec^sarily,  ss 
it  appears  to  me,  govern  the  ease,  as  tiiey 
are  laid  down  in  the  judgment  of  Dr. 
Lushington  in  the  ease  of  the  ZoUwerem. 
I  may  observe,  that  it  is  very  singular,  ce^ 
tainly,  that  in  the  short  report  we  have  of 
the  Carl  Johan^  the  section  which  Hr. 
Amphlett  has  this  morning  referred  to, 
and  which  would  seem  in  itself  to  be  suffi- 
ciently conclusive  of  the  matter,  does  not 
appear  to  have  been  noticed ;  and  it  ii 
also  somewhat  remarkable  that  Dr.  Lud- 
ingtm,  in  the  ease  of  the  ZUhtreiH,  doss 
not  refer  to  that  partieular  division  of  ths 
act  which  he  was  then  dealing  with,  hdog 
expressly  applicable  to  foreign  vessels  m 
a  certain  qualified  character,  which  was  not 
the  character  of  the  vessel  then  under  his 
consideration.  He  remarks  upon  a  portion 
of  the  argument  of  Dr.  Twiss  upon  thst 
subject ;  but  he  does  not  remark  diat  thst 
particular  part  of  the  section  was  to  be 
confined  to  a  certain  class  of  vessds,  such 
as  coasting  vessels  which  ply  from  port  to 
port ;  but  at  the  same  time  I  have  the  great 
advantage  of  having  such  minds  as  those 
of  Lord  Stowell  and  Dr.  Lnahiagtoo,  so 
peculiarly  competent  to  deal  with  ques- 
tions of  international  law  of  this  descri^ 
tion,  upon  the  general  priociplea  wlu^ 
ought  to  regulate  me  in  deciding  this  case ; 
and  I  decide  entirely  upon  those  general 
principles  which  to  my  mind  render  it 
proper  that  every  Court  of  judieatme 
should  consider  that  the  legislature  of  the 
country  is  simply,  unless  otherwise  ex- 
pressed, to  regulate  those  rights  which 
exist  between  its  own  subjects,  and  tiiat 
it  never  can  be  a  sound  rule  in  construing 
our  statutes,  unless  bom  absolute  neocs- 
dty,  to  suppose  that  there  is  any  intention 
to  restrict  or  eplarge  the  rights  of  fore^- 
ers.  I  think  there  was  no  intention  on 
the  part  of  the  legislature  to  interfere  with 
the  rights  of  a  foreigner  in  respect  of 
matters  occurring  oat  of  the  jurisdiction  of 
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Ae  Conite  of  Gnat  Britain,  aa  between 
Idiuelf  and  one  of  onr  own  rabjecta,  and 
still  less  to  r^pilate  the  rights  as  between 
two  foreigners  of  another  state  with  regard 
to  any  nutter  happening  wholly  out  of  the 
jnrisdiction  of  the  Courts  of  this  country ; 
ud  I  hold  further,  that  with  regard  to  the 
t^ulation  of  the  rights  hy  the  statute 
before  me  now,  nothing  whatever  is 
done  which  can  be  considered  as  merely 
regulating  the  form  of  judicial  proceeding ; 
thst  that  which  is  done  is  to  regulate  the 
liability  of  the  owner  of  the  vessel;  to 
Rfolate  the  very  enbstanee  of  the  matter 
in  respect  of  whidi  the  judicial  prooedore 
Is  to  take  place ;  and  therefore  it  is  that  the 
lex  fori  cannot  prevail  in  such  a  case.  It  is 
Ibonded  upon  a  particular  species  of  legal 
contract ;  that  legal  contract  cannot  he  im- 
posed as  between  a  subject  of  this  country 
and  a  foreigner,  and  still  less  can  it  1m 
imposed  upon  two  foreigners,  whose  rights 
must  be  governed  by  entirely  different 
.  prinriples.    I  have  not  commented  upon 
the  fact  alluded  to  by  Mr.  Amphlett,  that 
the  law  of  America  is  identical  with  the 
law  of  this  country.     As  to  that,  it  is 
a  ftct  to  be  averred  and  proved,  and,  of 
eomM^  if  tliat  law  is  so  averred  and  proved, 
a  ease  of  a  different  description  might  be 
made  aa  between  the  foreign  owners.  The 
proper  course  will  be  to  allow  the  demurrer, 
without  liber^  to  amend  against  all  the 
English  owners,  and  with  liberty  to  amend 
against  the  Americans  (1),  aa  it  is  sug- 
gested that  there  is  a  proper  case  to  be 
tried  upon  the  law  as  between  the  Ame- 
lieaau  themselves. 

May  22,  24. —  From  the  above  deci- 
sion die  plaintiffs  appealed;  and  at  the 
opening  of  the  aigument  the  following 
adnaiarion  was  agraed  upon:— That  the 
collision  oecniTed  in  the  Irish  Channel,  on 
the  hi^  seas  between  Tnskar  and  Bam- 
atmple;  tiiat  both  ships  then  belonged, 
and  the  Tmearora  still  belongs,  wholly  to 
citiKens  of  the  United  States  of  North 
America,  and  that  both  ships  are  to  be 
r^nrded,  as  respects  Great  Britain,  as 
fcM-e^n  ships.  Upon  this  bads  the  ease 
was  argued  on  appeal. 

(1)  It  ^peued,  however,  that  none  of  the  Ame- 
liCMi  ovneis  had  dennured. 


The  Solieitor  General,  Bfr.  Ampkleit 
and  Mr,  Charlet  HaU  were  for  the  appel- 
lants, citing,  in  addidon  to  several  of  the 

authorities  relied  on  by  the  plaintifi  in 
the  court  below,  the  following  cases  :— 
The  British  Linen  Company  v.  Dnm- 

mond,  10  B.  &  C.  903. 
Den  T.  Lippman^  5  CI.  &  F.  1. 
Lopea  V,  Burtlem,  3  Moore  P.C.  300. 
De  Vega  v.  Vtanna,  1  B.  &  Ad.  284. 
Lertmx  v.  Brown,  12  Com.  B.  Rep. 

801 ;  s.  e.  22  Law  J.  Bep.  (h.b.) 

CP.  1. 

The  Ferwn,  1  Rob.  Adm.  Rep.  816. 
Statuiet  58  Geo.  8.  e.  159.  and  17 
4>  18  Viet.  0. 104. 

Jtfr.  W.  M,  Jamee  and  Mr.  G.  M. 
Giffard  cited,  bnides  the  eases  relied  on  in 
the  court  below — 

The   GHnubjf,  cited  in  Dr.  Pratt's 
New  Admiralty  Regulations. 

The  SoUeitor  General  was  beard  in 
reply. 

June  12. — LoftD  Justice  Knight  Bruce. 
— The  first  two  paragraphs  in  the  bill  in 
this  cauae  are  thus  worded  : — "  On  the 
S8th  of  April  1857,  a  eoUision  took  place 
between  ue  American  ship  Taeearora,  of 
which  the  plaintifih  are  owners,  and  an 
American  ship  called  the  Andrew  Fottert 
shortly  after  which  collision  the  Andrew 
Foster  foundered,  and  was,  together  with 
the  cargo  laden  thereon,  lost.  In  respect 
of  the  loss  of  the  said  ship  the  plaintiffs 
are  answerable  in  damages  to  the  extent 
and  in  manner  mentioned  in  Fart  IX.  of  the 
Merchant  Shipping  Act,  1854;  that  is  to 
say,  to  the  extent  of  the  value  of  the  7Vw- 
earora,  and  the  freight  due  or  to  grow  due 
in  respeet  of  her  then  voyage ;  such  value, 
however,  is  insufficient  to  answer  all  the 
claims  made  or  which  may  be  made  a^ptinst 
the  plaintifia  in  respect  of  the  loss  of  the 
said  ship  Andrew  Foaler"  There  is  no 
statement  in  the  bill  of  the  place  where,  or 
any  place  near  which,  the  Sieged  collision 
happened,  but  it  was  agreed  between  the 
counsel  that  it  should  be  deemed  to  have 
happened  at  sea,  in  the  Irish  Channel, 
between  Tuskar  and  Barnstaple,  and  they 
also  agreed  that  the  vessels  should  be  taken 
Bi  having  belmged,  and  the  Tmeearora  aa 
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gtill  belonging,  wholly  to  oitiseni  of  the 
United  States  of  Amezlca,  and  thAi  boUi 
diipe  with  regud  to  Gxeat  Britain  mait  in 
emy  sniBe  be  «nuideired  ai  foieign  ves- 
aela.  The  qoesticm  is,  whethisr  the  604th 
and  514th  sections  of  the  Uerohant  Ship- 
ping Act,  1854,  (the  17  &  18  Vict.  e.  104.), 
or  either  of  them,  ought  to  be  eonstnied  as 
applying  to  such  a  case  ;  at  least  the  plain- 
tiffs, the  appellants,  have  not,  nor  could 
they  reasonably  have  contended  that  their 
bill  has  any  foundation,  unless  tboae  tvo 
sections,  or  one  of  them,  ought  to  be  so  inter- 
preted; andlam  of  opinion,  consideringthe 
state  of  the  law  of  this  oonntry  immediately 
before  the  passing  of  the  ac^  and  consider- 
ing the  context,  that  we  ought  not  so  to 
eonstnie  the  504th  and  51451  secticma,  or 
either  of  them.  In  other  words,  the  lan- 
guage of  the  statute  does  not  spp«ar  to 
me  to  shew  that  any  provision  was  in- 
tended to  be  made  by  either  of  the  two 
sections  for  the  case  of  damage  done  at 
sea  by  a  vessel  in  every  sense  foreign,  to 
another  vessel  in  every  sense  foreign,  or 
to  her  cargo.  I  assume  the  plaintiffs 
would  have  been  right  if  both  the  Tutea- 
rora  and  the  Andrew  Foster  had  been 
British  in  ownership  and  character,  all 
things  dse  bang  the  same ;  nor  do  I  say 
whether  the  plaintifis  woold  have  been 
right  or  wnmg,  if  one  only  of  the  two 
ships  had  been  oi  that  description,  or  if 
die  collision  had  happened  in  a  British 
river  or  a  British  port.  Bat  as  the  ftets 
ars>  Uie  pluntiffh  seem  to  me,  I  repeat,  to 
have  no  case  here.  Stress  was  laid  by 
the  learned  counsel  on  the  word  "British" 
in  the  516th  section,  where  it  is  first  used 
— a  circumstance  which,  however,  in  my 
opinion,  does  not  assist  them.  I  consider 
it  to  be  clear  that,  independently  of  that 
word,  the  pluntiffs  are  not  within  the  act, 
and  we  should,  I  think,  be  giving  an  un- 
due and  improper  effect  to  it  were  we  to 
hold  that  it  changes  the  constnicUon  of 
the  statute  fbr  the  purpose  in  contention ; 
ncHT,  in  saying  this,  do  I  forget  the  hm- 
gnaga  of  the  18th,  19tfa,  106th.  109th  and 
291st  sections,  the  preamble,  the  interpre- 
tation clause,  the  expression  of  the  5th 
section,  the  527th,  528th,  and  529th  sec- 
tions; and  the  statute  of  the  17  &  18 
Vict,  0.  ISO.  (the  Merchant  Sliipping  Acta 
Repeal  Act,  1854).  The  ^ce  ChanoeUor 


having  allowed  the  demtirrer,  that  ded- 
sion  oog^t  not  in  my  judgment  to  be  Ha- 
turbed. 

LoBD  Joancn  Thahxr.— After  hsmsg 
given  this  ease  very  attentive  amndtntiuB, 
I  have  come  to  the  same  eondnaon  si 
my  learned  Brother  and  iJie  Tloe  Chsa- 
c^or  have  arrived  at,  and  am  of  opinion 
that  this  demurrer  was  properly  sllowed. 
This  bill  is  filed  by  American  ownen  of 
an  American  ship,  against  the  owners  of 
another  Americui  ship,  also  American!, 
and  the  owners  of  the  cargo  on  bosrd  the 
latter  ship,  stating  a  collision  between  the 
two  ships,  by  which  the  latter  of  them 
was  sunk,  and  praying  to  have  the  vslae 
of  tiie  plaintifiii*  drip,  and  of  the  finght 
for  her  voyage,  ascertained  and  appor- 
tioned between  the  parties  interested  in 
the  ship  and  cargo  lost  by  the  eollin»( 
and  to  restrain  proceedings  against  the 
plaintiffs  in  respect  oS  the  damages  in- 
curred by  the  defendants.  The  plaintift 
can  only  be  entitied  to  this  relief  if  they 
can  bring  the  case  within  the  provisions  of 
the  514th  section  of  the  Merchant  Ship- 
ping Act  of  1854,  and  the  question,  tha» 
fore  is,  whether  that  act  extends  to  a  cbh 
of  collision  between  foreign  ships,  of  wliidi 
the  owners  are  foreigners.  This  set  is 
divided  into  several  Parta,  each  of  which 
relates  to  a  distinct  and  independent  brsndi 
of  the  Merchant  Sliipping  law.  The  set, 
indeed,  may  well  be  conndeied  aa  onhody- 
ing  several  distinct  acts  in  one  act,  aid 
one  part  of  tJie  act  throws  no  foiAex  light 
upon  the  other  parta  of  it  than  would  be 
cast  upon  them  by  the  existence  of  other 
separate  and  distinct  ^enactments  to  the 
same  effect.  It  is  upon  the  Ninth  Fart  of 
this  act,  with  the  light  thrown  upon  it  by 
the  other  parts  of  the  act,  and  with  the 
aid,  of  course,  of  the  interpretation  clause, 
which  applies  to  the  whole  act,  thst  the 
question  now  before  us  depends.  TbU 
ninth  part  of  the  act  relates  to  the  "lis- 
bility"  of  shipowners.  It  first  piorides 
that  this  part  of  the  aet  shall  apply  to  the 
whole  of  Her  Majesty's  dominions,  whidi 
I  take  to  mean  so  more  than  that  it  is  to 
be  in  force  thronghont  those  dominitms. 
It  then  lays  down  the  mlea  which  are  to 
govern  the  liability  of  shipowners.  It 
next  points  out  the  course  of  procedure, 
and  then  it  winds  up  with  a  linutii^  pro- 
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Tision,  ipeeifying  tome  cases  to  which  this 
part  d*  the  act  is  not  to  apply  or  extend. 
In  constroiag  this  part  of  the  act  we 
ongiit,  I  think,  in  the  first  place  to  con- 
lider  to  what  cases  the  rules  which  are 
bid  down  were  meant  to  extend,  and  then 
what  is  the  effect  of  the  limiting  provision ; 
fiirno  fair  judgment  can  be  formed  as  to 
the  effect  of  that  provision  until  it  is  known 
to  what  the  limit  was  intended  to  be 
^iplied.   To  what  caaea,  then,  were  those 
nla  intended  to  extend  ?    They  axe  con- 
tained in  the  fiOSrd  and  504th  sections 
of  the  act,  which  are  as  follows:—"  No 
owner  of  any  seagoing  ship  or  share  therein 
shall  be  liable  to  make  good  any  loss  or 
damage  that  may  happen  without  his 
actual  fault  or  privity  of  or  to  any  of  the 
following  things  (that  is  to  say) :  of  or  to 
any  goods,  merchandise  or  other  things 
whatsoever  taken  in  or  put  on  board  any 
ineb  ship,  by  reason  of  any  fire  happening 
on  board  such  ship ;  of  or  to  any  gold, 
nlver,  diamonds,  watches,  jewels  or  pre- 
cious stones  taken  in  or  put  on  board  any 
neh  ship,  by  reason  of  any  robbery,  em- 
beulement,  making  away  with  or  secreting 
duieof,  anleas  the  owner  or  shipper  thereof 
has  at  the  time  of  shipping  the  same  insert- 
ed In  his  bills  of  lading  or  otherwise  declared 
in  writing  to  the  master  or  owner  of  such 
ship  the  true  nature  and  value  of  such 
articles."    Then  the  504th  section  is  in 
these  terms :  "  No  owner  of  any  seagoing 
ship  or  share  therein  shall,  in  cases  where 
all  or  any  of  the  following  events  occur 
without  bia  actual  fault  or  privity— that  is 
to  say,  where  any  lost  of  life  or  personal 
iignry  is  cansed  to  any  person  being  carried 
in  rach  ship ;  where  any  damage  or  loas  ia 
eanaed  to  any  goods,  merchandise  or  other 
diiogs  whatsoever  on  board  any  such  ship ; 
where  any  loss  of  life  or  personal  injury 
is,  by  reason  of  the  improper  navigation 
of  such  seagoing  ship  as  aforesaid,  caused 
to  any  person  carried  in  any  other  ship  or 
boat ;  where  any  loss  or  dunage  is  by  rea- 
son of  any  such  improper  navigation  of 
such  seagoing  ship  as  aforesaid  caused  to 
any  other  ship  or  boat,  or  to  any  goods, 
movhandise  or  other  things  whatsoever  on 
board  any  other  ship  or  boat — be  answer- 
ible  in  damagies  to  an  extent  beyond  the 
value  of  his  ship  and  the  fireight  due,  or 
to  grow  due,  in  respect  of  such  ship  during 
Bn  SiaiK,  XXVIL— CHAsa 


the  voyage  which  at  the  time  of  the  hap- 
pening of  any  auch  events  as  aforesaid  is 
in  prosecution  or  contracted  for,  subject  to 
the  following  proviso  (that  is  to  say),  that 
in  no  case  where  any  such  liability  as 
aforesaid  is  incurred  in  respect  of  loas 
of  life  or  personal  injury  to  any  pas- 
senger shall  the  value  of  any  such  ship 
and  the  freight  hereof  be  taken  to  be 
less  than  152.  per  registered  ton." 
And  the  614th  section  provides  that 
"in  cases  where  any  liability  is  alleged, 
and  actions  are  brought,  persons  may  come 
to  a  Court  of  equity  to  have  the  value  as- 
certained." And  the  515th  section  is,  that 
"  all  sums  of  money  paid  for  or  on  account 
of  any  loss  or  damage  in  respect  whereof 
the  liability  of  the  owners  of  any  ship  is 
limited  by  the  Ninth  Fart  of  this  act,  and 
all  costs  incurred  in  relation  thereto,  may  be 
brought  into  account  among  part  owners  of 
the  same  ship,  in  the  same  manner  as  money 
disbursed  for  the  use  thereof."  Now,  the 
words  of  these  sections,  the  503rd  and 
fi04tii,  are  no  doubt  wide  and  extensive. 
The  words  "any  sea-going  ship,"  con- 
strued with  rderenee  to  the  interpretation 
clause,  would  embrace  every  vessel  navi- 
gating the  sea  which  is  not  propelled  by 
oars.  But  it  does  not  follow,  because 
general  words  are  used  in  an  act  of  par- 
liament, that  every  case  which  falls  within 
the  words  is  to  be  governed  by  the  act. 
It  is  the  duty  of  Courts  of  justice  so  to 
constroe  the  words  as  to  carry  into  effect 
the  meaning  and  intention  of  the  legisla- 
ture. We  had  occasion  very  much  to 
consider  this  point  in  the  case  of  Haukiiu 
T.  OatlureoU  (2),  in  whieh  case  we  re- 
stnuned  the  effect  of  geiwnl  words  in  the 
act  on  which  that  ease  depended ;  and 
there  are  many  other  cases  in  the  hooks  to 
the  same  effect,  some  of  which  are  referred 
to  in  that  case,  and  others  of  which  are  not 
there  referred  to,  but  are  to  be  found  in 
Fin.  Jbr.  under  the  tide  "Statutes."  Was 
it,  then,  the  intention  of  the  legislature  that 
the  general  words  contained  in  the  sections 
to  which  I  have  referred  should  extend  to 
the  case  of  a  collision  between  foreign  ships 
owned  by  foreigners  ?  I  think  that  it  was 
not.  This  is  a  British  act  of  .parliament, 
and  it  is  not,  I  think,  to  be  presumed  that 

(2)  6  De  Oex,  M.  &  O.  1 1  ■.().  24  Law  J.  Rep. 
(ha)  Chane.  M2. 

41 


Digitized  by 


eio 


COURTS  OF  CHANCERTi 


[Nb«  Seuii 


the  Britiah  parliament  could  intend  to 
legislate  as  to  the  rights  and  Hahilities  of 
foreigners.  In  order  to  irarrant  such  a 
conclusion,  I  think  that  either  the  words  of 
the  act  ought  to  he  express  or  the  context 
of  it  to  be  very  clear.  The  circumstance 
of  foreign  vessels  being  affected  by  some 
other  parts  of  the  act  was  relied  on  on  the 
part  of  the  appellants,  in  support  of  their 
argDineot  that  they  were  intended  to  be 
included  in  this  part  of  the  act  also ;  but 
the  parts  of  the  act  which  affect  foreign 
vessels  apply  to  different  subjects,  and  may 
well  rest  on  different  considerations,  and 
this  part  of  the  appellants'  argument  is 
not  therefore,  I  think,  entitled  to  any 
weight.  Another  consideration  which,  as 
it  seems  to  me,  bears  strongly  upon  the 
construction  to  he  put  upon  the  general 
words  of  these  sections  of  the  act  is,  I 
think,  Aimished  by  considering  the  source 
from  which  these  sections  are  derived. 
They  are  plainly  taken  from  the  53  Geo.  3. 
e.  149,  and  the  prior  acts  on  which  that 
■tatnte  was  founded,  and  those  acta  had 
before  the  passing  of  this  act  been  decided 
not  to  apply  to  foreign  vessels.  The  legis- 
lature cannot  be  supposed  to  have  been 
ignorant  of  that  decision  at  the  time  this 
act  was  passed  ;  and  it  cannot,  I  think,  be 
imputed  to  it,  that,  with  that  knowledge, 
it  intended  to  alter  the  law  on  this  impor- 
tant question  without  some  more  definite 
expression  of  that  intention.  But  what 
seems  to  mei  to  be  still  more  decisive  upon 
the  subject  is  the  context  of  the  act.  If 
the  504th  section  reaches  the  ease  of  a 
collinon  between  foreign  vessels  owned 
by  foreigners,  the  503rd  section  must  also 
reach  that  ease ;  for  In  each  of  those  sec- 
tions the  words  are  "  no  owner  of  any 
seagoing  ship  or  of  any  share  therein  ■" 
and  then  we  must  suppose  that  the  British 
parliament  meant  by  this  act  to  legislate 
upon  the  questions  what  should  he  inserted 
in  the  bills  of  lading  of  foreign  shippers, 
and  what  should  be  declared  by  them  to  the 
masters  of  the  vessels  on  board  which  their 
goods  should  be  shipped*  There  is  besides 
this  the  provision  as  to  the  registered  tons, 
which  of  course  must  mean  registered  tons 
according  to  the  measniement  prescribed 
by  the  act,  the  act  having  no  r«ferenee  to 
the  ineaanrement  of  foreign  ships.  And 
there  is  also  the  provision  as  to  the  account 


between  the  part  owners,  which  cannot 
surely  have  been  intended  to  have  effect 
in  foreign  courts.    I  am  satisfied,  there- 
fore, that,  npon  the  true  construction  of 
the  clauses  to  which   I  have  referred, 
taking  them  apart  from  the  limiting  pro- 
vision, they  were  not  intended  to  apply 
to  foreign  ships  owned  by  foreigners. 
Then,  does  the  limiting  provision  which  is 
contained  in  the  6l6Ui  section  of  the  set 
alter  this  eonstmetion  f    Now  that  lianit- 
ing  provision  is  this : — "  Nothing  in  ihs 
NinUi  Part  of  this  act  contained  ahall  be 
construed  to  lessen  or  take  away  say 
liability  to  which  any  master  or  seamao, 
being  also  owner  or  part  owner  of  the 
ship  to  which  he  belongs,  is  subject  in  hii 
capacity  of  master  or  seaman,  or  to  ex- 
tend to  any  British  ship  not  being  a  reo^-  j 
nized  British  ship  within  the  meaning  of  | 
this  act."    I  am  of  opinion  that  the  eon-  I 
struction  which  I  have  put  upon  the  pre- 
vious parte  of  the  ninth  division  of  this 
act  is  not  altered  by  this  aection;  for 
foreign  ships  owned  by  {oreigners  betag 
excluded,  and  it  being  clear  that  there 
can  be  no  foreign  owner  of  a  British  ship, 
the  words  *'  no  owner,"  in  the  504th  sec- 
tion, can  only  mean,  and  must  be  read 
"no  British  owner;"  snd  as  to  the  words  j 
"  any  seagoing  ship,"  they  must  of  coarse 
either  mean,  and  must  accordingly  be  read, 
*'any  British  seagoing  ship,"  or  "any 
British  and  foreign  seagoing  ship,"  accord-  j 
ing  as  the  act  is  limited  in  its  operation 
to  British  ships,  or  extends  to  British  aad 
foreign  ships— a  point  which  I  leave  wholly 
untouched.    But  in  either  ease,  whether 
it  be  "no  British  owner  of  any  BritMi 
ship,"  or  "no  British  owner  of  any  British 
and  foreign  ship  ;"  in  either  of  these  easss  | 
the  proviso  that  the  act  shall  not  extend  j 
to  any  British  ship,  not  being  a  registered  j 
British  ship,  fits  perfectly  well  to  the  en-  | 
actment,  without  involving  any  such  con-  ; 
sequences  as  the  appellants  have  contended  ' 
for.    An  attempt  was  made  on  the  part  j 
of  the  appellants  to  bring  this  case  witbia  | 
Donn  V,  Lipftmant  and  cases  of  that  class;  ! 
but  I  think  those  cases  have  no  beari^  | 
upon  the  point.   This  is  a  question  of  lia> 
bility  and  not  of  procedure.    Upon  titt 
whole,  therefore,  my  opinion  is^  that  Ail  j 
appeal  must  be  dismiued,  and  dismiiKd 
with  eosta* 
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Cmpanif—Mitrepreaentationt — Direetora 
^Contract  Ultra  Vires. 

A  managii^  Avreetor  of  a  company  tn- 
Auwf  Mttfrneforj  to  reeaUe  payment  for 
mtrk  done  in  preferetiee  thares  of  51.  eacA, 
n  mkiek  82.  per  share  had  hem  paid,  upon 
an  understanding,  which  was  confirmed  by 
a  resolation  at  a  board  meeting,  that  no  more 
lian  3i  per  share  would  be  called,  and  that 
they  would  indemnify  them  against  further 
calls,  and  also  accept  a  part  of  such  shares 
tt  par  in  payment  of  calls,  should  any  be 
made.  The  company  did  afterwards  make 
a  further  call,  but  they  refused  to  abide  by 
the  contract  or  the  resolution,  alleging  that 
it  was  invalid.  Upon  a  bill  by  the  surviv- 
ing eontraetor  against  the  managing  director 
end  another  to  obtain  a  performance  of  tka 
a^nsMMf,— Held,  upon  demurrert  that  tht 
tutors  making  the  contract  were  not  eom- 
pdtable  to  perform  the  agreement  or  to  make 
good  the  representations  made,  that  they 
eoitld  not  comply  with  any  decree  or  order 
that  might  be  made  for  the  specific  perfom- 
nee  of  the  agreement^  and  that  the  remedy 
vol  At  law  in  an  action  fitr  damages, 

HessrB.  Ellis  &  Hualer  were  contractors 
for  works  to  complete  the  Waterford  and 
Kilkenny  Railway.  Jostah  Bates  and 
Cfaarles  Robert  Colman  vera  directors  of 
die  company,  bnt  the  former  was  consi- 
dfred  the  manager.  The  estimated  amount 
of  the  contract  was  14,000'.,  exclusive  of 
extra  works.  The  company,  when  it  en- 
tmd  into  this  contract,  bad  not  the  money 
to  complete  the  railway,  but  an  arrange- 
ment was  in  progress  with  the  Public 
Works  Loan  Commissioners  for  a  loan  of 

40.0001.  (1),  and  it  was  estimated  that 

86.0002.  of  this  sum  would  be  applicable 
towards  paying  what  might  become  due  to 
Uesm.  Ellis  &  Husler  nnder  their  contract. 
The  excess  beyond  that  sum  it  was  propos- 
ed to  pay  in  52.  shares,  bearing  a  praferen- 
tisl  dividend  of  62.  per  cent,  per  annum. 
On  each  of  these  shares  it  was  to  be  con- 
rideted  that  32.  waa  paid  up.  The  prefer- 
ence ihaxes  had  been  issued  to  the  public, 
with  an  intiiiiation  that  no  further  call 

(1)  9ft  lOYiotcSO. 


beyond  the  32.  per-share  would  be  made. 
This  was  advertised  in  the  ibllowiDg 
terms : — 

*'  Waterford  and  Kilkenny  preference 
Shares. — 40,000f.  of  52.  each  nominaUsf, 
but  only  32.  in  realUy. 

"  These  shares  are  issued  at  62.  each, 
hutno  more  than  32.  will  be  called  up,  the 
OoTcmment  Loan  Commissioners  object- 
ing to  advance  40,0002.  unless  the  shares 
were  issued  at  62.  each.  To  close  the 
capital  account  160,0002.  are  required,  and 
no  more,  which  consists  of  120,000/.  in  the 
shape  of  40,000  shares  of  32.  each,  and 
40,0001.  the  amount  of  the  loan." 

During  the  negotiations  the  liability 
of  Messrs.  Ellis  &  Husler  to  the  payment 
of  future  calls  on  these  preference  shares 
was  discussed ;  hut  the  board  and  its  offioera 
positivdy  asserted  that  no  call  would  or 
could  ever  be  made ;  and  ultimately  to  set 
at  rest  all  doubts,  Mr.  Bates  undertook 
to  obtain  a  positive  engagement  on  the 
part  of  the  directors,  by  a  resolution  that 
Messrs.  Ellis  &  Husler  should  not  be 
required  to  pay  any  future  calls  on  the 
shares  to  be  taken. 

On  the  30th  of  May  1851  a  contract 
was  accordingly  prepared  between  Messrs. 
Ellis  &  Husler  of  the  one  part  and  the 
company  of  the  other  part.  It  embodied 
the  terms  of  the  contract,  but  at  Uie  re- 
quest of  the  company's  solicitors  no  pro- 
vision was  introduced  to  exempt  Messrs. 
Ellis  ft  Husler  from  the  payment  of  any 
future  calls  npon  the  preference  shares 
which  they  were  to  take  for  work  to  be 
done.  Messrs.  Ellis  &  Husler  executed 
the  deed,  both  parties  at  the  time  under- 
standing that  die  arrangement  ahould  be 
carried  into  effect. 

The  directors  subsequently  proposed 
to  Messrs.  Ellis  &  Hualer  that  they  should 
subscribe  for  16,670  shares,  to  be  deli- 
vered according  to  the  contract  in  payment 
for  work  done.  This  proposal  they  ac- 
ceded to,  but  they  declined  to  execute  the 
•haie-deed,  as  it  contained  a  covenant  to 
pay  all  future  calls  in  respect  of  the  shares 
iubscribed  for,  which  they  considered  in- 
consistent with  the  arrangement  they  had 
made. 

To  remove  this  objection  Mr.  Bates,  on 
the  25th  of  June  18S1,  wrote 

**It  appears  then  ia  anodier  objection. 
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You  do  not  like  to  •ign'for  shares  on  which 
SI.  are  paid,  when  there  exists  a  possibility 
of  5/.  being  called  up.  Had  this  been 
stated  before,  the  difficulty  would  have  been 
instantly  removed.  It  would  be  manifestly 
unfair  on  the  part  of  the  board  to  impoM 
any  additional  payment  upon  yon.  Such 
an  event  would  be  contrary  to  the  entire 
spirit  of  the  contract,  as  well  as  to  the 
letter.  I  will,  therefore,  obtain  for  yon  a 
letter  from  the  board  undertaking,  in  the 
event  of  such  a  circumstance  taking  place, 
either  to  receive  the  payment  of  the  addi- 
tional amount  called  up  from  you  in  pre- 
ference shares,  or  exchange  the  3/.  shares 
for  paid-up  51.  shares.  If  this  will  be 
satishictory  to  you,  please  say  so,  and  I 
will  obtain  a  resolution  to  that  effect  on 
Monday  next." 

On  the  faith  of  this  letter  HeBsrs.  Ellis 
ft  Hosier  executed  the  deed  for  16,670 
shares ;  and  a  board  of  directors,  on  the 
5th  of  September  1851,  passed  a  resolution 
in  the  following  form  :— 

"  Messrs.  Ellis  &  Hualer  hnving  re- 
quested that  the  board  would  pass  some 
resolution  indemnifying  them  from  the 
payment  in  cash  of  future  calls  over  and 
above  3/.  per  share  upon  the  shares  to  be 
taken  by  them  in  pursuance  of  their  con- 
tract, and  agre^g  to  accept  a  proportion 
of  such  shares  in  payment  of  such  calls,  in 
case  they  should  hereafter  be  made,  it  was 
resolved,  *  That  the  board  accede  to  such 
proposition.* " 

A  copy  of  this  resolution  was  forwarded 
to  Messrs.  Ellis  ft  Hnsler,  by  the 
secretary. 

Messrs.  Colman  and  Bates,  and  two 
other  directors,  since  deceased,  were  pre- 
sent at  the  board  meeting  when  this  reso- 
lution was  passed. 

The  bill  alleged  that  the  letter  of  the 
defendant  Bates  and  the  resolution  amount- 
ed to  an  express  agreement  and  undertak- 
ing by  Messrs.  Colman  and  Bates,  and  the 
other  directors  who  concurred  in  passing 
the  resolution,  on  the  part  of  the  company, 
to  indemnify  Measrs.  Ellis  ft  Husler  from 
any  payment  in  cash  of  fiiture  calls  over 
and  above  31.  per  share  upon  the  shares  to 
be  taken  by  them  under  their  contract,  and 
to  accept,  on  the  part  of  the  company  a 
portion  of  such  shares  at  par  in  payment 
of  such  calls,  and  that  the  deiiendanta,  by 


joining  in  such  resolution,  and  cansmg  it 
to  be  sent  to  Messrs.  Ellis  &  Husler,  snd 
otherwise  by  representing  to  them  that 
the  company,  of  whom  they  were  the  ^ente, 
by  the  terms  of  their  act  and  otherwise, 
had  the  power,  and  had  authorised  them  to 
enter  into  the  'agreement  on  their  bdul( 
had  induced  Messrs.  Ellis  ft  Husler  to 
believe  diat  such  representations  wen 
true. 

The  contractors  commenced  work  on  the 
16th  of  September  1851,  and  from  time  to 
time,  as  the  work  progressed,  a  large  num- 
ber of  shares  were  transferred  to  them. 

Mr.  Husler  afterwards  died,  and  upon  the 
company  calling  up  21.  per  share  Mr.  Ellis, 
in  compliance  with  the  resoluUon  of  the 
fith  of  September  1851,  tendered  the  n- 
qnisite  number  of  shares  to  the  company 
in  payment  of  the  e^ls.  The  company 
refused  them,  and  alleged  that  tb^  were 
not  bound  by  the  resolution.  The  plaintiff, 
therefore,  was  compelled  to  pay  ca^ 
The  sharea  fell  to  a  discount,  and  the 
plaintiff  alleged  that  by  the  repudiation  of 
the  resolution  he  had  sustained  a  loss  of 
more  than  16,000f. 

The  bill  then  alleged  generally  that  at 
the  time  when  the  resolution  was  passed, 
and  throughout  the  whole  of  the  preceding 
transactions  with  Messrs.  Ellis  &  Hosier 
as  such  contractors,  the  defendants  Messrs. 
Colman  and  Bates  were  well  aware,  aa  the 
fact  was,  that  the  company  bad  no  power 
to  enter  into  the  agreement  respecting  the 
shares  contained  in  the  letter  of  Mr.  Bates ; 
that  they  were  not  authoiised  by  the  com- 
pany to  enter  or  to  attempt  to  enter  into 
the  same  on  their  behalf,  but  that  the  last- 
named  defendant  concealed  the  same  from 
Messrs.  Ellis  &  Husler,  and  led  them  to 
believe  on  all  occasions  that  they  were 
authorized  by  the  company  to  enter  into 
the  agreement,  and  that  the  same  was 
within  the  powers  of,  and  would  he  strictly 
acted  upon  by  the  company.  Under  these 
nrcumstances,  therefore,  it  was  submitted 
that  Messrs.  Colman  and  Bates  were  per- 
sonally  bound  by  the  agreement,  and 
ought  to  indemnify  the  plaintiff  and  the 
estate  of  Mr.  Husler  (whose  pNsonal  le- 
presentatiTe  was  a  party  to  the  suit,)  from 
the  consequences  of  the  company's  repu- 
diation of  the  i^reement. 

The  bill  then  prayed  that  the  defendanb 
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might  be  decreed  to  indemnify  tbe  plain- 
tiff  tod  the  estate  of  Mr.  Hasler,  deeeaied, 
ftom  all  liabilities  in  respeet  of  the  prefer^ 
enee  shares,  contnuy  to  the  true  intent  and 
neaniDg  of  the  agreement ;  and  that  they 
might  be  decreed,  as  far  as  possible,  speci- 
ficidly  to  perform  the  said  agreement,  and 
to  pay  to  tbe  plaintiff  the  total  amount  of 
the  call  which  had  been  paid  by  him  in 
respect  of  the  preference  shares,  the  plain- 
tiff being  ready  and  willing,  and  thereby 
offering  to  deliver  and  transfer  to  the  de- 
fendants so  many  5h  preference  shares  as, 
taken  at  par,  would  be  equal  in  value  to 
the  amoant  so  to  be  paid  by  them  to  the 
pluntiff. 

To  this  bill  two  demurrers  were  put  in, 
one  by  G.  R.  Colman  and  the  odier  by 
Jonah  Bates,  who  eaeh  insisted  that  the 
pluntiff  was  not  entitled  to  any  relief  for 
want  of  equity. 

Mr,  Selwyn  and  Mr.  Begbie,  for  Mr. 
Colman.— The  agreement  made  with  Mr. 
Bates  was,  that  the  board  should  pass  a 
resolndon  to  indemnify  them  from  the  pay- 
ment of  future  calls  over  and  above  3f.  per 
share,  and  that  in  case  of  calls  they  would 
accept  a  portion  of  the  sharas  in  payment. 
This  was  brought  to  the  attention  of  the 
board,  but  all  tibey  resolved  was.  "  that  tbe 
board  accede  to  such  proposition."  This 
was  exceedingly  vague.  The  company 
could  not  be  brought  before  the  Court. 
It  was  indeed  difficult  to  see  how  such  a 
bill  as  this  could  be  filed  for  specific  per- 
formance of  such  an  undertaking,  or  how 
it  could  be  asked  that  Messrs.  Colman  and 
Bates  might  indemnify  the  plaintiff  against 
any  payment  made  in  respect  of  these  pre- 
ference shares.  It  was  alleged  that  Messta. 
Colraan  and  Bates  had  been  guilty  of  mia- 
xe{iresentation^  and  that  they  were  per- 
aonally  bound  by  the  agreement;  but  that 
vould  not  support  this  bill.  The  only 
cue  made  was  for  damagea^OerAard  t. 

Mr.  Llotfd  and  Mr,  Surrage,  for  Josiah 
B^es.— If  an  agent  made  false  represen- 
tations of  the  extrat  of  hu  powers,  he  waa 

<21  2  El.  &B.  470,488 ;  S.C.  33  UwJ.Bep. 
(■.«.)  OB.  »fc 


b'able  personally  to  make  them  good.  Hr. 
Bates,  however,  had  made  no  misrapreaen- 
tations,  neither  had  he  incurred  any  per- 
sonal liability.  Messrs.  Ellis  &Husler  well 
knew  when  they  executed  the  deed  thsA 
they  were  bound  to  pay  tiie  whole  of  the 
calls. 

Mr.  R.  Palmer  and  Mr.  C  Hall,  for 
the  plaintiff.— Nothing  was  delegated  to 
Messrs.  Colman  and  Bates  by  the  share- 
holders but  what  was  intra  viret.  If  the 
plaintiff  were  led  by  erroneous  representa- 
tions into  this  contract,  it  was  the  duty  of 
tiie  defendants  to  take  the  shares  off  hia 
hands.  The  Courts  recognised  the  right 
to  proceed  against  persons  who,  acting  for 
an  incorporated  body,  entered  into  trans- 
actions which  did  not  bind  the  com- 
pany.— 

FolhiU  V.  Walter,  H  B.  &  Ad.  114; 

s.  e.  1  Law  J.  Rep.  (n.s.)  K.B.  92. 
Smottt  V.  Ilbery,  10  Mee.  &  W.  1 ;  s.  c. 

12  Law  J.  Rep.  (n.s.)  Exch.  357. 
Reynell  v.  Sprye,  1  De  Gez,  M.  &  G. 

710  ;  s.  c.  10  Beav.  51  ;  16  Law  J. 

Rep.  (n.s.)  Cbanc.  117;  21  Law 

J.  Rep.  (n.s.)  Chanc.  13,  633. 
Smith's  Mercantile  Zatc,  172,  5th  ed. 
Stait^nk  v.  Feamley^  9  Sim.  556; 

s.  e.  8  Law  J.  Rep.  (n.s.)  Chmie. 

142. 

Bunut  V.  PenneU,  3  H.L.  Cas.  532. 
Bell's  ease,  22  Beav.  35 ;  s.  c.  36  Law 

J.  Rep.  (n.s.)  Chanc.  137. 
Holt's  ease,  22  Beav.  48. 
Blake. y.  Motoatt,  21  Beav.  603. 
In  re  the  Vale  of  Neath  Brewery,  ex 

parte  Morgan,  1  Mac.  &  Got.  225 ; 

s.  c.  1  Hall  &  Tw.  320  ;  18  Law  J. 

Rep.  (n.s.)  Chanc.  265  ;  1  De  Gex 

&  Sm.  750. 
Bennett's  ease,  18  Beav.  839;  a.  c  6 

De  Gex.  M.  &  G.  348 1  24  Law  J. 

Eep.  (n.s.)  Ghane.  180. 
CritUand  v.  Lord  de  Mauley,  1  De  Gex 

&  Sm.  459 ;  a.  c.  17  Law  J.  Rep. 

(n.8.)  Chanc.  190;  3  De  Gex  & 

Sm.  560. 

Gibson  V.  D'Este,  2  You.  &  C.  C.C. 
542,  575  ;  a.  e.  1  H.L.  Cas.  605. 

The  Mastbr  of  thb  Rolls. — I  assent 
to  the  ai^inmente  put  forward  on  behalf  of 
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the  pIuBtifF,  but  I  cannot  concur  in  their 
application  to  the  present  case.  The  bill 
is  peculiar ;  it  makes  a  diitioction  between 
the  company  and  the  directors  for  aome 
purposes,  and  it  nnita  them  for  oAers. 
No  relief  it  sought  against  the  company  hy 
this  hill,  and  yet,  the  first  misrepmentadon 
stated  is  an  advertisement  published  by 
the  company  ;  it  is  therefore  a  statement 
distinguished  from  one  by  the  board  of 
directors.  It  it  impossible  for  any  one  to 
suppose  that  the  Government  Loan  Com- 
mitsioners  merely  required  that  the  shares 
should  be  nominally  5l.,  but  not  really 
more  than  St.,  as  an  inducement  for  per- 
sons to  advance  the  40,000^.,  or  that  any 
agreement  to  make  them  only  il.  shares 
would  be  legal  as  between  the  company  and 
the  Commistionert.  The  bill  then  states, 
that  shortly  afterwards  the  solicitor  of  the 
company  prepared  a  contract,  by  which 
Messrs.  Ellis  &  Hnaler  agreed  to  take  a 
certain  number  of  shares  at  the  value  of 
31. ;  but  the  contract  in  form  made  them 
take  them  as  &l.  shares ;  but  the  bill  states 
that  it  was  agreed  between  them,  that  they 
were  not  to  be  liable  beyond  the  SI.  per 
share.  It  is  clear,  however,  from  the  autho- 
rities, that  if  they  subscribed  for  5^.  shares, 
they  would  be  liable  to  the  company  for 
51,  per  share,  and  not  simply  for  Si.;  and 
that,  so  far  as  regards  the  company,  would 
be  die  reanlt  of  the  tnmsactian  between 
them.  These  observations,  therefore,  will 
at  once  make  further  consideration  unne- 
cessary, both  as  to  the  company  and  the 
repreaentations  made  by  the .  company. 
Then  comes  the  question  as  to  the  repre- 
sentations made  by  the  directors,  and  what 
their  liability  is  distinct  from  the  com- 
pany. If  the  plaintifi^  is  entitled  to  any 
relief  against  the  defendants,  it  must  be 
either  for  the  specific  performance  of  a 
contract,  which  they  have  entered  into, 
or  to  make  tbem  liable  to  make  good 
tbeir  representations,  upon  the  faith  of 
which  Mesars.  Ellis  ft  Hnaler  acted ;  be- 
cause, if  the  plaintiff  ia  not  entitled  to 
relief  in  one  of  tiiese  forms,  it  ia  not  a  ease 
for  the  interposition  of  this  Court,  and  the 
plaintiff's  remedy  must  be  at  law,  for 
damages.  When  a  case  comes  on  upon 
demurrer,  and  the  bill  contains  general 
and  specific  allegations  (following  the  rule 


that  the  pleadings  must  be  taken  most 
strongly  agunst  the  pleader)  the  general 
allegations  must  be  referred  to  the  paiti- 
eular  and  specific  allegations  contained  in 
the  bill  with  respect  to  the  same  matter. 
That  is  &a  principle  laid  down  in  the  case 
of  FrittM  T.  Dm  Santos  There  the 
bill  was  filed  by  a  company,  to  whom  a 
la^  sum  in  foreign  specie  had  been 
remitted,  to  be  converted  into  English 
money,  against  the  persons  by  whom  the 
specie  had  been  remitted,  for  an  injunction 
to  restrain  them  from  proceeding  in  ae 
action,  brought  by  them  for  the  recovery 
of  the  produce  of  the  specie.  The  IhU 
alleged  in  general  terms  that,  in  the  yesr 
1813,  the  plaintiffs  had  frequently  been 
employed  as  agents  to  the  defendants,  who 
resided  abroad,  and  that  there  had  been 
various  dealings  and  transactions  between 
them,  and  that  there  were  mutual  acoouits 
subsisting,  and,  in  particular,  tiiat  at  a 
period  stated  in  the  bill  tiie  defeadanta 
remitted  the  specie  in  question.  A  de> 
murrer  was  filed  to  the  bill,  and  it  wu 
allowed  upon  the  ground  that  the  general 
allegation  respecting  the  mutual  nccovnta 
was  too  loose  and  vague.  In  this  bill, 
therefore,  the  general  allegation  contained 
in  the  bill  vrith  respect  to  the  misrepifr 
sentations  made  by  the  defendants,  Messn. 
Bates  and  Colman,  must  be  refened  to 
apeeifie  representations  of  the  same  nature, 
stated  in  the  bill.  Now  the  alleged  misre- 
presentations are  two :  namely,  the  letter 
and  the  resolntion.  These  repreaentatioub 
therefore,  must  be  eonsideied,  and  ^ist 
are  the  nature  and  extent  of  the  Utility 
of  the  defendants  with  respect  to  them. 
As  to  the  letter,  the  first  observation  to  be 
made  is,  that  it  does  not  affect  Mr.  Colmsn 
at  all ;  and  that  it  only  affects  Bates,  by 
whom  it  was  written.  There  is  no  questioB 
of  authority ;  it  is  a  mere  undertaking  to  ob> 
tain  a  resolution  for  the  plaintiff,  and  there- 
fore this  representation  would  solely  affect 
Mr.  Bates.  It  is  in  fact  nothing  mote  thai 
a  promise  on  hit  part  to  obtain  that  which 
was  anbaequenily  obtained.  It  ia  nm^ 
oetsary  therefore  to  distingniah  between 
the  case  of  Messrs.  Bates  and  Cofanan, 
because  they  both  concunred  in  obtaining 

(8)  1  Ym.  &  i.  67*. 
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{khq  the  board  that  resolution  which  was 
rabsequently  obtained  from  the  board,  and 
on  the  faith  of  which  the  plaintiff  acted ; 
ud,  consequently,  it  is  upon  this  resolu- 
tion that  I  must  determine  what  the  liabi- 
lities of  the  parties  may  be.  Assuming 
thni  that  the  company  had  the  power  to 
enter  into  such  a  resolution,  and  that  the 
bosrd  msn  duly  anthorited  to  make  sneh 
a  resolulion,  here  is  a  distinct  statement, 
thtt  the  board  would  indemnify  the  plain- 
tiff and  his  partner.  The  first  way  of 
considering  that  engagement  is,  to  see  if  it 
esn  be  spedficalty  performed  by  the  defen- 
dants; and  it  is  obvious  that  it  cannot; 
it  is  an  agreement  that  the  company  will 
do  a  certain  thing,  and  it  is  so  treated 
by  the  pluntiff  himself  in  the  bill  The 
dincton,  as  directors,  and  distinct  from  the 
company,  had  no  power  to  accept  shares 
m  payment  of  calls ;  and  the  case  of  the 
plaintiff  is,  that  the  company  liad  no  power 
to  do  it.  How  coald  I  make  a  decree  for 
specific  performance  ?  If  I  did,  how  could 
it  be  enforced?  The  order  would  be— 
"To  accept  a  proportion  of  such  shares  in 
payment  of  snch  calls,  in  case  they  should 
hereafter  be  msde."  It  is  impossible  that 
the  Court  could  compel  the  performance  of 
such  an  order.  It  is  like  the  ease  of  a 
person  entering  into  a  contract  which  can- 
not be  performed,  where,  although  he  may 
incur  liabilities  in  respect  of  it,  tpecifie 
performance  is  not  the  species  of  relief 
which  this  Court  can  give.  The  same  ob- 
serrstion  applies  in  substance  to  the  argu- 
ment of  the  plaintiff's  equity  to  compel 
die  defendants  to  make  good  their  repre- 
sentations ;  for  the  Court  cannot  compel 
the  defendants  to  do  what  is  impossible 
snd  illegal ;  though  the  rule  is,  that  when 
a  person  makes  a  representation,  upon  the 
futh  of  which  another  acts,  the  Court  will 
cetnpel  him  to  make  the  representation 
good,  if  it  is  possible  for  him  so  to  do. 
Upon  Uie  bets  stated  in  this  bill,  the  pro- 
pnr  remedy  appears  to  be  an  action  at  law 
to  recover  damages  for  the  loss  which  the 
plaintiff  has  sustained  in  consequence  of 
the  eorenants  of  the  defbndants.  BoUi  the 
demnrrers  dierefore  must  be  allowed. 
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[IN  THE  HOUSE  OT  LORDS.] 
1858.  1 

"      .   ,-,-(-    CLAEXE  AND  CHAPKAH 

March  16, 18,  > 
19,  22,  23.  J  . 

Mine* — Coat-hooh — FarfHtttre. 

■  /»  DitRe*  worked  on  the  eoaUbook  ggitem 
there  4»  no  enelem  to  forfeit  thares  for  non- 
paynunt  of  calb,  wjMoiif  speojal  AifnXn- 
Hon, 

Atsuming  snch  a  enstom  lo  nrfrf,  it  mui 

be  etrietly  followed, 

A,  B.  and  C.  joined  in  a  mining  adven- 
tnre  on  the  cost-book  principle,  as  recognized 
in  Devonshire  and  Cornwall,  A.  fell  into 
arrear  with  his  calls.  Notice  was  given 
him  of  a  meeting  to  declare  his  shares  for- 
feited. The  meeting  was  held,  bnt  instead 
of  his  shares  being  declared  forfeitedt  a 
resolution  was  passed  graining  htm  an  e»- 
(enrloM  nf  time,  **  sneh  esetended  tine  to  eease 
on,"  ^e.  No  payment  was  made  and  no, 
further  notice  was  given ;  bnt  a  fortnight 
after  the  extended  time  had  expired  the 
shares  were  declared  forfeited : — Held,  that 
sneh  deelaration  of  forfeiture  was  nwaUd, 

This  was  an  appeal  against  a  decree  of 
the  Lords  Justices,  by  which  the  appel- 
lants had  been  directed  to  account  with 
the  respondent,  as  a  partner  with  them  in 
a  mining  adventure,  although  they  had 
formally  declared  him  to  have  forfeited  alt 
share  in  the  concern. 

The  facts  of  the  ease  are  fnlly  set  out 
in  the  report  of  it  when  before  the  Lonb 
Justices  (1).  The  following  is  a  summary 
of  them,  sufficient  for  the  purpose  of  this 
report  :— 

In  1848  Hart  purchased  from  Oeneral 
Wyndham,  on  account  of  himself,  Chap- 
man, Clarke,  and  a  person  named  Home, 
the  interest  of  Mr.  Vf,  Clements  in  the 
Goldscope  and  Uthwaite  Mines,  in  the 
manor  of  Braithwaite  and  Coledale,  in  the 
county  of  Northumberland.  These  four 
persons  afterwards  met  together,  and  consti- 
tuted themselves  a  company  to  work  these 
mines  **  on  the  cost-book  system,  as  recog- 
nieed  in  Cornwall,  or  such  other  system  as 
the  directors  hereafter  named  shall  deem 
expedient."    They  divided  the  mine-into 

0)  34  Law  J.  Bep.         Chane.  187. 
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ux  shares,  of  which  Clarke  had  two, 
Chapman  two,  Home  one,  and  Hart  one. 
InJanoaiy  1849  Home  withdrew  from  the 
company,  and  his  share  was  divided  equalljr 
among  the  remaining  three  proprietors.  The 
resolution  which  effected  this  division  con- 
cluded thus  :  —  "  We,  the  undersigned, 
hereby  agree  to  fulfil  the  conditions  iMfore 
leoited,  but  limit  our  raponsibility  for 
payment  of  costs,  as  also  our  elums  to 
advantage,  to  the  extent  of  the  number  of 
shares  held  by  us  in  the  Goldscope  Mining 
Company,  according  to  the  principles  of 
the  cost-book  system,  as  recognized  in 
Cornwall  and  Devonshire."  In  February 
1849  Clarke,  Chapman  and  Hart  became 
the  lessees  of  the  mine  under  General 
Wyndham  for  a  term  of  twenty-one  years. 
Hart  fell  into  arrear  with  his  calls,  and  in 
November  1849  wrote  a  letter,  in  which, 
referring  to  that  subject,  he  said,  **  If  I 
cannot  pay  my  calls,  my  shares  in  Odd- 
scope  will  be  adverted  to  in  onr  next 
meeting,  and,  when  notice  has  been  given 
of  the  intention  of  the  company,  they  will 
he  forfeited  unless  the  money  be  paid.  This 
is  the  usual  mode  of  proceeding,  and  which 
I  shall  endeavour  to  avoid."  He  after- 
wards wrote  two  other  letters,  in  which  he 
spoke  of  selling  his  shares  in  order  to  liqui- 
date the  calls.  Things  went  on  in  thia  way 
for  some  time,  and  in  April  1850  Chapman 
wrote  to  Hart  announcing  a  further  call, 
and  added,  "  I  am  also  desired  to  give  yon 
notice,  thai  unless  the  above  call  and  your 
arrears  are  paid  on  or  before  the  30th  insu, 
your  shares  will  be  declared  forfeited,  in 
aeoordanee  with  the  company's  agree- 
ment." Hart  wrote  to  ask  to  see  the  cost- 
book  sheets  since  October  preceding,  and 
then  wrote  another  letter,  in  which  be  said, 
"You  can  only  dissolve  onr  partnership 
with  my  consent.  You  possess  no  power 
to  forfeit  my  shares,  of  which  you  are 
desired  to  give  me  notice,  unless,  &c. 
Consequently,  this  but  little  affects  me." 
On  the  2nd  of  May  1850  Chapman  wrote 
to  Hart,  announcing  a  meeting  for  the  next 
evening,  "  £or  the  purpose  of  forfeiting  your 
shares  in  the  {voperty,  in  pursuance  of  the 
notice  to  you  of  the  3rd  ultimo."  Hart 
answered  this  on  the  next  day,  denying  the 
right  of  the  compuiy  to  forfeit  the  shares. 
On  the  4th  of  May  the  meeting  was  held, 
and  a  resolution  was  adopted,  *'  that  whilst 


deprecating  the  tone  assumed  by  Mr.  Hart, 
yet  in  consideraUon  of  the  amount  he  has 
already  expended  in  the  adventure,  the 
company  grants  an  extension  of  time,  with 
the  view  of  further  endeavouring  to  bcili- 
tate  the  payment  of  his  arrears,  or  of  his 
making  a  satisfactory  settlement  irith  the 
company,  such  extended  period  to  cease  on 
Wednesday,  the  15th  inst."  The  srreais 
were  not  paid,  and  on  the  3l8t  of  Hay  it 
was  resolved  that  Mr.  Hart's  shares  shonld 
he,  and  were  then  forfeited.  Notice  of  this 
resolution  was  given  to  Hart,  but  he  made 
no  answer.  In  August  1850  Chapman 
wrote  to  him  a  letter  on  the  subject  of  hii 
arrears,  in  which  it  was  said,  "  We  trast, 
therefore,  you  will  be  able  to  make  us 
some  proposition  whereby  the  affair  may 
be  settied,  and  the  irksomeness  of  all  our 
positions  be  removed.  Mr.  Clarke,  who 
is,  at  the  mines,  promised  to  send  you  a 
statement  of  your  debt."  No  answer  was 
received,  and  no  statement  was  sent ;  hnt 
in  April  1851,  and  on  the  31st  of  October 
1851,  Hart  wrote  requiring  information  u 
to  "  our  success,"  and  "  onr  joint  under- 
taking," and  "  the  interest  we  possess  in 
common,"  and  threatening,  if  the  informa- 
tion should  not  be  furnished,  to  travel  to 
the  mines,  and  charge  Clarke  and  Chapman 
with  the  expense  of  his  journey.  On  the 
Ist  of  November  1851  Clarke  answered  the 
latter  of  these  letters  by  one,  in  which  he 
referred  to  Hart's  own  letter  of  the  27th 
of  November  1849,  and  to  Chapman's 
letter  of  the  4th  of  May  1850,  and  the 
resolution,  and  added,  that  if  Hait  con- 
sidered himself  entitied  to  fhrther  infor- 
mation, the  law  was  open  to  him.  On 
the  10th  of  November  Hart  replied,  that 
he  should  not  go  to  law  until  the  profits 
from  the  mine  were  sufficient  to  meet 
the  law  charges,  but  should  do  so  then. 
Clarke  and  Chapman  continued  partnm 
until  the  Slst  of  December  1851,  when 
Clarke  became  the  owner  of  Chapman's 
shares.  In  April  1853  Hart,  through  a 
solicitor,  demanded  an  account  of  the 
mines,  and  in  August  of  that  year  filed  his 
bill  against  Claike  and  Chapman,  who  pat 
in  their  answers. 

In  Junel854  the  Master  of  the  Rolls,  who 
thought  that  there  had  not  been  any  forfd- 
ture,  but  that  what  was  done  in  May  1850 
amounted  to  a  dissolution  of  the  partner- 
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■hip,  made  a  decree  declaring  the  joint 
adventure  to  have  been  concluded  on  the 
Slst  of  May  1850«  and  directed  accounts 
up  to  that  time. 

The  Lordi  Justices,  on  appeal,  reversed 
this  decision,  and  ordered  accounts  to  the 
dite  of  their  deeree. 

The  ease  waa  then  brought  up  to  thit 
house. 

Sir  R.  Bethell,  Mr.  MdUnt  and  Mr, 
Thomat  Tapping,  for  the  appellants,  con- 
tended that,  by  the  agreement  between  the 
parties  there  was,  according  to  the  custom 
m  Cornwall  and  Devonshire,  a  right  of 
forfeitore  of  shares  for  non-payment  of 
cslls,  sod  that  that  right  had  been  duly 
exercised,  or,  if  not,  that  the  resolution  of 
the  4th  of  May,  and  of  the  Slst  of  May 
18(0,  operated  as  a  dissolution  of  the 
ptttnenhip.    They  dted— 

Tappin^g  Readwin  Prize  Euajf,  Onthe 
Cowt^ook  Prwciple,  p.  S7. 

Waiiavu  ▼.  AUenhoron^h,  Tiim.  &  R. 
70. 

Feaa'j  eoje,  4  De  Gex,  M.  &  O.  285 ; 

s.  c.  22  Law  i.  Rep.  (k.8.)  Cbanc. 

692 ;  I  Sm.  &  G.  26. 
Baryate  v.  Skortridget  5  H.L.  Caa. 

297 ;  8.  e.  24  Law  J.  Rep.  (k.s.) 

Chanc*  457 ;  affirming  Skoriridge  v. 

BoMonquel,  22  Law  J.  Rep.  (k.8.) 

Chanc.  48  ;  16  Beav.  84. 
Piekard  t.  Start,  6  Ad.  &  E.  469. 
Bmhbridffe  on  MiM$,  638. 
Wmt$om  T.  RM,  1  Rnsa.  ft  M.  286; 

B.  e.  1  Tam.  382. 
Bad»  V.  WilUanu,  4  De  Gex,  M.  ft  O. 

674 ;  a.  c  24  Law  J.  Rep.  (h.8.) 

Chanc.  581. 
Ciegg  t.  Edmondton,  26  Law  J.  Rep. 

(h.8.)  Chanc.  673. 
Clementt  v.  Hall,  ante,  849. 
Parratt  t.  Palmer^  S  Myl.  &  K.  682. 
bowser  v.  Colby,  1  Hare,  109;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  132. 
Prendergast  v.  Turton,  13  Law  J.  Rep. 

<N^.)  Chanc.  268 ;  affinnings.e.  11 

L«w  J.  Rep.  (n.b.)  Chane.  23;  1 

You.  ft  C.  C.C.  98. 
Normmg  t.  Aewe,  19  Yes.  144. 
Tomnttud  t.  Strngrope,  6  Vea.  838. 

Afr.   R.  PiUmer  and  Mr.  Wellington 
Coeper,  tot  the  respondent,  contended  Uiat 
Bnr  ftoui,  UVn^-GBAM. 


there  was  no  power  of  forfeiture  here,  or 
none  that  had  been  duly  eyerciaed.  The 
respondent  had  a  legal  vested  interest  in 
the  proper^,  which  could  only  be  devested 
by  legal  means,  and  no  auch  means  had 
been  employed.  They  commented  on  the 
oases  already  cited,  and  in  addition  referred 
to- 

The  Siamarg  La»$,  p.  16. 
6^7  WiU,  4.  0.  106;  18  ^  19  Ftet. 
e,  32. 

CockereU  v.  Van  Dienen't  Land  Com- 

pang,  18  Com.  B.  Rep.  454 ;  a.  o. 

26  Law  J.  Rep.  (n.8.)  CP.  203. 
Rochdale  Canal  Company  v.  King,  2 

Sim.  N.S.  78  ;  s.  c.  20  Law  J.  Rep. 

(n.8.)  Chanc.  675. 
FeatherUonhaugh  v.  Penwick,  17  Ves. 

298. 

Cramhag  t.  ColUnt,  16  Ibid.  318. 
Freemam  v  Cooke,  2  Exch.  Rep.  654 ; 

8.  e.  18  Law  J.  Rep.  (h.b.)  Exch. 

114;  6  DowL  &  L.  P.C.  191. 
Cook  V,  ColUngridge,  Jacob,  607. 
Jefferyt  v.  Smith,  1  J.  ft  W.  298. 
Bentieg  v.  Bates,  4  Yon.  &  C.  C.C. 

182  ;  a.  c.  9  Law  J.  Rep.  (n.s.)  £x. 

Eq.  80. 

Howard  v.  Hudson,  2  El.  &  B.  1. 
Nettton  V.  Belcher,  12  Q-B.  Kep.  921; 

8.  c.  18  Law  J.  Rep.  (n.s.)  Q.B.  68. 
BUsseU  V.  Daniel,  10  Hare.  403. 
Cotger  v.  Fineh,  6  H.L.  Cas.  905 ;  s.  e. 

26  Law  J.  Biep.  (k.s.)  Chanc.  66. 
Brm  T.  De  TasM,  Jacob,  284. 

Sir  A.  Bethell  replied. 

March  23.  —  The  Lord  Chancellor, 
after  stating  the  nature  of  the  case,  said 
that  the  first  question  which  their  Lord- 
ships had  to  consider  was,  whether  under 
the  agreement  for  working  the  mines  the 
appellants  were  entitled  to  declare  the 
respondent's  shares  forfeited ;  secondly, 
whether,  if  they  posseaaed  that  power,  they 
had  duly  exerciaed  it ;  and,  thirdly,  whe- 
ther, if  Uiere  was  no  power  to  foritsit,  or  if 
it  had  not  been  duly  exercised,  the  respon- 
dent had  deprived  himself  by  his  own  oon- 
doct  of  the  right  to  aak  the  ud  of  a  Conrt 
of  equity.  The  principal  point  waa,  whe- 
ther the  agreement  gave  right  of  forfei- 
ture for  non-payment  of  calls.  The  agree- 
ment was  this,~[His  Lordship  stated  it]. 
4K 
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Kow,  upon  tliia  agreement,  the  first  ques- 
tion that  arose  was,  whether  the  principle 
of  forfeiture  for  non-payment  of  calls  was 
inherent  in  the  coat-book  lyitem.  Evi- 
dence, both  documentary  and  verbal,  the 
former  consisting  chiefly  of  extracts  from 
old  mining  laws  and  flwm  valiuble  text- 
books and  the  latter  of  ttat^ents  of  \irmg 
witnesses,  had  been  given  to  prove  the  affir- 
mative, and  it  was  insisted  that  the  prac- 
tice was  reasonable  and  necessary.  If  it 
had  been  absolutely  requisite  to  decide 
that  question,  he  mast  say  that  his  opinion 
was  diat  that  evidence  was  not  conclusive 
to  establish  the  point,  that  forfeiture  was 
a  principle  inherent  in  the  cost-book  syti- 
tem.  Nor  did  he  thihk  that  a  letter  of 
the  respondent  of  the  date  of  the  27th  of 
November  1849  established  the  existence 
of  such  a  power  as  that  of  forfeiture.  But 
be  repeated  that  it  was  unnecessary  to  ex- 
press a  decided  opinion  on  this  point,  since 
he  had  come  to  the  clear  eonclnaion  that, 
even  if  such  power  existed,  it  had  not  in 
this  case  been  duly  exeTcieed.  For  forfei- 
tures were  slricttssimi  juris,  and  those  who 
■ought  to  enforce^them  must  exactly  perform 
all  that  was  necessary  to  give  them  validity. 
In  this  case  it  was  admitted  on  all  hands 
that  the  proper  mode  of  enforcing  a  forfei- 
ture was  by  convening  a  general  meeting, 
upon  full  notice  of  the  purpose  of  the 
meeting,  after  the  period  limited  for  the 
payment  of  the  calls.  There  could  be  no 
doubt  here  that  the  calls  had  been  duly 
made  and  that  the  respondent  was  in  de- 
&ult,  so  that  assuming  the  right  to  forfeit 
to  be  a  legally  existing  right,  a  general 
meeting  might  have  been  convened  and 
the  shares  declared  forfeited.  Had  thnt 
been  done?  On  the  3rd  of  May  1850  a 
notice  was  served  on  Hart  that  his  shares 
would  be  forfeited,  and  on  the  4th  a  meet- 
ing was  held,  at  which  it  was  resolved  to 
give  some  time,  and  notice  had  been  given 
to  him  that  unless  the  calls  were  paid  on 
or  before  the  30th  instant  his  shares  would 
be  forfeited.  After  that  notice  had  been 
given,  it  would  have  been  competent  for 
the  appellants  at  the  meeting  held  for  that 
purpose  to  declare  them  forfoted.  On  the 
3rd  of  May  1850  they  gave  him  notice 
that  it  was  their  intention  to  assemble  the 
meeting  on  the  following  day  for  that  pur- 
pose. On  the  4th  of  May  they  might  have 


passed  a  resolution  to  that  effect,  bnt  in* 
stead  of  doing  so  they  resolved,  "  that  for 
the  purpose  of  facilitating  the  payment  of 
the  calls"  by  Hart  they  extended  the  period 
for  payment  "  to  the  15th  instant"  The 
time  for  payment,  therefore,  became  the 
15th  of  May,  and  so  by  thar  ownactlhey 
had  no  power  to  forMt  Hart's  sharei  till 
after  that  day.    Then  it  was  said,  that  t 
meeting  to  declare  Uie  ahares  forfeited  wn 
held  on  the  Slst  of  May,  when  the  deela- 
ration  of  forfeiture  was  made.    But  no 
notice  appeared  to  have  been  given  to 
Hart  that  such  a  meeting  would  be  held, 
and  for  such  a  purpose,  nor  was  there  even 
evidence  that  it  had  been  held.    The  6nt 
notice  of  it  appeared  on  the  date  of  Apiil 
1852.    And  after  May  1850,  namely,  in 
August  1850,  the  letter  to  Hart  shewed 
that  the  other  parties  to  the  cuieem  sim 
looked  on  him  aa  a  member  of  it,  and  efsn 
in  1851  the  appellants  in  tfaor  coirespon- 
dence  widi  the  respondent  never  referred 
to  the  Slst  of  May  as  the  day  when  s 
forfeiture  had  been  completely  effected. 
It  might  be  doubtful  whether  suchameet- 
ing  was  ever  held  at  all,  but  at  all  events 
it  was  clear  that  no  such  formalities  were 
observed  as  would  make  it  binding  upon 
Hart.  Then  it  was  said,  and  such  bad  been 
the  opinion  of  the  Master  of  the  Rolls,  that 
though  not  effective  for  the  purpose  of 
declaring  a  forfeiture  of  the  shares  it  migtit 
amount  to  a  dissolution  of  the  partnership. 
It  was  difficult  to  see  how  the  same  set, 
ineffective  for  one  purpose,  was  operative 
for  the  other. 

Under  tiieie  drenmRtances,  it  w«s  desc 
that  Hart  retained  his  vested  intoestin 
the  mine ;  and  then  the  question  aroae, 
whether  there  was  anything  in  his  conduct 
which  disentitled  him  to  apply  to  a  Court 
of  equity  for  relief.  It  was  clear  that 
when  a  party  applied  to  equity  to  enforce 
the  performance  of  an  agreement,  as  to 
declare  a  trust,  or  to  obtain  any  other 
right  of  which  be  was  not  in  possession, 
he  must  come  promptiy.  But  when  be 
waa  already  in  possesaion  and  was  at- 
tempted to  be  disposaeaaed,  unless  hit 
conduct  amounted  to  waiving  or  abandon- 
ing a  right,  the  same  rule  did  not  equally 
apply.  As  to  waiving  or  abandoning  a 
right,  the  case  of  Freeman  v.  Cooke 
often  quoted  as  introducing  a  qualification 
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}bto  Uie  doctrine  laid  down  by  Lord  Den- 
man  in  Pickard  v.  Saars.    In  that  case 
Lord  Denman  had  said,  "  the  rule  of  law 
it  clear,  that  where  one  by  his  words  or 
eonduet  wilfully  causes  another  to  believe 
the  exiirtenee  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief  so 
ai  to  alter  his  own  previous  position,  the 
former  u  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  ex- 
isting at  the  tame  time."    In  the  case  of 
Freeman  v.  Cboie,  Parke,  B.,  in  delivering 
the  jndgmeDt  of  the  Court  of  Exchequer, 
qualified  the  extent  of  that  proposition  by 
saying,  *'Id  most  cases  the  doctrine  of 
Piekard  v.  Sean  is  not  to  be  applied  un- 
less the  representation  is  such  as  to  amount 
to  a  contract  or  licence  by  the  party  mak- 
ing iL"    That  he  apprehended  to  be  the 
law  as  now  establish^.  The  case  of  mines 
had  alwaya  been  considered  by  a  Court 
of  eqnity  as  a  peculiar  one.    The  pro- 
perty was  oi  a  precarious  description,  the 
emergeneiea  to  which  it  was  subject  n>- 
qaiTMl  an  instant  supply  of  capitid  and  a 
bithfiil  perfonnance  of  obligations,  and 
Aerrfofe  Courts  of  equity  had  said  that 
they  would  not  afford  encouragement  to 
parties  who  lay  by  and  watched  the  ad- 
venture with  a  view  to  determine  their 
own  conduct  as  tbey  should  find  the  ad- 
Tentsre  prosperous  or  not.    With  the 
exeepUon  of  the  case  of  Prendergast  v. 
TWtoa,  it  would  be  fbond  that  all  the  cases 
in  equity,  were  tliose  in  which  the  parties 
had  found  it  necessary  to  come  to  the 
Court  for  die  peculiar  relief  which  it 
afforded  when  they  were  not  in  posies- 
non  of  the  interests  which  they  claimed. 
Senhoute  t.  ChriiHan  (2),  Norway  v.  Rowe 
and  CUgg  v.  Edmondwn  were  all  cases  of 
that  class,  and  in  all  these  cases  a  strong 
opinion  was  expressed,  not  that  the  parties 
had  by  laches  disenabled  themselves  from 
applying  to  a  Court  of  equity  for  relief, 
but  that  their  conduct  amounted  to  an 
abandonment  of  their  right.    In  Prender- 
gm  V.  Turton  the  Court  proceeded,  not 
upon  the  principle  of  any  mere  laches,  but 
upon  that  of  the  party  having  abandoned 
hii  r^t,  and  thAt  case  speared  to  be 
ai^iMble  to  the  state  of  things  here,  for 
there,  ai  here,  the  shares  remained  vested 

(2)  19  Vm.  U9. 


in  the  party  to  whom  they  originally  be- 
Icmged.  The  distinction  between  the  two 
cases  was  one  of  fact,  namely,  that  notice 
of  the  forfeiture  had  there  been  given,  and 
the  party  to  be  affected  by  it  took  no  steps 
to  assert  his  interest  for  a  period  of  nine 
years,  while  here  no  such  notice  had  heen 
given.  On  the  contrary,  the  letter  of 
August  1850  was  quite  sufficient  to  induce 
Hart  to  believe  that  his  shares  never  had 
been  forfeited,  so  that  it  was  not  necessary 
for  him  to  do  more  than  assert  bis  right  as 
he  had  done  in  the  correspondence.  Hart's 
own  letter  of  November  1851  was  in  truth 
a  challenge  to  the  other  parties  to  do  what 
they  had  intimated  their  intention  of  doing, 
but  which  he  asserted  to  be  an  act  beyond 
their  lawful  power.  Upon  the  whole,  he 
was  clearly  of  opinion  that,  even  if  the 
appellants  possessed  the  power  to  declare 
a  forfeiture,  they  had  never  duly  exercised 
it.  Hart,  therefore,  remtuned  in  possession 
of  his  shares,  .and  there  was  nothing  in 
bis  conduct  which  amounted  to  a  waiver 
or  abandonment  of  his  right.  The  decree 
of  the  Lords  Justices  must  consequently 
be  affirmed,  and  the  appeal  dismissed,  with 
cost*. 

Lord  Brouqhau  said  that,  had  his 
noble  and  teamed  friend  stopped  short  be* 
fore  the  last  two  words  of  his  able  and 
luminoiu  judgment,  he  himself  should  not 
have  troubled  their  Lordships  with  a 
single  remark.  Costs  in  equity  were  a 
matter  of  discretion,  a  discretion,  of  course, 
to  be  exercised  upon  reasonable  principles; 
and,  in  this  ease,  he  thought  that  the  ap- 
peal ought  to  be  dismissed,  but  without 
costs.  There  were  peculiar  circumstances 
in  this  case.  In  the  first  place,  there  was 
a  decree  of  the  Rolls  in  great  part  in 
favour  of  the  appellants,  though,  certainly, 
that  decree,  so  far  as  it  was  in  their  favour, 
was  reversed  by  the  Lords  Justices.  A 
mere  difference  of  opinion  among  the 
Judges  of  the  Courts  below  was  not,  alone, 
though  it  was  one  considerable  circum- 
stance, a  reason  for  not  giving  costs.  But 
the  Lords  Justices  had  certainly  entertained 
much  doubt  upon  the  matter,  and  this  was 
a  second  circumstance  against  giving  costs. 
A  third  was  the  conduct  of  Hart  him- 
self, which,  though  it  did  not  amoimt  to 
what  Uke  law  treated  as  wuver  or  abandon- 
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ment,  did  ftmonnt  to  such  atanding-by  at, 
though  it  did  not  actnallj  disentitle  him 
to  relief^  disentitled  him  to  favourable 
consideration  in  giving  that  relief.  Taking 
all  these  three  grounds  together,  he  thought 
that,  had  he  been  applied  to  at  counsel, 
he  should  have  advised  this  appeal,  and 
therefore,  though  he  was  now  of  opinion 
that  it  mutt  ^  dismiaaed,  he  thouf^t  H 
ahould  be  dismissed  nithout  eosti. 

LoBD  Cbanvokth. — The  flnt  question 
here  was,  whether,  aeeording  to  the  cost- 
book  principle,  there  was  a  right  to  declare 
a  forfeiture  for  non-payment  of  calls,  and 
the  next,  whether  Hart,  by  his  own  con- 
duct,  was  estopped  from  saying  that  there 
was  such  a  right,  by  reason  of  his  having 
done  that  which  led  the  other  parties  to 
believe  that  he  had  entered  into  the  part- 
nership with  the  admission  on  his  part  that 
they  should  deal  on  the  footing  of  there 
bdng  suoh  a  right.  In  his  opinion  it  waa 
not  made  out  that  there  waa  any  such 
right.  It  might  be  almost  a  universal 
practice  so  to  treat  it,  in  many  partaer- 
ship  deeds ;  but  if  it  waa  to  be  establiahed 
as  a  legal  right  in  any  particular  case,  it 
must  be  introduced  into  the  deeds.  Then 
came  the  question,  whether  Hart  had  by 
his  conduct  precluded  himself  from  deny- 
ing that  right.  Upon  that,  it  must  be  re- 
marked, that  no  such  point  bad  been  set 
up  by  either  of  the  appellants  in  the  answer 
to  the  respondent's  bill,  and  though  such  a 
matter  might  have  been  talked  of  among 
them  in  tiieir  dealings  vrith  each  other, 
there  waa  no  proof  that  they  deemed  it 
included  in  the  stipulationa  on  whieh  the 
company  was  to  be  conducted.  But  even 
if  there  had  been  a  power  of  forfeiture, 
there  was  no  valid  declaration  of  forfeiture. 
The  question  of  forfeiture  must  be  decided 
on  strict  principles  of  law  as  well  here  as 
in  any  case  of  the  forfeiture  of  an  estate. 
As  a  matter  of  fact,  no  declaration  of  for- 
feiture was  regularly  made  on  the  8 1st  of 
May  1850,  nor  was  any  act  of  forfeiture 
entered  on  that  day  by  the  appellants  in 
their  own  minute-book.  His  Lordship 
examined  the  correspondence  between  the 
parties,  and  expressed  a  olear  opinion  that 
no  forfeiture  had  been  duly  declared.  But 
then  it  was  said  that  whatever  righta  Hart 
might  have,  he  had  forfeited  them  by  lying 
by-    fox  that  propositioQ  he  conid  find 


no  authority  in  principle  or  in  ailment. 
And,  in  feet,  the  person  wrongfully  ex- 
cluded had,  from  the  first,  denied  the  right 
of  the  other  parties  to  exclude  him,  and 
they  themselves  felt  that  in  fact  the;  had 
not  «olnded  him,  for,  some  time  afrennrdi, 
one  of  them,  one  of  the  appellants  here, 
wrote — "Your  liabilities  are  increasbg 
every  day«'*   The  other  partnos  mi^t 
have  filed  a  biU  to  wind  up  Hie  eoneem, 
which  they  had  the  right  to  do,  on  aeeoont 
of  his  being  in  default  witii  Ms  calls.  Thst 
course,  however,  was  not  taken,  and  no- 
thing had  been  done  Icf^lly  to  put  an  end 
to  tiie  partnership.    The  decree  of  the 
Lords  Justices  was  correct,  and  oni^t  to 
be  aflSrmed,  and  the  appeal  dismissed,  with 
costs,  whieh,  in  his  opinion,  ought  to  fol- 
low, aa  Lord  Cottenham  had  once  declared, 
not  as  a  penalty  or  •  puniahmoit,  but  as 
the  necessary  coosequenee  of  an  iu8i> 
cessfiil  lit^atitm. 

Lord  WsmutTDAU  agned  tiiat  diii 
appeal  on^t  to  be  dismiaaed,  and  he 
thought  it  ong^t  to  be  dismfoaed  widi  costs. 
The  notice,  which  was  not  sufiicient  to 
effbct  a  forfeiture  of  the  shares,  even  if 
there  had  been,  which  he  denied,  any  rigfat 
to  forfeit  them,  was  clearly  not  suffieient 
to  operate  as  a  dissolntion  of  the  partnff- 
ship ;  it  was  not  framed  to  effect  such  a 
purpose ;  there  was  no  power  so  to  efl^ 
that  purpose,  and  the  notice  was  givea 
with  a  different  intoition.  Then,  was  Hart 
estopped  by  his  own  conduct  firon  object- 
ing to  the  forfeiture  ?  This  waa  the  most 
difficult  question  in  the  case,  and  depended 
entirely  on  the  rules  establiahed  in  eaarts 
of  equity  with  re^ct  to  peraona  ao  latfr 
ated.  The  mle  to  be  deduced  from  /Vm- 
dergatt  v.  TVrton  and  Norway  v.  Rmn 
appeared  to  be,  that  if  a  party  lay  by,  and 
by  his  conduct  intimated  to  the  otiier  part- 
ners in  the  concern  that  he  had  abandoned 
his  share  and  that  they  might  deal  with  it 
as  they  pleased,  he  would  be  estopped. 
Had  he  done  so  here  t  The  letters  shewed 
an  exactly  opposite  intention  on  his  part. 
From  the  first  to  the  last  he  had  disputed 
their  right,  and  bad  dared  them  to  act 
upon  the  elaim  which  they  asaerted.  The 
judgment  of  the  Court  bdow  waa  perfectly 
right  and  must  be  affirmed,  with  eoata. 

2>sem  affirmed  oecorUa^' 
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HABTLBT  V.  AIXBIT. 


JppvrHOHmeitt^Skarea  ht  a  CoB^Ny — 
P»ioi  to  eokalatt  Pa^mmt, 

A,  B.  dUi  Uaving  share*  In  ajviKt-itoeh 
empamgt  the  dividenda  mpon  which  were 
dedared  half-yearly  and  made  pat/able  at 
a  fixed  period,  about  a  month  afterwards. 
Tbere  was  a  further  sum  of  money  due  to 
the  shareholders  the  company  arising  fnm 
profits  upon  the  sale  of  shares  .-—Held,  that 
the  dioidends  upon  the  shares  were  appor- 
tionable  under  the  statute  4  4>  5  Will.  4. 
c.  22,  payment  to  be  calculated  from  the 
lest  day  on  which  the  dividend  was  made 
payable^  and  not  the  day  on  whwh  it  was 
deelmredi  but  that  the  additieual  amomU 
was  not  in  the  nature  of  a  iinidemi,  and 
therefore  not  apportionable  under  the  act. 

Tliia  niit  was  inatitnted  to  adminUter 
die  estate  of  Jamea  Hartley  j  and  the  case 
nov  came  on  upon  an  a^jovned  mmmoiia 
from  cbambers. 

By  a  settlement,  made  upon  the  mar- 
riage of  James  Hartley  and  Jane  Gibba, 
dated  in  tbe  year  1848,  certain  property, 
connstiDg  of  (amongst  other  seearides) 
ciglity  shares  in  the  Peninsular  and  Ori- 
ental Steam-Packet  Company,  wu  assigned 
and  tnuisiiBrred  to  tnistees,  upon  trust  to 
pay  unto,  permit  and  sufite  J.  Hartley 
nd  his  ass^s,  to  lecaTO  and  take  the 
yearly  dividends  as  the  same  should  be- 
come doe  and  payable  during  bis  natural 
life,  and  after  the  decease  of  the  said  J. 
Hartley,  to  stand  possessed  of  the  said 
shares  and  the  dividends  to  accrue  and 
become  due  in  respect  thereof,  upon  trust 
for  Jine  Gibbs  for  life,  for  her  separate  use, 
and  after  her  death  upon  oerUun  other  trusts 
therein  mentioned. 

Tbe  Peninsular  and  Oriental  Steam* 
Picket  Company  was  incorporated  by 
royal  ehartor  in  the  year  1850,  and  the 
dMd  of  settlement  of  tbe  company  con- 
tained certain  elansea  to  the  following 
tKeeL 

Section  126. — The  net  profits  of  the 
company  shall  in  every  half-year  be  divided 
rateably  amongst  the  proprietors  to  snch 
aroooDt  aa  the  board  of  directors  shall 
from  Ume  to  time  decide  upon,  and  as 


shall  be  declared  at  the  annual  half-yeady 

meeting. 

Section  127. — That  the  board  of  direc- 
tors shall  cause  erray  dividend  to  be  paid 
at  the  principal  office  for  the  time  being 
of  the  company  within  twenty-one  dayi 
after  the  same  shall  have  been  declared, 
three  days*  previous  notice  being  given 
by  advertisement  or  by  letter  to  all  pro- 
prietors. 

Section  128.— That  the  owners  of  the 
said  shares  in  the  said  undertaking  shall 
be  entitled  to  a  dividend  of  such  profits 
rateably  according  to  the  amount  of  the 
instalments  on  the  said  shares  which  shall 
have  been  actually  paid  up. 

It  appeared  that  the  practice  of  the 
company  was  to  declare  a  dividend  upon 
the  profits,  on  the  SOih  of  September 
and  Uie  Slst  of  March  in  every  year,  but 
snch  dividends  won  not  to  become  pay- 
able till  the  26th  of  Decembor  next  after 
the  first  and  the  26th  of  June  following 
the  second  declaration  of  the  dividend. 
Accordingly,  on  the  29th  of  September 

1856,  a  dividend  was  declared  and  the 
amount  was  received  by  J.  Hartley  on  the 
26tb  of  December  18(6.  On  the  30th  of 
March  1857  a  meeting  of  the  company  took 
place  uid  ano&er  h^f-yearly  dividend  at 
the  rate  of  91,  lOs,  per  cent,  was  declared 
upon  the  net  profits  of  the  company,  which 
dividend  was  made  payable  on  the  26th 
of  June  fbllowing.  At  the  last-mentioned 
meeting,  it  was  also  declared  that  a  sum 
of  17,000/.,  which  had  arisen  from  profits 
made  by  the  company  upon  the  sale  of 
certain  new  shares,  should  be  divided 
among  the  shareholders  rateably  according 
to  the  number  of  shares  held  by  them. 

James  Hartley  died  on  the  Slst  of  March 

1857,  and  the  questions  now  argued  were, 
whether  the  dividends  on  the  shares  in  the 
company  standing  in  the  names  of  the 
trustees  of  the  settlement  made  previously 
to  the  marriage  of  Mr.  and  Mrs.  Hartiey  in 
1848  were  apportionable  under  section  2.  of 
the  4  &  5  Will.  4.  e.  22;  whether  the  addi- 
tional payment  to  the  shareholders  declared 
in  respect  of  the  profit  made  by  the  com- 
pany on  the  sale  as  aforesaid  of  the  new 
shares  was  apportionable  under  the  same 
section,  and  if  such  dividends  and  addi- 
tional payments  respectively  or  either  of 
them  was  or  were  apportionable,  such  ap- 
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portionment  wm  to  be  made  from  the  80th 
of  September  1856,  or  from  the  26th  of 
December  following. 

Mr.  Bovill,  for  the  repretentatiTes  ot 
Mr.  Hartley,  submitted  that  the  dividend 
was  apportionable  both  as  to  what  was 
paid  upon  the  shares  in  the  eompaay  and 
npon  the  additional  profit. 

Mr,  Jettel  appeared  for  the  truatMi  of 
the  settlement. 

The  following  cases  were  cited : — 

Tyrrell  v.  C2orifc,  2  Drew.  86  ;  a.  c.  2S 
Law  J.  Rep.  (n.s.)  Chanc.  283, 

Knight  v.  Boughton,  12  Bear.  312; 
19  Law  J.  Rep.  (n.s.)  Chanc.  66. 

Trimmer  t.  Danhy,  33  Law  J.  Rep. 
(n.b.)  Chanc.  979. 

/«  re  Mariby,  4  M.  &  Cr.  484. 

4^5  mU.  4.  e.  22.  m.  2,  8. 

KiHDKBSLKT,  Y.C— It  11  at  all  tlmei 
very  nnsatiaflutory  to  decide  npon  tba 
constraetion  of  an  aet  of  pariiament  be- 
cause it  ii  rarely  expressed  in  language 
which  conveys  the  meaning,  and  this  act 
is  a  specimen.  Now,  the  object  of  this 
act  was  not  only  to  remedy  the  defects  in 
the  statute  of  Geo.  2,  but  also  for  the  pur- 
poses recited  in  the  first  section,  which  is 
in  these  words  : — "  Whereas  by  law  rents, 
annuities  and  other  payments,  due  at  fixed 
or  stated  periods  are  not  apportionable 
(nnleas  express  provision  be  miude  for  the 
purpose)  firom  which  it  often  happens  that 
persons,  and  their  representatives,  whose 
income  ii .  wholly  or  principally  derived 
from  these  sources,  by  the  determination 
thereof  before  the  period  of  |{ayment  arrives 
are  deprived  of  means  to  satisfy  just  de- 
mands, and  other  evils  arise  from  such 
rents,  annuities  and  other  payments  not 
being  apportionable,  which  evils  require 
remedy,"  And  then  section  2. enacts,  *'that 
from  and  after  the  passing  of  this  act,  all 
rents  service  reserved  on  any  lease  by  a 
tenant  in  fee,  or  for  any  life  intereat,  or  by 
any  lease  granted  under  any  power  (and 
which  leases  shall  have  been  granted  after 
the  passing  of  this  act),  and  all  rents-chai^ 
and  other  rents,  annuities,  pensions,  divi- 
dends, modnses,  compositions,  and  all 
other  payments  of  every  description  in  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, made  payable  or  coming  due  at 


fixed  periods  under  any  instrument  thit 
shall  be  executed  after  the  passing  of  this 
act,  or  (being  a  will  or  testamentary  initru- 
ment)  that  shall  come  into  operation  after 
the  passing  of  this  act,  shall  be  apportioned 
so  and  in  such  manner  that  on  Uie  deadi 
of  any  person  interested  in  any  saeh 
rents,  annmties,  pensionB,  dividends,  mo- 
duses,  compositions  or  other  payments  as 
aforesaid,  or  in  the  estate,  fund,  office 
or  benefice  from  or  in  respect  of  whidi 
the  same  shall  be  issuing  or  derived,  or 
on  the  determination  by  any  other  meant 
whatsoever  of  the  interest  of  any  sudt 
person,  he  or  she,  or  his  or  her  exeentoi^ 
administrators  or  assigns,  shall  be  entitled 
to  a  proportion  of  such  rents,  annuities, 
pensions,  dividends,  moduses,  compon- 
tiona  and  other  payments  according  to  the 
time  which  shall  have  elapsed  from  the 
commencement  or  last  period  of  paymcat 
thereof  respectively,  as  the  ease  may  be, 
including  tiie  day  of  the  death  of  such 
person  or  the  determination  of  his  or  ha 
interest,  all  just  allowances  and  deductions 
in  respect  of  charges  on  such  rents,  an- 
nuities,   pensions,   dividends,  modnses, 
compositions  and  other  payments  bdng 
made."   Tlie  real  question  in  this  case  is, 
whether  this  payment  is  "a  dividend"  ss 
being  the  income  of  the  profits  of  a  joint- 
stock  company.    In  my  opinion  it  is  ia>- 
possible  to  avoid  holding  that  it  is  dividend 
in  the  popular  and  ordinary  sense ;  sod 
not  only  so,  but  also  in  the  technical  soue 
in  which  the  word  is  used  by  the  l^al 
profession.   A  conveyancer  in  preparing 
a  will  would  so  designate  it  as  importiDg 
income,  and  moreover  the  word  is  used  in 
the  same  sense  in  acts  of  parliameot,  and 
I  do  not  think  it  can  be  said  that  the  I^>- 
lature  in  uring  the  word  "dividend"  did 
not  intend  to  include  dividends  in  a  joint- 
stock  company.    They  are,  therefore,  ap- 
portionable under  the  act.    Then  comes 
the  question  as  to  the  time  from  which  the 
apportionment  is  to  take  place.  The  words 
<a  tiie  act  must  h«e  also  be  taken  as  they 
stand,  whatever  may  be  the  conjeetiire  sa 
to  the  intention.    The  act  says  that  die 
payment  of  interest  shall  be  made  accord- 
ing to  the  time  which  shall  have  elapsed 
from  the  commencement  or  last  period  of 
payment  thereof,  as   the  case  msy  b^ 
including  the  day.  of  the  death  of  mcA 
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peiwm.  Now.  tiie  last  day  of  payment 
was  not  that  on  which  the  dividends  were 
dochoed  not  that  npon  wliidi  the  profite 
wCfe  calculated ;  but  the  last  day  of  pay- 
meat  waa  the  26th  of  December  1856 ; 
ind  anuming  the  payment  to  hare  been 
then  made,  the  number  of  days  must  be 
calculated  from  that  period  up  to  the  day 
of  the  death  of  Mr.  Hartley,  inelnsive.  As 
to  the  additional  payment  in  respect  of 
the  profit  arising  from  the  sale  of  the  new 
shares,  that  arose  from  a  sum  <rf  17«000J., 
whidi  in  one  sense  was  capital  belonging 
to  the  company,  but  the  division  of  the 
jRofit  was  not  a  dividend.  It  is  dear 
that  the  company  did  not  treat  it  as  sucbt 
and  neither  in  an  act  of  parliament  nor  by 
a  conveyancer  nor  by  any  one  else  would 
it  be  designated  as  a  dividend.  There  is 
nothing  in  the  nature  of  this  sum  to  bring 
it  within  the  words  of  the  act.  it  cannot 
be  held  to  Iw  a  dividend,  and  is  not  tbere- 
hn  apportionable. 


Loans  JuiTicas. 

Aforimain—Tiihe  Redemptio»—Bequetl 
^Statute!,  6  4-7  Viet,  e,  87,  mi  18  4-  14 

Viet.  c.  94. 

A  heqve$t  of  fmre  personalty  to  an  oito- 
eiatiom  for  bmyiny  impropriate  Uthea  and 
revegting  them  in  the  Church  of  Ei^land,  if 
void  under  the  Mortmain  Act  (9  Oeo.  2. 
e.  36 J;  nt^ithstandtnp  the  2Sth  uetion  of 
the  6  4' 7  Viet.  e.  87,  and  the  SSrd  steHon 
of  the  IS  ^  14  Viet.  e.  94. 

The  Acta  of  thia  case  are  fully  detailed 
in  the  report,  ante,  p.  199. 

This  waa  an  appeal  by  the  Tithe  Re- 
demption  Trust  Society,  and  the  principal 
a^nment  urged  was  founded  upon  two 
acts.  6  &  7  Vict.  e.  37,  and  the  18  &  14 
Vict.  c.  94.  The  former  act  recited  that 
an  act,  the  17  Car.  2.  c.  3.  s.  7,  enabled 
impropriators  to  augment  parsonages  or 
vicarsges  in  certain  cases,  and  enabled  in- 
cumbents in  certain  cases  to  receive  lands, 
tithes  and  other  hereditaments  without 
licence  in  mortmain,  and  recited  that  by 
an  act,  1  &  2  Vict.  e.  106.  s.  15,  the  act  of 
Charies  the  Second  was  repealed ;  and  then 


it  was  enacted,  by  section  25,  '*  That  so 
mneh  of  the  said  act  of  King  Charles  the 
Second  as  enables  any  owner  or  proprietor 
of  any  impropriaUon,  tithes  or  portion  of 
tithes,  to  annex  the  same  or  any  part 
thereof  unto  the  parsonage,  vicarage  or 
curacy  of  the  pariah  church  or  chapel 
where  the  same  lie  or  arise,  or  to  settle 
the  same  in  trust  for  the  benefit  of  such 
parsonage,  vicarage  or  curacy,  and  autho- 
rises parsons,  vicars  or  incumbents,  to  re- 
ceive lands,  tithes  or  other  hereditaments 
without  licence  of  mortmain,  shall  be  and 
the  same  is  hereby  revived ;  and  that  all 
augmentations  and  grants  at  any  time  here- 
tofore made  according  to  the  s^  aet  of 
King  Charles  die  Seemid,  shall  be  aa  good 
and  effectual  as  if  the  same  had  never  been 
repealed."  The  enactment  of  the  other 
statute,  by  section  23,  was  as  follows 
*'  That  the  owner  or  proprietor  of  any 
impropriation,  tithes,  portions  of  tithe%  or 
rent-charge  in  lieu  of  tithes,  shall  and  may 
have  power  to  annex  the  same  or  any  part 
thereof  unto  the  paraon^;e,  vicarage  or 
enraey  of  the  parish  church  or  cbl^Ml 
where  the  same  Ue  or  arise,  or  to  settle  this 
same  in  trust  for  the  benefit  of  sudi  par- 
son^, vicarage  or  curacy,  any  statute  or 
law  whatsoever  to  the  contrary  thereof  in 
anywise  notwithstanding." 

From  these  two  sections  of  the  statutes 
it  waa  contended,  on  the  part  of  the  appel- 
lants, that  the  law  waa  placed,  in  the  matter 
of  tithes  at  least,  in  the  same  situation  as 
it  was  in  the  reign  of  King  Charles  the 
Second,  and  so  far  the  Mortmain  Act  had 
been  practieally  repealed,  so  aa  to  make  the 
gift  in  the  present  case  a  good  and  valid 
application  of  the  testator's  bounty. 

Mr,  SdtBj/n  and  Mr.  Kenjfon  supported 
the  appeal,  and,  daring  thdr  argument, 
referred  to  the  following  statutea,  besidea 
those  above  mentioned : — 

14-2  Will.  4.  c.  45.  «f.  11,  20. 

84-4  Viet.  e.  118.  M.  55,  67. 

17  4-  18  Vict.  <s  116.  «.  8. 
ThefoUowing  additional  cases  werecited:—- 

Brown  v.  Oldfield,  2  Vent.  349. 

Sorreeby  v.  HoUina,  9  Mod.  221. 

The  Church  Building  Society  v.  Barlow, 
3  De  Oex,  M.  &  O.  120;  s.c.  22 
Law  J.  Rep.  (n.s.)  Chuic.  339. 

Do*  V.  St.  Helen**  Rmlmaj/  Compai^, 
2  a.B.  Rep.  864. 
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ito&nuM  T.  Robiiuoitf  1  De  Gex*  H. 
ft  O.  274  *,  t.  e.  21  Law  J.  Rep. 
(ir.s.)  Cbue.  111. 

Mr.  RoundeU  Palmer  and  Mr.  Os&onw, 
for  the  next-of-kin  of  the  testator,  cited 
the  following  cases,  besides  tome  of  those 
which  were  referred  to  on  behalf  of  the 
society,  in  the  court  below  :— 

Mather  v.  ScoU^  2  Keen,  172 ;  i.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  300. 
MmUUm  T.  CUtkerow,  S  Yes.  734. 
The  Trustees  of  the  BriUth  Muteum  T. 
WkUe,  3  Sim.  &  S.  504. 

Mr,  j'ebvyii  was  heard  Id  reply. 

July  5. — Lord  Jdstick  Knight  Bbuck. 
—■The  first  question  upon  this  appeal 
seems  to  be  as  to  the  true  meaning  of  the 
words  '*  aboTe-mentioned  charitable  pur- 
pose" contained  in  the  will  of  Mr.  Lacius 
Graham  Kinderley,  the  testator  in  the 
cause.  They  must,  of  course,  be  read  not 
without  attention  to  the  context ;  and  so 
leading  them,  I  am  of  opinion  that  wba^ 
ever,  according  to  any  reasonable  and  pos- 
sible view  of  Uie  evidence  before  ns,  may 
be  or  hare  been  the  purposes  or  objects  of 
the  body,  or  society,  or  association,  which 
he  calls  **  the  association  for  buying  impro- 
priate tithes  and  revesting  them  dn  the 
Church  of  England,"  the  words  "above- 
mentioned  charitable  purpose,"  as  used  by 
him,  mean  singly  and  merely  the  particular 
purpose  of  buying  up  impropri^  tidies 
and  revesting  them  in  the  Church  of  Eng- 
land. The  next  question  is,  whether  such 
a  charitable  gift  could  be  effectually  made 
by  the  will.  It  was  argned  that,  by  force 
of  several  statutes  pauwd  unce  the  reign 
of  Qeoige  the  Second,  which  were  men- 
tioned in  the  argument,  if  not  indepen- 
dently of  those  statutes,  it  could ;  and  this 
notwithstanding  the  statute  of  George  the 
Second,  commonly  called  the  Mortmain 
Act.  That,  however,  is  not  my  opinion. 
1  do  not  read  the  statute  the  6  &  7  Vict, 
e.  37.  s.  25,  or  the  statute  the  13  &  14 
Vict.  c.  94.  s.  23,  or  any  enactment  on 
which  stress  was  laid  by  Mr.  Selwyn  or 
by  Mr.  Kenyon  (who  both  argued  the 
appeal  very  ably),  as  meaning  what  they 
contend  fbr.  The  appellants'  case  is  not 
in  my  judgment  helped  by  the  circum- 


stance that  tidies  already  vested  in  sn 
eccledastical  corporation,  but  not  for  the 
benefit  of  the  rector,  vicar,  or  curate  of  the 
parish  where  they  arise,  may  be  alienated 
for  the  benefit  of  that  rector,  vicar  or 
curate.  It  appears  to  me  that  the  dis- 
puted gift  here  is  rendered  by  the  statute 
of  George  the  Second  wholly  void,  and 
that  the  order  under  appeal  made  by  Sir 
John  Romilly  is  right ;  nor  am  I  by  sny 
means  sure  diat  my  conclusion  wonld  not 
have  been  the  same,  if  I  had  read  the 
words  **  above-mentioned  charitable  pnr> 
pose"  as  importing  merely  the  above- 
mentioned  sodety,  or  generally  the  objeeti 
of  the  above-mentioned  association. 

Lord  Justicr  Turner.  —  I  liave  f^t 
some  doubta  upon  this  case ;  but  in  the 
result  I  have  come  to  the  same  conclusion 
as  my  learned  Brother  and  the  Master  of 
the  Rolls  have  arrived  at.  I  am  not  indeed 
prepared  to  say  that  no  legacy  can  be  well 
given  to  this  charity.  It  may  be  that  there 
are  legal  purposes  of  this  chaii^  not  merely 
incidental  to  its  illegal  purposes ;  and  it 
may  be  that  a  ^ft  to  the  charity  could  be 
supported  as  to  its  legal  purposes,  altfaooi^ 
it  would  of  course  fi^  as  to  its  iU^al  pur- 
poses ;  but  on  these  ptrints  I  gjve  no  opin- 
ion. It  is  suffident  to  say,  that  in  my 
opinion  the  disposition  which  this  testator 
has  made  in  &vour  of  the  charity  csnnot 
be  supported.  The  testator  has  given  the 
charity  a  wrong  denomination ;  but  in  the 
denomination  which  he  has  given  it  he  has 
embodied  the  purpose  for  which  his  gift 
was  made.  What  is  asked  by  the  appel- 
lants is  in  truth  this :  to  substitute  the 
real  denomination  of  the  charity  for  that 
which  the  testator  has  {^ven,  dtuegarding 
wholly  the  purpose  embodied  in  the  deno- 
mination which  he  has  ^ven,  and  which 
aptly  applies  to  one  of  the  purposes  of  tUi 
charity  in  its  proper  denomination.  I  think 
we  cannot  do  this,  but  that  we  must  take 
with  us  into  the  aJtered  denomination  the 
purpose  embodied  in  the  erroneous  one; 
the  more  so  from  the  language  of  the  latter 
part  of  the  will.  I  agree  also  with  the 
construction  put  upon  tiie  statutes  by  my 
learned  Brother,  and  am  for  these  ressoni 
of  opinion  that  this  appeal  must  be  dis- 
missed, but  without  costs. 
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Ht724,25,26,27;<  coal  canal  compaht 

Juae  9.  0.  HARCODRT. 

Cofi^afly— /fflper/ecf  Cwifaei  for  Pur- 
ehate  of  Lands  Compultorjf  Powen  wnU' 
miedhgjet. 

A  eompany  kavhg  ptmerM^  utdimited  at  to 
fnw,  U>  purehate  land  for  the  purpo$et  of 
their  wuUrtakinff,  took  posaesiion,  in  1797, 
9f  tke  lamU  of  aie  infant,  but  no  effectual 
>tep$  were  taken  for  fixing  the  priee,  an 
p^tnuU  ttwmrd  otUjf  haviiig  btem  made, 
whidh  wpom  the  infaafe  eemimg  of  age,  woe 
npadialtd  fty  Um,  and  an  anmutl  rent  onfy 
hring  frmm  Ifm  to  tijae  paid*  Dieputee 
AofAw  arieen  in  lSM,fiftg-$e9em  jfeart  after 
the  lande  had  been  taken,  it  woe  held 
( affirmuuf  the  deeiaion  of  the  Matter  of  the 
RoU* ),  that  the  company  could  not  eompel  a 
eonteyanee  of  the  land,  upon  the  footing  of 
what  had  already  taken  place  between  them 
end  the  landowner ;  hut  that  bath  parties 
nmtif  with  r^erenee  to  their  retpeetiper^his, 
preeetd  vndw  tha  act  efparmment. 

This  wu  an  appeal,  by  the  plaintifii^ 
from  the  deoinoii  <tf  the  Maater  the 
Bolls,  reported  anU,  p.  189. 

The  dimiiMtaiioea  of  the  caae  will  mflS- 
ctently  appear  from  the  fbnner  report,  and 
fi«n  the  judgment  of  the  Lo^  Chan- 
cellor. 

Mr,  R.  Palmer,  Mr.  O^ome,  and  Mr, 
W.  D,  LewU  were  for  the  plahitifii. 

Bfy,  SeUoyn  and  Mr*  FtKher  were  for 
the  defendant. 

Mr.  Palmer,  in  reply. 

la  addition  to  the  cases  dted  in  the 
eout  bdow,  the  following  were  referred 
to:— 

£or4  Candor  t.  Leatie,  1  Ton.  ft  C. 

Bxcfa.  427  i  s.  c  4  Law  J.  Rep. 

(ir.s.)  Ezch.  59. 
Jtachdala  NanigaHon  Compamg  t.  King, 

S  Sim.  N.S.  78 ;  s.  e.  20  Law  J. 

Rep.  (k.s.)  Chane.  67S ;  22  Law  J. 

Rep.  (n.».)  Chanc.  604;  1£  Bear. 

11;  16  BeaT.  630. 
Clare  Hall  (the  Matter,  ^e.  of)  t. 

Hearding,  6  Hare,  27S ;  s.  c.  17 

Law  J.  Rep.  (ir.a.)  Chaaa.  SOI. 
Haw  Bnnib  XXTIL-^^Um. 
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Jane  9.  —  The  LoftD  Chancbllok.  — 
Thia  case,  which  is  an  appeal  from  the 
decree  of  the  Master  of  the  Rolls,  was 
fully  argued  before  me,  and,  from  its 
diffleolty  as  well  as  its  importance,  I  have 
been  desirous  of  considering  its  Tarions 
points  with  great  attention.  It  arises  upon 
a  bill  filed  by  the  company  of  proprietors 
of  the  Somersetshire  Coal  Canal  Naviga- 
tion against  the  tmeteea  of  Lord  Walde- 
graive,  to  obtun  a  conveyance  of  certain 
lands  and  hereditaments,  which  they  a!-* 
1^  tiiey  have  contracted  to  purchase  under 
the  provisioni  of  an  act  of  parliament, 
under  which  they  are  inoorpontted,  for  the 
purpose  of  nudring  and  mafaitaining  a 
navigable  canal,  with  certain  railways  and 
stone  roads  from  several  collieries  in  the 
county  of  Somerset,  to  communicate  with 
the  intended  Kennett  and  Avon  Canal,  in 
the  parish  of  Bradford,  in  the  county  of 
Wilts,  and  also  to  restrain  the  defendants 
from  maldng  a  bridge,  arch,  passage  or 
other  work  upon,  over  or  across  the  rail- 
road or  tramroad  of  the  plaintifii,  formed 
along  or  in  the  place  of  the  Radstock 
line  of  the  said  canal ;  and  from  carrying 
any  sndi  bridge,  arch,  passage  or  other 
work  over  soeh  inroad  or  ta-amroad ;  and 
from  proceeding  at  law  against  the  plain- 
tiflb  for  recovering  possession  of  the  lands 
mentioned  or  reiinred  to  in  the  award  of 
the  said  Commissioners  or  any  of  them,  or 
otherwise  acting  or  taking  any  proceedings 
upon  or  by  virtue  of  ^  notice  to  qnit 
of  the  20th  of  September  1854.  The  act 
under  which  the  company  was  incorpo- 
rated is  the  34  Oeo.  3.  c.  Ixxxvi.  passed 
in  the  year  1794 ;  and,  by  the  first  sectaon 
of  that  act,  tfaey  were  empowered  to  pur- 
chase land  for  the  use  of  the  nndertaking. 
By  the  20th  section  of  the  act  they  were 
enabled  to  contract  with  persons  for  the 
purchase  of  lands,  tenements  or  other  hwfr> 
ditamentt,  whether  freehold,  eopyhtdd  or 
leaaebidd,  either  in  oonsideration  of  a  sum 
of  xaaaaj  to  be  paid  for  the  same,  or  of  an 
annual  rent  or  payment,  to  be  ehaqfed  and 
secured  as  thermnafter  mentioned;  and  all 
sales  and  conveyances  to  the  said  com- 
pany mt^t  be  made  and  effected  in  the 
following  form.  The  act  then  sets  out  the 
mode  of  conveyance.  No  time  is  limited 
for  the  execution  of  the  works  by  the  com- 
pany, as  ia  now  usually  the  cmo  in  all  acta 
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fat  public  nndertakingB,  by  Uw  inwrdon 
of  oompnlaoiy  powen.  It  ma,  however, 
enggested  that  the  SSnd  sectioit  fixed  a 
limited  time,  as  all  penons  residing  in 
Somerset  and  Wilts  possessing  certain 
qualifications  are,  in  the  words  of  that  sec- 
tion, "  hereby  appointed  CommiBsioners" ; 
but  as  the  functions  of  the  Commissioners 
are  not  confined  to  this  particular  period, 
but  exercised  indefinitely  from  time  to 
time,  it  seems  to  have  been  the  intention 
of  tbe  legislature  that  all  persons  entitled 
by  property  would  be  entitled  to  be  sworn 
Commissioners.  It  was  also  supposed  that, 
after  a  certain  time,  the  Commissioners' 

Siwers  would  cease;  but  this  applies  to 
jnzy  or  damage,  and  the  injury  or  damage 
to  whidi  it  refers,  is  Aat  which  is  occa- 
sioned by  the  eomne  of  tbe  works,  and  not 
the  nature  of  the  undertaking.  The  com- 
pany was  empowered  to  make  one  line 
from  tbe  place,  and  through  the  parishes 
in  the  act  mentioned,  and  which  line  was 
in  subsequent  acts  distinguished  as  the 
Dunkerton  Line,  and  another  line  from  the 
place  and  through  the  parishes  in  the  act 
inentioned,  and  which  line  was  in  sub- 
sequent acts  distinguished  as  the  Had- 
stock  Line.  For  the  purposes  of  the 
Radstock  line,  in  1797  (the  act  having 
passed  in  1794),  it  became  necessaiy  to 
obtain  leave  of  the  Earl  Wald^ave,  a 
minor,  to  be(»>me  copyholder  for  tbe  ages 
and  numbers  of  existing  lives  on  aueh 
estates,  and  to  ascertain  the  value  of  the 
then  present  interest  of  the  Earl  Walde- 
grave  in  such  estates,  and  to  take  them  in 
consideration  of  an  annual  rent  or  pay- 
ment. It  does  not  appear  that  the  guar- 
dians of  Lord  Waldegrave  took  any  part 
in  tbe  arrangement  made  with  the  com- 
pany for  the  purchase  of  the  lands.  The 
transaction  took  place  on  behalf  of  the 
company  by  the  Commissioners,  on  the  6th 
of  December  1797,  at  a  meeting  of  the 
Commissioners,  held  in  pursuance  of  the 
act  (^parliament.  An  award  was  made  by 
fbem  determining  the  interest  of  Lord 
Waldegrave  in  ^  lands.  They  deter- 
mined the  value  of  the  leaseholds  at  thirty 
years*  purchase  to  be  246i.  12s.  ed.,  out 
of  whieb  they  found  that  the  leasees  were 
entitled  to  8U.  S«.  Ili2.,  and  that  tbe  lord 
was  «ititled  to  the  remainder,  amounting 
to  165/.  6t.  7d.,  and  for  lands  in  his  own 


poaaeanon  184<.  Is.  84.,  making  a  total  <tf 
849L  7«.  10(1.,  which  sum,  or  annual  rent 
of  14L  in  Hen  thereof,  they  deddcd  ought 
to  be  paid  to  Lwd  Wald^^ve.  That 
seemed  hardly  to  be  bin£ng  on  Lord  Wsl- 
d^rave ;  for  Billingsley,  £e  steward,  had 
no  power  to  treat  for  him,  and  his  guar- 
dians not  having  contracted  fot  him,  the 
amount  of  the  purchase-money  and  dann- 
age^  if  any,  to  which  he  was  entitled, 
could  only  be  settled  by  the  Terdict  of  a 
jury.  The  company,  indeed,  did  not  seem 
to  place  much  reliance  upon  what  was 
done;  for,  by  an  entry  in  their  book,  a 
draft  was  ^ven  to  Hr.  Billingsley  to  under- 
take or  procure  proper  execution,  or,  in 
de&nlt,  to  return  the  mon«r.  The  Eari  at- 
tained his  majority,  at  whiui  time  he  might 
have  aceeptea  or  repudiated  the  wboletrans- 
action,  and  have  recovered  the  landa  taken 
possession  of  by  tbe  company — they  have 
not  been  transferred  to  the  company  under 
the  provisiona  of  the  act,  and,  if  at  all, 
eertiunly  not  in  consideration  of  an  annual 
payment,  but  for  a  gross  sum ;  and,  if 
Billingsley  had  been  authorised  to  treat 
for  and  to  bind  tbe  Earl  Waldegrave,  he 
bad  determined  his  choice  in  favour  of  pay- 
ment of  a  gross  sum,  and  the  Eari  could 
not  afterwwds  have  receded  from  it,  and,  in 
hct,  whatever  Uie  i^^mentwith  Billinj^ 
ley  was,  the  whole  was  put  an  end  to  in 
the  month  of  Haroh  1807  by  his  retaining 
to  the  company  the  sum  of  349/.  7«.  10^, 
with  interest.  It  thus  appeued,  therefore, 
that  the  parties  stood  in  this  poutioe 
towards  each  other,  tbe  company  was 
in  possession  of  Lord  Waldegrave's  land, 
they  had  paid  the  lessees  for  Uieir  interest 
in  that  part  of  the  land  on  lease — Lord 
Waldegrave  received  nothing  for  his  interest 
in  tbe  lands,  and  he  might,  if  be  pleased, 
have  maintained  an  ejectment  against  tbe 
company.  It  was  competent,  if  he  pleased, 
to  enter  into  another  agreement  with  the 
company,  and  the  company,  if  no  agree- 
ment were  made,  might  have  proceeded  to 
execute  their  powers  under  their  act. 
Nothing  of  the  kind  appeara  to  have  been 
done  on  ather  aide;  bat  varioas  trans- 
actions took  place  which,  it  ia  inaiated  on 
the  part  of  uie  company,  amounted  to  a 
recognition  of  the  award  of  the  Commis- 
sioners, or  to  a  new  agreement,  or  to  sndi 
aoquieseence  as  to  ttap  the  defendants; 
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iriiile  the  defaidaate,  on  this  otlier  hand, 
eontended  that  the  atrangement  only  con- 
eeired  a  tenancy  fimm  year  to  year ;  and 
in  rapport  o£  theie  opposite  views,  it  was 
signed,  on  behalf  of  the  company,  that  it  was 
snlikely  they  should  have  leffc  themselves 
St  the  mercy  of  Lord  Waldegrave,  who  might 
St  will  and  pleasure  have  stopped  their 
woiii.    For  Lord  Waldegrave  it  was  said, 
tlut  he  would  not  probahly  accept  a  smsll 
ram  and  abandon  a  large  claim.   A  very 
strenuous  effort  was  made  by  the  company 
to  reeoncile  those  transactions  with  the 
award  of  1797'    It  appeared  to  me  that 
the  eounsd  for  the  eompuy  had  foiled  in 
shewing  with  any  degree  of  certainty  that 
spy  of  these  transactions  agreed;  although 
oeearionally,  no  doubt,  refSnenee  was  made 
to  the  unouttt  of  the  rent  ascertained  by 
the  Commissioners  as  the  criterion  of  what 
the  company  ought  to  pay,  for,  it  must 
always  be  borne  in  mind  that  if  the  award 
wu  acted  upon  at  all,  it  must  be  by  pay- 
ment of  a  sum  of  money  in  gross.    It  is 
nnnecessary  to  go  into  the  whole  of  the 
transactions  down  to  Uie  period  when  this 
unfortunate  dispute  arose  between  the  par- 
ties.  What  are  principally  relied  on  by 
the  company  are  the  arrangements  which 
took  place  in  1807,  in  181S  and  in  18S6. 
At  the  first  of  these  periods,  1807,  we  might 
have  expected,  if  at  all,  to  find  die  parUes 
entering  into  some  definite  agnement  to 
settle  the  terms  by  which  Ae  company 
were  henceforth  to  hold  the  lands  they  had 
then  been  using  for  ten  years.  The  money 
paid  by  the  company  had  been  paid  back 
to  them  in  the  March  of  that  year,  and 
Lord  Waldegrave  shewed  no  disposition  to 
disturb  them.  Under  these  circumstances, 
in  the  month  of  June  1807,  an  agreement 
appears  to  have  been  entered  into,  the 
partienlan  of  which  are  to  be  found  only 
in  the  minutes  of  the  proceedings  of  the 
eompany.    The  entry  is  in  the  following 
wo^: — 

"  White  Hart.  Jooa  Srd.  1807. 
'*  At  a  general  half-yearly  meeting  of 
dw  company  of  proprietors  of  the  Somerset- 
Aue  CmI  Naviga^on  holden  this  day,  in 
pursuance  of  the  act,  Messrs.  Woodstock 
&  Broderip  attended  this  meeting,  on  behalf 
of  Lord  Waldegrave  in  respect  of  his  claim 
on  the  company  for  his  land  at  Radstock, 
and  it  waa  settud  and  agreed  Uut  the  oom^ 


pany  should  pay  for  the  said  land  by  an 
annual  rent  as  per  a  valuation  and  surrey 
now  produoed,  whereby  it  appears  that  the 
company  have  taken  into  their  canal  and 
works  6  a.  2  r.  32  p.  of  land,  which  is 
valued  at  161. 13s.  9<f.  per  annum,  exclusive 
of  part  of  Walker's  garden  taken  by  the 
company,  but  which  is  not  to  be  paid  for 
by  reason  that  the  company,  at  their  own 
expense,  built  a  stable  for  the  accommoda- 
ttion  of  his  Lordship,  and  the  company 
have  already  paid  Uie  lessees  under  hU 
Lordship  sevwal  sums  of  money  for  the 
purchase  of  their  respective  shares  and 
interest  in  such  lands.  It  is  also  under- 
stood and  agreed  that  such  an  abatement 
should  be  made  to  the  company  out  of  die 
estimated  annual  value  above  stated,  as 
shall  be  con^ered  foir  and  equitable  by 
tiie  Rev.  Mr.  James;  and  in  addition  to 
the  above,  it  was  also  ^^eed  that  the 
annual  sum  of  &l.  Os.  7d,  shall  he  paid  by 
the  company  to  his  Lordship  for  and  in 
respect  of  2  a.  26  p.  of  land  taken  and 
used  by  the  company  in  their  rulroads, 
and  that  an  estimate  of  the  amount  that 
ought  to  be  paid  to  his  Lordship  in  respect 
of  quarries  opened  by  the  company,  and 
fences  shall  be  forthwith  made,  «id  the 
amount  with  Uie  rent  to  tiie  present  time 
be  paid." 

Thi^  of  course,  is  a  mere  statement  1^ 
the  company  of  the  arrangement  wlddi 
was  alleged  to  have  been  made  at  thii 
period ;  it  vronld  not  be  evidence  agunst 
the  defendants,  unless  it  could  be  shewn 
that  it  was  acted  on  by  Lord  Waldegrave, 
and  treated  by  him  as  a  binding  contract 
OD  the  company. 

By  a  further  entry  in  the  company's 
books,  it  appears  that  Mr.  James  made  an 
award  for  the  abatement  of  the  annual 
amount  to  be  paid  by  the  company  of 
3/.  8«.  9d.  from  16^  ISs.  Od.,  which  is  as 
follows  >— 

•*JnM  lit,  1808. 
"  At  a  general  half-yeariy  meeting  of 
the  company  of  proprietors  of  the  Somerset- 
shire Coal  Cai^  Company,  holden  Una 
day,  pursuant  to  the  act,  Mr.  S.  James 
this  day  delivered  his  award  as  to  an  abate- 
ment to  be  made  by  Lord  Wald^rave  out 
of  the  161, 19s.  Qd.  per  annum,  agreed  and 
settled  to  be  paid  to  his  Lordship  by  this 
company  for  lands  taken  at  Radstock  on 
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(he  Srd'  of  June  lait,  whereby  he  states 
that  the  nm  of  St.  S».  9d.  ought  to  be 
Allowed.  Resolred,  Uut  this  oompany  do 
allow  wd  pay  his  Lordship  the  ■anual 
anm  of  ISl.  lOt.  for  such  luida  exdiuiTe 
(rf  5/.  0«.  7d.  in  respect  e£  the  railroad 
lands  agreeably  to  Hr.  James's  award." 

There  is  nothing  in  this  arrangement 
which  can  be  r^arded  as  an  adoption  of 
the  award  of  1797*  because,  instead  of  its 
containing  the  slightest  reference  to  the 
award  as  the  basis,  the  entry  of  the  3rd  of 
June  1807  states,  that  it  was  settled  arid 
agreed  that  the  company  would  "  pay  for 
ike  said  land  by  an  annual  rent  as  per 
valnation  and  snrrey  now  produced."  The 
rent  appears  to  be  paid  for  the  first  time 
in  1809  down  to  the  29th  of  December 
fureeeding.  A  reedpt  was  given  in  respect 
of  the  partici^  lands,  specifying  each 
partienlu  land  and  its  Talne.  On  the  7th 
of  November  1809  a  letter  was  written  by 
the  Earl's  surveyor,  in  which  he  elums  a 
rent  of  131.  7:  7d.  for  one  year ;  that  in  no 
way  consisting  with  the  award  of  1797*  ox 
the  alleged  agreement  of  1807t  and  it  in- 
creases the  perplexity  of  the  ease ;  and  it 
also  appears  by  the  ledger  of  the  company 
that  in  May  1813  a  sum  of  money  was 
paid  for  arrears  due.  That  shews,  how- 
ever, that  the  agreement  of  June  1807  was 
not  regarded  as  final.  It  appears  that 
another  statement  was  made  by  Mr.  James 
on  the  7th  of  July  1818,  which  was  headed 
**  Particulars  of  Lord  Waldegrave's  lands, 
estimate  of  value  per  annum  181.  16j.  lOd, 
to  be  paid  fay  Uie  SMuersetshire  Canal 
Company,  made  by  the  Rev.  S.  James,  the 
7th  of  July  1813  ;**  and  then  there  follows 
a  statement  of  Lord  Wald^^ve's  lands 
used  in  the  canal  with  a  description  of  each 
portion  and  the  rent  per  acre,  amounting 
to  the  sum  of  lOl.  17«.  6d.  The  other 
lands  are  described  in  the  same  manner, 
and  at  the  foot  of  the  second  description 
there  are  these  words:  "for  those  the  canal 
company  stud  as  lessees  under  Lord  Wal- 
degrave,  and  the  rents  affixed  to  each  pieoe 
to  take  place  on  the  death  of  the  lives 
theieon."  There  is  then  a  description  of 
the  lands  (divided  in  the  same  manner) 
which  are  used  in  the  railroads,  and  at  the 
foot  of  that  there  are  these  words :  "  these 
latter  payable  to  the  respective  lessees,  the 
rents  aflbced  to  each  piece  to  be  on  the 


death  of  the  lins  paid  to  Lord  Waldq[niTe. 
Rents  now  payable  to  Lord  Waldc^rej 
lands  used  in  canal  whar(  &c.,  KM.  17*. 
6d.  i  lands  used  in  railroad,  %L  19i.  4|d.; 
altogether  a  total  of  182. 16s.  lO^A"  Tfaii 
document  is  important  in  many  rsspeeti, 
but  it  cratainly  does  not  amount  to  a  lati- 
fication  or  even  a  rect^ition  of  the  award 
of  1797,  for  although  the  total  amoDotof 
rents  stated  to  be  payable  to  Lord  Walde- 
grave  is  IS/.  16f.  lo^d.,  and  which  amounts 
very  nearly  to  the  142.,  yet  this  cannot  be 
so  understood,  as  in  mdcing  up  the  IS/. 
16s.  ioifd.,  there  is  included  the  sam  of 
21*  19«.  4^4.  in  respect  of  land  osed  hj 
the  rulway.  But  this  document  hss,  in 
my  opinion,  en  important  bearing  on  ao- 
otber  part  of  the  case  to  which  I  shall 
have  to  advert  directly.  This  sum  of  1>L 
16*.  10^.  is  admitted  on  boUi  sides  to  be 
p«d  down  to  Lady-day  1824,  bat  in  ^ 
year  1628  a  ne^tiation  eommenced  iriiich 
resulted  in  a  fresh  adjustment  of  the  rent 
to  be  paid,  upon  which  the  company  plaoed 
great  reliance ;  they  proposed  to  fpve  up 
4  a.  17  p.  of  the  land  not  required  for  the 
purposes  of  tbeirandertahing,  and  Mr.Laag- 
ford  wrote  to  Capt.  Waldegrave.  He  sti^ 
the  annual  rent  payable  as  14<.,  and  pro* 
poses  a  reduction  from  that  sum  of  6t.  lOi. 
fid.  in  respect  of  land  to  be  given  up,  leav- 
ing a  rent  to  be  paid  of  7^  odd.  If  Mr. 
Langford  meant  the  rent  actually  payable, 
he  was  in  error  about  this ;  yet  if  there  is 
one  thing  doir,  amidst  all  the  oonfariea 
and  intricacy,  it  is  that  at  the  time  this  ntgo* 
tiaUon  commenced,  the  rent  was  not  14JL, 
but  182. 16s.  I0d.t  and  that  not  on  the  fiiot- 
ing  of  the  award.  It  is  unnecessary  to  dwell 
on  the  subsequent  correspondence  between 
the  parties,  which  appears  to  have  resolted 
in  an  arrangement  that  for  the  4  a.  17  p* 
given  up  they  were  to  have  an  abatanest 
from  the  rent  of  82.  lOs.  6d. ;  this  is  all 
stated  in  paragraph  18  of  the  bill— the 
paper  itself  is  a  "  Settlement  of  the  rent 
account  between  Lord  Wald^rave's  trus- 
tees and  the  Somerset  Coal  Canal  Com- 
pany up  to  Lady-day  1826,  from  Lady-day 
1834.  The  perpetual  annual  rent  to  be 
paid  to  the  (nistees  by  the  said  company 
as  settled  by  the  Commissioners  is  1797, 
142.  Deduct  for  the  4  a.  17  p>  of 
given  up  by  the  said  company  to  the  trus- 
tees, bdng  the  old  canal,  Mr.  Boodle's 
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piutitioii  and  John  Cnwe'i  gudan,  &«• 
H  flonnented  in  a  itatcraant  sent  to  Capt. 
W«ldegnve  in  March  1828,  8^  lOt.  61!., 
leaving  il.  Oi.  6^  Then  add  for  2  a.  2  p. 
of  land,  being  the  railroad  leading  from 
Clsndown  and  Welten,  5^.,  vhich,  being 
idded  to  the  St.  9$.  6d.,  amoants  to  lOl.  9*. 
6d."  Then,  there  ii  a  deduction  for  certain 
land  3  r.  35  p.  occupied  by  Mr.  Dallamonr 
with  the  inn,  21.  3«.,  also  for  a  piece  of  land 
formerly  Landsdowns  in  front  of  the  inn, 
and  occupied  by  the  said  Mr.  Dallamour, 
6f.  6d.,  making  a  total  of  2i.  9s.  dd.^  which 
deducted  from  lOl.  9«.  6d.  leaves  a  nim  of 
which  is  stated  aa  the  "  future  annual 
rent  to  be  paid  to  the  said  trustees and 
then  it  enda  thus:  "  settled  byua,  John  Hill, 
fin-  the  canal  company,  J.  M.  Tucker,  for 
the  trustee*  ;**  nnd  then  there  is  a  sum  vi 
U.,—tmo  years  at  8f.=162.,  aaid  to  be  paid 
to  Mr.  Tucker.    It  is  to  be  observed  that 
tfais  is  not  an  original  agreement  for  the 
sale«f  land  used  by  the  company,  but  it  is 
a  mere  settlement  of  the  rent  which  re- 
mained to  be  paid  after  taking  away  tiie 
4  a,  17  p.,  and  ascertaining  on  the  footing 
of  the  account  what  was  said  to  be  payable. 
The  whole,  however,  was  based  on  an  error 
in  assuming  the  14/.  as  the  perpetual  an- 
nual rent  to  be  paid  as  settled  by  the  Com- 
missionersy  aa  that  rent  was  never  intended 
to  be  the  consideration  for  the  purchase^ 
but  the  groaa  sum  to  be  paid  to  BiUingal^ 
as  renL  The  whole  amount  of  the  anmnge- 
ment  waa  this :  the  company  appeared  to 
be  paying  a  certain  sum  annually  for  the 
land,  and  proposed  to  give  up  a  part  of 
that  land,  and  the  question  is,  what  is  the 
position  of  the  parties?    If  it  amounted 
to  an  agreement  for  the  sale  of  the  lands, 
npon  the  ground  of  the  Commissioners* 
award,  although  Mr.  Tucker  might  have 
no  authority  to  bind  the  trustees  or  Lord 
Waldegrave,  yet  the  receipt  of  the  rent 
might  amount  to  an  express  ratification  of 
his  act ;  but  it  appears  to  me  nothing  more 
than  what  it  appears  to  be  upon  the  face  of 
it,  a  settlement  of  the  rent  account:  and 
that  cannot  be  converted  from  its  original 
object,  BO  as  to  give  it  an  <niginal  force  to 
entitle  th«  company  to  call  for  a  convey- 
anee  of  the  lands.  The  arrangement,  how- 
ever,  waa  earned  into  effect,  the  four  acres 
were  given  up,  and  the  Bl.  continued  to  be 
paid  down  to  1846^  when  a  dispute  arose 


as  to  the  form  of  the  veeapt.  The  defim- 
danta  gave  the  company  notice  to  quit, 
upon  which  the  company  imprudently  re- 
torted wit&  a  notice  utterly  at  variance  with 
the  defSendanta*.  The  parties  being  thus 
at  variance,  the  defendants  first  constructed 
their  temporary  bridge  over  the  railway  of 
the  company,  and  were  then  proceeding  to 
erect  a  permanent  bridge  when  the  com- 
pany filed  the  present  bill  to  have  a  con- 
veyance of  the  land,  and  to  restrain  the 
erection  of  the  bridge.  With  reapect  to  that 
portion  that  seeks  for  a  conveyance,  I  agree 
with  the  Master  of  the  Rolls,  and  1  may 
state  that  the  company  are  not,  in  my 
opinion,  precluded  by  the  lapse  of  time 
from  pro(»eding  under  their  act  to  compel 
the  defondants  to  sell  their  lands  which 
form  part  of  the  canal  and  railwi^.  I 
have  already  said  that  I  can  find  notUi^ 
in  the  act  which  limits  the  time  in  which 
their  compulsory  powers  might  be  exer- 
cised. By  refusing  the  company  a  con- 
veyance,  therefore,  the  Court  will  not  place 
them  at  the  mercy  of  the  defendants.  The 
defendants,  however,  contend  that,  even 
assuming  that  the  company  may  still  exer- 
cise their  powers  andobtmn  a  parliamentary 
title  to  their  lands,  they  are  enUtied  inter- 
mediately to  stand  upon  their  rights  and 
to  treat  the  company  as  tenants  f^m  year 
to  year.  This  makes  it  incumbent  on  the 
Court  to  r^ard  the  rdations  of  the  parties 
since  Lord  Waldegrave  came  of  age.  At 
that  period  he  found  the  company  had 
been  in  possession  of  his  land  for  about 
ten  years.  Altiiough  these  lands  were 
essential  to  the  existence  of  the  canal,  yet 
it  would  have  been  competent  to  Lord 
Waldegrave  to  proceed  to  remove  them  at 
once  by  ejectment,  but  he  must  have  known, 
if  he  had  done  so,  that  the  company  would 
have  proceeded  at  once,  under  their  act,  to 
obtain  a  eonveyanee.  He  then  proceeds 
to  an  arrangement,  and  the  company  state 
that  the  parties  never  would  have  contem- 
plated a  mere  possesnon  by  the  company, 
determinable  at  the  will  and  pleasure  of 
the  other,  and  that  appears  to  be  strictly 
provedbythestatementof  1818.  Thewords 
after  the  ennmemiion  of  the  lands  used  in 
the  canal  and  in  therailroada  are  these :  "  for 
those  the  canal  company  stand  as  leasees 
under  Lord  Waldegrave,  and  the  rents  affix- 
ed to  each  piece  to  take  place  on  ihe  death 
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of  the  Inres  thereoB;"  and  "these  Utter 
payable  to  the  respectira  lesseei,  the  rente 
affixed  to  each  piece  to  be  on  the  death  of 
the  lirea  paid  to  Lord  Wald^raTe,"  and 
they  are  rery  significant  of  the  views  of  the 
parties.  The  company  had  aetnally  paid 
to  the  leasees  the  value  of  their  interests, 
■nd,  of  connct  could  not  be  disturbed  as 
long  as  the  leases  existed,  yet  by  uniting 
them  together  in  one  statement  Mr.  James 
apparently  contemplated  their  continuance. 
The  question  then  arites,  whether  this 
state  of  things  does  not  bring  the  parties 
within  the  principle  of  tihose  cases  by  which 
it  has  been  held,  that  where  a  person  stands 
by  and  encourages  an  act  he  cannot  after- 
wards complain.  It  is  true  that  where  a 
party  having  a  right  stands  by  and  encou- 
rages an  act  in  derogation  of  that  right  he 
cannot  aftcrwaids  complain,  as  in  The  Duke 
o/Leeda  v.  the  Earl  ofAnJieni  (1).  Here, 
tiie  act  was  done  when  Uie  Earl  was  a  minor, 
and  when,  therefore,  nothing  of  acquies- 
oence  could  be  attributed.  But,  here,  we 
find  the  company  using  lands  day  by  day 
without  any  attempt  on  his  part  to  disturb 
them  after  attaining  his  majority,  he  well 
knowing  that  when  such  attempt  was  made 
they  could  compel  him,  under  the  powers 
in  their  act  of  paiiiament,  to  convey.  And 
the  defendants,  therefore,  cannot  now  sud- 
denly turn  round  upon  them  and  attempt 
to  remove  them  from  lands  which  they  have 
enjoyed  for  so  many  years.  They  must, 
therefore,  be  restricted  from  pursuing  such 
an  ineqtutable  course ;  but,  on  the  othn 
hand,  the  company  ought  not  to  be  allow- 
ed to  remain  as  at  present :  they  must  take 
prompt  measures  for  ascertaining  the  com- 
pensation to  be  paid  to  the  defendants. 

There  only  remains  the  question  as  to 
the  bridge  to  be  disposed  of.  The  defen- 
dants can  only  be  entitled  to  erect  this 
bridge  under  Uie  assumption  that  the  land 
is  theirs.  If  the  company  had  made  them- 
selves owners  of  the  land,  the  only  mode 
by  which  the  defendants  could  have  pro- 
ceeded would  have  been  under  the  61st 
section  of  the  act,  but,  according  to  what 
has  been  already  sud,  the  defendants  by 
their  conduct  have  precluded  themselves 
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from  disturbing  the  company  in  the  enjoy- 
ment of  their  lands ;  they  are  equally  pre- 
vented from  doing  anything  which  wonU 
at  all  derogate  from  that  state  of  things 
which  they  have  established  by  their  se- 
quieseence,  and  from  doing  anything  wbidk 
would  inteifere  with  the  possearion  of  ths 
company  which  the  defendanta  have  so 
long  pOTmitted  or  sanctioned.  I  think, 
therefore,  that  the  defendants  oo^t  to  be 
restrained  from  erecting  or  continuing  the 
bridge;  and  as  in  revising  the  compsay 
the  conveyance  I  do  not  deprive  than  of 
the  powers  of  their  act  by  which  they  may 
obtain  one,  so  in  preventing  the  defendantt 
from  erecting  or  continuing  the  bridge,  I 
do  not  deprive  them  from  having  one 
erected  hereafter  if  it  be  desirable  to  bare 
one  under  the  powers  of  the  same  act  I 
refer  both  parties  to  the  act  of  pariiament 
by  which  their  rights  are  clearly  defined. 

I  hope^  and  have  no  doubt,  that  the 
parties  will  £m1  it  to  be  fiur  their  mutual 
interests  to  enter  into  sueh  an  airai^aneat 
as  well  to  establidk  their  rights  on  a  finn 
basis  as  to  prevent  the  necessity  of  iDP> 
ther  litigation  ;  and  this,  too,  because  and 
in  consequence  of  the  confidence  with 
which  they  have  been  dealing  vrith  each 
other  for  more  than  half  a  century.  I  most 
dismiss  the  appeal  against  the  Master  of 
the  Rolls'  decree,  so  fer  as  relates  to  the 
conveyance,  and  dismiss  the  bill,  so  fer  u 
that  goes,  with  costs,  and  grant  an  injunc- 
tion to  restrwn  the  defendantsfrom  erectiag 
and  continuing  the  bridge  ova:  the  railway. 
With  regard  to  the  renuunder  of  th«  ease  I 
shall  say  nothing. 


Wood  V  C  f  ™"  oovbrkoe 

June's,  4.*1 

'  BANK  or  KSOUITD. 

Divorce  amd  Matrimonial  Ccwet  Jet, 
Seetiom  31 . — Feme  Covert  EaeeaOrix^Pro- 
teciion  Order. 

A  fema  eowtt  exeevOrix  havvtiff  ehUmti 
an  order  for  the  protection  nf  her  jtropertg, 
under  the  21at  section  of  the  Dtmtrce  and 
Malrimffiiiai  Ctmtee  dot,  ia  eotiM  to  a 
tranefer  of  eloek  Oandii^  in  ike  name  of  her 
testator  without  the  eoncurrenee  of  her  A«t- 
bani. 


Digitized  by 


Google 


HICHAELUAiS  1867  to  MIGHAELUAS  1658. 


631 


The  plaintiff  in  this  com  wu  the  «i& 
of  John  Jamm  Bathe^  vhb  deierted  her  in 
1845  in  New  Zealand,  and  wai  last  heard 
of  in  Jannaiy  1867  u  living  at  Singa- 
pore. 

Jane  Howroyd,  by  her  will,  dated  the 
87th  of  November  1857*  appointed  the 
plaintiff  BoIe  executrix  and  residuary 
i^tee,  and  the  plaintiff  proved  the  will 
OD  the  1st  of  February  1658. 

On  the  18th  of  February  the  pifdntiff 
obtuned  an  order  from  one  of  the  Metro- 
politan Police  Magistrates  for  the  pro  tec- 
don  of  her  property,  under  the  2l8t  secdon 
ct  the  Divorca  and  Matrimonial  Causes 
Act,  1857  (SO  &  21  ^t.  e.  86.),  which 
order  was  duly  registraed  cm  the  same  day 
at  the  Clerkenwell  County  Court. 

There  beii^  a  sum  o(  3202.  91.  per  cent. 
Bank  annuities  standing  in  the  books  of  the 
Bsnk  of  England  to  the  credit  of  the  tes- 
tatrix, and  some  dividends  due  thereon, 
the  plaintiff  caused  the  will  to  be  festered 
at  the  Bank,  and  made  application  to  be 
sllowed  to  sell  the  annuities  and  to  receive 
the  dividend^  bnt  Uie  application  was  re- 
fnsed  on  account  of  her  husband  not  being 
present. 

The  bill  was  then  filed  by  the  plaintiff, 
snhag  as  a  feme  sole  under  the  provisions 
<^the  act,  and  it  prayed  a  declaration  that 
she  was  entitled  to  sdl,  transfer  and  other- 
wise deal  with  the  220<.  consols,  and  to 
receive  the  dividends  thereon  in  the  ab- 
senee  and  without  tiie  concurrence  of  her 
hosband,  and  consequential  relief. 

Mr.  W.  M.  James  koA  Mr.  J.  Sidney 
Smith,  for  the  plaintiff,  referred  to  the  2l8t, 
25th  and  26th  sections  of  the  act.  Under 
the  old  law  the  husband  was  liable  for  a 
ianuiavii  committed  by  the  wife  execu- 
trix during  the  coverture,  and  it  was  on 
this  ground  only  that  he  was  allowed  to 
interfere — RuuelTs  eaee  {1).  But  now  the 
husband  is  expressly  exempted  from  all 
UaUIi^  in  respect  of  her  acts.  If  she 
were  sued  by  a  creditor  as  executrix  and 
a  isme  sole,  would  it  be  a  good  plea  to 
lay  that  her  husband  was  not  joined  t  If 
me  haa  the  liabilities  of  a  feme  sole  she 
ought  to  hare  the  rights  of  a  feme  sole. 

(1)  i  Rep.  ST. 


They  also  referred  to  the  7th  and  16th 
sections;  and 

WUUama  m  £««oiifort,  166,  3rd  ed. 
T^hr  T.  jillen,  2  Atic.  318. 

Mr.  Cotton  (with  whom  was  Mr,  RoU), 
for  the  Bank.— The  2lBt  section  applies 
only  to  property  to  which  the  wife  is  bene- 
ficially entitied.  As  to  the  inconvenience 
of  her  being  sued  by  creditors,  she  might 
have  obtained  an  order  under  the  Trustee 
Act  vesting  the  right  to  transfer  in  some 
one  else,  the  husband  being  out  of  tiie 
jurisdiction  —  Ex  parte  Bradehaw  (2). 
The  proviso  in  the  21st  section,  ^ving 
double  damages  to  the  wife  for  properQr 
soiled  by  the  husband,  would  be  very  in- 
equitable if  it  refsned  to  property  which 
she  held  in  toust. 

Mr*  Jtmet  replied. 

June  4. — Wood,  v.  C, — The  question 
in  this  case  is,  whether  or  not  a  married 
woman  who  has  obtained  an  order  from  a 
magistrate  under  the  recent  Divorce  and 
Matrimonial  Causes  Act,  whereby  she  is 
placed  in  the  same  position  aa  if  a  jndidal 
separation  had  been  pronounced,  in  refer- 
ence to  the  clauses  in  that  act  which  I 
have  to  consider,  ia  or  is  not  entitied, 
as  executrix  and  residuary  legatee  under 
the  will  of  Jane  Howroyd,  to  require  n 
transfer  from  the  Buik  of  En^and  of  stock 
atanding  in  the  name  of  the  testatrix.  I 
observe  that^  as  fer  as  r^;ards  the  separa- 
tion, although  the  order  for  separation  is 
dated  the  18th  of  February  1858,  the  de- 
sertion reaches  back  to  an  earlier  period ; 
and,  therefore,  clearly  the  21st  section 
would  apply  to  that  anterior  period  at 
which  the  desertion  took  place,  by  virtue 
of  the  words  at  the  end  of  the  21st  section, 
which  enacts  that  she  is  to  be  deemed  to 
he  and  to  have  been  rinea  the  desertion  in 
the  same  position  as  a  person  who  has  ob- 
tained a  judicial  separation.  I  notice  also, 
with  reference  to  ue  probate,  that  it  was 
ebteined  rinoa  the  desertion.  The  doubt 
tiiat  has  been  raised  on  the  part  of  the 
Bank  is,  whetiier  or  not  the  duisea  in  the 
act  to  which  I  nnut  refer  are  intended  to 

(2)  2DeOez,M.ftG.900|i.fc3SLswJ.Ilep. 
(h-s.)  Chsnc  180. 
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apply  to  tnut  property ;  and  periiapt  tbe 
aq^ument  can  be  raised  to  the  fulleat  ex- 
tent on  the  ia«Hnt  caw,  faianiQch  aa  both 
the  legal  and  tlie  beneSeial  interest  are  in 
this  Udy,  she  being  both  ezeen^x  and 
retidttory  legatee.  The  words  of  the  31st 
section  of  the  act  are  these.  On  applying 
to  a  magistrate,  she  is  to  have  "an  order 
protecting  her  earnings  and  property  ac- 
quired since  the  commencement  of  such 
desertion,  from  her  husband  and  all  credi- 
tors and  persons  claiming  under  him." 
Then  there  is  the  clause  to  which  Mr. 
Cotton  called  my  attention,  that  any  cre- 
ditor attflmptiag  to  possess  himself  of  the 
^perty  of  the  wifs  eontrary  to  the  effect 
of  the  prorinons  of  the  act,  is  to  be  an- 
awmble  to  the  wife  for  double  Uie  ralne 
of  tiie  property  so  taken  or  ao  held  after 
notice  of  the  order.  No  doubt  that  points 
Tery  materially,  as  fiur  as  that  portion  of 
the  section  is  concerned,  to  property  which 
she  should  acquire  in  her  own  right.  Mr. 
Cotton  very  properly  observed,  that  it  is 
scarcely  conceivable  that  it  should  have 
been  intended  by  the  l^islature  that  he 
should  forfeit  to  the  wife  double  the  value 
of  the  property  hdd  by  her  solely  tm  anfre 
droU,  in  whkh  she  had  herself  no  spedal 
inteieat.  Then  eomes  a  proviso  at  the 
end  of  the  Slat  section,  which  seems  to  be 
a  totally  separate  provisioui  "  If  any  such 
order  protection  he  raade*  the  wife,  diall 
during  the  eontmnance  thereof  be  and  be 
deemed  to  have  been  during  such  desertion 
of  her  in  the  like  position  in  all  respects 
with  regard  to  property  and  contracts, 
and  suing  and  being  sued,  as  she  would  be 
under  this  act  if  she  obtained  a  decree  of 
judicial  separation."  Therefore,  that  throws 
us  into  a  totally  different  section,  and  I 
apprehend  that  the  true  construction  of 
this  section  is,  that  the  thing  done  by  the 
magistrate  is  one  thing,  and  this  is  some- 
thing additional,  and  twsides  that  species 
of  protection  wMdi  she  acquires  by  order 
of  the  magistrate.  Therefore,  one  ia  not 
embarnmed  by  any  connderation,  whe- 
ther or  not  the  first  portion  of  the  aeetion 
lefen  to  trust  property,  beeanse  it  ia  in- 
tended that  some  additional  benefit  should 
he  conferred  by  the  latter  part  of  the 
clause.  That  additional  benefit  is  to  be 
found  in  the  25th  and  26th  sections.  The 


95th  section  says^  "  In  every  case  of  a 
judicial  separation,  the  wife  shall  firom  die 
date  of  the  aentenee*'— ^whkh  is  hen  to  be 
extended  by  the  operation  of  the  81st  aee- 
tion to  tiie  date  of  the  desertion,— "  and 
whilst  the  separation  shall  continne,  be 
considered  as  a  feme  tole,  with  retpect  to 
property  of  every  description  which  she 
may  acquire,  or  which  may  come  to  or  de- 
volve upon  her," — of  course,  asfsr  aslhoae 
words  go,  they  carry  every  sort  of  pro- 
perty, trust  or  otherwise,  which  ihe  might 
have— "and  such  property  may  be  dii- 
posed  of  by  her  in  all  respects  as  a/nu 
mile,  and  on  her  decease  the  same  shall,  is 
case  she  shall  die  intestate,  go  aa  the  same 
would  have  gone  if  her  husband  had  been 
then  dead."  That,  Mr.  Cotton  indita, 
points  solely  to  property  whidi  rite  tskat 
haieficially,  because  there  ia  no  need  to 
insert  it,  aa  he  says,  with  reffvence  to  say 
case  where  she  is  possessed  simply  in  her 
administrative  and  executorial  capacity. 
Of  course,  without  those  words  being  used, 
the  same  result  would  take  place.  Then 
it  says,  Provided  that  if  any  such  wife 
should  again  cohabit  with  her  huahsnd,  sll 
such  property  as  she  may  be  entitled  to 
when  such  cohabitation  shall  take  place, 
shall  be  held  to  her  separate  use,  snbject 
however  to  any  agreement  in  writing  n»de 
between  hers^  and  her  hnaband  whilit 
separate.'*'  That,  again,  aomewhat  more 
pcnnta  to  that  which  she  may  hold  b  a 
beneficial  capacity.  On  Uie  otiier  head, 
we  must  proceed  to  the  next  section,  the 
26th,  which  says,  "In  every  case  <tf  a 
judicial  separation,  the  wife  shall  whilst 
so  separated  be  considered  aa  a  feme  wle, 
for'  the  purposes  of  contract,  and  wrongs 
and  injuries,  and  suing  and  being  sued  ia 
any  civil  proceeding;  and  her  husband 
shall  not  be  liable  in  respect  of  any  en- 
gagement or  costract  ahe  may  have  enter- 
ed  into,  or  for  any  wrongful  act  or  omis- 
sion by  her,  or  for  any  costs  she  may  incur 
as  plaintiff  or  defendant."  Those  words 
-  certainly  point  very  strongly  to  every  de- 
scription of  wrongfol  act  that  can  be  pep> 
fbrmed  by  thia  lady  in  respect  of  pnqwity 
aa  well  as  in  respect  of  evenrtliing 
It  would  be  difficult  to  say,  that  die  hat- 
band would  not  be  able  on  thoae  wordsi 
upon  bong  sued  in  respect  of  a  daaaUmtt 
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which  took  place  daring  the  separation,  to 
deny  that  he  waa  liable  in  respect  of  her 
vnagfal  act,  and  if  aot  of  coorae  the  cor- 
iflative  right  must  exiat  in  the  wife  of 
baring  the  eontronl  over  the  property 
daring  the  aepazation.  It  would  he  absord 
to  uy  that  ahe  coold  be  sued  in  reapect 
of  any  devoitavit,  if  at  the  time  she  was 
not  the  person  who  had  the  sole  right  to 
ioterfere  with  respect  to  the  protection  of 
the  property.    Looking,  however,  to  the 
ancient  state  of  the  law,  with  respect  to 
matters  of  this  kind,  it  appears  to  me  that 
the  later  cases  with  reference  to  abjuration 
of  the  realm  have  not  very  much  to  do 
with  the  matter ;  because  Lord  Eldon,  as 
Chief  Justice  of  the  Common  Fleas,  put 
these  cases  upon  the  true  ground  in  Marah 
T.  HutehintoB  (3),  where  he  had  to  con- 
sider the  effect  d  some  previous  deelsioiis 
which  had  allowed  considerable  latitude  to 
Dsiried  women  suing  alone,  extending  it 
not  merely  to  the  case  of  abjuration  of  the 
realm,  but  in  some  instances  to  transport- 
ation and  other  matters  of  that  kind,  in 
which  he  thought  that  the  authorities  went 
too  far,  and  he  comments  upon  those  eases. 
The  case  before  him  was  the  simple  case 
of  a  husband,  who  had  been  absent  on  his 
conntry's  serrice,  as  minister  or  consul 
abroad ;  he  waa  employed  by  the  British 
goremment,  and  was  resident  in  a  foreign 
country,  as  the  marginal  note  aaya,  "and 
haring  lands  ther^  upon  the  cessation  of 
his  employment,  in  consequence  of  war 
between  the  two  countriest  sent  his  wife 
and  &mily  to  this  country,  but  eondnued 
to  reside  abroad  himself:  Held,  that  the 
wife,  not  having  represented  herself  as  a 
feme  tale,  was  not  liable  to  be  sued  as 
inch."    Lord  Eldon  says,  "Had  the  de- 
fendant's husband  been  engaged  in  the 
•enrice  of  government  only,  it  might  have 
made  a  niaterial  difference  in  the  case. 
The  question,  however,  in  the  view  of  the 
law  may,  perhaps,  be  reduced  to  thia, 
whether  the  defendant'a  husband  having 
been  employed  in  Holland,  by  the  British 
goveniment,  he  has  remained  there  after 
the  cessation  of  that  employment,  merely 
to  collect  what  the  dviliana  call  sanimat 
rersRi,  or  with  any  further  Tiews.  And 

(8)  2  BoL  &  P.  236. 
Nsw  SauB^  ZXTIL— OKua 


yet  if  it  were  clear  that  this  man  never 
intended  to  return  to  England,  and  might 
therefore  be  represented  as  incapable  of 
bebig  sued  in  this  counbr,  before  we 
came  to  a  conclusion  upon  the  case,  there 
are  many  considerations  to  be  weighed. 
In  the  case  of  abjuration,  and  in  those 
other  cases  which  amount  to  a  civil  death, 
I  think  that  I  understand  the  situation  in 
which  the  wife  was  placed.  The  husband 
being  civilly  dead,  the  wife  was  entitled  to 
dower  of  his  land  in  the  same  manner  as 
if  he  were  actually  dead,  so  she  became 
entitled  to  the  enjoyment  and  pro6ts  of 
her  own  land,  though  if  he  had  not  been 
civilly  dead  he  would  have  been  seised  of 
the  lands  in  her  right ;  and,  indeed,  ahe 
might  have  sued  for  an  assault  in  her  own 
name,  and  might  have  been  made  a  defen- 
duit  without  ner  husband  in  all  caaes  in 
which  the  husband  muat  otherwiae  have 
been  joined.  In  those  cases  there  is  no 
difficulty,  because  the  fiction  of  the  law 
which  considers  the  husband  as  civilly 
dead,  puts  the  wife  in  the  same  situation 
as  if  he  were  actually  dead."  He  proceeds 
to  state  all  the  difficulties  which  had  arisen 
upon  the  case  in  which  transportation 
takes  place  by  way  of  pardon  of  a  criminal, 
and  what  the  result  would  be  if  he  return- 
ed to  England  afterwaids,  and  he  points 
out  numerous  other  difficulties.  He  seems, 
however,  to  place  the  ease  of  abjuration 
and  pontive  banishment  upon  a  totally 
different  ground  from  imy  whieh  it  is 
material  to  consider  in  this  case.  Lord 
Eldon  took  the  same  view  that  the  autho- 
rities had  gone  too  for  with  respect  to  suing 
married  women  alone,  in  the  case  of  Pan- 
nell  V.  Tayler  (4),  where,  having  first  fol- 
lowed a  case  before  Lord  Hardwicke,  in 
which  he  granted  a  writ  of  ne  exeat  against 
a  married  woman,  an  executrix,  her  hus- 
band not  being  a  party  to  the  suit,  he  said, 
that  when  the  older  cases  came  to  be  sifted, 
the  authority  upon  whieh  Lord  Hard- 
wicke founded  himself  did  not  support 
the  decision ;  and  he  revmed  his  own 
order  which  granted  a  writ  of  ne  exeatt 
and  again  considered  the  whole  question, 
how  far  a  married  woman  could  be  dealt 
with  apart  from  het  husband.    But  there 

(4)  1  Tom.  &  Rdh.  96. 
4M 
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]i  a  cue  which  appean  to  me  to  have 
coniideTable  bearing  upon  the  constTuction 
of  tfaifl  act  of  parliament,  and  that  is  Itmell 
T.  Newman  (5).  It  has  some  bearing  upon 
the  construction  that  ought  to  be  put  upon 
this  section.  In  that  case  the  wife  was 
an  executrix,  and  had  brought  an  action 
in  the  namci  of  herself  and  her  husband, 
u  she  was  obliged  to  do,  to  recover  certain 
property  of  the  testator :  it  is  not  stated 
whether  os  not  she  was  residuary  l^atee, 
or  had  any  beneficial  interest  in  the  pro- 
perty when  it  was  recovered,  but  what 
took  place  was  this :  the  husband  gave  to 
the  defendant  a  release  of  the  debt,  and  the 
motion  was  to  set  aside  the  release,  on  the 
ground  that  there  had  been  an  agreementfor 
separation  between  the  husband  and  wife. 
The  affidavit  set  out,  "that  on  the  7th  of 
Decemberl  798,  a  regular  deed  of  separation 
was  entered  into  between  Chu-lealnnelland 
his  wife,  whereby  he  agreed  to  allow  hw 
to  enjoy,  as  her  distinct  and  separate  estate 
and  property,  all  such  effects  whatsocTer 
which  she  might  thereafter  purchase  or 
acquire,  or  which  by  any  gift,  grant,  Hmi- 
tiUaon,  devis^  bequest,  descent  or  repre- 
sentation, she  or  the  said  Charles  Inuell, 
his  heirs,  executors  or  administrators,  in 
her  right,  should  be  entitled  to,  and  tbat 
these  should  be  enjoyed  without  any  in- 
terruption  by  the  said  Charles  Innell,  and 
that  he  would  not  at  any  time  do  any  act 
to  impede  the  operation  of  that  deed,  hut 
would  at  all  times  allow  of,  ratify  and 
confirm  all  lawful  and  equitable  proceed- 
ings to  be  brought  or  prosecuted  in  his  or 
their  name  or  names,  with  or  without  the 
said  Elisabeth,  hia  wife,  for  recovering  and 
obtaining  such  real  and  penonal  estates." 
Reading  that,  I  cannot  help  observing 
that  it  is  very  much  like  the  25th  section 
here,  and  has  very  much  the  appearance 
of  reference  to  property  belon^^ng  to  the 
wife  simply  in  her  own  right,  and  not  to 
property  tiiat  she  was  to  acquire  in  an  exe- 
cutorial capacity ;  and,  indeed,  so  it  was 
argued  by  the  counsel  who  shewed  cause 
against  setting  aside  the  release.  Never- 
theless, the  Court  held,  that  the  release 
waa  to  he  set  aside,  and  tiiat  the  agreement 
in  fact  precluded  the  husband  £rom  exe- 

(«)  4B.ft  AU.419. 


enting  the  release  ;  and  two  of  the  Jadgu 
did  not  think  it  necessary  to  detamine 
whether  or  not,  in  truth,  he  would  he  able 
to  deal  with  the  property  when  he  got  it ; 
so  that  in  effect  two  of  the  Judges  sud 
they  would  not  determine  whether  or  not 
the  baefidal  intneat  was  to  be  enjoyed 
in  the  whole  of  this  proper^  which  ebe 
might  io  Mquire ;  but  they  held  that  ttie 
contract  not  to  interfere  witii  any  opcsatioa 
of  hers  for  acquiring  property,  and  wliidi, 
of  course,  was  a  contract  not  to  interfere 
with  any  operation  for  acquiring  the  pro- 
perty referred  to,  prevented  his  interfering 
to  prevent  her  recovering  that  which  she 
was  suing  for  qua  executrix.  Abbott,  C.J. 
says,  "Whilst  the  husband  continues  to 
relinquish  his  marital  rights,  it  would  be 
contrary  both  to  equity  and  justice  if  we 
were  to  allow  him,  in  direct  violation  of 
the  contract  which  he  has  made,  to  execute 
a  release  of  this  sort,  and  thereby  to  lender 
the  suit  commenced  by  his  wifis,  in  her  dis- 
TBcter  of  executrix,  utterly  nnavailii^.  It 
is  not  necessary  for  ua  to  decide  as  to  &e 
right  of  the  husband  to  receive  the  nuney 
when  recovered  by  the  present  action.  AU 
that  we  can  do  on  the  present  oecarion  is  to 
say,  that  he  shall  not  be  allowed  in  this 
manner  to  prevent  the  suit  from  proceed- 
ing." That,  of  course,  could  only  be  upon 
his  undertaking  not  to  interfere  with  her 
recovering  the  property  there  referred  to. 
Bayley,  J.  says,  **  I  am  of  the  same  opinion. 
The  wife  in  this  case  is  bound  aa  execotriz 
to  act  for  the  general  benefit  of  all  penoiu 
interested  under  the  will  of  the  testator, 
and  the  husband  ought  not  to  be  pennitted 
to  prevent  this  by  a  wrongful  aet  wlueh 
woud  amount  to  a  devoMtavit  on  his  part : 
he  is  not  to  release  the  debt  without  suffi- 
cient compensation,  but  ought  to  snfite 
the  suit  to  go  on  to  ascertain  tiie  amoont 
of  the  debt.  He  may,  perhaps,  be  entitled 
to  intercept  the  money,  when  it  is  aseer- 
tained  upon  a  trial  how  much  is  due,  but 
he  ought  not  to  be  allowed  in  this  manner 
to  prevent  any  trial  from  taking  plaiw*' 
Holroyd,  J.  says  more :  he  says,  "  I  think 
that  this  release  ought  not  to  be  available 
to  the  defendant,  iMing  given  under  such 
circumstances  and  in  the  progress  of  the 
cause.    I  do  not  agree  in  Iho  constndion 
which  haa  been  pitt  upon  the  deed  in  the 
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cootM  of  the  aignment.  It  leemi  to  me 
to  extend  to  properQr  claimed  by  the  wife 
b  ber  representatiTe  capacity,  and  I  diink 
tbst  this  releaBC  ia  clearly  in  fraud  of  the 
deed  of  separation.  Here,  too,  the  husband 
it  only  named  as  plaintiff  for  conformity, 
and  be  ought  not  to  be  allowed  to  release 
the  debt,  for  to  do  so  would  be  a  fraud 
upon  the  persons  having  interests  under  the 
will  of  the  testator."  That  ia  a  separate 
question.  Best,  J.  says,  "  This  action  is 
brought  on  the  faith  of  the  stipulation  con- 
tained in  the  deed  of  aeparation,  and  I 
thmk  that  the  husband  ought  not  under 
sneheireimiitaneei  to  be  allowed  to  release 
the  debt  and  altt^ether  to  defeat  the 
actiooi"  It  Eogge^  at  once  to  one's  mind, 
beyond  the  actual  decision,  why  a  liberal 
eonstruction  should  be  given  to  this  act  of 
parliament  with  reference  at  least— and  that 
is  all  I  have  now  to  determine — to  the 
position  of  a  wife  executrix  and  residuary 
legatee.  Of  course  if  it  is  not  so,  the  hus- 
band may  release  the  debt  in  question,  and 
thereby  directly  diminish  the  personal  estate 
to  which  the  wife  ia  entitled  as  residuary 
l^tee;  or,muchfnrther  than  that,  if  I  were 
to  hold  that  a  wife  executrix  and  residuary 
legatee  is  not  protected  by  these  sections, 
die  husband  might  sue  Ibr  and  recover 
paymeiU,  witliont  any  posdbility  of  the 
wife  preventing  him,  of  tiie  debta  of  the 
testator  wbieh  form  part  of  the  residuaiy 
estate  ^ven  to  her.  I  confess  I  find  it 
very  difficult  to  discover  a  sound  distinction 
between  the  case  of  a  specific  legacy,  which 
upon  the  bequest  being  assented  to  becomes 
her  immediate  property,  and  the  case  of 
this  residuary  estate  which  is  her  property 
subject  to  the  payment  of  debta.  What 
appears  to  me  to  make  it  more  imperative 
ii  the  coupling  of  the  25th  and  26th  sec- 
tions upon  wMch  the  wife  can  sue  and  be 
sued  in  all  proceedings  alone,  and  the  hus- 
band is  not  responsible  for  any  engi^ment 
or  wrongful  actor  omission  of  hers.  There- 
fore^ he  not  being  aiuwerable  Ibr  a  dlevaa* 
tavit  which  would  be  a  wrongfiil  act  or 
omission,  and  she  being  oapaUe  of  bebig 
sued,  I  think  it  followa  as  a  neceiaary  in- 
ference  that  she  must  have  power  to  sue 
and  get  in  that  estate.  In  the  present  case 
I  am  dealing  with  one  who  is  both  execu- 
trix and  residuary  legatee,  who  has  both 
the  legal  and  the  beneficial  interest,  and. 


therefon,  it  fa  not  neoesaary  foi  the  preient 
purpose  to  decide  further  than  that  I  think 
I  am  bound  to  ^ve  this  lady  the  full  means 

of  recovering  that  property  to  which  she  ia 
entitled ;  and  I  shall  therefore  decree  pay- 
ment to  her. 


March"l9,  29. }  ™" 

F endor  and  Purehater^Purehase^money 
^Lien^Solieitor, 

A  firm  of  toUeiion  vera  emploged  t« 
Majf  1858  bg  tnulees  to  uU  tone  eopyhoU 
niatei.  The  punhMor  oZw  employed  them 
to  complete  the  purcha*e,  Thetf  had  money 
of  his  in  their  hands,  more  than  sufficieni  to 
pay  the  purchase-money,  and  the  purchaser 
directed  the  solicitors  to  apply  it  and  pay 
the  purchase-money.  The  purchaser  teas 
let  into  possession  in  October  1853.  In 
December  following  the  vendors  executed  a 
deed  of  covenant  to  surrender  the  estates 
purchased,  and  they  signed  the  receipt  for 
the  purchase-money  indorsed  thereon :  the 
title-deeds  were  retained  by  the  solicitortf 
who  deposited  them  in  a  box  containing  other 
title-deeds  and  documents  of  the  purchaser. 
The  stetoard  of  the  manor  was  oiw  of  the 
firm  of  soUeitors,  and  in  June  1854  he  ad- 
mitted the  pwrehater  to  the  land  purchased. 
The  purebaae-money  was  not  actually  paid 
by  the  Klieitors  as  directed  by  the  purchaserf 
but  they  settled  accounts  with  the  vendors^ 
the  trustees,  and  gave  them  credit  for  the 
purchase-money  as  received  by  them,  and 
after  allowing  costs  and  charges,  there  was 
a  balance  due  to  the  trustees.  Four-fifths 
of  this  balance  were  paid  to  four  of  the  five 
cestuis  que  trust  entitled  to  the  proceeds  of 
the  sale.  The  solicitors  retained  the  other 
one-fifth  in  their  hands,  and  upon  the  re* 
making  cestui  que  trust  requiri^  payment 
of  his  sharet  the  solicitors  stated  that  the 
pwrehaser  had  not  paid  the  purehaee^money, 
and  that  they  had  retained  the  deeds  which 
the  trustees  required  them  to  hold  ae  security » 
The  soUeitors  did  not  pay  the  purehaw' 
money,  and,  in  February  1 856,  became  bank- 
rwpt.  Upon  a  bill  by  the  emdera,— Held, 
that  they  were  entitled  to  a  Uen  upon  the 
estate  for  the  balance  of  the  purehase-money 
remaining  unpaid. 
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This  suit  vas  instituted,  by  the  trustees 
of  the  will  of  John  Wrout,  deceased,  to  ob- 
tain a  declaration  that  they  were  entitled 
to  a  lien  for  the  purchase-money  upon 
several  copyhold  estates  which  th^  bad 
sold  to  the  defendant. 

Mr.  Lloyd  and  Mr.  B,  L.  Chapman 
appeared  for  the  plaintiffs. 

Mr*  R.  Palm^f  Mr*  Setuyn  and  Mr. 
Hopwood,  for  the  defendant. 

The  cases  dted  were — 

Vatidateur  r.  Blagraver  6  Bear.  565. 
YotMgY.  WhUe,  7  Ibid.  506;  i.c.  18 

Law  J.  Rep.  (h.s.)  Chanc.  419. 
Dart's  Vendors  and  PurehaserSf  346. 

March  29.— The  Master  of  the  Rolls. 
—The  question  involved  in  this  suit  is, 
which  of  two  innocent  persons  is  to  bear 
the  loss  occasioned  by  the  defalcation  of  a 
solicitor,  a  member  of  a  firm  who  were  the 
common  agents  of  both.  The  plaintiffs  are 
the  trustees  under  the  will  of  J.  Wrout, 
deceased,  who  diedin  November  1852,  and 
in  that  character  they  sold  all  the  copyhold 
estates  of  the  testator.  The  sale  took 
place  in  May  1853,  and  they  employed 
as  their  solicitors  and  agents  for  this  pur- 
pose Messrs.  Stoiton,  £ey  &  King.  The 
defendant  was  tlie  purchaser  of  lots  2,  3, 
4,  and  6  ;  the  a^^regate  amount  of  pur- 
chase-money was  l,600f. ;  1602.  as  de- 
posit-money  was  paid  at  the  time  of  the 
sale,  and  1,440/.  remained  due.  The 
defendant  also  employed  for  the  purpose 
of  this  purchase  Messrs.  Sturton,  Key 
&  King.  The  sum  of  968/.  ISa.  9d.  still 
remains  due  to  the  pluntiffs  in  respect 
of  the  purchase-money.  The  defendant 
says  that  Messrs.  Sturton,  Key  &  King 
had  this  money  belonging  to  him  in  their 
hands,  that  they  were  expressly  auUioiized 
by  him  to  apply  it  in  payment  of  the  re- 
munder  of  ^e  purchase-money^  and  that 
the  plaintiffs  accepted  them  as  their  debtor^ 
and  that  they  cannot  now  muntun  any 
claim  agunst  him.  In  the  absence  of  any 
special  circumstances,  I  think  that  this  is 
clear  on  the  one  hand,  that  if  the  defen- 
dant had  paid  the  purchase-money  to 
Messrs.  Sturton,  Key  &  King  this  would 
have  been  a  complete  discharge  to  him,  and 
that  the  plaintiffs,  if  they  had  not  received 


it  from  Messrs.  Sturton,  Key  &  King,  would 
have  lost  all  remedy  against  the  defendant, 
and  would  not  have  been  entitled  to  any 
lien  on  the  property  for  the  unpaid  pur- 
chase-money, or  rather  for  the  pnichase- 
money  not  received  by  them.  On  the 
other  hand,  it  is  also  clear  that  if  an  agent 
for  the  sale  of  property  owes  the  purehasn 
a  sum  of  money,  that  person  cannot  ob> 
tun  payment  of  his  own  debt  and  discharge 
himself  from  the  purchase-money  by  direct- 
ing his  agent,  who  is  also  lus  debtor,  to 
pay  to  the  vendor  the  sum  owing  to  hioD^ 
the  purehaaer.  The  matter  msy,  ^  eonn^ 
be  qualified  by  various  drenmatances,  sodi 
aa  by  Uie  abaence  of  proper  cue  on  die 
part  of  the  vendor,  or  by  the  vendor  se- 
eepting  the  common  agent  as  his  debtor, 
with  a  full  knowledge  of  the  circumstances. 
The  addiUonal  facts  which  affect  this  case 
are  as  follows.  At  the  time  of  the  sale, 
Messrs.  Sturton  &  Co,  were  the  debtors 
of  the  purchaser.  They  had  received  for 
him,  on  the  24th  of  March  previously, 
the  sum  of  2,S59/.,  and  that  money  was 
still  in  their  hands  at  the  time  of  the  sale, 
at  least  I  assume  that  to  be  the  caw, 
although  there  is  some  qneation  whether 
they  had  not  paid  1,300/.  out  of  it,  bttt 
any  ohserration  whidi  may  arise  on  thit 
wiU  be  embraced  in  the  general  renuik 
that  I  shall  presently  have  to  make. 

In  the  September  following  the  sale  they 
received  for  the  defendant  the  further  sum 
of  697/.  10s.  The  defendant  was  let  into 
possession  of  the  property  purchased  by 
him  on  the  11th  of  October  1853.  He 
directed  Messrs.  Sturton  &  Co.  to  pay  the 
purchase-money  to  the  plaintiffs  out  of 
the  money  they  had  in  their  hands  belong- 
ing to  him.  The  exact  time  when  he  did 
this  does  not  appear  ;  it  was  not  done  by 
any  writing,  but  verbally.  The  time  is 
not  very  material,  but  I  assume  it  to  have 
been  done  at  or  about  the  time  when  be 
entered  into  possession.  The  deed  of  con- 
Tcyance  was  executed  by  the  pluntiffs  ia 
the  month  of  September  1853,  and  at  the 
same  time  a  receipt  for  the  purchase-money 
indorsed  on  the  deed  was  signed  by  the 
vendors.  The  conveyance,  however,  was 
not  delivered  over  to  the  defendant,  nor 
the  title-deeds  of  the  estate,  but  they  were 
kept  by  Messrs.  Sturton  &  Co.,  and,  as 
appears  by  the  evidence  of  Thornton,  their 
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derk,  in  a  box  appropriated  for  the  papers 
nd  deeds  of  the  defendant.    The  fact, 
howerer,  andoubtedly  ii,  that  Meisn, 
Sturton  ft  Co.  never  lost  die  poaaeuion  or 
over  the  deeds  and  papers,  and 
that  tbey  were  never  delivered  over  nqr 
got  into  the  possession  of  the  defendant. 
In  June  1854  Mr.  Key,  who  was  one  of  the 
partners  in  the  firm  of  Sturton  &  Co.,  and 
who  was  also  steward  of  the  manor,  pre- 
sented this  indenture  to  a  court  baron,  and 
csuied  the  defendant  to  be  admitted  to  the 
copyholds,  by  which  the  legal  estate  became 
Tested  in  him.    In  July  1854  Mr.  King, 
one  of  the  partners  of  the  firm  of  Sturton 
ft  Co.,  died.  On  the  16th  of  August  1854  a 
meeting  took  place  at  the  office  of  Messrs. 
Starton  &  Co.  for  the  purpose  of  settling  the 
aeconnts  of  the  testatoi^a  estate.    It  was 
attended  by  the  first  two  plaintiffs,  Mrs, 
Gibbons  and  Mr.  Wront.    They,  together 
with  the  last  plaintiff  on  the  record,  were 
the  only  persons  interested  in  the  residue 
of  the  estate  of  the  testator.  At  this  meet- 
ing a  paper  was  produced,  which  gave  an 
account  of  the  estate  of  the  testator,  and 
by  the  heading  of  that  account  it  treated 
Messrs.  Sturton  &  Co.  as  having  received 
all  the  purchase- money  for  all  the  lots.  It 
appears  twice  over  in  the  evidence.    It  is 
in  this  way,  "  Dr.  The  real  estate  of  the 
late  John  Wrout,  deceased.  Cr."   On  one 
side  receipts,  and  on  the  other  payments. 
Under  the  receipU  is  the  IfiOOl.  from  the 
Rev.  S.  Dawes  for  lots  2,  3,  4,  and  6. 
On  the  other  side  of  the  accoonts  are  set 
forth  the  payments  and  charges.  The 
balance  divisible  is  set  forth  at  4,844/, 
IS$.  9d.,  which  being  divided  into  fifths, 
gives  968/.  18^.  9d.  as  the  share  of  each  of 
the  parties  entitled.    Four  of  these  sums 
were  paid  or  accounted  for  by  Messrs. 
Sturton  &  Co.  to  the  four  persons  benefi- 
cially interested,  who  attended  the  meeting. 
The  whole  amount  was  not  paid  at  this 
meeting,  Tarions  portions  being  paid  upon 
rabsequent  occasioni.  The  remaining  fifth 
vas  not  paid.    The  plaintiff  Frederick: 
Wroat,  vrho  was  not  present  at  that 
meeting,  and  who  is  the  only  one  who  has 
not  been  paid,  made  repeated  applications 
to  Messrs.  Sturton  &  Co.  for  this  balance. 
They  stated  to  him  that  they  were  unable 
to  pay  it,  because  the  defendant  had  not 
paid  his  purchase-money.     Neither  the 
plaintiff  Frederick  Wrout,  nor  any  of  the 


other  plaintiffs,  made  any  application  to 
the  defendant  for  payment,  but  they  con- 
tented themselves  with  directing  Messrs. 
Sturton  &  Go.  not  to  part  with  the  con- 
veyance orthe  title-dwds  until  the  purchase- 
money  was  paid.  Matters  proceeded  in 
this  way  through  the  whole  of  the  year 
1855.  In  December  1855  the  junior  part- 
ner of  that  firm,  Mr.  Key,  absconded,  and 
the  firm  of  Sturton  &  Co.  were  then  on  the 
eve  of  bankruptcy.  In  January  following 
the  plaintiff  Frederick  Wrout  insisted  upon 
the  deed  of  conveyance  and  the  title-deeds 
of  the  estate  being  deposited  with  Messrs. 
Gumey  ft  Co.,  bankers  of  Holbeach,  as  a 
security  for  the  unpaid  purchase-money. 
This  was  done  in  the  joint  names  of  Sturton 
and  the  plaintiff  Henry  Wrout.  The 
firm  claimed  a  lien  on  the  deeds,  as  agunst 
the  defendant,  for  unpaid  costs.  In  Feb- 
ruary 1856  the  firm  became  bankrupt,  and 
the  plaintiffs  made  their  claim  against  the 
defendant.  The  defendant,  having  been 
admitted  tenant  of  the  copyhold,  is  invested 
with  the  legal  estate.  There  is  a  long 
unsettled  account  between  the  defendant 
and  Messrs.  Sturton  &  Co.,  but  that  account 
is  not  established  by  the  evidence.  I 
assume  it  to  be  true  that  from  the  date  of 
the  purchase,  or  at  least,  from  December 
1853  till  the  present  time,  after  attributing 
a  proper  portion  of  the  money  in  their 
hands  to  the  payment  of  the  purchase- 
money  of  the  copyholds,  a  balance  has 
always  been  and  is  now  due  to  the  defen- 
dant from  Messrs.  Sturton  ft  Co.  It  is 
also  proved  to  my  satisfaction  that  the 
plaintiffs  were  never  aware  of,  and  there- 
fore never  sanctioned  the  peculiar  mode  of 
payment  of  the  purchase-money  insisted 
upon  by  the  defendant.  The  account 
between  the  plaintiffs  and  Messrs.  Sturton 
&  Co.,  to  which  I  have  referred,  certainly 
does  not  give  any  such  information.  The 
utmost  that  can  be  said  of  it,  treating  it  in 
a  manner  most  favourable  to  the  defendant, 
is,  that  it  asserts  that  the  whole  of  the  pur- 
chase-money has  been  paid  by  tho  defendant 
to  Messrs.  Sturton  ft  Co. ;  but  if  so,  that 
payment  must  be  presumed  to  have  been 
made  in  the  manner  usual  in  such  eases, 
namely,  by  actual  payment  of  the  money 
in  cash  after  the  sale,  and  not  by  writing 
off  a  debt  due  to  the  purchaser  from  the 
agent.  If  there  had  been  su'jh  a  payment 
in  cash,  there  is  no  doubt  i.t  would  have 
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exonerated  the  defendant,  but  I  am  of 
opinion  the  plaintifi  cannot  be  treated  at 
having  acquiesced  in  or  aanctioned  an 
arrangement  of  which  they  were  ignorant, 
or  ai  baTing  consented  that  the  transilBr  of 
the  debt  of  Sturton  &  Co.  from  the  defen- 
dant to  them  should  be  treated  in  the  same 
manner  as  if  the  defendant  had  paid  the 
purchase- money  in  cash  to  Sturton  &  Co., 
the  more  especially  when  the  fact  of  such 
a  payment  might  depend  upon  the  settle- 
ment of  an  account.  This  writing  off  of  a 
certain  portion  of  a  debt  cannot  be  treated 
as  a  payment  to  Messrs.  Sturton  &  Co. 
In  Lambarde  v.  Older  {!)  I  held  that  a 
creditor  of  an  intestate  cotUd  not  purchase 
from  the  legal  personal  representative  goods 
belonging  to  the  intestate,  and  pay  for 
these  goods  by  wiping  off  the  debt  which 
was  due  to  him  from  the  intestate's  estatOf 
and  that  the  creditor  must  pay  tor  the 
goods  and  must  come  in  for  a  dividend 
only  pari  passu  with  the  other  creditors  ; 
and  that  if  this  species  of  set-off  had  been 
allowable,  the  legal  representative  would 
not  have  been  justified  in  selling  to  the 
creditor  of  the  intestate.  I  look  at  this 
case  on  the  same  principle.  Suppose 
Sturton  &  Co.  had  been  employed  by  the 
plaintiffs  to  sell  the  copyholds  by  private 
contract,  and  had  agreed  with  the  defen- 
dant to  sell  them  to  him  at  the  price  speci- 
fied by  the  plaintiffi,  the  defendant  could 
not  have  pud  for  the  purchase,  so  £u  as 
the  plaintiffs  were  concerned,  by  trans- 
ferring to  them  the  debt  due  to  him- 
self from  Sturton  ft  Co.  If  he  could, 
the  sale  would  not  have  been  justified 
on  the  part  of  Sturton  &  Co.,  unless 
the  circumstances  had  been  disclosed 
beforehand  to  the  plaintiffs,  and  it  had  been 
sanctioned  by  them.  In  like  manner,  the 
plaintiffs  might,  if  this  mode  of  payment 
were  allowable,  have  objected  to  sell  the 
copyholds  to  any  one  who  was  a  creditor 
of  their  agent,  for  it  may  reasonably  be 
inferred  tlut  if  these  copyholds  had  been 
aold  to  another  person,  who  had  actually 
paid  1,440<.  to  Sturton  ft  Co.,  the  plain- 
tiA  would  have  had  a  much  better  diance 
of  being  paid  their  purchase-money.  This 
is  the  view  I  should  have  taken  of  this  case 
ifit  had  been  sold  by  private  contract.  The 

(1)  17  Betv.  M2;  SI  Lsw  J.  Bep.  (ha) 
Chsiic.  18. 


case  does  not  differ  In  principle  by  the  ssla 
being  by  public  auction.  One  of  the  most 
•erioni  objeetions  to  the  ease  set  up  by  die 
d^mdant  Is,  dut  the  qnestion  of  payment 
or  non-payment  of  the  purchase-mosey 
must  depend  on  the  taking  of  the  acconnts 
between  himself  and  the  firm  of  Sturton 
ft  Co.,  involving  the  making  out  and  tax- 
ation of  their  bill  of  costs,  all  which  mat- 
ters the  plaintiffs  have  no  privity  with,  of 
which  they  must  necessarily  be  ignorant, 
and  into  which  they  cannot  be  required  to 
go,  as  they  have  no  means  of  establiahing 
the  lacts ;  and  yet  in  this  view  of  the  esse, 
it  would  be  a  matter  in  which  they  would 
have  a  most  material  interest.  This  esn- 
not,  therefore,  be  treated  as  a  payment  oS 
the  pnrehaae-^oD^.  Are  then,  then, 
other  eircnmstuiees  to  deprive  the  plains 
tiffs  of  that  which,  under  ordinary  oimun- 
stances,  would  he  their  right  f  Tlie  bet  <rf 
the  defendant  having  obtuned  the  l^il 
estate,  by  being  admitted  by  Mr.  Key,  is 
not  a  matter  affecting  this  question. 
independently  of  that  fact,  a  lieu  for  un- 
paid purchase-money  exists,  it  must  still 
exist,  notwithstanding  the  l^al  estate 
had  become  vested  in  the  parchaser. 
Have  the  plaintifi^,  then,  by  their  laches, 
forfinted  their  right  to  enforce  this  lien  I 
In  October  1853  the  defendant  was  put 
into  possessson  to  the  knowledge  of  the 
plaintifb;  the  deed  of  covenant  to  sur- 
render was  executed  by  them  in  December 
following;  and  the  raedpt  for  the  pur- 
chase-money was  s^ed  by  them.  A 
meering  took  place  at  the  solicitors*  to 
settle  the  purchase  in  Ai^st  1854;  snd 
from  that  time  up  to  the  bankruptcy  of 
Sturton  &  Co.,  m  February  1856,  no  word 
is  said  or  communication  made  to  tlie 
defendant  on  the  subject  of  his  unpsid 
purchase-money,  which  the  plaintiffs  allc^ 
and  believe  to  have  been  unpaid.  There 
is  some  uncertainty  upon  the  evidence  «■ 
to  this ;  but  I  will  assume,  as  the  most 
favourable  way  of  looking  at  it  for  the 
defendant,  that  nothing  was  said  to  him 
until  after  the  bankruptcy.  The  fact  that 
the  deed  of  covenant  to  surrender  was  not 
delivered  over  to  the  defendant,  and  Aat 
the  title-deeds  of  the  property  were  still  in 
the  possession  of  the  agents  of  the  plsin- 
tiffs,  and  known  by  them  to  be  so,  is  a  nif- 
ficient  exoneration  to  them  for  not  having 
applied  tothedefendantbeforc.  This  neglect 
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of  Uiein  Ii  to  be  balanced  by  the  neglect 
of  the  defendant  in  not  requiring  the  title- 
deedi  and  deed  of  covenant  to  be  delivered 
up  to  him.  I  regard  as  wholly  immateriid 
the  drenmstaaee  whether  the  title-deeds 
and  the  deed  of  covenant  in  the  possession 
of  Stnrton  8c  Co.  were  in  a  Ik)X,  which 
had  on  it  the  name  of  the  defendant  or  the 
names  of  the  plaintiffs ;  or  whether  it  was 
kept  with  the  papers  of  one,  or  with  the 
papers  of  the  other.  In  either  case  they 
were  in  the  custody  of  Sturton  &  Co.,  and 
they  were  known  by  both  the  plaintiffs  and 
the  defendant  to  be  so.  Aalong  as  they  were 
so  the  plaintiffs  were  entitled  to  believe— 
and  I  am  of  opinion  that  they  did  believe 
— that  their  lien  for  the  purchase-money 
nnreceived  by  them  remained  secure ;  and 
Uie  defendant  was  bound  to  know  that  as 
long  aa  the  deeds  were  in  the  custody  of 
a  common  agent  the  transaction  eonid 
not  be  complete,  so  ftr  as  the  transfer 
of  tiioae  doenments  itom  the  plaintiffs 
to  Um  was  essential  to  make  it  complete. 
The  case  is  the  same  as  if  the  defendant 
had  taken  proceedings  for  the  delivery 
np  of  these  papers.  Could  I  order  them 
to  be  delivered  up  without  payment  of 
the  purchase-money  remaining  due  to  the 
plaintiffs  ?  I  could  not ;  and  if  I  could 
not,  it  must  be  because  a  lien  exists  for 
the  unpaid  purchase-money,  and  if  such 
a  lien  exists,  I  am  bound  to  give  the 
plaintiffii  the  relief  which  they  ask.  In 
&ct,  the  case  comes  back  to  this :  whetha 
the  attribution  of  the  debt  due  firom  Stnr- 
ton &  Co.  to  the  defendant  for  the  pay- 
ment of  the  purchase-money  was  a  good 
payment  to  the  plaintiff^  of  tiiat  purchase- 
money,  as  between  the  plaintiffs  and  the 
defendant;  and  both  upon  principle  and 
upon  authority,  I  am  opinion  that  it  was 
not.  The  case  of  Your^  v.  White  ex- 
pressly applies  to  this  case ;  and,  con- 
sequenUy,  the  plaintiffs  are  entiUed  to 
a  decree.  I  think  also  that  the  case  is 
not  varied,  because  four  persons  entitled 
to  the  testator's  residuary  estate  have 
been  paid  in  full,  and  because  one 
alone  remains  unpaid.  The  plaintiffi  are 
the  persons  who  are  bound  to  receive  the 
pnrebaae-money,  and  to  distribute  it  among 
tiie  eejtais  qi$e  <n»f. 


BROOKE  V,  BBOOEE. 


Baron  and  Fem^~Wife*»  Savit^i — 
Demurrer. 

A  hnabani,  on  Ati  reteni/rom  India,  filed 
his  bill  asking  the  Court  to  secure  and  settle 
a  sum  of  money  which  his  wife  had  saved 
out  of  remittances  made  by  him  for  her  main- 
tenance and  support  .'—Held,  upon  a  de- 
murrer of  the  wife,  who  persisted  in  living 
separate  from  her  husband,  that  no  case 
was  made  either  for  discovery  or  relief,  and 
thai  the  demurrer  must  be  aUowed. 

The  bill  in  this  case  was  filed  by  Major- 
General  Brooke,  of  the  H  on.  East  India  Ser- 
vice, against  his  wife  Catherine,  and  against 
Messrs.  Achilla  Adam  and  others,  bankers 
at  Boulogne,  to  obtain  a  declaration  of  the 
right  of  himself  and  his  wife  in  a  sum  of 
89,000  francs,  and  in  any  other  savings  or 
accumulations  made  by  hia  wife  out  of 
remittances  or  allowances  made  to  her  by 
the  plaintiff. 

The  bill  contained  the  following  state- 
ments. Major-OeneralBrooke  was  married 
to  his  present  wife  in  1820.  There  was 
no  setUement  or  agreement  for  a  settle- 
ment made  at  the  time  of  marriage  or 
since.  They  resided  together  for  some 
time  in  India,  and  in  1821  returned  to 
England  together.  In  1824,  when  tiie 
plaintiff  returned  to  India,  his  wife  ceased 
to  reside  with  him,  left  him,  and  re- 
mained  in  En^and,  and  had  since  lived 
separate  and  apart  from  him,  chiefly  at 
Boulogne-snr-Mer,  where  she  continued 
to  reside.  From  1824  to  1855  the  plain- 
tiff resided  in  India.  No  deed  of  separa- 
tion or  other  agreement  or  arrangement 
for  any  allowance  by  the  plaintiff  to  his 
wife  was  on  the  occasion  of  her  leaving 
him  or  had  since  been  made  or  entered 
into  by  the  plaintiff,  but  he  from  that  time 
to  the  1st  of  January  1853  voluntarily 
supplied  his  wife,  first,  with  2502.  a  year, 
Bu1»eqnentiy  with  SOOf.  a  year,  and  from 
the  1st  of  January  1853  to  the  present 
time  with  8501.  a  year,  for  her  support 
and  maintenance  as  his  wifie,  and  he  be- 
lieved that  the  same  were  expended  by 
her  for  those  purposes.  These  sums, 
or  the  greater  part  of  them,  were  from 
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time  to  time  nmitted  hy  the  plaintiff  from 
India  to  Messn.  Crawfoid,  Cdvin  &  Co., 
his  London  agents,  and  they  were  either 
paid  to  Mrs.  Brooke  herself  or  remitted  in 
quarterly  payments,  with  few  exceptions, 
to  Messrs.  Adam  &  Co.,  her  bankers  at 
Boulogne.  The  plaintiff  lately  ascertained 
that  she  applied  only  100/.  a  year,  or  there- 
bbouts,  for  ber  support  and  maintenance, 
and  that  she  permitted  the  residue  of  the 
remittances  to  accumulate  in  the  hands  of 
Messrs.  Adam  &  Co.,  who  now  bad  a  sum 
of  39,000  francs  or  1,5602.  standing  to 
her  credit,  arising  from  the  unapplied  re- 
mittances. 

The  bill  alleged  that  the  remittances 
were  made  by  the  plaintiff  under  the  im- 
pression that  the  whole  of  the  amounts 
were  necessary  for  ber  due  support  and 
maintenance  according  to  bis  station,  and 
that  they  would  be  and  were  applied  and 
expended  by  her  for  those  purposes,  and 
that  the  plaintiff  did  not  thereby  intend  to 
create  or  confer  upon  his  wife  any  separate 
estate  or  interest  in  any  part  of  such  re- 
mittances which  should  not  be  applied  or 
expended  by  her  for  the  purposes  for 
which  they  were  made,  and  he  claimed 
the  balance  in  the  hands  of  Messrs.  Adam 
&  Co.  as  his  property ;  that  the  plaintiff 
apprehended  that  hia  wife  might  be  in- 
duced by  persons  resident  at  Boulogne,  who 
it  was  believed  exercised  undue  influence 
over  her,  to  dispose  of  the  balance  for  other 
purposes  than  those  for  which  the  remit- 
tances were  made,  and  that  the  plaintiff 
desired  to  take  steps  for  securing  to  Mrs. 
Brooke  the  benefit  of  such  balance  during 
her  life,  and  at  the  same  time  of  prevent- 
ing her  from  absolutely  disposing  of  such 
balance. 

It  appeared,  though  it  was  not  stated  in 
the  bill,  that  tiie  plaintiff  had  taken  some 
proceedings  in  France,  bat  the  Court  at 
Boulogne  considered  that  it  had  no  juris- 
diction aa  the  suit  was  between  foreigners, 
and  that  Uie  right  to  the  money  involred 
a  question  of  English  law ;  the  Court,  there- 
fore, remitted  the  parties  to  the  English 
Courts,  and  decreed  that  after  a  definite 
judgment  in  England  the  property  should 
be  sent  to  the  person  to  whom  the  English 
Court  ordered  it  to  be  paid :  in  the  mean 
time  the  money  was  to  remain  in  the  hands 
of  the  bankers. 


It  was  in  eonseqnenee  of  the  fiulnre  of 
these  proceedings  that  this  bill  was  filed, 
and  both  Mrs.  Brooke  and  the  Messrs, 
Adam  put  in  general  demurrers  to  the 
bill  for  want  of  equity,  and  because  no 
ease  was  made  either  for  discovery  or 
reliefl 

Mr.  R.  Palmer  and  Mr,  Reiuhaw,  for 

Mrs.  Brooke. 

Mr,  Sdvryn  and  Mr.  Dryden,  for  the 
plaintiff,  in  support  of  the  bill. 

MetMengw  Ciarket  fi  Ezch.  R^. 
888;  s.c.  19  Law  J.  Bep.  (xa) 
Ezch.  806. 
Barrack  v.  M'CuUoch,  S  Kay  &  J. 
110;  S.C.  26  Law  J.  Rep.  (ir.8.) 
Chanc.  105. 

The  Master  of  the  Rolls.  —  The 
statements  in  the  bill  must  be  taken  most 
strongly  against  the  plaintiff,  and  the  sums 
remitted  by  the  husband  from  time  to  time 
must  be  treated  as  an  allowance  made 
for  the  separate  maintenance  and  support 
of  the  wife,  and  the  money  in  question 
mnst  be  considered  as  part  of  her  separate 
estate.  The  husband  says  that  the  money 
was  intended  and  was  supplied  for  h« 
support  and  maintenance;  it  neeessanlf 
follows  that  it  was  for  her  separate  main- 
tenance and  support.  He  was  residing  in 
India  during  the  whole  of  the  period,  and 
if  so,  she  was  entitled  to  save  any  portioii 
she  pleased,  and  according  to  every  prin- 
ciple of  equity  to  deal  with  the  savings  of 
her  separate  estate  as  she  thought  fit  Hie 
case  of  Messenger  v.  Clarke,  although  it 
seems  startling  at  first,  was  rightly  de- 
cided. In  that  case  the  wife  had  been 
allowed  by  agreement  between  Uie  hnsbsnd 
and  wife  a  sum  of  money  for  her  separate 
support  and  maintenance.  Undoubtedly 
in  equity  she  could  have  disposed  of  it  as 
she  thought  fit.  She  invested  it  in  stock, 
and  shortly  before  her  death  she  sold  it 
out  and  gave  the  proceeds  to  another  per- 
son. The  husband  claimed  that  property, 
and  a  Court  of  taw  held  that  he  was  en- 
titled to  it.  I  do  not  see  how  it  could 
have  been  held  otherwise.  To  hold  in 
this  case  that  it  was  not  the  property  of 
the  married  woman  would  be  to  decide  st 
Tarianee  with  the  current  of  authorities  ia 
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equity.   Supponng  the  etae  bf  Meatenger 
w.  Gbrfcs  to  be  binding  upon  the  present 
oeeiiion,  it  mnit  be  obterred  that  the 
nuuey  wu  ^ven  to  the  wife  for  her  main- 
tenance  and  support.  Alderton,  B.,  whose 
judgment  was  die  strongest,  says,  '*  we 
do  not  wish  to  be  understood  as  entertain- 
ing soy  doubt  that  if  she  bad  disposed  of 
the  money  for  the  payment  of  her  debts, 
or  had  parted  with  it  for  a  good  and  valid 
consideration,  under  such  circumstances 
It  eould  be  recovered  back,','  meaoing,  I 
suppose,  that  the  Court  entertained  no 
doubt  that  it  could  not  be  recovered  back. 
What  evidence  is  there  in  this  ease  that 
the  whole  of  this  money  ia  not  required  to 
disebarge  the  wifb't  liahilitiet»  debts  which 
she  iacorred  in  the  support  and  mainte- 
nanee  of  herself  ?    The  bill  containa  no 
allegation  upon  the  subject ;  every  shilling 
may  be  required  for  that  purpose,  and  if 
deprived  of  this,  she  may  be  left  penny- 
lew.    The  bill  contains  no  allegation  as 
to  faov  this  fund  is  constituted.    If  the 
money  waa  in  this  country  and  could  not 
be  obtained  without  the  intervention  of 
this  Court,  I  should  settle  every  penny 
of  it  upon  the  wife*  and  allow  her  to  dis- 
pose of  it  as  ahe  thought  fit.    This  fkind 
must  be  treated  as  the  separate  estate  of 
tbewife,  and  the  demurrer  must  be  allowed. 
The  ease  ia  altogether  new.    The  bill* 
however,  cannot  be  supported  upon  the 
allegations  it  contains,  and  theradfore  the 
demnner  must  be  allowed. 


4 


SCOTT  O.  THE  CORPORA- 
TION OF  UVBUFOOL. 


Stoart,  V.c. 

AIID 

Erle,  J. 

1857. 
Dee.  8,  8,  4,  12. 
1658. 
April  29. 

Buildmff  Contract — jleeount — Arbitral 
tioti  Clause — Jurisdiction  of  Ordinary  Tri- 
huMlSf  how  far  excluded. 

The  bili  stated  that  the  plaintiffs  con- 
tracted with  the  corporation  of  L.  to  perform 
eerimm  works,  and  the  corporation  agreed 
to  pay  for  them  in  a  ceHain  apeeified  manner, 
«^  a  provi*o  that  no  sum  of  money  should 
be  eouidered  to  be  due  and  omnfff  nor 
Mnr  Saaua,  XXVII.— Cbako. 


ehould  the  piasntiffs  make  any  claim  against 
or  dmand  vpon  the  said  corporation  far  or 
on  aeeonnt  amy  work  eaueuled  by  them, 
unless  the  engineer  qf  the  corporation  should 
certify  the  amount  thereof,  and  that  the 
plaintiff's  were  reasonably  entitled  thereto; 
and  further,  that  in  case  of  disputes  or  dif- 
ferences arising  touching  the  works^  or  the 
construction  of  the  contract,  or  concerning 
any  eertificaie,  order  or  award  which  might 
have  been  taade  by  the  engiileer,  such  die- 
putes  or  differences  should  be  referred  to 
and  decided  by  the  ei^neer  of  the  corpora' 
tion,  and  that  it  should  not  be  competent  to 
the  plainUffs  or  the  corporation  to  eiecept, 
at  law  or  in  equiiyt  to  any  hearing  or  de- 
termination hiffore  or  qf  ihe  said  engmeer, 
fwr  should  the  said  engineer  be  made  party 
to  or  required  to  d^end  or  answer  any  suit 
or  prooeedinff,  at  law  or  in  equity,  at  the 
instance  of  the  said  corporation  or  of  the 
plaintiffSf  nor  should  he  be  required  or  be 
compellable  by  any  proceeding  whatsoever, 
either  at  law  or  in  equity,  or  otherwise,  to 
answer  or  explain  any  matter  touching  or 
relating  to  any  certificate  made  by  him* 
The  bill  also  stated  that  a  certain  portion 
of  the  works  had  been  completed  by  the 
plaintiffs,  but  the  engineer,  aethig  under 
the  direetion  and  in  collusion  with  the 
corporation,  withheld  his  certijieate  of  such 
completion,  and  thereby  prevented  the 
plaintiffs  from  recovering  payment  therefor^ 
and  that  he  also,  under  the  like  direction, 
refused  to  certify  the  correctness  of  the 
plaintiffs'  claim  in  respect  of  such  work,  or 
to  deliver  his  award  as  arbitrator  in  respect 
thereof.  The  bill  ( which  was  filed  against 
the  corporation  and  their  engineer )  prayed 
that  the  withholding  of  the  said  certificate 
by  the  engineer  might  be  declared  a  fraud 
upon  the  plaintiffs,  and  that  the  plainUffs 
might  be  fUclared  entitled  to  receive  such  an 
amount  of  money  for  the  work  performed  by 
them  as  they  would  have  beeu  entitled  to  if 
sveh  certificate  had  been  granted: — Held, 
that  it  was  of  the  very  essence  of  the  contract 
that  no  sum  should  be  considered  due  and 
owing  to  the  plaintiffs  on  account  of  any  of  the 
works  executed  by  them,  unless  the  engineer 
should  certify  the  amount;  and,  it  appearing 
upon  the  result  of  the  evidence  thai  the  engi- 
neer had  not  refused  to  discharge  his  duty 
according  to  the  coiUract,  and  hud  not  done 
anything  to  disqualify  himself,  but  that  he 
4N 
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iRU  ready  and  mllmg  to  diteharge  the  same 
according  to  the  terms  of  the  contract,  the 
bill  was  dismiieed  wifA  eo$t»,  a$  agah^  the 
de/endat^. 

James  Scott  and  Joseph  Nowell,  the 
plainti£fo  in  this  ease,  were  the  contrac- 
tors for  certun  works  required  by  the  de- 
fendants, the  Corporation  of  Liverpool, 
to  he  done  in  and  about  the  formation  of 
a  reservoir,  Sailed  the  Rivington  Reaer- 
Toir,  which,  aniongat  other  works  and  un- 
dertakings, the  corporation  were  authorised 
to  construct  and  carry  into  effect  by  the 
statute  10  &  11  Vict.  c.  cclxi.,  being  the 
Liverpool  Corporation  Waterworks  Act, 
1847,  and  by  subsequent  acts  of  parlia- 
ment passed  in  1850  and  1852. 

The  defendants  to  the  hill  were  the  cor- 
poration and  T.  Hawksley,  th^ir  ptindpal 
engineer. 

The  bill  prayed  an  account  of  works 
done  by  the  plaintiffs  for  the  defendants, 
and  payment  of  what  should  be  found  dud 
to  them  in  respeet  thereof.  By  the  con- 
tract made  between  the  plainti^  and  the 
defendants,  and  pursuant  to  which  the 
works  in  question  bad  been  performed, 
the  plaintiffs  w«re  required  to  observe  a 
specification  which  had  been  drayvn  up  of 
the  works  required  by  the  defendants  for 
constructing  Uie  reservoir.  To  this  speci- 
fication certain  general  conditions  were 
annexed,  and  amongst  them  the  following  ; 
"  The  contractor  shall  truly  and  satisfac- 
torily complete  his  undertftking  in  all  its 
parts  on  or  before  the  1st  of  January  1854, 
on  which  day,  or  on  such  other  day  (not 
being  earlier)  as  may  be  allowed,  in 
writing,  by  the  engineer,  in  pursuance  of 
the  power  hereinafter  for  that  purpose 
contained,  he  shall  deliver  up  the  said 
works  to  the  said  corporation,  &c. ;  pro- 
vided always,  that  if,  by  reason  of  any 
additions  to  or  enlargement  of  the  works 
(which  additions  or  enlargement  the  said 
engineer  is  hereby  authorized  to  make), 
or  from  any  other  just  cause  arising  with 
the  said  corporation,  or  with  the  engi- 
neer, or  his  clerk,  assistant  or  inspector, 
the  contractor  shall,  in  the  opinion  of  the 
engineer,  have  been  unduly  delayed  or 
impeded  in  the  completion  of  his  con- 
tract, it  shall  be  lawful  fbr  the  said  engi- 
neer to  grant,  from  time  to  time,  by 


writing  under  his  hand,  such  extension  of 
time  as  to  him  may  seem  reasonable,  with- 
out tiioeby  prejudicing  or  in  any  manner 
affecting  the  validity  of  the  contract,  or 
the  sufficiency  of  the  tender,  or  the  ade- 
quacy of  the  sum  or  prices  therein  men- 
tioned ;  and  any  and  every  such  extension 
of  time  shall  be  deemed  to  be  in  full  com- 
pensation and  satis&ction  for  and  in  respeet 
of  any  and  every  actual  and  probable  loss 
or  iiynry  sustained  or  nutainabla  by  the 
said  contractor  in  the  premises,  ud  shall 
in  like  muiner  exonerate  him  firom  any 
claim  or  demand  on  the  part  of  the  said 
corporation  for  or  in  respect  of  the  delay 
occasioned  by  the  cause  and  causes  in 
respect  of  which  any  such  extension  of 
time  shall  have  been  made,  but  not  forther 
or  otherwise;  and  it  shsll  be  lawful  for 
the  aud  corporation,  in  case  the  sud  eon- 
tractor  shall  fail  in  the  due  performance  of 
any  part  of  his  undertaking,  or  shall  not, 
in  the  opinion  and  aeeording  to  the  deter- 
minate of  the  said  en^^neer,  exerdae 
due  diligence  and  make  such  due  progress 
as  would  enable  the  works  to  be  efficiently 
completed  at  the  time  and  in  the  manner 
aforesaid,  to  determine  the  contract,  by  a 
notice  in  writing  under  the  hand  of  the 
town  clerk,  and  to  enter  upon  and  take 
possession  of  the  said  works,  and  of  the 
plant,  tools  and  materials  of  the  said 
contractor,  and  use  or  sell  the  same  as 
the  absolute  property  of  the  corporation. 
The  plant,  tools  and  materials  provided 
by  tiie  contractor  shall  in  all  cases, 
from  the  time  at  which  they  or  any  of 
them  may  be  brought  upon  the  works 
and  land  of  the  corporation,  and  during 
the  construction  and  until  the  completion 
*of  the  said  w<A-ks,  become  and  continue 
the  property  of  the  said  corporation,  and 
the  contractor  is  hereby  prohibited  from 
removing  the  same,  or  any  part  thereof, 
during  the  progress  of  the  works  without 
the  consent  in  writing  of  the  said  engineer; 
and  when  the  contract  shall  have  been  so 
terminated,  or  so  soon  thereafter  as  the 
en^pneer  may  think  convenient,  the  said 
engineer  shall  fix  and  determine  what 
amount,  if  any,  is  then  reasonably  earned 
by  the  contractor  in  respect  of  work  ac- 
tually done,  and  in  respect  to  ihe  value  of 
any  materials,  implements  and  tools  pro- 
-Vided  by  the  contractor  and  taken  by  the 
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coTporation,  and  the  amount  fehereo^  after 
allowing  for  all  rami  then  already  paid  to 
the  contractor  on  account,  shall  remain  In 
the  hands  of  the  corporation,  without  in- 
terest, until  twelve  months  after  the  date 
of  the  engineer's  certificate  of  the  final 
completion  of  the  works,  as  herein  pro- 
vided ;  and  the  said  engineer  shall  he  at 
liberty  to  authorize,  by  his  certificate,  the 
said  corporation  to  deduct  the  damages, 
losses,  costs,  charges  and  expenses  in  his 
opinion  incurred  by  them  in  consequence 
of  the  premise!,  or  to  which  they  may  he 
pnt  or  liable,  together  with  die  forfeitures, 
if  uy,  incurred  by  the  said  contractor, 
from  any  snm  of  money  which  would  so 
become  due  and  owing  to  the  aud  eon> 
tractor." 

The  specification,  after  making  provision 
for  a  sum  to  be  paid  by  the  contractor 
by  way  of  stipulated  damages  in  case  the 
works  should  not  be  completed  within  the 
stipulated  time,  proceeded  as  follows  :— 

"  And  the  said  contractor  shall  be  enti- 
tled to  payment  for  his  work  in  manner 
following,  that  is  to  say,  to  a  monthly 
instalment  equal  to  80l.  per  cent,  of  the 
value  of  the  amount  executed  in  the 
then  preceding  month ;  to  a  further  instal- 
ment of  lOL  per  cent,  of  the  value  of  the 
anaonnt  of  work  executed  when  such  works 
are  completed  and  delivered  to  and  ac- 
cepted by  the  said  corporation  in  manner 
aforesaid,  and  to  the  balance,  whatever  the 
same  may  be  found  to  amount  to,  so  soon 
as  the  responsibility  of  the  said  contractor 
shall  cease  and  determine  and  shall  have 
been  entirely  fulfilled ;  provided  that  no 
sum  or  sums  of  money  shall  be  considered 
to  be  due  and  owmg,  nor  shall  the  said 
contractor  make  any  warn  against  or 
demand  upon  the  wdd  corporation  for  or 
on  account  of  any  work  executed  by  him, 
onless  the  said  engineer  shall  certify  the 
amount  thereof,  and  that  the  said  contractor 
is  reasonably  entitled  to  such  instalment 
or  balance  respectively  nor  unless  such 
certificate  shall  have  been  presented  to  the 
town  clerk  of  the  said  borough ;  nor  shall 
any  such  snm  or  sums  of  money  be  consi- 
dered payable  to  the  said  contractor  until 
the  expiration  of  seven  days  after  such 
certificate  shall  have  been  so  presented ; 
nor  shall  any  omission  to  pay  the  amount 
of  sodi  certificate  at  the  time  the  same 


shall  be  payable,  be  held  or  deemed  to 
vitiate  or  avoid  the  contract,  but  in  such 
ease  the  contractor  shall  be  entitled  to 
interest  thereon  at  and  after  the  rate  of 
10/.  per  cent,  per  annum,  for  such  time  as 
such  omission  shall  continue."  "  And  in 
case  of  any  doubts,  disputes  or  difTerences 
arising  or  happening  touching  or  concern- 
ing the  said  works  or  any  of  them,  or  re- 
lating to  the  quantities,  qualities,  descrip- 
tion or  manner  of  work  done  and  executed, 
or  to  be  done  and  executed  by  the  said 
contractor,  or  to  the  quantity  or  quality  of 
the  materials  to  be  employed  thenin,  or  in 
respect  of  any  additions,  deductions,  altera- 
tions or  variations  made  in,  to  or  from 
the  said  works,  or  any  part  of  them,  or 
touching  or  concerning  the  meaning  or 
intention  of  this  specification,  or  of  any  part 
thereof,  or  of  the  contract  entered  into  by 
and  between  the  said  corporation  and  the 
said  contractor,  or  of  any  plans,  drawings, 
instructions  or  directions  referred  to  in 
this  specification  or  the  conbraet,  or  which 
may  be  furnished  or  given  during  the  pro- 
gress  of  the  works,  or  touching  or  concern- 
ing any  certificate,  order  or  award  which 
may  have  been  made  by  the  said  engineer, 
or  in  anywise  whatsoever  relating  to  the 
interest  of  the  said  corporation,  or  of  the 
said  contractor  in  the  premises,  such 
doubts,  disputes  or  differences  shall  from 
time  to  time  be  referred  to  and  be  settled 
and  decided  by  the  said  engineer,  who 
shall  be  competent  to  enter  upon  the  sub- 
ject-matter of  such  doubts,  disputes  or 
differences,  with  or  without  formal  reference 
or  notice  to  the  parties  to  the  said  contract 
or  either  of  them,  and  who  shall  judge, 
decide,  order  and  determine  thereon ;  and 
to  the  said  en^neer  shall  also  be  referred 
the  setdement  of  the  said  contract  and  the 
determination  of  the  said  sum  or  sums  or 
balance  of  money  to  be  paid  to  or  received 
from  the  said  contractor  by  the  said  cor- 
poration, and  the  directions,  decisions, 
admeasuremente,  valuations,  certificates, 
orders  and  awards  of  the  said  engineer 
(which  said  directions,  decisions,  admea- 
surements, valuations,  certificates,  orders 
and  awards  respectively  may  be  made  from 
time  to  time)  shall  be  final  and  binding 
upon  die  corporation  and  the  said  contrac- 
tor respectively,  and  shall  not  be  set  asid^ 
or  be  attempted  to  be  set  aside,  by  reason 
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or  on  aceovnt  of  any  technical  or  l^al 
dafocta  thenin,  or  in  this  apedficfttion,  or 
in  the  contract  founded  tliereon,  mr  on  ac- 
count of -any  informality,  oniaaion,  delay 
or  error  of  proceedinga  in  or  about  the 
same,  or  any  of  tliem,  or  in  relation  there* 
to,  or  on  any  other  ground,  or  for  any 
other  reason,  or  fbr  any  pretence,  suggea- 
tion,  charge  or  insinaation  of  frand,  col- 
liuion  or  confederacy,  or  otherwise  how- 
Boever.  And  it  shall  not  be  competent  for 
the  said  contractor,  or  the  said  corporation, 
to  except  in  law  or  in  equity  to  any  hear> 
ing  or  determination  before  or  of  the  said 
engineer,  or  to  any  certificate,  order  or 
award  had,  proposed,  made  or  czecnted 
by  such  engineer,  on  Uie  gnnind  of  any 
want  of  jnri^ietion,  or  exeeas  of  anthori^, 
or  irregularity  of  proceeding,  or  odienriaa 
howsoever ;  but  any  and  alt  matters  mad* 
the  subject  of  any  such  hearing  or  deter* 
mination,  or  included  in  any  certificate, 
order  or  award,  and  whether  of  retrospeo* 
tive  or  prospective  operation  or  e^et, 
shall  be  held  and  deemed,  both  at  law  and 
in  equity,  to  have  been  properly  submitted 
to  the  said  engineer,  and  be  taken  to  be 
properly  adjudicated  upon ;  nor  shall  the 
aaid  engineer  be  made  party  to  or  required 
to  defend  or  answer  any  swt,  bill,  claiin 
or  proceeding  at  law  or  in  equity,  at  the 
instance  of  said  corporation  or  of  tba 
aaid  contractor;  nor  shall  the  said  en- 
gineer be  required  or  compellable  by  any 
proceeding  whatsoever,  either  at  law  or  in 
equity,  or  otherwise,  to  answer  or  explain 
any  matter  touching  or  relating  to  any 
certificate  or  award  made  by  him,  or  to 
state  or  shew  how  or  why,  or  in  what 
manner,  or  on  what  grounds  he  setUed, 
ascertained  or  determined,  or  omitted 
to  settle,  ascertain  or  determine  any 
matter  wh^soeTCr ;  nor  shall  he  be  re- 
quired or  be  compellable  in  any  way 
to  state  or  give  his  reasons  for  any 
proceeding  whatever  yrhieh  he  may  take, 
or  direct  to  be  taken  in  or  about  the 
premises ;  nor  shall  he  be  required  or  be 
compellable  to  produce  or  shew  to  any 
person  or  persons,  or  for  any  purpose 
whatsoever,  any  plans,  drawings  or  docu- 
ments whatsoever,  or  any  calculations  or 
memoranda  whatsoever  in  his  posiession 
or  power." 


In  ISfil  the  pluntifis  made  a  tender  to 
the  defendanta  fiir  execution  of  part  (rf 
die  works  mentioned  in  the  spedtotion, 
which  tender  waa  Moepted  by  tiie  dafim- 
dants ;  uid  thereupon  an  agreement,  dated 
the  6th  of  November  1661,  was  entered 
into  between  the  plain tifl!i  and  the  eorpo> 
ratioh,  whereby  the  plaintiA  covenanted 
with  the  defendants,  the  corporaticn,  to 
oonstruet  such  works,  and  to  observe  and 
perform  all  the  matters  mentioned  in  the 
specification  on  their  part  to  be  observed 
and  performed.  The  bill  alleged  that  the 
d^endant,  the  engineer,  did  not  give  to 
the  plaintiflEii  possesinon  of  tlie  Um£  npoa 
whidi  the  works  mationed  in  tiia  eonbsct 
were  to  be  done,  until  nx  numths  after  As 
time  when,  according  to  the  terms  of  the 
■pedfication,  possession  ou^t  to  have 
been  delivered  to  them,  and  that  the  plsin- 
tifh  were  on  tiiat  account  entitled  to  aa 
extension  of  the  time  within  which  the 
said  works  were  to  have  been  completed; 
that  by  reason  thereof,  and  of  numerous 
other  undue  delays,  impediments  and  hin- 
drances in  the  execution  of  the  said  works 
oeeasioned  to  them  by  the  defendant,  the 
engineer,  and  other  agents  of  tiie  eorpota- 
tion,  they  were  prevented  fktim  eompletiBg 
the  wvrlu  by  tiie  time  spedfled  in  spe- 
dfioation ;  but  the  engineer,  neverfjwless, 
refused  to  extend  the  period  within  wbidi 
ibe  swd  works  were  to  be  completed,  aad 
insisted  that  the  plaintifik  were  not  entitled 
to  any  such  extension  of  time. 

The  bill  then  stated  that  the  engineer 
refused  to  certify  the  correctness  of  a  por- 
tion of  the  claim  of  the  plaintifib  in  reflect 
of  work  done  by  them,  and  that  afta 
requiring  that  the  amount  payable  m 
respect  thereof  should  be  deteimined  by 
himself  as  an  arbitrator,  and  having  hsd 
the  matt«  discussed  before  him,  he  hsd 
neglected  to  deliver  any  amod  thereon, 
tiiough  a  period  of  eigfateoi  months  had 
elapMd  dnee  the  matter  waa  disensssd 
before  him ;  that  the  engineer  had,  in  &eti 
withheld  tiie  certificate,  to  whidi  the 
pldntiffs  were  justiy  entitied,  by  the  direc- 
tion of  the  defendants,  the  corporation, 
and  for  the  purpose  of  preventing  the 
pidntifis  from  obtuning  tiie  amount  to 
which  they  would  have  been  entitied  if 
such  certificate  had  been  duly  given,  and 
that  the  withholding  of  such  certificate 
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WBt,  ancler  ttie  drenmstBnces,  a  fraud  upon 
the  plaintiflEa. 

The  bill  then  alleged  that,  in  February 
1855*  a  notice  having  been  previously 
served  upon  the  plaiatifis  according  to  the 
terms  of  the  specification,  the  corporation 
entered  upon  and  took  possession  of  the 
works  referred  to  in  their  contract  with 
the  plaintiffs,  and  took  possession  of  the 
plant,  tools  and  materials  belonging  to 
the  plaintiflb;  that  the  plainti^  then 
oSernd  by  letter  to  tiie  defendants  to  refer 
their  claim  to  independent  arbitrators,  but 
that  to  this  no  answer  was  returned.  It 
then  stated  that  the  plunti  A  had  forwarded 
to  the  corporation  a  detailed  statement, 
from  which  it  appeared  (as  was  the  &ct) 
that  a  large  sum  remuned  due  to  the  plain- 
tiffs in  respect  of  the  said  works,  and  that 
the  defendant,  the  engineer,  then  declared 
his  intention  of  proceeding  to  determine 
the  amount  doe  to  the  plaintiffs  on  account 
of  the  said  works ;  that  the  said  engineer 
had  not,  however,  made  or  deliver^  any 
eertifieate  or  award  of  the  amount  due  to 
the  plaintiA  on  account  of  tiia  said  works, 
and  dut  th«  plafaitifib  were  wholly  un^le 
to  compel  or  induce  him  to  do  so,  and  that 
Aey  were  consequently  unable  to  recover 
at  law  the  amount  due  to  them,  inasmuch 
as  such  amount  had  not,  through  the  de*- 
fault  of  the  defendant,  the  engineer,  been 
duly  ascertained. 

The  bill  then,— after  alleging  that  the 
transactioas  out  of  which  Uie  plaintiffs' 
claim  arose  were  so  complicated,  volu- 
minous and  intricate,  that  they  could  not 
properly  be  dealt  with  by  means  of  an 
action  at  law,  and  that  the  defendant,  the 
engineer,  was  able  to  fiimish  discovery 
wlueh  was  highly  material  for  the  purpose 
of  establishing  the  plainti^'case. — stated, 
lastly,  that  the  defendant,  the  engineer,  had, 
under  the  direction  of  the  defendants,  the 
etn^ration,  aided  and  abetted  them  in 
withholding  from  the  plfuntifis  payment  of 
the  monies  justly  due  to  them  in  respect 
of  the  said  contract,  and  that  the  defen* 
danta  had  joined  in  acts  which  amounted 
to  a  fraud  upon  the  plaintifiii ;  using  the 
word  "  fraud,"  however,  not  in  its  offensive 
or  obnudoat  sense,  as  meaning  a  fraudu- 
lentscheme  or  intention  delxben^Iyformed 
or  entertained  Sot  the  purpose  of  cheating 


the  pluntiffb,  but  as  meaning  conduct 
which  would  be  the  instrument  of  fraud, 
if  it  should  prevail  to  prevent  the  pluntiffs 
from  recovering  paymat  of  what  waa 
justly  due  to  them. 

The  bill  prayed  that  it  might  be  de* 
dared  that  the  withholding  of  the  certi- 
ficate which  the  defendant,  the  engineer, 
was,  by  the  terms  of  the  specification  and 
contract,  bound  to  give  to  the  plaintiffs  of 
the  amount  remaining  due  to  them  fbr 
works  executed  by  them  under  the  said 
contract  was  a  fnnd  on  the  plaintiflh, 
and  that  the  plaintiffs  were  entitled  to 
receive  all  such  sums  of  money  as  they 
would  have  been  entitled  to  if  such  cer- 
tificate had  been  duly  granted ;  that  tlie 
accounts  necessary  to  be  taken  for  ascer- 
taining what  was  due  to  the  pliuntiffs  in 
respect  of  such  sums  might  be  taken,  and 
that  payment  of  what  should  be  found  due 
might  be  decreed  (I). 

The  result  of  the  very  voluminous  evi- 
dence adduced  on  both  sides  is  stated  in 
the  judgments  of  Erie,  J.  and  the  Vice 
Cbancelloi'. 

Mr.  BiaUit*,  Mr,  CUUer  (of  the  common- 
law  bar)  and  Mr.  Karslake  appeared  for 
the  plaintiffs. 

Mr.  Bacon,  Mr.  Knowlet  (of  the  com- 
mon-law bar),  Mr.  Milward  and  Mr,  C. 
£,  Hawhint,  for  the  defendants. 

The  following  cases  were  cited,  in  addi- 
tion to  those  referred  to  in  Uie  judg- 
ment :— 

Thamptam  t.  CAornoeJt,  8  Term  Rep. 
139. 

Htaham  T.  ibe  East  ItuUa  Company, 

1  Ibid.  638. 

MiheM  r.  Qery,  14  Ves.  400. 
M'IntoMh  V.  the  Great  fVettem  Railway 

Company,  2  De  Gex  &  Sm.  758 ; 

s. c.  I8LawJ.Rep.(N.8.)Chanc. 94j 

s.  c.  on  appeal  2  Mac.  &  G.  19 ; 

19  Law  J.  Rep.  (n.s.)  Chano.  874; 

2  Hall  Se  Tw.  250. 

Blackburn  v.  Smith,  2  Exch.  Rep. 
783;  s.e.  18  Law  J.  Rep.  (n.s.) 
Exch.  187. 

(1)  A  demurrer  to  this  bill  put  in  by  the  defen- 
dant, T.  Hawkaley,  the  engineer,  wu  overruled, 
with  flost»— sea  20  Law  J.        (M.)  Ghaoo,  227. 
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Af'Imtoth  V.  the  Oreat  Western  RaUaaif 

Company,  S  Sm.  &  G.  146;  lc.  2i 
Lav  J.  Rep.  (h.s.)  Chane.  409. 

Bee.  12.-*£rlb,  J. — To  the  question 
of  his  Honour  the  Vice  Chancellor,  whether, 
upon  the  termi  of  the  contract,  and  the 
evidence  of  the  coarse  of  conduct  of  the 
parties  to  the  contract  in  regard  to  the 
execution  of  the  works,  the  case  is  one  in 
vhich,  if  tried  at  law,  the  jury  would  be 
directed  to  find  a  verdict  for  the  plaintiffs, 
my  answer  is  in  die  negative.  I  think 
there  is  no  evidence  to  Support  a  claim  by 
the  plaintiff^  to  recover  anything  in  respect 
either  of  the  woA  done,  and  the  materials 
supplied  before  the  2Sth  of  February  1865, 
or  of  the  plant  taken  by  the  defendants 
on  that  day  when  the  contract  was  lawfUUy 
determined.  The  question  refers  to  the 
contract,  and  to  the  course  of  conduct  of 
the  parties  thereto ;  and  I  would  propose 
to  consider,  first,  the  rights  under  the 
contract,  and,  secondly,  the  effect  of  the 
conduct  of  the  parties.  By  the  contract, 
it  appears  to  me  that  the  engineer  is  inter- 
posed between  the  corporation  and  the 
contractors,  and  made  dte  absolute  judge 
of  the  performanee  of  the  works,  and  tlmt 
there  is  no  right  in  the  contractors  to 
demand  paymmt,  and  no  liability  on  the 
corporation  to  pay,  throughout  the  con- 
tract, unless  the  condition  of  obtaining  a 
valuation  by  the  engineer,  and  his  certifi- 
cate, has  been  fulfilled.  I  pass  over,  with 
the  mere  mention,  the  clauses  giving  to 
the  engineer  his  powers  in  respect  of  the 
works,  such  as  the  absolute  discretion  over 
alterations  and  additions  and  the  valua- 
Uoiu  of  them,  and  the  powers  to  inspect 
and  rqect  materials  and  workmanship,  and 
to  suspend  or  delay  the  progress  of  any 
part  of  the  works,  and  to  settle  about 
the  extension  of  time ;  and  I  come  to  the 
clauses  regulating  the  contractors*  right  to 
demand  payment.  The  parties  provide, 
first,  for  paying  instalments  during  the 
progress  of  the  works,  and  the  balance  on 
the  final  completion ;  and,  secondly,  for 
compensating  for  the  work  and  the  plant 
taken,  in  case  the  contract  should  he  ter- 
minated before  completion.  In  the  first 
case,  that  is,  if  the  works  progress  to  com- ' 
pletion,  the  stipulation  for  the  certificate 


is  express.  In  puvgrapli  S4.  it  is 
lided,  "  that  no  sum  or  sums  of  money 
shall  be  considered  to  be  due  and  owin^ 
nor  shall  the  contractor  make  any  claim 
against  or  demand  upon  the  said  corpora- 
tion, for  or  on  account  of  any  work  exe- 
cuted by  him,  unless  the  said  engineer 
shall  certify  the  amount  thereof,  and  that 
the  said  contractor  is  reasonably  entitled 
to  such  instalment  or  balance  respec- 
tively." This  clause  comprises  every  ri^t 
to  payment,  except  in  ease  of  termination 
of  the  contract,  and  makes  every  right 
universally  conditional  upon  obtaining  the 
engineer's  certificate.  Then,  with  respeeC 
to  the  clauses  fbr  determining  the  con- 
tract, in  paragraph  83.  it  is  provided, 
"  that  if  tiie  contractors  should  not,  in  the 
opinion  and  according  to  the  determination 
of  the  engineer,  exercise  due  diligence,  as 
there  described,  the  corporation  may  deter- 
mine the  contract,  and  enter  on  the  woiks, 
and  take  possession  of  the  plant  of  the 
contractor  as  the  absolute  property  of  the 
corporation."  Then  follows  the  express 
provision  defining  the  rights  of  the  parties 
in  respect  of  such  works  and  such  plant  >~ 
"When  the  contract  shall  have  hwa  so 
tominated,  or  as  soon  tiiereafter  as  the 
enpneer  may  tiiink  convenient,  the  engi- 
neer shall  fix  and  determine  whist  amount 
if  any,  is  reasonably  earned  by  the  con- 
tractor in  respect  to  work  actually  done, 
and  in  respect  to  the  value  of  any  mate- 
rials, implements  and  tools  (that  is,  plant) 
provided  by  the  contractor,  and  taken  by 
the  corporation;  and  the  amount  thereof 
after  allowing  for  all  sums  then  already 
paid  to  the  contractor,  shall  remain  in  tha 
hands  of  the  corporation  until  twelve 
months  after  the  date  of  the  engineer'a 
certificate  of  the  final  completion  of  the 
works,  and  the  eng^eer  may  by  his  oerti- 
ficate  authorise  deductions  thnm&om  iat 
losses  and  forfeitures.  Thus  the  con  trac- 
tors stipulate  that  the  corporation  shall  be 
liable  only  to  the  amount  which  the  engi- 
neer shall  fix  for  work  done  and  plant 
taken  at  the  termination  of  the  contract-— 
liable,  therefore,  to  nothing  until  an  amount 
is  so  fixed,  and  then  only  subject  to  the 
term  for  the  deductions  and  the  delay  above 
specified.  The  eontoact  gave  to  the  eor- 
potation  the  right  to  terminate,  and  made 
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itliable  to  mal^e  the  payments  in  the  man- 
ner specified.  The  contract  also  made  the 
contractors  liable  to  snch  a  termination, 
and  gave  to  them  the  right  to  the  payments 
in  the  manner  specified.  The  contract 
expressly  defines  the  rights  of  the  parties 
in  the  event  that  has  happened*  and  the 
law  can  only  enforce  rights  under  a  con- 
tract aecordhig  to  that  contract.  It  is  not 
necessary  to  cite  authorities  on  such  a 
p<nnt ;  I  refer  only  to  some  of  th«e  cited 
in  the  azgument.  In  Grafton  v.  the  Eattem 
Cimntiet  Railway  Company  (2)  the  contract 
was  to  deliver  to  the  satisraction  of  the 
agent  of  the  defendants.  It  was  held,  that 
the  promise  was  on  condition  that  the  agent 
was  sadsfied,  and  that  no  action  lay  for  the 
price  of  the  coke,  unless  the  condition  were 
fulfilled.  So  in  Milner  v.  Field{^)  the  same 
point  prevailed.  In  Ranger  v.  the  Great 
Western  Railway  Company  (4)  the  stipula- 
tion that  the  engineer  should  he  the  ahso- 
late  judge  during  the  progress  of  the  works 
of  the  mode  in  which  the  oontractor  was 
disehar^ng  his  duties  was  recognised  hoth 
aa  valid  and  reasonahle,  though  the  engi- 
neer was  a  shareholder  in  the  company  ; 
and  in  pp.  106,  1 07,  the  notion  that  ac- 
counts of  the  work  done  under  a  similar 
contract  to  this  might  be  taken  by  the 
Master  in  Chancery,  instead  of  the  engi- 
neer, on  the  ground  that  the  contract  had 
been  abandoned,  was  repudiated  as  erro- 
neous. The  stipulatioo  is  of  great  impor- 
tance ;  for  if  the  contractors  can  open  this 
ccwtract  on  account  of  alterations  and  addi- 
tions, with  mutual  disputes,  and  can  insist 
that  an  aeeonnt  should  now  be  taken  before 
a  stranger  of  the  entire  works,  which  can 
ill  be  examined  after  completion,  they  may 
inflict  litigation  complicated,  expensive, 
and  doubtful  in  the  extreme— an  evil  which 
the  stipulation  is  framed  to  avert  The 
qneation  remains,  whether  the  conduct  of 
Uie  parties  affords  any  evidence  of  a  right 
of  action,  either  on  the  ground  of  waiving 
the  conditions,  or  of  departing  from  the 
original  contract,  and  substituting  another, 
either  expressed  or  implied,  or  on  the 
ground  of  a  wrong.  My  answer  is  in  the 
negative.    I  am  not  aware  that  the  defen- 

(2)  8  Exeb.  Sm.  699. 

(S>  s  Ibid.  829)  a  «.  SO  Law  J.  Rep.  (v.s.) 
Each.  68. 
<4)  <H.L.  CSS.73L 


dants  are  shewn  to  have  committed  any 
wrong,  or  any  breach  of  their  contract,  or 
any  departure  from  it.  The  complaints  of 
the  plaintiffs  against  the  engineer  in  re- 
spect of  the  extension  of  the  time,  and  of 
vexatious  delays,  and  of  withholding  certi- 
ficates for  payment  and  the  like,  relate  all 
of  them  to  matters  left  to  the  discretion  of 
the  engineer  by  the  contract ;  and  if  the 
conduct  of  the  engineer  was  unsatisfactory 
to  the  plaintiSb,  it  was  no  breach  of  con- 
tract. At  the  same  time,  it  should  be 
observed,  that  the  evidence  on  the  other 
side  is  at  least  equally  strong,  to  shew  that 
the  plaintiffs  were  wanting  in  ability  for 
the  contract,  and  that  the  engineer  did  his 
duty  to  the  corporation  in  resisting  them. 
I  take  the  result  of  the  evidence  to  be,  that 
the  engineer  was  and  is  able  and  willing  to 
do  all  the  duties  imposed  on  him  by  the 
contract,  and  not  incapacitated  by  collu- 
sion, corruption  or  otherwise.  It  is  pos- 
sible  that  die  plaintiffk  object  to  his  arbi- 
tration because  he  knows  the  truth,  and 
would  decide  according  to  it;  but  be  this 
as  it  may,  I  cannot  discover  that  the  cor- 
poration have  by  their  conduct  created  a 
liability  at  law  not  imposed  on  them  by 
the  terms  of  the  contract.  My  answer 
thus  far  rests  on  the  contract  to  pay  being 
conditional,  and  is  entirely  independent  of 
the  clause  for  referring  all  disputes  and 
differences  to  tlie  final  arbitration  of  the 
engineer.  If  the  defendants  resorted  to 
that  clause,  it  appears  to  me  to  express 
an  intention,  both  to  refer  to  the  engineer 
the  matters  there  mentioned,  and  to  exclude 
other  tribunals ;  and  although  there  are 
eases  against  giving  effect  to  nie  latter  part 
of  such  an  intention,  yet  later  decisions  have 
limited  that  doctrine.  In  Seottv*  jivery  {5) 
such  a  reference  was  held  to  bind  to  the 
extent  of  the  instrument  then  in  question. 
In  Livinytton  v.  Ralli(6)  an  action  was 
maintained  for  refusing  to  fulfil  such  an 
agreement  to  refer.  These  decisions  are 
an  authority  for  holding,  that  an  agree- 
ment to  refer  a  question  of  amount,  and  to 
exclude  the  jurisdiction  of  the  ordinary 
tribunals,  till  the  award  should  be  made, 
would  be  valid.  Now  the  question  be- 
tween these  parties  is  a  question  of  amount ; 

(5)  5  H.L.  Cu.  812. 

(6)  24  JUw  J.  Bep.  (il.a)  Q.B.  269. 
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that  l»,  of  the  amonnt  due  for  works  and 
material!  and  plant,  the  plaintifia  viahing 
to  have  that  amount  ascertained  by  a 
Court ;  the  defendants,  by  the  arbitration 
named  in  the  contract.  I  therefore  incline 
to  think  that  the  defendants  could,  if  neces- 
sary, make  a  farther  valid  defence  to  an 
action  for  this  amount  in  the  arbitiation 
clause. 

April  29.— Stuau.  V.C^This  case  was 
beaM  before  me,  with  the  asslstuice  of  Mr. 
Justice  Erie.  The  opinion  delivered  by 
that  very  learned  Judge  is  entirely  un< 
favourable  to  the  right  of  the  plaintiffs  to 
any  relief  in  a  court  of  law,  and  there  is 
no  doubt  whatever  in  my  mind  as  to  the 
soundness  of  that  opinion.  There  remains, 
therefore,  only  the  question  whether  there 
are  any  circumstances  Co  entitle  the  plain- 
tifik  to  relief  in  a  court  of  equity.  What 
is  asked  on  behalf  of  the  plainti^  is,  an 
aecount  of  the  works  executed  by  tbem, 
tinder  the  contract,  since  the  date  of  die 
last  certificate,  and  payment  of  what  may 
be  found  due  in  respect  of  tiiem.  As  to 
the  relief  prayed  on  the  ground  of  improper 
conduct  on  tiie  part  of  the  defendant 
Hawksley,  the  engineer,  in  withholding 
his  certificate  of  the  work  done,  the  case  of 
the  pliuntiffs  has,  on  the  evidence,  wholly 
failed.  It  has  also  entirely  failed  as  to  the 
allegations  that  the  plaindiTs  were  prevent- 
ed from  properly  performing  the  contract 
and  executing  the  works  by  the  acts  and 
defaults  of  ^e  engineer.  This  is  not  a 
ease  in  which  there  has  been  on  both  sides, 
or  on  either  side,  such  a  course  of  conduct 
as  amounts  to  a  substitution  of  some  other 
terms  of  agreement.  The  stipulations  in 
this  contract  are  of  a  most  stringent  kind 
and  expressed  in  very  clear  language.  All 
the  complaints  as  to  delays  of  a  vexatious 
kind,  in  withholding  the  certificate,  relate 
to  matters  which,  by  the  contract,  are  left 
to  the  absolute  discretion  of  the  engineer. 
This  Court  has  no  right  or  power  to  impose 
upon  either  of  the  parties  to  the  contract 
any  other  terms  thui  those  which  they  have 
prescribed  for  themselves,  and  by  whieh 
they  have  agreed  to  be  bound.  It  is  of 
the  very  essence  of  the  contract  that  no 
sum  sh^l  be  conudered  due  and  owing  to 
the  pluntifis  on  account  of  any  of  the 
works  executed  by  tfaem,  unless  tiie  en- 


gineer shall  eertiiy  the  amount,  and  that 
all  his  directions,  admeasnrementa,  valua- 
tions and  awards  shall  be  final  and  bind- 
ing upon  both  parties  to  the  contract.  The 
bill,  indeed,  alleges  that  the  engineer  has 
refttsed  to  perform  his  duties,  and  that  he 
has  withheld  the  certificate  to  which  the 
plaintiffs  were  justiy  entitied,  and  with- 
held it  for  the  purpose  of  preventiog  the 
piahitiSa  from  obtaining  the  amoiust  to 
whidi  they  were  entitled.  If,  ind^,  the 
evidence  had  estaUiihed  a  case  of  gross 
misconduct  npon  the  part  of  the  engineer, 
and  of  wilful  neglect  or  refusal  or  abiolute 
incapacity  in  him  to  perform  his  duties, 
the  case  might  have  been  brought  witiiin 
the  jurisdiction  of  this  Court  upon  that 
ground.  But  it  is  proved,  by  documents 
and  testimony  of  the  clearest  kind,  that 
the  engineer  has  acted  reasonably  and  pro- 
perly in  the  discharge  of  his  duties.  It  is 
shewn  tiiat  he  has  been  hitherto  prevented 
from  making  a  satisfactory  award  by  the 
plaintifia'  own  condncL  The  contract  ex- 
pressly fequires,  as  to  all  extra  work  for 
which  instructions  in  writing  shall  not  have 
been  given  by  the  engineer  or  his  assist- 
ants, that  it  shall  he  claimed  for  in  writ- 
ing by  the  plaintiffs  within  the  week  in 
which  such  work  is  executed  and  the  ma- 
terials used,  and  before  the  same  shall  be 
placed  out  of  view  and  beyond  check  or 
admeasurement.  It  is  satisfactorily  proved 
that  the  plaintiffs  refused  or  intentionally 
neglected  to  send  to  the  en|^neer  tiie  proper 
weekly  daim  paper  before  the  work  waa 
placed  out  of  view  and  beyond  raaeh  of 
admeasurement.  It  is  also  proved  that  the 
plaintilb  n^lected  or  refused  to  prodnoe 
their  books  and  vouchers  so  as  to  enable  the 
engineer  to  make  a  proper  certificate.  So 
far  from  any  evidence  of  unreasonable  or 
improper  conduct  on  the  part  of  the  engi- 
neer, it  is  proved  that  when  he  was  unable, 
owing  to  the  conduct  of  the  plainti&,  to 
make  a  formal  award  or  certificate  satis- 
factory to  himself,  he  determined  upon 
making  reports  from  time  to  time  for  the 
plaintifia'  convenience,  and  to  enable  them 
to  obtain  money  on  account.  There  is 
nothing  proved  on  the  part  of  the  pluntiib 
to  contradict  the  clear,  positive  and  cir- 
cumstantial statements,  supported  by  let- 
ters and  other  documents,  in  the  evidence 
of  the  engineer,  to  shew  ^t  he  diachaiged 
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Ml  duty  honestly,  and  with  a  reasonable 
indulgence  towards  Uie  plaintiffs,  so  (kr  as 
was  eonsistent  with  his  doty  to  the  corpo- 
ration. It  is  impossible,  therefore,  to 
sanction  the  view  urged  by  the  plaintiffs' 
counsel,  that  the  engineer  is  disqualified 
by  his  conduct  from  properly  proceeding, 
according  to  the  terms  of  the  contract,  to 
de<ade  all  questions  that  remain  to  be  de- 
idded  between  the  plaintiffs  and  the  corpo- 
MtioD>  It  appears  that,  since  the  institu- 
tion of  tins  suit,  the  engineer  has  offered 
to  proceed  to  aseertun  and  settie  what 
ranaina  due  as  between  the  plaintifi  and 
the  corporation,  if  the  plaintifis  would 
attend  him  for  that  purpose.  But  the 
plaintiffs  refused  to  accept  this  offer,  except 
upon  the  terms  that  the  certificate  and 
award  of  the  engineer  should  not  be  bind- 
ing upon  them,  and  should  not  have  the 
effect  given  to  it  by  the  contract.  It  ap- 
pearing that  the  engineer  has  never  reused 
to  discharge  his  duty  according  to  the  eon- 
tract,  and  that  he  has  done  nothing  to 
disqualify  himsdf,  but  is  still  ready  and 
wiUing  to  proeeed  to  decide  all  matters 
between  the  plaintiflb  and  tiie  corporation 
according  to  the  contract,  there  remains  no 
ground  whatevw  fbr  the  equitable  inter- 
ference of  the  Court.  The  stipulations  of 
tibe  contract  are  binding  upon  the  plaintiffs 
and  the  defendants,  and  the  bill  must  be 
dismissed,  with  costs,  as  against  both  the 
defbndanti. 


Kkmdsrslkt,  V.C.I    ,  _ 

April  21.      /  "^'"-rao^- 

WiU^"  Children  and  their  liaue*'^ 
Words  of  Limitation  or  Purchase. 

A  teelator  gave  the  thare  of  one  of  kit 
damffhten,  in  his  personal  estate,  to  trustees, 
to  fMy  the  interest  to  his  daughter  for  lifSf 
and  after  her  decease  to  divide  the  same 
mmonff  "  her  children  and  their  issue,  such 
children  and  their  issue  to  be  entitled  as 
amonffMt  themselves  to  the  benefit  of  survivor' 
akip  and  accruer  of  surviving  shares"  : — 
Held,  that  all  the  children  and  the  issue  of 
$meh  children  coming  into  esse  during  the 
Ufa  tf  the  daughter  were  enticed  to  take 
Urn  Bbsu^  XXVIL— XlHAsa 


qfier  her  death  a$  tenants  i»  eomswii  with 
benefit  of  survivorship. 

This  suit  was  instituted  for  the  adminis' 
tration  of  the  estate  of  William  Law,  and 
a  question  was  raised  upon  the  construc- 
tion of  a  codicil  to  his  will,  dated  the  13th 
of  January  1831,  the  words  of  which  were 
1  have  purchased  estates  at  Littiemore, 
Cowley  and  Kidlington ;  I  declare  my 
will  to  be  that  they  shall  be  considered 
as  personal  property,  and  be  sold  by  my 
trustees,  and  the  proceeds  applied  in  the 
same  manner  as  directed  in  tiie  codicil  to 
my  will  respeeting  the  Oxford  houses. 
And  I  direct  that  the  purchasers  shall  not 
be  liable  to  see  to  the  application  of  the 
purchase-money.  And  as  to  the  share  of 
my  daughter  Catherine,  the  wife  of  James 
T.  Hester,  in  the  residue  of  my  property 
after  the  decease  of  my  wife  and  after  pay- 
ment of  her  legacy  of  500l.,  it  is  my  will 
that  my  trustees  shall  place  such  share 
out  at  interest  and  pay  the  intareat  to  the 
said  Catherine  Hester  during  her  life,  and 
after  her  deeeaae  divide  the  same  among 
her  children  and  their  issue,  such  children 
and  their  issue  to  be  eatiUed  as  amongst 
themselves  to  the  benefit  of  survivorship 
and  accruer  of  surviving  shares." 

The  tesUtor  died  on  the  ftth  of  De- 
cern ber  1840.  His  widow  anivived,  and 
died  in  December  1866. 

The  testator  left  five  children,  including 
Catherine  Hester,  who  died  on  the  23rd 
of  July  1856,  leaving  six  children,  two  of 
whom  had  children  living  at  the  time  of 
her  death.  The  question  now  raised  was, 
whether  under  the  gift  to  "  the  children 
and  their  iisue"  the  children  only  of  Cathe- 
rine Heater,  or  the  children  and  grand- 
children living  at  her  death,  were  to  take 
the  personal  estate  as  tenants  in  common. 

Mr.  Bailg  and  Mr.  Josiuh  Smitk  ap- 
peared for  the  plaintiff. 

Mr,  Qlasse  and  Mr.  Speed,  for  the 
children  of  Catherine  Hester. 

Mr.  H.  0.  Bagshawe,  fbr  the  grand- 
children. 

Mr.  B.  L,-  Chapmaut  Mr,  Ooreu  and 
Mr.  Sin^sont  for  other  parties. 
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The  following  anthoritiet  were  cited 

Ex  parte  Wj/neh,  5  De  Gex,  M.  &  O. 

188;  t.c.  2d  Law  J.  Rep.  (h.b.) 

Ctiane.  980;  22  Law  /.  Rep.  (n.b.) 

Chane.  750  ;  1  Sm*  &  G.  427. 
Knight  T.  Ellu^  2  Bro.  C.C.  569. 
Sutter  T.  Omvutnefft  4  Rtus.  70. 
Ctag  T.  Pennington,  7  Sim.  370 ;  s.  o. 

6  Law  J.  Rep.  (ii.s.)  Chanc.  183 ; 

8  Sim.  359. 
Jarman  on  Wilit,  p.  348. 
Prior  on  htue,  171,  308. 

KiNDEKBUT,  V.C. — There  is  no  doubt 
that  thii  codicUi  though  in  a  unall  com- 
paui  presents  eonsideTable  dt£Sculties. 
The  testator  seems  to  have  thought  he  wai 
making  limitations  about  which  ^ere  could 
be  no  doubt;  but  there  is  really  great 
difficulty  arising,  not  from  any  captious 
argument,  but  from  the  doubt  as  to  what 
the  testator  actually  meant.  His  Hboonr 
then  read  the  codicil,  and  continued  — 
There  can  be  no  qnestion,  but  that  Cathe* 
rine  the  daughter  took  a  life  intereiC  only  : 
then  the  question  is,  what  class  the  fund  is 
to  be  divided  amongst  upon  her  death  ?  A 
description  of  the  class  comes  first,  a  gift  to 
"  her  children  and  their  issue."  Now  where 
there  is  a  gift  to  children  and  their  issue, 
there  are  t£rae  posuble  constructions  whidi 
may  be  put  upon  aucb  a  gift,  first,  that 
the  word  "  issue"  is  to  be  considered  as  a 
mere  word  of  limitation  expressive  of  the 
estate  the  children  are  to  take ;  secondly, 
the  words  may  mean  generally,  if  not  in 
this  particular  case,  an  intention  to  subBti* 
tute  the  issue  for  children,  if  any  of  the 
children  died  in  the  lifetime  of  Catherine. 
The  third  possible  construction  is,  that  all 
the  issue  of  all  the  children,  whether  chil- 
dren or  grandchildren,  are  to  take  equally 
as  purchasers  directly  under  the  will.  It 
does  not  appear  to  me  that  there  is  any 
other  possible  construction  to  be  put  upon 
these  words.  Now  the  second  construc- 
tion— taking  that  firs^I  must  at  once 
reject,  and  in  &ct  it  has  not  been  con- 
tended for.  Then,  let  me  consider  the  first 
construction  I  have  named ;  that  the  word 
*'  issue**  is  a  word  of  limitation  only.  Now 
it  is  a  settled  rule,  that  where  real  estate 
is  given  to  a  man  and  his  issue,  that  creates 


an  estate  tul,  and  it  has  been  said  ibat 
such  words  are  the  most  proper  form  in  a 
will  to  create  an  estate  tidl.  Also,  wbere 
personal  {nroperty  is  grren  to  a  person  in 
terms  which,  if  it  were  real  estate,  would 
give  him  an  estate  tail,  as  a  genenl  rule 
tiiat  personal  estate  will  go  to  his  ezecutm. 
It  appears  from  the  cases  of  E*  parte 
Wgneh  and  Knight  t.  ElUt,  that  it  does 
not  follow  that  the  word  "  issue"  is  a  word 
of  limitation,  but  that  it  will  yield  to  the 
intention  of  the  testator ;  nor  that  the  same 
words  would  give  the  whole  interest  to  a 
legatee  of  personal  estate  which  would 
give  an  estate  tail  in  real  estate.  Now,  in 
this  case,  the  trust  is  to  divide  among  the 
children  and  their  issue,  and  it  is  difficult 
to  come  to  a  decision,  both  in  accordance 
with  the  ease  of  Butter  v.  Omnaiiey,  and 
the  case  of  Clojf  t.  Penmiyion.  The  word 
"  issue"  might  have  been  naed  to  denote 
tiie  quantum  of  interest  which  the  children 
were  to  take.  On  the  other  hand,  it  is  con- 
tended that  the  children  and  the  issue  who 
came  into  existence  during  the  life  of 
Catherine  Hester  were  to  take.  Ooe  thing 
is  certain,  that  as  this  is  a  gift  to  a  class 
after  the  life  of  Catherine  Hester,  all  those 
who  constitute  the  class  and  come  into 
existence  during  her  life,  would  take 
whether  they  consisted  of  children  only  or 
of  issue  of  tiiose  children ;  and  the  gift  ta 
tiie  children  of  the  tmant  for  life  would 
apply  to  any  children  bom  during  her  life. 
The  words,  I  think,  receive  some  illustia- 
tion  from  the  clause  which  follows,  that  is, 
**  such  children  and  their  issue  to  be  enti- 
tled as  amongst  themselves  to  the  benefit 
of  survivorship."  It  was  not  only  the 
children  who  were  to  be  entitled  to  the 
benefit  of  the  survivorship,  but  the  children 
and  their  issue..  If-  these  words  were  in- 
tended to  be  words  of  limitation,  the  gift 
should  have  been  to  the  children  only,  and 
there  would  have  been  no  use  in  adding 
the  word  "issue."  Survivorship  must 
have  meant  that  if  any  of  the  children,  or 
the  children  of  children,  should  die  in  the 
lifetime  of  Catherine  Heater,  such  aharea 
should  go  to  those  who  survived  her.  It 
is  true  that  in  using  this  word,  the  testator 
might  have  had  an  intention  of  expressing 
the  amount  of  estate  the  children  were  to 
take,  but  that  would  be  a  forced  constiue- 
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tion.  and  I  do  not  think  Chat  th«  argument 
in  ita  fsronr  oan  hold  good.  I  cannot, 
therefore,  conktrne  the  words  as  words  of 

limitation  only ;  but  that  there  is  a  direct 
gift  to  the  issue :  and  as  it  cannot  mean  by 
way  of  substitution  for  the  deceased 
parent,  the  only  construction  I  can  put 
npon  the  clanae  is,  that  the  children  and 
gxandehildren  who  came  into  esse  before 
the  determination  of  the  life  of  Catherine 
Heater,  are  entitled  to  take  as  tenants  in 
conmon,  with  benefit  of  survivorship 
among  thorn. 


KiKDERSLET,  V.C.  >   _ 

April  23.  27.    j  ""^^o*""-  ^^"CH- 

IFiW— "  resting  of  Personalty"— **  Ne:^ 
JBeir-at-Lttw," 

A  tettaUtr  bequeathed  a  sum  of  2,0001. 
eonsols  to  he  divided  between  his  children 
uhen  eaeh  of  them  attained  the  age  of  twenty- 
one  gears,  but  should  neither  of  them  aittUn 
that  age,  then  he  bequeathed  the  said  sum  to 
hia  wife  for  her  Ufe  oad  aftermards  to  hie 
■*  next  heir-at-lam  He1d,lAaf  the  "heir- 
at-law"  at  the  death  of  the  testator  was  the 
person  entitted,  and  not  the  next-of-kin. 

The  bill  in  this  case  was  filed  for  the 
purpose  of  obtaining  the  decision  of  the 
Court  npon  the  construction  of  the  will  of 
Wiltiam  Soiithgate,  dated  the  12th  of  May 
1807. 

The  testator,  after  making  various  spe- 
!ei6c  bequests,  continued  in  the  following 
words :  —  "  With  respeet  to  my  house, 
at  Peekham,  I  wbh  my  wib,  F.  S.,  to 
enjoy  it  during  her  natural  lifii,  and  at  her 
death  to  be  sold,  and  the  money  equally 
to  be  divided  among  my  children,  should 
Uiey  be  living,  but  should  they  die  before 
their  mother,  then'  I  request,  at  her  death, 
my  house  to  come  to  my  brother,  John 
Sonlligate,  or  his  next  heir-at-law.  Item. 
— I  will  and  bequeath  unto  my  dear  child- 
ren, Elisabeth  and  Ann  Southgate,  the 
mm  of  2,000/.  Si.  per  cent,  consols ;  as 
my  wife  is  now  pregnant,  should  she  be 
delivered,  I  recommend  the  said  2,000<. 
to  be  equal  divided  when  each  of  them  at- 
tain twen^-one  years;  vhoold  each  of 


them  die,  the  survivors  or  survivor  to  re- 
ceive the  whole  sumi  but  should  neither 
of  them  attain  the  age  of  twenty-one  years, 
I  then  request  the  said  2,0002. 31.  per  cent 
consols  to  go  to  my  wife  for  her  natural 
life,  and  afterwards  to  my  next  heir-at-law. 
I  likewise  request  my  wife  may  receive 
the  interest  of  the  above  2,0001.  for  the 
support  of  the  two  children." 

The  testator  died  soon  after  tbe  date  of 
his  will,  and  a  son  was  afterwards  bom. 
The  son  and  two  daughters  died  iofianta 
and  unmarried  during  the  life  of  the  tea* 
tator's  widow.  The  testator  also  left  a 
brother  John  Soutl^ate  and  two  sisters, 
all  of  whom  died  before  the  widow,  leaving 
children.  The  widow  died  in  July  1855, 
having  made  her  will  and  appointed  the 
defendants,  Elizabeth  Clinch  and  Susan 
Longley,  her  executrixes.  The  widow  re- 
ceived during  her  life  the  dividends  upon 
the  stock  in  the  funds  left  by  the  testator, 
and  the  question  now  raised  was,  who  was 
entitled  to  that  sum  ? 

Mr,  Olasse  and  Mr.  Beales,  for  the 
plaintiff,  John  Southgate,  the  son  of  the 
testator's  brother,  contended  that  he  was 
entitled  as  heir-at-law  and  next-of-kin  of 
the  testator  at  the  death  of  the  widow. 

They  cited — 

De  Beauvoir  v.  Be  Beauvoir^  3  M.L, 

Cas.  524;  s.  e.  15  Law  J.  Rep.  (n.8.) 

Cbanc.  305  ;  15  Sim.  163. 
Doodg  V.  Higgins,  2  Kay  &  J.  729 ; 

s.  c.  25  Law  J.  Rep.  (n.s.)  Chanc. 

773. 

Low  V.  Smith,  2  Jur.  N.S.  344. 
Jones  V.  Colbeek,  8  Tes.  S8. 
Miller  t.  Heaton,  8  Cooper,  274. 
iSIs^  V.  Creed,  6  Hare,  ft80 ;  s.  e.  16 

Law  J.  R»»,  (n.s.)  Chanc.  361. 
Mounsey  v,  Slamiret  4  Rusa.  384. 

Mr.  Ellis,  for  the  representative  of  John 
Southgate,  the  brother,  claimed  as  heir  of 
the  testator,  if  the  persons  mentioned  in 
the  will  were  excluded,  and  contended 
that  the  next  heir  meant  the  heir  next  after 
the  proper  heir  of  the  testator.— 
Baker  v.  Wall,  \  Rayra.  185. 
Dormer  v.  Phillips,  3  Drew.  39 ;  s.  c. 
24  Law  J.  Rep.  (m.8.)  Chanc.  168 : 
afflnned  4  De  (}ez,  M.  ft  G.  863. 
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Borher  t.  Barker,  5  De  Oex  &  Sm. 
159  i  8.  e.  21  Law  J.  Rep.  (it.8.) 
Chanc.  794. 

Mr.  BaUymd  Mr,  Stiffe,  fbr  tlw  repn- 
■entatiTea  of  the  widow,  claimed  on  the 
ground  that  the  wordi  "  to  my  next  heiiv 
at-law"  constituted  a  hequest  to  the  heir- 
at-law  of  the  testator  at  the  time  of  his 
death,  and  not  at  the  deaths  of  the  widow^ 
and  that  as  the  testator's  son  and  two 
daughters  died  during  the  life  of  the  widow, 
■he  hecame  entitled  to  the  iund  as  repre- 
sentative of  the  son.— 

HoUoway  t.  HoUoteay,  5  Ves.  899. 
fFare  v.  Rowland,  2  Ffaill.  685 ;  s.  e. 

16  Law  J.  Rep.  (n.i.)  Chano.  427  ; 
15  Sim.  587:  affirmed  17  Law  J. 
Rep.  (n.b.)  Chane.  147. 

Urqmhart  t.  Urqukart,  18  Sim.  618. 

Mr.  Shapt0r  and  Mr.  W.  Cooper,  clumed 
on  behalf  of  the  next-of-kin  of  the  testator 
at  his  death,  exclusive  of  his  children,  and 
cited — 

Qywnne  t,  Murdoch,  14  Yes.  488. 
Gitiiags  Y.  M'Dermoi,  2  Myl.  &  K. 

69;  a.e.  2  Law  J.  Rep.  (h.s.^ 

Chanc.  21S ;  4  Law  J.  Rep.  (n.s.) 

Chanc.  217. 
Jn  re  Porter's  TnuU,  ante.  196. 
Pattenden  v.  Hobion,  22  Law  J.  Rep. 

(n.b.)  Chanc.  697. 
White  T.  Brigys,  2  Phill.  688 ;  a.  e. 

15  Law  J.  Rep.  (n.8.)  Chano.  IftS ; 

17  Law  J.  Rep.  (m.b.)  Chanc.  196 ; 
15  Sim.  17,  83. 

Tkomaeon  t.  Mo»e$,  6  BeaT.  77. 

Mr.  EUit  and  Mr.  Surraye  appeared 
for  other  members  of  the  family. 
Mr.  Gkut*  wat  beard  m  reply. 

The  following  cases  were  also  cited  :— 

Jaeobt  r.  Jacobe,  16  Beav.  667 ;  a.  e. 

22  Law  J.  Rep.  (h.b.)  Chaoc.  668. 
Holtouay  t.  HoUoway,  6  Yea.  899. 
Pearee  t.  Fkuent,  2  Keen,  280 ;  s.  e, 

5  Law  J.  Rep.  (n.s.)  CP.  82 ;  2 

Ring.  K.C.  328;  7  Law  J.  Rep. 

(n.s.)  Chanc.  285. 
HoUoway  v.  Badcl^fe,  28  Beav.  163. 

The  YicK  Chancellob. — The  will  of 
the  testator  in  this  case  was  made  b^,  I 


will  not  say  an  nnedneated  person,  hut 
certainly  by  one  of  not  much  ednoatioB. 
It  is  couched  in  language  which  renders 
the  difficulty  of  conatming  it  very  great 
Considerahle  indoatry  has  hem  exertad 
by  eoansd  in  aearehing  for  authoritiea  to 
guide  the  Court  on  ttiia  oeeainon,  and  if 
I  thought  it  necessary  I  should  resnre 
my  judgment  for  the  purpose  of  fiarther 
reflecting  upon  them.  But  I  think  that 
is  not  requisite.  The  clause  of  the  will 
upon  which  the  present  question  turns, 
and  which  clause,  I  may  observe,  is  a 
simple  bequest  of  pure  personalty,  is  as 
follows. — [The  Yice  Chancellor  read  the 
clause  as  above  stated,  and  proceeded}— 
The  question  then  is,  who  is  meant  1^ 
the  words  **  my  next  heir*at.Iaw  "t  At 
the  t6stator*a  death  he  had  two  d«ighteii, 
named  in  tSie  wfll,  and  he  left  thm  and 
his  widow,  who  waa  then  eneeimto,  sorri^ 
ing  him.  He  had  also  a  brother  Joha, 
who  had  a  eon  John.  He  had  also  two 
sisters.  Now,  all  the  children  of  the  tea> 
tator,  including  that  one  of  which  he  left 
his  widow  enceinte,  died  under  twenty- 
one  yean  of  age  and  in  the  lifetime  of  Uie 
widow,  so  that  she  became  entitled  to  tbe 
2,000<.  for  her  lifSe.  She  then  died,  and 
now  the  question  is,  who  was  entitled  to 
that  2,000j.  on  her  death}  Exelndiog 
the  possible  contention,  and  which  was 
one  diat,  I  think,  was  not  raised  in  the 
argnment,  that  this  bequest  waa  void  for 
uncertunty,  there  are  eight  possible  eon- 
structions  that  may  be  put  upon  this  danse, 
and  it  might  he  possible  for  all  those  eight 
constructions  to  be  different,  and  main- 
tained by  different  individuals,  but  I  do 
not  say  it  is  so.  The  matter  then,  as  it 
appears  to  me,  resolves  itself  in  the  fint 
instance  into  this  general  question:  Does 
the  2.000/.  go  on  the  death  of  the  testator'a 
widow  to  hia  heir>at>law  or  hia  next^f-kin  1 
If  it  is  to  be  regarded  as  going  to  the  hdr* 
ab-law,  then  there  are  four  possible  eon- 
tentiona  that  may  be  raiaed  upon  the  in* 
quiry  who  ia  the  heir>at-law.  It  may  be 
considered,  first,  is  it  the  heir-at-law  at 
the  death  of  the  testator,  the  hmr-at-law 
ttmpUeiter  ?  Secondly,  is  it  the  person 
who  waa  hia  heir-at-law  at  the  death  of 
his  widow  ?  Thirdly,  is  it  the  pmon  who 
would  have  been  his  heir-at-law  had  he 
(lied  immediatfdy  after  flu  dpat^  p(  his  M 
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BQmTmg  cliildf  And,  fonrthly,  is  it  the 
penon  who  would  hare  been  the  testator's 
Iieir-at-law  bad  he  died  immediately  after 
his  wife?  Those  are  the  four  contendons 
that  may  be  raised  on  the  supposition  that 
the  heir-at-law  is  to  take.  If,  on  the  other 
hand,  the  next-of-kin  is  to  be  the  person, 
there  are  four  analogous  contentions,  which 
may  equally  be  insisted  upon  as  possible, 
namely,  first,  is  it  the  next-of-kin  at  the 
death  of  the  testator,  the  next-of-kin 
piieittr  f  Secondly,  is  it  the  person  who 
was  hia  next-of-kin  at  the  death  of  hia 
widow?  Thbdiy,  is  it  the  person  who 
would  h«n  been  his  next-of-kin  had  he 
died  immediately  after  the  death  of  his  last 
sarviTing  child  7  And,  fourdily,  is  it  the 
person  who  would  have  been  the  testator's 
next-of-kin  had  he  died  immediately  after 
his  wife  ?  First,  then,  let  us  consider 
whether  this  2,000<.  goes  on  the  death  of 
the  testator's  widow,  to  any  and  which  of 
the  first  class  of  persons  ? 

Now,  I  am  almost  ashamed  to  repeat  the 
rule  of  this  Cont,  which  is  so  well  known 
diat  every  word  a  will  ronat,  in  the  oon- 
stmoUon  of  it,  receive  its  primary  and 
nataral  interpretetion,  unless  you  find 
&om  tho  whole  context  of  the  instrament 
diat  the  testator  himself  intended  any  word 
to  bear  a  different  and  peculiar  significa- 
tion. That  rule  is  universal ;  and  there 
is  no  exception  to  it.  The  words  in  the 
elanse  in  question  are,  "  to  my  next  heir- 
at-law."  Omitting  for  a  moment  the  word 
"next,"  the  words  "  heir-at-l^w "  point 
naturally  to  the  person  who  is  heir-at-law 
of  the  ancestor  at  the  time  of  his  death. 
Any  man,  the  testator  for  example,  might 
have  used  the  words  "heir-at-law"  to 
punt  out "  next-of-kin,"  or  with  any  other 
particular  meaning.  Bat  if  that  particular 
meaning  or  intention  is  not  clearly  appa- 
rent from  the  whole  will,  the  words  ought 
to  be  treated  as  used  in  their  natural  sense. 
It  was  said  in.the  argument  they  must  here 
mean  *'  next-of-kin,"  because  this  is  a  be- 
quest of  personalty,  and  that  ought  not  to  be 
given  by  words  denoting  adevise  of  realty. 
Bat  where  personal  property  is  bequeathed 
to  an  heir-at-law  in  such  words  as  these, 
'*  I  give  2,0002.  to  my  heir-at-iaw,"  there 
is  nothing  to  prevent  the  l^atee  taking  it 
under  anch  a  beqnest;  for  there  is  no  more 
reason  why  a  testator  ahonld  not  give  a 


sum  of  money  to  his  heir-at-law,  than  real 
estate.  All  that  it  is  requisite  for  the 
legatee  to  prove  is,  that  the  testator  meant 
by  the  words  "heir-at-law"  the  person 
who  should  answer  that  description  and  be 
his  heir-at-law  at  his  death.  I  have  so  &r 
considered  the  case  of  the  testator's  own 
heir-at-law ;  bat  there  are  of  course  many 
cases  in  which  the  words  "  heir-at-law " 
are  used  in  a  sense  different  from  that  in 
Uie  present  one,  or  in  that  which  I  httve 
assumed.  Take,  for  example,  a  bequest 
of  a  sum  of  money  by  A.  to  the  heir-at- 
law  of  B.  HmpUeUer*  A  question  might 
thm  be  made  whether  that  meant  the 
"  heir-at-law  proper  "  of  B,  or  B.'s  next- 
of-kin  ?  But,  again,  that  must  depend  for 
its  solution  on  ^e  intention  of  the  testator 
to  be  gathered  from  the  whole  context  of 
his  will.  Then,  again,  take  the  case  of  a 
bequest  of  personalty  "to  B.  and  his  heirs." 
There,  indeed,  the  word  "  heirs"  would  be 
considered  by  this  Court  as  a  word  of  limit- 
ation ;  and  personal  property  cannot  go  by 
limitation  to  a  man's  heir.  It  might  be 
^ven  to  A.  fbr  life,  and  aibn  his  death  to 
his  heir-f^Iaw,  but  that  is  a  difTerent  thing. 
You  cannot  give  personalty  so  as  to  make 
it  devolve  in  the  former  of  these  two  modes. 
If  personal  property  is  given  to  a  person 
"and  his  heirs,"  the  effect  of  that  must  be 
to  give  to  the  person,  the  first  taker,  an 
absolute  interest  in  it.  The  gift  of  per- 
sonal property  to  A.  for  life,  and  after  his 
death  to  his  hnr-at-law,  is  not  a  limitation, 
it  is  a  succession,  in  this  sense,  that  the 
person  who  takes  it  on  the  death  of  A. 
does  not  take  ab  kUettate,  but  by  force  of 
the  gift  or  intention  of  the  original  testa> 
tor.  If  I  had  to  determine  tiie  present 
question  npon  any  such  construction  or 
gift  as  tiiat,  I  might  consider  the  next-o& 
kin  to  be  intended ;  but  I  have  not. 

Then,  again,  there  is  another  class  of 
g^fts  of  personalty  to  an  heir-at-law,  a  class 
involving  substitution,  as  thus  :  a  bequest 
of  personalty  to  A.  for  life,  and  after  A.'s 
death  to  B.  or  his  heir-at-law.  There  the 
words  "  or  his  heir-at-law  "  are  substitu- 
tionary, that  is,  the  person  to  take  on  tho 
death  of  A.  is  either  6,  or,  if  B.  is  tiien 
dead,  the  person  who  may  then  be  hia 
heir-at-law ;  the  Court,  in  such  a  case 
considers  it  to  be  the  intention  of  the  tes- 
tator to  substitute  the  heiirat-law  of 
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for  B.  himself,  in  the  event  of  B.'s  not 
living  to  take  at  A.'s  death ;  but  in  no 
caie  has  it  been  determined  that  where 
there  is  a  bequest  of  personal  property  to 
a  testator's  heir-at-Iav,  nmplieUert  the 
words  "heir-at-law"  have  meant  "next- 
of-kin."  And  I  may  add,  that  whether 
that  personal  property  is  given  to  the  heiiv 
at-law  in  possession,  nmainder  or  'rever- 
don,  makes  no  difference  in  the  case,  whe- 
ther  the  gift  be  an  immediate  one,  or  not, 
the  testator's  heir-at-law,  the  person  who, 
at  the  death  of  the  testator,  answers  that 
description,  is  the  person  to  take  the  pro- 
perty. It  is,  in  such  a  case,  the  testator's 
heir-at-law,  and  not  his  next-of-kin,  who 
is  to  take.  In  this  case  we  have  the  words 
"  nextheiMit-law":  does Uie word  "next" 
make  any  difference  in  the  construction  of 
the  words  '*  hdr-at-law  "  ?  It  was  said, 
and  with  some  truth,  that  the  word  *'  next" 
imidied  propinquity ;  and  if  so,  that  there 
must  have  been  more  tiian  one  person  in 
the  contemplation  of  the  testator,  as  a 
nossible  heir-at-law,  to  give  rise  in  his 
mind  to  the  use  of  the  word  "  next" ;  that 
is,  not  his  heir-at-law  smplieiter,  hut  his 
'*next"  heir-at-law.  Now,  it  is  quite 
Ime  that  if  one  person  is  heir-at-law  to  an 
ancestor,  and  another  person  comes  after 
ihat  heir-at-law,  as  his  heir-at-law,  only 
^^ne  of  those  two  can  really  be  the  heir-at- 
law  of  the  ancestor.  Thus,  A.  grandfather, 
B.  iather,  C.  grandson ;  A.  die^  leaving 
B,  his  son,  aurviving,  B.  is  the  heir-at-law 
of  A  ;  B.  diet,  leaving  C,  his  son,  C.  is  not 
properly  the  heir-at-law  of  A.  The  only 
person  who  can  be  strictly  called  the  heir- 
at-law  of  A.  is  the  person  who,  at  the  mo- 
ment of  A.'s  death,  fills  that  character. 
But,  in  fact,  the  word  "  next,"  as  it  was 
also  contended  in  the  argument,  is  out  of 
place  when  applied  to  an  "  heir-at-law." 
It  was  said  that  if  you  retain  it,  as  you 
ought  in  construing  the  clause,  you  must 
read  the  words  "  next  heir-at-law  "  as  if 
they  had  been  "  next-of-kin."  But  that 
would  not  be  so  on  this  snpposition,  be- 
cause if  you  retain  the  word  **  next,"  you 
must,  ex  eoneeMsit,  also  retun  the  words 
"  heir-at-law  and  even  if  yon  then  read 
the  words  "heir-at-law"  as  "next-of-kin," 
you  must  riead  all  the  words -as  if  written 
"  next-next-of-kin."  But  that  would  cer- 
tainly  be  to  pat  upon  the  words  of  this  will 


a  construction  quite  as  inappropriite  as 
the  literal  expression  "  next  heir-at-law." 
The  word  "  next "  means  nearest  or  nigh- 
est;  not  in  the  senseof  propinquityalon^ 
as,  for  example,  three  persons  on  three 
chAirs,  one  in  the  midst,  dioae  on  eadi  ride 
of  the  middle  one  are  equ^ly  near,  each 
"  next "  to  the  centre  one.  But  it  sigai- 
fles  also  order  or  iueeeiiion  or  relation, 
as  well  as  propinquity.  I  think  in  Aia 
case,  that  the  use  of  the  word  "  next"  by 
the  testator,  when  speaking  of  his  heir-st- 
law,  does  not  in  any  way  affect  the  ordi- 
nary meaning  of  tbe  words  "heir-at-law," 
that  is,  that  the  testator  meant  only  that 
the  person  who  in  relation  to  him  should 
come  next,  that  is,  immediately  after  liim 
in  order  or  succession,  should  be  the  per- 
son to  take  this  2,000^.  Therefore,  I  am 
of  opinion  that  the  person  to  take  it  most 
be  the  person  who,  at  the  deatii  of  the 
testator,  was  hii  he^-at-law. 

But  "^en  it  was  also  said,  aamming  that 
the  heir-at-law  of  the  testator  at  bis  death 
is  the  person  to  take  this  money,  that  per- 
son was  one  of  the  individuals  mentioned 
in  the  will  as  being  provided  for  out  of 
this  very  fund,  and  therefore  the  testator 
conld  not  have  intended  such  person  to 
take  any  other  than  the  benefit  provided 
for  him  previously  out  of  the  fund.  Bat, 
I  think,  notwithstanding  thatcireumstanee, 
it  is  not  clear  upon  the  authorities  that 
where  a  person  has  been  mentioned  in  a 
will  as  provided  for  out  of  a  ftind  in  certain 
events,  he  may  not  also  take  a  benefit  out 
of  that  fund  larger  or  other  than  the  jhr- 
vious  one,  in  different  events.  I  do  not 
think  that  this  objection  at  all  interferes 
with  the  opinion  I  have  already  stated. 
Then,  with  regard  to  the  other  three  ques- 
tions, I  need  only  refer  to  them  :  Did  the 
testator  mean  by  these  words,  "next  heir- 
at-law,"  his  heir-at-law  at  the  death  of 
his  widow,  at  the  death  of  his  last  sur- 
viving child,  or  at  the  time  of  his  own 
death,  supposing  himself  to  have  died 
immediately  after  his  vrife  ?  Had  he  ni- 
tended  either  of  the  two  former  meanings, 
that  is,  had  he  meant  to  nse  the  word 
"next"  as  designating  a  period  of  tim^ 
and  not  of  order  or  suecession,  the  strict 
way  to  express  his  views  would  have  been 
for  him  to  have  said,  "  the  person  who  at 
that  partienlar  time  or  times  shall  be  my 
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heir-at-law,  or  who  shall  be  my  heir-at- 
law  if  I  die  at  that  time."  But  he  faaa 
not  sud  to ;  uid,  feeling  aa  I  do,  that  the 
word  "  next"  must  be  taken  to  mean 
nearest  or  nighest,  a  nearest  or  ni^hest 
heir  most  mean  an  heir  nearest  or  nighest 
to  dutt  person  to  whom  he  is  heir ;  in  this 
case,  therefor^  next,  nearest  or  nighest 
heir  to  the  testator  himself.  I  do  not 
think  the  word  "next"  can  mean  in  this 
case  next  after  some  person  other  than  the 
testator,  or  next  after  some  event.  And 
my  view  is,  I  think,  justified  by  consider- 
ing the  language  of  the  clause  in  the  will 
immediately  preceding  the  bequest  in  ques- 
tion.—  [The  Vice  Chancellor  read  that 
elause  as  above  stated,  and  proceeded]— 
The  testator  is  there  speaking  of  his  house 
at  Peckham,  and  I  think  there  is  no  doubt, 
or  at  all  events  much  less  doubt,  as  to  his 
meaning  there.  The  heir-at-law,  the  next 
heir-at-law,  of  John  Southgate,  was  un- 
questionably the  person  who  was  (or  might 
be)  his  heir-at-law  at  his  death.  If  it  is 
not  so,  if  John  Southgate's  heir-at-law  is 
not  the  person  next  to  John  Southgate,  to 
whom  is  his  heir  next  ?  No  one  is  men- 
timed  by  the  testator,  still  the  heir-at-law 
of  John  Southgate  is  called  his  *'next" 
heir-at-law.  No  event  is  then  referred  to, 
and  if  the  word  "next"  there  means  next 
to  any  person,  that  person  mult  be  John 
Southgate.  Did,  then,  the  testator  use 
the  expression  ** my  next  heir-at-law"  in 
the  second  passage  in  the  same  sense  as 
in  the  first  7  I  think  he  clearly  did.  I 
cannot  think  that  he  intended  his  own 
heir-at-law  at  his  widow's  death,  or  at  any 
other  time,  or  upon  any  other  event  than 
his  own  death.  And  this,  too,  is  quite  con- 
sistent with  common  parlance,  for  we  all- 
lawyers  as  well  as  other  people — frequently 
speak  of  **  heir-at-law "  as  the  person, 
whoever  he  may  be,  who  is  to  succeed  to 
property,  on  the  death  of  another  who  is 
the  ancestor  of  that  heir.  From  all  these 
considerations,  therefore,  I  come  to  the 
conelusion  that  the  testator  meant  by  the 
words  "  my  next  heir-at-law  "  in  the  clause 
in  question,  not  his  next-of-kin,  but  his 
heir-at-law  timplieiter,  and  his  heir-at-law 
St  the  time  of  his  death.  There  must  be 
s  declaration  accordingly,  that  the  person 
vho  answered  that  description  at  the  death 
of  the  testator  is  entitled  to  this  sum  of 


2,000Z.  As  the  questions  that  have  been 
raised  were  very  hir  and  proper,  and  neeea« 
sary  for  all  parties  to  have  decided  by  the 
Court,  I  think  the  costs  must  come  out 
of  the  fund,  which,  I  understand,  is  in 
court. 


Wood,  V.C.I 

May  fl       /    ANDSBWB  V.  UULBB. 

Copifhold~~-For/eiture~Jurisdiction. 

A  hill  a  copyholder  to  set  aiide  a 
wrongful  seizure  hy  the  lord  it  mainUiimahlef 
notvoUhttmiding  that  Mere  m  a  remedy  at  fait 
hy  actum  of  tretpat*. 

This  was  a  demurrer. 

The  bill  stated  that,  by  an  indenture  of 
lease  dated  the  8th  of  November  1854, 
Caroline  Farquharson,  a  customary  tenant 
of  the  manor  of  Cockermouth,  in  Dagen- 
ham,  Essex,  in  pursuance  of  a  licence  from 
the  lord,  demised  to  Thomas  Palmer  cer- 
tain copyhold  premises,  reserving  timber 
and  other  trees,  for  fourteen  years  from  the 
29th  of  September  1853,  and  afterwards 
surrendered  the  same  premises  to  the  use 
of  Elisa  Ann  Briekwell,  who  was  admitted 
thereto  in  fee.  On  Ae  Slst  of  May  1856 
Elisa  Ann  Briekwell  intermarried  with 
the  plaintiff  Charles  Abdy  Andrews,  and 
on  Uie  same  day,  but  previously  to  the 
marriage,  executed  a  conditional  surrender 
of  the  copyhold  premises  to  trustees  for 
securing  the  re-transfer  of  a  sum  of  1,066J. 
13s.,  3/.  per  cent,  reduced  annuities. 

By  the  settlement  made  on  the  marriage 
of  the  plaintiff  Andrews  with  E.  A.  Brick- 
well,  Andrews  and  his  intended  wife  cove- 
nanted to  surrender  the  copyhold  premises 
to  the  use  of  trustees,  upon  trusts  for  the 
benefit  of  themselves  and  the  children  of 
the  mairiage;  and  in  the  settlement  was 
eontained  a  provision  for  raising  money  by 
sale  or  mortg^  for  the  purpose  of  en- 
franchisement. 

The  lord  of  the  manor  having  expressed 
a  desire  that  the  premises  should  be  en- 
franchised, a  correspondence  took  place 
between  the  steward  and  Mr.  Metcalfe,  the 
solicitor  to  the  plaintiffs  Andrews  and  his 
wife,  who  had  shortly  after  their  marriage 
gone  to  India,  where  they  still  remained ; 
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and  a  proposal  waa  made  for  the  enfran- 
cliitement  m  consideration  of  a  gross  sum 
of  money.  Mr.  Metcalfe  thereupon  wrote 
to  his  clients  on  the  sahject;  but  owing 
probably  to  the  disturbed  state  of  India,  he 
Tceeived  no  reply. 

On  the  Sist  of  November  1857  a  eam- 
mons  was  inclosed  in  a  letter  to  Mr,  Met- 
calfe* giving  notice  of  a  general  court 
baron  to  be  held  for  the  manor  on  the  3rd 
of  December  then  next,  and  requiring  Eliia 
Ann  Briekwell,  or  by  whatsoever  other 
name  or  names  Uie  sud  £.  A.  Briekwell 
was  then  called  or  known,  personally  to 
appear  to  do  her  fealty  and  perform  her 
suit  and  service  as  one  of  the  copyholders 
of  the  said  manor.  This,  of  course,  neither 
Mr.  Andrews  nor  his  wife  was  able  to  do, 
and  the  bill  proceeded  to  state  that,  not- 
withstanding the  aforesaid  negotiations 
relative  to  tibe  enfiranchisement  were  pend- 
ing, and  notwithstanding  other  the  circum- 
stances thereinbefore  stated,  witliout  any 
further  communication  whatever  between 
Ae  ateward  and  Mr.  Metcalfe,  and  without 
mny  notice  or  intimation  from  the  lord  or 
his  ateward  to  the  plaintifi,  or  any  of  them, 
it  was  the  lord's  intention  to  seize  the 
premises  as  for  a  forfeiture ;  and  without 
the  presentment  by  the  homage  of  any  act 
of  forfeiture,  and  without  any  proclamation, 
the  lord  by  his  steward,  on  the  10th  of 
December  1857,  directed  his  buliff  to  seiae 
the  premises,  and  procured  the  lessee  to 
attorn  tenant  to  him. 

The  precept  to  the  bailiff,  a  copy  of  which 
was  inclosed  in  a  letter  from  the  steward 
to  Mr.  Metcalfe,  recited  thet  £.  A.  Brick, 
well  had  committed  divers  sets  of  forfeiture; 
that  she  had  fellen  timber  and  dng  and  sold 
gravel  without  a  licence,  that  she  had  neg- 
lected to  pay  the  annual  quit-rent,  and  had 
neglected  to  attend  the  court,  although 
duly  summoned. 

The  bailiff  indorsed  the  following  return 
on  the  precept : — "  By  virtue  of  the  within 
precept,  I  have  in  the  presence  of  Edward 
Sage,  steward  of  the  manor,  seized  the 
within-mentioned  lands  and  premises  into 
the  hands  of  the  lord,  as  commanded  by  the 
within  precept." 

The  bill  was  filed  by  Andrews  and  hii 
wife  and  the  trustees  of  their  marriage  set- 
tlement, against  the  lord  of  the  manor  and 
the  lessee,  who  had  attorned  tenant  to  him. 


It  denied  the  several  acts  of  forfeiture  re- 
cited in  the  precept,  and  prayed  a  declara- 
tion that  the  seizure  was  not  justified  by 
the  circumstances,  and  that  the  same  might 
beset  aside;  that  theplaintiffE.  A.  Andrews 
might  be  reinstated  as  a  copyholder,  and  if 
necessary  readmitted ;  that  the  lord  might 
account  for  the  rents  and  profits  since  the 
seizure ;  that  the  attornment  by  Palmer 
might  be  declared  void,  and  he  mi^t  be 
decreed  to  attorn  or  re-attnrn  tenant  to  the 
plaintiff  E.  A.  Andrews,  and  that  the  lord 
might  be  restrained  by  injunction  from  in- 
sisting upon  the  alleged  acts  of  forfutare, 
and  from  commencing  and  prosecuting  any 
proceedings  at  law  or  otherwise  for  the 
purpose  of  enfrancbiaing  the  premises,  and 
from  interfering  with  the  receipt  of  the 
rents  and  profits  by  the  plaintiffs. 
The  defendants  severally  demiuxed. 

Mr.  W.  M.  Jamet  and  Mr.  Ertkine,  ra 
support  of  the  demurrers,  contended  that 
the  case  set  up  by  the  plaintifis,  if  true, 
would  shew  that  the  forfeiture  was  not  good 
at  law;  and  if  bad  at  law,  there  was  no  ne- 
cessity for  coming  to  equity  for  relief. 
Peaoheyr.tha  Duke  of  S<mer$et,  1  Stra. 
447  ;  s.  c.  Free.  Cha.  568 ;  2  White 
&  T.  L.C.  2nd  edit.  895. 
Widdoason  v.  the  Earl  of  HarriMgtMtf 

1  Jac.  &  W.  582,  544. 
Doe  d.  Le  Keux  v.  Harriton,  6  Q.B. 
B^p.  631 ;  8.  c.  14  Law  J.  Rep. 
(K.8.)  aB.  77. 
Job  V.  Banuitter,  S  Kay  &  J.  374. 
Nokes  V.  Gibbon,  S  Drew.  681 ;  s.  e. 
26  Law  J.  Rep.  (h.8.)  Chane.  438. 
*  The  GwtnUMU  of  the  Momuters  ^ 
OlterieM'  cue,  4  Leon.  117- 
Coi  im.  68,  a. 

Vim.  Abr,  *  Copyholder,*  (E,  d.) 

Mr,  Roli,  Mr.  Badeleg,  of  the  common- 
law  bar,  and  Mr.  J.  T.  Humphrtf,  in  aup< 
port  of  the  bill,  referred  to  the  following 
passage  in  Coke'*  Compleat  Coptfbotder, 
sect.  9  : — "  But  now  copyholders  stand 
upon  a  sure  ground,  now  they  weigh  not 
their  lord's  displeasure ;  they  shake  not  at 
every  suddaine  blast  of  wind,  they  eate, 
drinke,  and  sleepe  securely,  onely  baring 
a  Bpeciall  care  of  the  mainechance,  (vis.) 
to  performe  eaxefully  what  duties  and  ser* 
vices  soever  their  tenure  doth  exact,  and 
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enstome doth  require ;  then1etlordfrowne> 
the  copyholder  carei  not,  knowing  himselfe 
nkf  and  not  within  any  danger,  for  if  the 
lord'i  anger  grow  to  expulsion  the  law  hath 
prorided  Beverall  weapons  of  remedy ;  for 
it  is  at  his  election  nther  to  sue  a  subpoena  or 
tn  action  of  trespaMeagainit  the  lord.  Time 
hath  dealt  very  broarahly  with  eopyholden 
in  diTers  respects."  This  shewed  thataCourt 
of  equity  had  concurrent  jurisdiction  with 
the  courts  of  law.    So  also  Com.  Dig.  tit, 
•  Copyholder/  p.  2  :  "  But  if  the  lord  re- 
fuses admittance  to  the  heir  or  surrenderee 
the  copyholder  may  sue  in  Chancery  and 
shall  be  there  relieved.  So  if  the  lord  ousts 
hit  tenant  without  cause.    So  if  he  oasts 
his  copyholder  for  an  inroluntaiy  for- 
feiture."   They  also  cited — 

Cory,  S,  4. 

FUm.  12. 

Fiinh.  Jbr.  Spa.  21. 

Baxter  ▼.  Taglor,  4  B.  &  Ad.  72 ;  s.  c. 
iNer.ftH.ll;  2l:AwJ.Rep.(N.8.) 
K.B.  65 

RotweWt  eastt  Dyer,  264. 

1  Eq.  Cos.  jtbr,  *  Copyhold/  118. 

Mr.  /imea,  in  reply. 

Wood,  V.C.— It  seems  to  me,  in  this 
case,  that  I  must  overrule  this  demurrer, 
regard  heing  had  to  the  older  authorities. 
Certainly  the  dicta  are  of  the  highest  pos- 
sible anthority,  and  LUton't  case{l)  seems 
almost  to  amount  to  an  actual  decision  on 
the  lubject.  The  dieUt  stand  thus  :— You 
have  I«Drd  Coke  stating  that  the  copy- 
htdder  formerly  having  no  remedy  at  all 
in  raipeet  of  the  weakness  of  his  title,  has, 
in  case  of  the  lord's  wilfully  depriving  him 
of  his  possession,  a  right  either  by  tub- 
pona  or  by  action  of  trespass.  It  is  per- 
feetly  clear  that  he  is  referring,  not  merely, 
as  Mr.  James  soggests,  to  the  question  of 
ibt  lord  refusing  plaints  in  court,  which  is 
one  of  the  numerons  cases  put  by  Fitz- 
herbett;  but  he  must  be  referring  to  some 
>ct  by  die  lord,  as  the  actual  act  of  ouster, 
(m  which  he  says  the  tenant,  at  his  elec- 
tion, may  have  his  remedy,  either  by 
MftfMnu  or  by  acdon  of  trespass.  Then 
you  have  Chief  Baron  Comyns,  a  con- 
■Menble  Bnth(nity,  adopting  that,  and 

(I)  Cary, «. 
Haw  Snzi^  ZZTII.— OnAaa 


recognising  it  as  the  law  as  it  existed  in 
his  day.    You  have  the  note  in  Fitzher~ 
berl's  Natura  Breviuntf  that  if  the  lord 
"  will  put  out  his  copyholder,  that  pay- 
eth  his  customs  and  services,  or  will  not 
admit  him  to  whose  use  a  surrender  is 
made,  or  will  not  hold  his  court  for  the 
benefit  of  his  copyholder,  or  will  exact 
fines  arbitrary  where  they  be  customary 
and  certain,  the  copyholder  shall  havo 
a  subpoena  to  restraine  or  compell  him  as 
the  case  shall  require."    It  appears  from 
thote' dieta  of  such  weight  and  anthority, 
that  there  had  been  a  process  going  for- 
ward, in  which  probably  this  Court  had 
taken  the  initiative,  but  in  which  it  had, 
at  all  events,  a  concurrent  jurisdiction 
with  the  Court  of  law,  in  proceeding  by 
way  of  tubpoena  to  give  a  remedy  to  the 
tenant  on  ouster  by  die  lord,  although  the 
tenant  bad  also  hia  remedy  by  action  of 
trespass.    Then,  if  you  onee  get  it  to  this 
position,  that  the  Court  had  concurrent 
jurisdiction,  I  apprehend  it  would  not  be 
proper  in  the  Court,  on  demurrer,  to  abdi- 
cate that  jurisdiction,  though  there  may 
be  strong  facts  stated  on  the  &ce  of  the 
hill  to  shew  that  not  only  then  is  a 
remedy  at  law,  but  even  that  the  remedy 
at  law  is  equally  clear,  simple  and  advan- 
tageous to  the  tenant.    I  take  it,  that  in 
the  dealest  case  you  could  put  of  a  simple 
ouster,  unaccompanied  by  any  act  on  the 
court  rolls,  in  which  it  was  mere  trespass 
and  where  the  tenant  therefore  had  a  right 
to  proceed  immediately  by  ejectment,  it 
vonld  probably  be  competent  to  the  Cour^ 
in  that  state  of  things  to  say,  assuming 
the  case  not  to  be  proved,  and  therefore  to 
be  a  case  which  it  is  not  proper  for  ns  to 
act  on,  still  the  Court  will  not  until  the 
time  comes  for  the  trial  of  the  right,  stop 
it  in  limine  on  demurrer;  but  reserving  to 
itself  all  the  powers  it  would  have  with 
regard  to  costs— a  power  which  it  would 
exercise  if  any  costs  were  uselessly  occa- 
sioned by  taking  this  circuitous  process- 
it  would  not  abdicate  that  right  which  had 
once  existed,  and  which,  having  once  exist- 
ed, no  subsequent  proceedings  of  the  Court 
of  law  eonld  detemune.  Now,  In  this  ease 
there  are  considerable  grounds  for  saying, 
that  if  the  jurisdiction  ever  existed,  whioh 
on  those  ancient  dicta,  fortified  by  the 
^cta  in  the  Srd  page  of  Cafy,  it  would 
4P 
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teem  the  Court  fau  exercised,  the  case 
here  presenta  itrong  additional  reaaons 
why  the  Court  ahonld  aarame  jariidic- 
tion ;  because,  though  it  may  be  true  that 
tiiere  are  remedies  at  law,  they  are  accom- 
panied with  considerable  difficulty  and 
embarrasiment,  in  the  present  case  amount- 
ing to  this,  that  unless  the  plaintiffs  are 
willing  to  put  an  end  to  the  lease  of  tiieir 
tenant  proceeding  against  him  by  way  of 
forfeiture,  so  as  to  bring  themselves  up  to 
the  lord  for  any  possessory  right  they 
may  have,  either  by  ejectment  or  action 
of  trespass,  in  consequence  of  what  he  has 
proceeded  to  do,  they  must  wut  until  the 
determination  of  the  lease  before  their 
lights  can  be  ascertained;  and  in  the 
mean  time  there  is,  on  the  face  of  these 
proceedings,  the  document  served  by  the 
steward  of  the  manor,  which  professes  to 
be  a  copy  of  the  proceeding  which  has 
taken  place,  and  that  copy  consists,  first, 
of  a  precept  to  the  bailiff  to  seize,  with  a 
requisition  that  he  will  return  it  to  the 
General  Court  Baron  to  be  held  for  the 
manor;  and  then  another  document,  en- 
tered tile  I7th  of  December  !857i  apparent- 
ly extracted  from  the  court-rolls,  "At  a 
court  then  held  for  the  manor  of  Cocker- 
mouth,,  the  bailiff  returned  that,  by  virtue 
of  tiie  within  precept  he  had  sdxed  tiie 
premises  therein  mentioned  into  the  hands 
of  tiie  lord."  So  that  the  ease  is  not  that 
which  Mr.  James  suggested,  of  a  stranger 
asserting  a  right  pending  a  lease,  and  pro- 
curing the  tenfuit  to  attorn  to  him  during 
4  lease,  so  as  to  put  the  reversioner,  either 
to  say  that  the  tenant  has  forfeited  his 
lease,  and  so  to  leave  him  at  liberty  to 
bring  ejectment,  or,  if  he  prefers  affirming 
the  lease,  to  wait  until  the  termination  of 
tiie  lease  before  he  can  try  his  right  against 
the  parties  who  have  attempted  to  dis- 
possess him.  It  is  a  case  in  which  the 
copyhold  tenant  has  against  him  tiiis  entry, 
forming  a  considerable  difficult  in  his  way, 
and  a  great  embarrassment  of  his  titie.  It 
Aerefore  appears  to  me,  that  the  very 
grounds  exist  on  which  the  Court  assumed 
tiie  jurisdiction,  even  putting  it  on  the 
lower  view  of  the  case,  that  the  Court  could 
only  proceed  where  the  lord  is  acting  in- 
equitably, either  by  refusing  to  hold  a 
court,  or  by  taking  some  step  in  his  court 
vhich  this  Court  takes  on  itself  to  correct. 


Those  very  grounds  exist  in  a  ease  in  which 
you  find  the  lord  entaetag  on  the  rolls  a 
history  of  this  forfeiture  and  its  lesMms, 

and  so  placing  this  blot  on  the  title  of  the 
plaintiffs,  who  aver  throughout  that  do 
case  of  forfeiture  has  actually  occurred. 
It  appears  to  me  that,  assuming  the  juris- 
diction ever  to  have  existed,  which  I  most 
assume  having  regard  to  the  very  grave 
authorities  to  which  I  have  referred,  there 
being  notiiing  to  shake  it  in  any  subse- 
quent cases,  and  being  of  opinion  tiiat  if 
tiie  choice  ever  existed  I  ought  not  upon 
demurrer  to  deprive  the  plain  t!A  itf  it, 
and  that,  as  ref^rds  the  particular  merits 
of  the  cue,  there  are  certain  grounds  snd 
reasons  set  forth  shewing  tha^  there  being 
omcnrrent  jurisdiction,  there  may  very 
possibly  be  reaaons  why  the  remedy  sought 
in  this  court  should  be  preferred  to  sny 
remedy  which  is  competent  to  the  plaintifi 
at  law,  I  think  I  oi^ht  to  ovemile  the 
demurrer.  I  shall  do  so,  making  the  coita 
costs  in  the  cause.  If  the  result  of  tbe 
ultimate  proceedings  should  be  to  shew 
that  in  truth  the  whole  thing  is  to  proceed 
at  law,  it  would  be  very  unreasonable  that 
the  defendant  should  be  put  to  additional 
costs  by  the  proceedings  in  this  court.  I 
leave  the  costs  of  the  demurrer  to  be  deter- 
mined  at  the  hearing  of  the  cause. 


Loans  Jusncas.  f^*  «  ™ 

Xt      1    a      \    SOUTH  AMKHICAN  M1H1K9 

Pratttiee—Windmg  up— Right  of  CreH' 
ton*  RepretetOaUve  to  he  prttent  at  Uu  Set- 
tlement of  the  List  of  ContrHmtoriet. 

A  credilori'  represMteftee  appoiiUed  mder 
the  Ut  Meetion  of  the  Jomt-Stoek  -Compaitta 
mndinff-t^  Amendment  Act,  18A7  (^20  ^  31 
Viet,  e.  78.^  it  entitled  to  attend  the  Matter 
at  the  settlement  of  the  litt  of  eontributoriai 
he  being  interested  in  watching  who  m  psts* 
and  who  m  etmek  e§  the  iM. 

In  the  above-named  matter  appeals  eaxas 
before  the  Master  of  the  Rolls  from  deci- 
sions of  the  Master  on  five  different  occa- 
sions. In  the  two  reported,  poit,  pp.  660, 
664,  via.,  on  the  8th  and  IStii  of  May,  the 
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erediton*  repregeiiti^ve  qtpeared  and  took 
pulindiadiseauioB;  batononeof  the  pro- 
riou  oeearioMpart  of  the  appeal  consist^  of 
a  quefltion  as  to  the  right  of  that  functionary 
to  attend  before  the  Master.  The  circum- 
•tancea  attending  the  formation  of  the  com- 
pany are  fally  detailed  in  the  two  following 
cBBes,  and  need  not  be  further  alluded  to. 
The  order  for  winding  up  having  been 
made  under  the  Winding-up  Acts,  1 1  &  1 2 
Vict.  c.  45.  &  12  and  13  Vict.  c.  108,  and 
under  the  Joint-Stock  Companies  Winding- 
up  Amendment  Act,  1857,  20  &  21  Vict 
c.  78,  a  creditors'  representative  was  duly 
appointed,  and  when  the  Master,  to  whom 
the  matter  of  the  winding-up  was  referred, 
waiabout  to  settle  the  list  of  eontributoriea, 
the  representatiTe  applied  for  leave  to  he 
present ;  hut  the  Master  refused  to  allow 
it:  whereupon  the  representative  appealed 
to  the  Master  of  the  Rolls,  when  his  Honour 
reversed  the  order,  and  directed  that  the 
representative  of  the  creditors  should  be  at 
liberty  to  attend  before  the  Master  at  the 
settling  of  the  list  of  cootributories,  but 
confined  such  order  to  the  settling  of  the 
lift,  and  did  not  then  extend  the  liberty 
given  to  any  fhture  proceedings  in  the 
Master's  office,  and  he  intimated  his  desire 
that  the  question  should  be  brought  before 
the  Court  of  Appeal.  The  present  appeal 
motion  was  accordingly  made,  on  behalf  of 
the  official  manager.  The  1st  and  Srd 
sections  of  the  Amendment  Act  are  as  fol- 
lows:— Section  1,  "  In  all  cases  in  which 
an  order  heretofore  has  been  or  hereafter 
shall  be  made  for  the  dissolution  and 
winding  np,  or  for  the  winding  up  of  any 
company,  it  shall  be  lawful  for  the  Judge 
or  Master  charged  with  the  winding  up  of 
any  eontpany,  at  the  instance  of  any  credi- 
tor of  aaeh  company,  in  all  cases  where  it 
shall  appear  expedient,  aikd  for  the  benefit 
of  the  parties  intemted,  in  and  by  the 
advertiaement  for  proof  of  dehta  reqniied 
by  the  72nd  section  of  the  Joint-Stock 
^impeniea  Win^g-np  Act,  1848,  or  by 
labaeqaent  adverdsements,  or  by  notice 
transmitted  to  each  of  the  creditors  by  post, 
as  directed  by  thesaid  two  before-mentioned 
acts,  from  time  to  time  to  call  upon  the  cre- 
ditors of  the  company  to  meet  before  such 
Judge  or  Master  at  such  time  and  place  as 
ihall  be  fixed  by  him,  for  the  piupoae  of 


appointing  one  or  more  person  or  persona 
other  than  the  official  manage  to  repre- 
sent all  the  creditors  of  the  said  company  in 
and  about  the  said  proceedings  before  him, 
or  in  and  about  so  many  and  such  of  the 
same  proceedings  as  to  such  Judge  or  Master 
shall  from  time  to  time  seem  expedient; 
and  it  shall  be  lawful  for  two  thirds  in 
value  of  the  creditors  present  at  such  meet- 
ings, whose  debts  shall  have  been  proved 
before  such  Judge  or  Master,  or  who  shall 
previously  to  such  meeting  have  lodged 
an  affidavit  of  their  debt  before  him,  and 
who  would  be  entiUed  to  vote  in  the  choice 
of  assignees  under  a  bankmptey,  by  them- 
selves or  by  some  person  authorized  by 
any  letter  or  writing  under  the  hand  of 
such  creditor,  and  which  letter  or  writing 
shall  require  no  stamp  duty  to  be  paid 
thereon,  to  choose  some  person  or  persona 
to  represent  all  the  creditors  of  any  such 
company  accordingly."  Then  followed 
a  proviso  that  after  such  advertisement 
as  aforesaid,  all  the  creditors  of  the  said 
company  should  be  deemed  parties  to  the 
winding  up.  Section  8,  "  That  it  shall  be 
lawful  for  such  representatives  or  represen- 
tative as  hereinbefore  mentioned,  to  join 
and  concur  or  take  part  in  all  tiie  proceed- 
ings in  and  about  the  winding  up  of  the  said 
company,or  such  of  the  same  proceedings  as 
the  Jndgeor Master  shall  deem  expedientfor 
the  interest  of  the  creditors,  and  also,  sub- 
ject as  hereinafter  is  mentioned,  and  so  far 
as  the  creditors  of  the  said  company  are  con- 
cerned, to  make  or  enter  into,  take  part  in, 
consent  to,  or  approve  of  any  compromise, 
composition, or  arbitration,  orotherarrange- 
ment,  whether  for  the  discha^  and  satis- 
fiution  of  the  liability  of  all  aind  every  the 
shareholden  and  members,  or  any  or  either 
of  them,  to  the  debts  and  liabilities  of  aueh 
company  at  otherwise,  aa  such  representa* 
tives  or  xepreaentative  for  the  time  being 
shall  think  fit ;  and  it  shall  also  be  lawfiil 
for  snch  representatives  or  represoitative  as 
hereinbefore  mentioned  (subject  as  afore- 
said) to  take  part  in,  consent  to,  or  approve 
of  any  compromise,  composition,  arbitration 
or  other  arrangement  which  the  official  man- 
ager may  propose  to  make  or  enter  into  with 
the  debtors  or  creditors  of  the  said  com- 
pany, in  respect  of  its  estate  or  a&irs ;  and 
all  the  creditors  of  the  said  company,  whe« 
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ther  their  debts  shall  have  been  then  proved 
or  not,  ihall,  subject  to  the  proviiiona 
hereinafter  contained,  be  AiUy  and  effee* 
tnally  bound  hj  the  acta  of  such  represen- 
tatives or  representative,  as  to  all  such 
matters  as  are  authorised  hy  this  act." 

Mr.  Roundell  Palmer  and  Mr.  Roxburgh^ 
for  the  appellant,  argued,  that  the  settling 
the  list  of  contributoiies  was  not  a  pro- 
ceeding in  which  it  was  intended  that  the 
creditor  should  take  part :  tbat  wag  a  ques- 
tion for  other  persons.  They  cited  SvUon'$ 
eaxe  (1)  and  Re  Lo»de»Md  Eoilem  Bank- 

Mr,  Fotlelt  and  Mr.  Southffate,  for  the 
representatiTe  of  the  creditors,  supported 
the  decision  d  the  Master  of  the  Rolls. 

Mr»  JSecfrwyA  was  heard  in  reply. 

Load  Justice  Kkiobt  Brucb. — It  ap- 
pears to  me  probable,  if  not  certain,  that 
there  are  responsible  persons  whose  names 
are,  or  ought  to  be,  upon  the  list  of 
eontributories,  and  whose  names  might  be 
absent  therefrom.  In  the  present  state  of 
the  law  the  interest  of  the  creditors  might 
be  affected  by  this.  I  think  that  the  cre- 
ditors are  entitled  to  what  the  order  now 
under  appeal  gave  them.  A  more  enlaced 
order  is  not  now  asked  or  needed,  and 
perhaps  never  will  be.  The  appeal  must 
be  dismissed. 

Lord  JnsTicK  Tdrkse.— By  the  1st 
section  of  the  statute  the  creditors  ars 
made  parties  to  the  winding  up,  and  it  waa 
the  object  of  the  act  to  work  out  the  pay- 
ment of  the  creditors  of  the  company 
ordered  to  be  wound  up,  through  the  pro- 
visions of  the  act.  It  would  be  very 
strange,  if  payment  of  the  creditors  was  to 
be  worked  out  by  the  medium  of  the  pro- 
visions of  the  partnership,  that  the  creditors 
were  not  to  be  at  liberty  to  know  who  were 
the  partners,  and  as  such  liable  to  the  pay- 
ment of  their  debts.  The  Court  has  a  dis- 
cretion whether  the-  creditori  should  be 
allowed  to  bring  actions  against  thedebtors, 
and  the  Court  may  give  leave  to  issue  a 
summary  process  for  the  purpose  of  reco- 
vering the  debts.     The  creditors  have 

(1)  8  De  Gez  ft  Sm.  361. 

(2)  AmU,  p.  M7. 


therefore  in  two  ways  an  interest  in  attend* 
ing  the  lettlement  a£  the  liat  of  eontribu- 
tories i  first,  to  strike  parties  off  the  list; 
and,  secondly,  to  put  Uiem  upon  it  The 
question  is,  who  shall  be  on  the  list  of  eon- 
tributoriea;  and  that  is  a  proceeding  in 
which  it  is  expedient  that  the  creditors  and 
those  who  represent  them  should  concur 
and  take  part.  The  appeal  must  certainly 
be  dismissed ;  but  as  the  Master  of  tba 
Rolls  desired  that  an  appeal  should  be 
brought  before  this  Court,  the  costs  will 
be  paid  out  of  the  estate. 

Lord  Justice  Knight  Bruce.— The 
very  limited  and  guarded  nature  of  the 
order  which  the  Court  has  made  upm  thii 
occauon  ought  to  be  noted  and  xemsDi* 
bered. 


MR        C  ^"      THE  UEXICAK  AHD  SOUTH 
Ma'v  8     i    ^IIKIUCAN  IflMIMO  COMPiJITi 

'   *   t,  e»  parte  barcut. 

Windinff-up  JeU — Scrip  Certifiealet^ 

Contributory. 

A  company  was  formed  wtfAoirf  any  deed 
er  act  of  tMorpcraiifm.  Scrip  eerU/eatet 
aime  were  ittued;  tkeee  were  paased  by 
delivery  without  any  other  tranter.  A 
tloeUroker  bought  several  om  the  Stoei 
Esehmi^  ;  Ae  reenved  dividende  and  pmd 
ealla,  and  he  woe  the  holder  of  certifienUi 
when  a  wiarfm^p  order  wae  made  aykut 
the  eon^ny : — Held,  that  he  muet  he  flaeed 
on  the  liat  of  eontributories. 

A  party  about  to  be  put  on  the  Ust  of 
eontrUiutaries  is  entitled  to  question  ther«$*' 
larily  of  the  winding-up  onler. 

The  Mexican  and  South  American  Com- 
pany was  esUbtished  in  1835.  lU  object 
was  the  promotion  itf  mining  hy  making 
advances  to  minera,  and  to  anpply  thwa 
with  storea  in  antidpi^on  of  the  ptoduM 
of  their  mines,  and  to  receive  in  return  tka 
gold  and  silver  produce  at  fixed  rates.  The 
scheme  also  embraced  a  gNieral  mercantile 
establishment  for  dealing  in  bullion,  metali 
and  stores. 

The  company  was  projected  by  John 
Diston  Powles,  Henry  Ewbank  and  John 
Schneider.    They  were  the  first  direoton, 


Digitized  by 


VolXXVII.] 


MICHAELMAS  1857  to  MICHAELMAS  1868. 


661 


and  Henry  Ranking  was  snbaeqaently 
added,  and,  for  anything  that  appeared,  the 
direetoTi  had  the  lola  management  of  the 
,  affairs  of  the  company.    It  «aa  a  terip 
company,  and  was  formed  without  any 
deed  of  settlement  or  other  instrument  of 
incorporation.  The  directors  opened  offices 
in  London,  and  in  1835  they  issned  scrip 
certificates  for  10,000  shares,  of  lOl.  each. 
Upon  the  back  of  these  certificates  was 
printed  the  prospectus  originally  circulated, 
and  that  was  the  only  document  which  con- 
tained any  provisions  for  the  guidance, 
regnlation,  eontroul  or  management  of  the 
company ;  and  after  setting  out  the  objects 
contemplated,  the  prospectos  continued 
*'  For  the  fbregoing  purposes  it  is  proposed 
to  raise  a  capital  of  100,000<.  in  10,000 
sharea  (tf  102.  each ;  of  this  lumS/.  yex  share 
to  be  paid  at  the  following  periods :  vis.,  II. 
per  share  on  subscribing,  ll.  ditto  on  the  lat 
of  September  1835,  U.  ditto  on  the  1st  of 
December  1885,  and  ll.  ditto  on  the  Ist 
of  April  1836.    The  remainder  of  the 
capital  to  be  called  for  when  required  by 
the  directors,  in  sums  not  exceeding  ll. 
per  share  at  each  call,  and  at  an  interval 
of  not  less  than  two  months  between  each 
call,  thirty  days*  notice  to  be  given  of  each 
call  in  the  London  OazeUe  and  three  daily 
mominjg  and  evening  papers.    If  any  call 
be  aot  paid  within  thirteen  days  of  the 
same  becoming  due,  the  directoia  shall,  at 
the  firat  convenient  opportunity,  sell  the 
shares  so  in  defiiult,  and  hold  the  proceeds 
thereof,  after  deducting  the  amount  of  the 
call  and  interest  thereon  at  5l.  per  cent, 
per  annum,  at  the  disposal  of  the  proprie- 
tors thereof.    As  the  principle  upon  which 
the  company  is  formed  is  that  of  putting 
its  capital  speedily  into  active  operation, 
and  as  one  engagement  has  already  been 
made  for  this  purpose,  it  is  proposed  that 
die  dividend  at  the  rate  of  6^.  per  cent,  per 
annum  on  the  subscribed  capital  ahall  be 
at  once  fixed,  and  that  the  directors  shall 
make  anch  additiou  from  time  to  time 
thereto,  in  the  shape  of  bonus,  as  the  state 
<tf  the  oom^Mny  may  anthoriH.   The  first 
dividoid  to  be  paid  on  the  1st  of  January 
1837.    In  the  event  of  the  operations  of 
the  company  admitting  of  the  advan- 
tageoDs  employment  of  a  lai^  amount  of 
capital,  tbe  dicectois  shall  have  the  power 


to  create  70,000  additional  ihans,  of  lOi. 
each,  the  same  to  be  issued  prefinrably  to 
the  holders  of  the  existing  shares ;  and  in 
the  event  of  its  appearing  expedient  still 
further  to  increase  the  capital,  a  ftar^er 
creation  of  shares  may  take  place,  with  the 
consent  of  the  majority  of  the  shareholders, 
at  the  general  meeting  to  be  called  for  that 
purpose,  the  same  being  in  all  cases  issued 
preferably  to  the  holders  of  existing  shares. 
The  affairs  of  the  company  to  be  managed 
by  the  board  of  directors.  The  directors 
shall  remain  in  office  until  the  second 
Wednesday  in  May  1840,  when,  and 
the  same  period  annually,  one  director 
shall  go  out  of  office.  Vacancies  in  the 
direction  previous  to  the  second  Wednes* 
day  fai  May  1840  shall  be  filled  up  by  the 
directors ;  after  that  period  Uiey  shall  be 
filled  up  by  the  proprietors  at  the  general 
annual  meeting,  or  at  a  general  meeting 
called  specially  for  that  purpose.  A  direc- 
tor  retiring  to  be  immediately  re-eligible. 
Tbe  auditors  shall  he  annually  elected  at  the 
general  meeting  of  the  proprietors.  Fifty 
shares  shall  be  the  qualification  of  a  direc- 
tor ;  forty  shares  the  qualification  of  an 
auditor.  A  general  meeting  of  the  pro- 
prietors will  be  holden  on  the  second 
Wednesday  in  May,  when  the  state  of  the 
company's  afihirs  will  be  laid  before  diem. 
Certificates  will  be  issued  for  the  shares. 
A  proprietor  of  twenty-five  ahares  to  have 
one  vote,  a  proprietor  of  fifty  shares  to 
have  two  votes,  a  proprietor  of  seventy- 
five  shares  to  have  tiiree  votes,  a  proprietor 
of  one  hundred  shares  to  have  four  votes, 
and  all  above  at  the  rate  of  one  vote  for 
every  fifty.  It  is  proposed  that  on  the  pay- 
ment of  each  dividend  a  sum  equal  to  10^ 
per  cent,  of  the  amount  thereof  shall  be 
appropriated  to  form  a  reserve  fund ;  and 
that  if  at  any  time  the  shares  of  the  com- 
pany should  he  below  par,  the  directors 
ahall  have  authority,  if  they  shall  see  fit, 
to  apply  the  amount  of  the  reaerve  fund 
to  the  purchase  of  sueh  shares  on  aocount 
of  tbe  company ;  such  sharea  if  afterwards 
disposed  of  to  be  sold  by  public  tender  for 
the  account  of  the  company." 

The  certificates  issued  stated  that  "  The 
holder  of  this  certificate  having  paid  51.  to 
the  directors  of  the  Mexican  and  South 
American  Company  will  be  entitled  to 


L 


Digitized  by 


60S 


COURTS  OF  CHAKCEET: 


IVwm  Sbeiu 


five  tham  on  his  making  the  fbHowing 
paymenta,"  &c. 

These  certificates  purported  to  he  dgned 
hy  three  of  the  directors. 

After  the  commencement  of  businesi, 
aome  mines  were  supplied  with  stores. 
The  company  also  worked  some  silver  and 
quicksilTer  mines. 

In  1836  the  directors  issued  other  scrip 
certificates  for  10,000  shares  of  10<.  each. 

In  1848  the  direetors  engag^ed  a  manago* 
and  superintendent,  and  estahlished  works 
and  commenced  smelting  copper  in  Chili. 

In  ISfiS  it  would  seem  Uiat  Uie  direc- 
tors called  in  the  scrip  certificates  firat 
issued,  and  substituted  for  them  other 
scrip  certificates  in  the  following  form  :■— 
"The  holder  of  this  certificate  is  entitled 
to  fiTo  shares  of  10/.  each  in*the  Mexican 
and  South  American  Company,  on  which 
91.  per  share  has  been  paid." 

The  scrip  certificates  were  prepared  with 
coupons  attached,  and  these  were  cut  off 
and  sent  to  the  office  of  Uw  <»mpan7  as 
they  became  due. 

On  the  I2th  of  February  1855  the 
directors  called  a  special  general  meeting 
of  the  scripholders  at  the  London  Tavani, 
at  which  aresoluUon  wm  paased,  authoris- 
ing the  directors  to  create  10,000  addi- 
tional shares  of  10^  each,  on  such  terms 
as  they  might  think  expedient,  which  were 
to  stand  in  all  respects  on  the  same  footing 
as  the  other  existing  shares,  and  to  enjoy 
dividends  from  the  date  of  the  new  issue, 
which,  however,  was  not  to  he  made  at  a 
less  price  than  61.  10*.  per  ahare. 

The  10,000  additional  shares  were  ac- 
cordingly issued,  and  the  scrip  certificates 
were  in  the  following  form 

"  No  

"  Mexican  aud  Soudi  American  Company. 

"The  holder  of  these  sperafleations 
having  paid  1  Ok  10*.  to  the  directors  of  the 
Mexican  and  South  American  Company, 
will  be  entitled  to  fire  of  the  additional 
shares  of  10/.  each  in  the  sud  company, 
created  in  pursuance  of  the  resolution  of 
the  special  meeting  of  the  proprietors  held 
on  the  12th  of  February  1855,  on  his  mak- 
ing the  following  payments  to  Messrs. 
Buclay,  Bevan,  Tritton  &  Co.,  viz.,  10/. 
on  the  Slat  of  May  1856,  and  10/.  on  tha 
81st  of  August  1855.'* 


The  scrip  certificates  of  the  several  issues 
contained  a  short  extract  from  the  pro- 
spectus originally  published  rdating  to 
the  qualification  for  directors,  the  votes  of 
scripholders,  the  appropriation  of  the  re- 
served fund  and  of  its  application  to  the 
calls  ou  shares,  and  to  the  sale  of  forfeited 
shares,  A  few  years  since  the  directors 
wrote  off  140,000/.  of  the  capital  aa  lost, 
and  they  now  alleged  that  a  great  por- 
tion of  the  capital  was  los^  first,  hy  the 
destruction  of  dieir  money  operatiotts  in 
consequence  of  the  American  invasion  of 
Mexico ;  and,  secondly,  by  the  dishonest 
contrivances  of  their  manner  in  Chili,  who, 
as  alleged,  improperly  and  without  autho- 
rity borrowed  money  of  Messrs.  Hutb, 
Qruning  &  Co.,  amounting,  with  interest, 
to  140,000/.;  to  satisfy  thia  debt  the 
directors  alleged  that  they  surrendered  the 
stock  of  ores  of  the  company  to  Meaara. 
Hnth  ft  Co. ;  that  they  also  contracted  in 
their  own  names,  as  they  all^d,  on  behalf 
of  Uie  company,  a  loan  of  27,000/.,  and 
that  they  applt^  a  call  of  1/.  per  ahare 
upon  the  80,000  shares  in  the  company. 

The  whirfe  capital  of  the  company  had, 
however,  been  lost,  and  a  large  floating  debt 
remained,  which  consisted  prineipaUy  ttf 
renewed  Inlls  for  la^  amounts. 

The  scrip  certificates  were  dealt  with  by 
delivery  without  any  other  transfer,  the 
holder  being  considered  the  owner. 

On  the  24th  of  November  1857  an  order 
was  made  for  winding  up  the  company, 
under  the  11  &  12  Vict.  c.  45.  and  the  12 
&  13  Vict.  c.  108. 

Mr.  Barclay  was  then  a  holder  of  forty 
new  shares  in  the  company ;  he  purchased 
them  on  the  Stock  Exchange,  d  which  ha 
was  a  member,  and  had  paid  a  call  and 
received  a  dividend. 

The  official  managn  now  insisted  that 
he  ought  to  be  put  up<m  the  list  of  eon- 
tributories. 

Mr,  R.  Palmer  and  Mr.  Roxburgh,  for 
the  ofiicial  manager. — This  is  a  scrip  com- 
pany, it  has  no  deed  of  settlemeht ;  it  was, 
however,  a  trading  partnership  making 
profita,  the  shareholders  whether  by  parti- 
cipating in  those  profits,  or  by  making  a 
payment  to  the  general  stock  of  the  com- 
pany, became  owners  not  only  to  receive, 
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bat  alw  to  discbuge  the  UalHlities  of  the 
company:  Mr.  Banlay,  therefore,  ought 
to  be  put  upon  the  list  of  eontribntories. 

Mr.  Follett  and  Mr.  Southgate,  for  Hyde 
Clarke,  the  creditors'  represeotatiTe,  ap- 
pointed punuant  to  the  20  &  21  Vict.  c.  78. 
~-Mr.  Barclay  could  not  complun  of  the 
conitittttion  of  the  company,  he  had  be- 
come a  co-partner,  and  ai  such  the  body 
had  a  claim  against  him ;  he  received  divi- 
dends, which  no  one  but  a  partner  could  ; 
he  had  also  taken  a  receipt  for  money  paid 
on  calls.  The  company,  ther^ore,  eonld 
not  say  that  the  shares  were  not  duly  issued, 
nor  could  Mr.  Barclay  say  that  he  was  not 
a  holder. 

Mr,  Sehiryn  and  Mr.  CoMm,  for  Mr. 
Barclay.  —  The  company  was  illegally 
formed,  it  was  an  usurpation  of  preroga- 
tiTe  to  make  the  shares  pass  by  delivery. 
Hr.  Barclay  was  a  purchaser  of  these  shares, 
but  though  a  holder  of  shares  he  never 
entered  into  any  contract  with  the  com- 
pany. The  issue  of  the  last  10,000  shares 
was  also  illegal,  as  it  was'  never  duly  autho- 
rized. How  could  the  shareholders  be 
called  tf^ther?  As  thore  was  no  roister,  it 
was  an  ever-varying  body,  and  the  hdders  of 
the  c«tifieate  nnild  never  be  known  to  the 
direetors.  The  receipt  of  dividends  and 
the  payment  of  a  call  eonld  create  no  re- 
sponnfaility  ;  the  severance  of  the  coupon 
gave  a  right  of  payment  to  anybody;  it  was 
a  mere  cheque  payable  to  bearer :  and  the 
payment  of  a  call  did  not  create  a  contract, 
though  the  non-payment  might  be  made  a 
forfeiture.  If  any  one  was  liable  on  these 
scrip  certificates,  it  was  the  original  allottee. 
In  re  the  Vale  of  Neaih  Brewery,  ex 
« parte  Morgan,  1  Mac.  &  Gor.  225  ; 

s.  c.  1  Hall  &  Tw.  320 ;  18  Law  J. 

Rep.  (n.8.)  Ghanc.  265 ;  1  De  Gex 

&  Sm.  750. 
Bhndell  v.  Winsor,  8  Sim.  601 ;  s.  o. 

6  Law  J.  Rep.  (n.s.)  Chanc.  364. 
CloHgh  V.  Ratcliffe,  1  De  Gex  &  Sm. 

164 ;  a.  c.  16  Law  J.  Rep.  (n.s.) 

Chanc.  476. 
Duveiyier  t.  Fellows,  5  Bing.  248; 

s.  c.  2  Mo.  &  P.  884 ;  7  Law  J.  Rep. 

CP.  15;  10  B.  &  C.  826:  8  Law 

J.  Rep.  K.B.  270;  affirmed  in  the 

House  of  Lords,  1  €1.  &  F.  89 ; 

6  Bligh,  N.S.  87. 


The  Mabtbr  of  the  Rolls. — The  ques- 
tions ar^  whether  the  assotaation  itself  it 
illegal,  and  whether  this  Court  will  sanction 
a  notice  and  make  a  decree  for  winding  up 
the  company  so  as  to  ascertain  the  rights 
and  shares  of  the  various  shareholders  and 
partners  among  themselves,  or  whether  it 
will  withhold  the  powers  of  the  Court  and 
not  interfere  at  all.  It  was  argued  that 
the  winding-up  order  decided  the  questions, 
but  that  order  does  not  bind  Mr,  Barclay, 
Assuming  the  association  to  be  ill^I,  no 
stranger  is  interested  in  inquiring  whether 
this  Court  interferes  or  not,  or  whether  its 
attention  is  caUed  to  the  associatioD,  to 
enable  it  to  say  whedier  ita  functions  will 
ap[dy  toitornot;  but  as  soon  as  he  is  made 
a  contributory,  for  he  it  already  made  a 
partner  in  the  partnership,  it  then  becomes 
of  the  most  vital  importance  to  him  to  be 
able  to  submit  to  the  Court  the  grounds 
upon  which  he  considers  it  is  one  in  which 
this  Court  has  no  right  or  duty  to  interfere 
at  all ;  at  the  same  time,  although  it  is 
proper  to  raise  the  question  on  an  applica- 
tion to  make  him  a  contributory,  still  I 
cannot  entertain  it :  and,  therefore,  assum- 
ing that  the  winding-up  order  is  correct  in 
patting  him  on  the  list  of  thareholden,  I 
must  give  him  a  reasonable  time  to  move 
to  ditehai^  the  order,  if  to  advised.  He 
will  tiien  give  the  other  ude  notice  of  the 
grounds  and  object  of  his  application :  they 
will  then  be  prepared  to  meet  the  case,  which 
at  present  they  can  hardly  be  expected 
to  do.  I  must,  however,  assume  the  order 
to  be  right,  and  therefore  express  no  opin- 
ion whether  this  association,  by  attempting 
to  create  stock  constanUy  assignable  by 
mere  transfer  of  the  scrip.is  anUl^^l  asso- 
ciation, it  having  been  created  prior  to  the 
7  &  8  Vict.  c.  110.  and  10  &  1 1  Vict.  e.  78. 
for  the  registration  of  joint-stock  compa- 
nies. It  it  necessary,  thorefore,  only  to 
consider  whether,  assuming  the  ill^ality 
of  this  partnersUp,  the  shares  eonld  be 
issued  within  the  proviaiona  of  the  part- 
nership, because  Mr.Barclay,  having  bound 
himself  by  his  own  acts  not  to  take  that 
objection,  it  does  not  lie  in  his  mouth,  nor 
is  it  now  in  his  power  to  assert  that  these 
shares  were  not  lawiully  and  legally  issued 
by  the  company.  The  question  is,  that 
tiiese  shares  were  originally  10/.,  and  it 
vaa  proposed  to  make  a  new  list  of  shoro- 
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holders,  giring  them  the  tame  priTilegea 
upon  payment  of  61.  lOs.  per  share  ai  the 
other  shareholdera  enjoyed,  and  this  was 
not  within  the  ordinary  scope  of  a  partner- 
ship which  necessarily  professes  equality, 
unless  with  the  sanction  and  consent  of  idl 
the  t>ther  shareholders  of  the  company. 
Asniming  that  to  be  so,  and  that  ererj 
ihareholder  in  Hm  ebmpan;y  who  had  not 
attended  the  meeting  and  sanctioned  that 
partienlar  application,  oonid  raise  that 
objectiMi  if  he  thought  fit,  Mr.  Barclay 
cannot  ruse  it,  because  the  scrip  which  he 
took  expressly  stated  these  facts  upon  the 
ftce  of  it,  and  gave  him  notice  of  the  very 
objection,  and  subsequently  to  that  he 
•ends  a  written  notice  to  the  company 
claiming  the  benefit  of  his  share's  and  in- 
sisting on  the  payment  of  the  dividends, 
twoftfwhichwereactuallypaidtohim.  He 
it  no  more  able  to  take  that  objection  than 
a  ihareholder  would  be  able  to  say  that 
those  shares  were  ill^ally  issued  and  ought 
to  be  taken  away  from  Mr.  Barclay.  If  the 
ooDTerse  eaae  had  occurred  in  this  company  i 
and  it  had  been  a  prMperona  and  profitable 
company,  and  one  of  the  shareholders  had 
received  the  dividends  arising  from  the 
profits  produced  by  the  money  paid  for 
the  new  shares,  all  of  which  he  knew,  and 
when  the  matter  turned  out  favourably 
then  said,  I  will  set  aside  these  shares  and 
ahareholders,  merely  paying  to  the  new 
shareholders  the  amount  of  the  original 
deposit  which  they  had  |Hdd,  with  interest 
upon  it,  and  making  them  account  for  the 
dividend  they  had  rec^ved,  I  should  hold, 
that  no  sharefaoldor  could  adopt  that  course ; 
exactly  in  the  same  way  by  parity  of  rea- 
soning in  the  eonvefie  case.  Mr.  Barclay 
cannot,  therefore,  now  insist  on  that  objec- 
tion^  assuming  the  company  to  have  been 
l^al,  and  expressing  no  opinion  whatever 
as  to  whether  these  shares  were  originally 
issued  or  not  by  the  company,  so  that  any 
peison  not  having  notice  of  the  matter  and 
not  baring  acquiesced  in  it  could  now  set 
that  aside.  The  result  will  be,  that  Mr. 
Barclay  will  be  put  on  the  list  of  eontribu- 
tories,  but  without  prqudice  to  his  being  at 
liberty  to  move  to  discharge  the  original 
winding-up  order,  which  is  the  foundation 
on  which  the  Court  now  proeeeda. 


/* In  re  the  Mexican  akd  south 

M.R.      J    AMERICAN  HININO  COHFAXT, 

May  12.  j  ex  parte  hnlat,  hodosox  & 

ffhtdingi-up  Aet»—Contributorjf-— Scrip 
Cert{/teate»— Principal  and  Agent. 

A  mtrekant  hdd  ehare*  in  a  seriEp  eoai- 
pang,  seme  in  hi*  own  r^kt  and  ofAera  en 
behalf  of  parliet  abroad;  he  reeeivcd  dhi- 
dende  and  paid  ealie  on  all  the  eharet  m 
hit  own  mme,  withoti^  ditdoaing  that  ang  tf 
the  ehares  were  held  on  behalf  of  other  par^ 
tiet.  Upon  an  order  to  wind  up  the  eom- 
paay.—Held,  that  he  mutt  be  put  on  the 
lilt  of  eoniributoriet  for  hit  own  tharet,  but 
thai  at  agent  or  truttee  he  wat  not  retpon- 
tible  to  the  company  an  the  aharee  of  hie 
cettui  que  imtl,  or  liable  to  be  put  on  Aa 
litt  of  coniribuioriet. 

Mesira.  Finlay,  Hodgson  &  Co.  were 
merdiants  and  fimign  bankers  in  London. 
At  the  date  of  the  winding-up  order  they 
were  apparently  holders  of  1,455  shares  in 
the  Mexican  and  South  American  Com- 
pany. They  admitted  they  held  60  of 
these  shares  in  their  own  right;  the  remain- 
ing 1,395  shares  they  held  as  the  agents 
and  bankers  of  three  gentlemen  of  the 
name  of  Muriel,  who,  it  appeared,  rerided 
abroad.  These  shares  comprised  some  of 
three  several  issues.  On  the  last  issue  of 
these  shares  theee  gentlemen  sererallj 
applied  in  their  own  names,  through  a 
clerk  of  Messrs.  Finlay,  Hodgson  &  Co., 
for  tome  of  the  sdditional  ahues,  and  an 
altotmcnt  was  made  to  Mciars.  Finlajy 
Hodgson  ft  Co.,  upon  these  applications, 
without  distinguishing  their  own  from  diose 
which  they  received  as  agents. 

It  was  the  practice  of  the  company  when 
a  dividend  was  to  be  paid  or  received,  to 
require  the  parties  who  were  entitled  to 
send  in  a  form,  saying,  "I  claim  the  divi- 
dend of  so  much  per  share,"  &c.  These 
were  signed  by  them.  In  this  paper  they 
were  required  to  represent  that  they  were 
entitled  to  the  shares  in  the  company  on 
which  the  dividend  was  claimed.  These 
forms  were  furnished  by  the  company,  and 
lists  of  the  names  of  persons  making  tiiese 
claims  were  kept  in  tiie  office,  and  at  the 
botbun  there  was  a  note,  "  Thia  claim  with 
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^  the  conponi  matt  be  left  three  clear  days 
for  the  purpose  of  examination."  There 
ma  then  a  mAi  bene : — "  In  the  case  of  new 
thares  the  shares  most  at  the  same  time  he 
lodged  for  the  purpose  of  examination  and 
Teriflcation.  Coupons  pud  between  the 
hoars  of  eleren  and  three." 

The  company  paid  in  the  whole  twenty- 
one  dividends. 

The  following  was  the  form  of  claim  for 
the  16th—"  Number  on  list  113.  16th  divi- 
dend. I  claim  the  dividend  of  7'.  6(2.  per 
share  on  —  shares,  the  coupons  represent- 
mg  which  are  numbered  as  below  and  left 
hoewith."  Then  followed  the  number  of 
the  eoupons.  It  summed  up  thus  at  the 
bottom—"  96  coupons  represenUng  certifi- 
cates of  five  shares  each,  making  480shares, 
at  7a.  6d.  per  share,  1802.  Dated  the 
Snd  of  July  1858.  Signature  for  Finlay, 
Hodgson  &  Co.,  S.  Miller,  Address, 
Ko.  8,  St.  Helen's  Place." 

The  subsequent  claims  were  in  a  similar 
form,  varying  only  in  the  number  of  shares. 

The  dividends  were  paid  by  a  cheque 
on  Messrs.  Barclay,  Bevan  &  Tritton,  the 
hankers  of  the  company,  the  twenty-first 
sod  last  dividend  being  clumed  on  1,680 
shares,  on  which  Messrs.  Finlay  &  Co. 
recdved  a  dividend  of  6302. 

Messrs.  Fralay,  Hodgson  &  Co.  also, 
during  ft  corresponding  period,  paid  calla 
upon  the  shares  which  were  held  by  them 
from  time  to  time,  and  the  last  call, 
evidenced  by  the  bankers'  receipt,  was 
paid  by  them  on  the  28tb  of  August  1856, 
upon  1,455  shares.  In  none  of  these  re- 
ceipts was  the  name  of  "Muriel"  men- 
tioned, nor  was  there  anything  to  shew 
that  any  portion  of  the  payment  was  made 
by  Messrs.  Finlay  &  Co.  as  agents.  There 
was  also  a  receipt  for  330  shares  ;  this 
was  signed  "pro  Finlay,  Hodgson  &  Co., 
Richard  Smerdon."  These  original  shares 
were  stamped  with  the  payment  of  Uie 
calls  on  the  production  of  them. 

The  official  manager  insisted  that 
Messrs.  Finlay,  Hodgson  &  Co.  ought  to 
be  placed  on  the  list  of  contributories,  not 
only  for  the  sixty  shares,  hut  also  for  the 
other  1,395  shares. 

Mr.  R.  Palmer  and  Mr,  Roxburgh,  for 
the  official  manager. — The  holders  of  the 
shares  were  partners  in  the  company  even 
Hnw  SnoiB,  ZZVII^-Ohmol 


though  they  held  them  for  parties  residing 
abroaid.  It  was  on  the  foodng  of  partners 
that  they  received  the  dividends  and  paid 
the  calla  in  their  own  names,  and  the  evi- 
dence is  clear  that  they  made  no  distinc- 
tion between  the  60  and  the  1,395  shares. 
The  company  had  not  the  slightest  notice 
that  the  shares  were  held  in  two  charac- 
ters. Mr.  Ranking,  it  was  true,  knew 
that  Mr.  Barclay  was  a  trustee  of  some 
shares,  but  the  private  knowledge  of 
an  individual  director  is  not  evidence  to 
establish  either  a  general  notice  to  a  com- 
pany at  large,  or  a  general  course  of  deal- 
ing. The  certificates  passed  by  delivery. 
No  notice  of  this  was  ever  given  to  tna 
company,  but  shareholders  were  required 
to  prove  meir  position  as  partners  upon 
the  receipt  of  dividends,  and  their  rights 
and  privileges  were  determined  and  ad- 
mitted. The  question  is  one  of  contract 
to  be  determined  on  fact,  and  Messrs. 
Finlay  &  Co.  are  within  the  definition 
stated  in  Paleg  on  Principal  and  Agentt 
371,  of  an  agent  who  has  rendered  himself 
liable  as  a  principal.  The  dividends  here 
are  in  fiut  profits,  and  the  payment  of  a 
'  call  ia  a  payment  to  the  capital  stock  of 
the  partnership ;  it  constituted  the  con- 
tract between  Mr.  BarcUy  and  the  other 
members  of  the  partnership,  and  he  haa 
beenheldaootttribatory.  Mr.  Barclay  said, 
Tou  must  apply  to  the  allottee;  Messrs. 
Finlay  &  Co.  might  say  the  same.  The 
contract,  however,  was  the  receipt  for  the 
last  dividend  and  the  payment  of  the  last 
call.  The  contract,  then,  is  made  by 
Messrs,  Finlay  &  Co,  in  their  own  names ; 
they  never  disclosed  the  names  of  the  con- 
tracting parties  or  said  that  they  had  an 
undisclosed  principal,  but  they  presented 
the  coupons  and  claimed  their  share  of  the 
profits  as  owners.  A  fUrther  capital  was 
then  asked  for  by  advertisement  to  carry 
on  the  business,  and  Messrs.  Finlay  &  Co., 
representing  themselves  as  holders  of 
1,445  sharM,  gave  a  cheque  in  their  own 
name  for  a  proportion  of  the  eapital. 
They  again,  therefore,  made  no  distinction 
between  what  they  called  their  own,  and 
what  they  now  professed  to  have  held  as 
agents.  It  clearly,  therefore,  comes  within 
the  principle  that  when  an  agent  contracts 
in  his  own  name,  and  does  not  disclose 
his  principal  at  t^e  time  of  the  contract, 
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he  is  personally  bound.  Were  this  other- 
wise, it  would  open  a  wide  door  to  fraud, 
for  if  an  attempt  were  made  to  attach 
liability  to  a  holder  of  shares  he  would, 
though  he  had  received  dividends  and  paid 
calls,  immediately  say  he  did  not  hold 
them  beneficially,  but  for  some  one  in 
Australia.  Under  these  circumatances, 
therefore,  Mestn.  Finlay  ought  to  he  put 
on  the  list  of  eontributoriea  ^— 

Thompson  t.  Spier*^  18  Sim.  469; 
8.  c.  14  Law  J.  Rep.  (h.8.)  Chanc. 
453. 

Story  om  Agenejft  261. 

Mr.  Follett  and  Mr.  Southgate,  for  Hyde 
Clarke,  the  creditors'  repreBent|tive. 

Mr.  SeSwjfn  and  Mr.  Cotton  were  not 
called  on. 

The  Mastbb  or  the  Rolls. — There  it 
no  doubt  of  the  liability  of  an  ^ent  who 
does  not  disdoae  the  name  of  hia  principal. 
I  have  to  consider,  not  a  ease  of  strangers 

contracting  with  each  other,  but  to  ascer- 
tain between  members  what  was  the  con- 
tract of  partnership  between  themselves. 
There  is  also  the  question  between  the 
creditors  and  the  partners.  In  saying, 
therefore,  that  Messrs.  Finlay  are  not 
contributories,  I  do  not  express  an  opinion 
upon  the  question  whether  they  would  or 
not  be  liable  to  creditors  of  the  concern, 
upon  the  principle  that  those  who  allow 
their  names  to  be  held  out  to  the  public  as 
partners  are  liable  to  make  good  the  debt. 
There  is  nothing  in  the  concern  which 
makes  it  illegal  for  a  person  to  become  a 
partner  solely  as  a  trustee.  In  such  case 
his  name  would  only  appear,  and  the  real 
and  substantial  partner  would  be  hia  cestui 
que  trust.  The  rules  contained  in  the  pro- 
spectus do  not  hold  out  to  the  public  that 
a  person  shall  not  be  allowed  to  be  a 
trustee  for  another  ;  and  in  the  evidence 
an  instance  is  mentioned  shewing  that  the 
directors  knew  Mr.  Barclay  held  shares  as 
a  trustee  for  another  person.  Members 
of  the  concern,  therefore,  may  be  partners 
themselves,  but  they  may  hold  shares 
far  others  whose  names  are  not  known 
to  tiie  directors.  There  is  also  no  role 
which  makes  the  validity  of  the  transfer 
of  a  shaie  depend  upon  any  sanction  given 
to  it  by  the  company  itself.    Wen  that 


so,  it  might  he  held  impossible  for  per-, 
sons  to  hold  shares  as  trustees  for  others 
without  the  company  being  aware  that  the 
eestuis  que  trust  were  solvent  and  sufficient 
persons.  But  as  there  is  no  such  rule,  and 
no  rule  that  they  shall  not  hold  as  trustees 
for  others,  there  is  nothing  to  prevent  any 
persons  who  are  nominally  shareholders 
upon  the  book,  holding  shsTea  for  other 
persons  who  would  be  entitled  to  the 
benefit  of  the  concern  and  liable  to  its 
obligadons  as  between  the  partnerB  them- 
selves.  The  trustee  may  be  rich  and  the 
cestui  que  trust  poor,  and  vice  versd  ;  but 
still,  all  such  cases  must  be  considered 
by  the  Court  with  relation  to  the  practice  and 
dealing  of  the  company,  and  the  rules  that 
have  hoea  suietioned  by  them.  Cases  eer- 
tunly  may  arise  in  which  shares  may  be 
repudiated;  but  if  it  is  established  that 
the  shares  were  got  rid  of  to  avoid  the 
liability,  the  party  would  be  placed  on  the 
list  as  a  contributory,  and  he  would  he 
liable  to  the  same  obligationB  as  if  he  had 
not  endeavoured  to  get  rid  of  his  shares. 
There  may  be  difficulty  in  obtaining  evi- 
dence, hut  that  does  not  afiiect  the  prin- 
ciple. In  this  case,  however,  Messn. 
Finlay,  Hodgson  &  Co.  must  be  put  on  the 
list  of  contributories  in  respect  of  the  sixty 
shares  they  admit  to  have  held  benefi- 
cially ;  hut  they  must  not  be  put  on  the 
list  in  respect  of  the  1 ,395  shares  held  by 
them  as  trustees  for  other  persons.  li- 
berty, however,  must  be  reserved  to  Messrs. 
Finlay,  Hodgson  &  Co.  to  contest  the 
winding-up  order.  The  official  assignee 
and  the  creditors'  representative  must  also 
have  their  costs  oat  of  the  estate. 

See  Magee  v.  jitkinson,  2  Mee.  &  W. 
440 ;  B.  c.  6  Law  J.  Rep.  (ir.s.)  Exch.  1 16. 


^  In  re  the  London  and 

KiKDERSLEY.V.C.)      COUNTY  ABSORANCB 

April  27.      *»    COMPAHY,  «  parte 

V.  JOHBS. 

Winding-up  Acts — Contributwies— For- 
feiture of  Shares. 

A.  B,  a  director  and  promoter  o/anw- 
aurance  company,  took  500  shares  in  order 
to  enable  the  company  to  obtain  registration, 
upon  an  understanding  that  he  mat  not  to  be 
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ealled  upon  to  pay  anything  in  retpect  of 
thueshares.    Calls  were  made,  and  a  reso- 
lution was  then  pasted  declaring  the  forfeiture 
of  all  those  shares  upon  which  the  calls  had 
not  been  paid^  hut  payment  of  past  calls  was 
not  requiredt  although  the  directors  had 
power  to  enforce  such  payment.    The  500 
sharet  ( upon  which  no  ealh  had  been  paid) 
were  declared  to  be  forfeited,  and  were 
taken  up  by  ether  parties.    The  directors 
nbsequently  voted  a  sum     money  to  A.  B, 
for  Ma  servieet,  and  compromised  the  queS' 
tien  of  forfeiture  for  thai  mm,  which  was 
only  half  the  amount  of  the  calls  due.  Upon 
the  winding  up  of  the  company,  it  was  held, 
that  A.  B.  was  liable  to  be  placed  on  the 
list  of  contributoriea  in  respect  tff  the  500 
shares. 

A  question  ttsb  raised  in  this  csae  whe- 
tiier  Mr.  Jones  should,  on  the  winding  up 
of  the  London  and  County  Assurance 
Company,  be  placed  upon  Uie  list  of  con- 
tributoriea for  500  shares.  It  appeared 
the  company  was  completely  registered 
on  the  18th  of  October  1851,  and  Mr. 
Jones  signed  the  deed  of  settlement  for 
650  shares,  500  of  which  were  taken  in 
his  name  for  the  purpose  of  enabling  the 
company  to  -get  registration,  and  it  was 
alleged  by  him  that  although  the  500  were 
to  stand  in  his  name,  he  was  not  to  be 
liable  to  make  any  payments  for  those 
•faaies,  but  that  they  were  to  be  got  rid  of 
to  any  persons  who  would  take  them.  It 
appewed  that  Mr.  Jones  and  his  partner 
vere  acting  as  solicitors  to  the  promoters 
of  the  oompany,  and  after  the  company 
waa  formed  his  pu-tner  continued  to  be 
the  solicitor,  and  Jones  became  one  of  the 
directors.  Three  calls  of  55.  each  were 
made  during  the  first  year  upon  the  shares, 
but  Jones  was  not  called  upon  to  pay  his 
calls  upon  the  500  shares.  On  the  19th 
of  October  1853  a  resolution  was  passed 
at  a  meeting  of  the  directors,  at  which 
Jones  was  present,  '*  that  the  secretary  be 
directed  to  write  to  all  those  shareholders 
who  faaTc  signed  the  deed  of  settlement  for 
more  than  100  shares,  to  pay  up  the  calls 
due,  and  in  default  of  payment  widiin 
twenty-one  days,  to  declare  them  forfeited, 
and  the  books  of  the  company  to  be  made 
conformable  therewith."  In  pursuance  of 
this  resolution,  a  printed  circular  was  sent 


to  all  the  shareholders,  including  Jones,  On 
the  30th  of  October  a  fourth  call  of  4f.  6d. 
per  share  was  made.  None  of  these  calls 
were  paid  by  Jones  ;  and  at  a  meeting  held 
on  the  4th  of  January  1854,  Jones  being 
in  the  chair,  a  resolution  was  passed  that 
certain  shares  (including  the  500  shares  in 
question)  should  be  forfeited,  the  proper 
notice  to  pay  the  calls  having  expired. 
The  deed  of  settlement  contuned  a  dause 
providing  that,  notwithstanding  any  for- 
feiture of  shares,  the  directors  might  still 
be  at  liberty  to  require  payment  of  past 
calls ;  but  this  stipulation  was  not  alluded 
to  in  the  resolution  of  1854,  In  the  fol- 
lowing April  a  design  was  formed  to  amal- 
gamate this  company  with  another,  entitled 
**  The  Hercules  Company,"  and  upon  the 
negotiation  respecting  this  amalgamation, 
Jones  resigned  liis  office  as  director  of  the 
company,  on  certain  specified  terms.  On 
the  I4th  of  June  1854,  a  resolution  wai 
passed  to  the  effect  that  all  the  certificates 
for  shares  should  be  called  in  and  new 
certificates  issued.  With  respect  to  the 
600  shures  in  question  no  certificates  had 
ever  been  issued ;  and  in  issuing  new  ones, 
the  old  numbers  registered  in  the  name  of 
Mr.  Jones  were  not  adhered  to,  and  some 
of  these  shares  were  issued  to  three  persona, 
named  Sexton,  Simmons  and  Hayes.  In 
February  1856,  Jones  being  anxious  about 
his  liability  in  respect  of  the  500  shares, 
wrote  to  the  secretary,  requesting  that  they 
might  he  entered  on  the  register  as  for- 
feited shares,  but  the  directors  entertaining 
some  doubt  as  to  the  transaction,  refused 
to  recognise  the  forfeiture.  The  a&in  of 
the  company,  about  this  time,  became  em- 
barrassed, when,  by  the  influence  of  Mr. 
Jones,  a  Mr.  Sheridan  was  introduced,  and 
it  was  arranged  that  he  should  become  the 
managing  director,  and  should  obtain  a 
sum  of  money  for  the  purpose  of  carrying 
on  the  concern,  A  resolution  was  then 
passed  by  the  directors,  that  in  considera- 
tion.of  the  services  rendered  to  the  com- 
pany by  Mr.  Jones,  in  introducing  Mr, 
Sheridan,  a  sum  of  250^  should  be  pre- 
sented to  him,  and  that,  on  account  of  the 
peculiw  drcnmstanees  attending  the  allot- 
ment of  the  600  shares  to  him,  the  sum  of 
250^  should  be  received  by  the  directors 
in  full  discharge  of  all  claims  and  liabiUtira 
in  respect  of  such  shares. 
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Th«  qneftion  now  n^ed  vat  u  to  the 
Talidity  of  the  finfeltnre  fif  the  500  sham, 
and  the  liahility  of  Mr.  Jones  to  he  placed 

upon  the  list  of  contributories  in  respect 
of  them.  No  qaestion  was  raised  as  to 
the  remaining  160  shares  originally  taken 
by  Mr.  Jones. 

Mr,  Olaue  and  Mr.  H.  Humphreys 
appeared  for  the  official  manager ;  and 

Mr.  Bailg  and  Mr*  Roxhttrgh^  for  Mr. 
Jon  es. 

KiKDiBSLXr,  V.C.  —  The  quesUon  hi 
ikA%  ease  is,  whether  Mr.  Jones  is  to  be 
placed  npon  the  list  ftf  eontribntoriet  of 
this  company  in  respect  of  fiOO  shares. 
About  the  other  150  there  is,  as  I  under- 
stand, no  question.  It  appears  that  he 
signed  the  deed  of  settlement  in  October 
1851  for  650,  upon  the  understanding,  as 
he  says,  that  the  500  were  only  to  stand  in 
his  name,  in  order  that  a  sufficient  number 
might  appear  to  have  been  taken  to  enable 
Uie  company  to  obtain  complete  registra- 
tion ;  but  the  intention  was  that  he 
should  not  be  liable  to  make  any  payments 
in  respect  of  those  shares,  but  that  they 
were  to  he  got  rid  of  to  other  penons.  It 
is  impossible  to  justify  such  a  scheme ;  but 
it  seems  he  was  not  the  only  person  who 
took  shares  under  similar  circumstances, 
for  several  others  did  the  same  thing.  This 
Court,  however,  has  nothing  to  do  with  that 
now  ;  but  the  effect  is,  that  notwithstand- 
ing his  intention  and  any  agreement  as 
hetween  himself  and  all  others  who  took 
shares,  he  was  still  liable  if  he  had  not  got 
rid  of  his  liability.  He  seems  to  have  been 
acting  as  solicitor  to  the  promoters  of  the 
company,  and  he  afterwards  became  a 
director,  and  his  partner  continued  to  met 
aa  solicitor.  There  were  three  calls  of  5s. 
each  made  npon  die  shares  in  the  first  year, 
but  Jones  was  not  called  upon  to  pay  any- 
thing in  respect  of  his  500  shares.  Then,  in 
October  1853,  a  resolution  was  passed  by  the 
directors,  at  which  Jones  was  present,  that 
all  those  shareholders  who  had  signed  for 
more  than  100  shares  should  be  called  on 
to  pay  their  calls,  and  in  default  of  pay- 
ment, that  their  shares  shonld  be  forfeited. 
Why  that  resolution  was  confined  to  per- 
sons who  had  signed  for  more  than  100 
shares  it  is  impossible  to  say,  except  that 


it  was  Intended  to  meet  the  case  of  persons 
like  Hr.  Jones,  and  it  is  said  that  the  reso- 
lution was  paued  with  the  object  that  he 
and  others  should  be  discharged  from  all 
liability.  The  circular  was  sent  out  and 
received  by  Mr.  Jones.  There  was  then  a 
further  call  made  of  4s.  &d.  per  share,  of 
which  Mr.  Jones  also  received  notice.  Mr. 
Jones  not  having  paid  the  call  upon  the 
500  shares,  as  indeed  it  was  intended  he 
never  should,  a  resolution  was  passed  that 
the  shares  were  forfeited,  nothing  being 
•aid  as  to  payment  of  the  calls  already 
made,  although  by  the  deed  of  settlement 
it  was  expressly  provided  that  notwith- 
standing forfeiture,  payment  of  calls  might 
stitl  be  enforced.  Subsequen{ly  to  this 
all  the  share  certificates  were  called  in,  and 
new  certificates  were  issued  with  different 
numbers,  and  shares  with  the  same  num- 
bers as  thoie  signed  for  by  Mr.  Jones,  were 
issued  to  seven  persons  named.  Mr.  Jones 
ceased  to  he  a  director,  and  then,  being 
anxious  about  his  forfeited  shares,  wrote  to 
the  secretary  to  have  them  registered  as 
forfeited  ;  but  the  directors  refused  to 
cognise  any  such  forfeiture,  as  they  con- 
sidered it  questionable.  When  proceedings 
were  commenced  for  winding  up  the  com- 
pany, Mr.  Jones  managed  to  introduce  to 
the  directors  a  Mr.  Sheridan,  for  the  pur- 
pose of  assisting  them  in  their  difficulties, 
and  it  was  arranged  that  Sheridan  should 
obtain  a  sum  of  8,0002.  and  should  be- 
come the  manager,  and  a  resolution  was 
then  passed  that  a  sum  of  250^.  should  be 
presented  to  Mr.  Jones  for  introducing 
Sheridan  to  the  company,  and  thus  bring- 
ing, as  it  was  said,  business  and  capital 
into  the  concern ;  and  that,  in  considera- 
tion of  tiie  eireumstanees  under  which  Mr. 
Jones's  signature  had  been  obtained  to  the 
deed  of  settlement  in  respect  of  the  500 
shares,  on  payment  by  him  of  2502.,  that 
sum  should  be  taken  in  full  dischai^e  of 
all  calls  and  liabilities  in  respect  of  sueh 
shares.  The  particular  question  now  is^ 
as  to  the  validity  of  the  forfeiture  of  the 
shares,  and  it  is  very  difficult  to  say  that 
there  ever  was  a  valid  forfeiture.  I  do 
not*  see  how  the  original  resolution,  de- 
claring the  shares  forfeited,  can  be  con- 
sidered valid.  The  only  Intimate  ground 
for  it  was  the  benefit  of  the  company. 
Now  the  company  might  cleariy  hftve 
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declared  him  liable  to  pay  tbe  calls  then 
due,  and  such  calls  as  might  become  due, 
until  the  shares  were  disposed  of;  but  they 
timply  passed  a  resolution  that  the  shares 
ahonld  be  forfeited.  How  could  that  be 
for  the  benefit  of  the  company  ?  The 
■hares  were  not  at  a  premium  ;  otherwise 
there  might  have  been  lome  benefit.  So 
there  could  have  been  no  adrantage  Ae- 
TiTed  by  the  company  from  the  forfeiture. 
No  donbt  Ae  directors  felt  that  Mr.  Jones 
had  taken  the  shares  in  his  name,  to  enable 
them  to  obtain  registration,  and  perhaps 
some  of  the  directors  who  passed  these 
resolutions  had  taken  shares  under  a  simi- 
lar arrangement,  and  perhaps  they  thought 
it  hard  to  hold  him  to  his  bargain ;  but 
even  supposing  the  shares  had  been  at  a 
premium,  it  could  not  be  for  the  benefit  of 
the  company  to  let  Jones  escape  from  pay- 
ing up  the  past  calls  upon  hts  500  shares. 
Then  the  directors  passed  a  resolution,  the 
efilect  of  which  was  to  compromise  the 
transaction  for  2502. ;  but  still,  as  between 
Jones  and  die  general  shareholders  of  the 
company,  it  was  not  competent  for  the 
directors  to  declare  this  forfeiture,  more 
particularly  as  it  appears  that  Jones  him- 
self, and  other  directors  similarly  situated, 
were  parties  to  the  resolution.  It  appears 
to  me,  therefore,  that  as  far  as  relates  to 
the  general  shareholders,  Jones  is  not  dis- 
charged by  the  forfeiture,  and  that  he 
remained  liable.  How  &r  the  directors 
were  justified  in  giving  Jones  a  gratuity 
for  his  services  in  introducing  Mr.  Sheri- 
dan I  need  not  consider,  for  it  is  clear  that 
die  two  transactions  formed  but  one ;  and, 
in  the  best  light  of  viewing  the  matter,  the 
company  got  only  2501,  instead  of  SOOZ., 
which  was  the  sum  due  from  'Jones.  It  has 
been  said,  that  the  shares  originally  taken 
by  Jones  were  actually  passed  to  other  per- 
sons, and  that  consequently  they  could  not 
have  been  delivered  to  him.  One  obvious 
answer  is,  that  there  is  really  no  difference 
between  shares  by  a  mere  alteration  of 
numbers  ;  but  it  was  actually  declared  that 
the  shares  held  by  him  were  forfeited,  and 
upon  that  the  question  of  the  validity  of 
tbe  forfeiture  aslses.  Under  all  the  «ir- 
eamstances,  my  opinion  is,  that  Mr.  Jones's 
name  mast  be  placed  upon  the  list  of  eon- 
tribntories  in  respect  of  these  500  shares. 


M.R.       ^  r 

May  24.  r" 

>  p 

Loans  Justices.  | 
June  22.  ) 


re  THE  NATIONAL  AND 
PROVINCIAL  LIVB  STOCK 
IHBUBANCK  SOCIBTT. 


Winding-up  AeU—TeH  of  Imolveney—' 
Right  to  the  Order— Costs. 

Shareholders  alleged  that  the  eompang 
was  insolvent  and  unable  to  meet  its  debts 
and  liabUilies.  Thejf  alio  alleged  that  the 
acts  of  the  directors  were  not  bond  fide,  and 
that  a  proper  contribution  could  only  be 
obtained  through  the  Court.  They  supported 
the  allegation  by  balance-sheets  prepared  by 
an  accountant,  and  made  an  a^davtt  stating 
their  belief  that  the  allegations  were  true : — 
Held,  at  the  Rolls,  and  ajirmed  by  the 
Lords  Justices,  without  any  affidavit  beii^ 
made  by  the  respondents,  that  the  company 
could  enforce  the  liabilities  arising  from 
the  suhscriptUm  to  the  deed  ;  <&a/,  with  these 
factSf  it  did  not  appear  that  the  eompany 
was  insolvent.  The  p^ition  and  the  appeH 
were  dismissed,  with  costs. 

This  was  the  petition  of  William  Porter, 
John  Hayshe,  and  William  Halt,  severally 
holding  100,  500,  and  900  shares  in  the 
National  Live  Stock  Insurance  Company, 
asking  for  an  order  to  dissolve  and  wind 
up  the  company,  under  the  Winding-up 
Acts,  1848,  and  1840,  and  1857  (1). 

The  company  was  formed,  in  1858,  for 
insuring  the  owners  of  horses,  cattle  and 
other  live  stock,  agunst  loss  from  death  or 
injury  from  accidental  causes,  and  for  in- 
suring fanners  and  others  from  pecuniary 
loss  on  the  live  and  dead  stock  belonging 
to  them  and  insured  in  the  company.  The 
capital  proposed  was  250,0002.  in  100,000 
shares  of  21.  lOs.  each,  with  a  deposit  of 
105.  a  share.  It  was  provisionally  regis- 
tered on  the  11  th  of  May  1853,  under  the 
7  &  8  Vict.  c.  HO,  and  was  completely 
registered  on  the  14th  of  September  fol- 
lowing. 

The  deed  of  settlement  establishing  the 
eompany  and  declaring  its  rules  and  regu- 
lations was  executed  by  various  persons, 
representing  in  the  whole  60,000  shares. 
The  preliminary  expenses  of  establishing 
the  company  amounted  to  5,082/.  18*.  6d, ; 


(1)  11  &  12  Vict.e.4£i  12 &  13  Vict  c.  108; 
20  ft  21  Viet  e.  78. 
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this  snm,  by  the  practice  adopted  {n  the 
formation  ofnewcompaniefltwasdivided  into 
tenths  and  distributed  over  the  successive 
nnmher  of  years.  The  company,  however, 
was  carried  on  at  a  loss  in  1854  of  3402. 
5s.  lOd.,  in  1855  of  l,103i.  5s.  \d.,  in 
1656  of  4,485/.  134.  2d.,  and  in  1857  of 
178/.  Of.  2d.,  making  together  6,507^ 
4«.  Sd. 

The  company's  deed  (sects.  102,  104.) 
also  provided  that  interest  and  diTidenda 
should  be  paid  only  out  of  profits,  and 
that  the  profits  should  he  apportioned, 
one-third  to  the  sbareholders*  one-third  to 
the  policy-holders,  and  one-third  to  the 
reserve  fund ;  but,notwithstanding  that, the 
directors  paid  a  yearly  dividend  of  51  per 
cent.,  in  1854  of  59/.  Qs.  4d.,  in  1855  of 
422/.  13«.  10tf.,in  1856  of  604/.  125.  8i., 
in  1857  of  386/.  12«.  Sd.,  making  together 
1.473/.  Bs.  Zd.,  and  a  total  loss  of  7,9802. 
12<.  6d. 

The  first  directors  also  signed  the  com- 
pany's deed  for  a  number  of  shares- 
Edward  Johnstone,  the  efaairman,  for 
4,000  shares,  and  each  of  the  other  five 
directors  for  S,000  shares  each,  making  in 
the  whole  14,000,  but  none  of  them  paid 
any  deposit  or  any  subsequent  call  on 
more  than  500  shares  (the  amount  neces- 
sary to  qualify  themselves  as  directors 
under  the  deed);  and  in  February  and 
March  1855,  after  it  had  been  ascertained 
that  the  expenses  exceeded  the  income, 
they  cancelled  about  24,000  of  the  shares 
for  which  the  deed  of  settlement  had  been 
•uhscribed,  including  all  the  shares  for 
which  they  themselves  had  subscribed* 
except  the  500  qualifying  them  as  direc- 
tors. No  return  of  the  shares  cancelled 
was  made  to  the  Repatnr  of  Joint-Stock 
Companies  until  March  1858|  so  that  Uiey 
appeared  registered  holders  of  the  shares 
down  to  that  time. 

The  petition  also  alleged  generally,  that 
the  company  was  insolvent,  and  unable  to 
meet  either  its  debts  or  its  liabilities. 

A  large  body  of  shareholders  being  dis- 
satisfied, they,  upon  a  resolution  passed 
at  a  meeting  held  by  them  at  Exeter, 
caused  the  affairs  of  the  company  to  be 
investigated  by  Charles  Wescomb,  an 
accountant  there,  who  made  a  report  under 
three  heads:— 1.  The  formation  of  the 
company,  the  amount  of  shares  subscribed 
for,  and  the  amount  paid  on  account  thereof, 


together  witli  the  cost  of  r^stration  and 

preliminary  expenses.  2.  The  amount  of 
business  done,  and  the  cost  at  which  it 
had  been  transacted.  3.  The  present 
assets  and  liabilities  of  the  company. 
In  summing  up,  he  said—'*  The  losses 
paid  and  the  expenses  incurred  to  this 
date  iiave  not  only  absorbed  all  the  pre- 
miums received,  but  also  72/.  16i.  per 
cent,  of  the  capital.  The  claims  have 
amounted  to  63'7  per  cent.,  eommisuoa 
to  12*73  per  cent.,  law  charges  to  56  per 
cent.,  and  general  expenses  to  30'83  per 
cent.,  making  together  107*89,  or  7*89 
per  cent,  more  than  the  receipts."  The 
amount  charged  for  management,  salaries, 
&c.  in  the  four  balance-sheets,  exclusive 
of  the  amount  charged  to  the  preliminary 
expenses,  were — Directors'  fees,  2,245/. 
19s. ;  auditors,  68/.  5s. ;  local  boards, 
836/.  1 U.  2d. ;  salaries.  3,3672.  Ss.  6d, ; 
district  agents,  2,401/.  lSs,  \  rent,  taxes, 
&c.,  1,571/.  9s.  7d. ;  travelling  expenses, 
2,1682.  6«.  Ud.\  adverdsementB,  514/. 
15«.  id. ;  engraving  and  printing,  1,550/. 
5«.  10i2. ;  posti^s  and  parcels,  &e., 
1.0362. 9s.  lOil.— making  a  total  of  Ifi,76l2. 
8«.  9d.  The  present  assets  and  liabilities 
of  the  company  he  stated  in  the  following 
balance-sheet : — 

£  s. 

To  amount  received  on  34,171 
shires    17,085  10  0 


By  preliminu-y  ex- 
penses  £5,082  18  6 

Leu   written  off 

four  years      ...     3,0X3    8  4 

liosses  on  bnsineu   

Dividende  paid    ... 

BaUooe  


8,049  15  S 

6^07   4  3 

1.478  S  3 

6,055  i  4 

£17,085  10  0 


Awets. 

Balance  aa  above  £GflS5  2 
Less  doubtful  debts  300  0 
BalsDce  loss  of  capital  


Liabilities. 


Shaic  capital 
Other  liabilitiet* .. 


£  s.  i- 

4 

0      5,755   2  4 

...     12,330    7  8 

£18,085  10  0 


17.085  10  0 
1,000   0  0 

£18,085  10  0 


*  Sunu  due  for  salaries,  renl^  taxes,  priuting  and 
legal  eharges. 
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Mr.  Wetoomb  then  reeommended  — 
"  First,  that  all  parties  who  had  ngned 
the  deed  of  settlement  should  be  required 

to  pay  the  deposit  on  the  shares  they  had 
subscribed  for,  which  would  provide  suffi- 
cient capital  to  carry  on  the  affairs  of  the 
company,  and  afford  the  only  chance  of 
preventing  a  stoppage  for  want  of  funds  ; 
secondly,  that  a  second  auditor  be  ap- 
pointed, and  that  copies  of  the  accounts 
be  sent  to  each  shareholder,  at  least  seven 
days  prior  to  the  annual  meeting,  and  that 
these  accounts  consist  of  not  only  the 
halanee-sheeti  ahewing  the  cash  receipts 
and  payments,  but  also  a  caintal  account, 
and  an  account  of  assets  and  liabilities; 
thirdly,  that  no  further  dividend  be  paid, 
except  out  of  actual  profits ;  fourthly,  that 
the  expenses  be  reduced  as  much  as  pos- 
nble  until  the  results  shew  a  profit  in  the 
business  transacted." 

The  petitioners  then  stated  that  they 
believed  the  statements  made  by  Mr.  Wes- 
comb  to  be  true,  and  that  they  believed 
that  if  the  accounts  of  the  company  were 
made  up,  and  all  liabilities  paid  in  respect 
of  policies,  the  capital  would  be  found 
exhausted,  and  that  a  large  sum  was  due 
by  the  company  without  means  of  payment, 
except  by  a  compulsory  process  against 
the  shareholders. 

On  the  19th  of  March  1858  the  dissentient 
shareholders,  at  an  adjourned  meeting  re- 
solved that  the  directors  should  be  required 
to  convene  an  extraordinary  meeting  to 
consider  inter  alia  the  propriety  of  winding 
up  the  company,  and  a  memorial  was  pre- 
sented ;  but  the  directors,  on  the  27th  of 
March,  made  a  call  of  5f.  per  share,  and 
they  made  it  payable  on  the  28th  of  April. 

On  the  S9Ui  of  March  they  addressed  a 
letter  to  the  shareholden,  noticing  the 
meetings  held  by  the  shareholden  at 
Exeter,  complaining  of  the  shareholders 
having  admitted  reporters,  and  stating  that 
they  must  be  held  morally  responsible  as 
regarded  the  libels  published,  and  that  the 
directors  had  placed  the  question  in  the 
hands  of  their  solicitor.  The  directors 
then,  after  alluding  to  the  check  the  meet- 
ing bad  given  to  the  progress  of  the  com- 
pany, sud  that  they  felt  it  incumbent  on 
them,  as  the  only  means  of  effectually 
counteracting  the  evil  tendency  of  such 
reports,  and  thus  protecting  tiie  intomta 


confided  to  them,  to  take  immediate  and 
decisive  measures  for  allaying  such  ffears, 
and  accordingly  they  had  determined  first 
to  take  steps  for  enforcing  present  payment 
of  the  first  instalment  of  lOs.  per  share 
upon  all  existing  shares  on  which  such 
instalment  had  not  yet  been  paid  ;  second- 
ly, to  make  a  further  call  of  Ss.  per  share, 
in  conformity  with  the  notice  forwarded 
therewith ;  that  they  were  satisfied  that 
these  measures  would  secure  ample  funds 
in  hand  for  any  probable  contingency,  and 
thus  restore  the  wavering  confidence  of  the 
public,  and  further,  would  enable  the  so- 
ciety's operations  to  he  extended  so  as  to 
embrace  a  branch  of  insurance  provided  for 
in  the  deed  of  settlement,  which  the  direc- 
tors had  reason  to  believe  would  tend 
greatly  to  advance  the  interests  of  all 
concerned. 

The  directors  accordingly  called  an 
extraordinary  general  meeting  of  the  share- 
holders for  the  14th  of  May,  sixteen  days 
after  the  call  was  made  payable,  at  which 
shareholders  not  having  paid  such  call 
would,  according  to  the  deed  of  settlement, 
be  incapable  of  voting  or  taking  part  in 
the  proceedings. 

The  petitioners  then  said  that  they  be- 
lieved that  the  company  was  insolvent  and 
unable  to  pay  its  debts  and  meet  its  liabili- 
ties ;  that  the  liabilities  on  subsisting  poli- 
cies exceeded  500,000f. ;  that  several  of 
the  subscribers  to  the  deed  of  settlement 
had  not  paid  the  deposits  on  the  shares 
allotted  to  them,  and  that  others  had  paid 
in  part  only,  and  that  proper  contributions 
could  only  be  obtained  from  the  subscribers 
and  shareholders  under  the  Winding-up 
Act. 

This  petition  was  verified  by  affidavit. 
The  respondents,  however,  filed  no  affida- 
vits in  reply  or  explanation. 

Mr.  R.  Palmer  and  Sfr.  Roxburgh^  for 
the  petitioners. — The  Court  would  notallow 
directors  to  treat  their  signatures  to  a  com- 
pany's deeds  as  a  nullity  because  it  was  not 
convenient  afterwards  to  pay  the  call.  In 
this  case  the  directors  assumed  to  cancel 
shares  they  subscribed  for,  and  that  when 
they  had  not  paid  either  the  deposit  or  the 
calls,  which  were  rightly  the  property  of 
the  company.  The  petition  containeda  gen- 
eral statement  that  the  company  was  insol- 
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vent  To  Mtmbluh  insolvency,  the  1 1  &  1 S 
Vict.  c.  46.  t.  8.  bad  fumiihed  certain  tette, 
and  there  was  also  a  general  elauw— "  Or 
if  any  matter  or  thing  shall  be  shewn 
which  in  the  opinion  of  the  Court  shall 
render  it  just  and  equitable  that  the  com- 
pany should  be  dissolved."  The  object 
of  this  was  that  it  should  be  used  as  a  test 
of  insolvency,  and  therefore,  if  the  fact  of 
the  insolvency  were  admitted,  it  certainly 
must  come  within  the  act.  It  was  never 
meant  to  be  said  that  it  was  not  to  have 
any  effect,  or  that  the  particular  defined 
tests  were  to  limit  the  Court  if  it  arrived  at 
the  same  practical  result  by  other  means. 
The  petitioners  here  stated  the  result  of  the 
investigation  into  the  affairs  of  the  com- 
pany,  shewing  gross  mismanagement,  and 
they  also  stated  the  result  of  the  conclusion 
that  the  company  was  in  a  state  of  insol- 
vency and  unable  to  pay  its  debts  and 
liabilities.  The  directors  shrank  from  an- 
swering  the  statements ;  they  preferred 
to  meet  them  without  being  exposed  to 
a  cross-examination.  It  mus^  tiierefore, 
be  taken  as  a  fact,  that  the  company 
was  insolvent  and  unable  to  pay  its 
debts  or  meet  its  liabilities — In  re  the 
Agricultural  Ineuranee  Company  (2).  In 
Ex  parte  Spaehnau  (8)  there  hftd  been  no 
tampering  with  the  capital  to  make  it  im- 
possible consistently  with  the  manner  in 
which  they  acted,  to  make  any  call  of  this 
description.  The  directors  here  had  got 
possession  of  the  funds.  If  they  did  not 
pay,  a  Chancery  suit  was  the  only  mode  of 
getting  the  funds  from  every  person  who 
would  be  bound  to  pay.  To  prevent  attend- 
ance at  the  meeting  to  remove  the  direc- 
tors, they  made  another  call  upon  the 
existing  shares,  to  be  paid  directly  before 
the  meeting,  and  they  excluded  all  who 
had  not  paid,  they  themselves  not  hav- 
ing paid  any  of  the  calls  on  the  1 1,000  shares 
from  the  beginning:  that  surely  would 
satisfy  any  one  that  they  were  not  acting 
bond  fide,  and  were  not  in  a  situation  to 
work  out  a  proper  mode  of  meeting  liabili- 
ties by  a  legitimate  call  bond  fide  made. 
The  directors  here  had  forfeited  their  locut 
Handi  by  an  attempt  to  cancel  S4,000 

(2)  1  Mae.  &  0. 170. 

(«)  1  HiU&Tw.229ii.e.18LawJ.Rep.(a.s.) 
Chsoo.  S61 1  1  Ds  Oex  &  Sm.  <4e. 


shares,  in  a  nttmbar  of  whidi  diey  wen 
interested ;  and  until  that  was  set  right,  no 
eall  could  be  made  upon  the  company. 
That  condition  of  things  tbey  did  not  meet 
by  any  affidavit.  The  petitioners  brought 
forward  these  facts,  and  at  the  same  time 
stated  that  the  company  was  actually  in- 
solvent, and  unable  to  pay  debts  and 
liabilities.  The  11  &  12  Vict.  c.  45.  was 
evidently  intended  to  meet  such  a  case:— 

WiUiana  v.  Pix^e,  ante,  p.-  425. 

In  re  the  Deposit,  ^e.  Asseranee  Cam- 
panfft  <*  parte  Aj/re,  ante,  p.  579. 

Mr.  Seiwyn  and  Mr.  W.  W.  Cooper  siid, 
that  although  it  had  been  asanmed  that 

they  appeared  for  the  directors,  they  did 
not,  but  they  appeared  for  the  company. 
It  was  clear  that  the  directors  were  tiaije 
to  pay  the  10s.  deposit  in  respect  of  the 
shares  taken  by  them,  and  there  wss  not 
an  allegation  in  the  petition  that  they  were 
insolvent. 

The  Kabtbr  of  the  Rolls,  stopping 
the  alignment.-— If  an  order  is  made  to 
wind  up  the  company,  the  fact  of  the  di- 
rectors treating  their  signature  to  the  deed 
of  settlement  as  a  nullity  would  be  mate- 
rial. But  it  is  no  ground  for  wining  np 
the  company  merely  because  the  diceetos 
made  varions  very  flourishing  atatementa 
of  the  affairs  of  the  company.  The  peti- 
tioners may  be  entitled  to  make  the  direc- 
tors liable  for  this  call :  that  would  make 
a  great  difference  in  the  funds  of  the  com- 
pany. The  extraordinary  general  meeting 
was  convened  just  after  the  call  on  the 
shares  ;  it  prevented  many  parties  fnm 
voting,  no  doubt,  but  that  does  not  make 
this  a  ease  for  granting  a  winding-up  order. 
I  shall,  therefore  dismiss  this  petition,  irith 
costs. 

This  petition  was  previously  presented. 
It  was  then  not  properly  advertised,  the 
petitioners  therefore  gave  the  respondents 
notice  that  they  did  not  intend  to  prose- 
cute it.  The  respondents  ex  parte  got 
the  petition  put  into  the  paper,  and  on  the 
8tb  of  May  1858,  when  leave  was  asked 
of  this  Court  to  withdraw  it,  the  respon- 
dents asked  for  the  costs  of  that  petition. 
As,  however,  the  same  petition  was  to  be 
presented  verbatim,  the  mattm  waa  directed 
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to  itand  oTer,  with  an  intimation  from  the 
Court  that,  in  the  event  of  no  new  petition 
being  presented,  two  briefs  would  not  be 
allowed. 

Mr.  Selwyn  now  asked  for  the  addi- 
tional costs  incurred  in  consequence  of 
the  first  presentation  of  the  petition. 

The  Master  of  tub  Rolls.— >I  said 
before  that  I  would  not  allow  the  costs  of 
two  brieb;  the  respondents*  appearance 
on  the  former  occasion  was  not  necessary. 
It  is  not  easy  to  understand  how  there  ean 
be  any  additional  costs,  as  the  petition  asks 
for  the  same  relief.  In  giving  the  addi- 
tional costs,  therefore,  I  shall  except  Uie 
two  briefs,  and  also  any  costs  of  ^e  ap- 
pearance on  the  former  occasion. 

June  22.— -From  the  above  decision  the 
petitionen  qtpealed  to  the  Lords  Justices. 

Mr,  Roxburgh  (who  was  with  Mr.  R, 
Po/mer)  said,  that  if  the  Court  should  be  of 
opinion,  with  the  Master  of  the  Rolls,  that 
the  pieaent  was  not  a  case  for  an  immediate 
present  order  for  absolute  winding  up,  yet 
still  it  was  one  in  which,  under  the  12th 
section  of  the  Act  of  1848  (4),  it  would 
direct  a  reference  to  the  Master  to  inquire 
as  to  the  necessity  or  expediency  of  a  dis- 
solution and  winding  up.  At  any  rate,  it 
was  plain  that  the  misconduct  of  Uie  direc- 
tors had  brought  the  company  within  the 
6th  article  of  the  5th  section  of  that  act, 
which  enabled  a  contributory  to  petition 
for  winding  up,  if  "  any  other  matter  or 
thing  shall  be  shewn,  which,  In  the  opinion 
of  the  Court,  shall  rendo'  it  just  and 
equitable  that  the  company  ihould  he  dis- 
solved.*' 

Mr,  W,  W.  Cooper  (who  was  with  Mr, 
Sslwyn)t  for  the  company,  said,  that  the 
society  waa  in  a  prosperous  condition  ;  in 
the  fourth  year  of  its  existence  its  income 
was  upwards  of  18,000^.,  and  at  the  last 
half-yearly  balance,  on  the  3  ist  of  December 
1657,  it  had  a  large  sum  to  its  credit  at  its 
bankers.  If  all  calls  were  paid  up,  and 
especially  the  calls  made  upon  the  peti- 
tioners, the  position  of  the  company  would 
be  secure.  The  recommendations  of  Mr. 
Veaeomb'a  report  had  been  considered, 

(4)  lift  12  Vict.  c.4i. 
Ksw  Sbries,  XXVII.— Chakc. 


and  sedulously  adopted  by  the  hoard. 
There  had  been  no  affidavits  in  contradic- 
tion of  those  filed  on  the  other  side,  be- 
cause the  company  was  advised  that,  upon 
the  facts  as  they  appeared  there,  no  ground 
existed  for  winding  up  the  company ;  to 
have  filed  afiidavita  in  contradiction  would 
have  occasioned  cross-examination  and 
great  delay,  during  which  time  the  petition 
would  have  been  suspended  over  the  com- 
pany and  seriously  damaged  its  position 
and  prospects. 

[Lord  Justicb  Kniobt  Brdck.— Is  it 
true,  Mr.  Cooper,  that  dividends  have 
been  paid  not  ont  of  profits  ?] 

In  answer  to  that,  clause  102.  of  the 
deed  of  settlement  is  an  answer,  which 
allows  payment  by  way  of  interest  on  the 
paid<up  capital,  at  a  rate  not  exceeding 
bl.  per  cent ;  but  even  in  that  respect 
nothing  has  been  paid  since  1856.  The 
case  of  Ex  parte  Spackmatif  re  the  AgrieuU 
tural  Cattle  Inturanoe  Con^any  (5),  shewed 
the  interpretation  put  upon  Uie  8th  artiela 
of  the  5th  section  of  the  act  of  1848.  It 
is  dear  that  the  proviaons  of  the  aet  were 
not  intended  and  could  not  be  need  to  settle 
controversies  between  individual  share- 
holders and  the  company:  as  appeared 
from  Re  the  Wheal  LoveU  Minii^  Com- 
pany, ex  parte  Wyld  (6). 

Mr.  Roxburgh^  in  reply. — The  payment 
made  by  the  directors  under  colour  of  the 
102nd  clause  of  the  deed  of  settlement  was 
nothing  leas  than  the  payment  of  the 
dividend  when-  there  were  no  profits,  and 
neither  in  SpaeJtman'e  nor  in  WgUPt  ease 
did  such  a  circumstance  exist. 

Lord  Justice  Knight  Bruce. — In  Uie 
ease  before  the  Court  there  may  possibly 
have  been  circumstances  of  ineorrect  or 
imprudent  conduct  on  the  part  of  the 
directors  of  the  eompany,  or  some  of  them, 
which  might  possibly  justify  censure,  and 
which  it  is  to  be  hoped  will  not  occur  again, 
but  that  is  not  the  question  upon  the 
present  petition.  The  company  has  not 
been  shewn  to  be  in  such  a  state  of  insol- 
vency, nor  has  any  other  fact  been  esta- 

(6)  a  Da  Oex  &  3m.  11 ;  s.  c.  18  Law  J.  Rep. 
(n.8.)  Chanc.  261 :  and  m  appeal,  1  M.  &  0. 170| 
s.e.  1  Hall  &  Tw.  229. 

(6)  1  M.  &  O.  I ;  1.6.  18  Law  J.  Rep.  (w.a) 
Chan&189j  IHaU&Tw.  1S£|  1  Mac.  ft  Q.  1. 
4  R 
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blislied  of  a  nature  to  authorize  these 
petitioners  to  seek  for  the  application  of 
the  Winding'Up  Acts,  or  to  entitle  them 
now  to  retire  from  the  eiwagementi  they 
have  entered  into,  or  to  Ssaoeiate  them- 
selves from  a  company  vith  which  it 
must  be  taken  that  Uiey  have  deliberately 
chosen  to  associate  themselves.  I  think 
they  must  abide  the  consequences  of  it ; 
and  unless  something  much  more  important 
shall  occur  than  appears  hitherto  to  have 
occurred — J  mean  important  for  the  pur- 
pose of  winding  up  the  company— the 
company  must  go  on.  I  have  no  incli- 
naUon  to  disturb  the  decision  of  the  Master 
,  of  the  Rollsi  and  do  not  see  my  way  to 
do  so. 

LoKD  JiTSTici  TuiiNEB.  —  The  ease 
depends  upon  the  8Ui  article  of  the  5tb 
section  of  the  original  Winding-up  Act, 
and  that  article  has  been  decid^  by  high 
authority  and  settled  by  that  high  autho- 
rity to  apply  to  cases  ejusdem  generis  with 
those  mentioned  in  the  seven  preceding 
articles  of  the  section.  It  would  be  very 
dangerous  now  to  unsettle  that  decision, 
and  open  the  question  again,  whether  the 
Court  is  to  exercise  its  general  and  un- 
limited discretion  of  dissolving  partnerships 
and  companies,  which  purports  to  have  been 
{^ven  b;  the  terms  of  that  seeUon.  Besides 
this,  I  quite  concur  that  upon  the  true 
construction  of  that  article,  it  must  be  taken 
to  reach  only  those  cases  which  were  ^ludem 
generis  with  those  ttf  the  other  articles — 
cases,  therefore,  in  which  there  is  no 
reason  to  suppose  the  company  solvent 
It  is  true  that  upon  this  petition  there 
is  an  allegation  of  the  insolvency  of  the 
company,  but  the  report  itself  perfectly 
disproves  that  allegation.  The  debts  are 
only  1,0001.,  and  the  contributions  which 
the  company  might  call  up  of  21.  a  share, 
in  respect  of  which  a  call  has  actually 
been  made,  would  provide  abundant  assets 
to  discharge  the  liabilities  which  the  com- 
pany has  to  meet.  There  is  no  insurance 
company  in  the  kingdom  in  which  there 
would  be  assets  sufficient  to  answer  the 
liabilities,  if  those  liabilities,  instead  of 
being  contingent,  were  immediate.  Then, 
it  was  contended,  on  behalf  of  the  peti- 
tioners, that  there  had  been  misconduct  on 
the  part  of  the  directors ;  that  they  had 
cancelled  shares ;  that  they  had  paid  divi* 


dends  out  of  capital,  when  there  had  been 
no  profits,  and  in  other  particulars  also; 
and  that  all  this  is  uncontradicted.  But 
even  if  the  facts  are  so,  the  directors  may 
be  liable,  no  doubt,  to  the  companj;  bat 
these  circumstances  of  misconduct  do  not 
justify  the  Court  in  saying  that  the  com- 
pany is  brought  within  the  provisions  of 
the  5th  section  of  the  act,  and  ordering  a 
winding  up.  There  is  no  ground  for  de- 
parting  from  the  order  which  his  Honour 
has  made,  and  the  petition  must  be  dis- 
missed, and  dismissed  with  costs. 


A^ril^il.}        BELtr.  CLARKE. 

SetUemen^Covenaat  to  heftitatk, 

A  father,  on  the  marriage  of  hit  m, 

covenanted  with  trvateea  to  beneath  one  JuU 
fourth  partof  all  hit  real  and  person^  estate, 
after  payment  of  his  dihtSy  to  the  trustees  of 
the  marriage  settlement^  who  were  to  sell  asd 
convert  the  same  into  money  and  stand  pos- 
sessed of  the  proceeds  upon  the  trusts  of  the 
settlement.  After  the  father's  death,  in  a 
suit  to  administer  his  estate,  it  was  held, 
that  the  eownant  meant  a  fomrtk  in  ft'w 
and  not  a  fourth  m  specie. 

John  Browne  Bell,  upon  the  marriage  eS 
hii  son,  Horace  James  Bell,  with  Eliiabetb 
Frances  Pochin,  joined  in  tbe  marriage 
settlement,  dated  the  2l8t  of  Mareh  1838i 
and  covenanted  with  the  trustees  that  m 
case  either  H.  J.  Bell  or  E.  F,  Pochin, 
or  any  issue  of  the  marriage,  should  be 
living  at  his  death,  he,  J.  B.  Bell,  would, 
by  his  will,  or  by  some  codicil  thereto, 
but  subject  to  the  directions  contained 
therein  regarding  the  management,  sale, 
disposition,  getting  in,  and  realizstion 
of  the  same,  well  and  effectually 
devise  and  bequeatb  unto  the  trustees  or 
the  survivors  or  survivor  of  them,  or  ths 
heirs,  executors,  administrators  or  asngns 
respectively  of  such  survivor,  one  fi^ 
fourth  part  of  all  the  real  and  pawnel 
estate  whatsoever,  of  or  to  which  he,  the 
said  J.  B.  Bell,  or  any  person  or  persons 
in  trust  for  him,  should,  at  the  time  of  tbe 
death  of  bim,  J.  B.  Bell,  be  seised,  poi- 
sessed  or  entitied  in  postetnon,  reveisioii, 


Digitized  by 


Tob-XXnU]         MICHAELMAS  1857  to  MICHAELMAS  1868. 


675 


remainder  or  expectancy,  subject,  as  to 
the  peraonal  estate,  to  one  fall  fourth  part 
of  the  debts  of  J,  B.  Bell,  and  of  bis  funeral 
and  testamentary  expenees,  and  ftsto  tbe  real 
estates,  to  one  fnll  fourth  part  of  so  much 
of  tbe  debts  and  faneral  and  testamentary 
expenses  as  the  personal  estate  of  J.  B. 
Bell  should  he  insufficient  to  satisfy  ;  and 
jn  default  thereof,  that  from  and  imme- 
diately after  the  death  of  J.  B.  Bell,  the 
heirs,  devisees,  executors  or  administrators 
of  him,  J.  B.  Bell,  should  convey,  assign 
and  transfer  one  full  fourth  part  of  all  his 
said  raal  and  personal  estate  whatsoever 
nnto  and  to  the  use  of  the  trustees  of 
the  said  settlement.    And  it  was  thereby 
declared  that  if  3.  B.  Bell  shonld  at 
any  time  or  times  give  or  dispose  of  any 
part  or  parts  of  hia  then  present  or 
ftitare  real  or  personal  estate,  exqeeding 
in  valne  in  the  whole  the  sum  of  1002., 
to  or  in  trust  for,  or  for  the  benefit 
of  any  of  his  children,  or  any  of  their 
respective  issue,  or  any  other  person  or 
persons  whomsoever,  otherwise  than  for  a 
full  consideration  in  money  or  money's 
worth,  to  be  received  by  him  the  said 
J.  B.  Bell,  and  such  gift  or  disposition 
should  take  efiect  in  tbe  lifetime  of  him, 
J.  B.  Bell,  or  after  his  decease,  then  and  in 
every  such  case  the  value  of  the  real  or  per- 
sonal estate  which  shonld  so  have  been  given 
or  disposed  of  without  a  full  consideration 
in  money  or  money**  worth,  shonld,  for 
tile  purposes  of  the  covenant  thereinbefore 
eontuned,  be  considered  as  part  of  the 
person^  estate  of  which  the  said  J.  B. 
Bell  should  die  possessed.    And  it  was 
declared  that  the  trustees  should  stand 
seised  and  possessed  of  the  full  fourth  part 
or  share  of  and  in  the  said  real  and  per- 
sonal estate  of  J.  B.  Bell,  npon  trust,  as 
soon  as  conveniently  might  be  after  the 
decease  of  J.  B.  Bell,  and  under  the  cove- 
nant and  provisions  aforesaid,  as  any  of 
aueh  real  or  personal  estate  should  come 
to  or  be  vested  in  them  or  him  absolutely, 
to  sell  and  dispose  of  the  same  fourth  part 
of  the  lesl  estate  and  of  so  much  of  the 
fourth  part  of  the  personal  estate  of  J.  B. 
Bell  as  shonld  be  in  its  nature  saleable  in 
manner  therein  mentioned ;  and  to  call  in 
and  convert  into  money  so  much  of  the 
residue  of  the  fourth  part  of  the  personal 
estate  as  should  not  consist  of  money,  and 


(subject,  nevertheless,  as  to  the  monies  to 
arise  from  the  sale  of  Uie  fourth  part  of  the 
real  estate  to  the  payment  of  one  fourth 
part  of  such  of  the  debts,  ibneral  and 
testamentary  expenses  of  J.  B.  Bell  as  his 
personal  estate  should  he  insufficient  to 
satisfy)  to  invest  the  money  to  arise  from 
any  such  sale,  calling  in,  or  conversion, 
and  also  so  much  of  the  fourth  part  of  the 
personal  estate  of  J.  B.  Bell  as  should 
consist  of  money,  and  stand  possessed  of 
the  said  trust  funds  upon  certain  trusts  for 
the  benefit  of  H.  J.  Bell  and  Elizabeth  Fran- 
ces his  wife  and  the  issue  of  the  marriage. 
It  was  also  provided,  that  the  trustees 
for  the  time  being  should  have  full  power 
and  authority,  inSi  the  consent,  in  writing, 
of  H.  J.  Bell  and  E.  F.  Fochin,  or  the 
survivor  of  them,  during  their  joint  lives 
and  the  life  of  the  survivor  of  them,  and 
after  the  decease  of  such  survivor,  at  their 
or  his  own  discretion,  to  settle  and  adjust 
with  the  real  or  personal  representatives 
or  representative  of  the  said  J.  B.  Bell,  or 
other  the  person  or  persons  in  anywise  in- 
terested therein,  beneficially  or  otherwise, 
or  any  creditor  or  creditors  of  J.  B.  Bell, 
any  account  or  accounts,  valuation  or 
valuations,  or  other  matter  or  thing  what- 
soever in  respect  of  the  fourth  part  of  the 
real  and  personal  estate  of  J.  B.  Bell,  and 
to  make  uiy  compromise  or  arrangement 
touching  tbe  premises,  or  to  refer  any  dis- 
pute or  difiSsrence  concerning  the  same  to 
arbitration,  as  shonld  seem  to  them  mr  him 
expedient. 

H.  J.  Bell  survived  his  wife  K.  F.  Bell, 
and  afterwards  married  his  second  wife, 
Harriet  Bell.  There  were  two  children  of 
the  first,  and  three  children  by  the  second 
marriage.  H.  J.  Bell  died  in  January  1855. 

J.  B.  Bell  made  his  will,  dated  the  2Srd 
of  May  1855,  and  after  several  specific 
bequests  be  gave  and  bequeathed  to  the 
plaintiff,  his  son  John  William  Bell,  and 
to  the  defendants,  Messrs.  Clariu  and  Bar- 
clay, all  his  interest  in  two  newspaper^ 
cidled  The  News  of  the  World  and  The 
MagnH,  He  however  made  no  devise  or 
bequest  in  satisfhction  of  the  eovmant  con- 
tained in  tiie  indenture  of  setUement. 

The  testator  died  on  the  19th  of  August 
1855,  and  this  suit  was  instituted  for  the 
administration  of  hts  estate,  which  con- 
sisted of  personalty  only. 
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The  qnestion  niaecl  was,  whether  the 
covenant  **  to  gin,  deviie  and  bequeath 
one  fiill  fourth  part  of  all  the  real  and  per- 
sonal estate,"  meant  one  full  fourth  in 
ipecie,  or  one  full  fourth  in  value. 

Mr.  Palmer^  Mr.  Speed  and  Mr. 
VilUen,  for  the  plaintiff. 

Mr.  Lloyd  and  Mr,  Beate$,  for  Mr. 
Clarke. 

Mr.  Teed  and  Mr.  Terrell^  for  Hrt. 
Hanwl,  a  daughter  of  the  testator,  J.  B. 
Bell. 

Mr.  FothU  and  Mr,  Hmg,  for  Harriet, 
the  widow  of  H.J.Bell. 

Mr.  Oreene  and  Mr,  W,  Peormi,  for 
the  trOBtees  of  the  settlement. 

Mr.  F.  T.  White,  for  George  Barclay 
Mansel. 

The  following  cases  were  cited  :— 

Logan  t.  WienhoUy  1  CI.  &  F.  611. 
Alexander  r.  Brame,  19  Bear.  436. 
Stoeken  t.  Stockent  4  Myl.  &  Cr.  95  ; 

s.  c.  7  Law  J.  Rep.  (r.b.)  Chane. 

305. 

Naifler  v.  Wetherell,  9  Law  3.  Rep. 

Cbano.  135;  ■.  c.  4  Sim.  114. 
Qregor  t.  JtTratp,  8  Swanst,  404. 
Lady  E,  Thynne     ike  Earl  of  Glen- 

ffoll,  2  H.L.  Cas.  131 ;  s.  e.  nam. 

Lord  Glengall  v.  Barnard,  1  Keen, 

769;  6LawJ.Rep.(N.8.)Chanc.25. 
teaia  v.  Maddox,  8  Ves.  140 ;  s.  c. 

17  Ves.  48. 
Jones  T.  Martin,  5  Ves.  266{  n.;  s.  c. 

8  Bro.  P.C.  Toml.  ed.  243. 
Randall  v.  Willis,  5  Ves.  261,  268. 
Morgan  v,  Morgan,  14  Bear.  72;  s.  c. 

20  Law  J.  Rep.  (n.s.)  Chane.  109 ; 

4  De  Gex  tc  Sm.  164 ;  13  Bear. 

441. 

The  Mabtkb  of  the  Rolls. — The  ques- 
tion is,  vhethw  an  undivided  fourth  part 
of  the  testator's  real  and  personal  estate  is 
to  he  conveyed  in  specie,  or  whether  it  is 
to  be  such  a  portion  as  shall  be  really  one 
full  fourth  part  in  value.  Undoubtedly 
there  would  be  extreme  inconvenience  in 
holding  the  covenant  to  mean  that  an  un- 
divided fourth  part  of  every  portion  of  the 
property  is  to  be  conveyed  ;  because  if  that 
were  so,  as  the  testator  could  not  bequeath 
or  part  with  any  of  hia  property  except  for 


value,  so  as  not  to  be  affected  by  the  cove- 
nant, the  resnh  would  have  been,  he  could 
not  have  made  a  specific  bequest  of  any- 
thing, such  as  a  watch,  or  a  horse,  or  a  book, 
but  could  only  have  given  three  undivided 
fourths.  That  certainly  is  a  most  incon- 
venient form  of  covenant;  yet,  if  it  were 
clearly  expressed  to  be  the  intention  of 
the  parUes,  the  Court  would  carry  that 
intention  into  effect ;  and  the  observaUons 
of  Lord  Eldon  are  very  just,  that  thia 
Court  must  not  speculate  on  the  difficulty 
of  doing  it,  but  must  really  carry  it  into 
efihet.  But  I  do  not  think  that  this  ia 
the  proper  construction  of  the  covenant. 
In  the  first  place,  it  is  not  a  covenant  to 
convey  **  one  undivided  fourth  part,"  hut  a 
"  full  fourth  part."  If  it  is  to  be  an  actual 
fourth  part — an  undivided  fourth  part~it 
is  not  necessary  to  say  "  full  fourth  part"; 
but  if  you  are  estimating  that  portion  of  the 
property  which  is  to  constitute  a  fourth  part 
of  the  whole,  there  is  a  doubt  about  the 
value :  and  it  must  he  settled  by  giving  the 
party  "  a  fiill  fourth  part."  There  are  other 
parts  of  the  settlement  which  lead  to  thia 
construction.  It  is  provided  that  proper^ 
disposed  of  by  the  testator  in  his  lifetime* 
except  for  valuable  cimsideration,  should, 
for  the  purposes  of  the  covenant,  be  treated 
as  part  of  the  personal  estate.  That  is 
not  consistent  with  the  idea  of  its  bein^ 
an  undivided  fourth  part.  How  are  you 
to  deal  with  the  property  which  he  had 
previously  given,  which  is  to  be  carved 
out  of  the  other  three  undivided  fourth 
parts?  Again,  t^ere  is  the  clause  in  the 
settlement  giving  to  the  trustees  power  to 
compound  debts  due  to  the  testator:  they 
were  to  take  one  full  fourth  of  the  pro- 
perty and  one  full  fourth  of  the  debts. 
If  they  took  one  undivided  fonrth  part  ot 
the  debts,  it  would  be  impossible  to  com- 
pound ;  they  could  only  compound  in  con- 
junction with  the  other  persons.  Itappears 
therefore,  that  the  settlor,  when  he  entered 
into  thia  covenant,  contemplated  that  in 
the  apportionment  of  the  property,  which 
was  to  be  made  before  it  was  realised, 
he  was  givyig  to  the  tmatees  of  the  settle- 
ment certain  debts  due  to  the  estate, — com- 
plete and  entire  debts,  and  not  undivided 
portions,  because,  in  that  event,  it  would 
have  been  impossible  for  them  to  com- 
pound with  the  creditors.    I  think,  there- 
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fore,  the  proper  conatraction  of  the  cove- 
nant is,  that  the  truBteea  are  entitled  to 
what  at  the  death  of  the  testator  was 
actually  the  one  full  fourth  part  in  value 
of  his  real  and  personal  estate ;  and  I 
am  induced  to  arrive  at  this  conclusion, 
because,  unless  that  were  the  construction, 
the  covenantees  might  he  losers,  in  the 
event  of  there  being  a  defalcation  hy  the 
execntorB,  and  property  was  wasted  after 
the  death  of  the  testator,  and  they  would 
only  come  in  for  a  portion  with  the  other 
legatees ;  bot,  if  they  were  creditors,  they 
would  be  enUtled  to  hare  the  amount  of 
their  debt  paid  ont  of  the  assets  of  the 
testator  in  the  first  instance,  to  whatever 
amonnt  it  extended. 


S       B     V  r  C^^S^*"  VESTRY  OP 

«*  ^'t^a*    '\    THE  PARISH  OP  ST.  MARY, 

June  83.  i 

(_  LAHDETH. 

Metropolit  Local  Management  Act^ 
18  ^  19  Viet.  c.  120.  ss.  75,  76,  Construc- 
tion of — Vestry  Board,  Power  g/" — Drainage 
Pipes^hjunetion, 

The  defendant),  in  exereiee  of  the  poaers 
given  to  them  by  the  76(A  section  of  the 
Metropolis  Local  Management  Act,  18^  19 
Viet.  c.  120,  served  the  plaintiff  with  a 
notice,  requiring  him  in  the  construction  of 
the  drainage  to  certain  houses  then  building 
by  hbn  in  their  district,  to  use  pipes  of 
stoneware  of  the  best  quality.  The  plaintiff 
proposed  to  use  pipes  of  Aylesford  faont*- 
/aetwre,  as  coming  within  the  deser^tiim  of 
stoneware  mentioned  in  the  nOtiee,  To  this 
the  defendants  objected^  who  required  pipes 
of  Lambeth  manufacture,  or  of  manufacture 
similar  to  that  of  Lambeth,  to  be  used;  and 
they  refused,  unless  this  tsere  complied  with, 
to  make  an  opening  into  the  main  sewer  for 
ike  plaintiff's  drainage.  The  plaintiff  there- 
upon made  the  opening  himself,  and  com- 
pleted his  drainage  by  means  of  Aylesford 
ptpes:— Held,  the  evidence  of  scientific 
men,  as  to  the  comparative  merits  of  the  two 
wusnufactures  being  ctmfiieting,  that  the  act 
gave  the  vestry  the  right  to  determine  which 
of  the  two  materials  should  be  used ;  and 
the  Cmtrt,  therefore,  refused  an  application 


by  the  plaintiff  for  a  perpetual  injunction  to 
restrain  the  defendants  from  entering  upon 
the  plaintiff's  premises  for  the  purpose  of 
taking  up  the  drainage  works  eoiutructed  bjf 
him  with  the  Aylesford  pipes. 

This  was  an  application  at  the  hearing 
of  the  cause  for  a  perpetual  injunction  to 
restrain  the  defendants  from  entering  into 
the  premises,  eonsisting  of  four  houses  and 
the  land  attached  of  the  plaintiff,  situate 
on  the  eastern  side  of  Spring  Grove,  in 
the  parish  of  St.  Mary,  lAmlKth,  for  the 
parpose  of  taking  np  the  drainage-pipes 
which  the  plaintiff  had  laid  down  for  drain- 
ing such  premises  into  the  common  sewer. 

The  litigation  arose  under  the  following 
circumstances 

The  plaintiff  applied  to  the  vestry  for 
leave  to  connect  his  drainage  with  the 
common  sewer,  and  received  the  usual 
written  authority  to  do  so,  provided  the 
drains  were  constructed  in  accordance  with 
the  following  requisition  contained  in  a 
notice  which  they  had  served  upon  him, 
viz.,  "The  pipes  to  be  stoneware  of  the 
best  quality." 

Discussions  arose  between  the  pluntiff 
and  the  Testry-surveyor  as  to  the  pipes  to 
be  used,  the  plaintiff  stating  that  he  should 
use  the  Aylesford  pipes,  which  the  sur- 
veyor told  him  he  could  not  approve. 
The  plaintiff,  however,  persisted  in  laying 
down  the  Aylesford  pipes,  and  connected 
them  with  the  common  sewer. 

On  the  2Srd  of  December  1857,  the 
surveyor  gave  the  plaintiff  written  nodce 
to  take  up  and  re-construct  his  drainage, 
and  that  otherwise  the  vestry  would,  at 
the  expiration  of  fourteen  days,  in  exer- 
cise of  the  powers  given  them  by  the 
statute,  18  &  19  Vict.  e.  120.  ss.  75,  76, 
cause  the  work  to  he  done,  and  cause  the 
expenses  to  he  charged  to  the  plaintiff. 
The  plaintiff  then  filed  the  hill  in  this  suit, 
charging  that  several  members  of  the  vestry 
were  manufacturers  of  Lambeth  drainage- 
pipes,  which  were  the  pipes  which  the 
vestry  wished  the  plaintiff  to  use,  and  that 
the  Aylesford  pipes  were  less  brittle  than 
the  Lambeth,  and  more  uniformly  true  in 
shape,  and  equally  fit  for  drainage  pur- 
poses with  the  pipes  made  at  the  Lambeth 
potteries,  and  that  moreover  they  were 
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extenaively  uied  in  the  diitiieU  of  Bel- 
gravia,  and  Harylebonet  and  in  the  dty  of 
London,  and  in  QoTernment  worics,  and 
•eeking  the  injunction  above  mentioned. 

The  plaintifT,  in  Januarjr  1858,  applied 
for  an  injunction  bjr  motion,  wliicfa  was 
refused  by  this  Court,  and  afterwards,  upon 
appeal,  by  the  Lordi  Juitices — lee  ante, 
pp.  388,  392. 

The  cause  now  coming  on  for  hearing, 
there  was  the  same  conflict  of  evidence  as 
upon  the  hearing  of  the  motion,  as  to  which 
of  the  two  kinds  of  drainage-pipes  was  the 
best.  The  jurisdiction  of  the  Testry  to 
impose  such  stringent  rules  on  the  occu- 
piers of  houses  was  discussed,  and  the 
question  was  raised,  as  npon  the  hearing 
of  the  motion,  wfaetiier,  in  this  particular 
case,  these  roles  had  been  capriciously  en- 
forced. 

Mr.  Baeon  and  Mr.  Sehomherg  were 
heard  for  the  plaintiff. 

Mr.  Maiins  and  Mr.  Speed  i^peared 
for  the  defendants,  but  were  not  called 
upon. 

Stdart,  V.C.  said,  the  question  was, 
whether  the  Testry  had  jurisdiction  under 
the  18  &  19  Vict.  c.  120.  ss.  75,  76,  to 
order  stoneware  pipes  to  he  used.  He 
thought  they  hsd.  Had  the  plaintiff, 
then,  complied  with  the  order  of  the  de- 
fendants? Had  he  used  "stoneware  pipes 
of  the  best  quality"?  Upon  the  evidence 
it  appeared,  according  to  some  testimony, 
that  the  Aylesford  pipes  were  stoneware. 
According  to  other  testimony  they  were 
not  improperly  described  as  glazed  earthen- 
ware pipes.  On  the  whole,  he  thought  the 
vestry  bad  not  exercised  a  capricious  dis- 
cretion, and  that  the  plaintiff  had  not 
complied  with  the  relation  of  the  vestry. 
He  must,  therefore,  dismiss  the  bill,  and, 
tiiough  not  entirely  satisfied  with  the  con- 
duct of  the  defendants  in  reference  to 
certain  overtures  for  a  compromise  made 
by  the  plaintiff,  he  on  the  whole  was  of 
opinion  that  it  should  he  dismissed,  with 
costs. 

Bill  dimisaedf  with  eostSf  aceordingh/. 


Wood, 
June 


I,  V.C.) 
5,23.  i 


BAmaOW  f .  BABBOW. 


Baron  and  Feme— Specific  Performance 
—Suit  by  Wife-~Eleetion — Jurisdiction. 

A  married  woman  having  instituted  a  tuil 
and  obtained  a  decree  for  specific  perform- 
ance of  a  contract  entered  into  by  her_  hus- 
band, for  the  settlement  of  her  estate^  cannot 
afterwards  repudiate  the  contract;  for,  by 
instituting  the  suit,  she  gives  the  Court  Juris- 
lUetion  to  bind  her  interests,  and  it  is  no 
obfection  that  this  has  not  been  done  by  deed 
acknowledged  under  the  Fi»e»  and  Reeo- 
verioM  Act, 

By  a  seUlement  dated  the  10th  of  De- 
cember 1834,  and  made  in  contemplation 
of  a  marriage  which  waa  shortly  afterwards 
solemnized  between  Robert  Knapp  Barrow 
and  Mary  Adams,  then  a  minor,  R.  K, 
Barrow  covenanted  that  in  case  the  mar- 
riage should  take  effect,  he  and  his  wife 
would,  within  a  month  after  she  should 
come  of  age,  at  the  proper  costs  and  charges 
of  the  said  R.  K.  Barrow,  surrender  cer- 
tain copyhold  premises,  of  which  she  waa 
tenant  in  tul,  to  the  use  of  the  trustees  of 
the  settlement,  who  should  stand  seised 
thereof,  npon  trust,  during  the  joint  lives 
of  R.  K.  Barrow  and  Mrs.  Barrow,  to  pay 
die  rents  to  her  separate  use,  without 
power  of  anticipation,  and  after  the  decease 
of  R.  K.  Barrow,  if  she  should  survive  him, 
to  permit  her  to  receive  the  same  during 
her  life,  and  after  the  death  of  the  survivor 
of  them,  in  trust  for  the  children  of  the 
marriage  as  Mrs.  Barrow  should  appoint, 
and  in  defoult  of  appointment,  equally. 

Nothing  was  ever  done  in  performance 
of  the  covenant  contained  in  the  settle- 
ment, and  Mrs.  Barrow  still  remained 
tenant  in  tail,  on  the  (»urt  roUs^  by  her 
maiden  name. 

There  were  several  children  of  the  maiu 
riage. 

In  1850  Mrs.  Barrow  joined  with  her 
husband  in  exercising  a  power  of  revoca- 
tion as  to  part  of  the  premises  comprised 
in  the  settlement,  and  in  mortgaging  thera 
for  2,700^.,  and  the  equity  of  redemption 
was  afterwards  conveyed  to  him. 

In  September  1853  a  separation  took 
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place  between  R.  K.  BaTrow  and  Mn.  Bar- 
row, and  from  that  time  until  the  filing  of 
the  bill  in  September  1854,  R.  K.  Barrow 

received  the  rents,  and  refused  to  take  any 
steps  towards  the  completion  of  the  surren- 
der and  admittance  contemplated  by  the 
settlement.  Under  these  circumstances, 
a  bill  was  filed  by  Mrs.  Barrow  against 
R.  K.  Barrow  and  Thomas  Cox  Barrow, 
the  surviving  trustee  of  the  settlement,  for 
specific  performance  of  the  covenant,  for  the 
appointment  of  a  new  trustee,  and  an  ac- 
count  of  the  renta  received  by  the  defen- 
dan  ts ;  and  by  the  decree  made  in  the  cause, 
on  tbe  4th  of  December  I8S5,  William  Fo»< 
ter  was  appointed  a  trustee,  jointly  wit^  T. 
C.  Barrow,  and  it  was  ordered  that  the  de- 
fendant R.  E.  Farrow  should,  at  his  own 
cost,  concur  with  theplaintiffin  surrender- 
ing the  premises  to  the  use  of  the  trustees, 
who  should  procure  admission  thereto,  and 
that  R.  K.  Barrow  should  pay  the  costs  of 
the  admission  other  than  the  fine.  An 
account  was  also  directed  to  be  taken  of 
the  renta  received  by  R.  K.  Barrow,  and 
the  fine  upon  admission  and  the  costs  of  Uie 
suit  vera  directed  to  be  raised  by  sale  or 
mortgage  of  a  iuffleient  part  of  the  pre- 
mises. 

R.  K.  Barrow  died  on  the  lit  of  Janu- 
ary 1856,  and  on  the  12tfa  of  January 
1 857  the  suit  was  revived  against  Robert 
Knapp  Barrow  the  younger,  his  executor. 
A  sum  of  1622.  3s.  was  certified  to  be  due 
from  him,  but  he  died  insolvent,  and  the 
accounts  were  waived  against  the  executor. 
The  total  amount  of  costs  to  be  raised  pur- 
suant to  the  decree,  was  572/.  5«.  11<2.,  in 
addition  to  the  fines. 

The  plaintiff  now,  on  being  applied  to 
to  concur  with  the  trustees  in  taking  the 
necessary  steps  for  having  the  amount  of 
the  costs  and  fines  raised  and  applied,  and 
for  carrying  tbe  decree  into  effect,  declined 
to  do  so,  being  advised  that  tlie  settlement, 
tbe  subject  of  the  suit,  and  the  decree 
made  in  that  suit,  were  in  no  way  binding 
upon  her,  and  she  claimed  the  property  as 
her  own,  fnt  from  the  settlement  and  the 
decree. 

Thomas  Cox  Barrow  and  the  infant  chil- 
dren of  the  marriage,  then  presented  a 
petition,  praying  that,  notwithstanding  the 
direction  for  the  admission  of  T.  C.  Barrow 
and  Foster  as  trustees,  T.  C.  Barrow  alone 


might  be  at  liberty  to  procure  himself  to  be 
i^mitted  tenant  (the  custom  ff  the  manor 
only  permitting  one  person  at  a  time  to  be 
admitted  tenant  of  the  same  tenement), 
and  that  the  plaintiff  might  be  ordered  to 
surrender  the  premises  accordingly,  and 
that  all  necessary  parties  might  concur  in  a 
sale  or  mortgage,  for  the  purpose  of  raising 
the  costs  and  fines. 

Mr.  Rolt  and  Mr.  Bagshawe,  jun.,  in 
support  of  the  petition,  contended  that  the 
plaintiff  having  instituted  the  suit,  and 
even  revived  it  after  tbe  death  of  her  hus- 
band, was  bound  by  the  decree,  and,  hav- 
ing elected  to  take  the  benefit  of  the  «>n- 
tract,  could  not  now  repudiate  it. — 

Wake  V.  ParAer,  2  Keen,  59  \  s.  c.  7 

Law  J.  Rep.  (n.s.)  Chanc.  93. 
miion  V.  Hill,  25  Law  J.  Rep.  (h.b.) 

Chanc.  156. 
Derhyshire  v.  Home,  3  DeGex,  M.  &  O. 

80  ;  s.  c.  5  De  Gex  &  Sm.  702. 
Burke  V.  Crosbie,  1  Ball  &  B.  469, 502. 
Mallaek  t.  Oalton,  3  P.  Wms.  352. 
Jordan  v.  Jonett  2  Ph.  170 ;  s.  c.  16 
Law  J.  Rep.  (n.b.)  Chanc.  93. 

Mr.  W.  M.  Janet  and  Mr.  Stiffe,  for 
the  plaintiff,  aigued  that  then  was  only 
one  mode  by  which  a  married  woman  could 
dispose  of  her  real  estate,  and  that  not 
having  been  pursued  here,  the  Court  had 
no  jurisdiction. 

[Wood,  V.C.  referred  to  Ardetoife  v. 
£Mne/(l).] 

A  married  woman  could  not  appoint  a 
solicitor  or  counsel  to  hind  her  real  estate, 
nor  could  she  bind  it  by  a  deed  ugned  by 
herself,  nor  by  a  bill  in  Chancery. 

Lattenee  v.  TVemey,  1  Mac.  &  Qor. 

551 ;  8.  e.  2  Hall  &  Tw.  115. 
Field  V,  Moortj  25  Law  J.  Rep.  (h.8.) 

Chanc.  66. 
RtAinton  v.  Wheelright,  6  De  Gex,  M. 
&  G.  535 ;  B.  c.  25  Law  J.  Rep.  (n.8.) 
Chanc.  385. 
Savill  V.  Savill,  2  Coll.  721. 
Campbell  v.  Ingilby,  1  De  Gex  &  Jo. 
393  ;  8.  c.  26  Law  J.  Rep.  (h.s.) 
Chanc.  654. 
Boughton  v.  BougkUm,  2  Yes.  sen.  12. 

(1)  a  Diek.  468. 
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De  la  Oarde  v.  £mipri2iv,  6  Beav.  844; 
8.  e.  12  Law  J.  Rep.  (k.8.)  Chane. 
473. 

BaUman  t.  Ladg  Aau,  1  Don,  285. 

Mr.  Craeknall,  for  the  personal  repre- 
sentative of  R.  K.  Barrow,  referred  to— 
Lady  Elibank  v.  MontoUeu,  5  Ves.  737. 
Baldwin  t.  Baldwin,  5  De  Oex  &  Sm. 
319. 

/Vnflw  V.  Taylor,  2  Rush.  &  M.  190  j 
s.  c.  2  Law  J.  Rep.  (k.b.)  Cbanc.  99. 

Bortcm  r.  Barton,  16  Sim.  562  ;  i.  c. 
18  Law  J.  Rep.  (n.s.)  Chane.  319. 

Afr.  Rok  replied. 

June  28.— Wood,  V.C*,  after  stating  the 
facts  of  the  case,  said — The  main  point 
which  was  argued  on  the  part  of  Mrs. 
Barrow  was,  that  she  could  not  paas  an 
interest  in  real  estate  otherwise  than  by  deed 
acknowledged  under  the  Fines  and  Reco- 
veries Act,  and,  therefore,  was  not  bound 
by  the  decree  obtained  in  a  suit  instituted 
by  herself;  and  this  argument  was  founded 
principally  upon  the  case  of  Field  y,  Moore, 
which  was  cited  as  an  authority  that  the 
Court  could  make  no  decree  binding  on  a 
married  woman,  and  that  she  must  be  held 
fl%e  from  all  responsibility  arising  from  a 
suit  instituted  on  her  behalf.  If  ^is  view 
were  to  prerait,  there  would  be  no  means 
of  providing  for  the  costs  directed  by  the 
decree  to  be  raised,  and  all  the  money 
which  she  has  received  under  the  decree 
would  have  to  go  for  nothing  at  all. 
Looking  very  carefully  through  Fieid  t. 
Moore,  I  cannot  see  anything  in  that  case 
to  justify  any  such  proposition.  That  was 
the  case  of  a  ward  of  Court,  married  with- 
out leave,  and  the  Court,  in  the  exercise  of 
its  duty,  ordered  a  settlement  to  be  made 
in  such  a  manner  as  wholly  to  exclude  the 
husband  from  all  interest  in  bii  wifb's 
property.  The  settlement  directed  to  be 
made  gave  the  wife  the  power  to  appoint 
in  favour  of  any  one,  except  the  husband. 
The  settlement  was  not  acknowledged 
pursuant  to  the  statute,  and  upon  the  ques- 
tion as  to  the  validity  of  an  appointment 
made  by  her  under  the  power,  it  was  held, 
that  no  valid  settlement  of  a  female  infant's 
real  estate  could  be  made  upon  her  mar- 
riage, either  by  virtue  of  any  agreement 


by  her  or  her  panntt  or  guardians,  or  by 
the  authcnity  of  this  ConrL  On  the  other 
hand,  there  is  abundance  of  authority  to 
shew  that  this  Court  does  deal  with  the 
interests  of  a  married  woman,  indepen- 
dently of  the  particular  mode  prescribed  by 
the  Fines  and  Recoveries  Act.  There  are 
several  cases  in  which  she  has  been  called 
upon  to  elect,  and  a  conveyance  has  been 
decreed  in  respect  of  the  election,  the  ground 
of  these  decisions  being  that  no  married 
woman  can  be  allowed  to  eommit  a  fraud 
any  more  than  any  otbH*  person.  Jrdesoife 
T.  Betuui  was  sncfa  a  case.  A  simpler  case 
of  fraud  than  that  was  Savage  v.  Foster  (2), 
where  a  married  woman  having  encouraged 
a  purchaser  to  bny  an  estate,  he  was  held 
entitled  to  hold  it  against  her.  In  Jaekto* 
V.  Hobhonte{S),  money  was  settled  to  the 
separate  use  of  a  married  woman,  nith- 
oot  power  of  anticipation,  and  she  and 
her  husband  procured  the  plaintiff  to  join 
them  as  surety  for  securing  payment  of  an 
annuity  charged  on  the  fund.  It  was  there 
said  that  she  was  guilty  of  fraud  in  con- 
cealing the  clause  against  anticipation,  and 
Lord  Eldon  observed  that  the  question  of 
fraud  was  in  reality  immaterial.  The  ease 
of  Savage  t.  Foster  was  pressed  upon  him. 
as  was  also  WatU  t.  Creswe/I  (4),  which 
was  the  case  of  an  in&nt  tenant  in  tail. 
Sir  John  Leach,  in  reply,  urged  that  Savago 
T.  Foster  did  not  apply,  and  Lord  Eldon 
adopted  that  view.  He  said,  "  In  the 
cases  referred  to  of  a  married  woman 
having  a  power,"  (that,  of  course,  should 
be  power  to  convey)  *'  and  of  an  infant, 
they  are  capable  by  law  of  conveying; 
the  act  of  the  latter  being  only  voidable 
on  his  attaining  full  age.  But  the  present 
case  is  different,  the  married  woman  hav- 
ing no  power  to  make  a  conveyance." 
For  be  had  previously  sud,  '*  Supposing 
tlie  omission  to  be  clearly  the  wife's  per- 
sonal fraud,  the  question  has  reference 
not  only  to  her  inteiest,  hot  to  the  inten- 
tion of  die  authorofthesettlement;  and  it 
becomes  a  very  material  point  to  determine 
whether  the  Court  will  suffer  the  firaud  of 
the  wife  to  give  her  a  power  of  alienation 
against  the  intention  of  the  settlor.    I  am 

(2)  9  Mod.  ZS. 
(8)  1  Her.  48!t. 

(4)  9  Vin.  Abr.  415 ;  s.  c.  8  Mod.  SS,  96,  97. 
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Aon^y  iadinecl  to  think  that  It  never 
orald  luTe  due  effirat.**  It  amiem,  there* 
tan,  that  a  married  woman  it  entitled  to 
take  tfoj  possible  advantage  of  her  po- 
titioD ;  bat  it  woald  go  to  the  Teiy  root  of 
tbe  jurisdiction  of  this  Court  in  matters  of 
fiind,  if  I  were  to  allow  her  to  retain  the 
benefit  of  tbe  decree,  and  to  say  that  she 
ii  not  now  to  perform  the  obligation,  be- 
ante  tbe  apeculation  has  not  turned  out 
to  profitable  as  she  expected.    So  far  was 
Lnd  Justice  Tomer,  in  Field  v.  Moore^ 
from  denying  tbe  cases  of  election,  that  he 
aid,  speaking  of  tbe  instances  in  which 
tte  equitable  inttfeets  of  married  women 
woe  held  hound  hy  deereei.  "  All  those 
osies  were  either  eases  in  which  the  Conrt 
nfined  a  i%fat  wfaieh  was  paramount  to 
ttst  of  Ae  married  woman,  or  a  ri^t 
vtid  the  married  woman  herself  had  duly 
msted,  or  they  were  cases  of  election  in 
vbieh  the  interests  of  other  persons  were 
wmeemed.    Cases  of  the  first  class  are 
wfaoUj  different  from  those  of  settlements 
Bade  by  the  Court  upon  the  marriage  of 
its  infant  wards  ....  And  the  cases  of 
election  are  equally  inapplicable  to  a  case 
like  tbe  present.    If,  upon  the  marriage 
of  the  ward,  a  settlement  was  made  by  the 
betband,  it  is  posaible  that  some  case  of 
Section  might  arise,  as  in  the  case  of  Savill 
T.  8nM  i  but  in  this  case/'— «id  this  ia 
As  part  I  particularly  wish  to  notice,-— 
"tbeie  was  no  settlement  by  tbe  husband, 
and  the  marriage  was  a  gross  ccmtenipt  of 
Court.   The  (^nrt  deprived  the  husband 
of  tbe  interest  which  he  took  hy  the  mar- 
riage in  the  real  estate  of  the  wife,  and 
settled  that  interest  for  tbe  benefit  of  the 
wife ;  and  the  act  of  the  Court  in  depriv- 
ing the  hnsband  of  his  interest,  certainly 
mild  not  be  made  the  foandation  of  a  case 
of  election  against  the  wife."   The  case 
before  me  is  of  an  entirely  different  charac- 
ter.  If  the  plaintiff  has  chosen  to  take 
Ae  benefit  of  the  contract,  she  must  take 
it  as  it  standa.  .  The  consideration  for  the 
acttlanentwM  an  mndi  the  benefit  of  the 
AiUmi  aa  the  lifs  interest  of  the  husband 
ia  mmainder.    For  these  eonsiderationa, 
be  consented  to  give  up  his  marital  rights. 
She  was  perfectly  free  to  accept  or  reject 
the  proposal,  but  she  insisted  upon  having 
tbe  covenant  performed ;  she  has  obtained 
a  decree,  and  the  rents  have  been  paid  to 
Hew  Snns,  XXVII.— C'HAio. 


her  nnder  the  decree,  and  how  can  I  pos- 
sibly after  that  say  tiiat  the  deowe  is  not 
to  be  carried  into  effect  f  She  has  taken 
her  choice,  and  her  choice  turns  out  to  be 
a  bad  one,  by  the  death  of  her  husband 
within  a  montii  after  the  decree.  It  was 
the  case  of  a  simple  contract  hy  the  hus- 
band, to  be  performed  or  not  at  the  option 
of  the  wife.  She  has  exercised  that  option, 
and  it  is  too  late  now  to  say  she  will  not 
abide  by  it.  There  is  no  analogy  to  the 
eases  where  there  has  been  a  reference  to 
the  Master  to  inquire  what  is  a  proper 
settiement,  and  the  lady  has  then  been 
allowed  to  waive  her  equity.  There  must 
be  an  order  that  the  plaintiff,  Mary  Bar- 
row, do  ooneur  with  the  trustees,  William 
Foster  and  T.  C.  Barrow,  in  procuring  the 
admission  of  them  or  one  of  them  to  the 
copyhold  premises  in  the  indenture  of  the 
lOtii  of  December  1834  mentioned,  in  order 
that  tbe  same  may  be  held  upon  the  trusts 
of  the  said  indenture,  with  liberty  to  apply 
at  chambers  as  to  which  of  the  trustees  is 
to  he  admitted  in  ease  of  the  lord  refusing 
to  admit  both.  _ 

April  22,  23 ;  >    BOURDILLON  V.  IU>CHB. 

May  27.  y 

Solicitor  and  Client-^Partnership — Bu- 
tiness  of  Solicitor — Receipt  of  Monejf — 

It  it  well  settled  that  it  is  not  within  the 
ordinary  business  of  a  solicitor  to  receive 
purehasc'tnoney  belonging  to  his  client,  or 
money  due  to  him  on  mortgage^  nor  to  receive 
money  from  him  for  the  purpose  of  invest- 
ment generally,  and  one  partner  is  ttof  UabU 
for  the  misapplication  of  money  so  reeeioed 
by  aniaher  without  his  privity, 

Secna-^J^e  the  money  is  received  for 
the  purpose  of  being  invested  on  a  partievdar 
security. 

Under  the  will'  of  William  Benedict 
Bourdillon,  certain  trust  monies  were 
vested  in  trustees,  now  represented  by  the 
plaintiffs,  upon  trusts  for  investment  and 
to  pay  the  income  to  Mary  Bourdillon,  the 
testator's  widow,  for  life,  with  remainder 
4B 
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to  his  daughter  Catherine  Bonrdillon,  for 
life,  with  remainder  over.  Garrard  Roche 
«nd  Rkhard  Plowman  were  the  solioitora 
Id  the  tmsteei,  bnt  Roche  wu  the  partner 
who  principally  attended  to  the  hnsiness 
«f  the  tmat.  Part  of  the  tmit  fond  con- 
•iited  of  2,000<.  lent  on  mortage  to  one 
Miat,  and  in  1828  the  mortgagor  being 
about  to  redeem  the  mortgage  and  sell  the 
premtaet  to  one  Bailey,  Roche  recom- 
mended that  the  mortgage  money,  when 
paid  off,  should  be  reinvested  in  a  mort- 
gage of  copyhold  premises  in  Tottenham 
Court  Road,  and  to  this  the  trustees  as- 
sented. The  draft  of  the  conveyance  to 
Bailey  was  then  prepared  and  rahmitted 
to  Messrs.  Roche  &  Plowman,  who 
approved  thereof,  the  memorandum  of 
approval  being  tn  Plowman's  handwriting. 
On  the  9th  of  Febmaryi  the  purchase  was 
eon^leted  at  the  office  of  Roche  &  Flow- 
man,  and  the  mortgage  money  was  paid 
to  Roehe,  who  afterwards  represented  to 
the  tmsteei  that  it  had  been  invested  aa 
agreed,  and  paid  the  interest  to  them  half- 
yearly,  it  being  stated  in  the  receipts  that 
the  amount  received  was  for  interest  on 
3,0001.,  lent  on  mortgage  of  copyholds  of 
inheritance  in  Tottenham  Court  Road. 
Roche  died  intestate  in  1854,  and  it  was 
then  discovered  that  the  2,000i.  had  never 
been  invested,  but  that  Roche,  whose  estate 
was  insolvent,  had  misapplied 'the  money. 
The  bill  was  filed  against  the  representa- 
tive of  Roche,  and  ^so  against  Plowman, 
stadng,  among  other  things,  that  Roche 
&  Plowman  received  the  money  by  per- 
mission of  their  elients  for  the  purpose  of 
investing  it  in  the  new  mortgage,  and  that 
they,  "such  co-partners  aa  aforesaid,  in- 
stead of  investing  the  said  sum  of  2,000/. 
so  received  by  them  as  aforesaid,  upon  the 
security  of  a  mortgage  of  such  copyhold 
premises  as  aforesaid,  or  otherwise,  ac- 
cording to  their  undertaking  and  represen- 
tation in  that  behalf,  for  their  said  clients, 
have  without  the  privity  or  consent  of  the 
plaintiffs  or  either  of  them,  applied  the 
same  sum  so  received  by  them  as  afore- 
said to  their  own  use  and  purposes."  The 
bill  then  prayed  that  it  might  he  declared 
that  Plowman  and  also  the  estate  of  Roehe 
were  respectively  liable  to  make  good  and 
pay  the  2,0001.  and  interest,  and  that  an 
account  might  be  taken,  and  the  defen- 


dants respectively  might  be  ordered  to 
pay  what  should  be  found  due. 

Plowman,  by  his  answer,  denied  all 
knowledge  of  die  transaction  in  qinstioD, 
and  stated  that  a  close  intima^  had*  exist- 
ed, for  muy  years  prerions  to  the  eom- 
meneement  of  the  partnerahip,  between 
Roche  and  the  Bourdillon  family  ;  that 
Francis  Bourdillon,  one  of  the  tmstees, 
frequently  dined  at  his  table,  and  was  in 
the  constant  and  almost  duly  habit  of 
calling  at  the  office  to  converse  with  him 
on  private  matters  ;  that  Roche  was 
always  consulted  by  Francis  Bourdillon 
and  the  other  members  of  the  Bourdillon 
family,  and  he  exclusively  attended  to 
their  business;  they  never  asked  to  see 
Plowman,  and  they  uniformly  addressed 
their  letters  to  Roche  penonally,  and  not 
to  the  firm ;  and  all  lettns  written  by  Rodie 
•n  the  hnsinesi  were  written  in  hii  own 
individual  name,  and  not  in  the  name  of 
the  firm.  No  charge  was  made  by  Roche 
fbr  any  bnsinesa  connected  with  die  pay- 
ments of  interest,  and  the  payments  them- 
selves were  made  by  cheques  on  his  private 
bankers.  He  fiirtfaer  stated,  that  he  never 
had  the  least  suspicion  that  the  3,0002, 
had  ever  come  into  Roche's  hands ;  and 
insisted  that  if  the  said  sum  was  received 
by  Roche,  as  appeared  by  an  entry  in  his 
private  banking  book,  it  was  pud  to  him 
by  Francis  Bonrdillon,  one  of  the  trustees, 
as  his  private  agent  or  friend,  and  not  in 
any  way  to  the  firm ;  that  it  was  not  within 
the  scope  of  the  bnainesa  or  partnenhip 
to  receive  money  from  or  on  aoeonnt 
any  client  for  the  purpose  of  keefung  the 
same  pending  any  negotiation  for  invest- 
ment or  purchase,  nor  did  the  partnership 
ever  do  so,  and  that  it  was  not  till  after 
Roche's  death  that  he  had  the  slightest 
means  of  access  to  his  banker's  books, 
they  being  scrupulously  kept  by  him 
with  other  private  matters,  loeked  up  in 
a  private  drawer,  to  which  he  alone  had 
access. 

Miss  Catherine  Bourdillon,  the  presoit 
tenant  for  life,  by  her  affidavit  stated 
(par.  7.)  aa  follows "  About  the  end  of 
the  year  1827,  or  banning  trf  the  year 
1828,  the  said  J.  N.  Mist  {tixe  mortgagor) 
sold  the  premises  eompriaed  in  the  said 
mortgage  seeurity.and  aa  I  haveunderstood 
and  helisTe,  to  Mr.  Cfeoige  Bailey,  in  the 
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pleadh^  named,  aod  theroapon 
Bieatioiu  took  place  on  the  satject  of  the 
■ud  mortgage  debt  being  paid  off.  The  said 
UsHn.  Roche  &  Plowman,  inch  co-part- 
nen  u  aforesaid,  aa  Bolicitors  and  on  be- 
half of  the  aud  Thomas  Bourdillon  and 
Fnmeis  Bonrdillon,  such  trustees  as  afore- 
said, attended  on  their  behalf  to  the  sud 
matter,  and  recommended  that  the  money 
when  receiTed  should  be  invested  on  the 
secDrity  of  a  mortgage  of  copyhold  pre- 
mises, represented  by  the  said  co-partners 
or  one  of  them  to  be  situate  in  Percy 
Sb'eet,  Tottenham  Coart  Road,  in  the 
county  of  Middlesex,  and  to  be  the  pro- 
perty of  a  Mr.  Perry.  The  matters  herein- 
hefore  in  this  paiagraph  stated  by  me,  I 
know  fiom  communications  made  to  mo, 
or  to  mj  laid  mother  in  my  presence  by 
the  said  trustees,  and  by  the  said  Messrs. 
Roche  &  Plowman,  such  co-partners  as 
aforesaid,  the  solicitors  of  the  said  tmsteea 
or  fay  one  of  the  said  co-partners  at  their 
office  or  place  of  business ;  and  I  also 
understood  and  believe  that  the  said  Mr. 
Perry  was  a  relative  of  John  Jones,  de- 
ceased, who  had  some  time  previously 
been  a  partner  of  the  sud  G.  Roche,  or  of 
him  and  the  said  defendant  Richard  Plow- 
man, in  the  business  of  solicitors  and 
atomies. 

The  eighth  paragr^h  of  the  same  affidavit 
etmtained  the  fi^owing  passages— "In 
the  year  18S8,  I  accompanied  my  siUd 
mothiBr  to  the  office  of  the  said  Hessn. 
Roche  &  Plowman^  for  the  purpose  of 
making  inquiry  respecting  the  sidd  pro- 
posed investment  on  the  said  copyhold 
property,  and  the  said  Garrard  Roche  on 
that  occasion  stated  to  us  that  the  Rev. 
T.  Bourdillon  had  also  raised  questions  on 
the  subject,  which  he  the  said  Garrard 
Roche  had  settled  and  disposed  of,  and 
that  the  said  security  was  a  safe  and  good 
investment  ....  and  in  consequence  of 
the  said  G.  Roche  having  represented,  as 
he  did,  in  fiwt,  represent  to  the  sud  Mary 
Bonrdillon  and  me,  in  our  eommnnicationa 
with  him  as  a  partner  of  the  said  firm  of 
Roche  &  Plowman,  the  atdidtora  for  the 
•bmaid  trustees,  that  the  said  sum  of 
3,O0OL  would  be  properly  invested  on 
such  security  of  the  said  copyhold  pro- 
perty as  aforesaid,  and  that  the  svd  se- 
euri^  was  safe  ai^  good,  my  mother  and 


I  acquleaced,  and  aa  I  bdieve  the  said 
trustees  agreed  that  the  said  sum  of  S,0002. 
should  be  so  invested.'* 

The  Soliaitor  General^  Mr.  Bazalgette, 
and  3fr.  ffichnu  appeared  tot  the  plain- 
tiff. 

Mr.  Roll  and  Mr.  Q^ard,  for  dm  de- 
fendant Plowman, 

Mr.  Amfhlett  and  Mr.  BaggaUay,  fox 
the  administrator  of  Garrard  Roche. 

The  cases  cited  were : — 

HartAan  v.  /oAnson,  2  £1.  &  B.  61  ; 

s.  c.  22  Law  J.  Rep.  (n.8.)  Q.B.  297; 

3  Car.  &  K.  294. 
Buhop  V.  tkt  Counteu  of  /erny,  2 

Dnw.  143;  s.e.  88  Law  J.  Rep. 

(h.s.)  Chanc.  483. 
BUiar  V.  Bromlejft  5  Hare,  542 ;  s.  c. 

2  Ph.  364;  16  Law  J.  Rep.  (k.s.) 

Chanc.  105  :   affirmed  16  Law  J. 

Rep.  (n.b.)  Chanc.  495  ;  2  Ph.  364. 
Sim  V.  Brutton,  5  Exch.  Rep.  802 ; 

s.  c.  20  Law  J.  Rep.  (n.s.)  Exch.  41. 
Sandilanda  v.  Marsh,  2  B.  &  Aid.  678.  ^^^^^^^ 

May  27.— Wood,  V.C.,  after  sUtiing  tho^r*./^.  3.^^ 
facts,  said,  it  was  clear  that  as  to  all  matters  4^^. 
within  the  ordinary  range  of  partnership  '  ' 
business  each  partner  was  the  agent  of  the 
other,  and  bound  by  his  acts  and  repre- 
sentations. The  first  question  then  was, 
whether  the  receipt  of  money  due  im  mort- 
gage was  part  of  the  orduiary  businesa  of 
a  solicitor,  as  no  doubt  the  receipt  of  money 
to  be  laid  out  on  mortgage  was.  It  waa 
settled  that  the  receipt  of  pmrchaae-money 
waa  not  within  such  ordinary  business,  as 
appeared  by  the  case  of  Kiney  v.  Chaplin 
(1),  where  Tomer,  L.J.  said,  "I  take  it 
to  be  settled  that  a  solicitor  is  not  by  vir- 
tue of  his  office  entitled  to  receive  purchase- 
monies,  even  though  he  may  have  posses- 
,aon  of  the  deed  of  conveyance;  and  it 
would  be  strange  if  he  were,  for  it  is  no 
part  of  the  ordinary  duty  of  a  solicitor 
to  reedve  money  belonging  to  his  client 
and  the  deed  of  conveyance  comes  into 
his  hands  tot  a  wholly  diffisrent  pur- 
pose." And  ihe  piinciide  which  was 
adopted  in  that  case  seemed  to  apply 
Tery  atrongly  in  the  present.  Unques- 
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tionably  it  wu  •  very  common  pime- 
tiee  for  %  wlidtor  to  xvcelTe  hk  client's 
money,  Irat  it  wonld  be  a  luge  addition 
to  the  reapMuibility  of  a  partner  if  he  were 
held  liable  for  all  the  receipt!  of  hit  <»- 
partners.  It  appeared  clear,  therefore,  to 
his  HoDoar  that  it  was  no  part  of  the 
ordinary  buainets  of  a  solicitor  to  receive 
purchase^money,  and  he  could  not  fix 
Plowman  with  the  conseqaences  of  Roche's 
receipt,  being  unable  to  draw  any  distinc- 
tion between  purchase-money  and  money 
doe  on  mortgage.  In  ffilkinsmv.  CandUA 
(2)  the  solieitoT  received  money  of  hia 
principal  in  order  to  invest  it  on  mortgage, 
and  with  the  consent  of  the  mortgagor 
reUuned  the  mortgage-deed  in  his  own 
hands,  and  from  time  to  time  reeeived  the 
interest  and  paid  it  over ;  and  it  was  held 
that  this  ^  not  amount  to  an  authority 
to  rec«re  the  principal,  an  attorney  as 
anch  not  being  actually  a  scrivener.  The 
next  question  was,  did  the  money  go  into 
the  partnership  fund  ?  That  question  was 
answered  by  the  nature  of  Uie  account. 
In  Slair  v.  Bromley  the  case  was  different. 
There,  though  the  senior  partner  had  the 
principal  controul  of  the  partnership  funds, 
it  was  stated  in  one  report  that  the  younger 
partner  did  occasionally  draw  cheques. 
They  agreed  that  one  partner  alone  should 
draw  cheques,  but  that  was  merely  a  private 
arrangement  between  themselves ;  but  in 
this  case  nobody  could  suppose  that  if  he 
paid  money  to  Roobe  he  was  putting  it 
nnder  the  controul  ot  Roche  &  Plowman. 
In  Samdilanda  v.  Marsh  it  was  contmded, 
that  though  die  transaction  was  not  within 
the  ordinary  course  of  business,  yet  it  was 
a  matter  which  the  partnership  could 
undertalLe ;  and  there  the  innocent  partner 
was  held  bound,  but  not  on  that  ground : 
it  was  left  to  the  jury,  and  they  found  that 
he  was  cognizant  of  the  transaction,  and  he 
was  thercHfore  held  liable  on  the  general 
principles  of  agency.  In  that  case  one  of 
two  co-partoers  made  a  contract  as  to  the 
terms  on  which  eertain  business,  not  in 
their  usual  course  of  dealing,  and  even 
contrary  to  tiieir  arrangement  with  each 
other,  should  be  transacted,  but  the  bui- 
nesB  was  afterwards  transacted  with  the 
knowledge  of  the  other  partner,  and  it 

(2)  6  Exch.  Bep.  91 ;  uc  19  Law  J.  Am.<H.s.) 
Each.  168,  ^ 


was  held,  tliat  he  was  bound  by  hii  pail> 
ner's  oontraet.     On  the  notion  kx  a 
nonsuit,  Holroyd,  J.  made  this  obsorvi- 
tion  (p.  681),  ■*  By  his  knowledgs  of  it 
being  found  by  the  jury,  it  beeoBis 
for  tiiis  purpose  part  of  the  partamUp 
business  as  much  as  any  transaction  in  the 
ordinary  course  of  dealing."  Abbott,  C.J. 
went  into  the  matter  at  great  Imgth,  hat 
it  was  pnt  in  the  dearest  and  neatest  mu- 
ner  in  that  observation  of  Mr.  Joitioe 
Holroyd.    In  this  case  it  was  true  tfaU 
Plowman  knew  the  sale  was  about  to  be 
made  and  the  mortgage  paid  off,  bat  there 
was  nothing  to  lead  Um  to  the  knowledge 
that  the  money  wonld  be  paid  to  Rocbe^ 
that  not  being  any  part  of  the  wdinsry 
business  of  the  partnership.    His  Honoor 
then  referred  to  BJotr  t.  Bnadig,  Ea 
parte  Dufamr  (3),  and  Htfrnum  t.  /oAs- 
soa,  where  Lord  Campbell  said,  '*An 
attorney  qtul  attorney  is  not  a  smvcner; 
it  is  part  of  his  business  to  prepare  eoa- 
veyances  and  n^otiate  mortgages,  and  see 
that  the  deeds  are  executed  and  the  trans- 
action completed.  A  scrivener  is  a  perioa 
who  receives  money  to  lay  out  upon  seea- 
rity,  and  to  hold  the  money  in  bis  hands 
until  an  opportonity  offera  for  laying  'A 
out';  and  the  question  is,  whether  the  de£n- 
dant's  partner  was  acting  within  the  weofe 
of  the  partnership  authority  in  rearing 
m<mey  to  lay  it  out  indefinitely  upon  sees- 
rity,  which  he  mig^t  find  and  ofibr  to  fin 
plaintiff.  If  he  received  the  money  indefi- 
nitely for  tiiat  purpose,  I  think  he  was  not 
acting  within  the  general  partnership  antbiH 
rity,  and  there  was  no  evidence  to  shew 
that  Smith  and  the  defendant  had  evK 
acted  as  partoers  upon  such  terms.  There 
was  strong  evidence  to  shew  that  the 
money  was  received  to  answer  three  pst- 
tieular  mortgages ;  and  that  it  was  in  con- 
sequence of  a  representation  by  Smith  tbit 
those  particular  mortgagee  wrae  ready 
that  the  plaintiff  was  induced  to  advance 
the  money;  still  I  cannot  say  that  the 
evidence  in  that  reject  waa  snffident,  lad 
when  I  look  to  the  terms  of  the  diiectioa 
to  the  jury  I  think  it  was  too  lai^  " 
it  were  to  be  taken  aa  a  direetion,  that  the 
jury  were  to  find  for  the  plaintiff  if  tfaay 
thought  the  money  had  been  left  *ith 

(S)  S  Pe  Oex,  M.  &  O.  346 ;  s.  e.  31  law  /. 
Bsp.0i.a)Bankr.*8. 
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Smith  generally  to  be  inretted  npon  mort- 
gage, then  I  thiDk  the  question  was  left 
too  widely.  If  it  had  been  more  pointedly 
left  to  the  jury  to  say,  whether  the  money 
had  been  left  with  Smith  and  received  by 
him  for  the  purpose  of  being  paid  over  on 
three  particular  mortgages,  which  he  repre- 
sented he  was  then  preparing  for  the  plain- 
tiff, and  if  so,  to  find  for  the.pl^ntiff, 
possibly  the  jury  might  have  come  to  » 
different  conclusion  npon  tixe  evidence." 
And  the  other  Judges  ooncnrred  In  that 
It  tfamfiue  became  exceedingly  important 
to  look  at  Miss  BonrdiUon's  affidavit, 
nieie  was  nothing  whatever  In  the  partner- 
diip  books  relating  to  the  transaction,  nor 
anything  by  which  Plownum  was  bound  to 
know  of  the  receipt  of  the  money  by  Roche 
as  a  matter  of  business.  Then,  as  to  the 
affidavit  of  Miss  Bourdillon,  the  lady  now 
entitled  to  the  interest  of  Uie  money,  the 
seventh  paragraph  contained  not  a  single 
word  of  evidence  that  could  be  used  at 
the  hearing.  There  was  a  great  difference 
between  an  affidavit  to  be  used  at  the 
hearing  and  one  to  be  used  on  an  inter- 
loentoiy  applioatton.  On  an  interiooutory 
application  the  general  belief  of  a  witness 
might  have  some  weight  with  the  Gour^ 
but  there  could  be  no  use  whatever  in 
putting  into  an  affidavit  to  be  used  at  the 
hearing  anything  which  was  founded  merely 
on  belief,  and  the  practice  was  much  to  be 
regretted. — [His  Honour  read  the  seventh 
paragraph  of  the  affidavit.]  The  only 
piece  of  evidence  thronghout  the  whole 
transaction  was  contained  in  the  eighth 
paragraph.— {His  Honour  read  the  passage 
as  above.] — If  the  money  were  received 
by  Koche  for  the  purpose  of  being  invested 
in  this  specific  security,  then  according  to 
Blair  t.  Bromlog  and  that  class  of  cases, 
if  thoae  authtHntiei  were  to  prevail,  the 
partner  would  be  bound,  but  until  the 
matter  was  brought  to  an  agreement  to 
invest  the  money  on  the  representation  of 
a  specific  security,  it  did  not  come  within 
the  ordinary  business  of  the  partnership— 
Harman  v.  Johnson.  But  this  case  could 
not  be  put  so  lugb  as  that.  It  was  per- 
fectly consistent  with  the  statements  in 
the  affidavit  that  Urn  specific  mortgage 
was  not  pointed  out  for  months  after  the 
money  waa  recnved,  and  it  could  not, 
upon  the  recollection  of  this  witness  as  to 


what  took  place  thirty  years  ago,  be  said 
that  the  money  was  received  by  Roche  on 
the  representation  that  it  was  a  specifie 
mortgage  ready  for  the  investment.  The 
case  of  The  Marebioneat  De  Ribeyre  v. 
Barclay  (4)  had  no  bearing  on  the  case, 
because  there  the  securities  were  in  the 
custody  of  the  firm  in  the  usual  course  of 
dealing.  The  result  was,  that  as  against 
Plowman  the  bill  must  be  dismissed,  with 
costs;  and  as  to  the  other  defendants, 
there  must  be  a  declaration  that  the  estate 
of  Oarrard  Roche  was  liable  to  make  good 
the  loss. 


LosMJrsncBs.  f ™«  ""tho- 

July21.29.  1  n>"IAllSAtO0HOMMIB0S 

Company — /oiat-fftoeA  Cempoaist  Act, 
1856 — /srae  of  DebentureM  for  Payment  of 
Debtt — Increase  of  Capital, 

A  joint'Uoek  company  was  reyistered  and 
incorporated  under  the  19  4*  20  Fiat.  e.  47. 
It  had  a  memorandum,  hut  no  artielea,  of 
aesoelaiion.  It  waa  emfwered  to  raiee 
money  at  interest  on  debentures  far  payment 
of  d^ts  eontratOed  in  the  due  work^  of  the 
company.  A  bill  was  fited^  by  shareholders, 
to  restrain  the  drrectors  from  issmng  deben- 
tures or  other  securities  whereby  the  stock 
and  assets  of  the  company  might  be  charged 
or  made  liable  for  the  payment  of  any  money 
borrowed  for  the  use  of  the  company y  and 
also  from  borrowing  money  on  debentures. 
A  motion  for  an  injunction  was  refused,  by 
one  of  the  Vice  Chaneellmre,  on  the  yround 
that  the  directors  had  power  to  do  whut  they 
proposed,  and  on  appeal  the  decision  uae 
^firmed,  and  a  demurrer,  wkioh  had  been 
put  in  pending  the  appeal,  was  ordered  to 
Koiii  09«r,  without  prejueUee,  all  queetione 
being  reserved  to  tke  kearii^  of  the  eaute. 

This  case  came  before  Uie  Conrt,  npon 
an  appeal  from  an  order  of  Vioe  Chancellor 
Kindersley,  and  upon  a  demurrer,  which 
had  been  filed  pending  the  appeal. 

The  above-named  company  commenced 
business  in  1856,  and  was  zegiat«red  as 


(4)  U  Bssv.  107}  s.  &  30  T«w  J.  Rep.  («jO 
Chsae.747. 
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an  aaaoeiation  on  the  prinofple  of  limited 
liability,  nndei  the  proTinons  of  the 
19  &  20  Vict.  c.  47.  (the  Joint-Stock  Com- 
paniee  Act,  1856),  and  duly  incorporated 
under  it,  wi^  a  memorandum  of  associa- 
tion, but  without  articles  of  assodation. 

The  nominal  capital  of  the  company  waa 
S0,0002.(  in  shares  of  1/.  each,  and  about 
14,000  shares  had  bMU  subscribed  for. 

In  September  1857  the  balance*aheet  of 
the  company  shewed  a  defideney  of  2,8292. 
14<.  9d. 

On  the  9th  of  March  1858  a  general 
meeting  of  the  shareholders  was  held,  at 
which  a  resolution  was  passed  by  the 
majority  of  the  shareholders  present,  that 
the  directors  should  forthwith  raise  5,000/. 
upon  debentures,  at  interest,  to  pay  the 
debts  of  the  company;  and  that  resolution 
was  subsequently  confirmed  at  another 
general  meeting  of  the  shareholders.  The 
pluntiffs,  Messrs.  Henry  Richard  Bryon 
and  Thomas  Hawkins,  shareholders  in  the 
company,  were  in  the  minority  at  both 
meetings.  They  filed  this  bill,  and  on 
the  21st  of  July  moved,  before  the  Vice 
ChancdloT,  for  an  injnni^n  to  restrain 
the  directors  of  the  company  from 
issuing  any  debentures  or  other  secu- 
rities whereby  the  stock  and  assets  of  the 
company  might  be  charged  or  made  liable 
for  the  payment  of  any  sum  or  sums  of 
money  borrowed  for  the  use  of  the  com- 
pany, and  from  borrowing  any  sums  of 
money  on  the  security  of  such  debentures. 

By  the  7th  section  of  the  above-men- 
tioned act,  it  is  maeted,  that  the  memoran- 
dum of  association  should  be  in  the  fann 
mariud  (A.)  in  the  Schedule  thereto,  or  as 
near  thereto  as  drcumstancea  admitted, 
and  it  should,  when  registered,  biwl  the 
company  and  the  shareholders  therein  to 
the  same  extent  as  if  each  shareholder  had 
subscribed  his  name  and  affixed  his  seal 
thereto,  or  otherwise  duly  executed  the 
same  ;  and  there  waa  in  such  memorandum 
contained  on  the  part  of  himself,  his  hdrs, 
executors  and  administrators,  a  covenant 
to  conform  to  all  the  regulations  of  such 
memorandum,  subject  to  the  provisions  of 
that  act. 

By  section  9,  where  there  are  no  articles 
of  association,  the  regulations  contained  in 
Table  B.  in  the  S<£edule  to  the  act  are 
made  binding  on  the  compuiy. 


By  the  SSrd  section,  any  company  regis- 
tered under  that  act  may,  in  general  meet- 
ing, from  time  to  tjme,  by  sueh  apedal 
resolution  as  therdnafter  moitimed,  alter 
and  make  new  provisians  in  lieu  of  or  in 
addition  to  any  r^nlations  of  the  com- 
pany eontuncd  in  the  articles  of  asso- 
ciation,  or  the  table  marked  (B.)  in  the 
Schedule. 

By  the  37th  section  the  company  waaj 
increase  its  capital,  if  aathoriaed  so  to  do 
by  the  regulations.  And  the  table  marked 
(B.)  in  the  Schedule  contains  r^ulations 
for  the  management  of  the  company. 

By  rule  20.  it  is  provided  that  the  oom- 
pany  may,  with  the  sanction  of  the  company 
previously  given  in  general  meeting,  in- 
crease the  capital;  and  by  rule  31,  any 
capiul  raised  by  the  creation  of  new  sharea 
shall  be  considered  as  part  of  the  original 
capital,  and  be  subject  to  the  same  provi- 
uons  in  all  respects,  whether  with  refer- 
ence to- the  payment  of  calls,  or  the  forfei- 
tnre  of  shares,  or  non-payment  of  calls,  ct 
otherwise,  as  if  it  had  been  part  of  the 
original  oqiital. 

The  above  are  the  only  parts  of  the 
statute  at  present  necessary  to  be  set  out. 
Other  clauses  are  referred  to  in  the  judg- 
ments both  below  and  on  appeal. 

The  motion  was  made  before  the  Vice 
Chancdlor,  who,  as  before  stated,  reAued 
it  (1),  whereupon  the  plaintifi  appealed, 

(1)  ThejUdgmentof  HiiHoa«arwMaafoUows: 
—At  I  nadeistsnd  this  Joint-Stock  Compaaics 
Amendment  Ae^  1856,  it  piescribes  that,  in  the 
esse  the  fonnation  trf  »aj  compuy  under  that 
act,  then  ahall  be  a  memDrandnm  of  aiaoeiation  or 
articles  of  aiaoeiati<^  and  that  the  memanndan 
of  auociatlon  ihall  be  in  the  fonn  marked  (A.)  in 
the  Scbedide  to  the  act  That  form  contuna 
certain  directions  as  to  (he  name  of  the  com- 
pany, ita  offleas,  o^ectn^  sad  lialuli^  of  tk» 
aharduddsn  and  llw  noniiial  o^ital  of  tha  eooa- 
pany.  The  torn  then  eoocladea  with  a  dedaradon 
hj  ue  •nbseribera  to  it  that  they  are  deurooa  of 
being  formed  Into  a  company,  in  partnance  of  a 
memorandmn  of  aaaociatimi ;  and  the  namee  and 
addr«»ea  of  the  aabaeribers,  and  the  nnmbor  oC 
abarei  takm  by  eadi  anbaeriber  are  impended. 
That  ia  the  form  of  the  memorandara  of  asaociatiDB 
— from  which  it  is  not  competent  for  the  ahare- 
holdcrs  to  depert  That  ia,  I  isean,  yon  WMyruft 
of  coutae,  the  details  as  to  the  name  or  capital  of 
the  proposed  otnapaoT,  or  whether  it  ibali  be  on 
the  principle  of  limited  or  nnlintited  liabili^.  But 
the  general  oonatitBtloii  of  every  company  under 
the  act  mnst  be  the  same.  Wow,  that  ■emwaadiim 
of  .asaooistioB  mqr  slso  ba  aoBompsaisd  by  actidaa 
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aad  the  company  bad,  in  the  mean  time, 
filed  a  gmexml  demurrer,  wbich  was  put 
down  to  b«  dlipoied  of  at  the  lame  time 
u  Aei^peal. 

ttf  aMoeiKdon,  wliieb  are  quite  ctfffbrent  lottniiBeota; 
bat  in  Uiia  caaa  then  wen  none  snob.  By  the 
9tb  section  of  the  act,  if  there  are  no  articles  of 
association  specifying  particular  regulations,  tha 
regulations  contained  in  Table  B.  are  to  be  binding 
an  tbe  company  so  soon  as  the  memorandDro  fi 
duly  Tcgiatered.  The  SSrd  lacdon  enmUei  tbs  oom- 
pany  at  a  general  meeting  of  tbe  shareholders  to 
■Iter  the  regulations  of  the  company.  By  the  37th 
section  the  company  may,  on  due  notice,  increase 
its  capital,  if  aathortxed  so  to  do  by  ita  regulationst 
and  by  the  20th  and  21st  rales  of  this  company 
I  And  it  may  make  that  increase  with  tht  aanetion 
of  the  company  previously  obtained  in  general 
meeting.  There  is  then  in  the  act  of  parliament 
exprcM  antfacrity  to  any  company  to  increase  its 
eapital,  if  anthorixed  so  to  do  by  its  reflations, 
and  the  regulations  contain  such  an  authority. 
But  it  was  contended  in  the  argument  in  this  caae^ 
that  the  raising  of  money  at  interest  on  debeoturei 
vaa  an  impropa  inenaae  of  the  cafrftal  of  the 
company.  Now,  in  that  atgament  it  is  assumed 
that  what  ia  sought  to  be  done  is  an  increase  of 
capital.  It  is  assumed  that  the  borrowing  of 
mopCT  is  an  increase  of  capital.  But  is  thst  really 
est  What  ia  capital  t  And  we  muat  not  be  misled 
hf  tenoa.  What  ia  empital,  and  whit  is  the  capital 
Intended  by  tlus  aet  t  Capital  is,  in  a  popalai 
aense,  money  that  you  have  in  hand  to  work  *ritb. 
Tho  capiul  mentioned  in  the  act  is  the  nominal 
capital  of  the  company — in  this  ease,  20,0001., 
divided  into  shares  of  IJL  each.  Now  when  yon 
talk  of  increanng  your  capital  simpliciter  by  bor- 
rowing money,  in  one  sense  yon  may  be  aaid  to 
itMrease  it,  that  ia,  yon  get  into  your  hands  more 
actual  money  to  work  with ;  but  that  ia  not  really 
iaereadng  your  oaidtal.  If  a  man  faaa*30,000f,  in 
hand,  he  does  not  increase  that  2O,O00L  by  borrow- 
ing another  20,000t  wbich  he  must  be  liable  to 
reftind  or  repay.  The  whole  fallacy  of  the  a^u- 
ment  ia  tbia  ease  lies  in  eonfonndti^  the  use  of  the 
word  **  eapital "  in  its  popular  sense  of  money  tn 
hand,  with  the  words  "  nominal  capital"  in  tbe  act. 
Now  I  am  clearly  of  opinion  that  the  directors  by 
raising  money  on  debentures  are  not  increasing, 
rither  really  or  nominally,  the  nominal  capital  of 
the  eompany,  which  is  the  only  capital  contem- 
plated or  referred  to  in  the  acL  But  it  was  said  to 
be  an  improper  increase  of  capital.  It  ia  eertainlj 
not  an  increase  of  capital,  as  I  have  said ;  but  is  it 
otherwise  improper  t  There  is  no  sug^festjon  what- 
•rer  that  the  objeeta  &r  which  tbe  5,0001.  are  to  be 
niaed  are  improper,  or  for  any  purpose  inconsistent 
with  the  legitimate  purposes  of  the  company.  Of 
coarse,  if  ^is  or  any  other  company  is  specially 
precluded  by  act  of  parliament  or  ouierwise  frun 
borrowing  money  at  all,  cadet  ^iMrsfto— there  Is  aa 
end  of  allqueatioB.  Orif  the  proposed  application 
of  the  money  sought  to  be  raised  waa  for  any  object 
fbreign  to  the  purposes  of  the  company,  there 
would  be  Jnst  ground  of  complaint  t  but,  aa  I  have 
aald,  aothiB(al  that  sort  i^pean.   Bntwhat  ia  tha 


Mr.  Gloite,  Mr.  Wordtworth  and  Mr. 
T.  H.  TerreUf  for  the  appellants,  con- 
tended that  the  raising  of  money  by  the 
company  by  debentares«  as  they  proposed 
to  ■  do  was  not  warranted  by  the  aot  of 
parliament,  as  being  an  improper  increase 
of  the  capital  of  the  company.— 'They 
cited— 

Smith     Goldtuorthtf,  11  Law  J.  Bep. 

(n.s.)  Q.B.  151;  a.  c.  13  Law  J. 

Rep.  (n.s.)  Q.B.  192;  8  0..&D. 

448  ;  1  Dowl.  F.C.  (n.8.)  288. 
Pmliford  T.  RiohardM,  17  Beav.  87; 

a.  c.  22  Law  3,  Rep.  (h.b.)  Chane. 
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object  proposed  to  be  met  by  this  loan  t  f^iy,  the 
payment  of  the  debts  of  the  company.  Now  every 
company,  every  joint-stock  company  for  any  pur- 
pose, must  incur  some  debts;  I  do  not  mean  of 
necessity  debts  they  cannot  pay,  but  debta.  How 
can  this  company  procure  the  necesaary  supply  of 
omnibnaei^  horses,  or  other  stock  for  thrir  bnsi- 
neae,  without  Inetirring  debts!  The  inenning  of 
debts  is  a  necessary  incident,  so  to  aay,  to  all  com- 
panies, and  especially  to  tbia  one,  firam  ita  very 
nature.  Then  it  waa  su^ested,  you  cannot  hor^ 
row  money  in  a  gross  sum  to  pay  them;  or  if  you 
can,  the  attempt  to  do  so  in  this  instance  was  tm- 
yoper^  madaw  It  waa  mdeaTonred  to  shew  that 
there  wu  no  ^ffbrenee  between  this  partnerdiip 
and  an  ordinary  one  between  ordinary  partnera; 
that  no  ordinary  partnership  can  borrow  money  if 
one  or  more  of  a  large  numoer  of  partners  object} 
and  that  as  the  majority  of  sharahcuders  only  aano- 
tioned  the  proposed  loan  ia  this  case,  it  is  not 
authorised  or  cooaented  to  by  all  the  ahareholdeish 
But  Qiere  is  a  very  distinct  difference  between 
joint-stock  and  ordinary  partnerships,  between  all 
corporate  partnerabipo  and  those  between  indivi. 
daala.  The  management  of  the  company  and  ita 
concerns  muat  ex  ntetuUaU  cease  and  utterly  fail 
If  it  be  not  carried  on  by  the  voice  of  the  majority 
of  the  shBieholdera  at  general  or  otherwise  pre* 
■eribed  meetings.  Here,  about  14,000  out 
20,000  shares  were  subscribed  for.  I  do  not  say 
there  were  14,000  shareholders,  aa  some  share- 
holders might  have  had  several  shares;  but  14,000 
sharea  were  taken  and  subscribed  for.  How  would 
It  be  practicable,  or  even  poaailde,  to  get  the 
consent  of  so  many  individual  shareholders  to  any 
resolution,  but  by  tbe  roice  of  the  minority  T  The 
majority  must  in  such  cases  bind  tbe  minority,  or 
the  company  cannot  possibly  go  on.  No  allegation 
waa  attempted  as  to  any  impropriety  at  the  meeU 
ings  when  the  resolution  was  passed  andeDnfinaedi 
and  that  bein^  ao,  we  have  a  m^ority  of  the  share- 
holders in  this  company,  at  meetings  duly  con- 
vened, sanctioning,  as  required  by  the  act,  a  loan 
proposed  to  be  made  by  the  directors  of  the  com- 
pany,  for  the  legitimate  purposes  of  the  act  I  am 
of  opinion  that  there  is  nothing  whatever  in  the 
joint-Stock  Companies  Amendment  Act,  or 
the  constitution  of  this  aasodstioD,  to  prevent  the 
direetors  rsirii^  this  loan  of  8,0001  aa  propoasd. 


Digitized  by 


688 


COintTS  OF  CHANCERY: 


[ITiwSbum 


B*  VtAe  of  Neath  Brewery^  21  Law  J. 
Rep.(N.8.)Chanc.688;  •.e.20Law 
J.  Rep.  (h.8.)  Chue.  295;  1  De 
Oex.  M.  &  G.  421. 

Snot  T,  Nieholt,  6  H.L.  Cat.  401. 

Mr,  LewU  and  Mr.  Eidia,  tot  the  direc* 
ton;  and 

Mr.  Aoxfrtttyik  and  Mr.  Oraham  Hat- 
HagM,  fm  the  eompany,  wen  not  called 
upon. 

Lord  Jubticx  Tdhrbk.  —  Thia  caae 
comes  before  vm  upon  demurrer  and  upon 
a  motion  for  an  injunction,  by  way  of 
appeal  from  a  judgment  of  die  Court 
below.  It  will  be  unnecessary  to  give  a 
detailed  opinion  upon  tbe  question  of  the 
demurrer  now,  but  upon  the  motion  my 
opinion  concurring  with  the  Vice  Chancel- 
lor*!, the  effect  will  be  that  the  injunction 
must  be  refused.  The  grounds  for  lo 
reAuing  are  the  same  as  are  involved  in 
the  demurrer.  It  seems  to  me,  upon  the 
true  construction  of  the  act,  three-fourthi  of 
the  ihareholders  in  a  company  are  enabled 
by  thrar  decision  to  contronl  die  remaining 
finirtb  in  all  mattem  having  relation  to  the 
conduct  of  the  business  of  the  company 
which  are  not  matters  affecting  tbe  consti- 
tution of  the  company,  as  laid  down  by  its 
constitution  in  Table  B.  in  the  statute. 
If  there  had  been  a  partnership,  and  a 
provision  had  been  introduced  into  the 
partnership-deed,  that  the  opinion  of  the 
three-fourths  of  the  partners  was  not  to 
bind  the  remaining  fourth  for  business 

Purposes,  then  that  provision  would  not 
ring  the  dissentients  within  the  scope  of 
tbe  provisions  of  this  aet.  According  to 
Table  B.,  which  presoibes  Uie  way  In 
which  the  company  is  to  be  carried  on  and 
its  affiurs  managed,  there  is  nothing  to  say 
that  if  any  such  majority  of  the  share- 
holders pass  a  special  resolution,  It  shall 
not  be  binding  on  the  remainder.  Sections 
33.  and  34.  give  power  by  themselves  that 
special  resolutions  may  be  passed  to  regu- 
late how  the  business  of  the  company 
shall  be  carried  on.  It  says,  "any  com- 
pany " — the  words  are  clears"  any  com- 
pany registered  under  this  act  may  in 
general  meeting  from  time  to  time  by  such 
special  resolution  as  is  hereinafter  men- 
tioned, alter  and  make  new  proviuons  in 


lien  of  or  in  addition  to  any  r^ulations  of 
the  company  contained  jn  the  articles  of 
association  or  the  table  marked  B,  in  the 
schedule."  Section  S4.  expressly  lays  it 
down  that  a  special  resolution  shall  be  bind- 
ing if  passed  by  a  majority  of  three-fourths 
of  the  shareholders  in  number  and  value, 
when  such  resolution  is  for  the  purpose  of 
carrying  on  the  business  of  the  company. 
"A  resolutbn  shall  be  deemed  to  be  a 
apedal  reaolntioD  whenever  the  tame  has 
been  pasaed  by  three-finirtlw  in  number 
and  value  of  sueb  shareholders  of  tbe  com- 
pany for  the  time  bein^  entitled  to  vote, 
as  may  be  present  in  person  or  by  proxy 
(in  cases  where,  by  the  regulations  of  tbe 
company,  proxies  are  aUowed)  at  any 
meeting  of  which  notice  specifying  tbe  in- 
tention to  propose  such  resolution  has  been 
duly  given,  and  such  resolution  has  been 
confirmed  by  a  minority  of  such  sbarehold- 
ers  for  the  time  being,"  &e.  Now,  here 
we  find  general  words  commanding  things 
to  be  done.  By  referring  back  to  the 
table  marked  B.  we  find  that  the  articles 
of  association  and  the  rq;ulationB  marked 
in  Table  B.  are  two  different  things.  One 
says  in  what  manner  the  company  is  to  be 
carried  on,  how  its  proceedings  are  to  be 
disposed  of,  the  regulations  for  the  manage- 
ment of  the  company's  shares,  how  its 
meetings  are  to  be  held,  the  appointment 
of  directors,  powers,  &c. ;  whilst  the  me- 
morandum of  association  states  the  object 
for  which  the  company  has  been  establish- 
ed. I  think,  therefore,  that  three-fourths 
of  the  shareholders  of  the  company  are 
empowered  to  alter,  regulations  for  working 
the  business  of  the  company,  and  that  their 
doing  80  U  not  altering  its  constitution. 
It  appears  to  me  that  in  the  act  of  parlia- 
ment it  is  laid  down  in  general  words  that 
these  things  may  be  done.  IVhat  may  be 
done  by  partners  for  the  better  working  of 
their  business  may  be  done  by  a  joint-stock 
company,  provided  it  is  in  compliance 
with  its  constitution.  I  do  not  think  that 
raising  money  by  debentures  is  a  contra- 
vention of  the  constitution  of  the  company. 
Upon  these  grounds,  and  the  view  whicb 
I  take  of  the  construction  of  the  act  of 
parliament,  I  am  of  opinion  that  the  rea- 
sons upon  which  the  Vice  Chancellor  re- 
fused the  injunction  were  correct  and 
well  founded,  and  that  the  motion  most  btt 
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lefiised.  Tfae  denrarrer  raiung  qnetUoni 
more  proper  to  be  decided  at  tibe  hearing, 
and  upon  which  my  learned  Brother  enter* 
tains  more  strength  of  opinion  than  tnyself| 
I  think  it  would  be  better  disposed  of  at  the 
hearing  of  the  cause,  and  that  the  course 
not  nnusnal  with  the  Court  should  be 
adopted,  namely,  to  reserve  the  considera- 
tion of  it  to  the  hearing,  and  that  all  ques- 
tions should  stand  over  without  prejudice. 

LoKD  Jusncx  Knight  BancE. — I  hardly 
think  it  incumbent  on  me  to  express  any 
opinion  upon  the  motion,  except  to  say 
that  I  folly  agree  with  the  view  of  the  law 
which  has  been  taken  by  my  learned  Bro- 
ther, in  concuRing  with  die  dediion  of  the 
Viee  Chanoellor.  With  regard  to  the  de- 
muirer,  I  must  say  that  I  entertain  so  mueh 
doubt  upon  it,  whether  raising  money  upon 
debentures  is  anthorlsed  by  the  33rd  sec- 
tion, or  article  46.  of  Table  B,  th&t  I  am 
of  opinion  the  demurrer  .ought  not  to  be 
allowed.  An  order  will  be  made  by  the 
Court,  namely,  that  the  motion  be  dis- 
missed, and  the  demurrer  stand  over  until 
the  bearing,  but  without  prejudice  to  any 
queationi  and  with  libra-ty  to  amend. 

The  coita  both  of  the  motion  and  the 
demurrer  were  ordered  to  be  reserved,  to 
be  dealt  with  u  the  Court  before  whom 
the  cause  should  be  heard  ahould  direct. 


Marohfl,12.}  hoenby. 

Partnenhip  —  Dissolution  by  Death  — 
Sxeevtors  —  Stock  in  Trade  Renewal — 
Trade  D^ta. 

Upon  the  decease  of  a  partjter  in  trade, 
the  firm  was  indebted  to  him  for  money 
advanced*  The  business  was  continued  by 
the  survivinff  partner,  wAo,  with  the  money 
of  the  firm,  made  additions  to  th«  stock  in 
trade :  —  Held,  as  the  executors  of  the 
deceased  pta-tner  had  permitted  the  com- 
thsumet  ^  the  business,  that  they  had  no 
Item  upon  the  subsequent^  acquired  slock  in 
trade  for  the  money  adeaneed  to  the  firm  by 
their  testator, 

Hrairy  Bourne,  for  some  time  previous 
to  the  year  1 852,  carried  on  the  bnsinen  of 


a  wholesale  grocer  at  Birmingham ;  he  also 
carried  on  a  separate  business  of  a  whole- 
sale grocer,  in  partnership  with  William 
Alderton,  of  Wolverhampton,  in  the  county 
of  Stafford.  There  wasno  deed  or  written 
agreement  of  partnership ;  but  the  termi 
understood  between  them  were,  that  each 
was  to  be  entitled  to  an  equal  share  of 
the  profits ;  and  that  if  either  partner  ad- 
vanced money  to  the  partnership  he  was 
to  be  allowed  interest  upon  the  money 
advanced  at  5/.  per  cent,  per  annum. 

H.  Bourne  died  on  the  2nd  of  Novem- 
ber 1852,  having  made  a  will  the  day  before 
his  death,  by  which  he  appointed  John 
Breariey  Fayn  and  Robert  Howaon,  ihn 
plaintifi,  hi*  executors. 

At  the  time  of  his  decease  the  partner- 
ship was  indebted  to  him  in  considerable 
sums  of  money,  for  advances  made  on 
account  of  the  partnership.  The  partner- 
ship business  was  continued  by  W.  Aider- 
ton,  who  sold  some  of  the  partnership  stock 
in  trade.  He  also  got  in  some  of  the 
debu  due  to  the  firm,  and  he  pud 
135 j.  5s.  lid.  to  the  plaintiffs,  in  part  dis- 
charge of  the  advances  made  by  H.  Bourns 
to  the  firm.  He  also  applied  other  parts 
€i  the  money  so  received  by  him  in  the 
renewal  of  the  stock  in  trade,  which  he  in 
like  manner  sold  and  replaced.  He  also 
sold  parts,  both  of  the  oru^al  and  of  the 
substituted  stock  In  trade,  upon  credit. 
He  also  applied  some  of  Uie  monies  re- 
ceived on  account  of  the  partnership,  and 
on  account  of  the  original  and  renewed 
stock  in  trade,  to  his  own  use. 

In  May  1853  the  plaintiffs  and  W. 
Alderton  came  to  an  account.  It  then 
appeared  that  the  partnership  was  indebted 
to  Henry  Bourne  at  his  decease  in  the  sum 
of  3.4822.  163.  lOd.,  and  that  it  had  been 
reduced  by  payments  on  account  to  3,3292. 
10s.  lid.  The  plaintiffs  then  pieaaed 
W.  Alderton,  eitlier  to  pay  the  balance^  or 
to  come  to  an  arrangement  for  winding  up 
the  partnership. 

By  an  indentun,  dated  the  16th  of  May 
1853,  and  made  between  W.  Alderton  at 
the  one  part,  and  the  plaintiffii  of  the 
other  part,  the  said  W.  Alderton  conveyed 
and  assigned  all  bis  share  and  interest  in 
the  partnership  premises  and  the  real 
estate,  and  all  the  stock  in  trade,  debts, 
creditt  and  effisets,  unto  the  plaintiffi,  their 
4T 
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hcin,  executors,  adminutoatorB  andasugni, 
upon  tnut  to  convert  the  same  into  money ; 
and  out  of  tbe  proceeds,  in  the  fint  plaos, 
after  payment  ^  the  e^wnaei,  upon  trnit 
to  pay  or  retain  to  themaelveB  as  trustees 
and  executors  of  the  will  of  H.  Bourne, 
the  principal  sum  of  3,829^  10«.  lid.,  with 
faiterest,  and  then  to  appropriate  and  divide 
the  residue  of  the  monies  so  to  he  received 
unto  and  hetween  W.  Alderton,  and  the 
trustees  and  executors  for  the  time  being 
of  the  will  of  H.  Bonmei  in  equal  shares 
and  proportions. 

The  plaintiffi,  upon  the  execution  of 
this  deed,  took  possession  of  the  premises, 
and  of  the  stock  in  trade,  debts  and  effects, 
which  they  proceeded  to  realize ;  but  they 
had  been  unable  to  sell  the  real  estate. 
They  also  paid  all  the  debts  due  from  the 
partnership,  and  they  applied  the  balance 
towards  payment  of  the  amount  due  from 
the  partnership  to  the  estate  of  H.  Bourne ; 
hut  it  was  alleged  to  have  been  insuflScient 
to  satisfy  the  amount  due. 

On  the  Slst  of  August  1853  a  petition 
vras  filed  in  bankruptcy  against  W.  Alder- 
ton,  and  under  this  he  was  declared  a 
bankrupt ;  and  the  defendant  Frederick 
Whitmore  was  appointed  the  official 
assignee,  and  Williun  Hornby,  the  cre- 
ditors' assignee. 

When  tiM  assignment  of  the  16th  of 
May  1853  was  made,  the  plaintiffs  had  no 
notice  that  W.  Alderton  had  committed  any 
act  of  bankruptcy ;  and  it  was  alleged  that 
none  had  been  committed,  unless  it  was  by 
making  the  assignment  to  them. 

The  assignees,  howerer,  disputed  the 
validity  of  the  deed  of  the  16th  of  May 
1853,  and  they  brought  an  action  against 
the  plwntiffs  to  recover  all  that  the  plain- 
tiffs had  received  in  respect  of  the  partner^ 
ship  assets. 

The  plaintiffs  then  filed  the  bill  in  this 
cause  to  obtain  a  declaration  that  they  were 
entiUed  to  apply  the  balance  in  their  hands 
arising  from  the  partnership  estate  and 
effects,  in  payment  of  the  sum  of  8,3291. 
10«.  1  Id.,  and  to  prove  against  the  separate 
estate  of  W.  Alderton  for  the  balance  of  the 
same.  They  also  asked  for  a  declaration 
that  the  estate,  effects  and  credits  of  the 
partnership,  including  any  effects  or  credits 
whieh  might  have  been  purchased  or  re- 
ceived in  place  of  any  such  partnership 


estate,  effects  or  credits,  were,  at  the  time 
ci  the  execution  of  the  deed  and  of 
the  act  of  bankruptcy  respectively,  sub- 
ject to  a  lien  and  trust  in  favour  of  the 
estate  of  H.  Bourne  to  the  amonnt  of  the 
balance  due,  and  that  the  sums  received 
and  to  be  received,  by  Uie  plaintifb  on 
account  of  such  partnenhip  estate,  ought 
to  be  applied  in  payment  of  what  should 
appear  due  from  W.  Alderton  to  the  estate 
of  H.  Bourne.  The  bill  also  prayed  that 
the  action  at  law  might  be  restrained. 

ilfr.  R.  Paimer  and  Mr.  De  Gex,  for  the 
plaintifis. — The  plaintifis  are  entitled  to  a 
lien  upon  the  whole  partnership  estate  for 
the  advances  made  by  H.  Bourne  to  the 
partnership. 

Mr,  FoUett  and  Mr.  Smythtf  for  the 
defendants.— The  deed  which  Mr.  Aider- 
ton  executed  in  &Tour  of  the  pluntifis  la 
Toid ;  and  whUe  it  stands  it  u  impoeaibla 
to  administer  the  estate  of  the  banknipt.— 
Ex  parte  miUatiu,  U  Yes.  5. 
PenneU  t.  Deffell,  4  De  Gex,  M.  &  G. 
372 ;  8.  c.  20  Law  J.  Rep.  (m.s.) 
Chanc.  115. 
Dutton  V.  Morri$on,  17  Yes.  193. 
CoUjfer  OS  Partnerthip,  77. 

Mr,  R,  Palmer,  in  r^ly. 

The  Master  of  the  Rolu. — The  pro- 
perty acquired  by  W,  Alderton  between 
the  death  of  the  testator  and  the  execution 
of  the  deed  of  May  1853  does  not  form 
part  of  the  property  of  the  partnership. 
I,  however,  entertain  no  doubt  as  to  the 
validity  of  the  deed.  The  executors  would 
have  been  at  liberty  to  enter  into  that  deed 
immediately  upon  the  death  of  the  testator, 
or  at  any  time  subsequently,  but  it  must 
be  confined  to  the  property  of  the  late  co- 
partnership. The  rights  of  partners  upon 
the  dissolution  of  a  partnership  by  the 
death  of  any  of  the  partners,  or  otherwise, 
are  quite  distinct  from  those  which  are 
created  by  a  lien  or  mortgage  in  the  ordi- 
nary sense  of  the  term.  Undoubtedly 
there  may  be  conditions  and  rights  attach- 
ing to  the  partnership,  which  may  ffm  a 
partner  particuUr  rights  and  liens  on  the 
partnership  property,  and  which  would 
only  raise  a  question  between  him  and  the 
jtnnt  exeditors  of  what  was  in  the  onl«r 
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ind  disposition  at  tbe  time  of  the  bank- 
ruptcy in  case  there  were  a  bankruptcy. 
The  distinction  is,  that  in  the  case  of  a 
lien  or  mortgage  the  lien  continues  on  the 
itoek  in  trade  through  all  its  Tariations 
and  changes ;  and  if  a  person  in  business, 
who  is  constantly  renewing  and  changing 
his  stock  in  trade,  gives  a  mortgage  on  all 
bii  stock  in  trade,  it  does  not  prevent  him 
from  selling  portions  of  it  and  acquiring 
fresh  stock,  bat  the  mortgage  continues 
on  the  stock  in  trade,  as  it  exists  from 
time  to  time.  Bat  on  the  death  of  a  part- 
ner tiie  ease  is  altogether  different.  There 
k  only  "a  ^a»i  lien";  there  is  only  a 
right  to  the  specific  property  then  in  ex- 
istence. The  execntors  of  the  deceased 
partner  are  joint  tenants  with  the  surviving 
partners,  and  they  are  entitled  to  say  to 
the  surviving  partners,  "  You  cannot  sell  the 
stock  in  trade  vrithout  our  leave ;  you  must 
do  one  of  two  things,  either  wind  up  the 
partnership  business  at  once,  or  settle  what 
is  the  value  of  the  testator's  share,  and 
Keaxe  the  payment  of  the  amount."  This 
!■  exemplified  by  what  constantly  takes 
place  in  the  eases  of  dissolution  of  a 
partnership,  either  by  contract  between 
the  parties,  or  by  death,  by  lunacy,  by 
effluxion  of  time,  or  by  any  other  canie 
which  may  cause  a  dissolution  of  the  part- 
nership. If  the  executors  require  the  sur- 
viving partner  to  wind  up  immediately, 
and  the  sarriving  partner  holds  them  at 
arm's  length  and  continues  to  carry  on  the 
business,  the  executors  have  no  remedy 
but  to  come  to  this  Court ;  it  will  then 
appoint  a  receiver  to  get  in  the  property, 
and  wind  up  the  partnership  nnder  the 
direction  of  the  Court.  The  principle  is 
not  at  all  afi'ected  by  the  fact  that  the 
Coart  freqnently  in  snch  cases  appoints 
one  of  the  partners  to  be  the  receiver; — it 
merely  makes  him  the  officer  of  the  Court, 
becanse  he  ttnderstanda  the  matter  better 
than  a  stranger.  If  the  executors  do  not 
apply  for  a  receiver,  though  they  file  a  bill 
to  wind  up  the  partnership,  the  new  stock 
which  has  been  acquired  during  the  time 
that  the  business  has  been  carried  on  by 
the  surviving  partner  belongs  first  to  the 
creditors  in  respect  of  such  subsequent 
dealmgs,  and  not  to  the  creditors  of  the 
old  partnership ;  and  it  is  the  duty  of  the 
cxeeators,  if  they  wish  to  prevent  any 


dealings  with  the  stock  by  the  sarviving 
partner,  to  come  at  once  to  this  court  for 
the  appointment  of  a  receiver,  otherwise 
they  may  be  sanctioning  the  commission 
of  a  fraud  by  inducing  the  subsequent  cre- 
ditors to  believe  that  they  are  dealing  with 
one  who,  out  of  his  stock  in  trade,  would 
he  able  to  discharge  their  debts.  Consi- 
dering, therefore,  the  course  adopted  by 
the  executors,  an  inquiry  must  he  made  in 
chambers,  to  ascertain  whether,  under  the 
deed  of  the  16th  of  May  1853,  the  plaintiflb 
took  possession  of  any  and  what  goods, 
stock  in  trade,  monies  and  vSeoU,  not 
belonging  to  or  forming  part  of  the  co- 
partnership ;  and  if  they  did,  an  account 
must  be  taken  of  the  same,  and  of  what 
sums  of  money  have  been  received  by  the 
plaintiffs  in  respect  thereof,  or  by  their 
order  or  for  their  use. 


MavQY  20    i      0«>»0« »  HARBOUR 

May27,-Jtf.  COMPANY. 

Compansf — Agreement  htf  Promoters—^ 
Adt^tiim  by  Company. 

A  hiU  was  applied  for  to  parliament  to 
enable  an  intet^d  company  to  do  eertaiH 

works  interfering  with  lands.  A  land- 
owner. Colonel  W,  opposed  the  biU,  but  on 
a  promoter  of  the  bill  agreeing  to  pay  him  a 
certain  turn  before  commencing  the  works, 
he  withdrew  his  opposition,  and  the  bill 
passed.  Colonel  W.  commenced  legal  pro- 
ceedings  against  the  promoter  who  signed 
the  agreement,  and  the  company  consented 
to  a  June's  order,  against  themselves,  for 
the  amount  claimed  in  the  action,  and  then 
proceeded  with  the  works  before  the  whole 
ffloney  due  on  the  agreement  was  paid. 
Thereupon  Colonel  W.  filed  a  biU  to  enforce 
payment  of  the  remainder  :— -Held,  that  the 
company  had  adopted  the  agreement  by  rai- 
mitting  to  the  Judge's  order,  and  were  pre^ 
eluded  from  objecting  that  the  promoter  had 
no  authority  to  bind  the  company,  or  that  the 
consideration  for  the  agreement  was  partly 
Ulegal. 

This  was  a  motion  for  a  decree  made, 
by  agreement  and  by  the  permission  of 
the  Court,  before  the  Lords  Justices.  The 
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■cue  wai  originally  before  tbe  Conrt^  on 
•appeal  from  a  decision  at  the  Rolls.  In 
1858|  application  was  made  to  parliament 
tot  an  act  anthorising  the  conatmction  of 
A  harbour  in  Llandudno  Baji  in  the  county 
of  Camarron,  and  alio  a  branch  line  of 
railway  along  the  eastern  bank  of  the 
river  Conway,  from  the  proposed  harbour 
to  the  main  line  of  the  Chester  and  Holy- 
head Railway.  The  projected  line  was 
intended  to  pass  either  along  the  beach, 
between  the  estate  of  Colonel  Williams, 
and  the  estuary  of  the  Conway,  or  else 
over  part  of  tbe  estate  itself,  the  proposed 
limit  of  deviation  being  sufficient  to  include 
either  line.  Colonel  Williams  opposed  the 
bill  in  parliament  on  the  ground  that  the 
railway  would  intercept  his  communication 
with  the  sea,  and  so  deteriorate  his  estate. 
Ultimately,  Mr.  Mott,  the  chairman  otikt 
proTisioniU  board,  entered  into  an  agree- 
ment in  writing  with  the  agent  of  Colonel 
Williams  as  follows  : — "  Memorandum  of 
tbe22ndofJu]ylS53.  On  Colonel  Williams 
withdrawing  his  opposition  to  the  St. 
George's  Harbour  Railway  Bill,  it  is  agreed 
by  Mr.  Mott,  on  behalf  of  himself  and  the 
other  promoters,  first,  that  Colonel  Wil- 
liams's costs  of  opposition  as  between 
solicitor  and  client,  shall  be  at  once  paid 
by  the  promoters ;  that  within  one  month 
from  the  passing  of  the  act,  a  sum  of  2501., 
and  before  any  ground  of  Colonel  Williams 
ia  takrai,  and  before  the  formation  of  the 
railway  is  commenced,  a  fiirther  lum  of 
1,750/.  shall  be  paid  to  him  as  for  aacer- 
tained  consequential  damages  to  bis  Marie 
estate;  that  the  payment  for  snch  land 
as  is  taken  or  severance  of  the  estate 
affected,  shall  in  addition  be  assessed  as 
under  ihe  Railway  Acts,  and  paid  for." 
Colonel  Williams  accordingly  withdrew 
his  opposition  to  the  bill,  which  received 
the  royal  assent  in  August  1853.  After- 
wards he  brought  an  action  against  the 
company  for  122<.  lis.  8d.,  being  the 
costs  of  opposition,  and  250/.,  the  first  in- 
stalment of  the  sum  agreed  to  be  paid. 
He  afterwards  abandoned  this  action,  and 
brought  another  against  Mr.  Mott  for  the 
same  sums.  The  company  then  consented 
to  a  Judge's  order  being  made  against 
themselves,  under  which  judgment  wai 
signed  for  the  same  sums  on  the  Ist  of 
July  1864.  In  the  banning  of  1857,  the 


company  commenced  their  works  withoat 
paying  any  part  of  the  1,7501.  remaining 
due  under  Uie  agreement.  The  Colond 
then  filed  a  bill  for  an  injunction  to  restnua 
ihem  from  proceeding  with  the  woiks 
until  payment.  On  the  SScd  of  June  1857, 
the  plaintiff  moved  for  an  injunctioa, 
which  waa  refused  by  the  Master  of  the 
Rolls,  and  in  February  1858,  the  motion 
was  renewed  before  the  Lords  Justices ; 
but  as  the  petition  of  appeal  was  not  pre- 
sented until  the  25th  of  July,  a  mondi 
after  the  motion  bad  been  refused,  their 
Lordships  thought  there  had  been  unne- 
cessary delay,  and  directed  the  motion  to 
stand  over  until  tbe  hearing,  with  liberty 
to  the  plaintiff  to  amend  his  bill.  The  d&- 
fbndants  accordingly  completed  their  rail- 
way, and  the  plaintiff  having  amended  hit 
bill,  and  prayed  payment  of  the  money 
due,  the  eaae  came  on  on  motion  fbr  a 
decree. 

For  the  plaintiff,  it  was  insisted,  that 
the  company  having  had  the  benefit  of  the 
agreement  were  bound  to  pay  the  money, 
and  that  they  had  fully  adopted  the  act  of 
the  promoters  by  submitting  to  judgment 
being  signed  against  them  in  an  action 
brought  by  the  plaintiff,  not  against  tiiM- 
selves,  but  against  Mr.  Mott. 

The  company  contended  that  the  pro- 
moter had  no  power  to  bind  than,  that  they 
had  not  adopted  the  agreement,  and  that 
inasmuch  as  the  agreement  to  pay  money 
for  the  withdrawal  of  opposition  in  pariia- 
meat  waa  illegal,  the  plaintiff  bad  no  title 
to  come  to  a  Court  of  equity  to  enfone  aay 
part  of  the  agreement. 

The  case  having  been  decided  on  the 
single  point  of  the  adoption  of  the  agre^ 
ment,  no  further  notice  of  the  long  and  ela- 
borate arguments  which  were  addressed  to 
the  Court  are  necessary.  The  folloiring  is 
a  list  of  the  eases  cited  for  the  plaind^ 
many  of  which  were  relied  upon  by  the 
defendants,  in  addition  to  Simpaim  v.  Lar^ 
Howden  (1)  :— 

WUkt  V.  the  Hungerford  Market  Com- 
pamft  2  Bing.  N.C.  281 ;  a.  & 
S  Sc.  446  ;  6  Law  J.  Rep.  {ts.b.) 
CP.  28. 

(I)  9  CI.  &  Fin.  61  ;  s.  c.  in  the  onirt  bel«w,  fi 
Law  J.  Rep.  (a  s.)  Cbine.  Slff  ;  I  Keen,  SiS ;  3 
H.  &  Cr.  97. 
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Sdmtrdtr.  the  Grand  Junction  Rail- 
way Company^  1  Myl.  &  Cr.  650 ; 
I.  c.  6  Law  J.  Rep.  (k.s.)  Chanc.  47. 

Stanley  v.  the  Chester  and  Birkenhead 
Railway  Company,  3  Ibid.  773. 
.    Qooday  v.  the  Colchester  Railway  Com- 
pamy^  17  Bear.  132. 

Lard  lAndaey  v,  the  Chreat  Northern 
Rnlway  Company^  10  Hare,  664 ; 
a.  c.  sa  Law  J.  Itop.  (i(.8.)  Ghano. 
095. 

Hawket  v.  the  Eastern  Counties  Rail- 
way Company^  1  Do  Oex,  M.  &  G. 
737 ;  B.  c.  SO  Law  J.  Rep.  (k.s.) 
Chanc.  243  ;  22  Ibid.  77 ;  24  Ibid. 
601 ;  5  H.L.  Cat.  331. 

Preston  T.  the  Liverpool,  ^o.  Railway 
Company,  1  Sim.  N.S.  586 ;  i.  c.  21 
Law  J.  Rep.  (n.8.)  Chanc.  61 ;  5 
H.L.  Cai.  60S ;  25  Law  J.  Hep. 
(n.8.)  Chanc.  421. 

Creenhalffh  r.  the  Manchester  and  Bir- 
mimffham  RaUway  Company f  3  M.  fr 
Cr.  784;  b.c.  8  Law  J.  Rep.  (h.b.) 
Chanc  75. 

Lord  Jsmae  Stuart  r.  the  London  and 
Norlh-Wettam  Railway  Company,  ! 
De  Gex,  M.&O.  721 ;  a.e.  21  Law 
J.  Rep.  (n.b.)  Chanc.  450. 

Leominster  Canal  Company  t.  Shrews- 
bury  and  Hereford  Railway  Com- 
pany, 3  K.  &  J.  654  ;  s.  c.  26  Law  J. 
Rep.  (n.b.)  Chanc.  7641 

Caledonian  Railway  Company  T.  St, 
Helensburgh  Harbour  Truriees,  3 
Hacq.  391. 

FauxhaU  fridge  Company  t.  the  Earl 
Spencer,  Jac.  64 ;  s.  c.  2  Madd.  356. 

Mr,  RoundeU  Palmer  and  Mr.  Oabom* 
Morytm,  for  the  plaintiff. 

Jfr.  SeUoyn  and  Mr.  Hetheringtont  for 
Ae  defendantB. 

IjOKd  Jdbticz  £nioht  Bbdce  said,  the 
defendants  were  in  this  position,  that,  in- 
dependently of  the  agreement,  the  plaintiff 
would  be  entitled  to  contend  before  a  jury 
that  the  promoters  had  done  them  an  injury 

meana  of  the  construction  of  the  works ; 
tod  on  proving  it  to  ask  for  compensation. 
The  effect  of  the  agreement  (so  fu*  as  it  was 
■atcrial)  was  to  admit  the  damage  and 
to  aasesB  the  amount  of  compensation.  Nor 


could  it  be  denied  that  he  had  sustained 
permanent  damage,  though,  perhaps,  bene- 
fit also.  Therefore,  even  if  no  proceedings 
had  been  taken  at  law,  his  XiOTdahip  might 
perhaps  have  decided  in  fevonr  of  the  plain- 
tiff's claim.  But  if  without  proceedings 
at  law  there  would  have  been  difficnltiea 
in  the  plaintiff's  way,  his  Lordship  wa«  of 
opinion  that  these  proceedings  had  removed 
them.  The  present  bill  was  filed  in  June 
1857;  but  in  1854  the  plaintiff  had  com- 
menced an  action,  on  the  footing  that  the 
Bnm  due  to  him  was  due  from  the  company, 
the  writ  of  summons  being  indorsed  as 
follows: — "Costs  under  agreement,  122/. 
lis.  %d.  Instalment  of  consequential  da- 
mages, 2501.  ToUl,  372/.  11«.  8d."  The 
defendants'  attorney  undertook  to  appear 
for  the  defendants  on  the  2lBt  of  June  1854. 
In  the  action  final  judgment  was  signed 
on  the  1st  of  July  1854,  in  pursuance  of  a 
Judge's  order  made  on  the  29th  of  June. 
This  order  directed  that  the  plaintiff  be  at 
liberty  to  sign  final  judgment,  and  that  the 
debt  as  agreed  on  be  p^d  on  the  Slst  of 
December  (thus  giving  several  monUis  for 
the  payment) ;  and  in  defoult,  the  plaintiff 
to  be  at  liberty  to  issue  execution.  That 
judgment  bound  the  defendants  equitably 
as  well  as  l^ally,  and  it  did  so  from  the 
time  of  signing  it,  which  was  more  than 
two  years  before  the  filing  of  the  bill.  The 
judgment,  obtained  by  consent,  seemed  to 
his  Lordship  to  amount  to  a  recognition  of 
the  agreement  as  binding  on  the  defendants. 
It  would  have  been  binding  upon  them  if 
made  after  the  passing  of  their  act;  and 
it  must  be  now  treated  by  this  Coatt  as 
binding  upon  them :  and  he  thought  that 
if  the  plaintiff  allowed  time  to  the  defen- 
dants to  appeal  against  their  Lordships' 
judgment,  he  ought  not  to  be  driven  to 
seek  relief  in  an  action  In  which  he  might 
possibly  fail.  For  the  plaintiff  did  not 
seek  any  relief  here,  except  the  payment 
of  the  money,  without  interest,  but  with  the 
costs  of  the  suit. 

Loan  JuSTiCB  Turner  would,  if  it  had 
appeared  necessary  to  him  to  decide  the 
important  questions  which  had  been  raised, 
have  desired  further  time  to  consider  them. 
But  it  seemed  to  him  that  the  simple  ques- 
tion was,  whether  the  company  had  or  had 
not  adopted  the  agreement.  By  the  terms  of 
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their  act  the  company  bad  the  option  either 
to  agree  with  the  plaintiff  as  to  the  amount 

of  compensation,  or  to  have  the  amount 
settled  by  a  jury.  An  agreement  had  hem 
made  by  Mr.  Mott,  one  of  the  promoters, 
ascertaining  the  amount  of  consequential 
damage ;  and  the  directors  having  power  to 
make  an  agreement,  had,  of  course,  power 
to  adopt  that  which  was  made.  The  ques- 
tion was,  had  they  so  adopted  it?   He  felt 
no  doubt  that  they  had.  How  did  the  case 
stand  ?    First,  there  was  an  action  as  to 
the  amount  of  damages.    That  action  was 
abandoned,  and  another  commenced  agiunst 
Mr.  Mott  to  recover  the  costs,  and  the 
first  instalment  of  compensation  which  had 
then  become  due.    Upon  that  action  the 
company  agreed  to  pay  the  costs  and  the 
instalment;  and  to  effectuate  the  agree- 
ment, a  third  action  was  brought  for  reco- 
very of  both  amounts ;  and  in  that  action 
the  company  confessed  judgment  for  the 
costs,  as  fixed  by  the  agreement  of  18S3, 
and  for  250/.  as  compensation  money, 
being  the  sum  then  due  under  the  same 
agreement.    That  was  a  plain  acknow- 
ledgment that  the  sum  was  due  under  the 
agreement.    There  could,  therefore,  be  no 
doubt  that  they  had  adopted  the  agree- 
ment.  It  was  urged,  however,  that  the 
agreement  was  partly  illegal,  because  part 
of  the  consideration  was  the  withdraw^  of 
opposition  in  parliunent.   Bat  the  agree- 
ment must  be  taken  as  a  whole.    And  if 
there  were  any  doubt  on  the  question,  the 
defendants,  as  was  well  put  by  Mr.  Morgan, 
had  removed  that  doubt  by  confessing 
judgment.  They  bad  precluded  themselves 
from  setting  up  any  such  defence.  The 
order,  therefore,  would  be  to  declare  the 
defendants  liable  for  the  payment  of  1,7502.; 
and,  the  plaintiff  consenting  to  allow  time 
for  such  payment,  order  payment  on  or 
before  the  29th  of  November  next,  with 
interest  at  4/.  per  cent,  from  this  day,  and 
such  interest  on  the  judgment  debt  as  the 
law  allows ;  the  plaintiff  not  to  proceed  on 
the  judgment  till  the  S9th  of  November, 
with  liberty  to  the  plaintiff,  in  default  of 
payment,  to  apply  for  an  injunction  or 
otherwise,  and  the  defendants  to  pay  the 
costs  of  the  suit. 


LtoDS  Jnsncss.1  *   

¥1    1  s   1 J     r     VA8SKLL  «.  SIOTH. 

July  IS,  14.  J 

Mortgagor  and  Mortgagee— Redemjp^ 
—Mortgage  of  two  Eatatet. 

W.  R,  in  1832,  mortgaged  an  eOaU  If 
three  persoM,  trustees  of  an  insuramce  com- 
pang,  as  a  security  for  1,700/.  and  isterat, 
and  in  April  1856  he  joined  as  suretg  triik 
W.  N,  in  a  mortgage,  by  which  he  aisigted 
a  policy  of  assurance  on  his  own  life 
to  trustees  of  the  same  office  to  secure 
2.000f.  and  interest,  W.  R.  knew  that  Mb 
advances  were  made  by  the  ineuranee  em- 
pany,  though  U  didnotappear  uponthede^ 
In  1841  W.  R.  mortgaged  (A«  ^uitjf  of  ff»> 
demption  of  the  property  in  the  deed  efl6i9, 
and  in  1847  he  further  charged  it  in  fknm 
of  S.  and  E.  for  securing  in  all  S,56S(. 
and  interest.    No  notice  teat  given  to  tie 
company,    W.  R.  became  hanbrmpt  m  Julg 
1857,  owing  on  the  securities  of  1841  mi 
1847  l,150f.    The  estates  were  sold,  aai 
the  produce  of  that  of  1 832  was  mere  than 
enough  to  pay  the  1,7002.  and  intereitt  but 
that  of  1856  was  not  enough  to  pay  the 
2,00ol.  and  interest,  or  not  sufficient  to  pay 
all  the  money  lent  .—Held,  that,  iaasmueh 
as  the  mortgagees  named  in  the  deeds  ttf  183S 
and  1856  were,  though  different  penoiu, 
trustees  far  the  same  company.  Ant  fad 
aae  immaterialt  and  that  the  company  wen 
entitled  to  be  paid  the  deficiency  on  the 
1856  mortgage  out  of  the  surplus  arisiug 
fi-om  the  1832  nor^i^e,  in  prefcrenee  to 
the  mortgages  of  1841  and  1847*  nd  to 
the  assignees  of  W.  R, 

This  was  a  special  case  set  down  to  be 
heard  before  their  Lordahips,  at  the  request 
of  Vice  Chancellor  Wood,  setting  fi«th  •> 
follows  :— 

By  an  indenture  of  mortgage,  beariiv 
date  the  18th  of  August  1832,  made  be- 
tween William  Randall,  of  the  one  part, 
and  Dean  John  Parker,  Richard  Smith, 
Bedingfield  Wise  and  Samuel  Baker,  ef 
the  other  part,  certain  freehold  and  lease- 
hold hereditaments  were  conveyed  and  sa* 
signed  to  the  parties  thereto  of  the  aeeood 
part,  to  secure  repayment  of  a  sum  of 
1,7002.  and  interest.  The  usual  power 
of  «ale  was  given  to  the  mortgagees,  or  the 
survivors  or  survivor  of  them,  &c.,  npoa 
default  being  made  in  payment  ^  Uie  snm 
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of  l,700l.  and  interest;  and  the  mort- 
gagees were  to  stand  possessed  of  the  pro- 
ceeds of  sale  upon  trust  to  pay  the  costs 
of  sale,  then  to  repay  to  themselves  the 
principal  and  interest,  and  finally  to  pay 
the  surplus  (if  any)  to  the  same  person  or 
persons  as  would  have  been  entitled  to  the 
same  money  in  case  such  sale  or  sales 
bad  been  made  by  the  said  W.  Randall, 
lus  hein>  ezecnton,  administrators  or 
assigns. 

By  another  indenture  of  mortgage,  bear- 
ing date  the  88th  of  April  1856,  made 
between  William  Newman  of  the  first  part, 
the  laid  W.  Randall,  of  the  second  part, 
and  the  plaintiffi  of  the  third  part,  a 
brewery  and  other  freehold  hereditaments 
and  certain  other  property,  all  belonging 
exclusively  to  the  said  W.  Newman,  and 
also  a  policy  of  assurance  upon  the  life  of 
the  said  W.  Randall  for  the  sum  of  1 .0002., 
which  belonged  to  him  the  said  W. 
Randall,  were  conveyed  and  assigned  by 
Newman  and  Randall  respectively  to  the 
plaintiffs,  their  heirs,  executors,  adminis- 
trators and  assigns,  to  secure  the  repay- 
ment to  them  of  2,0001.  and  interest.  This 
indenture  eontained  a  joint  and  several 
coTanmnt  by  Newman  and  Randall  to  pay 
principal  and  interest,  and  also  the  usnid 
power  of  aale  by  the  mortgagees  upon  de- 
fault in  payment. 

Randall  joined  in  this  indenture  only 
as  a  security  for  Newman,  and  the  property 
belonging  to  Newman  was,  as  between  him 
and  Randall,  declared  to  be  primarily  liable 
to  the  payment  of  the  2,000/.  and  in- 
terest. 

Both  advances  were,  and  were  known  to 
Randall  at  the  time  to  be,  from  the  Kent 
FSre  Ininrance  Company,  the  mortgagees 
in  both  eases  being  auditors  of  that  com- 
panj,  as  the  plaintiffs  still  were.  Neither 
deed,  however,  disclosed  the  fitct,  that  the 
mortgagees  were  only  interested  as  tnu- 
teea. 

Richard  Smith  snrvived  his  co-mort- 
gagees, and  died  on  the  2nd  of  December 
1847i  and  the  defendant  Charles  Augustin 
Smith  was  his  sole  legal  personal  represen- 
tative and  devisee  of  estates  vested  in  him 
as  trustee  or  mortgagee. 

Newman  carried  on  business  as  a  brewer 
at  the  mortgaged  brewery,  and  had  exe- 
cuted the  customary  bond  to  secure  the 


payment  of  malt  duties.  That  bond  was 
registered  on  the  28th  of  February  1855, 
and  on  the  28th  of  April  1856  the  Kent 
Fire  Insurance  Company  had  notice  thereof. 
In  the  month  of  June  1857  an  arrear  of 
798/.  2s.  Sd.  was  due  to  the  crown  for 
malt  duties.  In  the  month  of  July  of 
that  year  Randall  became  bankrupt,  and 
Messrs.  Gifford  &  Fennell,  the  assignees, 
were  made  defendants  to  this  special  case. 

By  an  indenture  of  mortage,  bearing 
date  the  18th  of  January  1841,  made  be- 
tween the  said  W.  Randall  of  the  one  part, 
and  the  defendant  James  Lys  Seager  and 
William  Evans  deceased,  and  the  defendant 
Robert  Stafford,  of  the  other  part,  the 
premises  comprised  in  the  mortgage  of  the 
18th  of  August  1832  were  mortgaged  to 
J.  L.  Seager  and  the  other  parties  of  the 
second  part,  to  secure  1,500/.  and  interest; 
and  by  an  indenture  of  further  charge  made 
between  the  same  parties,  and  dated  the 
29th  of  November  1847i  the  same  premises 
were  mortgaged  for  a  further  sum  of  1 ,063/. 
No  notice  was  given  to  the  Kent  Fire  In- 
surance Company.  At  the  date  of  the 
bankruptcy  of  W.  Randall  a  sum  of  about 
1,143/.  2«.  6d.  was  due  under  these  two 
mortgages. 

In  June  1857  W.  Newman  executed  a 
eonveyanoe  and  assignment  of  all  his  estate 
and  effects  for  the  benefit  of  his  creditors. 

In  that  month  a  writ  of  extent  was  issued 
against  the  estate  of  Newman  to  satisfy 
the  debt  due  to  the  Crown,  but  no  part  of 
his  personal  estate  was  seised  by  virtue 
of  the  extent. 

By  arrangement  among  all  parties,  it 
was  agreed  in  August  1857  that  the  powers 
of  sale  in  tiie  firat  and  second  of  the  above 
indentures  should  be  exercised  without 
prejudice  to  the  rights  of  any  of  the  par- 
ties interested,  and  accordingly  the  pro- 
perty comprised  in  the  second  indenture 
was  sold,  but  it  fell  short  of  the  amount 
required  to  redeem  by  458j.  Ss.  lid. 
The  plaintiffk  out  of  the  proceeds  paid  the 
Crown  debt  of  798/.  2$.  8<I.  The  pro- 
perty in  the  first  mortgage,  after  paying  all 
expenses,  and  satisfying  the  1,700/.  secured 
upon  it,  produced  a  surplus  of  1,389/.  7'., 
which  was  put  out  at  interest  until  the 
decision  of  the  Court  on  this  special  case. 

The  plainU%,  on  behalf  of  the  insurance 
company,  claimed  to  be  entiUed  to  be  paid 
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the  4582.  it,  114.,  the  defldency  upon  tfa« 
second  mortg^,  with  intereit,  out  of  ike 
aurplni  arising  from  the  ule  of  the  pro- 
perty comprised  in  the  first  mortgage,  in 
priority  to  the  claims  of  Messrs.  Seager  ft 
Co.,  and  o(  the  assignees  of  the  eatate  of 
William  Randall. 

Messrs.  Seager  claimed  out  of  the  sur- 
pins  of  1,3892.  7t.  to  be  entitled  to  be 
paid  in  full  their  mortgage  debt  and  interest 
in  priority  to  any  payment  to  the  plaintiffs ; 
and  the  assignees  of  William  Randall  claimed 
to  be  entitled  to  the  residue  of  that  sum, 
after  Mtuifying  the  claim  of  Messrs.  Seager. 
The  questions  submitted  to  the  Court  for 
its  opinion  were,  therefore  :— 

First,  whether  under  the  cireumitaneea 
stated  the  plaintifis,  as  such  trustees  for 
the  Kent  Fire  Insurance  Company  as  afore- 
sud,  were  entiUed  to  any  and  what  parts 
of  the  said  sum  of  1,389^  7s,  and  interest 
in  priority  to  the  claim  of  the  defendants, 
Messrs.  Seager  &  Co.,  as  such  mortgagees 
as  aforesaid.  Secondly,  whether  the  plain- 
tiffs were  so  entitled  to  any  and  what 
part  of  the  same  sum  in  priority  to  the 
claim  of  the  defendants,  Oifford  and  Peo- 
nell,  the  assignees  of  William  Randall. 
Thirdly,  what  were  the  rights  of  the  plain- 
tiffs as  such  trustees  as  aforesaid,  and  of 
the  defendants,  the  assignees,  and  of  the 
d^endants,  Messrs.  Seager  &  Co.,  in  re- 
spect of  the  said  sum  of  1,S89<.  7«.  and 
interest. 

Mr.  A.  E.  Miller  (with  the  Solieitor 
General),  for  the  plaintiffs. 

Mr,  Daniel  and  Afr.  L,  JfocAssm,  for 
Seager  &  Co. 

Mr.  mileoek  and  Mr,  Bealn,  for  the 
assignees. 

Mr.  Bardtwell,  for  the  representative  of 
Richard  Smith. 
Mr.  J.  E.  Miller  was  heard  in  reply. 

The  following  cases  were  cited  :— 

Jomea  r.  Smth,  2  Ves.  jun.  373. 
/rewn  t.  Denii,  2  Cox,  425. 
Ex  parte  Berridge,  8  Mont.  D.  &  D. 
464. 

Laeeg  r.  Jngle,  2  Fhill.  413. 
Farebrother  v.  Wodehoute^  23  Beav. 

18 ;  s.  c.  26  Law  J.  Rep.  (h.8.) 

Chanc.  81,  240. 
ViiU  V.  Padgett^  potU 


LoBD  JuBTicB  Knight  Bruce.— The 
circumstance  of  the  Kent  Fire  Insurance 
Company  hftving  been  represented  upon 
diflfennt  occasions  by  different  persons  in 
the  course  of  the  transactions  in  question  in 
this  case,  is  wholly  immaterial  in  deciding  it 
It  was  known  throughout  that  their  interest 
in  the  company  was  the  same.  That  being 
so,  I  for  myself  feel  no  difficulty,  because 
the  Court  is,  upon  the  statements  which 
the  case  contains,  to  treat  the  matter  as  if 
no  sale  had  ever  taken  place;  aad  the 
effect  of  that  is,  to  put  things  in  Uie  same 
position  as  if  Messrs.  Seager  ft  Co.  or 
Mr.  Randall  had  eomraeneed  a  suit  to 
Kdeem  the  Kent  Fire  Insnranee  Company 
in  respect  of  their  first  mortgi^  nkoe. 
To  such  a  suit  the  company  would  have 
replied  that  they  were  willing  to  be  re- 
deemed, but  that  they  required  that  both  the 
securities  should  be  redeemed  at  the  same 
time.  They  would  have  answered  in  effect, 
"You  must  redeem  both  mortgages,  or 
neither."  That  is  indeed  die  only  question 
in  the  case.  It  appears  to  me  Uiat  the 
insurance  company  is  right,  both  as  againit 
the  assignees  of  the  bankrupt  Randall  and 
also  as  against  the  Messrs.  Seager,  who 
took  their  security  with  notice  of  the  mort* 
g^e  of  1832 ;  and  I  am  of  opinion  that 
the  company  U  entitled  to  add  th^  costs 
of  these  proceedings  to  their  securities  in 
the  usual  manner, 

I«OBD  Justice  Tubvir  considered  that 
this  case  was  gOTomed  entirely  by  the 
authorities.  The  decision  must  depend  on 
that  obligation  which  attached  to  every 
person  coming  into  this  court  to  obtain 
relief — namely,  that  he  who  seeks  equity 
must  do  equity.  A  person  who  sought  to 
redeem  a  security  could  not  take  it  out  of 
the  hands  of  the  mortgagee,  without  at  the 
same  time  redeeming  another  secnri^ 
which  tiie  mortgagee  held  against  the  sttue 
mortgagor.  It  could  make  no  posuble 
difference  whether  the  securities  were  held 
by  the  same  persons,  or  in  trust  for  tiie 
same  persons.  To  both  eases  tiia  aamo 
principle  applied.  As  he  had  already  said, 
the  case  was  governed  by  estabUshed  an* 
thorities.  The  costs  of  the  Kent  Fin 
Insurance  Company  must  be  added  to  their 
securities,  as  if  in  a  suit  for  redemption. 
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May  4,  5,  7 ;  >    feehb  v.  bkadb. 
Jane  27.  ) 

PoMhiAU  Bond — Po^wf  Auuranee 
^Debtor  and  Creditor. 

R,  P.  H.    tlu  elde$l  ton  and  heir  appa- 
rmt  of  Sir  R.  P.  J,  on  Jus  marriage  efecUd 
ianrameet  om  hii  Itfe  fur  10,00(M.,  and 
aettled  Uumftr  the  hentjii  of  hie  wife.  In 
1853  he  MOifo  hie  teiU^  leaving  hie  real 
and  pertonal  estate  to  B>  and  T,  in  tmet 
to  pag  hit  debtty  and  then  in  trutt  for  Mt 
wife ;  and  appointed  B,  and  T.  execu- 
tort.     In  1854,  bein^  unable  to  Jteep  np 
the  premiums  on  the  poUeiet,  he  arranged 
with  B.  and'T,  and  afterward*  with  T. 
aione,  to  pay  the  premiums  due  and  to 
become  due,  and  that  he,  R.  P.  H.  should 
gioe  T.  a  bond  for  14,000/.,  patfable,  if 
R.  P.  H.  J.  should  turoiee  hit  father.  Sir 
R,  P.  J.    T.  paid  the  premiums,  and  then 
he  inwtred  the  whole  Itfe  of  R.  P.  H.  J, 
for  14.0001.    R.  P.  H.  J.  died  in  1855, 
in  the  Itfetime  of  hit  father,  haviw  had 
peeuniarjf  innuaetions  with  B*  and  T.  A 
suit  was  instituted  by  the  widow  of  R.  P.  H, 
J.  ( who  had  tubtequently  married  again  )for 
ihepurpote  of  adminiiteriny  the  estate  of  her 
late  husband,  for  an  aeeount  of  aU  dealings 
and  tramaeOons  between  him  and  B.  and  T, 
and  for  a  declaration  that  the  14,000<. 
policies  formed  part  of  his  personal  ettttte^ 
and  for  other  purposes.    The  bill  charged 
froMd  in  lA«  transaction  of  the  14,000f.  in- 
tmranee  j  and  at  the  hearing  of  the  cause  U 
was  argued,  that  there  was  a  contrael  between 
R,  P.  H.  /.  «Mi  r.  <Aa(  the  tatter  was  ta 
t§at^  the  inwranee,    Stuart,  V.C.  decided 
that  the  14,0002.  formed  no  part  of  the  per- 
oonal  estate  of  R.  P.  H.  J.;  — H«ld.  on 
appeal,  affirming  so  much  of  that  decision, 
that  there  was  no  evidence  of  express  con- 
traat  to  insure;  that  the  insurance  was 
ejected  by  T,  for  his  own  protection,  and 
not  as  a  trustee  for  R.  P.  H.  J.,  and  that, 
therefore,  the  14,000f,  formed  no  part  of 
the  personal  estate  of  R.  P.  H.  J. ;  and 
that  if  there  had  been  fraud  in  effecting  the 
policy,  it  was  a  fraud  on  the  office,  and  the 
beneJU  of  the  peUey  would  belong  to  the  office, 
and  not  to  the  estate  of  R.  P.  H.  J. 

TbJs  wu  an  appeal,  from  a  part  of  a 
decne  of  Viee  Chancellor  Stoart,  like  ehi^ 
Saw  8UIBB,  XXVIL— OHAxa 


point  of  which  eoniiated  of  the  question, 
whether  a  sum  of  14,000/.,  the  amount  of 
insurance!  on  the  life  of  Mr.  Richard  Paul 
Hase  Jodrell,  formed  part  of  hia  personal 
estate,  or  belonged  to  Mr.  Thomas  Trulookt 
who  had  effected  the  policies. 

The  bill  was  filed,  by  the  Lady  Anna 
Maria  Isabella  Freme,  wife  of  the  defen- 
dant Capt.  James  Herbert  Freme,  and  the 
trustees  of  her  marriage  settlement,  against 
Mr.  James  Brade  and  Mr.  T.  Tralock 
and  Capt.  Freme  and  another  person,  for 
an  account  of  the  personal  estate  of  Mr. 
R.  P.  H.  Jodrell,  a  declaration  that  the 
14,000/.  formed  part  of  that  estate,  and 
other  purposes. 

The  facts  necessary  to  be  stated  are  as 
follows  (Lady  Anna  Maria  Isabella  Freme 
being  spoken  of  as  the  plaintiff)  :— 

R.  P.  H.  Jodrell  (herein  called  the  tes- 
tator) was  the  eldest  son  of  Sir  Richard 
Jodrell,  and  if  he  had  surnved  his  filther, 
would,  upon  his  death,  have  come  into 
possession  of  considerable  real  estates; 
the  plaintiff,  Lady  Anna  Maria  Isabella 
Freme,  was  the  testator's  widow,  and 
soon  after  his  death  married  the  defen- 
dant, Capt.  Freme,  and  claimed  to  be  in- 
terested in  the  residne  of  the  testator's 
estate  under  the  trusts  of  his  will,  of  which 
the  defendants,  Brade  and  Trulock,  were 
the  executors. 

By  indentures,  dated  the  12th  of  March 
1853  and  the  8th  of  February  1854,  the 
testator  settled  upon  trust,  for  the  benefit 
of  the  plaintiff,  two  policies  of  insurance 
for  5,000/.  each,  which  had  been  effected 
on  bis  life  in  "  The  Medical,  Invalid,  and 
General  Insurance  Society,"  payable  as  to 
one  of  them  upon  his  death,  whenever  it 
should  happen ;  and  as  to  the  other  of 
them  upon  his  death,  if  he  should  die  in  the 
lifetime  of  his  father. 

By  his  will,  dated  the  lUb  of  Novem- 
ber 1853,  the  testator  devised  and  be- 
queathed his  real  and  personal  estate  to 
Brade  and  Trulock,  upon  trust  for  con- 
version and  payment  of  debts,  and  to  hold 
the  residue  in  trust  for  his  wife,  for  hw 
separate  use  for  life,  and  after  her  death  as 
she  should  by  deed  or  will  appoint;  and 
in  de&ult  for  testator's  next-of-kin. 

In  the  latter  end  of  the  year  1853,  or 
early  in  the  year  1854,  the  testator,  being 
unable  to  pay  the  premiums  on  these  poU- 
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del,  came  to  tn  arrangement  with  the 
defnidantfl  Brade  and  Truloek  for  the  pay- 
ment hy  them  of  what  had  acerned  and 
should  aceme  doe  in  respect  of  the  pre* 
miuma  upon  these  policies,  upon  the  term* 
of  his  giving  them  a  bond  for  14,000f. 
payable  in  the  event  of  his  surviving  his 
father.  Accordingly,  in  the  month  of 
February  1854,  the  testator  executed  a 
bond  on  the  following  terms.  The  bond 
was  in  the  penalty  of  28,0002. ;  it  recited  a 
policy  of  the  19th  of  January  1853,  one  of 
the  policies  settled  on  the  plaintiff;  it 
recited  also  the  other  policy  settled  on  the 
plaintifft  and  then  it  recited — "And  whereas 
the  said  Richard  Paul  Haas  JodreU  has 
requested  the  said  Thomas  Truloek  to  pay 
the  premiums  and  premium  which  shall 
from  time  to  time  become  due  in  respect 
of  the  sud  policies  of  insurance,  fmd  all 
the  costs  and  expenses  incidental  to  such 
payments,  and  to  the  receiving  of  any  sum 
or  sums  of  money  ultimately  to  be  reco- 
vered and  raised  by  virtue  thereof  and 
incidental  to  the  trusts  thereof;  and  the 
said  Thomas  Truloek  has  consented  and 
agreed  so  to  do,  and  has  already  paid  the 
last  premiums  due  in  respect  of  the  said 
polieies  respectively :  and  whereas  it  hath 
been  agreed  between  the  said  parties  that 
RichaKl  Paul  Hase  JodreU  should  execute 
and  give  unto  the  said  James  Brade  and 
Thomas  Truloek  a  potf-tAU  bond  for  the 
payment  of  such  a  sum  of  money  to  James 
Brade  and  Thomas  Truloek  by  Richard 
Paul  Hase  Jodrell,  in  the  event  of  his  sur- 
viving his  father,  Sir  Richard  Paul  Jod- 
rell, Baronet,  to  whom  Richard  Paul  Hase 
Jodrell  is  now  heir  apparent,  as  ought  to 
be  paid  on  such  erent,  calculated  on  sup- 
posing that  the  sums  so  paid  by  the  said 
James  Brade  and  Thomas  Truloek  would 
be  lost  by  them,  James  Brade  and  Thomas 
Truloek,  by  the  death  of  Richard  Paul 
Hase  Jodrell  in  the  lifetime  of  Sir  R. 
Paul  Jodrell ;  and  whereas  it  hath  been 
calculated  by  Mr.  Edmund  Docker,  the 
actuary  of  the  London  Life  Assurance 
Society  Office,  that  the  sum  of  14,000<. 
ought  to  be  paid  to  James  Brade  and 
Thomas  Truloek  in  the  event  aforesaid." 
The  condition  in  the  bond  was,  that  *'  if 
the  said  Sir  Richard  Paul  Jodrell,  Baronet, 
shall  depart  this  life  in  the  lifetime  of  the 
above  Iwunden  Richard  Paul  Hase  Jod- 


rell, and  the  said  Bibhard  Paul  Hase 
Jodrell,  lus  hors,  executors  or  adnunti- 
trators,  do  and  shall,  within  the  space  of 
seven  days  next  after  the  decease  of  the 
said  Sir  Richard  Paul  Jodrell,  Baronet, 
well  and  truly  pay  or  cause  to  be  paid 
unto  Thomas  Truloek,  his  executors,  sd- 
ministrators  or  assigns,  the  sum  of  14,000/. 
of  lawful  money  of  Great  Britain,  with 
interest  for  the  same,  after  the  rate  of  5/. 
per  cent,  per  annum,  from  the  day  of  die 
death  of  Sir  Richard  Paul  Jodrell,  Baro- 
net, without  any  deduction  or  abatement 
whatsoever,  and  Thomas  Truloek  shall  in 
the  mean  time,  and  until  the  hiqipening  d 
such  event,  have  kept  up  the  two  polides, 
and  paid  ^l  the  premiums  due  in  respect 
thereof,  then  the  above-written  bond  or 
obligation  shall  he  void,  and  otherwise 
shall  remain  in  full  force  and  virtue." 
That  was  the  bond  which  was  first  exe- 
cuted to  the  defendants  Brade  and  Tru- 
loek. Then,  shortly  after  the  exeentioa 
of  that  bond,  the  defendant  Brade  being 
unable  to  pay  the  half  of  the  premiums 
which  under  the  arrangement  was  to  be 
paid  by  him,  uid  also  to  pay  his  share  of 
premiums  upon  policies  which  the  deilm- 
dantTrulock  proposed  to  effisctfor  secnring 
the  14,000i.,  a  i^irdier  arrangement  was 
come  to  between  the  testator  and  the  de- 
fendants Brade  and  Truloek,  UDdw  wlueh 
the  first-mentioned  bond  was  cancelled, 
and  a  new  bond  was  executed  by  the  tes- 
tator in  favour  of  the  defendant  Truloek 
alone.  That  bond  was  in  these  terns. 
It  was  in  the  same  penalty  of  28,0001. ;  it 
contained  the  same  recitals  of  the  policies, 
and  then  it  recited,  **  That  Richard  Psol 
Hase  Jodrell,  being  unable  to  keep  the 
policies  on  foot,  has  requested  Tbomss 
I'rulock  to  do  so  for  him ;  and  he,  Thomss 
Truloek,  has  consented  and  agreed  so  to 
do,  upon  the  conditions  hereinafter  con- 
tained, to  which  he,  Richard  Paul  Hase 
Jodrell,  has  also  consented  and  agreed." 
Then  Uie  condition  of  Uie  bond  was,"1lMt 
if  Sir  Richard  Paul  Jodrell,  Baronet,  shall 
depart  this  life  in  the  lifetime  of  the  above- 
bounden  Richard  Paul  Hase  Jodrell,  and 
Richard  Paul  Hase  Jodrell,  his  heirs  or 
administrators,  do  and  shall  within  the 
space  of  seven  days  next  after  the  deoesse 
of  Sir  Richard  Paul  Jodrell,  Baronet,  well 
and  truly  pay  or  cause  to  be  paid  unto 


Digitized  by 


TukZXVIL] 


laCHASLUAS  1857  to  MICHAELMAS  1858. 


699 


Thonuti  Tnilock,  bit  exeenton,  adminis- 
tnton  or  awigns,  the  mm  of  14,000J.  of 
Inrfal  money  of  Great  Britain,  with  inter- 
ett  for  the  same  after  the  rate  of  51.  per 
cent  per  annum,  from  the  day  of  the  death 
of  the  aaid  Sir  Richard  Paul  Jodrell,  Baro- 
net, without  any  deduction  or  abatement 
vhataoever;  and  Thomas  Tnilock  shall, 
in  the  mean  time,  and  until  the  happening 
of  sQch  event,  hare  kept  up  the  tvo  poli- 
dn  and  paid  all  the  premiums  due  in 
respect  thereof,  then  the  above-written 
hmd  or  obligation  shall  be  void."  Inter- 
poaed  between  the  recital  of  the  request  to 
I^loek  to  pay  tbe  policies  and  Uie  con- 
dition in  the  bond  there  was  the  following 
recital  (which  it  was  allied  by  the  biU 
bad  beat  struck  out,  but  was  denied  by 
tbe  answer  of  Trulock  to  have  been  so) : — 
"  And  whereas  Richard  Paul  Hase  Jodrell 
has  requested  Thomas  Trulock  to  pay  the 
premiums  and  premium  which  shall  from 
time  to  time  become  due  in  respect  of  the 
policies  of  assurance,  and  all  the  costs  and 
expenses  incidental  to  such  payment,  and 
to  the  recovery  of  any  sum  or  sums  of 
noney  ultimately  to  be  recovered  and 
raised  by  virtue  thereof  and  incidental  to 
tbe  trusts  thereof ;  and  Thomas  Trulock 
has  oonaented  and  agreed  so  to  do,  and  has 
already  paid  iho  last  premiums  due  in 
Kspect  of  the  policies  respectiTely."  At 
the  same  time  with  the  execution  of  this 
bond,  a  mortgage  was  also  given  by  the 
testator  to  the  defendant  Trulock,  for 
leeoring  tbe  sum  of  14,000'.  upon  the 
tune  event  as  is  mentioned  in  the  bond, 
subject,  however,  to  a  prior  mortgage 
which  had  been  made  by  the  testator  in 
&vour  of  the  Norwich  Insurance  Com- 
psny,  the  mortage  being  of  the  testator's 
expectant  interest  in  the  family  estate. 
Afterwards,  and  in  the  months  of  August 
and  Septnnber  18S4,  the  defendant  Tru- 
lock effected  policies  of  insumnoe  on  the 
whole  life  of  the  testator  for  the  sum  of 
14,000/.,  one  of  which  policies  was  a 
policy  for  7,000/,  These  were  the  policies 
which  the  bill  alleged  to  have  formed  part 
of  Uie  estate  of  the  testator,  and  it  was  as 
to  these  policies  the  bill  had  been  dis- 
missed and  this  appeal  was  brought.  Some 
of  these  policies  had  been  the  subject 
of  litigation  in  the  common  law  courts 
between  the  defendant  Trulock  and  the 


insfaranoe  officea,  and  the  defendant  Tm- 
lock  had  recorend  at  law  upon  the  policy 
for  7,0001.,  and  also  upon  one  of  the  other 
policies  for  3,000/.  The  rest  of  the  policies 
were  still  disputed.  R.  P.  H.  Jodrell  died 
in  1855  in  the  lifetime  of  his  father.  Some 
parts  of  the  pleadings  may  be  usefully 
referred  to.  The  bill  alleged  that  there  had 
been  numerous  pecuniary  transactions  be- 
tween the  testator  in  his  lifetime  and  the 
defendants  Brade  and  Trulock,  and  that 
the  accounts  were  still  unsettled,  but  that 
both  of  the  defendants  were  indebted  to 
the  testator.  *  This  was,  however,  denied 
by  both  defendants,  who  on  the  contrary 
alleged  Uiat  tbe  testator  was  indebted  to 
them.  The  bill  alleged  that  the  testator 
was  frequently  in  a  state  of  pecuniary  em- 
barrassment, and  that  the  defendants  Brade 
and  Trulock  put  themselves  forward  to 
him  as  persons  able  and  willing  to  raise 
monies  for  him ;  that  they  thus  obUuned 
confplete  controul  over  him ;  that  they  had 
by  undue  influence  induced  the  testator  to 
execute  a  mortgage  of  certun  property  to 
which  he  was  entiUed  in  reversion  to  secure 
payment  to  him,  Trulock,  of  14,000/.,  a^ 
had  also  procured  several  policies  of  aara- 
ranee  <m  Uie  life  of  the  testator  to  be  granted 
to  him  as  eollatenl  security  with  the  bond, 
wheraaa  the  defmdant  had  not  any  innir- 
ahle  interest  in  the  life  of  the  testator, 
except  such  interest  (if  any)  as  vnu  con* 
stituted  by  the  execution  by  the  said 
testator  of  the  said  post-obit  bond  and 
mortgage  ;  and  charged  that  the  bond  and 
mortgage  were  improperly  obtained  from 
the  testator,  and  that  the  testator  never 
received  any  consideration  for  the  same 
respectively,  and  that  the  monies  payable 
on  the  sevenl  policies  ought  to  be  deemed 
and  taken  as  part  of  the  testator's  personal 
estate. 

By  the  joint  answer  of  Brade  and  Tru- 
look  they  eaid  that  the  testator,  being 
much  pressed  for  money,  and  indebted  to 
the  defendant  Trulock  as  a  trustee  fbr  hie 
wife  Anne  Catherine  Trulock  in  a  sum  of 
500/.,  requested  the  said  defendant,  as  such 
trustee,  to  advance  him  an  additional  sum 
of  1,000/.,  in  consideration  of  a  mortgage 
of  4,500/.,  in  case  the  said  Sir  R.  P.  Jod- 
rell should  die  in  the  testator's  lifetime, 
an^  the  defendant  swore  that  he  thereupon 
gave  the  testator  500/.  in  hank-notes,  and 
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a  prondMory  note  for  5001.,  whkb  had 
never  been  prevented,  and  that  he  paid  in 
•mall  rams  for  his  use  a  further  amount  of 
146^  lOt.  6d,  They  denied  being  indebted 
to  the  teitatOT  at  the  time  of  his  decease. 

In  another  answer  the  defendant  Tmloi^ 
denied  all  collusion  or  nndne  influence. 
He  swore  that  he  kept  up  the  two  settled 
policies,  paying  annual  premiums  to  the 
amount  of  SSQl.  out  of  his  own  proper 
monies,  and  he  admitted  that  he  gave  no 
other  consideration  than  that  above  men- 
tioned ;  he  also  admitted  that  the  second 
bond  was  not  stamped,  and  that  it  origi- 
nally contained  the  recital  mentioned  in 
the  bill,  hut  he  denied  that  the  same  was 
stnick  out.  He  admitted  having  obtained 
policies  on  the  life  of  the  testator,  and 
also  that  he  had  no  other  insurable  in- 
temt  except  in  respect  of  the  poMt-Mt 
bond. 

There  was  also  a  letter  put  in  evidence, 
dated  the  11th  of  August  1854,  informing 
the  testator  that  Tnilock  intended  to  insure 
his  life.  Tliis  letter  is  commented  on  in 
tj^e  judgment  of  Lord  Justice  Turner. 

VicB  Chancellor  Stuart,  at  the  hear- 
ing of  the  cause  on  motion  for  a  decree, 
hdd  that  the  14,0002.  policiba  did  not  form 
part  of  the  testator's  estate,  and  made 
a  decree  accordingly.  There  were  other 
parts  of  the  decree  appealed  against,  but 
the  principal  point  was  that  involved  in 
these  policies,  the  appeal  being  preaented 
by  the  plaintiflb. 

Mr.  Rolt,  Mr.  Bilbm  and  Mr.  NeaU, 
for  the  appellants,  relied  upon  three  points : 
first,  that  Trulock  had  no  insurable  interest 
in  the  life  of  Mr.  Jodrell ;  secondly,  that 
fraud  had  been  practised  upon  him  ;  and, 
thirdly,  that  there  had  been  a  contract 
between  Brade  and  Trulock  on  the  one 
hand  and  the  testator  on  the  other  (as 
shewn  from  the  recital  in  the  first  bond 
and  one  of  the  letters  in  evidence)  that 
the  insurances  should  be  effected ;  and 
that,  therefore,  the  produce  of  the  policies 
would  belong  to  the  testator's  estate.  The 
ailment  is  considered  in  the  judg- 
ment of  Lord  Justice  Tamer.  They 
cited  and  relied  upon  Lea  v.  Hinion  (1% 

(1)  19  Besv.  324i  i.  e.  £  De  Oex,  M.  ft  G.  8S«. 


Goilab  V.  CrowA  (S)  and  DrjftUk  t. 

Piggtat  (S). 

Mr.  W,  Peanom,  for  Bnuto  and  Tmloek, 
cited  the  following  authoiitiaa : — 
Evant  T.  Peaeeei,  16  Yes.  5IS. 
Chmhmd  v.  De  Faria,  17  Ibid.  80. 
Pott*  V.  Curtis,  Yottnge,  54S. 
TristOH  v:  Hardest  14  Beav.  232. 

Mr,  Rolt  was  heard  in  reply. 

June  27. — Lord  Justicb  Turner,  after 
a  statement  from  which  the  forgoing  de- 
tail is  principally  taken,  proceeded  to  ssy, 
— This  bill  is  so  loosely  framed  that  it  is 
difficult  to  collect  from  it  the  precise 
grounds  upon  which  the  plaintiffs  claim  to 
have  the  policiea  inrqnestton  considered  u 
part  of  the  testator's  estate,  but  in  the 
course  of  the  argument  before  ns  the  eUin 
was  rested  alternately  upon  the  grouitd 
of  fraud  or  of  contract.  As  to  the  case 
of  fraud,  one  part  of  the  argument  wu,  that 
the  whole  transaction  as  to  the  security  for 
tlie  14,0002.  was  fraudulent  and  void  as 
against  the  testator ;  that  Trulock  had  no 
insurable  interest  in  the  life  of  the  testator, 
otlierwise  than  by  virtue  of  that  bansse- 
tion ;  and  that  the  insurable  interest  having 
been  acquired  by  fraud,  the  benefit  leanlt- 
ing  from  it  would  belong  to  the  person  on 
whom  that  fraud  was  oonunitted.  The 
first  step  in  this  aigament  ii^  that  there 
was  fraud  in  the  transaction  aa  to  die  sew- 
rity  for  the  1 4,000<.,  but  npon  the  evidcoee 
before  us  I  am  not  aatufied  that  this  was 
the  case.  I  think,  however,  that  if  the  qnei- 
tion  had  been  material,  we  could  not  have 
parted  with  it  without  further  inquiry  upon 
the  subject,  and  we  have  to  consider  there- 
fore whether,  if  the  transaction  as  to  the 
14,0002.  was  found  to  be  a  fraud  nptm 
the  testator,  the  result  contended  for  by 
the  appellants  would  follow.  I  am  of 
opinion  that  it  would  not.  If  there  was 
fraud  npon  the  testator  in  the  tnmsaetion 
as  to  the  I4,000<.,  the  defendant  Trulock 
could  acquire  by  it  no  insurable  interest  in 
the  testi^or*s  life,  and  the  policies  efictad 
by  him  were  frauds  on  the  offioes  in  wbidi 

(2)  4  De  Qex,  M.  &  G.  440 ;  s.  e.  22  U«  J- 
Rep.  (h.s.)  Chanc.  912. 

(8)  22  Bear.  238;  b.c  2fi  Law  J.  Rep.  (n^) 
Cfasuo.  878. 
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they  were  effected.   The  offices  would  not 
be  liable  on  the  polidea.    These  policiet 
nther  liinmed  pert  of  the  original  tnnsae- 
tion  w  to  the  14,000<.,  or  they  did  not. 
J(  81 1  think  was  the  ease,  they  did  not 
form  part  of  the  original  transaction  as  to 
the  14(000^.,  I  can  see  no  ground  on  which 
the  testator's  estate  can  claim  the  benefit 
of  them  upon  the  footing  of  fraud.    If,  on 
the  other  hand,  they  did  form  part  of  the 
original  transaction,  and  we  give  the  testa- 
tor's estate  the  benefit  uf  them  upon  this 
ground  of  fraud,  we  should,  as  it  seems  to 
me,  be  permitting  the  appellants  to  affirm 
the  transaction  as  to  the  offices  and  to  dia- 
affirm  it  as  to  the  estate,  which  cannot,  I 
tbmk,  be  done.  It  is  true  that  some  of  the 
policies  have  been  lecoTered  upon  at  law, 
bat  thia  does  not  seem  to  me  to  aid  the 
apiiellants'  case.    If  fraud  be  established, 
and  it  is  the  case  of  fraud  we  are  now  con- 
sidering, what  has  been  recovered  could 
not,  as  I  apprehend,  be  retained.    It  is,  I 
think,  to  the  offices  and  not  to  the  testator's 
estate  the  money  recovered  would,  in  this 
view  of  the  case,  belong.    There  is,  I 
think,  a  fallacy  in  the  appellants'  argu- 
ment on  this  part  of  the  ease.    It  throws 
out  of  view  all  consideration  of  there  having 
been  a  fraud  upon  the  offices  as  well  as 
upon  the  testator.    Then,  aa  to  the  case 
of  contract,  I  find  no  proof  of  any  express 
contract  by  Brade  and  Trulock,  or  either 
of  them*  for  the  insurance  of  the  testator's 
life.    The  recital  contained  in  the  first  of 
the  bonds  (that  is,  that  he  had  agreed  to 
pay  the  premiums)  was  relied  on  in  proof 
of  such  a  contract ;  but  it  seems  to  me  to 
prove  no  more  than  that  the  premiums 
which  would  be  payable  for  insurance  were, 
as  of  course  Uiey  would  be,  taken  into 
account  in  determining  the  sum  for  which 
the  bond  was  to  be  given.    The  letter  of 
the  11th  of  August,  1854,  was  also  relied 
upon  as  evidence  of  lueh  a  contract ;  but 
again,  this  letter  shews,  as  I  think,  no 
more  than  that  the  testator  was  informed 
that  Tmlock  intended  to  insure,  and  that 
the  amount  of  the  bond  was  calculated  on 
the  rate  at  which  the  insurances  were  ex- 
pected to  be  effected.    Tliere  is,  indeed, 
language  in  this  letter  which  might  be 
important  on  the  question  of  fraud,  had 
that  question  been  material,  hut  I  do  not 
think  it  at  all  aupporte  the  case  of  con- 


tact. It  is  not,  I  think,  coached  in  terma 
at  all  indicating  that  Trulock  was  under 
any  obligation  to  insure,  and  if  contract 
was  to  be  inferred  from  sudi  a  letter  aa 
this  there  would  tiardly,  I  think,  be  any 
case  in  which  the  debtor  would  not  be 
entitled  to  the  benefit  of  the  policies 
effected  by  the  creditor.  The  recital  and 
the  letter  to  which  I  have  referred  consti- 
tute, as  1  believe,  the  only  evidence  which 
at  all  brings  the  testator  in  connexion  with 
these  policies,  and  T  think  they  are  wholly 
insufficient  to  support  the  supposed  case 
of  contract.  It  was  also  attempted  on  the 
part  of  the  appellante  to  establish  a  right 
to  these  policies  upon  these  grounds.  It 
was  stud  that  the  policies  were  effected 
upon  the  whole  life  of  the  testetor,  and  not 
to  meet  the  contingency  mentioned  in  the 
bond ;  that  they  were  collateral  secnritiea 
for  the  14,000/.  and  insured  the  payment 
of  it  in  any  event,  and  that  it  was  a  fraud 
to  charge  the  testetor  with  the  14,0001. 
for  the  risk  of  his  dying  in  his  father's 
lifetime,  and  at  the  same  time  to  secure 
the  payment  of  the  14,000/.  in  any  event. 
But  if  there  was  no  oontraet  between  the 
testetor  and  Trulock,  in  respect  of  the  in- 
surance, Trulock  was  surely  at  liberty  to 
effect  any  insurance  whidi  he  might  think 
fit,  and  it  is  not  to  be  wondered  at  that  he 
insured  the  fnyment  of  the  14,000/.  in  any 
event,  when  it  is  remembered  how  large 
an  incumbrance  Uie  testetor  had  already 
created  upon  his  expeetent  property  in 
favour  of  the  Norwich  Insurance  Office. 
Another  ground  which  was  relied  on,  upon 
the  part  of  the  appellante,  was  that  these 
premiums  were  paid  out  of  the  testetor's 
own  monies,  but  the  policies,  the  benefit 
of  which  is  claimed  by  this  bill,  were 
effected  by  Trulock  alone ;  and  it  does 
not  appear  that  Trulock  ever  had  any 
monies  of  the  testetor  in  his  hands,  except 
the  600/.  which  was  due  upon  his  pro- 
missory note,  and  whidi  was  due  on  a 
wholly  separate  and  distinct  tmniaction. 
This  note  the  testetor  continued  to  hold 
until  the  time  of  his  death,  and  I  think  it 
would  be  going  much  too  far  to  ascribe  the 
payment  of  the  premiums  to  the  debt 
which  was  thus  due  upon  the  note  from 
Trulock.  Upon  the  whole,  therefore,  I 
think  the  appellante'  case  altogether  fails, 
whether  it  is  considered  as  depending  upon 
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fraud  or  upon  contract  The  cm 

of  Lea  T.  Hintou,  which  waa  attempted  to 
1m  drawn  into  the  argument  on  the  part  of 
the  appellants,  haa  not,  I  think,  any  bear- 
ing apon  the  point  before  Qi.  In  that  ease, 
as  we  thought,  not  only  had  the  poUey 
been  efifacted  with  the  privity  of  the  testa- 
tor, hut  it  had  been  effected  and  the  momes 
due  upon  it  had  been  received  for  the  pur- 
pose of  indemnity  merely;  and  the  estate 
having  been  chained  with  part  at  least  of 
the  debt  for  which  the  indemnity  waa  pro- 
vided, was,  of  course,  entitled  to  be  credited 
with  the  indemnity  fund. 

Lord  Justice  Knight  Bruce,  after 
referring  to  various  points  of  informality 
in  the  decree,  said— The  appellants*  alleged 
ground  of  complaintinvolved  the  questions, 
whether  Tmloek  was  a  trustee  absolutely 
or  (»ntingently  of  the  whole  or  any  part  of 
the  beneficial  interest  in  the  policy,  of  which 
the  proceeds  are  indispute,  for  the  testator} 
and  whether  there  was  a  contract,  expressly 
or  otherwise,  between  them,  that  abso- 
lutely or  contingently  the  testator  or  his 
estate  should  have  or  be  entitled  to  a  por- 
tion of  that  interest.  I  have  expressed 
myself  thus  because  the  payment  or  non- 
payment by  the  testator,  or  with  his  money, 
or  the  charge  or  absence  of  charge  agaiiwt 
him  of  the  whole  or  any  part  of  the  expense 
of  eflEecting  or  keeping  up  the  policy,  it 
only  material  as  evidence,  more  or  less 
strong,  on  one  or  both  of  the  two  questions 
that  I  have  mentioned,  of  which  neither 
can,  on  the  materials  at  present  before  the 
Court,  I  agree  with  the  Vice  Chancellor 
and  the  Lord  Justice  in  thinking,  be  an- 
swered in  favour  of  the  plaintiffs;  and  the 
impression  which  for  some  time  I  had, 
that  it  would  have  been  better  not  to 
decide  either  of  the  two  questions  against 
them,  at  least  without  an  endeavour  to 
obtEun,  by  means  of  inquiries  to  be  directed, 
more  information  than  we  have  as  to  the 
facts  and  circumstances  of  the  dealings 
between  the  testator  and  the  defendant, 
Mr.  Trulock,  relating  to  the  policy  or  con- 
nected directly  or  indirectly  with  it,  does 
not  remain.  Upon  consideration,  I  have 
become  convinced  that  there  is  not  good 
ground  for  thinking  that  more  information 
bearing  materially  upon  the  title  to  the 
policy  than  we  have  is  likely  to  be  ob- 
tained or  should  be  endeavoured  to  be  so. 


 With  regard  to  Lea  v.  /ftnton,  the 

Master  of  the  Rolls,  if  I  may  take  the 
liber^  of  saying  so,  seems  to  me  to  have 
dealt  ably  and  well  with  the  matter,  bnt 
certainly  I  might  and  oi^ht  to  have  ex- 
pressed myself  better  than  I  did  on  die 
appeal.  According  to  my  recollection  the 
evidence  saUsfied  me  that  the  effecting  of 
the  insurance  then  in  dispute  was,  as 
between  Mr.  Lea  and  his  solicitor,  surety 
and  executor,  Mr.  Hinton,  their  joint  act, 
an  act  which  the  circumstances  rendered 
it  impossible  to  ascribe  to  any  intention 
upon  the  part  of  either  more  favourable  to 
Mr.  Hinton  than  that  of  benefiting  both, 
but  as  to  Mr.  Hinton  primarily,  yet  by 
way  only  of  protection  and  indemnity ;  I 
think  that  it  was  right  to  charge  him  with 
the  money  with  which  at  the  ^lla  as  well 
as  here  he  was  charged.  From  his  ease 
that  of  Mr.  Tmloek  now  before  us  is  widely 
and  importantly  different,  as  was  that  ^ 
the  policy  holder  in  Oodeib  ▼.  Craaek> 

The  appeal  upon  the  ahove-mentioned 
point  r^arding  the  right  to  the  l4fiWH, 
policies  waa  diunissed. 


KlNDERSLBT,V.C.  1  .  _    ^  ,„ ,  „ 

May  24.       /  '*  "o^"**^- 

Baron  and  Feme — Separate  Ettate — 
Mortgage  by  Husband  and  Wife — Exonero' 
turn  of  Htuband't  Ettate — Parol  Evidence. 

A  hatband  and  wife  joined  in  morigaging 
the  ttife't  teparate  ettate,  and  the  AwiaRcF 
covenanted  to  secure  the  repayment  of  the 
debt, — Held,  that  parol  evidence  might  be 
admitted  to  shew  that  the  money  so  borroved 
aas  for  the  benefit  of  the  wife;  that  ike 
husband's  joining  in  the  mortgage  deed  wot 
only  by  way  of  suretyship;  and  that  hit 
ettate  would  be  indemnified  by  the  e^arate 
ettate  of  hit  wife. 

The  bill  stated  that  by  a  seUlement 
made  upon  the  marriage  of  Thomas  Die- 
kerson  and  Ann  his  wife  certain  estates 
therein  mentioned  (including  an  eatate  at 
Sudbury,  in  Suffolk,)  were  vested  in  trus- 
tees upon  trust  for  Ann  Dickerson  until 
the  marriage,  and  after  the  solemnisation 
thereof  for  such  uses  and  tnuts  as  Ae 
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nid  Ann  Diekenon  should  by  deed  or  wiU 
■ppmnt,  and  in  de&ult  of  appointment  for 
the  aaid  Ann  Diekerson  for  life,  the  pro- 
eeedt  not  to  be  rabject  to  the  debts,  con- 
tnml  or  engagements  of  T.  IKckerson,  but 
for  ber  sole  and  separate  use,  vith  re- 
Bisuider  to  the  tmitees  to  preserve  con- 
tiDgent  remainders,  and  with  the  ultunate 
remainder  to  the  heirs  and  asngns  of  the 
■aid  A.  Dickerson  for  erer.    In  October 
1848,  Ann  Dickerson,   in   execution  of 
her  power,  mortgaged  her  property  at 
Sadbory  to  Charlotte  CoUett  to  secure  a 
■nm  of  400/.  and  interest.  To  that  inden- 
ture T.  Dickerson  was  made  a  party,  and  he 
eoTenanted  that  he  and  Ann  Dickerson,  or 
one  of  them,  their  or  one  of  their  executors, 
administrators  or  assignSf  would  pay  to 
Chailotte  CoUett,  her  executon,  adminis- 
tiatort  or  usigna,  the  money  so  adtanced 
by  her.  with  intenat  thereon.    The  bill 
stated  that  the  sud  400J.  was  in  ftct  bor- 
nnred  by  the  said  Ann  Dickerson  for  the 
use  of  her  sister  Mary  Lake,  to  enable  her 
to  pay  off  a  mortgage  effected  by  her  late 
faosband,  and  that  3401.,  part  thereof,  was 
adranced  to  Mary  Lake,  who  thereupon 
signed  a  memorandum  acknowledging  that 
she  had  received  that  sum  from  her  sister. 
The  remainder  of  Uie  400/.  was  expended 
in  costs  which  had  accrued  during  the 
tzansaction. 

Mrs.  Lake  also  charged  certain  pro- 
perty beloD^ng  to  her,  which  was  already 
mortgaged  for  500/.  with  the  before-men- 
tumed  sum  of  S40/.,  subject  to  the  prior 
mortgage. 

On  Uie  22nd  of  March,  Ann  Dickerson 
made  her  will,  whereby  she  devised  her 
estate  at  Sudbury,  (the  subject  of  the 
mortgage)  to  Mrs.  Lake  and  other  persons, 
and  Uie  defendant  was  her  only  surviving 
executor. 

The  testatrix  died  in  November  1851. 

Mary  Lake  died  in  December  1853,  and 
her  estate  was  represented  by  Stephen 
Alston.  The  property,  mortgaged  by  Mrs. 
Lake,  waa  sold  by  the  first  mortgagee 
under  a  power  oi  sale,  but  it  did  not 
realise  auffldent  to  pay  off  that  mortgage. 

T.  Diekenon,  by  his  will,  dated  die 
10th  of  November  1855,  appointed  hit 
wife  and  the  plaintiff  Mrs.  Gray  exe- 
eiitrixea  of  his  will;  and  he  ^d  in 
December  1855.   A  suit  waa  thai  insti- 


tuted to  administer  T.  Dickerson's  estate, 
and  Charlotte  Collett,  the  mortgagee  of  the 
Sudbury  estate,  came  in  under  the  decree, 
and  established  her  debt  as  a  specialty 
debt,  under  the  covenant  in  the  mortgage, 
gainst  T.  Dickerson's  estate.  It  further 
appeared  upon  the  bill,  that  by  an  arrange- 
ment between  T.  Dickerson  and  the  repre- 
sentaUves  of  Mrs.  Lake,  the  amount  of 
the  debt  due  from  Mr.  Dickerson  was  to 
be  Uken  at  the  sum  of  2991. 16a.  8d.,  and 
60/.  for  interest  due  in  respect  thereof,  and 
the  bill  now  prayed  a  declaration  that  the 
real  estate  of  Ann  Dickerson  settled  to  her 
separate  use  was  liable  to  exonerate  and 
discharge  the  estate  of  T.  Dickerson  for 
the  debt  of  400/.  and  interest  to  the  extent 
of  the  said  sums  of  299/.  16«.  8d.  and  60/., 
and  it  asked  that  such  sums  might  be 
nused  oat  of  vaeh  separate  estate. 

Mr,  Olatte  and  JIfr.  Qrauide  appeared 
for  the  plaintiA,  and 

Mr.  Baily  and  Mr.  Humphrey  for  the 
heirs  and  devisees  of  Mrs.  Dickerson. 

The  following  cases  were  cited  :— 

CUnion  V.  Hooper,  1  Ves.  jun.  172. 
Leuiis  T.  Nangle,  1  Amb.  150. 
Bagot  V.  OupAton,  1  P.  Wros.  347. 
Earl  of  Kinnoul  v.  Money,  3  Swanst. 
202. 

Thmtu  V.  Thma*,  2  K.  &  J.  79; 
a.  c.  25  Law  J.  Rep.  (k.8.)  Chanc. 
159. 

Hvdson  T.  Carmiekael,  Kay,  613; 
s.  c.  23  Law  J.  Rep.  (h.s.)  Chanc. 

893. 

KiNDEB8LET,V.C. — My  Opinion  is,  that 
the  plaintiffs  are  entitled  to  what  they  ask. 
The  effect  of  the  limitations  in  the  settle- 
ment is,  that  Mrs.  Dickerson  had  an  ab- 
solute power  of  appointment,  and  in  de- 
fault of  her  exercising  such  power,  then 
she  had  a  life  estate  in  the  property  for 
her  separate  use,  with  the  ultimate  re- 
mwndo:  to  herseU,  her  hein  and  aasigna. 
She  had,  in  efiect,  an  estate  wfaidt 
amounted  to  a  fee  simple.  It  appears 
from  the  evidence  that  Ann  Didkerson'i 
sister,  Mrs.  Lake,  was  embarrassed  for  the 
want  of  a  sum  of  money  to  pay  off  a  mort- 
gage, and  the  400/.  waa  ruaed  and  ad- 
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Tanced  to  the  sister  for  the  purpose  of 
enabling  her  to  discharge  her  obligations. 
Mn.  DiekcTion  having  communicated 
with  her  solicitor,  the  mortgage  waa  pre- 
pared, and  the  money  was  raised  upon  the 
aecurity  of  this  part  of  Mrs.  Dickerson's 
separate  property.  By  that  mortgage, 
Mrs.  Dickerson  exercised  her  power  of 
appointment.  On  the  face  of  the  AitA, 
the  mortgage  purported  to  have  been  made 
by  Mr.  and  Mrs.  Dickerson,  and  the  form 
of  the  deed  was  just  such  as  any  convey- 
ancer would  have  prepared,  and  it  con- 
tained a  covenant  in  the  usual  manner,  on 
the  part  of  the  husband,  for  payment  of 
the  money,  together  with  interest  thereon. 
I  tiiink  it  clear  that  parol  evidence  may 
be  admitted  in  soeh  a  case  as  this  to  shew 
for  whose  benefit  the  money  was  really 
advanced ;  and  upon  the  evidence  I  am 
satisfied  that  the  money  was  obtained  for 
the  use  of  the  wife  in  order  that  she  might 
be  able  to  benefit  her  sister,  and  the  cove- 
nant to  pay  entered  into  by  the  husband 
was  in  the  nature  of  a  suretyship.  More- 
over, it  appears  that  upon  lending  the 
money  to  her  sister  Mrs.  Lake,  a  security 
was  given  by  Mrs.  Lake  (subject  to  a  prior 
mortga^)  to  Mr.  and  Mrs.  Dickerson  for 
the  sum  which  she  had  borrowed  from 
them.  If  that  security  had  reali»d  the 
full  amount,  there  would  have  been  no 
question  or  difficulty  in  the  matter,  for  the 
money  would  then  have  been  repaid.  If 
it  had  been  repaid  by  Mrs.  Lake,  it  would 
have  been  received  by  Mr.  Dickerson  as 
the  legal  hand  to  take  it,  and  he  would 
have  been  bound  in  equity  to  have  ex- 
onerated and  discharged  his  wife's  estate. 
The  husband  was  the  surety  on  his  cove- 
nant for  the  wife,  and  there  was  nothing 
in  the  security  given  by  Mrs.  Lake  whii£ 
affected  the  question  in  favour  of  the  wife's 
estate.  The  question  then  is,  whether  any- 
thing that  took  place  labsequently  has 
changed  the  state  of  the  ease  ?  It  appears 
that  an  anangement  waa  made  between 
Mr.  Dickerson  and  the  representatives  of 
Mrs.  Lake,  that  299/.  16j.  Sd.  and  602. 
should  be  considered  as  the  amount  re- 
maining due  upon  the  mortgage.  Whether 
Mrs.  Lake  actually  paid  off  the  remaining 
portion  of  the  money  advanced  to  her, 
thereby  reducing  the  mortgage  to  that 
amount  does'not  appear;  but,. in  some 


w^  or  other,  satia&ction  was  received 
to  a  certain  extent,  leaving  only  die  two 
sums  of  2991. 18«.  Sd,  and  601.  due.  The 
bill  is  right  in  not  asking  tot  more.  Mrs. 
Lake's  property,  after  satiBfying  the  firat 
mortgage,  turns  out  to  be  wordilesi,  and 
I  think  that  the  husband  is  therefore  en- 
titled to  he  indemnified  in  respect  of  so 
much  as  he  is  liable  to  pay,  and  the  plain- 
tifia  aie  entitled  Cb  the  relief  sought. 


Loane  Juencas.  T    ^»  «  aerowsmith's 

Jail        "l  TRUSTS. 
°°        ■       (_     /b  re  XHOHFSON. 

Lunacy— Trtutee — InfaiU— Jurisdiction 
—TrutteeAct,  1850. 

A.  B.  gave  aU  hie  real  and  peraonai 
estate  and  effects  of  what  nature  or  kind 
soever,  to  C,  D,  upon  trust  to  pay  to  his 
wife  for  her  hfe,  the  rents  of  his  real  estate 
and  the  interest  on  all  suns  due  to  him  on 
mortgages,  bond,  note  or  other  security,  and 
after  her  death  to  ytt  in  aU  debts  owing  to 
him  on  any  seeurUy,  and  pay  the  tame  over 
to  other  persons.  C.  D.  died  intestate,  Uaw~ 
ing  F,  Ms  eldest  son  and  h*ir-at-la»,  m 
parson  ef  unsound  mind  and  an  ittfant 
Held,  that  the  legal  estate  ta  the  nwr^ged 
property  passed  to  C.  D,  and  UuU  he  tsaa 
a  trustee,  and  persons  were  appointed  to 
convey  the  property  comprised  ht  the  mart* 
gages  to  the  purchasers  thereof,  under  sec- 
tions 3.  and20.  of  the  Trustee  Act,  1850. 

//  is  not  necessary  to  resort  to  the  juris- 
diction in  lunacy  for  such  an  order,  but  U 
may  be  made  in  the  juris^Hon  in  dan- 
eery. 

This  was  an  original  petition  entitled  in 
lunacy,  and,  under  the  Trustee  Act,  1850, 
presented  by  the  trustees  of  the  will  of  a 
mortgagee.  The  petition  waa  diat  of  Robert 
Arrowsmith  and  William  Airowsmith,  and 
it  prayed  that  Mr.  George  Wilson  Thomp- 
son, a  person  of  unsound  mind,  though 
not  found  a  lunatic  by  inquisition,  might 
be  declared  to  be  a  trustee,  within  the 
meaning  of  the  Trustee  Act,  1850,  of  cer- 
tain messuages  and  hereditaments  at  Bar- 
nard Castle,  which  were  then  under  mort- 
gage, and  that  the  petitionm  mi(^t  be 
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appointed  to  convey  and  assnre  the  same 
to  certain  purchasers,  or  as  they  should 
direct.    The  petition  set  fortii  that  by 
indentare  of  mortgage  dated  the  2nd  oi 
September  1852|  the  hereditaments  were 
eooTeyed  and  aasnred  to  William  Arrow- 
troith,  the  father  of  the  petitioners,  his 
heirs  and  assigns,  in  fee.   to  secure  the 
repayment  of  400/.  and  interest.  .  The 
security  contained  a  power  of  sale  to  Wil- 
liam Arrowsmith,  his   heirs,  executors, 
administrators  and  assigns,  in  case  of  de- 
fault.   William  Arrowsmith,  by  his  will, 
dated  the  6th  of  August  1852,  gave  and 
devised   to   Joseph   Thompson   all  his 
real  and  personal  estate  and  effects  what- 
soever and  wheresoever,  and  of  what  na- 
ture or  kind  soever,  npon  trust,  after  pay- 
ment of  his  just  debts  and  funeral  and 
testamentary  expenses,  to  permit  and  lufisr 
his  wife,  Graee  ArrowsmiUi,  to  receive  the 
rents  of  his  real  estate,  and  the  interest  of 
all  sums  of  money  that  might  be  due  and 
owing  to  him  upon  mortgage,  bond,  note 
or  other  security,  for  her  lif^,  and  at  her 
death  to  get  in  all  debts  owing  to  him  on 
any  security,  or  on  simple  contract,  and 
to  pay  to  his  son,  the  petitioner  Robert 
AiTowamith,  the  sum  of  300^. ;  and  on  the 
decease  of  Grace  Arrowsmith,  the  testator 
gave  and  devised  his  dwelling-house  wher^ 
in  he  resided  to  his  other  son,  the  petitioner 
William  Arrowsmith,  and  gave  him  die 
residue  of  his  real  and  personal  estate.  Ha 
appointed  Joseph  Thompson  and  the  two 
petitioners  executors  of  his  will.  The 
testator  died  on  the  17th  of  July  1853,  and 
the  will  was  proved  by  the  petitioners 
alone.   The  petitioner  Robert  Arrowsmith, 
the  heir-at-law  of  the  testator,  admitted  the 
validity  of  the  will. 

On  the  30th  of  July  1855  Joseph 
Thompson  died  intestate,  leaving  George 
Wilson  Thompson,  his  eldest  son  and  heir- 
at-law,  then  an  inhnt,  and  now  of  the 
age  of  nineteen  years,  of  unsound  mind, 
although  not  found  alunatic  by  inquisition. 

The  petitioners,  as  ezeenton,  sold  the 
henditamente  comprised  in  the  mortgage 
in  lota,  but  by  reason  of  the  inc«^scity  of 
Oeoi^  Wilson  Thompson,  they  were  un- 
able to  make  conveyances  to  the  several 
pnichaaers. 

Mr.  Preudergatt,  for  the  petitionaii  said 
Maw  Ssatp,  X&VIL— CuAaa 


that  a  doubt  had  existed  how  far  the  words 
of  the  will  of  Mr.  Arrowsmith  the  testator 
were  su£Bcient  to  carry  the  legal  estate 
in  the  mortgaged  property  to  the  devisee, 
Joseph  Thompson.  The  cases,  boweTor, 
of  2)96  d.  GueMt  V.  Bennea(l),  Kniaht  v. 
Jiobituon  (2),  Re  Field  (3),  and  Mather 
V.  Thomas  (4),  seem  clearly  to  shew  that 
they  did.  Indeed  Doe  d.  Guett  v.  Bennett 
was  quite  conclusive,  for  there  a  mortgagee, 
by  his  will,  devised  thus I  leave  my 
wife,  Rebecca  Hayes,  to  receive  alimonies 
upon  mortgages  and  notes  out  at  interest"; 
and  Mr.  Baron  Parke,  in  delivering  the 
judgment  of  the  Court,  said,  "  We  are  all 
of  opinion  Uiat  the  words  *  to  receive  all 
monies  npon  mortgagea,'  are  sufficient  to 
pass,  not  only  the  money  on  mortgage, 
but  the  securities  also,  that  is,  the  legal 
estate  npon  which  the  money  is  secured." 
With  respect  to  the  other  point  of  the  pe- 
tition, it  was  to  be  obserTed  that  in  the  3rd 
section  of  the  Trustee  Act,  1850  (13  &  14 
Vict.  c.  60.),  it  was  enacted  as  follows:— 

When  any  lunatic  or  person  of  unsound 
mind  shall  be  seised  or  possessed  of  any 
lands  upon  any  trust  or  by  way  of  mort- 
gage, it  shall  be  lawful  for  the  Lord  Chan- 
cellor, intrusted  by  virtue  of  the  Queen's 
sign  manual  with  the  care  of  the  persons 
and  estates  of  lunatics,  to  make  an  order 
that  such  lands  be  vested  in  such  person 
or  persons  in  inch  manner  and  for  such 
estate  as  he  shall  direct;  and  the  order 
•hall  have  the  same  effisct  as  if  the  trustee 
or  mortgagee  had  been  sane,  and  had  duly 
executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  for  the  same 
estate."  And  then  the  20th  section  of  the 
act  enabled  the  Court  to  appoint  a  person 
to  convey  in  certain  cases,  instead  of  mak* 
ing  a  vesting  order. 

[Lord  Jdsticb  Knight  Bbuck.— Why 
has  this  petition  been  presented  in  Lu- 
nacy ?] 

Mr.  Prenderffa»t.~~In  a  case  similar  in 
its  circumstances  Vice  Chancellor  Kinder^ 
ley  expressed  an  opinion  that  when  lunacy 

(1)  dExch.Rap.892ii.c.30LswJ.Rep.(x.s.) 
Ezch.  828. 

(2)  2  Kay  &  J.  f  08. 

(3)  9  Hue,  414;  kc.  21  Law  J.  Rep.  (n.s.) 

Cbanc,  175. 

J 4)  6  Sim.  US  I  s.  e.  S  Law  J.  Rep.  (ha) 
•.SMi  10Biog.44t  8M.ftS.684. 
4Z 
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co-exiitecl  with  infancy,  the  Court  of 
Chancery  alone  had  not  jurisdiction. 

Lord  Justice  Knight  Bruce.— With 
the  greatest  respect  for  the  opinion  of  the 
Vice  Chancellor,  my  learned  Brother  and 
myself  are  both  of  opinion  that  there  Is  no 
necessity  to  resort  to  the  jurisdiction  in 
Lunacy,  but  that  the  case  comes  vithin  the 
ordinary  jurisdiction  of  the  Court  of  Chan- 
cery. It  appears  to  me  that  we  may  make 
an  order,  declaring  that  nnder  the  will  of 
the  testator  William  Arrowsmith,  the  l^al 
estate  in  the  mortgaged  property  passed  to 
Joseph  Thompson,  the  trustee  named,  in- 
asmuch as  that  construction  is  necessary 
in  order  to  give  full  dominion  over  the 
mortgaged  estate  for  the  purpose  of  carry- 
ing into  execution  the  trusts  of  the  will, 
I  take  occasion  to  express  my  entiria  con- 
currence in  the  judgment  a£  Mr.  Baron 
Parke  in  Doe  d.  Ouegt  v.  BemutL 

Lord  Justice  Torher  concurred,  ob- 
serving that  they  should  direct  the  order 
to  be  entitled  in  Chancery  as  well  as  in 
Lunacy,  in  order  that  it  might  form  no 
precedent  adverse  to  the  jurisdiction  of 
the  Court  of  Chancery. 


LoaDs  JU8TICU.1    /n  re  joHes's  ssttled 

July  9.       J  ESTATES. 

Practice — Ctuts  of  Reinvestment — Costs 
of.  Private  Conveyancing  Counsel  and  Con- 
veyaneing  Counsel  of  the  Court-^ Taxation. 

Where  settled  estates  had  been  purchased 
by  a  corporation  under  the  powers  in  their 
act  and  the  purchase  -  money  paid  into 
eourl,  the  tenant  for  life  of  the  land  taken 
petitioned  for  payment  out  of  court  of  part 
of  the  money  to  be  invested  in  purchase  of 
another  estate.  She  laid  the  abstract  before 
her  own  counsel,  who  approved  of  the  title, 
and,  st^equenlly,  it  was  laid  before  one  of 
the  eono^ancing  counsel  of  the  Court,  who 
also  approved  the  title.  The  taxing  Master 
disaUowed  the  fees  of  the  private  counsel, 
but  hie  decision  was  overruled  by  one  of  the 
Vice  CAaneeUors:— Held,  on  appeal,  thai 
so  much  of  the  eoste  at  consisted  of  f^for 
ewMuVUkiivn  between  the  two  counsel  were 
reatonable  chafes,  but  that  the  whole  cost 


of  the  investigation  of  the  title  by  the  private 
counsel  was  too  much,  and  the  Court  sanc- 
tioned a  compromise  of  the  claim,  and  varied 
the  order  iff  the  Vice  Chancellor. 

This  was  an  appeal  from  an  order  of 
Vice  Chancellor  Stuart,  directing  the  Blas- 
ter to  review  his  taxation  of  bills  of  costs 
ill  a  case  of  reinvestment  of  money  paid 
into  court.  The  following  narrative  will 
disclose  the  facts  : — 

The  corporation  of  the  Trinity-house 
had,  under  their  parliamentary  powers  con- 
ferred by  the  statute  6  &  7  Will.  4.  c.  79, 
relating  to  the  purchase  of  lighthouses, 
purchased  estates  on  the  coast  of  Pembroke- 
shire, called  "  Tlie  Skerries,"  which  were 
comprised  in  a  settlement,  nnder  which 
Miss  Jones,  the  present  respondent,  was 
tenant  for  li&.     The  purchase-money, 
484,9842.,  was  paid  into  court  by  the 
Trinity-faottse,  until  an  opportuni^  for  its 
reinvestment.    Miss  Jones  entered  into  a 
contract  to  purchase  a  lai^  estate  in  ToA- 
shire  for  the  sum  of  122,000/.,  the  greater 
part  of  which  sum  was  intended  to  be  paid 
out  of  court    Upon  the  contract  being 
entered  into,  the  title  of  the  Yorkshire 
estate  was  submitted,  on  Miss  Jones's  be- 
half, to  Mr.  Dart,  the  conveyancer,  and  it 
was  ultimately  approved  of  by  him.  A 
petition  was  then  presented,  praying  that 
BO  much  of  the  purchase-money  pud  into 
court  by  the  Trinity-house  as  was  wanted 
for  the  purchase  of  the  Ywkahire  estate, 
might  be  paid  out  to  the  vendors  of  that 
estate  ;  but  upon  the  hearing  of  die  pe- 
tition, Vice  Chancellor  Stuart,  for  the  pro- 
tection of  infants  interested  under  the 
limitations  of  the  settlement,  directed  that 
the  title  should  be  laid  before  one  of  the 
conveyancing  counsel  of  the  Court,  and 
directed,  if  the  title  should  be  approved 
by  him,  that  it  should  be  referred  to  the 
taxing  Master  to  tax  the  costs  of  the 
reinvestment,  the  same  to  be  pai^  by  the 
Trinity-house.     Upon  the  investigation, 
the  conveyancer  of  the  court  made  numer- 
ous requisitions  which  led  to  condderaUe 
expense,  and  it  was  thought  advisable  that 
the  private  conveyancer  of  Miss  Jones 
should  have  consultaUons  vridi  him.  Ths 
title  was  ultimately  approved  ait  ^ 
taxing  Master  certified  that  he  had  ttxed 
Miss  Jones's  costs  at  a  sum  of  i,lS9l., 
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wbicb  incladed  tliefeesofthe  conveyancing 
counsel  of  the  court  in  respect  of  perusing 
ind  advising  upon  the  abstract  of  title,  but 
be  ditallowed  the  whole  of  the  fees  paid 
to  the  prirate  counsel,  and  all  costs  con- 
■eqaent  on  his  perusal  of  the  abstract.  It 
speared  that  the  Master  was  witling  to 
silow  the  fees  of  certain  consultations  and 
eonseqaent  elurgei,  considering  that  diffi- 
cnltiet  had  been  thereby  eleated  away,  and 
thiU  the  fees  to  the  CDnveyaneing  counsel 
sf  the  Court  had  been  to  that  extent 
dimmished.    Miss  Jones  then  presented  a 
petition  praying  that  the  certificate  of  the 
taxing  Master  might  be  varied,  by  intro- 
ducing the  items  which  he  had  so  struck 
out,  and  Vice  Chancellor  Stuart  considered 
that  the  act  which  empowered  the  corpo- 
ration to  purchase  lighthouses,  provided 
that  costs  reasonably  incurred  relating  to 
reinvestment  of  money  in  land  should  be 
home  by  the  Trinity- bouse.  His  Honour, 
in  giving  judgment,  proceeded  to  say,  that 
he  did  not  thmlc  that  the  taxing  Master 
had  taken  a  eoirect  view  of  die  principle 
npon  which  the  taxaUon  of  coats  should 
proceed  In  such  caaea  as  tiiat  now  in  ques- 
tion.  The  Act  enabling  the  corporation  of 
the  Trinity-house  to  purchase  lighthouses 
•aid,  that  costs  reasonably  incurred  relating 
to  the  reinvestment  in  land  of  the  purchase- 
money  of  lighthouses  taken  by  the  corpo- 
ration, should  he  paid  by  that  body.  The 
question  was,  whether  it  was  right  and 
prudent  and  reasonable  that  the  purchaser, 
before  coming  to  the  Court  for  an  order 
for  the  investment  of  the  sum  of  122,0002. 
in  the  lands  which  had  been  purchased, 
should  have  laid  the  abstract  of  the  title 
to  those  lands  befbre  his  private  counsel 
for  approval,  instead  of  incurring  the  risk 
of  eosts  by  an  application  to  the  Court  for 
so  investment  in  lands  to  which  a  proper 
title  might  possibly  not  be  made.  Not 
only  did  he  think  that  such  conduct  on  the 
part  of  the  purehitser  was  reasonable,  but 
that,  even  as  regarded  the  Trinity-house, 
it  was  for  the  benefit  of  that  corporation 
that  there  should  be  a  preliminary  investi- 
gation, which  might  save  them  from  the 
expense  which  they  would  have  fruitlessly 
ineurred  if  the  title  had  been  disapproved. 
He  thoi^ht  that  the  taxing  Master  had 
takm  a  nanrow  view  of  the  case,  and  that 
the  fees  in  question  ahonid  be  allowed.  Ho 


would  add,  that  when  lands  were  taken  eom- 
pulsorily  by  a  public  body,  and  there  waa 
any  question  as  to  the  costs  relating  to 
the  reinvestment  of  the  purchase-money  of 
such  lands,  the  purchaser  should  have  the 
benefit  of  the  doubt ;  for  these  costs  were 
occasioned  not  by  his  act,  but  by  that  of 
the  public  body.  The  taxation  must,  con- 
sequently, be  reviewed,  and  the  costs  of 
this  petition  borne  by  the  Trinity-house, 

The  items  in  dispute  amounted  to  8562., 
which,  besides  the  fees  before  r^erred  to, 
comprised  the  expenses  of  preparing  an 
additional  abstract  for  the  purpose  of  iden- 
Ufying  the  parcels,  which  was  suggested 
by  the  conveyancer. 

Mr.  Baeon  and  Mr.  Cotton  supported 
the  petition  of  appeal  of  the  corporation  of 
the  Trinity-house,  who  appealed  from  the 
above  decision.— They  cited  the  40th  sec- 
tion of  the  Masters  in  Chancery  Abolition 
Act  (15  &  16  Vict.  c.  80.).  which  enacts 
as  follows:—**  That  it  shall  be  lawful  for 
the  Court,  or  fbr  any  Judge  thereof,  when 
sitting  at  chambers,  to  receive  and  act 
upon  the  opinion  of  conveyancing  counsel 
in  actual  practice,  to  be  nominated  as  here- 
after mentioned,  in  all  cases  in  which, 
according  to  the  present  practice  of  the 
Court  and  of  the  Master's  office,  it  has 
been  usual  for  the  Master  to  require  and 
receive  the  opinion  of  conveyancing  coun- 
sel ,  for  his  aid  and  assistance  in  the  inves- 
tigation of  the  title  to  an  estate,  with  a 
view  to  an  investment  of  money  in  the 
purchase  or  on  mortgage  thereof."  They 
contended  that,  if  parties  knowing  that  the 
Conrt  had  this  power— and  in  a  ease  of  such 
magnitude,  they  must  have  known  that  the 
assistance  oi  the  eonv^anoer  of  the  court 
would  be  called  into  requisition,— thought 
fit  to  employ  their  own  counsel,  the  corpo- 
ration ought  not  to  be  charged  with  such 
expenses,  and  the  order  of  the  Vice  Chan- 
cellor ought  to  be  discharged.  They  cited 
— la  re  the  Southampton  Railway  Company, 
ex  parte  King's  College,  Cambridge  (1). 
Lands  had  been  taken  from  the  college  by 
the  company,  and  the  purchase-money  was 
paid  into  court.  The  college  applied  that 
the  amount,  with  other  monies  supplied  by 
themselves,  might  be  lud  out  in  purchase 

(1)  e  De  Oex  &  8.  621. 
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of  otiier  landf .  The  Vice  Chancellor  con- 
sidered that  the  proper  order  to  be  made 
was,  that  the  company  should  pay  all  the 
costs  according  to  the  Lands  Clauses  Con- 
solidation Act,  but  that  the  college  should 
pay  all  the  extra  costs  of  the  money  laid 
out  being  greater  than  that  paid  into  court. 

Mr.  Matint  and  Mr.  Bevir  said,  that 
the  practice  before  the  Master  had  always 
been  for  parties  to  employ  their  own  coun- 
sel, and  for  the  Master,  if  he  were  not 
satisfied,  to  call  in  the  assistance  of  a  con- 
veyancer of  bis  own  selection.  The  Mas- 
ters in  Chancery  Abolition  Act  left  that 
practice  untouched,  and  was  never  intended 
to  deprive  parties  of  the  advice  of  those  iq 
whom  they  placed  eonfidence. 

The  Lords  Justices  considered  that  it 
was  reasonable  that  Miss  Jones  should 
have  the  advice  and  assistance  of  her  own 
connsel  oA  any  points  of  difficulty  which 
might  arise,  consultations  held  betweos 
whom  and  the  eonveyancing  counsel  of 
the  court  would  naturally  fkcilitate  the 
investigation  of  the  title,  and  thus  ulti- 
mately tend  to  diminish  the  expense;  but, 
on  the  other  hand,  what  she  claimed  was 
the  expense  of  two  separate  conveyancing 
counsel  going  through  the  whole  title,  and 
this  in  their  Lordships'  opinion  was  too 
much.  They  considered  also  that  the  ad- 
ditional abstract  was  not  necessary  in  the 
circnmstances  of  this  case,  and  they  re* 
eommended  the  parties  to  come  to  some 
arrangement  between  themselves. 

It  was  agreed  that  Miss  Jones  should 
receive,  instead  of  8562.  claimed,  a  sum  of 
200/.,  in  full  satisfaction  of  all  the  items 
dtspnted. 

Tke  order  of  the  Vice  Chancellor 
was  varied  aeeordii^lj/. 


Stdart.  y.c.i 
July  8.  6.   S  a*'^^^"' 

floating  Cargo^Delivery  Order~~EqiM- 
ahle  Lien — Bankruptcy  by  Arrangement, 

On  the  20<A  of  Jngnat  1857,  B,  the 
senior  partner  of  a  jam  of  Bristol  mer~ 


chants  and  shipowners,  being  then  in  Lon- 
don, wrote  and  delivered  to  the  plaintiff 
for  valtiable  eonsideralian  a  delivery  order, 
directing  D,  one  of  the  partners  of  B,  then 
at  Bristol,  in  whose  name  the  wharfage  busi- 
ness of  B.'s  firm  at  Bristol  was  carried  «>, 
to  deliver  to  the  order  of  the  plaintiff  "  fifty 
tons  of  palm-oil  out  of  the  first  of  our 
ships  which  shall  arriost  whether  it  be  the 
Glenelg,  Arab,  Mary  Amn  B,  or  Victory." 
On  the  day  following,  the  Bristol  firm  sus- 
pended payment,  and  their  affairs  were  wsomnd 
up  under  the  provisions  of  the  arrangement 
elauses  of  the  Bankrupt  Act,  by  deed  of 
assignment,  dated  the  Sth  of  September  1 857, 
of  which  the  defendants  were  trustees.  The 
deed  provided  that  no  creditor  having  a 
specific  lien  or  security  for  his  debt,  who 
executed  the  deed,  should  be  preyudiced  as 
to  his  security.  Notice  of  the  delivery 
order  was  given  to  the  defendants  at  latest 
on  the  Sth  of  September.  The  first  of  the 
skips  named  in  tke  order  whiek  came  to  port 
arrived  at  Bristot  on  tke  29rd  of  October 
1857,  kiUefker  cargo  otJy  twenty-seve*  tons 
^  'p^m-oil  remained  uneffeeted  by  eomtraets 
for  sale,  entered  into  by  B^sfirm  before  the 
date  of  tke  delivery  order :  —  Held,  thai 
the  delivery  order  was  an  auignmenl  of  and 
a  valid  security  upon  fifty  tons  ofpalm-oU, 
the  first  that  should-arrive  belonging  to  the 
firm  of  B.  ^  Co.,  in  tke  ships  namul  in  the 
order. 

The  plaintiff  in  this  case  was  the  ear- 
viving  partner  of  the  firm  of  Rayner  & 
Andrew,  carrying  on  business  as  Russia 
brokers,  in  London. 

The  firm  of  Rayner  &  Andreir,  and  the 
plaintiff  Rayner  after  he  had,  by  the  death 
of  the  partner  Andrew,  become  the  sole 
surviving  partner  and  representative  of 
the  firm,  had  extensive  dealings  with  the 
partnership  firm  of  firuford,  Dyer  &  Co., 
who  carried  on  the  business  of  merchants 
and  shipowners  at  Bristol,  and  were  largely 
engaged  in  the  African  trade. 

On  the  result  of  such  dealings,  abalance 
of  15,000/.  and  upwards  was,  at  the  com- 
mencement of  1857,  dne  to  the  finna  of 
Rayner  &  Andrew,  part  of  which  balance, 
amounting  to  11,7002.,  was  secured  by 
certain  bills  of  exchange,  whieh  had  been 
accepted  by  the  Bdstol  firm.  On  the  Slst 
of  August  1857,  two  of  these  bUb  of  ax- 
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change,  being  for  tams  amotinUng  in  the 
whole  to  2,S47'.  6s.,  became  due. 

Being  unable  to  provide  for  payment  of 
theie  bills,  the  firm  of  Bruford,  Dyer  & 
Co.,  on  tbe  20th  of  Angnst  1857,  through 
their  senior  partner  Mr.  Francis  Brufoid, 
then  in  London,  applied  to  the  firm  of 
Rayner  &  Andrew  to  take  them  up.  The 
pl^tiff  agreed  to  do  so  on  Bruford  &  Co. 
fpnng  to  him,  as  security  fi>r  the  amount 
of  the  bills,  an  order  for  the  delivery  to 
the  pluntiff  of  fifty  tons  of  palm-oil  out 
of  the  first  of  certain  ships  belonging  to 
the  firm  of  Bruford,  Dyer  &  Co.,  and  then 
engaged  in  trading  for  palm-oil  on  the 
coast  of  Afriea,  which  should  anive  and 
contain  a  cargo  of  palm-oil  belonging  to 
the  firm  of  Bruford,  Dyer  &  Co. 

Accordingly,  Mr.  Francis  Bruford,  on 
Uie  20th  of  August  1857.  being  then  at 
As  offiee  of  the  plaintiff  in  London,  wrote 
and  si^ed,  and  delivered  to  the  clerk  of 
the  firm  of  Rayner  &  Andrew,  who  was 
managing  the  plaintiff's  business  in  his 
sbsnee^  the  following  delivery  order 

*<  Bristol,  Aogust  20, 18C7.' 

"Mr.  Samuel  Dyer.  Fenner  Wharf. — 
Sir,  —  Deliver  to  the  order  of  Messrs. 
Rayner  &  Co.  fifty  tons  of  palm-oil  out  of 
the  first  of  our  ships  which  sball  arrive, 
whether  it  be  the  Qlenelff,  Arab,  Mary 
Ann  Bruford,  or  flefery.— Bmford,  Dyer 
&  Co." 

In  consideration  of  this  delivery  order, 
the  two  bills  were  taken  up  and  provided 
for  by  the  plaintiff  on  the  following  day. 
Mr.  Samuel  Dyer,  to  whom  the  delivery 
order  was  addressed,  was  the  partner  in 
the  firm  of  Bruford,  Dyer  &  Co.,  in  whose 
sole  name  the  wh«rl^{e  businen  of  the 
fina  was  euried  on  at  Fenner  Whaif, 
Bristol. 

On  the  21st  of  August  1857.  the  firm  of 
Bnlbrd,  Dyer  &  Co.  suspended  payment; 
and  at  the  filing  of  the  biU  in  this  suit,  its 
affairs  were  being  wound  up  under  the 
provisions  of  an  indenture  or  deed  of  as- 
s^ment  for  the  benefit  of  their  creditors, 
duly  executed  in  compliance  with  the  pro- 
visions of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  with  respect  to  arrange- 
ments  by  deed  between  a  trader  and  his 
creditors. 

By  this  indenture  of  assignment,  which 
bore  date  the  8th  of  September  i857>  all 


the  assets  real  and  personal  of  the  firm 
were  assigned  to  trustees,  to  be  by  them 
administered  according  to  the  provisions  in 
that  behalf  of  the  said  act;  and  it  was 
also  provided  thereby,  that  any  creditor  or 
creditors  having  any  specific  lien  or  secu- 
rity for  his  or  their  debt  or  debts,  demand 
or  demands,  or  any  part  thereof,  might 
execute  the  indenture  without  prejudice  to 
the  said  security  or  securities,  and  might, 
with  the  consent  of  the  trustees  or  trustee 
named  in  the  indenture,  convert  the  same 
into  money,  and  receive  a  dividend  rate- 
ably  with  the  other  creditors  on  so  much 
of  the  said  debts  and  demands  respectively 
as  should  not  be  paid  out  of  the  produce 
of  the  same. 

On  the  23rd  of  August  1857,  the  soli- 
citor of  the  plaintiff  went  to  Bristol,  and 
gave  notice  to  Samuel  Dyer  of  the  said 
delivery  order,  and  of  its  nature  and  effect. 
On  the  1st  of  September  1857.  a  Mr. 
Harris,  acting  as  agent  of  the  firm  of  Ray- 
ner &  Andrew,  formally  presented  the 
delivery  ordw  to  Samuel  Dyer,  and  re- 
quired him  to  recognize  it,  which,  however, 
he  declined  to  do.  On  the  4th  of  Septem- 
ber 1857,  the  solicitor  of  the  plaintiff 
wrote  and  sent  to  the  solicitors  of  the  trus- 
tees of  the  above-mentioned  deed  of  as- 
signment for  the  benefit  of  the  creditors 
of  the  firm  of  Bruford,  Dyer  &  Co.,  a 
letter,  setting  out  a  copy  of  the  said  de- 
livery order,  and  the  circumstances  under 
which  it  was  given.  On  the  23rd  of  Oc- 
tober 1857)  the  Marff  Ann  Bruford^  being 
one  of  the  ships  mentioned  in  the  delivery 
order  of  the  20th  of  August  1857,  arrived 
at  Bristol,  and  on  the  following  day  the 
plaintiff  forwarded  to  the  trustees  of  the 
deed  of  assignment  of  the  8th  of  Septem- 
ber 1857i  a  notice  of  the  said  delivery 
order,  and  of  the  circumstances  under 
which  it  had  been  given,  and  requiring 
them  to  deliver  to  him  or  to  his  order  fifty 
tons  of  palm-oil  out  of  the  first  of  the 
four  ships  named  in  the  order,  which  had 
arrived  or  should  arrive.  The  trustees, 
however,  declined  to  recognize  or  act  on 
or  admit  the  validity  of  the  order.  The 
bill  in  this  suit  was  filed  against  the  trus- 
tees of  the  deed  of  assignment  of  the  8th 
of  September  1857,  and  it  prayed  that  the 
plainriff  might,  under  the  circumstances 
above  stated,  be  declared  entitled  to  the 
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benefit  of  an  equitable  Hen  on  any  palm- 
oil  coDBtituting  the  cargoes  or  part  of  the 
cargoes  of  either  of  the  four  ships  men- 
tioned in  the  said  delivery  order  of  the  20th 
of  August  1857i  which  should  hare  arrived 
at  Bristol  after  the  date  of  the  said  de- 
livery order,  to  the  extent  of  fifty  tons  of 
the  said  palm-oil ;  or,  if  all  such  palm-oit 
should  have  been  sold,  to  the  value  of  such 
fifty  tons,  out  of  the  produce  of  the  sale 
thereof.  It  appeared,  from  the  answer  of 
the  defendants,  that  all  the  palm-oil  which 
arrived  in  the  Mary  Jim  Bi^ford  had 
been  lold  by  the  firm  of  Bruford,  Dyer  ft 
Co.  previouB  to  iti  arrival,  except  twenty- 
•even  tons,  and  that  all  the  palm-oil  which 
came  in  the  second  ship  that  arrived  was 
also  sold  by  them  prior  to  its  arrival,  and 
to  the  date  of  the  delivery  order  above 
mentioned,  but  that  by  the  Victory,  the 
third  vessel  named  in  the  delivery  order, 
there  were  brought  borne  116  tons  of  palm- 
oil  which  had  not  been  contracted  to  be 
•old. 

The  whole  of  the  palm-oil  brought  home 
by  the  three  ships  (not  previously  con- 
tracted to  be  sold,)  had  been  sold  subse- 
quently to  the  arrival  of  the  Bhips*  by  the 
defendants,  the  trustees,  the  oil  brought  by 
the  Mary  jinn  Bruford  realizing  372.  Bs, 
per  ton,  and  that  brought  by  the  Victory 
3S<.  4«.  per  ton. 

The  cause  now  came  on  to  be  heard,  on 
motion  for  decree. 

Mr.  Molina  and  Mr.  T.  H.  Terrell,  for 
the  plaintifi^,  in  support  of  the  motion, 
contended  that  the  delivery  order  of  the 
20th  of  August  1857,  operated  to  confer 
upon  the  plaintiff  an  equitable  right  by 
assignment  to  that  property,  which  it  ex- 
pressed should  be  held  deliverable  to  or 
for  the  benefit  of  the  plaintiff ;  and  diat 
upon  the  true  construction  of  the  said 
delivery  order  the  plaintiff,  aa  surviving 
partner  of  the  firm  of  Rayner  &  AndreWf 
was  entitled  thereunder  to  the  fifty  tons  of 
palm-oil  therein  mentioned  out  of  the 
firat  of  the  four  ships  named  in  the  order 
which  should  arrive  in  the  country  with  a 
cargo  consisting  partly  or  entirely  of  palm- 
oil  belonging  to  the  firm  of  Bruford,  Dyer 
&  Co.,  and  not  validly  or  effectually  mort- 
gaged, charged,  incumbered  or  otherwise 
disposed  of,  previously  to  the  date  of  the 


Mdd  delivery  order,  and  to  receive  or  have 
delivered  to  bim  such  fifty  tons  of  palm- 
oil  out  of  any  or  either  of  the  eai^es  of 
the  several  ships  named  in  the  said  order 
which  had  not  been  previously  validly  and 
effectually  assigned  and  disposed  of.  They 
cited  Bum  v.  Carvalho  (1). 

Mr.  Bacon  and  Mr.  Kar^ke^  for  the 
defendants,  submitted  that  the  delivery 
order  had  conferred  no  right  upon  the 
plaintiff :  first,  because  it  was  directed  by  a 
firm  to  one  of  its  members,  and  not  to  atbird 

Senon;  secondly,  becausenotiee of tbeordCT 
ad  not  been  pven  to  the  several  captains 
of  the  vessels  named  in  the  order,  with  all 
possible  despatch ;  thirdly,  because  tiie 
plaintiff,  never  having  obtained  possession 
of  the  fifty  tons  of  palm-oil,  h^  not  per- 
fected his  title,  and,  moreover,  because  he 
had  acquiesced  in  the  deed  of  assignment 
of  the  8th  of  September  1857.  They 
contended  also,  that,  even  if  it  were  held 
that  the  order  conferred  an  equitable  title 
upon  the  plaintiff,  it  was  only  to  the  extent 
of  the  twenty-seven  tons  of  oil  undisposed 
of,  which  arrived  by  the  Afany  ^nn  Bruforif 
which  came  first  to  port.    They  cited— 
PewUs  T.  Hargreawet,  3  De  Gex,  M.  & 
O.  430 ;  B.  e.  28  Law  J.  Rep.  (h.s.) 
Chanc.  I. 
Ex  parte  WiOtei,  in  re  jyUkti^  5  Da 
Gex,  M.  &  G.  418 ;  a.  c.  24  Law  J. 
Rep.  (n.s.)  Bankr.  6. 
Langion  v.  Horton,  I  Hare,  549 ;  s.  e. 
11  Law  J.  Rep.  (n.s.)  Chanc.  2SS, 
292  ;  3  Beav.  464  ;  5  Ibid.  9. 
RodicJe  V.  GandeO,  1  De  Gex,  M.  &  O. 
768. 

Bow  V.  JDawaoH,  1  Ves.  sen.  831. 
In  re  Acraman,  3  Mont.  D.  &  De  Gex, 
117. 

Ex  parte  KeltaU,  1  De  Gex,  852. 
Ex  parte  Flower,  4  Dea.  ft  C.  449 ; 

B.  c.  S  Mont,  ft  Ayr.  S24. 
leU  V.  Morrut  4  Sim.  607;  >•  e.  1 

Law  J.  Rep.  (n.b.)  Chanc.  17. 
Morrell  v.  I^oef/en,  16  Beav.  197; 

s.  c.  20  Law  J.  Rep.  (k.8.)  Chanc.  81; 

13  Beav.  105. 

Stuart,  V.C.  said  that  the  plaintiff 
seemed  to  him  to  have  established  bis  right 

(1)  4M.ftCr.flea 
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to  tH«  relief  wlueh  be  prayed  by  bit  bill. 
The  document  or  order  upon  wbich  tbe 
elum  in  tbe  suit  wu  founded  mnit  be  held, 
be  thought,  to  confer  upon  the  plaintiff 
an  equitable  right  to  the  property,  for  the 
delivery  of  which  it  purported  to  be  an  or- 
der.  Such  an  order  addressed  to  a  third 
party,  not  a  partner  of  the  person  giving  the 
order,  but  holding  the  goods  for  him  or 
for  his  firm,  would  clearly  have  conferred 
upon  the  person  to  whom  it  was  given  an 
equitable  right  to  have  the  oil  delivered 
to  him ;  and  it  appeared  to  be  well-eita> 
blished  law,  that  this  right  would  not  be 
Taried  or  affected,  where,  as  in  the  present 
ease,  the  person  to  whom  tbe  order  was 
addressed  happened  to  be  a  partner  at  a 
distance  of  Uie  person  giving  the  order, 
and  both  members  of  the  firm  to  which 
(he  goods  belonged.   This  title,  which  the 
plaintiff  would  clearly  hare  had  if  Mr. 
Samuel  Dyer  had  been  in  possession  of 
the  oil  when  tbe  order  was  shewn  to  him, 
he  (the  Vice  Chancellor)  could  not  con- 
sider as  lost  or  weakened  by  the  circum- 
stauces  peculiar  to  this  case,  that  the  oil 
was  at  thfU  time  at  sea,  and  that  no  notice 
of  the  order  had  been  given  or  sent  to  the 
uaateri  of  the  ships  named  in  it,  or  either 
oftbon.-  The  gooda  were  expressed  in  the 
order  to  be  on  board  certain  ibipa,  which 
wen  expected  to  arrive  at  a  particular 
wharf ;  and  he  was  of  opinion  that  it  was 
not  necessary  that  any  notice  should  have 
been  sent  to  the  masters  of  the  ships,  be- 
cause there  appeared  to  be  no  reasonable 
ground  for  believing  that  any  notice  could 
have  been  directed  by  the  plaintiff,  so  as 
to  afford  him  any  well-grounded  expecta- 
tion of  its  ever  reaching  the  masters,  or 
cither  of  them.    There  being  then  a  clear 
equitable  title  in  the  plaintiff  to  hare  de- 
livered to  him  tbe  goods  affected  by  the 
order  in  question,  the  next  point  was 
to  how  much  of  the  oil  belonging  to 
Measra.  Bmfbrd,  Dyer  &  Co.,  and  Hbm 
on  board  the  veuels  named  in  the  order, 
did  the  operation  of  such  order  extend  t 
The  answer  to  this  depended  upon  the 
construction  to  be  put  upon  the  language 
of  tbe  order.    As  to  this  question  of  con- 
Btmction,  he  was  of  opinion  that  at  the 
date  of  the  order  there  was  not  any  palm- 
oil  ia  any  one  of  these  ships  that  was  not 
affected  by  the  operation  of  the  order; 


and  that  the  words  "out  of  the  first  of  oju 
ships,"  were  introduced  into  the  order  for 
the  purpose  merely  of  putting  the  plaintiff 
upon  the  earliest  opportunity  in  the  pos- 
session of  his  security  of  fifty  tons  of 
palm-oil,  acquired  by  him  under  the  order. 
It  had  been  argued,  however,  that,  as- 
suming the  order  to  have  conferred  a  valid 
title  upon  the  plaintiff  to  the  fifty  tons  of 
palm-oil,  the  plaintiff  by  signing  the  deed 
of  the  8th  of  September  1857,  had  been 
party  to  a  contract  to  submit  the  whole 
assets  of  Messrs.  Bruford,  Dyer  8c  Co., 
including  the  property  bound  by  tbe  order 
of  delivery  in  question  to  the  operation  of 
the  Bankrupt  Act,  and  tb^  the  dense  in 
that  act  as  to  order  and  disposition  had  the 
effect  of  depriving  the  plaintiff  of  the  bene- 
fit of  the  lien  or  equitable  assignment  to 
which  he  would  otherwise  have  been  en- 
titled under  the  order.  Now,  this  contract 
or  assignment  was  executed  a  consider- 
able time  after  the  date  and  production 
to  the  person,  to  whom  it  was  addressed, 
of  the  order  for  delivery  of  the  goods, 
and  a  considerable  time  before  the  arrival 
of  any  part  of  those  goods  in  England— 
at  a  time  therefore  when  the  order  was 
unquestionably  in  operation  as  a  valid 
security  upon  part  of  the  property  of 
the  firm  of  Dyer,  Brulbrd  &  Co.  That 
being  so,  the  contract  or  asrignment, 
purporting  as  it  did  to  pass  all  the 
property,  estate  and  effects  of  the  firm, 
could  only  operate  to  assign  their  goods 
in  the  ships  in  question,  subject  to  that 
security  ;  unless  the  language  of  the  con- 
tract or  assignment,  signed  as  it  was  by 
the  plaintiff,  went  to  invalidate  or  waive 
that  security.  The  contrary,  however, 
was  the  fact,  for  it  was  an  integral  part 
of  snch  contract  or  assignment,  that  no 
security  previously  granted  to  any  creditor 
was  to  be  invalidate  by  such  contract  or 
assignment.  This  contract  or  assignment, 
therefore,  could  not  be  held  to  pass  to  the 
trustees  in  trust  therein  named,  the  fifty 
tons  of  palm-oil  affected  by  the  order  in 
question. 

His  Honour  then  made  the  following 
order  :— 

Declare  that  the  delivery  order  of  the 
20th  of  August  1857  was  a  valid  assign- 
ment in  equity  of  tbe  first  palm-oil  be- 
longing to  Bruford  &  Co.  which  should 
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arrire  by  any  of  the  four  ships  therein 
named,  and  that  the  defendants  could 
only  take  the  oil,  subject  to  the  equitable 
right  of  the  plaintiff  under  such  order ; 
and,  it  appearing  that  twenty-seven  tons 
of  oil  belonging  to  Messrs.  Bruford  &  Co. 
has  been  sold  by  the  defendants  for  37'.  8«. 
per  ton,  and  that  sufficient  oil  arrived 
by  the  yictory  belonging  to  the  firm  of 
Bruford  &  Co.  to  make  up  the  fifty 
tons,  and  that  such  oil  has  been  sold  by 
the  defendants  for  38/.  4«.  per  ton,  let 
the  defendants  pay  the  plaintiff  the  sum 
of  1,862/.  2s.,  the  aggregate  amount  pro- 
duced by  the  fifty  tons  upon  which  the 
plainUff  had  a  lien,  and  also  interest  on 
such  sum  at  4/.  per  cent,  from  the  time 
of  the  oil  being  sold,  (such  interest  to  be 
stated  by  affidavit).  The  defbndants  to 
pay  the  plaintiff  the  costs  of  the  suit. 


/  In  re  daties's  estate, 
Lords  Jubticbb-J    and  in  re  the  crystal 
July  27.        \    PALACB   AND  WfiST-KND 
(    BAILTAT  COIIPANT. 

Lands  Clausa  ConMolidation  jfett  AppU' 
cation  of  Monet/  paid  into  Court  wider— 
Substantial  Repairs-~-MetropolUan  Builds 
ings  Act. 

A  railwajf  eompaiijr  took  lands  settled  to 
uses,  and  paid  the  purehate-money  itUo 
Court  under  the  Lands  Clauses  Consolidatiim 
Aet  (S  4r9  Vict.  e.  IB).  Certain  honsest 
which  vere  settled  to  the  same  useSf  were 
condemned  by  the  Commissioners  acting  under 
the  Metropolitan  Buildings  Act  ^18  <^  19 
Vict.  e.  122.  s.  7^.),  and  the  houses  were 
rebuilt  by  the  tenant  for  life,  more  money 
being  expended  than  the  money  paid  in  by 
the  company.  A  petition  was  presented  by 
the  tenant  for  life,  under  the  69th  section  of 
the  Lands  Clauses  Aet,  for  payment  of  the 
money  paid  in,  in  part  payment  of  the  ex- 
penses of  rdtuikUw :— Held,  m  appeal  firm 
a  refusal  of  the  Master  of  Ihe  RMs  to  make 
any  order,  that  the  ease  came  vstim  lAe 
spMt  of  the  69th  seeHm,  amd  Uu  Lords 
Justices  made  the  order. 

This  was  a  petition  of  appeal,  presented 
against  a  decision  of  the  Master  of  the 
Rolls,  who  refused  to  make  any  order  for 


payment  out  of  court  of  a  sum  of  money 
paid  in  by  a  railway  company.    By  the 
69tb  section  of  the  Lands  Clauses  Con- 
solidation Act  (8  &  9  Yict.  c.  18.)  it  is 
enacted,  that  the  purchase-money  of  land 
taken  fimm  a  tenant  for  life,  or  other  per- 
son having  a  partial  interest,  shall  be  pud 
into  the  Court  of  Chancery,  and  shall 
reipain  so  deposited  until  the  same  be 
applied  to  (among  other  purposes)  *'  the 
discharge  of  any  debt  or  incumbrance 
affecting  the  land  in  respect  of  which  such 
money  shall  have  been  paid,  or  affecting 
other  lands  settled  therewith  to  the  same 
or  the  like  uses,  trusts  or  purposes."  The 
petition,  supported  by  affidavits,  was  pre- 
sented.nnder  the  above  section  of  the  act, 
by  the  widow  of  the  late  Mr.  Hammond 
Davies,  who  by  his  will  gave  houses  in 
Frying-pan  Alley,  LambeUi,  in  Tooley 
Street,  Southwark,  and  also  at  Norwood, 
to  his  wife  for  life,  and  after  her  decease  to 
his  children,  with  remainders  over.  Part 
of  the  Norwood  property  was  taken  by  the 
Crystal  Palace  and  West-End  Railway 
Company,  under  the  compulsory  powers  of 
their  act,  and  the  purcbase-raoney  had  been 
paid  into  court  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act.  After 
this  sale  had  been  made,  the  houses  In 
Frying-pan  Alley  and  Tooley  Street  were 
found  to  be  in  a  very  dilapidated  condi- 
tion, and  the  Comnussionen  of  Police^ 
nnder  the  powers  conferred  by  the  Metro- 
politan Bnfldings  Act  (18  &  19  Viet 
c.  122.)  condemned  them  as  dangerous 
structures,  and  in  pursuance  of  their  order 
the  front  walls  had  been  taken  down  and 
the  roofs  removed.    They  had  further 
caused  notices  to  be  printed  and  posted 
upon  the  premises,  that  unless  the  fees  of 
the  Commissioners  for  their  survey,  and 
tlie  costs  otherwise  incurred  by  them  were 
paid  by  a  day  named,  the  property  would 
be  sold  under  the  74th  section  of  the  same 
act,  to  pay  those  fees  and  charges.  Zn 
order  to  prevent  further  mischief,  the  tenant 
for  lifb,  die  widow  of  Mr.  Hammond  Da^es, 
pud  the  fees  and  chains,  and  took  down 
and  tebnilt  the  houses,  expending  alto- 
gether more  than  the  money  psid  into 
court  for  the  Norwood  property.  Her  peti- 
tion now  prayed  that  the  money  so  paid 
into  court  might  be  paid  out  to  het  in  part 
payment  of  tiieae  expenses.   Hie  Master 
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of  tlie  RoHs  declined  to  make  sneb  an 
order,  bein^  of  opinion  that,  inasmuch  as 
the  fees  and  expenses  referred  to  were  by 
the  Metropolitan  Buildings  Act  only  made 
charges  on  the  property  in  default  of  the 
owner  paying  them,  tbey  were  not  in  the 
present  case  a  charge  on  the  property 
within  the  meaning  of  the  69th  section  of 
the  Lands  Clauses  Consolidation  Act, 
which  authorizes  the  application  of  money 
paid  into  eonrt  in  dischaige  of  any  debt 
affecting  the  land  in  respect  of  wbieh  such 
money  ihall  have  been  paid,  or  "  affecting 
other  landa  settled  therewith  to  the  same 
or  the  like  uses,  trusts  or  purposes." 

The  74th  section  of  the  18  &  19  Vict. 
C.  122.  is  as  follows If  such  owner 
cannot  be  found,  or  if  on  demand  he  neg- 
lects or  refuses  to  pay  the  assessed  ex- 
penses, the  said  Commissioners,  after  giving 
three  months*  notice  of  their  intention  to 
do  so,  by  posting  a  printed  or  written 
notice  in  a  conspicuous  place  on  the  struc- 
ture, in  respect  of  which  or  of  part  of 
which  they  have  incurred  expense,  or  on 
the  land  whereon  it  stands,  may  sell  such 
atnictnre,  and  they  shall,  after  deducting 
from  the  proceeds  of  such  sale  the  amount 
of  all  expenses  incurred  by  them,  restore 
the  surplus  (if  any)  to  the  owner." 

The  Master  of  the  Rolls,  however, 
although  he  refused  to  make  any  order  on 
the  petition  as  to  the  payment  out  of  the 
money,  directed  it  to  be  invested,  and  the 
dividends  to  be  paid  to  the  petitioner, 
Mrs.  Hammond  Davies,  for  her  life,  and 
•he  now  appealed  from  the  order. 

Mr.  Selajfn  and  Mr.  Field,  for  the 
appellant,  argued  that^  although  the  Mas- 
ter of  the  Rolls  considered  that  the  present 
case  was  not  within  the  terms  of  the  69th 
•ection  of  the  I^ands  Clauses  Act,  it  was 
plainly  within  the  spirit  and  intention  of 
the  act.  In  a  case  of  fVighft  Devised 
Ettatei  (t),  a  tenant  for  life  was  allowed 
by  Vice  Chancellor  Wood  to  receive 
oat  of  court  a  sum  of  220/.,  which  had 
been  paid  in  in  respect  of  a  portion  of 
the  estate  which  had  been  purchased  by  a 
railway  company,  upon  her  giving  an  un- 
dertaking to  lay  out  the  money,  in  addition 
to  801.  of  her  own,  in  building  labonrers* 
cottages  upon  the  estate.  The  money  was 

(I)  6  Weekly  Beportsr,  718. 
Hsv  Bianst  ZXVIIr-CHava 


ordered  to  be  paid  out  on  the  chief  elerk*s 
certificate  that  the  cottages  had  been  built. 
The  material  difference  there  was,  that  the 
tenant  for  life  was  called  upon  to  lay  out 
the  money,  and  add  some  of  her  own,  as  a 
condition  of  the  payment  out  of  the  money ; 
while  here  the  tenant  for  life,  Mrs.  Ham- 
mond Davies,  had  already  expended  more 
money  than  that  standing  in  court,  and 
asked  that  she  might  be  permitted  to  re- 
ceive it  in  discharge  of  her  outlay  on  the 
Southwark  property.  They  stated  'that 
Ex  parte  WighVs  DevUed  EsttOeM  was  not 
cited  before  the  Court  below,  and  they 
referred  also  to  Ex  pari*  Loeiuood  (2)  and 
Ex  parte  Shaa  (3). 

Lord  Jdsticb  Knight  Brucb.  —  As 
the  Court  is  satisfied,  upon  the  affidavits 
which  have  been  filed  in  this  matter,  that 
the  expenses  which  have  been  incurred 
have  been  incurred  in  the  necessary  and 
substantial  repairs  of  the  property,  and 
that  if  the  tenant  for  life  bad  not  herself 
paid  the  money,  the  settled  property  must 
have  been  sold,  I  am  of  opinion  that  the 
ease  comes  within  the  69th  section  of  the 
Lands  Clauses  Act,  and  that  an  order 
ought  to  be  made  for  payment  of  the  fund 
in  court  to  the  petitioner. 

Lord  Justice  Turner.— Whether  the 
case  is  within  the  actual  words  of  the  act 
or  not,  I  think  that  it  is  plainly  within  its 
equity  and  spirit.  I  very  well  remember 
a  decision  of  Lord  Eldon,  in  a  case  before 
him  many  years  ago,  which  has  never  been 
reported,  where,  on  the  construction  of  a 
new  road,  the  vicarage-house  of  the  parish 
of  Camberwell  had  been  cut  through, 
leaving  only  half  the  vicar's  kitchen  stand- 
ing, and  that  half  exposed,  and  bis  Lord- 
ship, though  he  expressed  some  doubt  on 
the  point,  ordered  that  part  of  the  money 
paid  into  court,  which  under  the  act  was 
directed  to  be  laid  out  to  similar  uses  to 
those  to  which  the  land  taken  was  liable, 
should  be  applied  in  the  restoration  of  the 
damage  done  to  the  vicarage-house.  I 
entirely  concur  in  the  order  proposed  by 
my  learned  Brother. 

Mr.  Selayn. — If  the  case  alluded  to  by 

(2)  14  Betv.  158. 

(S)  4Too.&C.$D6;  s.a  10  Law  J.  Rep.  (i(.8.) 
Br.  Eq.  92. 
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yom  Lordihip  had  been  reported,  or  had 
it  baea  l»ou^t  to  the  notice  of  hit  Honour 
the  MMter  of  the  Rolli,  he  wonld  not 
have  entertained  any  donbt  ai  to  his  jnrie- 
diction  to  nuke  the  order  aiked  for  by  the 
pruent  petitioner. 


mtenmuigheimtam  Uu  Mliet  and  tte  ieler- 
mimation  of  the  parlmtrMp  awfar  ike  artidee 
of  1846,  epuld  gite  no  markeii^  valme  te 
the  goodwill  in  the  Aamuif ,  mud  ikmt  A,  tPM 
0aly«a<j(2fiite<A«frQ^  liartii^tAe  eoatiaa- 
aaee  of  the  partmer$hip. 


^CMnr^i^    ^  ^^lar  place,  the  goodwill  of  thai  trade  meamt 


} 


L.C. 

Hay  29 ;       >    austbr  p.  bots. 
Jane  2, 9, 12, 38 

Partnerthip^SalicUort— -Retiring  Part- 
ner— Qoodwitt — EsUnated  Value, 

F,  H-  4*  earned  ea  lft<  bnrimeat  ef 
aeUeiton  in  partner$hip.  A.waa^flerwardt 
mdmiUed  ae  «  partner^  and  in  18Sft  F.  re- 
tired ;  he  reeened  to  hineelf  the  right  of 
introdueii^  T.  ai  a  partner  m  the  firm.  In 
1846,  H,  B.  ^  A,  entered  into  new  artieltt 
of  partner$hip,  the  term  of  which  was  ex- 
tended  to  1853,  and  articles  were  inserted 
for  the  valuation  and  purchase  of  the  share 
of  any  retiring  or  deceased  partner  durii^ 
Ae  term ;  these  articles  were  made  subject 
to  the  right  reserved  by  F,  of  introducing  T, 
In  1848  H.  died,  and  hie  widow  was  paid 
Ote  value  of  hie  ehare.  In  1849  F.  intro- 
duced T.  as  a  partner,  A  lanierandaii 
wot  then  drawn  up,  wUhoui  reference  to  the 
mrUeUe  of  1846,  declaring  that  from  Sep' 
tember  1850  T,  should  have  one-fifth  of  the 
profits  until  September  1853,  from  which 
date  he  was  to  take  an  equal  share  m  the 
partnership  profits ;  the  partnership  to  con- 
tinue for  ten  years  from  the  1st  of  Septem- 
ber 1850.  A  clause  was  afterwards  added, 
that  in  the  event  of  the  death  or  retirement 
of  either  of  the  senior  partners  before  the 
lat  of  Septendter  1853,  his  two-fifths  should 
he  divid^  into  thirds,  two-thirds  to  be  taken 
by  the  turvivituf  senior  partner,  andone-t^rd 
^  7*.  A,  in  eonsuxhn  with  his  eignatun 
to  Mm  mettoraaAifli,  wrote  that  it  was  not  to 
annul  or  pr^udiee  the  artielee  ^  1846.  In 
Augutt  1853,  A,  signified  hie  intention  ef 
retiring  from  the  business,  and  he  claimed 
the  value  of  his  share  of  the  partnership  and 
of  the  goodwill.  Upon  a  bill  filed  by  A,  to 
have  the  value  of  his  share  in  the  business 
and  the  goodwill  thereof  ascertained^  — 
Held  ( affirming  the  decision  of  the  Master 
of  the  Rolls),  that  A,  by  Ms  no<*e«,  had  dis- 
solved the  partnership ;  thai  the  two  days 


nothing  more  than  the  sum  of  money  which 
any  person  would  be  willing  to  give  for  the 
chance  of  being  idtle  to  keep  Ae  trade  eoi^ 
neeted  with  the  plaee  wAere  si  has  beenearm 
ried  on.  Goodwill  is  eometUng  dieting  ,fivm 
the  profits  of  a  bunnees,  althou^  im  deter- 
mining iis  vtdme,  the  profits  are  neeeeearUg 
taken  tato  aceoutO,  and  tt  i$  waolljr  ertwaaterf 
at  so  many  yeare*  purekaee  iipea  the  mmowd 
of  those  profile. 

The  term  "goodwilt"  seems  wholly  m- 
appUeaMe  to  the  huaines*  of  a  solicitor, 
which  has  no  local  existence,  but  is  enlirelg 
personal,  depending  upon  the  fnwf  and  eon- 
fidenee  which  persons  may  repose  in  his 
integrity  and  abiUty  to  amdnet  their  legal 
affairs* 

This  was  an  appeal,  by  the  plaintiil^ 
from  the  decision  of  the  Master  of  the 
Rolls,  reported  oate,  p.  243. 

The  SoUdtor  General,  Mr.  Booitt  (of 
the  eommon-bnr  bar)*  and  Mr.  Awdn, 
appeared  for  the  plaintiff. 

Mr.  Lloyd,  Mr.  Selwyn,  and  Mr.  Hisiep 
Clarke,  for  the  defendant  Boys. 

Mr,  RoU,  Mr.  Follett,  and  Mr,  Aoadb, 
for  the  defendant  Tweedie. 

The  Sdieitor  General,  in  re|dy. 

The  following  cases,  in  addition  to  those 
cited  in  the  court  below,  were  referred 
to.— 

Cooper  T.  Watson,  3  Dongl.  413 ;  a.  c 
nom.  Coqwr  t.  WatUiufion,  S  Chit. 
451. 

JTeaaea^  t.  Zee,  8  Mer.  441, 45S. 
Bmnn  r.  Guy,  4  Bast,  190. 
Hitchcock  T.  CoAer,  6  Ad.  ft  B.  488. 
454;  B.  c.  6  Law  J.  Rep.  (H.t.) 

Chano.  266. ' 
Elves  T.  Crofts,  10  Com.  B.  Kep<  241 ; 

s.  c.  1 9  Law  J.  Rep.  (n.s.)  C.  P.  385. 
M*Neill  V.  Reid,  9  Ring.  68;  a.  c  1 

Law  J.  Rep.  (m.8.)  CP.  162. 
Kemble  t.  Ktm,  6  Sim.  888. 
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Lmbg  T.  Wagnert  1  Ds  Gex,  M.  &  O. 

604 ;  I,  c.  SI  Law  J,  Rep.  (M.a.) 

Cbanc.  898. 
CMft  T.  Hatrii,  Turn.  &  R.  496, 528. 
Peaeeek  r.  Peecoek,  16  V«s.  49. 
£iaex  T.  fwex,  20  Beav.  442. 
Dmiey  t.  WhUaker^  4  Drew.  134, 139. 
OMu  T.  IFaUa«0,  8  Bligh,  270. 

Jnae  23.— The  Lord  Chancbiloh.— 
In  this  case  the  bill  has  been  filed  against 
the  defendants,  whohad  been  in  partnership 
vith  the  plaintiff,  as  attomies  and  solici- 
tors, praying  to  have  the  usual  accounts 
of  the  partnership  taken  upon  its  ditsolo- 
tion;  that  the  Tftlue  of  the  plaintiff's  share 
in  the  basinew  and  the  goodfrill  thereof 
might  be  ascertained  and  declared  pnr^ 
snant  to  certain  articles  of  agreement  of 
the  24th  of  July  1846,  reckoning  the  same 
as  a  continuing  business,  and  not  as  ter- 
minating on  the  1st  of  September  185S ; 
that  the  defendants  might  be  decreed  to 
pay  to  the  plaintiff  whatever  sum  should 
be  found  due  on  taking  such  accounts, 
ti^eUier  with  interest  thereon  from  the  1st 
of  September  1853 ;  and  that  all  proper 
directions  might  be  giren  for  winding  up 
the  concerns  of  the  co-partnership.  Tlie 
partnership  in  question  had  been  preceded 
oy  other  partnerships,  under  which  fint 
Mr.  Hale,  now  deceased,  and  afterwarda 
the  defendant  Mr.  Boys,  and  then  Mr. 
Austen,  the  plaintiff,  were  successively  in- 
trodnced  into  the  business  by  Mr.  John 
Hopton  Forbes,  who  was  the  founder  of 
the  connexion  between  these  parties.  At 
the  time  when  the  plaintiff  became  a  part- 
ner, tli«  firm  consisted  of  Messrs.  Forbes, 
Hale  9t  Boys ;  and  by  articles  of  agree- 
ment between  them  and  himself  of  the  date 
of  the  15th  of  August  1838,  reciting  that 
Fmbea  proposed  to  retire  from  the  busi- 
ness, and  to  withdraw  his  name  from  the 
same  on  the  1st  of  September  1839,  and 
to  introduce  his  rdation  Austen  at  a  part- 
ner with  Hale  ft  Boys  from  thftt  day ;  it 
was  agreed  that  the  name  of  Austen  should 
he  mtroduced  into  the  firm  fi-om  the  1st  of 
September  1838  ;  but  that  he  should  not 
be  eonsidered  as  a  partner  until  the  Ist  of 
September  1839;  and  from  that  day  Hale, 
Boysft  Austen  agreed  tobecomepartnersfor 
the  term  of  seven  years.  The  eighth  clause 
irf  Uiii  agreement,  which  ia  important  upon 


the  present  question,  was  m  these  words 
"That  the  said  Hale,  Boys  ft  Austen 
hereby  sererally  agree  with  the  said  Forbea 
at  any  ftiture  time  to  article  A.  F.  Tweedie, 
the  grandson  of  J.  H.  Forbes,  if  requested, 
before  he  attains  twenty-one,  and  to  admit 
wJbim  when  out  of  his  articles,  if  competent 
and  well  conducted,  to  such  a  share  of  the 
business  as  shall  be  agreed  upon  between 
his  guardians  and  the  then  continuing  or 
surviving  partner  or  partners,  and  in  castf 
of  difference,  to  such  a  share  as  shall  be 
settled  by  arbitration  to  be  fair,  relation 
being  had  to  the  terms  upon  which  the  said 
several  partners  have  been  admitted  to  the 
business,  and  the  obligations  all  are  under 
to  J.  H.  Forbes,  who  laid  the  foundation 
of  the  business."  This  clause  bound  all 
the  parties,  during  the  subsistence  of  the 
partnership,  to  admit  Mr.  Tweedie  to  a 
share  of  the  business,  subject,  of  course, 
to  the  various  stipulations  contained  in 
the  partnership  agreement.  The  power 
reserved  to  Forbes  to  introduce  Tweedie 
to  a  share  in  this  partnership  was  not  ex- 
ercised during  its  continuance  down  to  the 
Ist  of  September  1846,  but  on  the  24th  of 
July  1846,fresh  articles  of  partnership  were 
entered  into  by  all  the  partners  for  a  fur- 
ther term  of  seven  yean  from  the  1st  of 
Septemb«  then  next.  This  agreement 
contained  two  clauses  as  follows : — 

The  10th  was,  "In  case  of  the  death  of 
any  partner,  the  partnership  is  to  go  on 
till  the  1st  of  September  then  next  follow- 
ing, and  the  partnership  to  be  determined 
as  to  that  partner;  and  the  partnership 
property,  such  as  the  house,  books,  furni- 
ture, &c.,  to  be  valued;  and  the  surviving 
partners  or  partner  to  pay  off  to  the  repre- 
sentatives of  the  deceased  partner  his  share 
of  such  valuation  on  such  1st  day  of  Sep- 
tember, or  else  pay  interest  thereon,  till 
paid,  at  the  rate  of  82.  per  cent.  The  anr- 
Tiving  partners  an  also  to  pay  to  such 
fepresentatives  on  sudi  1st  of  September 
a  sum  equal  to  half  what  a  retiring  partnor 
would  be  entitled  to  as  the  value  of  his 
share  of  the  business  on  such  1st  day  of 
September,  with  interest  till  paid  at  hi,  per 
cent.,  upon  the  same  principle  as  is  laid 
down  in  the  1 1  th  article  of  this  agreement. 
The  surviving  partners  must  also  open 
fresh  accounts  from  such  1st  day  of  Sep- 
tember succeeding  Uie  date  of  the  death, 
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and  wind  up  the  partnenhip  busineta  and 
accounts  and  pay  over  to  tiie  repreuota- 
tives  of  such  deceased  partner  hii  iliare 
of  the  outatanding  profita  and  asieti  as 
quickly  as  possible,  without  injuring  the 
business  or  interest  of  the  surviving  part- 
ners or  partner,  and  all  deeds  and  papers, 
&c.,  to  belong  to  the  surviving  partners 
or  partner,  and  the  style  of  the  firm  to  re- 
main the  same,  if  desired,  notwithstanding 
the  death  of  any  partner  or  partners." 

By  the  11th  clause  any  partner  or  part- 
ners bad  power  to  retire,  "  and  in  that  case 
the  continuing  partners  or  partner  to  pay 
such  retiring  partner  or  partners  for  his  or 
their  interest  and  share  and  goodwill  in  the 
business,  the  fair  marketable  value  thereof, 
by  four  equal  annual  instalments,  with 
interest  at  51.  per  cent,  from  the  time  of 
such  retirement  till  paid;  but  such  re- 
tiring pu-tner  or  partners  not  to  practise, 
either  directly  or  indirectly,  within  100 
miles  from  the  General  Post  Office,  and 
use  his  best  endeavours  to  promote  the 
interests  of  the  remaining  partners." 

By  the  18th  clause  this  agreement  was 
to  be  subject  to  the  8th  article  of  the  then 
existing  partnership  agreement  with  refer- 
ence to  Mr.  A.  F.  Tweedie.  It  was 
Insisted  in  the  present  suit  on  the  part  of 
the  defendant  Boys,  that  the  effect  of  this 
clause  was  to  bring  every  stipulation  in 
the  articles  into  subordination  to  the  8th 
article  of  the  agreement  of  the  ISth  of 
August  1838.  On  the  part  of  the  plain- 
tiff it  was  contended,  that  it  merely  pro- 
vided for  the  introduction  of  Mr.  Tweedie  to 
the  partnership,  subject  to  all  the  provisions 
contained  in  the  articles,  which  would  be 
found  applicable  to  the  new  state  of  things, 
consequent  upon  his  becoming  a  partner. 
All  that  it  is  necessary  for  me  to  observe 
in  passing  upon  these  different  views  is, 
that  the  partnership  of  1846  was  subject 
to  the  provisions  contained  in  this  8th 
article,  precisely  in  the  same  manner  as  the 
agreement  of  the  15th  of  August  1838  waa. 
If  nothing  more  had  taken  place  than  Uie 
admission,  of  Mr.  Tweedie  to  the  partner- 
ship, on  tiie  terma  of  this  article,  merely 
by  agreeing  to  the  share  of  the  business  he 
was  to  have,  or  having  it  settled  by  arbi- 
tration, and  the  question  had  been  confined 
to  the  agreement  of  the  24th  of  July  1846, 
vfaatever  difficulties  might  have  arisen  in 


adjusting  the  rights  of  the  parties,  under 
the  10th  and  llth  clauses,  they  would 
have  been  bound  by  the  contract  into  whidi 
they  had  deliberately  entered.  This  ohser- 
vation  may  be  found  to  have  some  efiioet 
upon  the  ailment  arising  out  of  the  state 
of  things  produced  by  a  memorandum  of 
September  1849,  referred   to  hereafter. 
The  partnership  having  been  thus  formed, 
continued  to  be  carried  on  until  the  death 
of  Mr.  Hale  on  the  21st  of  September 
1848,  and  upon  that  event  happening  it 
was  alleged  by  the  bill  that  *'  the  value  of 
his  one-third  share  was  calculated,  pursu- 
ant to  the  principle  of  the  said  1 1  th  article, 
at  half  a  retiring  partner's  share  in  per- 
petuity and  at  two  years*  purchase,  and 
the  plaintiff  and  the  defendant  Boys  paid 
to  or  secured  to  the  said  J.  H.  Forbes  and 
Mrs.  Catherine  Hale,  as  tfae-executors  of 
the  said  Matthew  Hale,  the  sum  of  3,0002. 
in  respect  of  his  share  in  the  sud  business, 
which  sum  was  fixed  upon  as  due  to  the 
said  M.  Hale  upon  the  basis  of  such  cal- 
culation, in  addition  to  one  whole  year's 
estimated  profits  from  the  1st  of  Septem- 
ber 1848,  to  the  1st  of  September  1849, 
although  he  died  after  some  weeks'  absence 
in  the  country,  and  when  only  fourteen 
days  of  that  year  had  run  out,  and  there- 
fore had  contributed  by  his  laboura  in  no 
way  towards  that  year's  profita  so  paid  to 
his  representatives."    It  waa  argued  on 
the  part  of  the  plaintiff  that  by  thiaac^ost- 
ment  of  the  value  of  Mr.  Hale'a  ahaie,  tha 
parlies  had  agreed  upon  a  couitniction  of 
the  articles  in  question,  by  which  the  Court 
would  be  bound,  and  Geddea  v.  fVaUaee 
was  cited  to  shew  that  whatever  may  be 
the  language  of  the  partnership  deed,  the 
dealings  and  transactions  among  the  part- 
ners may  be  such  as  to  amount  to  distinct 
evidence  that  some  of  the  articles  in  that 
partnership  deed  were  waived  by  all  parties, 
and  that  some  of  the  articles  in  the  deed 
were  not  to  be  considered  as  rules  which 
should  regulate  the  righta  and  duties  of 
the  partners.    But  the  Court  has  no  evi- 
dence before  it  of  the  principle  on  which 
the  adjustment  of  die  value  of  Mr.  Hale't 
share  took  place :  and  even  if  it  bad  been 
proved  that  it  had  been  calculated  in  tiw 
manner  alleged  by  the  plaintiff,  a  single 
instance  would  hardly  justify  a  construc- 
tion contrary  to  the  obvious  meaning  of 
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an  igreraient,  much  len  a  eoncluuon  that 
tbt  partiei  bad  waived  its  ter>u>t  and  had 
igreed  to  tubttitute  for  it  a  different  one. 
In  September  1849,  Mr.  Forbes  was  de- 
nraos  of  exercising  the  rights  reserved  to 
him  by  the  8th  clause  of  the  agreement  of 
the  15tb  of  August  1838,  incorporated  as 
it  was  in  the  agreement  of  the  24th  of  July 
1846:  accordingly  a  memorandum  of  terms, 
proposed  expressly  with  reference  to  the 
srtieles  of  agreement  of  the  15th  of  August 
ISSS,  waa  prepared.  By  that  memoran- 
dnm,  it  was  stipulated  Uiat  Mr.  Tweedie 
was  to  come  to  the  office  on  the  1st  of 
NoTcmber ;  "  to  be  allowed  in  the  nature 
of  salary  at  the  rate  of  5001.  per  annum, 
until  the  Ist  of  September  1 850.  On  that 
day,  his  name  to  be  introduced  into  the 
firm  after  Mr.  Austen's.  From  the  Ist  of 
September  1850,  Mr.  Tweedie  to  take  one- 
fifth  of  profit  and  loss  of  the  business  until 
the  1st  of  September  1853,  from  which 
date  be  is  to  share  equally  with  the  other 
partners.  ...  In  case  of  the  death  or  re- 
tirement, before  the  Ist  of  September  1853, 
<tf  either  of  the  senior  partners,  bis  two- 
fifths  to  be  divided  into  thirds,  of  which 
the  aurviving  senior  partner  is  to  take  two- 
thirds,  and  Mr.  Tweedie  one-third."  It 
also  auted  that  **  on  the  lat  of  September 
1850,  it  will  be  neeeasary  to  open  a  new 
account  and  new  books,  and  Mr.  Tweedie 
must  bring  in  his  proportion  of  capital  to 
the  new  firm.  That  the  partnership  shall 
continue  for  ten  years  from  the  Ist  of  Sep- 
tember 1850."  This  memorandum  was 
signed  by  Mr.  Boys  and  Mr.  Tweedie ;  it 
b^ng  admitted  that  Mr.  Tweedie  at  the 
time  of  signing  had  no  knowledge  of  the 
articles  10.  and  11.  in  the  agreement  of 
1846;  and  although  Forbes  knew  of  them, 
yet  it  appears  that  they  were  not  present 
to  his  mind  at  the  time  of  the  arrangement. 
All  thia,  hoverer,  ia  immaterial,  as  it  it 
conceded  that  these  artielea  are  not  bind- 
ing upon  Tweedie.  The  plaintiff  would 
not  aign  the  memorandum  simplieiter,  but, 
IB  connexion  with  his  signature,  he  wrote 
M.B.  The  above  memorandum  fixing 
the  share  and  position  of  Mr.  Tweedie  in 
the  bnsiness,  is  not  to  annul  or  prejudice 
the  existing  articles  of  partnership  between 
Mr.  Boys  and  me  of  the  24th  of  July  1846, 
the  stipulationa  of  which  are  still  to  remain 


in  force  between  ns,  except  ao  for  as  the 
above  memorandum  affecta  Mr.  Tweedie'a 
interests."  Pausing  here,  the  question 
arises,  what  are  the  rights  of  the  partiea 
under  the  circumstances  thus  detailed? 
The  counsel  for  Mr,  Boys  insist  that  every 
stipulation  and  clause  of  the  ^reement  of 
1846  is  subject  to  the  eontroul  of  the  8th 
article  of  the  agreement  of  1838,  that  the 
agreement  of  1849  and  that  of  1846  can- 
not stand  together,  and  that  therefore, 
the  one  is  completely  aupmeded  by  the 
other.  On  the  part  of  the  plaintiff,  it 
ia  argued  that  the  agreement  oi  1846 
could  only  be  got  rid  of  by  an  expreaa 
auhsequent  agreement,  and  that  so  far 
from  consenting  to  waive  the  agreement 
of  1846,  he  signed  the  memorandum 
of  1849  with  an  express  reservation  of  hia 
rights  under  it ;  and  the  conclusion  at  which 
I  have  arrived,  after  a  careful  consideration 
of  the  whole  case,  is  in  favour  of  thia  view 
of  the  plaintiff.  When  the  parties  made 
the  8th  article  a  provision  of  the  agree- 
ment of  1846,  they  did  it  with  reference 
to  the  stipulationa  contained  in  it,  and  they 
might  at  once  have  brought  Mr.  Tweedie 
into  the  partnership  formed  by  the  agree- 
ment, by  arranging  the  share  he  was  to 
have,  without  anything  more.  The  memo- 
randum of  1849,  though  placing  Mr.  Twee- 
die on  a  different  footing  from  what  he  had 
been  under  the  agreement  of  1846,  has 
reference  to  that  agreement,  and  even  to 
the  10th  and  11th  articles  of  it,  which 
though  unknown  to  Mr.  Tweedie,  must 
have  been  perfectly  well  understood  by  Mr. 
Boys,  for  it  makes  provisions  for  the  events 
of  death  or  retirement  to  which  those  articles 
refer,  and  confines  it  within  the  period  of  tha 
1  at  of  September  1 853,  beyond  which  those 
articles  had  no  operation.  This  obviates, 
in  a  great  measure  the  objection  which 
has  been  ni^;ed  on  the  part  of  Mr.  Boys, 
that  he  would  have  to  purchase  the  whole 
of  the  plaintiff'a  share,  and  would  only 
have  the  benefit  of  a  portion,  as  Mr. 
Tweedie  would  be  entitled  to  one-third  of 
it,  because  the  answer  would  be,  You  had 
the  agreement  in  your  mind  and  you  chose 
to  consent  to  terms  which  imposed  those 
consequences  upon  you.  If  the  under- 
standing of  the  parties  could  be  made 
available  to  the  construction  of  the  agree- 
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ment,  Mr.  Boys,  in  hii  answer,  disdnetly 
states  the  existence  of  the  agreement  of 
1846,  after  the  memorandum  of  1849;  fiw 
he  says  in  his  answer,  "  The  plaintiff  and 
the  said  A.  F.  Tweedie  and  myself,  from 
the  1st  of  September  1850  down  to  the 
time  of  the  plaintiff's  withdrawal  from  the 
said  business,  carried  on  Uie  said  busineas 
in  co-partnership  together  on  the  premises 
6  and  6,  Ely  Plsce,  Holbom,  under  the 
style  or  firm  of  Hale,  Boys,  Ansten  &: 
Tweedie,  in  conformity  with,  and  under 
and  by  virtue  of,  the  provisions  contained 
in  the  said  agreement  or  articles  of  the 
24th  of  July  1846,  modified  by  auch  of 
the  terms  contained  in  the  s^d  memoran* 
dnm  of  September  1849,  as  regarded  the 
admisrion  of  the  said  A.  F.  Tweedie  as  a 
partner,  and  the  proportion  or  share  of 
profits  of  the  business  to  be  reoeired  by, 
and  the  capital  to  be  brought  in  by  him." 
I  entertain  no  doubt  that  as  between  the 
plaintiff  and  the  defendant  Boys  the  arti- 
cles 10.  and  II.  are  operative,  notwith- 
standing the  memorandum  of  September 
1M49.  It  therefore  becomes  necessary  to 
ascertain  the  meaning  and  effect  of  these 
articles.  Austen  continued  to  be  a  partner 
down  to  the  29th  of  August  18fi3,  when 
he  gave  notice  of  dissolving  the  partner- 
ship. Hie  notice  was  dated  the  30th  of 
August  ISfiS,  and  addressed  to  Messrs. 
Dantd  Boys  and  Alexander  Forbes  Twee- 
die, and  was  in  these  terms: — ** Gentlemen, 
I  hereby  give  you  notice  that  as  from  the 
30th  day  of  this  instant  month  of  August, 
I  hereby  dissolve  the  partnership  hitherto 
existing  between  us  as  attomies  and  solici- 
tors. This  I  do  under  the  power  reserved 
to  me  by  the  11th  article  of  our  existing 
articles  of  partnership  of  the  24th  of  July 
1846."  The  plaintiff  now  claims  the  full 
marketable  value  of  his  interest  and  share 
and  goodwill  in  the  business,  contending 
that  the  term  "  goodwill  "  is  not  confined 
to  the  limits  of  the  partnership  of  1846, 
but  is  a  value  attaching  to  the  business 
and  incident  to  it,  without  reference  to 
any  term  which  may  be  created  between 
the  parties  engaged  in  it.  It  is  very  diffi- 
cult to  give  any  intelligible  meaning  to 
the  word  "goodwill,**  as  applicable  to  the 
professional  practice  of  a  solicitor,  in  this 
abstract  sense.    Where  a  trade  is  estab- 


lished in  a  partienlar  place,  the  goodwill 
of  that  trade  means  nothing  more  than  the 
snm  of  money  which  any  person  wonld  be 
willing  to  give  for  the  ehance  of  being  able 
to  keep  the  trade  connected  witli  the  place 
where  it  has  been  carried  on.  It  was  tmly 
said  in  argument  that  **  goodwill"  is  some- 
thing distinct  from  the  profits  of  a  busi- 
ness, although,  in  determining  its  value, 
the  profits  are  necessarily  taken  into  ac- 
count, and  it  is  usually  esdmated  at  so 
many  years'  purchase  upon  the  amount  of 
those  profits.  But  the  term  "goodwill** 
seems  wholly  inapplicable  to  the  business 
of  a  solicitor,  which  has  no  local  existence, 
bat  is  entirely  personal,  depending  npon 
the  trust  and  oonfldenee  which  persons 
may  repose  in  his  integrity  and  aUli^  to 
conduct  their  lefgti  affiurs.  I  can  per- 
fectly understand  a  solicitor  agreeing  to 
relinquish  business  in  favour  of  another, 
and  to  use  his  best  endeavours  to  recom- 
mend his  clients,  and  engi^ng  not  to  in- 
terfere with  bis  successor,  by  a  stipulation 
not  to  cany  on  business  within  a  certain 
distance:  but  to  sell  the  goodwill  without 
anything  more  and  without  arrangii^  any 
price,  would  be  an  agreement  incapable  of  be- 
ing enforced  by  specific  performance.  Thia 
term,  however,  as  used  in  the  agreement 
of  1846,  appears  to  me  to  be  capable  of  • 
definite  meaning,  and  if  eonfined  within 
the  limits  of  the  agreement,  and  aa  between 
the  partieB  themselves,  it  becomes  per- 
fectly intelligible.  It  seems  to  have  been 
intended  to  describe  that  interest  which 
the  retiring  partner  would  have  had  if  be 
had  remained  in  the  partnership,  and 
which,  by  his  retirement  before  its  termi- 
nation, he  was  willing  to  relinqnish  to  the 
continuing  partner.  The  notice  of  retire- 
ment might  have  been  given  when  the 
partnership  had  still  several  years  to  ran, 
and  then  the  estimate  of  the  share  oi  the 
retiring  partner  would  have  been  mad* 
upon  a  calculation  of  the  valne  ctf  it  ibr 
^e  remaining  yean,  taking  into  aeeonnt 
all  the  contingeneieB  which  must  neoe»- 
sarily  attach  to  any  bosiness,  however  long 
established  or  well  conducted.  The  plain- 
tiff chose  to  watt  until  the  partnership  waa 
within  a  day  of  its  expiration.  If  he  had 
given  no  notice,  and  the  agreement  nf  1846 
had  been  allowed  to  expire  by  effluxion 
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of  time,  I  do  not  nndentand  it  to  be  con- 
tended that  there  would  have  been  any 
dun  to  goodwill ;  and  jtt,  according  to 
the  definition  of  the  term  which  waa 
prened  upon  me  in  the  argument,  the 
bnrioeu  with  its  ideal  ralae  would  still 
remain.    It  is  impossible  for  the  plaintiff 
to  extend  the  application  of  the  10th  and 
Utb  articles  to  the  partnership  wbich.was 
to  continue  from  1853  until  1860,  as  the 
note  which  he  signed  at  the  foot  of  the 
memorandum  of  1849  is  not  to  prejudice 
or  annul  the  articles  of  1846.    Bat  it  is 
laid  that  the  stipulation  as  to  not  practis- 
ing  withm  100  miles  of  the  Post  Office, 
b^g  indefinite^  and  therefbre  extending 
to  the  wb<^  period  of  die  life  of  the  rethv 
Ing  partner,  is  inconsiBtent  with  the  notion 
of  dw  term  ** goodwill"  having  ineh  a 
nirrow  and  contracted  meaning  as  would 
be  thus  assigned  to  it.    But  this  argument 
is  founded  upon  an  entire  disregard  of  the 
different  offices  of  the  two  stipulations. 
The  one  is  intended  to  provide  for  the 
sale  of  the  interest  in  the  partnership  when- 
erer  either  partner  chooses  to  retire.  The 
other  is  a  general  engagement,  the  consi- 
deratioa  <^  which  is  not  merel  j  the  benefit 
obtained  on  retirement,  but  the  whole  of 
die  partnership  agreement.    No  question 
•liiea  in  these  cases  on  the  adequacy  of 
the  oonaideradon  nnlesi  it  is  merely  illu- 
lory,  bat  aolely  whether  the  restraint  is 
confined  within  reasonable  limits  of  space 
w  time.    The  plaintiff  might  have  secured 
a  real  valne  for  his  interest  in  the  partner- 
ship by  giving  an  earlier  notice  of  retire- 
ment, and  his  not  having  done  so,  but 
having  refrained  until  his  interest  had 
become  merely  nominal,  cannot  be  a  reason 
for  varying  the  construction  of  the  agree- 
ment. I  am  satisfied  that  the  term  "  good- 
will/* associated  as  it  is  with  the  words 
"  share  and  interest,"  and  being  a  matter 
of  nlaation  between  the  partners  diem- 
advea,  mnst  be  confined  within  the  limits 
of  the  partnership,  and  that  the  plaintiff  is 
B(rt  entitled  to  any  supposed  valne  of  his 
ahare  beyond  it.    I  agree  entirely  with 
the  decree  of  the  Master  of  tfae  Rolls.  I 
eee  no  reason  to  vary  it  in  any  respect ; 
and  with  regard  to  this  appeal,  I  think  it 
ooght  to  b«  dismiased,  with  eoett. 


Loans  JoiTieu.1 
July  9,  10.  /  HICOUON. 

SpKific  Legaey-^Asaent  of  Enteeittor— 
Liability  to  Tettator's  Debt— Right*  of 
CredUon, 

Leeuehold  woperty  was  ipee^iealljf  be- 
queathed to  F.  R.  The  retidue  was  be- 
queathed to  /.  Rf  and  in  the  retidue  aere 
included  other  leasehold  housea.  The  exe~ 
eutor  handed  oter  the  residue  to  J.  R,  and 
vhen  F.  R.  attained  iaenty-one,  the  executor 
assented  to  the  specific  bequest,  and  tmigned 
the  samt  to  F.  R.  A  creditor j  in  respect  of 
tmpoMl  rent  and  repairs  to  the  leastholda 
uwhtded  M  the  resiAu,  obtained  judgments 
t^ainst  the  executor,  and  these  remaining  un- 
paidt  hefiledahiUfar  thegeneral  admii^trO' 
tionofthe  testator's  estate.  The  chief  clerk  of 
one  of  the  Vice  Chancellors  certified  that 
the  specifically  bequeathed  leaselwlds  were 
liable  to  the  plaintiff's  debt,  but  His  Honour 
varied  the  certificate  :—~Held,  on  appeal 
( reversing  the  latter  decision ),  that,  not- 
withstanding the  assent  and  assignment,  the 
specifically  bequeathed  leaseholds  were  liable 
to  the  debt ;  that  creditors  were  entitled  to 
pursue  their  remedies  against  all  the  ass^s  ; 
and  thatt  ther^ore,  if  there  were  no  assets 

the  hands  of  the  eseeutor,  there  must  be 
a  decree  against  the  leaaeh<^  speeifiealfy 
bequeathed,  for  payment  of  the  plaintiff's 
dAU 

The  mere  circumstance  that  the  personal 
estate  of  a  testator  not  specifically  bequeatlted 
^  more  than  sufficient  to  pay  all  his  debti, 
funeral  and  testamentary  expenses,  and  dis- 
charge  all  his  liabilities,  even  tnth  the  added 
fact,  that  the  property  specifically  bequeathed 
has  been,  m  consequence,  by  the  executor 
assigned  and  delivered  to  the  specific  lega- 
tee, is  not  sufficient  to  diseharge  the  speci- 
fically bequeathed  fTopertg from  f&e  demamde 
^  the  creditors  of  the  teitetor. 

This  waa  an  appeal  firom  a  deoiuon  of 
Vice  Chancellor  Stuart.    The  facts  of  the 

case  will  be  most  conveniently  stated  in 
chronological  order,  as  follows 

By  an  indenture  of  lease,  dated  the  6th 
of  August  1889,  a  certain  piece  of  ground, 
occupied  as  a  stable-yard,  with  the  stables, 
ooach-houses  and  buildings  thereon  erect- 
ed, utnate  on  the  east  tide  of  Boi;^  Street, 
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were  demiBed,  by  Thomas  Oullan»  to  Henry 
Rimell,  hia  exeentors,  adminiitraton  and 
atsigna,  for  the  term  of  twenty-five  years 
from  thence  next  ensuing,  at  the  yeariy 
rent  of  263/.  lOt.  The  indenture  con- 
tuoed  coTenants  by  Henry  Rimell  to  pay 
the  rent  and  keep  the  premises  in  repair. 

By  another  indenture,  of  the  20th  of 
January  1S51,  the  said  piece  of  ground, 
stables  and  premises  were  assigned  by 
Thomas  GuIIau  to  Richard  Thomas  Davies, 
his  executors,  administrators  and  assigns, 
subject  to  the  sud  indenture  of  lease  of 
the  6th  of  August  1839. 

Henry  Rimell,  by  his  will,  dated  the 
8Ui  of  January  1841,  gave  and  bequeathed 
to  Thomas  Nicolson  and  Thomas  Wil> 
liam  Willett,  his  exeentors  diereinafter 
named,  the  sum  of  2Sl.  eadi,  and,  after 
giving  another  l^acy,  he  gave  and  be- 
queathed his  leasehold  premises,  No.  56, 
New  Bond  Street,  and  the  dwelling-house 
and  furniture  therein  and  thereon,  and 
also  the  stable  and  premises  whereon  the 
business  of  hackneyman  and  job -master 
was  then  carried  on  by  him,  and  all  his 
other  leasehold  premises  whatsoever  and 
wheresoever  (except  his  leasehold  premises 
called  the  Bedford  Yard,  and  in  South 
Bmton  Mews,  in  the  parish  of  St.  Geo^, 
Hanover  Square),  and  also  his  atock-in- 
tcade,  bonds,  book  and  other  dehto,  bills, 
notes  and  other  seeorities  for  money  what- 
soever that  might  be  doe  and  owing  to 
him  at  the  time  of  his  decease,  and  all 
other  his  personal  estate  and  effects,  what- 
soever and  wheresoever  not  thereinbefore 
or  thereinafter  specifically  disposed  of, 
unto  his  said  executors,  or  the  survivor 
of  them,  his  executors,  administrators  and 
assigns,  upon  trust  that  they  or  the  survi- 
vor of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  should  make  sale 
of  a  sufficient  part  of  the  same  respectively, 
or  otherwise  get  in,  collect  and  receive  all 
■uch  and  so  much  of  his  said  estate  and 
eflfeets  as  should  be  necessary  and  vnttL- 
meat  tor  the  payment  of  his  jnat  debts, 
iiinentl  and  testamentary  expenses;  and 
i^r  faW  payment  of  the  same  respectively, 
and  every  part  thereof,  and  a  full  release 
and  indemnity  given  or  secured  to  the 
satisfaction  of  the  said  trustees  and  exe- 
cutors, or  the  survivor  of  them,  his  execu- 
tors or  administraton,  then  the  said  testator 


thereby  directed,  that  they  or  he  shonU, 
as  soon  as  conveniently  m^t  be  tbere- 
after,  pay,  asdgn  or  delivn  unto  his  son, 
John  Rimell,  absolutely  and  without  fta- 
ther  controul,  all  the  aforesaid  leasehold 
premises  in  New  Bond  Street,  and  the 
dwelling-house  and  furniture  therein  or 
thereon,  and  the  business  then  csrried  on, 
and. all  other  his  leasehold  property  (ex- 
cept the  Bedford  Yard  and  those  in  Bmton 
Mews  aforesaid),  and  also  all  his  stock-in- 
trade,  bonds,  book  and  other  debts,  bills, 
notes  and  securities,  and  all  other  his  per- 
sonal estate  and  effects  whatsoever,  subject 
neverthelesa  to  the  aforesaid  l^taey.  And 
he  thereby  gave  and  bequeathed  all  lus 
leasehold  premisei,  called   the  Bedford 
Yard,  and  the  two  leasehold  houses  and 
^misea  in  South  Bmton  Mews  afbresud, 
demised  to  him  b^  William  fitshardings 
Lord  Segrave,  unto  hia  smd  execatort, 
their  executors,  administrators  and  assigns, 
upon  trust  to  receive  the  rents  thereof  and 
pay  the  ground-rents  and  other  outgoings, 
and  to  apply  a  sufficient  sum  for  the  msin- 
tenaneeand  education  of  Frederick  Bimell, 
until  he  should  attain  the  age  of  twent;- 
one  years,  and  to  lay  out  and  invest  the 
residue  and  remainder,  and  all  aecumuls- 
tions  and  savings  of  such  rents,  in  their 
or  his  own  names  or  name,  if  Fiedsridc 
Rimell  should  not  have  attained  the  sge 
of  twenty-one  yeara  at  the  time  of  the 
decease  of  the  said  testator ;  and  when  and 
so  soon  as  Frederick  Rimell  should  attsio 
the  age  of  twenty-one  years,  then  upon 
trust  to  pay,  assign  and  transfer  the  afore- 
said premises  and  every  part  thereof  to  him, 
his  executors,  administrators  and  assigns, 
and  also  to  pay,  assign  and  transfer  sll 
accumulations  or  savings  as  aforesaid,  if 
any,  subject  nevertheless  to  the  payment 
of  the  said  legacy,  and  subject  to  any 
specific  lien,  charge  or  incumbrance  there 
might  be  on  the  said  premises. 

By  a  codicil,  dated  the  28rd  of  Angnst 
1841,  the  tesUtor  gave  an  annuity  of  25i. 
to  a  person  since  deceased,  to  be 
from  the  estate  called  Bedford  Yaid,  ia 
Bmton  Street,  Bond  Street. 

Henry  Rimell  died  on  the  6th  of  Feb- 
ruary 1844,  and  his  will  was  proved  by 
Nicolson  aJone,  who  took  upon  himself 
the  execution  of  the  trusts  of  the  will,  and 
possessed  himself  of  die  personal  estate 
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■nd  eflfoeti  of  the  testator  to  a  conriderable 
amount.  He  paid  the  testBtor'B  debts, 
and,  as  appeared  from  the  eridence  in  the 
cause  after  mentioned,  handed  over  the 
residue  of  the  estate  and  effects  to  John 
Rimell.  Part  of  this  residue  consisted 
of  outstanding  debts  to  the  amount  of 
4,566/.  6*.  lOd.;'  some  of  whieh  were 
bad  debts  and  irrecoverable,  and  few,  if 
any,  of  them  were,  in  fact,  recovered. 
John  Rimell  afterwards  became  insol- 
Tent. 

The  specific  l^tee,  Frederick  Rimell, 
was  seventeen  years  of  age  at  the  time  of 
the  testator's  death.  The  executor  Nicol- 
son  not  only  assented  to  the  bequest  of 
the  Bedford  Yard  and  Bniton  Mews  pro- 
perty to  Frederick  Rimell,  but  when  the 
latter  had  attained  twenty-one,  he  per- 
mitted him  to  take  possession,  and  exe- 
cuted to  him  an  assignment  of  the  premises, 
in  which  was  contained  the  usual  covenant 
against  incumbrances  on  his  (the  execu- 
tor's) part. 

Afterwards  the  rent  of  the  premises  de- 
mised by  the  indentures  of  the  6th  of 
Aognst  1899  became  in  arrear,  and  an 
action  was  brought  by  the  landlord  Davies 
agiunst  Nicolson  for  the  arrears.  Judg- 
ment was  recovered,  and  the  debt  and  costs 
were  afterwards  paid. 

The  rent  having  again  fallen  into  arrear, 
and  the  premises  having  become  out  of 
repair,  on  the  15th  of  May  1856,  the  land- 
lord commenced  another  action  against 
Nicolson  for  the  fresh  arrears  of  rent,  and 
for  damages  for  breach  of  the  covenants* 
in  the  lease.  On  the  23rd  of  December 
1856  final  judgment  in  such  action  was 
aipied  for  the  sum  of  6011.  18«.  4d,  for 
damages  (including  rent),  and  842.  8j.  4d. 
costs,  making  together  6362.  It.  8d.  On 
the  6th  of  August  1857  another  action 
was  commenced  by  the  landlord  gainst 
Nicolson  for  rent  due  in  respect  of  the 
same  premises,  and  judgment  was  signed 
for  65/.  12«.  6d.  for  debt,  and  11.  Os.  Qd. 
costa,  making  together  72/.  lis.  Writs 
of fi'fa.  were  issued  upon  these  judgments, 
bat  they  were  returned  by  the  sheriff  with 
an  indorsement  that  there  were  not  any 
goods  and  chattels  in  bis  bailiwick  which 
were  of  Henry  Rimell,  deceased,  at  the 
time  of  bis  death,  in.  the  hands  of  Thomas 
Nicolson  to  be  administered,  whereof  be 
Hbw  Sebibi^  ZZTII^-Caua 


could  cause  to  be  levied  the  said  debt  or 
any  part  thereof. 

The  landlord  Richard  Thomas  Davies 
thereupon  filed  a  bill,  to  which  Nicolson, 
the  executor,  John  Rimell,  the  residuary 
legatee,  and  Frederick  Rimell,  the  specific 
legatee,  were  made  defendants,  praying  an 
account  of  what  was  due  to  him  and  the 
other  creditors  of  Henry  Rimell,  deceased, 
and  that  the  amount  so  due  might  be  paid 
in  a  due  course  of  administration,  and  that 
Uie  leasehold  premises  called  the  BedCord 
Yard  and  in  South  Bruton  Mews  might 
be  administered  as  part  of  the  personal 
assets  of  the  said  Henry  Rimell ;  and  that 
the  said  leasehold  premises  might  be  sold, 
and  the  proceeds  thereof  applied  accord- 
ingly ;  and  for  a  receiver. 

At  the  hearing  of  the  cause  a  decree 
was  made  for  the  admioistration  of  the 
estate  and  a  reference  sent  by  Vice  Chan- 
cellor Stuart  to  chambers,  and  among  other 
things  it  was  directed  that  inquiries  should 
be  made  whether  certain  leasehold  premises 
to  which  the  testator  was  entitled  for  the 
residue  of  a  term  of  twenty-five  years, 
commencing  on  the  6th  of  August  1880, 
ought  to  bear  the  whole  or  any  or  what 
part  of  the  debts  due  from  the  testator  to 
the  plaintiff  and  other  persons.  There  was 
no  inquiry  directed  as  to  wilful  default  by 
the  executor.  The  chief  clerk,  by  his  cer- 
tificate, found,  amongst  other  things,  that 
there  was  due  to  the  plaintiff,  under  certain 
judgments,  certain  sums  of  money,  which, 
together  with  interest,  after  deducting 
income-tax,  amounted  to  the  sum  of 
787/.  15s.  4d. ;  and  also  that  no  per- 
son  had  eome  in  and  proved  any  debt 
i^ainst  the  estate,  except  the  plaintiff.  He 
also  found  in  tbe  fourth  paragraph  of  the 
certificate  that  "  no  part  of  the  personal 
estate  of  the  said  testator  is  now  outstand- 
ing or  undisposed  of and  in  the  fifth 
paragraph  that,  "  having  regard  to  the 
state  of  the  assets  of  the  testator's  estate, 
the  leasehold  premises  called  the  Bedford 
Yard,  and  in  South  Bruton  Mews,  in  the 
said  decree  mentioned,  being  the  lease- 
holds above  referred  to,  ought  to  bear  the 
whole  of  the  debt  due  to  the  plaintiff,"  A 
motion  was  made  before  Vice  Chancellor 
Stuart  to  vary  the  cerUficate  as  follows, 
"  That  part  of  the  personal  estate  of  the 
said  testator,  coasisUDg  of  book  debts. 
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amountiiig  hi  the  whole  to  4,5661. 6f .  lOd., 
or  to  a  very  large  amount,  ia  bow  ont- 
itanding,  and  having  regard  Uiereto,  the 
leaiebold  premisei  called  the  Bedford  Yard 
and  in  South  Bruton  Mews  in  the  laid 
decree  mentioned,  ought  not  to  bear  any 
part  of  the  debt  due  to  the  plaintiff,  or,  if 
any,  only  a  proportionate  part  thereof/' 

It  did  not  appear  on  the  certificate  that 
by  the  accounta  taken  in  the  chambera 
of  the  Vice  Chancellor  the  executor  had 
diseha^ed  himself  by  payments  made  to 
tiie  residaary  l^tee.  The  plaintiff  ap- 
pealed (1). 

The  eaae  ooenpied  a  eonaiderable  time ; 
but  aa  the  report  baa  extended  to  inch  a 

(I)  Hit  Honour,  at  the  bearing  of  the  motion 
deliVered  judgment  aa  foHowa : — "  Thu  is  a  suit 
by  a  cteditor  HekiDe  to  make  a  ^ecific  legatee  of 
leasehold  estate  liable  to  payment  of  his  debt,  and, 
if  necessary,  to  have  the  leaseholds  specifically 
bequeathed  sold  for  payment  of  bis  debt.  The  tes- 
Ut<«  died  in  Febroaiy  1844.  At  that  time  the 
■pecifio  legatee  was  aa  infant  More  than  four 
years  afterwardi^  on  the  legatee  coming  of  age,  the 
executor  not  only  assented  to  the  apedSc  legacy, 
and  gare possession  of  it  to  the  legatee,  but  executed 
an  assignment  of  it,  in  which  tiiere  was  the  usoal 
corenant  that  it  was  free  &om  any  incumbrance 
created  by  the  executor.  It  appears  by  the  chief 
clerks  certificate  that  the  plaintiff  was  the  only 
unpaid  creditor.  All  the  other  creditors  seem  to 
have  been  paid  very  soon  after  the  tesUtor's  death. 
The  phuatiff 's  debt  is  in  respect  of  a  breach  of  tiie 
coTenanti  in  a  lease  which  was  part  of  the  testator^ 
general  assets.  This  breach  of  covenant  has  occurred 
many  years  after  the  testator's  death,  and  long 
aft«  the  assent  to  the  specific  bequest,  and  the  pos- 
session and  assignment  of  it  to  the  specific  l^stee. 
In  order  to  succeed  in  a  suit  of  this  kind,  it  is 
essential  that  the  plaintiff  should  esUblish  the  fact, 
that  the  general  assets  of  the  testator  were  insufil- 
cient  for  the  payment  <^  all  the  debts  and  liabilities 
of  the  testator.  The  result  of  theevideDcebefore  the 
Court  is,  that  the  executor,  almost  immediately  after 
the  dea^  of  the  testator,  put  tbe  residuary  legatee 
in  possession  of  the  whole  of  the  general  assets,  and 
allowed  him  to  deal  with  them  without  any  maten'a) 
centroni  being  exercised  by  the  executor  over  bis 
acts.  A  great  part  of  the  assets  thus  handed  over 
to  tiie  residuary  l^atee  consisted  of  the  goodwill 
of  a  valuable  business,  and  of  outstanding  debts  to 
the  amount  of  above  4,00(Ml  Of  these  ODtstandiog 
dehts  it  appears  that  a  large  proportion  were  bad 
debts  and  irrecoverable.  The  amount  of  bad  debta 
it  is  now  impossible  exactly  to  ascertain,  and  this 
impossibility  arises  from  Oie  conduct  of  the  exe- 
eeutor  In  handing  over  and  entrusting  the  collection 
of  them  to  tbe  testator's  eldest  son,  who  was  resi- 
duary legatee.  But  upon  the  result  of  the  evidence, 
it  appears  reasonably  clear  that  the  general  par- 
souai  estate  applicable  to  the  payment  of  debts 
was  more  tbao  raffleteot  fbr  the  payment  of  all  tbe 


length,  and  eapedally  aa  one  of  the  nula 
pointa  urged  in  anpport  of  the  appellantfi 
ease  ii  refemd  to  and  dealt  with  ia 
the  judgment,  the  w^oments  an  here 

omitted. 
* 

Mr.  Baeon  and  Mr,  Taylor^  cited  Ewtr 
T.  Corbet  (2),  March  r.  RnutU  (S),  snd 
Willianu  on  Exeeutort,  pp.  1115,  1245. 

Mr.  Elvulejf  and  Mr.  H.  Steveta,  foi 
Frederick  Rimell,  supported  the  dedsion 
of  the  Vice  Chancellor,  relying  upon  GU- 

debta,  and  for  tbe  payment  and  indemnity  of  th* 
executor  against  tbe  debt  of  the  plaintiff  It  it  the 
insolvency  of  the  residuary  legatee,  and  the  impn- 
dence  of  the  executor  in  abandoning  to  so  grest  an 
extent  bis  own  daties,  and  entniating  tiie  aacd 
to  the  redduaiy  legidee,  whieh  baa  occasioned  tihs 
demand  now  made  against  the  spedfie  l^tee.  But 
the  bill  does  not  even  aver  that  the  general  assets, 
applicable  for  payment  of  the  testator's  debts,  in- 
cluding the  pluntiff 's,  were  insuffieiait ;  and  upon 
the  evidence  aa  to  Uie  state  of  tbe  aneta,  it  ap- 
pears that,  even  if  there  had  been  tbat  neoeasaiy 
averment,  there  ia  no  suflSdent  evidence  to  sopport 
it  The  plaintiff's  case,  therefore,  as  against  the 
specific  legatee,  wholly  fails.  Where  an  executor 
assents  to  a  specific  l^acy  of  leaseholds,  waA  puts 
a  legatee  in  possession,  the  assent  must,  genersUy 
speaking,  be  conudered  as  amounting  to  a  release 
by  the  executor  of  his  right  to  call  upon  the  spedfie 
legatee  for  contribution  or  indemnity.  The  certifi- 
cate of  the  chief  clerk  on  the  fifth  inquiry  ia  finmdcd 
upon  a  misconception  of  the  language  of  the  de- 
cree. The  inquiry  was  directed  to  the  state  of  the 
testator's  assets  at  the  time  of  bis  death,  and  not  at 
the  date  of  the  certificate.  The  decree  will  be  as 
follows.— Declare  that  the  leasehold  estate  speci* 
fically  bequeathed  to  the  defendant  £*.  BinwU  is  not 
jiable  to  the  payment  of  the  debt  certified  to  bedna 
to  the  pluntiff,  unless  the  other  personal  estate  of 
or  to  which  the  defendant  J.  Rimell  is  possessed  <r 
entitled  is  insufficient  to  pay  what  has  been  certi- 
fied to  be  due  to  tbe  plaintiff  and  the  other  cxe^tois 
of  tbe  testator ;  tbe  chief  clerk's  certificate  lo  be 
varied  by  striking  oat  the  fifth  paragrsph :  that 
this  Court  having  regard  to  the  matters  stated  in 
the  affidavit  of  the  defendant  T.  Nieolaon,  and  the 
two  affidavits  of  O.  Waller  and  J.  lUmell,  it  does 
not  appear,  nor  does  the  bill  allege,  that  the  assets 
of  the  testator  bequeathed  to  the  defendant  T.  Nicol- 
son,  in  trust  for  the  defendant  J.  Rimell,  were  ie- 
aufficieat  to  pay  the  debt  oeitifled  to  be  dns  to  dM 
plaintiff,  or  any  other  debta  of  the  testatnr  t  Aai^ 
therefore,  the  plaintiff  is  not  entitled  to  resort  to 
the  leasehold  estate  Epecifically  bequeatbed  lo  the 
defendant  F.  Rimell  for  payment  of  bis  debt;  fte 
costs  of  the  defendant  F.  Rimdl  to  be  paid  by  ^ 
plaintiff;  and  all  fkirther  proceediuga  in  the  cause 
to  be  stayed." 
(2)  2P.Wms.148. 

(S)  S  Hyl.  ft  Cr.  SI  I  B.  e.  Law  J.  Bep.  (v.a} 
Chant  808. 
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letfU  T.  AUxamder  (4),  Spode  t.  Smith 
(5),  and  Greig  t.  SwmviUe(Ja). 

Mr.  MaUna  and  Mr,  H.  ffaUer,  for  the 
executor. 

Mr,  Bacon  was  heard  in  reply. 

LoBD  Justice  Kmioht  Bhucb.  —  The 
men  circniiutanee  that  the  personal  estate 
of  a  testator  not  specifically  bequeathed, 
ia  more  than  mffieient  to  pay  all  hit  debts, 
fiineral  and  testamentary  expenses^  and 
discharge  all  his  remaining  liabilitiei,  eren 
with  the  additional  &et,  tJiat  the  property 
■pecifieally  bequeathed  has  been  in  eonso- 
qnence  assigned  and  delivered  by  the  exe- 
cutor to  the  specific  legatee,  is  not  suffi- 
cient to   discharge  the  specifically  be- 
queathed property  from  the  demands  of  the 
creditors  of  the  testator.    In  the  absence, 
therefore,  of  any  special  circumstances 
adfoeting  the  general  rights,  the  plainti^  a 
creditor  of  the  testator,  would  have,  and 
has  a  right  of  proceeding  against  the  spe- 
cifically bequeathed  property  assigned  and 
delivered  by  the  enentor  to  the  defendant 
fVederick  Rimell,  .wliateTer  the  righta  be- 
tween the  executor  and  the  creditor,  or 
between  the  executor  and  the  residuary 
l^atee,  may  be.    It  is  said,  however,  that 
tiie  role  laid  down  in  OUletpie  v.  Alexan^ 
der,  and  afterwards  followed  in  Greig  v, 
Somerviile,  ought  to  be  applied  in  this  case, 
namely,  that  when  property  applicable  in 
the  first  place  to  the  debt  has  been  parted 
with  by  the  executor  to  Uie  residuary  1^- 
tee,  the  specific  legatee  ought  to  be  charged 
only  with  a  portion  or  none  of  the  debt, 
according  to  the  state  of  the  accounts. 
Bat  in  tms  ease  no  sneh  fsct  appears,  be- 
eaase,  as  I  nnderstand,  the  aeoonnta  taken 
in  die  Judge's  chambers,  and 'stated  in 
the  certificate,  do  not  shew  in  the  dischai^ 
of  the  executor  any   delivery  or  pay- 
ment by  him  to  the  residuary  l^atee. 
Therefore,  that  circumstance  is  out  of  the 
case,  and  there  is  no  inquiry  as  to  wilful 
default  on  ^e  part  of  the  executor ;  so 
that  the  Court  is  unable  to  enter  into  the 
qoeatifm  whether  the  executor  has  impm- 

(4)  SRiuB.  ISO;  acSLawJ.  IUp.Cbsae.02i 
3  Sim.  ft  S.  145. 
(6)  8  Ibid.  ni. 
(0)  I  Kam.  ft  M.  SI8. 


dently  or  improperly  stood  by  and  per- 
mitted the  residuary  legatee  to  receive  any 
of  the  assets  primarily  liable  to  the  debt. 
But  let  it  be  assumed  that  the  fact  is  other- 
wise, and  that  a  part  of  the  assets  have 
been  paid  to  the  residuary  legatee,  leaving 
this  debt  outstanding ;  still  it  was  not  done 
under  the  authority  of  this  Court,  hut  was 
a  private  act  done  in  the  private  adminis- 
tration of  the  estate,  and  therefore  with- 
out the  rule  in  QUk^t  v.  Alexander  and 
Qreiff  v.  Somerviile,  and  it  left  the  creditor 
with  full  liberty  to  prosecute  his  rights— 
which  have  never  been  affected  or  diminish- 
ed—as agunst  the  spedfic  I^atee.  I  will 
repeat,  that  what  were  the  rights  between 
the  creditors  and  the  executor,  or  between 
the  specific  legatee  and  the  executor,  or 
between  the  specific  and  residuary  lega- 
tees, or  between  the  executor  and  the  re- 
siduary legatee,  is  a  difiierent  consideration, 
with  whidi  the  Court  has  now  no  concern. 
It  has  only  now  to  deal  with  the  rights  of 
the  creditor  against  the  assets ;  and  I  can 
see  nothing  to  afiect  the  rights  of  the  cre- 
ditor to  pnrsne  the  assets,  however  specifi- 
cally bequeathed.  The  order  must,  there- 
fore, be  dischaiged,  and  the  leaseholds  in 
question  declared  liable  to  the  plaintifiTs 
debt.  It  may  be  necessary  to  make  other 
consequential  declarations,  and  the  order 
may  be  expressed  to  be  without  prejudice 
to  any  question  between  the  defendants  or 
any  of  them.  I  will,  however,  abstain  now 
.  from  making  any  such  further  declarations. 
It  is  sufficient  to  lay  down  the  basis  upon 
which,  in  my  opinirai,  the  order  ought  to 
proceed. 

Lord  Jtrsncx  Tuhnkb  stated,  shortly, 
the  &ets  of  the  ease,  and  proceeded: — The 
decree  made  at  the  hearing,  besides  the 
usual  inqniries,  contained  a  special  in- 
quiry, whether  the  leaseholds  in  question 
were  subject  to  the  plaintiff's  debt.  That 
decree  has  not  been  appealed  against, 
otherwise  I  might  have  objected  to  this 
special  direction.  The  ordinary  decree  is 
adapted  to  work  out  all  the  rights  of  the 
parties,  and  such  a  special  direction  tends 
to  create  confusion  and  embarrassment. 
The  chief  cleric's  certificate  found  that  the 
funeral  and  testamentary  e^wnses  have 
been  paid,  and  that  the  executw  has  re* 
eeived  1,S14<,,  and  has  paid  1,6642.,  leav- 
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ing  1501.  doe  to  the  execator,  uid  it  wai 
certified  that  having  r^ard  to  the  state  of 
the  aisett,  the  leaseholds  in  question  ought 
to  bear  the  debt  due  to  the  plaintiff.  On 
thit  cerUflcate  the  learned  Vice  Chancellor 
made  the  order  now  appealed  irom,  which 
declares  that  the  leasehold  estate  specifi- 
cally bequeathed  tothedefiendantFtederick 
Bimell,  is  not  liablo  to  the  payment  of 
the  debt  eerdfied  to  be  due  to  ue  plaintiff, 
unless  the  other  personal  estate  of  or  to 
vhich  the  defendant  John  Bimell  is  pos- 
sessed or  entitled  is  insufficient  to  pay 
what  has  been  certified  to  be  due  to  the 
plaintiff  and  the  other  creditors  of  the  tes- 
tator ;  that  the  certificate  must  be  varied 
*by  striking  out  the  fifth  paragraph ;  that 
having  regard  to  the  matters  stated  in  the 
affidavit  of  the  defendant  Thomas  Nicolson, 
and  the  two  affidavits  of  George  Waller  and 
of  the  defendant  John  Rimell,  it  did  not 
appear  to  the  Court,  nor  did  the  bill  allege, 
that  the  assets  of  the  testator  bequeathed 
to  the  defendant  Thomas  Nieolson,  in 
iTutt  for  the  defendant  John  Rimell,  were 
insufficient  to  pay  the  debt  certified  to  be 
due  to  the  plaintiff,  or  any  other  de)»ts  of 
the  testator;  that,  therefore,  the  plaintiff  is 
not  entitled  to  resort  to  the  leasehold  es- 
tate specifically  bequeathed  to  the  defen- 
dant Frederick  Rimell  for  the  payment  of 
his  debt;  and  the  plaintiff  not  seeking 
other  relief  against  the  other  defendants, 
all  further  proceedings  in  the  cause  were 
stayed.  The  first  declaration  was,  then, 
that  these  leaseholds  were  not  liable  unless 
it  should  appear  that  the  estate  not  speci- 
fically bequeathed  was  not  suffident  to 
pay  what  was  due;  die  declaration,  I 
say,  amounts  to  this,  that  the  specifically 
bequeathed  property  is  not  liable,  unless 
there  is  a  deficiency  after  applying  the  pro- 
perty not  specifically  bequeaUied  in  pay- 
ment. I  donotunderstand  that  to  be  the  law 
on  this  subject.  The  law  fixes  the  liability 
upon  all  the  testator's  personal  property, 
and  I  am  notaware  that  this  Court,  although 
it  arranges  the  order  in  which  assets  ought 
to  be  administered,  alters  the  legal  liability, 
and  the  ordinary  decree  is  not  confined  to 
the  estate  not  specifically  bequeathed,  but 
includes  all  the  estate  of  the  testator.  The 
second  declaration  was,  that  the  plaintiff 
not  having  alleged  by  his  bill  UmiI  the 


assets  of  the  testator  bequeathed  to  die 
residuary  l^tee  were  insufficient,  the 
plaintiff  is  not  entitled  to  the  estate  speci- 
fically bequeathed,  and  this  declaratioa 
rests  upon  the  same  footing;  and  I  think 
therefore,  that  both  thew  declarmdons 
must  be  struck  out  as  well  as  the  direc- 
tions cmtequraitial  upon  them.  What, 
then  u  the  proper  couem  u  to  th«  pay- 
ment of  this  debt  ?  That  will  depend  upon 
the  state  of  accounts  aa  feund  by  the  cer- 
tificate. It  may  be  that  the  executor  haa 
a  balance  in  hand  ;  in  that  case  the  decree 
will  direct  payment  by  him.  It  may  be, 
on  the  other  hand,  that  there  are  no  assets 
in  the  hands  of  the  executor ;  in  that  case, 
the  Court  cannot  call  upon  him  to  pay. 
Therefore,  upon  that  sapposition,  there 
must  he  a  decree  against  the  leaseholds  for 
this  particular  debt.  But  it  is  siud,  that 
according  to  the  authority  of  Gillespie  v. 
Alexander^  the  specific  legatee  is  only  sub- 
ject to  a  contribution  so  fer  as  the  resi- 
duary estate  u  insufficient,  and  that  here 
he  is  liable  to  non^  lieeause  &e  genoal  re- 
siduary estate  ii  not  insufficient.  But  does 
the  case  of  OiUetpie  v.  Alexander,  and  the 
case  of  Oreig  v.  SomervUU,  by  which  it 
was  followed,  apply  to  such  a  case  as  the 
present  ?  I  am  of  opinion  that  they  do 
not.  In  those  cases  there  was  a  default 
on  the  part  of  the  creditor  in  not  coming 
in  under  the  decree  to  prove  his  debt ;  and 
not  that  alone,  but  the  Court  had  already 
distributed  the  assets.  In  those  circum- 
stances the  creditor  could  not  come  in  at 
all,  unless  he  came  in  under  the  equitaUe 
rule  of  the  Cour^  and  that  nile  is,  that 
there  most  be  a  contribution.  The  dis- 
tinction, therefore,  is,  that  in  the  one  eaae, 
by  the  act  of  the  Court,  the  creditor  haa 
been  driven  and  put  under  an  equity  wfaich 
has  been  imposed  upon  him ;  but  in  tha 
present  case  the  Court  has  only  to  deal 
with  the  legal  rights  of  the  creditors  agunat 
the  estate.  On  these  grounds,  I  am  of 
opinion  that  there  must  be  a  decree  gainst 
the  leasehold  estate,  and  the  debt  must  be 
directed  to  be  raised  by  sale  or  mortgage 
of  that  estate,  together  with  the  costa  of 
the  suit. 
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Practice — Issue  Devisavit  vel  Hon. 

A  »»({ of  real  and  personal  estate  teas  exe- 
cuted after  the  WilU  Act,  (7  Will.  4.  ^ 
1  Fid,  e.  26.)  and  was  estMUhed  as  to  the 
personaUjf  before  the  Judicial  Committee  of 
the  Prtpy  Council  in  proceedings  in  which 
ike  heir-at-laur  (but  not  as  such )  was  a 
party : — Held,  that  he  woe  still  entitled  to 
m  ieene  deTuavit  vti  non. 

Tim  was  an  appeal  from  a  dednon  of 
Vice  Chancellor  Stuart. 

Mrs.  Lucy  Eldridge,  by  ber  will,  dated 
the  14th  of  August  1854,  gave  her  real 
and  personal  estate  to  Thomas  £ldridge 
and  Mrs.  Handley  (bis  sister),  in  equal 
shares,  and  appointed  them  and  Mr. 
Spratley  executors,  who  proved  the  will. 

Thomas  Eldridge  died  on  the  25th.  of 
September  1854,  having  by  will  given 
his  real  and  posonal  estate  to  Mr.  Stacey, 
whom  he  appointed  sole  executor,  and 
who  proved  the  same. 

Mr.  Stacey  filed  a  bill  against  Mr.  Sprat- 
ley  and  Mn.  Handley  and  her  husband, 
to  obtain  the  share  of  Thomas  Eldridge ; 
and  in  pnweedii^  therein  tiie  ralidi^  of 
the  will  of  Thomas  Eldridge  was  disputed 
as  to  the  personal  estate,  but  ultimately 
it  was  established  by  a  decision  of  the 
Judicial  Committee  of  the  Privy  Council. 

In  these  proceedings  Mrs.  Handley  was 
a  party,  as  one  of  the  next-of-kin  of 
Thomas  Eldridge,  she  being  also  his 
beiress-at-law. 

The  present  suit  was  instituted  to  ad- 
minister the  estates  of  John  Eldridge  and 
the  said  Lu^  Eldridge,  the  former  of 
whom  had  grren  ererything,  both  real  and 
personal,  to  the  latter,  his  wife,  directiag 
her  to  give  the  same  to  their  torn  children 
at  her  death,  and  two  of  whom  were  the 
liefore-mentjoned  Thomas  Eldiulge  and 
Mrs.  Handley. 

Mrs.  Handley,  as  heiress-at-law  of 
Thomas  Eldridge,  claimed  before  the  Vice 
Chancellor  an  issue  devisavU  vel  am,  but 
it  was  reftiaed. 

Mr.  Baaon  and  Mr.  Qodfreg  renewed 
the  application  as  a  matter  of  right. 


Mr.  MaUns  and  Mr.  Hielop  Clarke, 
for  the  plaintiff,  opposed  i^  arguing  that 
the  Court  had  a  discredon  whether  to 
grant  or  refuse  the  writ,  and  cited  Man  v. 
Hieketts(l)\  and  that  here  the  heiress-at- 
law  having  been  a  party  to  other  proceed- 
ings in  which  the  will,  executed  with  the 
same  formalities  as  to  real  estate  as  it  was 
as  to  personal  estate,  was  established,  the 
issue  of  the  writ  was  wholly  unnecessary. 

Mr.  Baeem  was  not  called  on  to  reply. 

Lord  Jdbtice  Tobneb. — We  are  hound 
to  .direct  an  issue.  It  has  for  many  years 
been  settled  as  a  rule,  that  ui  heir-at-law 
has  a  right  to  harve  the  validity  of  a  will, 
devising  real  estate  away  from  him,  tried 
at  law ;  and  although  the  same  formalities 
are  required  for  the  execution  of  a  will 
of  real  as  of  personal  estate,  we  cannot,  I 
think,  depart  from  that  rule,  notwithstand- 
ing that  die  validity  of  the  will  as  to  per- 
sonalty has  been  conclusively  established. 
In  Man  v.  Richetts  the  heir-at-law  was 
made  a  trustee,  and  be  had  acted  in  that 
capacity  for  thirty  years,  and  thus  ndsed 
an  equity  against  himself,  which  the  Court 
set  off  against  his  right  to  the  issue.  I 
eannot  go  so  $ur  as  to  say  that  the  will 
having  been  established  as  to  personalty 
in  proceedings  in  which  the  heiress-at-law 
was  a  party  in  another  capadty,  is  sufficient 
to  induce  us  to  set  off  that  &et  in  Uie 
same  manner. 

Lord  Justice  Kniqht  Brdce.— I  am 
of  the  same  opinion.  The  dedsion  must 
be  reversed. 


Loans  Jusnoas.! 

Jan    12        f     ^"^^^^  8HERWIN, 

Praetiee~~Speeial  Examiner— Country 
WUneat. 

A  special  examiner  will  not  be  appointed 
on  the  mere  ground  that  a  witness  resides 
more  than  twenty  miles  from  London. 

The  Master  of  the  Rolls  had  refused 
to  appoint  a  spedal  examiner  to  cross- 

(1)  7BeaT.68i  B.C.  13  Law  J.  R«p.<M.s.)Chuc. 
IM. 
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examine  a  vitttesa  liriiig  at  or  near 
Walsall. 

The  suit  was  instituted  for  the  specific 
perfonnance  of  a  contract.  The  defisndant 
had  filed  many  affidavits,  upon  vhieh  ihe 
plaintiff  wished  to  erofls-examine  the  de- 
ponoits.  They  all  lived  1 18  mHeB  or  more 
from  London,  but  within  36  miles  of  Wal- 
sall. If  examined  at  the  latter  place  great 
trouble  and  expense  would  be  saved. 

A  motion  was  made  before  the  Master 
of  the  Rolls,  supported  by  the  affidavit  of 
the  plaintiff's  solicitor,  detdling  the  above 
fiicts,  but  His  Honour  nefnsed  it^  and  the 
plaintiff  now  appealed. 

Mr.  Lumtden  Mackestm,  for  the  appel- 
lant, referred  to  the  cases  of — 
Retd  V.  Pre$t,  Kay,  App.  ziv. 
Broeas  r.  Llogd,  31  Beav.  619;  s.c 
26  Law  J.  Rep.  (h.s.)  Chanc.  758. 

Mr.  C,  T.  Simpaortt  for  the  defendant, 
was  not  called  upon. 

Lord  Justice  Turner. — This  is  not,  in 
my  opinion,  a  ease  in  which  we  ought  to 
disturb  the  order  of  the  Master  of  the 
Rolls.  There  are  no  special  circumstances, 
and  if  we  were  to  do  what  is  asked  by  the 
motion,  I  do  not  see  how  we  could  refuse 
it  in  any  case  where  the  witnesses  reside 
in  the  neighbourhood  of  any  plaee  more 
than  twenty  miles  from  London. 

Lord  Justice  Knioht  Bruce. — I  quite 
agree,  and  the  application  will  be  refused, 
with  eosts. 

KiMDBRflLEY.  V.C.I 

j3y  1        /  »•  -^m, 

Devue  in  Fet  suijeet  to  a  Contii^eitef— 
Failure  Devite  over — Dieuting  t^f  ori- 
ginal Devise, 

A  tettater  devised  hit  real  eetate  <o  ftvf- 
tees,  their  heirs  and  asf^nt,  wpe*  trust  to 

applff  the  rents  for  the  maiiUenanee  of  his 
daughter  till  fvea/y-one,  and  then  to  eontey 
the  estates  to  his  daughter,  her  heirs  and 
assigns;  and  in  case  his  daughter  should 
die  under  twentg-one  leaving  issue,  then 


upon  trust  for  the  absolute  use  and  hen^  of 
such  issue  as  tenants  in  common ;  but  ifsU 
should  die  under  twen^-one  without  issue, 
then  upon  trust  to  sell  the  property  and  fay 
the  proeeeds  to  «  charity,  Tka  dnytor 
died  under  twenty-one,  uitkoui  issue,  and 
ihe  gift  over  hen^  void  under  lAe  StmMe  tf 
Mortmain,  it  tsas  h^d,  upon  the  authority  tf 
Doe  d,  Bloomfield  e.  Eyre  (1),  Mef 
oT^kuil  devise  to  the  testate's  doubter, 
assuming  that  she  took  an  absoluts  vested 
estate  in  fee  simple,  was  divated  by  ike 
subsequent  gift  over,  although  that  gifl  had 
failed,  and  that  the  trustees  ^  Ihe  will 
became  entitled  to  the  estate, 

John  Dales  Allison,  by  his  will,  dated 
the  3rd  of  September  1840,  devbed  all 
hii  freehold,  customary  and  oopylu^ 
Mtatei,  -  whatsoever  sad  whemoew, 
whereof  or  wherein  he  or  any  penon  ia 
trust  for  him  was  seised  or  pooessed, 
or  to  which  he  was  entitled  for  say 
estate  of  inberitanee,  or  over  whidi  he  hsd 
or  might  have  any  power  of  appointment 
or  disposition,  or  in  which  he  hsd  any 
devisable  interest,  whether  in  possessioD, 
reversion,  remaioder  or  expectancy,  to 
hold  the  same  to  them,  their  heirs  and 
assigns,  upon  trust,  as  soon  as  conveniently 
might  be  after  his  decease,  to  sell  such  psit 
of  his  real  estate  as  his  tnistees  should 
think  fit  or  needftil,  and  pay  such  of  his 
debts  as  his  personalty  was  inauffident  ta 
discharge,  and  subject  tiiereto  to  rseeive 
the  rents  of  the  remaining  part  of  the  ical 
estate,  and  pay  and  apply  the  same  for 
the  maintenance,  education  and  bringing 
up  of  his  daughter,  Ann  Dales  AUison, 
otherwise  Ann  Dales,  bom  to  him  by  his 
wife,  Harriet  Allison,  until  she  attained  tha 
age  of  twenty-one  years ;  and  when  his 
said  daughter  should  attain  the  age  of 
twenty-one  years,  upon  further  trust  to 
convey,  asa^cn,  transfer  and  assure  the 
said  residuary  freehold  and  other  real 
estate  and  property,  subject  as  aforesaid, 
unto  and  to  die  use  of  his  said  daa|^t«, 
her  heurs  and  assigns  for  ever.  Aad  in 
case  his  siUd  daughter  should  ha]^ea  to 

(1)  5  Com.  B.  Rep.  713;  ISUwJ.B^ 
(11.5.)  CP.  284 :  RfflrminB  S  Com.  B.  M7 ; 
16  Law  J.  Rc|>.  (V.S.)  C.F.  64^ 
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depart  tiiia  life  under  ibe  age  of  twenty- 
one  jeart,  leaving  lawful  issue  her  sur- 
TiTing,  then  he  directed  that  hie  sud 
tmatees  or  trustee  for  the  time  heing 
•hoold  stand  possessed  of  the  said  resi- 
duary real  estate,  upon  trust  for  the  ahio- 
lute  use  and  benefit  of  such  issue,  his*  her 
or  their  heirs  and  assigns,  as  tenants  in 
common ;  but  in  case  his  said  daughter 
should  happen  to  depart  this  life  under 
the  age  <i£  twenty-one  years  without  leaving 
lawfiil  issue  her  surriving,  then  upon  trust 
to  receive  the  rents,  income  and  profits  of 
his  said  estates  and  property,  and  equally 
divide  the  same  between  his  said  wife,  if 
she  should  be  then  his  widow  and  unmar- 
ried, and  Mary  AlHson,  share  and  share 
alike,  with  benefit  of  surriTorahip  between 
them  during  their  joint  lives,  and  after  the 
decease  of  the  survivor  upon  trust  to  sell 
the  said  residuary  freehold  and  other  real 
estate  and  property,  and  pay  the  money 
to  arise  from  such  sale  to  the  treasurer 
of  the  Primitive  Methodist  Society. 

The  testator  died  in  September  1840, 
leavii^  Ann  Bales  Allison,  his  only  child, 
him  sarviving.  The  testator's  widow  and 
Ifary  Allison  both  died  in  the  liCstimo 
of  the  daughter,  Ann  Dales  Allison,  who 
died  in  March  1856,  under  twenty-one 
years  of  age,  without  having  been  mar- 
ried. 

The  plaintiif,  who  was  the  heir-at-law 
ot  Ann  Dales  Allison,  filed  the  bill  in  this 
cause  claiming  to  be  entitled  to  the  estates 
devised  by  the  testator,  ailing  that  the 
devise  to  the  testator's  daughter  was  a 
vested  estate  in  fee  simple,  and  that  as  the 
charitable  gift  to  the  I^imitive  Methodist 
Society  wu  voidunderthe  Statnteof  Hort 
main,  he  was  entitled  as  her  lieir«t-law. 

The  defimdanta  were  the  trustees  of  the 
testator's  will,  who  claimed  the  real  estates 
aa  undisposed  of. 

Mr.  BaUy  and  Mr.  Hohhoute,  for  the 
plaintiff,  amtended  that  the  first  devise  to 
Ann  Dales  Allison  was  an  absolute  vested 
estate  in  fee  simple ;  that  as  the  object 
to  which  the  remainder  was  given  had 
failed,  the  ori^nal  devise  became  inde- 
feasible, and  her  heir-at-law  was  entitled 
to  the  estate.    They  cited— 

Jackson  V.  Noble,  2  Keen,  590 ;  s.  c.  7 
Law  J.  Rep.  (h.b.)  Chanc.  183. 


RiHff  V.  ffardwiei,  2  Beav.  352. 
Barrow  v.  Wadkin,  24  Ibid.  1. 
Leeminff  v.  Sherrait,  2  Hare,  14 ;  s.  e. 

11  Law  J.  Rep.  (n.8.)  Chanc.  423. 
Bromfield  t.  Croteder^  1  Bos.  &  P. 

N.R.  S13. 
Harvey  v.  Straeej/,  1  Drew.  73 ;  s.  c 

22  Law  J.  Rep.  (n.b.)  Chanc.  23. 
Attorney  General  v.  Hinxmanj  2  J.  & 

W.  270. 
Stanley  v.  Stanley,  16  Ves.  491. 
Arnold  v.  Coagreve,  1  R.  &  M.  209; 

V.  c  1  Tam.  841 ;  8  Law  J.  Rep. 

Chane.  88. 
1  Jarman  on  Willi,  2nd  ed.  737,  740 ; 

2  Ibid.  9,  11. 

Mr,  Swansion  and  Mr.  Kay,  for  tho 
defendants,  submitted  that  the  first  estate 
given  by  the  will  was  divested  upon  the 
happening  of  the  contingency  of  the  daugh- 
ter dying  without  issue.  This  clearly 
shewed  that  the  intention  of  the  testator 
was,  that  on  the  happening  of  that  event 
she  was  not  to  have  the  estate,  and  as  the 
charitable  deviae  was  vdd,  the  trustees 
became  entided.  This  ease  was  predsely 
similar  to  that  oSDoe  d.  Bloamjleld  v.  Eyre, 
and  if  the  Court  decided  in  fevour  of  the 
pluntiff,  it  eould  only  be  by  overruling 
that  authority.  They  also  cited  1  Jarman 
on  WUle,  283. 

KiHDERSLET,  V.C.— This  is  a  case  of 
considerable  importance.  There  are  two 
questions  of  construction  raised,  and  they 
are  questions  of  common  law  without  any 
ingredient  of  equity,  except  that  there  is  a 
devise  to  trustees,  and  therefore  Uia  intar^ 
ests  are  equitable,  and  whatever  constme- 
tion  a  Court  of  law  would  put  upon  this 
inatmment,  a  Court  of  equity  would  put 
the  same.  The  question  then  is,  first, 
whether  there  is  by  the  prior  part  these 
limitations  an  absolute  vested  estate  in 
fee  simple  given  to  the  testator's  daughter. 
It  is  not  necessary  for  the  determination  of 
this  case  to  decide  that  question ;  but  my 
impression  is,  that  it  is  a  vested  estate  in 
fee  simple  in  the  daughter,  Ann  Dales 
Allison,  liable  of  course  to  be  divested. 
It  is  sufficient  however  to  say,  that  I  will 
assume  in  favour  of  the  plaintiff  that  the 
testator's  daughter  took  such  absolute 
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Teited  estate  in  fee  simple  in  the  first 
instance,  although  she  did  not  live  to 
attain  the  age  of  twenty-ona  yean.  Thai 
the  next  queation  is,  whether  the  estate 
wa«  divested  hy  virtue  of  the  subsequent 
clauses.  Those  clauaes  provide  for  the 
divesting  of  the  estate  in  certain  events ; 
first,  in  the  event  of  her  dying  under 
twenty-one,  leaving  issue ;  and  the  other, 
of  her  dying  under  twenty-one  without 
leaving  issue,  which  is  the  event  that  has 
happened.  Now,  of  course,  as  this  was 
a  devise  to  a  charity,  it  was  void  under 
the  Statute  of  Mortmain,  9  Geo.  2.  c.  36. 
as.  1.  and  3.  The  statute  directs,  that  no 
lands  shall  be  gimi  in  trust,  cnr  for  the 
benefit  of  any  charitable  uses  whatever, 
except  in  a  particular  maoner.  And  ikm 
follows  the  unrd  dauae,  directing  that  all 
gifts  of  any  lands,  tenements  or  heredita- 
ments to  or  in  trust  for  any  charitable  uses 
whatever,  which  shall  be  made  otherwise 
than  in  that  particular  manner,  shall  be 
absolutely  and  to  all  intents  and  purposes 
null  and  void.  It  has  been  ai^ed,  that 
the  entire  gift  over  being  void,  there  is 
nothing  to  divest  the  estate  from  the  ori- 
ginal taker,  and  I  confess  that  I  have 
much  diflScalty  in  getting  over  that  reason- 
ing ;  but  I  find  that  the  precise  question 
has  been  brought  before  the  Court  of  Com^ 
mon  Pleas  and  the  Court  of  Exchequer, 
and  it  has  been  held  that,  where  there  is 
a  gift  over  purporting  to  divest  a  prior 
estate  in  fee  simple,  if  the  devise  over  Culs 
for  any  reason,  the  intention  of  the  testa- 
tor must  be  taken  to  have  been  that  the 
devise  should  nevertheless  operate  to  carry 
the  estate  over.  Now,  whatever  opinions 
I  may  entertain  upon  the  point,  it  is  not 
for  me,  in  the  exercise  of  my  functions,  to 
overturn  that  decision.  It  appears  to  me, 
that  not  only  is  every  particular  the  aame 
in  the  case  of  Doe  v.  £yrv,  but  the  argu- 
ments there  used  are  entirely  advene  to 
the  claim  of  the  plaintiff,  and  I  must  pre- 
sume that  the  observations  used  are  to  be 
taken  ae  tiie  expression  of  opinion  of  the 
whole  Court  of  Exchequer  Chamber.  If 
that  were  the  ease,  it  must  follow  as  a 
matter  of  course,  that  if  the  case  now  before 
the  Court  were  decided  by  the  same  Judges, 
their  decision  would  be  adverse  to  the  case 
of  the  plaintiff.    How,  therefore,  can  I 


take  upon  myself  to  say  that  the  decinon 
was  wnngt  If  there  had  been  a  aeries  of 
deeiaiona  the  other  way,  one  would  ham 
to  be  weighed  against  the  other ;  hut  what 
are  the  eases  cited,  and  suggested  aa  being 
adverse  7  First,  there  is  the  case  of  a  gift 
by  will  of  property,  or  a  share  of  property, 
to  a  child,  importing  an  absolute  gift,  and 
directing  subsequentiy  that  the  share 
should  be  settled  ;  that  does  not  bear  upon 
the  present  case,  because  that  was  not 
a  case  which  turned  on  divesting  upon  a 
contingency.  There  was  no  contingency 
at  all ;  the  testator  stated,  that  he  meant 
to  ^ve  an  absolute  interest,  which  how- 
ever he  wished  to  be  modified,  in  order 
that  the  children  mi^t  have  it;  bnt  if 
there  were  no  chUdrm,  tiie  original  gift 
was  to  prevail.  Those  are  not  cases  rai^g 
the  same  question.  The  only  other  case 
is  that  of  Jaekaon  v.  Nobler  which  it  is 
extremely  difficult  to  reconcile  with  Doe 
V.  Eyrct  by  reason  of  the  language  there 
used ;  but  when  it  is  looked  into,  it  will 
be  found  that  the  ground  of  the  dednon 
was,  that  the  contingency  there  contem- 
plated, on  which  the  gift  over  was  to  take 
effect,  had  never  happened.  Of  couiae,  if 
that  waa  the  ground  upon  which  the  deci- 
non was  founded,  it  does  not  touch  the 
pruent  question ;  and  whetiier  that  ded- 
sion  was  rig^t  or  wrong  is  of  no  moment, 
becanse,  at  all  events,  h  is  not  a  deduw 
adverse,  and  therefore,  upon  the  state  of 
the  pronounced  opinions,  it  is  impossible 
to  say  that  the  gift  over  is  entirely  inope- 
rative ;  and  whatever  my  opinion  might 
have  been  but  for  the  case  of  Doe  v.  Ejfre, 
and  I  confess  it  is  extremely  doubtful 
whether  I  should  have  been  of  the  opinion 
there  expressed,  I  feel  myself  under  the 
necessity  of  coming  to  the  same  conclusion. 
If  I  had  not  been  precluded  by  law,  I 
should  probably  have  submitted  this  ques- 
tion to  the  very  Court  who  decided  Dee 
V.  Egfta,  for  their  opinion  j  and  if  I  had 
done  80,  I  cannot  doubt  but  that  they 
would  have  decided  in  conformi^  wiu 
their  previous  decision.  I  must  therefore 
dismiss  this  bill ;  but  having  regard  to  tho 
nature  of  the  case^  I  shall  Samiia  it  widi* 
out  costs. 
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AUtTHAUAH  AVXIUART 
STXAIi  CLIPPEB  COHFAHT 
M0UN8ET. 

JMHt-Stoek  Companies  Act,  1856  — 
Povers  iff  Directors — Demwrrer, 

A  company  was  incorporated  vnder  (ke 
JoiiU-Stoei  Companies  Act,  1856,  the  objects 
of  which  were  to  purchase  a  number  of  vessels 
and  run  them  between  England  and  Austro' 
lia,or  tol^  out  the  same  for  hire,  and  gene- 
rally to  transact  the  business  of  shipowners. 
By  the  articles  of  association  the  business  of 
the  company,  and  all  matters  relating  to  the 
company  and  the  affairs  thereof  were  to  be 
eontrouledf  maniyed  and  regulated  by  the 
direetorSf  who  might  exercise  and  do  aUsueh 
pewerSy  discretions  and  things  whieh  the 
eompang  mUfht  exercise  and  do  as  were  nol 
hy  the  Joha-Steek  Companies  Jet,  or  hy  the 
articles,  declared  to  be  exercisable  or  done 
by  the  company  in  general  meeting. 

Upon  demurrer  to  a  bill  to  set  aside  a 
mortgage  of  one  of  the  company's  ships  exe- 
cuted by  the  direetors,—He\d,  that  the  di- 
rectors  had  power  to  execute  the  mortgage, 
the  power  not  being  required  either  by  the 
aet,  or  hy  the  ariicUe  to  be  exercised  by  the 
company  in  general  meeting. 

This  was  a  demnirer. 
The  bill  stated,  that  tihe  plainliffii  were  a 
jmnt-stoek  company,  with  hmited  liabHii^, 
cstablialied  and  incorporated  under  the 
Joint-Stof^  Companies  Act,  1856,  and 
BOW  in  the  eonrsa  of  being  wound  up.  The 
objects  for  whidi  the  company  was  esta- 
blished were,  according  to  the  registered 
memoimndom  of  association,  to  purchase  a 
number  of  Tessela  and  to  run  them  between 
England  and  Australia,  or  between  any 
other  countries  or  places  that  might  be 
deemed  deairable,  or  to  let  out  the  same 
for  hire,  and  generally  to  transact  the 
hoshiesa   of  shipowners.    The  nominal 
capital  was  250,0001.,  divided  into  10,000 
shares  of  25/.  each.  Articles  of  assodation 
were  also  registered,  and  the  55th  of  such 
artielea  was,  so  flir  as  Is  material,  as  fol- 
lows ^— "  The  business  of  the  company 
and  an  matters  relating  to  the  eompany, 
and  the  affisira  thereof,  shall  be  controuled, 
managed  and  regulated  by  the  directors, 

who  may  exercise  and  do  all  such 

powers,  diacretions,  acts,  deeds  and  things, 
Haw  Saana,  XXTH^-^HAao. 


whieh  the  company  might  exercise  and  d<^ 
as  are  not  by  tiie  '  Joint-Stock  Companies 
Act,  1856,*  or  by  these  articles,  declared  to 
be  exerdsable  or  done  by  the  company  in 
general  meeting,  sulriect,  nevertheless,  to 
the  reflations  of  these  articles,  to  the 
proTisions  of  the  *  Joint-Stock  Companies 
Act,  1856,'  and  to  such  regulations  (being 
not  inconsistent  with  the  aforesaid  regula- 
tions and  provisions)  as  may  be  prescribed 
by  the  company  iii  general  meeting  *,  but 
no  regulation  made  by  the  company  in 
general  meeting  shall  invalidate  any  prior 
act  of  the  directors,  which  would  have 
been  vdlid  if  such  regulation  had  not  been 
made," 

The  company  commenced  business  in 
September  1856,  having  then  lately  pur- 
chased three  auxiliary  screw  steam-vessels 
called  respectively  the  IndomiMle,  the  King 
PkUip,  and  the  Istamboal,  uid  in  the  fol- 
lowing March  they  purchased  another  ves- 
sel called  the  Undaunted.  On  the  4tb  of 
August  1857,  at  an  extraordinary  general 
meeting  of  the  company,  held  for  the 
purpose,  the  following  special  resolution 
was  passed :— "  That  the  company  be  em- 
powered, by  the  issue  of  debentures,  to 
raise  such  sum  of  money  as  it  may  require, 
not  exceeding  in  the  whole  50,000^.,  and 
be  authorised  to  assign  the  company's 
vessels  to  trustees  to  secure  the  due  pay- 
ment of  die  principal  and  interest  to  be 
secured  thereby."  This  resolution  was  read 
and  confirmed  at  an  extraordinary  general 
meeting  of  the  company  on  the  7th  of 
September  1857,  and  duly  registered  pur- 
suant to  the  statute.  The  company,  or  the 
directors  thereof,  never  issued  any  deben- 
tures or  mortgaged  their  vessels,  or  any  of 
them,  pursuant  to  the  special  resolution, 
but  the  directors  of  the  company,  or  some  of 
them,  as  the  plaintiSa  chatged,  improperly 
and  without  authority,  affixed  the  com- 
pany's seal  to  several  instruments  purport* 
hig  to  be  mortgages.  One  of  these  instru- 
ments was  dated  the  16tii  of  October  1857* 
atid  purported  to  be  a  mortgage  of  the 
Isiam>oul  to  the  deftndants  Bennett  and 
Aspinall,  the  shipbrokers  of  the  company, 
to  secure  the  balance  due  to  them  on  an 
account  enrrent,  with  interest  at  7'.  per 
cent.  Another  instrument  was  dated  the 
19th  of  October  1857,  and  purported  to  be 
a  mortgage  by  .  the  company  the  Islaan 
6A 
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boul  to  the  defendant  Mountey,  as  a  tnu- 
tee  for  the  Northumberland  and  Durham 
District  Banking  Company,  for  25,000/. 
and  interest,  to  secure  the  payment  of  cer- 
tain bills  of  exchange  drawn  upon  the 
plaintiffs*  company,  and  indorsed  to  the 
banking  company.  In  order  to  give  priority 
to  this  instrument,  the  mortgage  of  the 
16th  of  October  vaa  not  regbtered  until  the 
20tb. 

Hie  Istamboul  arrived  on  the  18th  of 
Hay  1858(  at  Plymouth,  on  her  voyage 
from  Melbonrne  to  the  port  of  London, 
and  the  mortgagees  clumed  to  be  entitled, 
and,  in  foot,  intended  forthwith  4o  take 
possession  of  the  vessel  and  to  receive 
the  freight  and  earnings,  and  to  sell  the 
vessel. 

The  plaintifis  charged  that  the  seal  of 
the  company  was  affixed  to  the  instruments 
of  the  19th  and  16th  of  October  improperly 
and  without  any  sufficient  authority,  and 
that  those  instruments  constituted  no  valid 
charge  on  the  veaael,  or  the  freight  and 
earnings  thereof,  or,  at  all  events,  no  valid 
charge  for  more  than  such  caah,  if  any,  aa 
inight  have  been  properly  advanced  at 
Uie  time  of  the  seal  being  affixed  thereto ; 
that  the  defendants  had  notice  of  the  arti- 
cles of  i^sociation  and  of  the  special  reso- 
lution of  the  4th  of  August,  and  also  that 
other  vessels  of  the  company  had  been 
already  mortgaged  to  secure  the  balances 
on  accounts  current;  and  it  prayed  that  it 
might  be  declared  that  the  company's  seal 
was  improperly  and  without  sufficient  au- 
thority affixed  to  the  instruments  of  the 
19th  and  16th  of  October,  and  that  they 
might  be  set  aside  and  given  up  to  be  can- 
celled; that  the  defendants  might  be  order- 
ed  to  do  all  such  aeti  as  might  he  necessary 
for  vesting  the  litamboul  in  the  plaindffs, 
uid  for  enabling  them,  or  their  liquidators, 
to  dispose  thereof  and  receive  the  freight 
and  earnings  freed  from  the  alleged  mort- 
gages ;  that  the  defendants  might  be  re- 
strained, by  injunction,  from  selling,  trans- 
ferring, disposing  of,  taking  possession  of, 
or  otherwise  intermeddling  with  the  vessel, 
or  receivingor  intermeddling  withits  freight 
or  earnings,  and  for  other  relief. 

Mr.  W.  M.  James  and  Mr.  Giffard,  in 
suppoit  of  the  demurrer,  contended  that, 
under  the  Sfith  clause  of  the  articles,  the 


directors  had  full  power  to  create  a  valid 
mortgage,  and  referred  to  the  41st,  42nd, 
and  44th  sections  of  the  Joint-Stock  Com- 
panies Act,  18S6. 

Mr,  RoU  and  Mr.  Baffshawe,jun,f  for  the 
plaintiffs. — The  articles  of  association  give 
no  specific  power  to  the  company  to  mort- 
gage, and  Uie  shareholders  had  no  power 
at  a  general  meeting  to  give  the  directora 
authority  for  that  purpose.  The  execution 
of  a  deed  by  a  limited  number  of  the  part- 
nersisnotbindingon  thecompany,  because, 
if  so,  it  would  atop  the  business  of  the  con- 
cern, and  the  acts  of  the  majority  do  not 
bind  the  minority.    They  cited— 

The  Athenaeum  Life  Atsuranee  Con- 

fany  v.  Pooley,  4  Jur.  N.S.  371. 
Emett  V  NichoUi,  6  H.L.  Gas.  401. 
Re  ike  Worcester  Com  Exchange,  S  De 
Oex.  M.  &  O.  180 ;  s.c.  22  Law  J. 
Rep.  (n.s.)  Chanc.  593. 
OreenwootTs  ease.  Ibid.  459;  a.c.  25 
Law  J.  Rep.  (n.s.)  Chanc  966: 
reversing  2  Sm.  &  G.  95. 
The  Joini-Stoek  Companies  Act,  1856, 
as.  84,  85. 

Wood,  Y.C,  without  hearing  a  reply. — 
It  is  plain,  upon  the  face  of  the  55th  clause 
of  the  articles,  that  the  powers  given  to  the 
directors  are  every  power  which  the  com- 
pany could  exercise  at  a  general  meeting, 
and  which  they  are  not  strictly  required, 
either  by  the  Joint-Stock  Companiea  Act 
or  by  this  deed,  to  assemble  the  company 
for.  The  only  question,  therefore,  is,  whe- 
ther the  company  bad  or  had  not  power  to 
raise  by  mortgage  the  money  which  tiiey 
required  for  the  purposes  of  tbeir  buuneaa. 
The  act  complained  of  is  this :  the  com- 
pany being  in  want  of  a  anm  of  mon^  for 
the  purposes  of  thdr  husineaa,  application 
is  made  to  the  bankers,  who  being  already 
creditors  of  the  company,  require  security 
for  the  advance.  The  question  is,  might 
not  the  bankers  stipulate  that  they  should 
have  a  mortgage  on  the  assets,  and  mi^t 
not  the  company  consent  to  that  stipula- 
tion 7  It  was  first  argued,  that  the  com- 
pany could  not  do  it,  because  the  majority 
had  no  power  to  bind  the  minority,  the 
case  being  argued  as  if  it  were  one  of  ordi- 
nary partnership,  but  the  case  of  a  joint- 
stock  company  differs  from  that  of  an. 
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ordinary  partnership,  Inasmach  aa  it  ia  a 
corporate  body,  and  it  is  clear  that,  with 
ngard  to  ererything  which  is  within  the 
powen  of  the  company,  the  majority  have 
full  power  to  deal  with  the  asieti  of  the 
company  in  order  to  carry  on  thdr  afiain, 
and  to  hind  the  minority.  The  next  ques- 
tion ii,  can  the  acta  complained  of  be  con- 
ndered  a  legitimate  ezerciBe  of  the  powers 
of  the  company,  they  being  shtpownerB, 
snd  not  dealers  in  ships?  I  cannot  see 
why  it  should  not  be  within  th^ir  ordinary 
province  to  raise  money  by  mortgage  of 
their  ships,  either  for  the  purpose  of  buy- 
ii^  new  ships  or  paying  creditors.  And  if 
the  company  had  the  power  the  directors 
had  the  power,  for  I  find  that  the  company 
transferred  to  the  directors  every  power 
whkh  they  themselves  as  a  body  had.  It 
it  not  unworthy  of  notice  that,  thougb 
tbwe  appears  no  clause  du^cting  die  mode 
in  whicb  money  is  to  be  raised,  there  is 
nothing  which  directs  all  the  operations  of 
the  company  to  be  carried  on  with  ready 
money,  and,  therefore,  a  natural  observa- 
tion  arises  that  where  there  is  nothing  said 
with  regard  to  the  borrowing^of  money,  it 
is  one  of  those  things  which  are  within 
the  province  of  the  directors.  Neither  the 
articles  of  association,  nor  the  Joint-Stock 
Companies  Act  require  a  mortgage  to  be 
authorised  by  a  general  meeting,  and  it  is, 
tbwiefon,  not  within  the  exception  in  elause 
55.  of  Uie  arUcles  of  assodatloii.  The 
meaning  of  the  special  resolntioii  at  the 
general  naeeting  of  August  1857  seems  to 
be  this ;  that  whereas  you,  the  directors, 
have  certain  powers  which  enable  yon  to 
raise  money  for  the  purposes  of  the  com- 
pany, we  now  give  you  this  particular 
power  of  raising  50,0002.  by  the  issue  of 
debentures  and  the  assignment  of  the  whole 
of  the  connpany's  vessels,  which  is  a  very 
dilferent  tiling  from  the  power  of  dealing 
with  single  vessels,  and  one  which  no  pru- 
dent  directors  would  exercise  without  some 
special  authority.  Coming,  therefore,  as  I 
do,  to  the  conelnaion  that  uie  company  had 
this  power,  and  that  whatever  the  company 
ooald  do  the  directors  could  do,  subject 
only  to  the  eontroul  of  a  general  meeting, 
I  consider  that  the  directors  had  full  power 
to  mortgage  this  vessel,  and  the  demurrer 
must  be  allowed. 
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Portiotu  —  Rainng  Portion  he/on  the 
stated  Time — CoHveTaiof^~-Real  and  Per- 
sonal Ettate—LoM  of  tettlei  Monejf  to 

Settlor. 

By  a  voluntary  teltlement  a  father  cove- 
nanted tpith  trustees  that  his  heirs,  executors, 
or  administrators  should,  within  six  calendar 
months  after  his  death,  pay  to  them  10,0001. 
if  he  should  die  in  the  lifetime  of  his  only 
daughter,  6*.  H.  T,  who  was  then  an  infant 
and  unnuirried;  and  he  charged  his  real 
estates  with  the  same.  The  trusts  were  de- 
clared to  be  for  investment  and  paymeiU 
of  the  interest  to  C.  H.  T.  for  i^e,  with 
niterior  tnuts  for  her  eMldren;  if  none 
atteMAl  tweniy'ime,  Ut  hold  the  money  as 
part  of  the  settlor's  personal  estate.  The 
settlor  borrowed  money  on  mortgage  of  his 
real  estates,  and  out  of  the  money  paid  the 
trustees  of  the  settlement  the  10,0001.,  and 
they  executed  a  release.  The  trustees  lent 
part  of  the  10,000<.  to  the  settlor  on  a  mort- 
gage of  his  real  estate ;  the  remainder  they 
lent  upon  mortgage  to  other  persons.  The 
settlor,  by  his  will,  gave  his  personal  estate  to 
his  wi/e,  and  his  real  estate  to  trustees  in 
trust  for  his  wife  for  Ufe^  with  successive 
l^e  estates  to  other  personSf  and  an  ultimate 
remainder  over.  He  died  leaviM  his  w\fe 
and  daughter  surviving,  and  the  tatter  died 
OH  infant  and  wUhout  having  being  married  : 
— Held,  ajirming  a  decision  of  one  of  the 
Vice  Chancellors^  that  the  whole  XO.OOOf. 
was  personal  estate. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart. 

The  case  was  decided  on  the  petition  of 
the  plaintiff,  Mrs.  Tucker,  the  widow  of  Mr. 
William  Tucker,  and  the  defendants  were 
the  trustees  of  that  gentleman's  will,  certain 
tenants  for  life  under-  his  will,  and  other 
persons.  The  foots  were  Uiat  by  an  inden- 
ture dated  the  33rd  of  June  1849,  made 
between  Mr.  Tucker  of  the  one  put,  and 
C.  W.  Loveridge  and  H.  B.  8.  King,  of 
the  other  part,  after  reciting  that  he  waa 
desirous  of  making  a  provision  for  the 
benefit  of  his  daughter,  Catherine  Helen 
Tucker,  the  only  child  of  the  said  William 
Tucker  by  hu  wife,  Mr.  Tucker  covenanted 
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with  the  uid  tnutees  to  pay  to  theip 
10.0002.  wUh  intnett  at  51.  per  cent,  in 
ease  hii  daughter  ahonid  attun  the  age  of 
twenty-one  yean,  or  ahonid  marry  under 
that  age  in  hit  lifttime ;  and  fbrther,  that 
in  cue  he  ihould  depajt  thie  life  in  the 
lifetime  of  the  laid  C.  H.  Tucker,  and 
before  the  should  have  attained  the  age  of 
twenty-oneyearSfOr  should  have  previously 
matried,  then  the  heirst  executors  or  admi- 
nistrators  of  the  said  W.  Tucker,  should, 
within  six  calendar  months  after  such  de- 
cease of  the  said  W.  Tucker,  pay  or  cause 
to  be  paid,  to  the  trustees  for  the  time 
heing,  the  said  sum  of  10,000/.  and  interest 
thereon  at  the  rate  aforesaid,  from  the  da^ 
of  the  decease  of  the  said  W.  Tucker  until 
actual  payment ;  and  he  therein  snbjeeted 
and  charged  his  real  eatatei  widi  payment 
of  the  same.  The  indenture  empower- 
ed the  trustees,  at  their  diacretion,  to  lay 
out  and  invest  the  sum  of  10,0002.  in  the 
public  funds,  or  at  interest  upon  govern- 
ment or  real  securities,  and  to  apply  the 
income,  or  such  part  as  they  should  think 
fit,  during  the  minority  and  discoverture  of 
C.  H.  Tucker,  for  her  maintenance;  and 
after  she  should  luive  attained  the  age  of 
twenty-one  yean,  or  marry,  upon  trust  for 
her  during  her  life;  and  after  death,  upon 
certain  trustafor  thfv  benefit  of  her  children. 
It  was  also  declared  that  if  there  should 
be  no  chad  of  C.  H.  Tucker  who  should 
nttidn  twenty-one,  or  marry,  the  tmiteea 
diould  stand  poaseased  of  me  truat  funds, 
or  so  much  Uiereof  as  should  not  have 
become  vested  or  have  been  applied  under 
any  of  the  trusts  or  powers  therein  con- 
tained, in  trust  as  part  of  the  personal  estate 
of  the  said  W.  Tucker,  and  to  be  paid  over, 
transferred  and  assigned  accordingly. 

"W.  Tucker  made  his  wilt,  dated  the 
2Srd  of  February  1855,  and  appointed  Mr. 
Loveridge  and  two  other  persons  (all  of 
whom  were  defendants)  executors  and 
trustees  of  the  same;  and  after  various 
specific  legacies  he  gave  and  bequeathed 
all  the  rest  and  reddoe  of  his  personal 
estate  and  effects,  of  what  nature  and 
kind  soever,  and  wheresoever  situate  (ex- 
cept chattels  real,  if  any)  to  his  wife 
absolutely  ;  and  he  appointed  his  mes- 
suages, lands  and  hereditaments  in  the 
parishes  mentioned,  and  all  his  real  estate, 
to  his  tnuteei,  npoa  trust  as  icon  as  might 


be  after  Ua  decease,  by  mw^age  of  all  or 
any  part,  to  raise  anch  monies  as  should 
be  required  for  the  payment  qf  his  funeral 
and  testamentary  expenses^  debta  and  tho 
legacies  given  by  his  will ;  and  he  declared 
that  his  &neral  and  testamentaiy  expenaes, 
debts  and  l^acies,  should  be  payable  out 
of  the  monies  to  be  raised  by  mortgage  as 
aforesaid  in  absolute  exoneration  of  hia 
personal  estate ;  and  he  directed  that  hia 
trustees  should  stand  possessed  of  the  real 
estates,  in  trust  fbr  his  wife  for  her  life, 
with  remainder  to  others  of  the  deflendanta 
for  successive  life  estates  in  certain  events, 
with  ultimate  remainder  in  manner  therem 
mentioned. 

The  teatator  died  on  the  11th  of  March 
185S,  without  having  altered  hia  win,  which 
waa  proved  by  the  execntOTS.  C.H.TQekei 
snrvived  him  only  fomr  mmiths  and  two 
days,  and  she  died  on  the  18th  of  July  1855, 
an  infant  under  twenty-one  years  of  ag^ 
without  ever  having  been  mairied. 

This  bill  was  filed  by.  the  testator's 
widow  against  the  executors  and  trastees 
of  the  will,  and  the  persons  entitled  in 
remainder,  subject  to  the  plaintiff's  life 
estate,  praying  that  the  trusts  of  the  will 
might  be  performed,  for  general  adminis- 
tration, for  inquiry  as  to  hia  real  estates^ 
and  for  payment  thereont  of  the  testator's 
debts,  f^eral  and  teatamentary  oKpeniea. 

The  ehiefderk  of  Vice  Chancellor  Stuart, 
by  his  eertifieata,  dated  the  18th  of  Mardt 
1858,  found  that  the  estates  so  ehaiged 
with  the  payment  of  the  10,0001,  were 
mortgaged  by  the  testator  to  the  Atlas 
Insurance  Company,  to  secure  a  sum  of 
S8,000/.  borrowed  by  him.  The  indenture 
of  mortgage  was  dated  the  6th  of  Octoba 
1849,  and  it  was  alleged  that  the  sum  lent 
was  increased  by  10,000/.,  which  sum  waa 
paid  over  to  the  trustees,  in  order  to  make 
the  insurance  company's  the  first  ehaige  oa 
the  estate.  lO.OOOf.  was  acoordingly  paid 
aver  to  the  trustees,  and  they  snbs^uently 
advanced  to  Mr.  Tucker  3,500f.,  to  Mr. 
Bullen  8,5002.,  and  to  Mr.  Loveridge 
3,0002.  on  a  mortgage  of  tiUwa,  and  at  a 
still  later  date  a  Amber  aom  of  2,0002.  to 
Mr.  Tucker  himself.  One  of  the  secmities 
was  created  by  deed  and  under  seal.  The 
particulars  of  the  several  securities  sie  ad- 
verted to  in  the  judgment  of  Lord  Jnstice 
Knight  Bruce. 
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The  eaee  now  eame  before  (be  Court  on 
die  petition  of  the  plaintiff  in  the  suit,  who 
nagfat  a  declaration  that  she  was  entitled 
to  the  sum  of  lO.OOOJ.  aa  part  of  the  testa- 
tor's personal  estate. 

The  Vice  Chancellor  having  made  an 
order  according  to  the  prayer  of  the  peti- 
tion, sneh  of  the  defiandants  at  won  entitled 
to  the  real  estate  after  the  deaA  of  die 
]daintiff  appealed. 

Mr,  MaUfU  and  Mr.  Osfrorwe,  ]n  tap- 
port  of  the  appeal,  emtended,  ^at  if  the 
money  had  not  heen  aeddentally  laiaed 
by  the  testator  Umielf  in  his  lifetime, 
payment  could  not,  in  the  circumstaneea 
of  this  case,  have  been  compelled  at  all ; 
for,  on  the  most  advene  construction, 
the  sum  was  not  to  be  raised  until  six 
months  after  the  testator's  death,  before 
whieh  time  the  daughter  had  henelf  died, 
nnmanied  and  under  twenty-one.  As 
it  was,  the  event  was  gone  on  which 
die  sum  was  to  be  raised.  The  real  estate 
was  fdiarged  only  in  aid  of  the  personal 
eovenant,  and  at  tiie  testator's  death  no 
oUigation  existed.  Again,  it  was  only  by 
the  aeodent  of  the  daughter  bong  a  minor 
that  the  money  was  raised  at  all ;  for  if 
that  had  not  been  s(^  the  eeifai  qut  tnut 
wonld  have  joined,  and  the  10,000/.  would 
have  been  postponed  to  the  mortgage  to 
the  Atlas  Insurance  Company.  Tbc^  eited 
the  following  eaaes : — 

CAoplfM  V.  Honter,  1  P.  Wms.  483. 
.  DseireMoa  v.  Z>icifceMon,  3  Bro.  C.C,  19. 

Godaml  v.  fVebb,  3  Keen,  99 ;  s.  o.  7 
Law  J.  Rep.  (ir.B.)  Chanc.  108. 

£mm  r.  SeatI,  1  H.L.  Cai.  48. 

Mr,  Bmem  and  Mr.  Hmuem  supported 
Oe  Viee  Chaneellor^s  deeiaion,  relybig  on 
Hardeg  ▼.  Hawk$ham{X\  and  Barhtm  r. 
He  Barl  of  Clarendon  (2). 

Mr.  P,  J.  MW,  for  the  trasteea. 

Mr.  Oihomet  in  reply,  referred  to  Ledt- 
mtre  v.  the  Eari  of  CaTlitte{i). 

June  26.— Lord  Justice  Knight  Bbuce. 
—As  to  the  2,000/.,  part  of  the  10,0001.  in 
question  on  this  appul  (I  mean  the  2,000/. 

(1)  12BmT.Ma. 

(2)  10  Han^  lS6i  ■.  e.  23  Law  J.  lUp.  {m.) 
Chane.lOfi7. 

.(S)  8P.  WiM.311. 


advanced  in  December  1862  to  Hr.  Love- 
ridge  on  the  seearity  of  the  tithes  of  Broad 
Windsor),  the  title  of  the  plaintiff,  the  lega- 
tee of  the  personalty  of  the  testator  Mr. 
Tucker,  is  very  plain  and  clear.  The  ap- 
pellanta'  claim  to  the  residue,  or,  at  least, 
to  a  portion  of  the  residue  of  10,000/.  was 
arguable.  Notwithstanding,  however,  that 
the  daughter  of  the  testator  bad,  very  pos- 
sibly, a  right  to  say  that  the  charge  ereated 
by  the  or^nal  settlement,  the  deed  of  the 
SSrd  of  June  1849,  in  her  favour  upon  his 
real  estate  was  not  mond  or  affected  during 
Us  lifttime  (at  least  in  equity),  I  am  appre- 
hensive, indeed  I  am  of  opinion,  that  he  was 
bound  by  all  the  deeds  which  he  appears  to 
have  executed ;  probably  by  the  instrument 
not  under  seal,  dated  the  26th  of  October 
1853,  also  bound,  I  mean  equitably  as  well 
as  I^lly,  so  long  at  least  as  that  right,  if 
she  had  it,  was  not  exercised  by  her  or  on 
her  behalf,  which  it  never  was.  She  sur- 
vived him  and  died  a  minor,  without  having 
been  married,  so  that  if  none  of  the  instru- 
ments not  testamentary,  whieh  were  inter- 
mediate between  the  ov^nal  settlement  of 
the  year  1849  and  his  death,  had  existed, 
his  widow,  the  plaintiff,  woidd  have  been, 
I  suppose,  wholly  wrong  in  her  eontention 
as  to  the  10,000/.  These  transactions  have, 
I  apprehend,  made  an  important  difference. 
The  4,500/.  secured  by  the  deeds  of  the  7th 
of  October  1852  and  the  27th  of  April  1853 
on  the '  testator's  real  property  did  not,  I 
think,  become  absolutelyorconditionally  or 
contingentlymergedinhisrealestate.  That 
snm  was,  at  and  before  the  time  of  hisdeath, 
a  debt  from  him  in  which  he  had  in  equity 
an  interest,  but  only  a  limited  interest 
while  be  was  livbg.  It  was  at  the  time  of 
faisdeatii,  andf  mm^iately  before  and  imme- 
diately after  that  event  uncertain,  humanly 
spealring,  whether  his  daughterwould  marry 
or  attain  her  majority,  and  whether  she 
would  become  absolutely  entitled  to  the 
capital.  Nor  was  it  possible,  in  my  opin- 
ion, for  him  immediately  before  bis  death, 
or  for  his  suecessora  in  his  real  estate  after- 
wards, to  say  that  the  4,500/.  stood  merely 
on  the  footing  on  which  the  10,000/.  would 
have  stood  if  none  of  the  deeds  subsequent 
to  the  original  settlement  of  1849  had  been 
executed,  and  the  instrument  not  under 
seal,  dated  the  26th  of  October  1858,  had 
not  existed.   If  the  appellants*  case  «uu 
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not,  u  I  think  it  cannot,  be  aupported  w 
to  die  4,A00^,  it  matt,  I  eoDoeive,  and  poc- 
■ibly  A  fertmri,  fail  ai  to  the  3,600<.  ad- 
Tanced  in  October  1853  to  Mr.  Bullen. 
notwithstanding  the  inBtrament  not  under 
•eal,  dated  the  26th  of  October  1853,  which 
does  not  appear  to  me  to  prejudice  the 
plaintiff's  title.  Therefore,  although  the 
case  is  perhaps  a  hard  one,  I  must  hold 
that  the  appeal  entitely  ftilt. 

Lord  Justice  Turner. — This  is  a  ques- 
Uon  whether  the  sum  of  lO.OOOl.  in  dispute 
between  the  parties,  or  any  portion  of  that 
sum,  belongs  to  the  devisees  of  the  real 
estate  of  W.  Tucker,  the  tesUtor  in  the 
canae,  or  whether  the  whole  of  that  sum 
beltmgi  to  &e  testator's  widow,  the  legatea 
of  the  personal  estate.  The  Viee  Chan- 
cellor, Sir  John  Stuart,  has  decided  that 
the  whole  of  the  sum  belongs  to  the  testa- 
tor's widow,  and  the  parties  interested  in 
the  real  estate  have  appealed  from  that 
decision.— [After  a  statement  of  the  settle- 
ment  and  the  facts  of  the  case  his  Lord- 
ship  proceeded]  —  Several  points  were 
urged,  on  the  part  of  the  appellants,  in 
support  of  their  claim  to  have  the  whole 
10,000/.  considered  as  belonging  to  the 
real  estate  of  the  testator.  It  was  said, 
on  their  part,  that  C.  H.  Tucker  not  hav- 
ing nuuried  and  not  having  attained  the 
age  of  twenty-one,  the  trust  of  the  deed 
of  covenant  nnder  wbi^  the  10,000^ 
was  to  become  part  of  the  testator's  per- 
sonal est^  never  arose ;  that  the  trusts 
of  the  deed  having  come  to  an  end  before 
the  expiration  of  six  months  Avm  the 
testator's  death,  the  payment  of  the 
10,000/.  could  not  have  been  compelled; 
and,  further,  it  was  said  that  ^e  release 
of  the  trustees  did  not  discharge  the  estate 
from  the  10,000/.,  but  that  C.  H.  Tucker, 
had  she  survived  and  become  entitled,  could 
have  resorted  to  the  estate  for  payment  of 
that  sum,  and  that  the  10,000/.  was  put 
into  the  hands  of  the  trustees  only  for  the 
convenience  of  the  mortgagees.  None  of 
these  arguments  seem  to  me  to  tondi  the 
question  before  us.  The  question  is  be- 
tween the  real  and  personal  estate  of  the 
testator.  The  10,000/.  was  raised  from 
the  real  estate,  and  in  any  view  of  the  case 
it  must,  as  I  think,  have  become  part  of 
the  personal  estate.   It  must  have  become 


so  nnder  the  trusts  of  the  deed  if  those 
trusts  took  effect,  and  if  not,  it  must,  as  I 
apprehendf  have  become  so  nnderaresnlting 
trust.  It  could  not,  aa  It  seems  to  me,  have 
been  less  part  of  the  personal  estate,  beeaose 
the  testator  may  not  have  been  compellable 
to  pay  it,  or  because  the  estate  charged 
with  it  may  not  have  been  well  discharged, 
or  because  it  may  have  been  lodged  with 
the  trustees  for  the  convenience  of  the 
mortgagees.  The  aigumeuts  on  this  point 
on  the  part  of  the  appellants,  when  followed 
out  to  their  legitimate  consequences,  would, 
I  think,  require  us  at  least  to  assume  that 
if  the  claim  for  the  10,000/.  under  the  co- 
venant had  come  to  an  end  in  Uie  testator's 
lifietime,  he  would  have  required  that  sum 
in  the  hands  of  the  trustees  to  be  applied 
in  discharge  of  the  mortgage  which  he  had 
created  for  the  purpose  raising  it ;  but  I 
can  find  no  authority,  and  I  can  find  no 
principle  which  would  warrant  us  in  making 
that  assumption.  The  appellants'  case, 
therefore,  in  my  opinion,  entirely  bils  as 
to  the  whole  sum  of  10,000/.,  but  then  it 
appears  that  the  trustees  lent  to  the  testator 
on  mortage  4,500/.,  part  of  the  10,000/., 
in  their  hands;  and  it  is  contended,  on  the 
part  of  the  appellants,  that  this  4,500/. 
ought  to  be  considered  to  belong  to  the 
real  estate.  It  was  said,  on  the  part  of 
the  appellants,  that  this  anm  was,  to  use  the 
language  of  Uie  cases,  "at  home.**  Itnever 
was,  however,  at  home  In  the  testator's 
lifetime,  for  up  to  the  time  of  his  death  the 
trustees  had  an  undoubted  right  to  call  for 
the  payment  of  it ;  and  I  apprehend,  that 
as  between  the  appellants  and  the  widow, 
no  right  of  any  third  party  intervening  (I 
think  that  a  very  material  point),  the  rights 
must  stand  as  they  stood  at  the  time  of 
the  testator's  death.  Besides,  the  obser- 
vations which  have  been  made  as  to  the 
assumption  with  respect  to  the  mode  in 
which  the  testator  would  have  required  the 
10,000/.  to  be  dealt  with,  seem  to  me  to 
apply  equally  to  this  sum  of  4,500/.  The 
appellants'  ai^ument  as  to  3,500/.,  whieh 
the  testator  dincted  to  be  applied  in  dis- 
chaige  of  the  mortgage  to  the  Atlas  for 
that  amount,  stands,  I  think,  upon  the 
same  footing,  for  upon  that  payment  being 
made  the  Atlas  mortgage  was  to  be  assign- 
ed to  the  trustees.  I  am  of  opinion,  there- 
fore, that  this  appeal  mutt  be  diimiiaiiedj 
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and,  I  think,  it  ■honld  be  dltmisnd  with 

costs. 

An  arrangement  was  ultimately  made 
regarding  oosti,  that  if  the  appellants  would 
not  carry  the  case  to  the  House  of  Lords 
thfly  should  take  their  oosts  out  of  the 
fiiod. 


KiKDEBSLEY 

March  30 


0.  \ 


In  re  the  Warwick 

AND  WOaCBSTEB 
KAILWAT  COMPAMT. 


Winding-^  jiett— Inchoate  Compang^ 
Liability  of  Sharehaldere^Statmie  of  Limit- 
atioiu. 

A  raUiBttjf  eompauy  having  heenprtgeeted 
M  1845,  700  pereont  rigned  the  enbeerAer^ 
agreement  and  parUameiUarif  eontraet,  by 
tekieh  it  woe  aUpidaied  thai  the  najorUg  of 
the  numbing  committee  ehould  have  power 
to  bind  all  the  men^ere  a$  to  pat/ment  of 
toUeitore  and  othera  employed  by  them.  No 
act  of  parliament  was  obtainedt  and  this 
inchoate  company  amalgamated  with  two 
other  eompaniea  in  the  same  position,  at 
which  time  it  was  agreed  thai  a  specijie  sum 
should  be  set  apart  for  payment  of  the  ex- 
penses incurred  hy  the  original  company. 

The  soUeitors  of  this  company,  who  had 
heen  employed  by  the  committee  of  manage- 
ment, applied  to  the  amalgamated  company 
for  payment  of  their  bill  of  costs.  The 
Uabiliiy  teas  denied^  and  upon  the  winding 
np  of  the  company  in  1849,  the  solieitors 
carried  in  their  claim  b^fitre  the  Master, 
No  deeiaion  having  Aeen  then  come  to,  the 
matter  stood  over,  and  the  solieitors  after 
the  expiration  of  six  years  sought  for  pay- 
ment of  their  debt  from  the  general  body  of 
shareholders,  the  fund  set  apart  upon  the 
amalgamation  having  been  already  expend- 
ed .'—Held,  that  all  the  members  of  the  in- 
choate company  who  had  signed  the  subscri- 
bers' deed  and  parliamentary  contract  were 
liable  for  the  debtf  and  that  as  the  claim 
had  been  carried  in  before  the  Master  within 
six  years,  the  solicitors  were  not  barred  by 
the  Statute  of  Limitations. 

This  was  a  moUon  to  discharge  an  order 
made  by  tbe  Master  upon  the  winding  up 
of  the  Warwick  and  Worcester  Railway 


Company,  by  which  he  had  disallowed  a 
claim  carried  in  by  the  solicitors,  Messrs. 
Wright,  Handbury  &  Pidcock,  to  the 
amount  of  4,4332.  for  costs  incurred  re- 
specting the  company.  The  scheme  was 
projected  in  1845,  and  in  October  oi  that 

{rear  the  subscribers'  agreement  and  par- 
iamentary  contract  were  signed  by  all 
the  shareholders,  amounting  in  number  to 
700.  By  one  of  the  clauses  contained  in 
the  inbscribers'  agreement  it  was  provided, 
*'  That  the  committee  of  management 
should  be  fully  indemnified  against  and 
in  respect  of  aU  contracts,  arrangements, 
acts  and  things  whatsoever  by  them  in 
pursuance  of  the  powers  and  provisions 
of  these  presents,  entered  into,  made,  dona 
and  authorised."  They  were  thereby  em- 
powered to  retain  and  reimburse  diem- 
selTcs  respectively  out  of  the  fimds  of  the 
company,  all  losses,  costs,  damages  and 
expenses  which  they  respectively  might 
incur  or  be  put  to,  in  or  about  or  incident 
to  all  such  -contracts,  arrangements,  acts 
and  things."  By  the  parliamentary  con- 
tract of  ^e  same  date  as  the  subscribers' 
agreement,  it  was  declared  "  that  the  major- 
ity of  the  members  of  the  general  com- 
mittee of  management  for  the  time  being 
present  at  any  meeting  of  such  committee, 
consisting  of  not  less  than  five  members, 
diould  have  power  to  bind  all  present  as 
well  as  absent  members  of  the  said  com- 
mittee, as  also  the  general  body  of  sub- 
scribers ;  and  the  said  several  persons 
parUes  to  those  presenu,  for  thmnaelves 
sererally  and  respectively,  and  for  their 
several  and  reapeetive  hdrs,  exeentors, 
administrators  and  assigns,  did  thereby 
undertake  and  agree  that,  in  the  event  of 
the  then  intended  application  to  parliament 
not  being  successful,  the  said  parties  to  those 
presents  should  and  would  well  and  truly 
bear,  pay,  allow  and  discharge  all  the  ex- 
penses which  should  have  been  incurred, 
previously  to  or  after  the  execution  of 
those  presents,  in  or  about  or  with  a  view 
to  the  establishment  or  promotion  of  the 
aud  undertaking,  whether  in  or  about  the 
making,  obtaining  or  completing  of  any  sui^ 
Teys  or  estimates  for  the  said  then  intended 
railway,  branches  and  works,  or  any  of 
them,  or  on  aeeount  of  any  solicitor's 
charges,  counsel's  fees,  costs  of  preparing 
for,    soliciting  or  procuring  any  sucb 
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act  at  afonsaid,  IraTelling  ezpenaes  and 
all  other  costs  and  charges  of  every  de^ 
Bcription  incidflot  or  preparmtoiy  to  the 
proposed  nndeitaking ;  all  such  expenses, 
costs  aad  charges  to  be  eomputed  and 
asiested  lateably  on  the  amonnt  of  the 
sums  icspectiT-dy  sabscribed  by  each  of 
Ae  saranil  parties  to  those  j^eaenta.** 

No  act  of  pariiamant  was  ever  obtunad 
by  thu  company.  In  Januuy  1846  aa 
amalgamation  was  fbrmed  by  the  Warwick 
and  Worcester  Company  with  two  other 
inohoi^  companies,  the  Rugby,  Warwick 
and  Worcester  Company  and  Uie  Worces- 
ter, Warwick  and  Rugby  Company,  and 
upcm  the  amalgamation  a  deed  was  exe- 
cuted by  the  managing  committees  of  all 
three  companies,  which  contained  a  recital 
that  89,o49<.  lOf.  had  been  receired  by 
the  Warwick  and  Worcester  committee ; 
that  their  axpensea  up  to  the  1st  of  January 
1845  amounted  to  24.049^.  10s. ;  that  the 
anm  of  49,0fi6/.  had  been  noerred  by  tho 
Rngbyi  Warwick  and  Woreeater  oommit- 
teci  and  that  their  expenaes  amounted  to 
32,066^. ;  that  the  sum  of  44,1002.  had 
been  received  by  the  Worcester,  Warwick 
and  Rugby  committee,  and  that  Uieir  ex- 
penses amounted  to  17.000/.  By  th^ 
deed  it  was  agreed  that  the  then  companies 
should  be  amalgamated  into  one,  having 
for  its  object  the  construction  of  a  r^way 
from  Rugby  through  Warwick  to  Worces- 
ter. The  Warwick  aad  Worcester  Com- 
pany contributed  1&,000{.  to  the  funds  of 
the  amalgamated  company,  and  Ui«  other 
two  etunpanies  27,000/.  The  sum 
24,049/.  10s.  was  deducted  for  the  pay- 
uents  made  and  ozpenses  incuned  by  tha 
Warwidc  aad  Woreeator  Comwny,  and  it 
was  by  the  said  deed  agreed  uat  ail^costs, 
charges  and  expenses  which  had  been  incur- 
red prior  to  the  Ist  of  January  then  instant 
by  the  said  several  amalgamating  companies 
respectively,  should  be  borne  and  paid  by 
them  respectively,  aa  to  the  sud  Warwick 
and  Worcester  Railway  Company,  by  and 
out  of  the  aaid  sum  ot  24,049/.  10«.  re- 
tuned  by  such  company  as  aforesaid. 

Messrs.  Wright  and  HcBsrs.  Bedford  & 
Pidcoek  had  Mted  as  the  jnat  solidtora 
to  the  Warwick  and  Wonester  Railway 
Compmy  from  ita  original  projection  up 
to  the  time  of  the  amalgamation,  and  upon 
the  order  being  made  for  winding  up  the 


amalgamated  company  in  1849  they  ap- 
plied for  payment  of  ^eir  bill  of  costs,  and 
claimed  a  lien  in  respect  of  such  bill  upon 
the  money  reserved  for  die  expeosee  of 
the  Warwick  and  Worcester  Company. 
In  February  laat  Ae  matter  came  on  for 
discussion  before  the  Master,  who  decided 
that  Messrs.  Wright  and  Messrs.  Bedfiwd 
&  Pideock  vara  not  mtitled  to  enfnca 
thdr  claim,  on  the  ground  that  Ihey  had 
not  withia  a  reasonable  time  made  it,  upon 
the  parties  holding  the  24,049/.  lOs:,  out 
of  which  their  costs  woe  to  have  been  paid, 
but  bad  allowed  them  to  expend  the  money 
in  the  payment  of  other  charges  upon  the 
company,  and  that  the  company  were  con- 
sequently absolved  from  any  obligaticm  to 
satisfy  the  claim. 

Mr.  Baity  and  Mr,  Lemw  now  moved 
to  dischai^  the  Master's  order. 

Mr,  QUui*  aad  Mr.  RosAnrgh  oppoaad 
the  moti«i  for  the  offidal  maaagor,  on  tha 
ground  that  On  proruiMial  eommittee  who 
employed  the  aolieitora  woe  Uie  oaly  per- 
Boas  lbd>le  and  aot  tha  shareholden  gene- 
rally. The  remedy  was  against  the  actual 
debtors,  who  were  the  persons  who  gars 
the  orders  to  the  solicitors  and  employed 
them.  The  eommittee  might  have  their 
remedy  over  from  the  shareholdos,  but 
in  the  first  instance  they  were  the  only 
persons  liable.  It  was  also  contended  thaA 
the  elum  was  bairad  by  the  statute. 

The  following  cases  were  cited  :— 

TerrtU  v.  Huttout  4  H.L.  Cas.  1001. 
Wrjfffhl^t  OBsr,  21  Law  J.  Rep.  (a.a.) 

Chaae.  807 1  i.  e.  2  De  Oex,  M.  ft 

O.  686;  22  Law  J.  Rep.  (ii.s.) 

Chanc.  183 ;  ff  De  Oex  ftSm.  244. 
Bwriom  v.  ifulcAiason,  2  Car.  &  K. 

712. 

/fvteAlawa  v.  Surrejf  O^-LigM  Au9- 

eiathmt  2 1  Law  J.  Rep.  (h.s.)  CP.  1; 

s.  e.  11  Com.  B.  Rep.  689. 
Taylor  T.  Cntwtand  GoM-Ligkt  Com- 

pangf  28  Law  J.  Rep.  (a.s.)  ExiA. 

254 ;  s.  e.  24  Law  J.  Bep.  (HJk) 

Bxoh.  288. 
PagM  T.  New  Sooth  Walet  Coal  Coaf 

jM«y,  24  Law  J.  Rep.  (M.a.)  Bxeh. 

117. 

In  re  India  and  JntlnUia  Mail  SUmmt^ 
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KiHSBASUT,  Y.C.— -Tbere  it  nothing 
more  imsatitfaotory  than  to  have  to  decide 
qoeitions  on  this  part  of  the  law  relating 
to  the  winding  up  of  joint-stock  companieB, 
Dsmely,  the  application  of  the  law  to  in- 
choate companies  or  in  other  words,  asso- 
dations  endeavouring  to  form  a  company, 
and  not  succeeding  in  doing  so.    It  is,  I 
■sy,  extremely  unsatisfactory  to  have  to 
spply  to  such  cases  the  provisions  of  acts 
of  parliament  which  are  wholly  inapplica- 
ble in  their  nature  and  terms  to  these 
eases.    We  are  obliged,  however,  to  do 
the  best  we  can,  and  endeavour  to  work 
out  that  which  we  suppose  the  legislature 
intended.     Now,  in  such  a  case  as  the 
present,  and  all  other  similar  cases,  there 
is  no  company  properly  so  called  ;  that  is, 
we  have  here  only  a  number  of  persona 
endeavouring  and  intending  to  form  a  com- 
pany, for  which  it  ia  neeeasary  to  go  to 
parliament  for  an  act*    Here  there  were  a 
great  number  of  persona  combining  and 
co-operating  for  the  purpose  of  obtaining 
the  act  of  parliament,  which  they  failed  in 
doing.    Ko  doubt,  where  there  are  a  num- 
ber of  persona  who  in  that  sense  form  an 
association,  some  of  them  may  employ 
Mr.  A.  as  their  solicitor,  and  be  liable  to 
him ;  others  of  them  may  employ  Mr.  B. 
as  their  engineer,  and  be  liable  to  him, 
and  ao  on :  and  ao  difierent  pwaona  oi 
difiersnt  individaala,  or  the  body  at  large, 
nay  be  liable  to  different  creditors.  And 
no  doubt  that  ia  different  from  a  caae  in 
which  there  ia  a  formed  company  who  have 
employed  the  solicitor  or  engineer,  where 
a  debt  would  be  due  from  the  company  to 
the  creditors.    But  what  I  should  observe 
is,  that  whenever  an  association  of  that 
sort  ia  formed,  every  member  of  that  asso- 
cistion  who  concurs  in  employing  the  in- 
dividual incurs  the  debt ;  and  if  every 
member  of  the  association  does  so  concur, 
there  ia  a  debt  dae  from  the  association. 
There  ia  then  no  individual  who  can  aay, 
*'  I  did  not  concur  in  the  different  appoint- 
ments"—the  appointment  of  a  aolicitor  or 
the  employment  of  an  engineer.    If  every 
one  of  them  has  actually  concurred  and 
signed  the  paper  by  which  the  solicitor 
and  the  engineer  were  ^pointed  or  em- 
ployed, or  in  any  other  way  given  their 
assent  to  it,  then  there  is  a  debt  due  from 
the  associaUon  at  large,  that  ia,  £rom 
Haw  Bauns,  XXVlt— Ohabo. 


every  member  of  it.  Now,  what  have  we 
here  7  We  have  a  number  of  peraons  who 
in  October  1845  all  concurred  in  exe- 
cuting the  two  deeds,  one  of  which  was  the 
anbaoribera*  contract,  and  the  other  waa 
the  parliamentary  (wotnct.  By  the  anb- 
scriben'  contract  tiiey  entered  into  certun 
arrangementa  by  which  they  stipulated 
that  they  would  indemnify  the  promoters 
or  directors  against  any  liability  they  in- 
curred, and  they  made  certain  provisions 
which  are  perfectly  immaterial  to  the  pre- 
sent question.  But  in  the  parliamentary 
contract  there  is  a  clause  to  this  effect 
"  It  is  hereby  declared'*— now  every  mem- 
ber of  the  association  signs  the  instrument 
and  seals  it  too — "it  is  hereby  declared 
that  the  majority  of  members  of  the  gene- 
ral committee  of  management"— I  ahould 
obaerve,  that  it  ia  a  committee  of  manage- 
ment for  carrying  into  effect  the  object  of 
this  association,  and  it  is  declared — "that 
the  majority  of  members  of  the  general 
committee  of  management  for  the  time 
being  present  at  any  meeting  of  such 
committee,  consisting  of  not  less  than  five 
members,  shall  have  power  to  bind  all 
present  as  well  as  absent  members  of  the 
said  committee,  as  also  the  general  body 
of  aubacribera."  So  that  so  far,  whatever 
act  ia  done  by  the  committee  of  manage- 
ment at  any  meeting  at  which  five  mem- 
bers are  present,  their  act  ia  to  bind  all  the 
anbseribers,  that  ia,  every  individual  mem- 
ber of  the  aaaoeiation.  And  then  it  goes 
on :  "  The  aaid  aereral  peraona  partiea  to 
these  presents,  for  themselves  severally 
and  respectively,  and  for  their  several  and 
respective  heirs,  executors,  administrators 
and  assigns,  do  hereby  undertake  and 
agree  that  in  the  event  of  the  intended 
application  to  parliament  not  being  suc- 
cessful, the  said  partiea  to  these  presents 
shall  and  will  well  and  truly  bear,  pay,  allow 
and  discha^e  all  the  expenses  which  shall 
have  been  incurred  previously  to  or  after 
the  execution  of  these  preaenta,  in  or  about 
or  with  the  view  to  the  eatabliriiment  or 
promoUon  of  the  aaid  undertaking,  whe- 
thw  in  or  about  the  making,  obtaining  or 
completing  of  any  surveys  or  estimates  for 
the  said  intended  railway,  branches  and 
works,  or  any  of  them,  or  on  account  of  any 
solicitor's  charges,  counaera  feea,  costs  of 
preparing,  applying  for,  aoliciting  or  pro- 
6B 
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caring  any  luch  act  as  aforesaid,  travelling 
expenses  and  all  other  costs  and  charges 
of  every  description  incident  or  prepara- 
tory to  the  proposed  undertaking ;  all 
Bueh  expenses,  costs  and  charges  to  be 
computed  and  assessed  rateably  on  the 
■mount  of  the  sums  respectively  sub- 
acribed  by  each  of  the  sud  parties  to  these 
presents."  Now,  what  has  happened  7  Pre- 
viously to  this  deed  several  gentlemen  had 
been  appointed  by  the  promoton  to  he 
the  solicitors  to  the  society,  that  is,  the 
parties  who  were  endeavouring  to  form 
the  company.  That  was  before  the  deed 
was  executed.  They  continued  to  give 
their  services,  and  then  this  deed  is  exe- 
cuted ;  and  the  same  gentlemen  remuned 
as  the  solicitors  of  the  association,  and 
were  authorized  to  continue  to  be  solicitors 
by  this  general  committee  of  management, 
and  they  so  continued  until  the  beginning  of 
the  following  year.  Now,  as  I  understand 
it(  the  cha^  or  claim  which  these  gentle- 
men mak^  consiita  of  remunoration  for 
their  services  prior  to  this  deed  of  October 
1845,  and  partly— or  in  fact,  as  it  is  re- 
presented to  me,  mainly— for  services  ren- 
dered subsequently.  Now,  that  being  the 
case  as  to  the  expenses  incurred,  and  the 
costs  which  were  incurred  subsequently  to 
the  date  of  the  deed,  I  cannot  conceive 
there  can  be  a  doubt  about  it.  Here  we 
have  an  association  of  persons  who  all  agree 
that  whatever  is  done  by  the  committee 
of  management  shall  bind  them  all,  and 
they  will  hear  all  the  costs  and  expensa 
and  enrything  relating  to  the  matter  in 
every  form  or  shape.  Then  this  committee 
continuea  the  employment  of  the  solicitors, 
and  on  the  faith  of  that  employment  the 
solidtors  continue  to  act.  Then  I  am  told 
that  this  association  does  not  owe  their 
solicitors  a  single  farthing.  It  is  impos- 
sible to  conceive  on  what  grounds  they 
can  escape.  If  it  had  been  merely  A,  B, 
and  C,  being  partners,  having  employed  a 
solicitor,  and  there  had  never  been  any 
agreement  by  other  persons  that  they 
should  bear  the  expenses,  then  it  must  be 
admitted  that  the  liability  would  have  been 
exdnsively  the  liability  of  these  parties. 
Bat  here  we  have  what  was  vranting  in 
WtyghU^i  COM  and  the  other  cases.  We 
have  die  actual  agreement  by  every  indi- 
Tidual  contrihntory— that  is,  every  person 


and  partner  in  the  association — concurring 
in  the  effort  to  form  the  company ;  every 
one  agrees  that  whatever  is  done  by  their 
committee  of  management — whichincludes, 
of  course,  the  continuing  to  employ  soli- 
citors—shall be  binding  upon  all,  and  they 
will  bear  the  expenses ;  therefore,  as  to 
what  was  incurred  subsequently  to  this 
deed,  it  appears  there  cannot  be  the  least 
doubt  about  it.  Then  the  observation  and 
the  principle  applied  by  Lord  St.  Leonards 
in  that  case,  in  the  House  of  Lords,  applies 
here,  that  the  employment  of  these  gentle- 
men by  the  committee  of  management  was 
a  mere  continuation  of  that  which  had  been 
previously  done  by  the  promoters,  and  it 
is  included  expressly  in  this  agreement  as 
binding  all  parties  that  they  should  bear 
the  expenses.  It  appears  to  me  that  no 
distinction  can  be  drawn  between  the  costs 
incurred  prior  to  the  date  of  the  deed  and 
the  coata  incurred  subsequently  to  the  date 
of  the  deed.  I  am,  thwefore,  of  opinion 
that  there  is  in  that  sense,  in  the  langus^ 
and  the  intention  of  the  legislature,  a 
debt.  I  am  not  saying  to  what  amount, 
whether  it  is  5/.  or  SOf.,  or  lOOf.,  or  500A, 
or  5,000/. — that  I  have  nothing  to  do  with 
at  present ;  but  what  I  say  is,  there  is  a 
debt.  It  is  admitted  that  at  the  Umewhen 
these  gentlemen  ceased  to  be  employed 
there  was  a  debt  due  to  them,  and  they  say 
that  that  debt,  unless  barred  by  the  Statute 
of  Limitations,  or  barred  by  the  conduct 
and  negligence  of  the  parties,  would  have 
been  proved  before  the  Master,  and  allowed 
by  him. 

Then,  it  is  said  that  the  debt,  in  the  first 
place,  ought  not  to  he  allowed  as  a  elaim 
against  this  company,  because,  shortly  after 
the  date  of  the  deed— that  is,  shortly  after 
the  beginning  of  1846 — this  company  be- 
came amalgamated  with  two  other  com- 
panies, and  by  arrangements  made  among 
those  three  companies — each  having  had 
contributions  paid  by  their  subscribers — 
it  was  provided.that  what  each  had  received 
should  he  applied  in  paying  thdr  own 
particular  past  expenses,  and  the  reaidne 
should  be  brought  into  the  general  fUnd  of 
the  amalgamated  companies ;  and  among 
the  rest,  this  company  having  received 
89,000/.  from  its  subaerihers,  24,0002.  was 
to  be  applied  by  the  committee  of  manage- 
ment or  governing  body,  in  paying  past 
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expense!.  So  the  24,0001.  iras  to  pay  the 
past  expenses,  including  the  expenses  in- 
cnrred  by  the  appointment  of  these  soliei> 
tors ;  and  it  was  contended  that  these  soli- 
citors  had  lost  their  right,  hecause  they  had 
not  insisted  upon  being  paid  out  of  that 
24,0001.  Now,  I  assume  that  they  were 
perfectly  cognizant  of  this  24,000l.  being 
in  the  bands  of  the  committee  of  manage- 
ment—it is  said  that  they  were  not  cogni- 
zant of  it  undl  the  following  year.  That 
appears  to  me  to  make  no  difference  ;  this 
is  the  act  of  their  debtors,  by  which  their 
debtors  contribute  from  their  own  means  a 
certun  sum  to  pay  their  debta.  Then  is 
the  creditor  haired  by  laehet,  because  he 
does  not  aay,  "  I  will  come  upon  that  par- 
tictilar  24,0001.,  or  call  upon  the  parties 
to  pay  me"  ?  If  it  had  been  that  the  only 
persons  legally  liable  to  the  creditors  had 
been  certain  promoters  or  particular  com- 
mitteemen, and  they  had  nothing  more 
than  a  right  of  indemnity  over  against  the 
individual  members,  then,  indeed,  the  indi- 
vidual members  would  have  a  right  to  say, 
"  We  indemni6ed  you,  it  is  true,  but  we 
released  onrseWes  from  that  hecause  we 
put  into  your  hands  24,000/.  for  the  pur- 
pose of  paying  the  debts."  And  the  right  In 
diat  case  would  be  only  against  the  penona 
who  employed  him.  But  Uiat  is  not  the 
case  here,  because  every  individual  mem- 
ber has  concurred  in  the  employment. 

Then  it  is  said  that  the  Statute  of  Lim- 
itations applies.  Now,  it  appears  to  me 
that  that  decision  of  Vice  Chancellor  Wood 
is  directly  in  point  here ;  that  was  a  case 
where,  within  the  six  years,  a  creditor 
came  in  and  offered  proof  of  his  debt,  but 
by  reason  of  the  change  of  Hasten,  or  for 
some  other  reason,  the  matter  was  never 
brought  before  the  Master  for  his  opinion 
to  b«  expressed  upon  the  subject  until  after 
six  years  had  expired,  and  Vice  Chancellor 
Wood  decided  that  in  that  case  the  Statute 
of  Limitations  did  not  apply  ;  and  I  think 
very  justly,  because  it  would  be  extremely 
unjust  and  unreasonable  that  a  creditor 
should  be  prevented  by  the  act  from  suing 
at  law,  or  bringing  any  action  until  he 
has  proved  his  debt.  The  74th  section 
is  this :  "  The  creditors  of  the  company 
making  proof  of  their  respective  debts  or 
demands  before  the  Master  shall  make 
proof  thereof  by  deposition  or  affidavit  in 


the  same  manner  in  all  retpeoti  as  is 
DOW  allowed  in  bankruptcy.  Provided, 
neTertheless,  that  it  shall  be  lawful  for  the 
Master  to  allow  or  direct  the  proof  of  such 
debts  or  demands,  or  any  of  them,  to  be 
made  by  the  official  manager,  or  by  the 
claimant,  in  such  other  form  and  in  such 
other  manner  as  he  shall  think  fit."  It 
appears  to  me  that  the  intention  of  the 
legislature  was  this :  to  require  the  matter 
to  be  brought  to  the  notice  of  the  Master, 
and  when  once  he  had  expressed  an  opinion 
about  it,  whatever  that  opinion  might  be— 
whether  favourable  or  unfavourable,  allow- 
ing the  debt  or  r^ecUng  it,  or  allowing  U 
to  stand  ovor,  or  whatever  else  might  be 
the  case— then  the  creditor  was  no  longer 
hound  to  abstain  from  suing,  but  might 
bring  his  action.  But  until  something  has 
been  done  before  the  Master,  something  for 
the  Master  to  express  his  opinion  about — 
that  is  to  say,  whatever  proof  has  been 
brought  before  him,  something  of  the  kind 
must  be  done,  as  it  appears  to  me,  before 
the  creditor  can  bring  his  aedon*  There 
the  Vice  Chancellor's  view  was  most  jua^ 
that  it  would  be  extremely  un£ur  to  have 
that  provision,  and  at  the  same  time  to  say 
that  the  Statute  of  Limitations  was  to  ran 
when  the  six  years  had  altogether  expired 
after  the  time  when  the  vrinding-up  order 
was  made.  I  think,  therefore,  that  the 
debt  ought  to  be  allowed  as  a  debt  against 
this  company,  if  I  may  call  it  so,  or  against 
this  association. 


KiNDBRSLEY,  V.C.  f 

March  30.       1  "i*™" 

{_  NORWICH. 

Public  Health  Act— Local  Board  of 
Health — Power  (^making  DqfOiit-bed$. 

A  loail  board  of  health  has  no  power, 
under  the  PvhUe  Health  Act,  1 1  ^  12  Vict, 
c.  63,  to  enter  upon  land  without  the  consent 
of  the  owner  for  the  purpose  of  making  re- 
servoirs and  deposit-beds  for  retaining  the 
sewage ;  and  the  Court  granted  an  injune- 
tion  to  restrain  such  a  proeeedimf. 

The  bill  stated  that  by  the  Public  Health 
Act,  11  &  12  Vict.  c.  68,  the  local  board 
of  hedth  for  the  city  of  Norwich  had  cer* 
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tain  powen  given  them  for  making  lewen, 
draini,  &c.  Under  theie  powen  the 
board  proposed  to  conttruet  a  sewer  on 
the  north  side  of  the  eit^i  for  the  purpose 
of  draining  all  that  portion  of  it;  and  the 
land  through  which  the  drains  were  to  mn 
included  a  strip  of  land  used  as  a  pnhlie 
footpath  on  the  hank  of  the  riTer  Wen- 
sum,  and  which  piece  of  land  was  vested 
In  the  plaintiff,  Mrs.  Sutton,  as  taiant  f<»r 
lift. 

In  carrying  into  effect  the  object  of  the 
board  a  surreyor  had  been  employed,  and 
in  pursuance  of  his  report  a  notice  had  been 
■erred  upon  the  plaintiff  that  the  sewer  in 
question  was  about  to  be  constructed,  by 
the  board  of  health,  under  the  powers  of 
theaet. 

It  appeared  that  the  Intention  of  the 
board  was  to  widen  the  sewer  at  its  termi- 
nation, BO  as  to  form  a  reservoir  for  solid 
sewage,  to  be  collected  there,  and  after- 
wards disposed  of  as  manure. 

The  plaintiff  objected  to  this  course, 
and  the  result  was,  that  this  hill  was  filed 
for  an  injunction  to  restrain  the  defen- 
dants (who  represented  the  local  board  of 
health),  their  agents  and  workmen,  from 
making  on  the  land  in  question  the  tank 
or  reservoir  delineated  on  the  plan,  and 
called  deposit-beds,  or  any  work  whereby 
any  portion  of  the  sewage  might  be  col- 
lected or  retained  on  any  part  of  tueh 
land. 

The  sections  of  the  Public  Health  Act 
applicable  to  this  ease  were  the  48rd,  44th, 
45tb,  46th  and  145th. 

Section  43.—*'  That  all  sewers,  whether 
existing  at  the  time  when  this  act  ia 
applied,  or  made  at  any  time  thereafter 
(except  sewers  made  by  any  person  or 
persons  for  his  or  their  own  profit  or  for 
the  profit  of  proprietors  or  shareholders, 
and  except  sewers  made  and  used  for  the 
j^nrpose  of  draining,  preserving  or  improT- 
mg  land  under  any  local  or  private  act  of 
parliament,  or  for  the  pnrpose  of  irrigating 
land,  and  se^rtvrs  under  the  authority  of 
any  Commissioners  of  Sewers  appointed 
by  the  Crown),  together  with  all  buildings, 
works,  materials  and  things  belonging  or 
appertaining  thereto,  shall  vest  in,  belong 
to,  and  be  entirely  under  the  management 
and  controul  of  the  local  board  of  health." 

Section  44.—"  That  the  local  boUd  of 
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health  may,  if  they  riiall  dunk  fi^  pur- 
chase the  rights,  privileges,  powers  and 
authm^  vested  in  any  person  for  making 
sewert,  or  contract  fbr  the  use  of  any 
sewers  within  their  district,  or  pwebase 
any  such  sewers,  widi  or  without  the 
buildings,  works,  materials  and  things  be- 
longing or  appertaining  thereto ;  and  any 
person  to  whom  any  such  rights,  privil^es, 
powers,  authorities,  sewers,  buildings, 
works,  materials  or  things  belong,  may 
sell  and  dispose  of  the  same  to  or  other- 
wise contract  with  the  said  local  hoard; 
and  in  case  of  any  such  sale,  the  purchase- 
money  shall  be  settled  and  applied  to  the 
same  nses  and  trusts  to  which  the  property 
purchased  may  have  been  subject  at  the 
time  of  such  sale,  and  the  property  ptir- 
ehased  shall  vest  in  and  belong  to  the 
local  board  of  health  pureharing  the  aanw, 
anything  to  the  contrary  notwithstanding : 
Provided  always,  that  notwithstanding  any 
such  purchase,  any  person  who  previously 
thereto  may  have  acquired  perpetual  r^ht 
to  use  any  sewer  sO  'purchased  shall  be 
entitled  to  use  the  same,  or  any  other 
sewer  substituted  in  lieu  thereof,  in  as  fall 
and  ample  a  manner  a«  he  would  or  mi^t 
have  done  if  such  purchase  had  not  been 
made." 

Section  45.—'*  That  the  local  board  of 
health  shall  from  time  to  time  repdr  tiM 
■ewers  vested  in  them  by  this  act,  «nd 
■hall  cause  to  be  made  aueh  aewoa  as  may 
be  necessary  fbr  efiectually  dnuning  Uieir 
district  for  the  purposes  of  this  act ;  and 
the  said  local  hoard  may  carry  any  such 
■ewers  through,  across  or  under  any  tnm- 
pike-road,  or  any  street  or  place  laid  out 
as  or  intended  for  a  street,  or  under  any 
cellar  or  vault  which  may  he  under  the 
pavem«it  or  carriage-way  of  any  street, 
and  after  reasonable  notice  in  writing  on 
that  behalf  (if,  upon  the  report  of  Aa  su^ 
veyor  it  should  appear  to  be  neeesaaiy), 
into,  through  or  under  any  lands  whatso- 
ever ;  »td  the  said  local  board  may  from 
"time  to  time  enlarge,  leasen,  idter,  arch 
over  or  otherwise  improve  ^1  or  any  of 
the  sewers  vested  in  them  by  this  act,  and 
discontinue,  close  up  or  destroy  such  of 
them  as  they  may  deem  to  have  become 
unnecessary :  Provided  always,  that  the 
discontinuance,  closing  up,  or  destruction 
of  any  sewer  shdl  be  so  done  as  not  to 
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create  a  DQisance ;  and  ifby  reason  thereof 
my  penon  is  deprived  of  the  lawful  nse 
of  any  sewer,  tlu  said  local  board  shall 
provide  some  other  uwer  ai  effectnal  for 
his  nse  as  the  one  of  which  be  is  so 
deprived." 

Section  46.—**  That  the  local  board  of 
health  shall  cause  the  sevrera  vested  in 
them  by  this  act  to  be  constructed,  covered 
and  kept  so  as  not  to  be  a  nuisance  or 
injnrions  to  health,  and  to  be  properly 
cleared,  cleansed  and  emptied ;  and  for 
the  purpose  of  clearing,  cleansing  and 
emptying  the  same,  tbey  may  construct 
and  place,  either  above  or  under  ground, 
soeh  reservoirs,  sluiees,  engines  ud  oUrer 
works  as  may  be  neeessary,  and  may  causa 
all  or  any  of  such  sewers  to  communicate 
with  and  be  emptied  into  such  places  as 
may  be  fit  and  necessary,  or  to  cause  the 
sewage  and  refuse  therefrom  to  be  collected 
fiir  sale  for  any  purpose  whatsoever,  but 
10  as  not  to  create  a  iluisance." 

Section  145.—"  It  is  declared  and 
enacted  that  nothing  in  this  act  shall 
be  construed  to  authorize  the  local  board 
of  health  to  nse,  injure  or  interfere 
with  any  sluices,  fiood-gates,  sewers, 
groynes,  sea  defences  or  other  works  al- 
ready or  hereafter  made  under  the  autho- 
rity of  any  Commissioners  of  Sewers  ap- 
pointed by  the  Crown,  or  any  sewers  or 
other  works  already  or  hereafter  made  and 
used  for  the  purpose  of  draining,  preserv- 
ing or  improving  land  under  any  local  or 
private  act  of  parliament,  or  for  the  pur- 
pose of  irrigating  lands,  or  to  use,  injure 
or  interfere  with  any  watercourse,  stream, 
river,  dock,  basin,  wharf,  quay  or  towing- 
path  in  which  the  owner  or  occupier  of 
my  lands,  mills,  mines  or  machinery,  or 
the  proprietors  or  undertakers  of  any 
canal  or  navigation,  shall  or  may  be  inter- 
Mted,  without  consent  in  writing  first  had 
and  obtained;  and  that  nothing  herein 
contained  shall  prejudice  or  aflbct  the 
ri^ta,  privileges,  powers  or  authoritiM 
E^ven  or  reserved  to  any  person  under  any 
local  or  private  act  of  parliament  for  the 
dunnage,  preservation  or  improvement  of 
land,  or  for  or  in  respect  of  any  mills, 
mines,  machinery,  canal  or  navigation  as 
last  aforesaid." 

Mr.  GUau  and  Mr,  Bird,  in  moving 


for  the  injunction,  contended,  on  behalf  of 
the  plaintiff,  that,  under  the  above  sections 
of  the  act,  the  local  board  had  no  power 
to  make  any  reservoir  or  cesspool  without 
the  sanction  of  the  owner  of  the  land. 
"Whatever  powers  the  board  might  have  for 
making  drains  and  sewers  without  the  con- 
sent of  persons  interested,  they  could  not 
make  reservoirs  for  retaining  the  sewage. 
Even  if  they  had  power  to  make  a  reser- 
voir for  the  purpose  of  cleansing  the  sewers 
or  drmns,  that  certainly  was  not  the  inten- 
tion  here,  but  the  plan  of  the  board  was  to 
have  a  cesspool  to  collect  the  deposit  for 
subsequent  sale.  It  appeared  Uiat  this 
land  was  very  valuable  for  the  purpose  of 
erecting  buildings  i  but  this  quesdon  was 
not  of  any  consequence,  since,  if  the  board 
had  no  power  to  cany  out  their  intention 
under  the  sec^ons  of  the  Public  Health 
Act,  the  plaintiff  would  be  entitled  to  Uia 
injunction  prayed. 

Mr.  BaiU/  and  Mr.  Thring,  for  the 
defendants,  submitted  that  the  proposed 
reservoir  was  no  more  than  a  sewer  widened, 
and  it  came  within  the  terms  of  the  act. 
The  46th  section,  however,  gave  tiie  board 
power  to  make  reservoirs  forcollcotlng  the 
sewi^^  and  the  reservoir  now  proposed 
was  strictly  within  the  terms  of  that 
section. 

The  following  cases  were  cited 

Oldaherv.  Hunt,  6  De  Oex,  M.  ft  G. 
876. 

Frewin  v.  Leais,  4  Myl.  &  Cr.  249. 
Tinkler  v.  the  fFandtvorth  Board  of 
Health,  ante,  342. 

Mr.  Qlane,  in  reply. 

KiifDERSLET,  V.C. — There  is  no  doubt 
about  the  principles  governing  these  cases, 
but  the  difficulty  is  the  application  of 
them.  In  the  present  case  tiiere  is  this 
additional  ingredient,  that  is,  tiie  putting 
a  construction  upon  an  act  of  parliament. 
There  is  no  doubt  that  the  piece  of  land 
in  question  is  capable  of  being  built  upon, 
although  such  a  site  might  not  be  selected 
for  any  other  purpose  than  wharfage.  The 
question,  however,  is  not  material  whether 
the  land  is  or  is  not  capable  of  being  built 
upon,  for  the  phdntiff  has  a  right  to  say 
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that  the  local  board  ahall  not  affiiet  her 
land  hj  stirring  one  step  oat  of  the  exact 

limit  prescribed  by  the  act  of  parliament. 
That  act  must  be  taken  to  prescribe  the 
power  given  to  the  board,  and  the  motives 
which  actuate  the  plaintiflf  are  of  no  con- 
sequence. The  language  of  the  act  is 
more  or  less  difficult  to  construe. — [His 
Honour,  after  reading  and  commenting 
upon  the  sections  already  set  out,  con- 
tinued :] — The  word  "  drun,**  u  used  in 
the  act,  evidently  means  a  passage  for 
sewage  from  a  single  house  only,  which 
may  afterwards  fall  into  a  cesspool  or 
larger  sewer.  The  word  "sewer"  comes 
from  the  word  to  "  sew,**  i.  e.,  to  drain, 
and  has  a  much  more  extended  significa- 
tion, embracing  works  on  the  largest  scale, 
such  as  draining  the  fens  of  Lincolnshire, 
by  means  of  canals,  &c.  In  the  common 
sense  of  the  term,  it  means  a  large  and 
generally,  though  not  always,  under- 
ground passage,  for  fluid  and  feculent 
matter,  from  a  house  or  houses  to  some  other 
locality  ;  but  it  does  not  comprise  a  cess- 
pool for  the  purpose  of  retaining  the  sew- 
age, whether  as  a  simple  deposit  or  to  be 
converted  into  manure  or  other  useful 
purpose.  The  45tfa  section  applies,  first, 
to  public  ways,  and  then  to  all  lands  what- 
soever, and  gives  power,  without  the  leave 
of  the  owners,  to  carry  sewers  through 
their  lands  on  giving  notice.  So  far,  there 
is  no  doubt,  for  the  purpose  of  making  a 
drain,  supposing  there  is  a  sufficient  sur- 
veyor's report — which  was  clearly  the  case 
here — the  defendants  had  a  right  to  carry 
the  sewer  through  the  lands  of  Mrs.  Sutton. 
Then  comes  the  46tb  section,  which  gives 
power  to  clear  the  sewers  by  means  of 
reservoirs,  sluices,  &c.  The  question  is, 
whether  that  section  authorizes  the  local 
board  to  come  m  inviiot  upon  the  land  of 
individuals  without  their  concurrence,  to 
make  resCTvoirs  and  collect  the  sewage,  &c. 
in  the  words  of  the  section.  It  appears  to 
me  impossible  to  say  that  they  can  do  that. 
That  section  applies  only  to  keeping  the 
sewers  in  a  proper  state  so  as  not  to  create 
a  nuisance,  and  for  cleansing  and  emptying 
them,  and  for  that  purpose  to  make  reser- 
voirs, sluices,  &c.;  and  it  would  be  very 
unfair  to  construe  that  section  so  as  to  give 
the  board  the  power  of  making  a  reservoir 
for  the  purpose  of  retaining  the  sewage. 


which  is  the  real  intention  hen,  and  not 
to  carry  it  off.    It  was  said  that  they 

merely  meant  to  enlarge  the  sewer,  but 
the  very  fact  of  intercepting  and  retaining 
the  sewage  is  inconsistent  with  such  a 
plan.  Under  these  circumstances,  my 
opinion  is  that  the  injnnetion  must  be 
granted. 


Loans  Justices. 
26!31  J 

Will — Conatnietion — Begue$t  o/JnnuUj/t 
whether  Perpetual  or  for  Life — Fe$tiiig^ 
"  Die  without  hsue.'* 

A  tettatoT  bjf  hie  wiU  bequeathed  to  eaek 
of  hie  five  daughtere  400j.  per  aRiiiitn,  to  be 
payable  during  their  natural  lives,  and  after 
their  retpective  decease  he  gave  the  same  to 
their  children  respectively,  share  and  share 
aUke,  such  children  not  to  be  entitled  to  more 
than  their  deceased  parent's  share;  and  m 
ease  any  or  either  of  his  daughters  shotUd 
die  without  iuue,  he  dhroeted  tuck  axmuity 
to  cease  and  fall  into  the  residue  of  his 
estate Held,  overruling  a  deeisiom  of  tie 
late  Master  of  the  Rolls,  that  the  ammiHes 
given  to  the  daughters  and  after  their  deaths 
to  their  children  were  perpetual,  and  not 
merely  life  annuities ;  also,  that  the  words 
"  die  without  issue"  did  not  enlarge  the  gift 
to  the  daughters  to  an  absolute  gift ;  and 
also  that  no  interest  vested  in  the  children 
of  daughters  who  died  in  tko  lifetime  of  lAetr 
parents* 

This  was  an  appeal  from  a  decision  of 
Lord  Langdale,  late  Master  of  the  Rolls, 
made  in  the  year  1846(1),  in  an  adminis- 
tration suit.  The  testator  in  the  canse, 
Mr.  Thomas  John  Fentham,  by  his  will, 
dated  the  12tb  of  September  180S,  among 
other  bequests  made  the  following : — I 
also  give  to  each  of  my  sud  five  daughters 
400f.  per  annum,  to  be  payable  half- 
yearly,  during  the  term  of  their  natural 
lives ;  and  after  their  respective  decease,  I 
give  the  same  to  their  children  respec- 
tively, share  and  share  alike,  such  chil- 
dren not  to  be  entitled  to  more  than  their 

(1 )  Hedges  o.  Hsrpar,  9  B«av,  479. 
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deceased  parent's  share ;  and  in  case  any 
or  either  of  my  laid  daughters  shall  die 
without  iira^'  then  I  direct  each  annuity 
to  cease  and  611  into  the  residue  of  my 
estate."  And  the  testator  gave  his  resi- 
duary real  and  personal  estate  to  trustees, 
opon  trust  for  the  benefit  of  his  son, 
Thomas  John  Fenthom,  and  his  children, 
in  manner  therein  mentioned,  and  in  default 
of  his  issue,  upon  trust  to  pay  the  rents, 
issues,  dividends  and  profits  of  the  same 
hereditaments  and  premises  and  personal 
estate,  unto  and  amongst  his  five  daugh- 
ters, share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants ;  and  in 
ease  any  of  his  said  daughters  should  be 
then  dead,  leaving  issue,  such  issue  to  be 
entitled  to  their  deceased  parent's  share, 
to  take  aa  tenants  in  common,  and  not  aa 
joint  tenants,  with  benefit  of  survivonhip 
in  case  of  no  issue. 

Other  passages  than  those  set  out  above 
were  relied  upon  in  the  argument,  as  indi- 
cating the  intention  of  the  testator,  and 
those  passages,  together  with  the  argu- 
ments founded  upon  them,  are  dealt  with 
by  Lord  Justice  Turner  in  his  judgment. 

The  testator  died  in  December  1808, 
leaving  his  son,  Thomas  John  Fenthara, 
vho  died  in  1848,  without  issue,  and  five 
daughters,  namely, — 1.  Mary  Ann  Hedges, 
who  died  in  1857,  leaving  two  children, 
who  with  their  children,  were  the  appel- 
lanta  on  the  present  occasion ;  2.  Char- 
lotte Hedges,  who  was  still  living,  and  who 
had  one  child,  also  an  appellant ;  3.  Ann 
Bainbridge,  who  died  in  1856,  having  had 
children,  who  all  died  in  her  lifetime ;  4. 
Elisabeth  Ball,  who  died  in  1845,  having 
also  had  children  who  died  before  her; 
5.  Penelope  Milboume,  who  died  in  1853, 
without  having  had  any  issue. 

In  this  state  of  circumstances,  the  Master 
of  the  Rolls  had  decided  that,  according  to 
the  true  constraetion  of  the  bequest  in  the 
testator's  will  contained,  of  the  annuities 
of  400/.  to  each  of  his  daughters  and  their 
children,  each  of  the  testator's  daughters, 
Mrs.  Mary  Ann  Hedges,  Mrs.  Charlotte 
Hedges,  Mrs.  Ann  Bainbridge  and  Mrs. 
Penelope  Milboume,  the  plaintiffs  (Mrs. 
Ball  being  dead),  became  entitled  to  an 
annuity  of  4002.  for  her  life,  and  that  upon 
the  decease  of  each  of  the  plaintiffs,  leav- 


ing any  child  or  children  living  at  her 
decease  respectively,  the  annuity  of  her  so 
dying  would  vest  in  her  child  or  children 
respectively,  if  more  than  one,  equally  to 
be  divided  between  them  for  his,  her,  or 
their  life  or  lives  respectively  only,  and 
that  upon  the  death  of  such  child,  the 
annuity  or  portion  of  the  annuity  so  vested 
in  him  or  her  respectively,  would  fall  into 
the  residue  of  the  testator's  personal  estate. 
Mrs.  Ball  being  dead,  without  leaving  issue, 
sufficient  money  to  answer  the  four  annui- 
ties was  invested  in  consols  to  four  sepa- 
rate accounts  in  trust  in  the  cause.  Since 
the  date  of  and  pursuant  to  the  decree,  the 
capital  of  the  annuities  of  Mrs.  Milboume 
and  Mrs.  Bainbridge  had  been  divided 
between  the  residuary  legatees.  Mrs.  Mary 
Ann  Hedges  lately  died,  and  her  children 
and  the  children  of  Charlotte  Hedges  ap- 
pealed from  the  decree  at  the  Rolls,  so  far 
as  regarded  the  two  annuities  to  their 
mothers ;  and  the  petition  was  afterwards 
amended  so  as  to  include  the  annuities 
given  to  Mrs.  Ball  and  Mrs.  Bainbridge. 
The  petition  of  appeal  prayed  a  declara- 
tion, that  according  to  the  true  construc- 
tion of  the  will,  the  several  annual  sums 
of  4002.  each  were,  subject  to  the  respec- 
tive life  interests  therein  of  each  of  the 
testatorfs  daughters,  perpetual  annuities, 
determinable  only  as  to  the  annuities  of 
each  such  daughter  upon  her  death  with- 
out leaving  a  child  or  other  issue  her  sur- 
viving ;  and  that  if  necessary,  such  order 
might  be  made  respecting  the  payment  or 
distribution  of  the  capital  stock  set  apart 
for  the  payment  of  the  annuities,  as  the 
Court  should  think  fit. 

The  case,  on  appeal,  was  elaborately 
argued,  the  appellants'  counsel  contending 
that  the  capital  of  the  annuities  vested  in 
them  absolutely ;  while,  for  the  respon- 
dents, the  residuary  legatees,  and  the  ad- 
ministrator of  one  of  them,  it  was  insisted 
that  the  decision  of  the  Master  of  the  Rolls 
was  correct,  in  declaring  that  the  annuities 
to  the  ehildren  of  the  daughters  was  for 
life  only. 

Mr.  Roundell  Palmer  and  Mr,  Dean, 
in  support  of  the  appeal,  cited— 
Savci-y  V.  Dyer,  Amb.  139. 
Stokes  V.  Heron,  12  Ct.  &  F.  161. 
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Pot/«r  T.  Baker,  13  Beav.  273 ;  s.  c. 

15  ibid.  489  ;  21  Law  J.  Rep.  (n.s.) 

Chanc.  11. 
Pau)$on  T.  Pawton,  19  Ibid.  146 ;  b.  e. 

28  Law  J.  Rep.  (n.s.)  Chanc.  954. 
jSr«rr  T.  the  Middlesex  Hospital,  2  De 

Gex,  M.  &  G.  576 ;  a.  o.  2S  Law  J. 

Rep.  (n.b.)  Cbanc.  366. 

Mr.  LUyd  and  Mr.  Hi^houu,  the 
mpondents,  relied  on— 

Inuee  T.  Mitchell,  9  Ves.  212. 
Brandon  v.  £raiufon,  2  WUb.  14. 
Jtobinson  t.  Hmt,  4  Bear.  450. 
Blewitt  y.  Robert*,  Cr.  &  Ph.  274 ; 
B.  e.  10  Law  J.  Rep.  (n.b.)  Chanc. 
342. 

Yates  V.  Maddan,  3  Mac.  &  G.  582 ; 
•.c.  21  Law  J.  Rep.  (n.s.)  Chanc.  24: 
reversing  16  Sim.  613;  18  Law 
J.  Rep.  (h.s.)  Chanc.  SIO. 

LeU  T.  RandaU,  3  Sm.  &  G.  88 ;  s.  c. 
24  Law  J.  Rep.  (N.a.)  Chanc.  708. 

July  26.  —  Lord  Justics  Turmeb.  — 
This  18  an  appeal  from  an  ofder  in  thit 
cause  made  many  years  ago  by  the  late 
Lord  Langdale,  when  Master  of  the  Rolls. 
The  question  which  is  raised  by  the  appeal 
is,  whether  certain  annuities,  or  annual 
sums  of  4002.,  given  by  the  will  of  Thomas 
Fentfaam,  the  testator  in  the  cause,  to  his 
five  daughters  for  their  lives,  and  after 
their  deaths  to  their  children,  are  pven  to 
the  children  for  their  lives  only  or  in  per- 
petuity. Lord  Langdale  held  that  the 
children  took  these  annuities,  or  annual 
Bums,  for  their  livea  only.  The  appellants 
iuBist  that  they  were  given  to  the  children 
in  perpetuity.  Questions  of  this  nature, 
like  idl  other  questions  arising  on  wills, 
depend  on  the  intention  of  the  testator  to 
be  derived  from  the  words  of  the  will ; 
not  of  course,  as  I  understand  the  law, 
that  the  decisions  of  the  Courts  are  to  be 
governed  by  the  strict  literal  interpretation 
of  the  words,  hut  in  the  sense  that  the 
Courts  are  to  gather  it,  not  by  speculadon 
or  conjecture  as  to  what  the  testator  may 
have  intended,  but  by  a  sound  and  reason- 
able construction  of  the  words  that  he  has 
used.  In  determining  Uie  question  before 
us,  we  must  therefore,  in  the  first  place, 
cardhlly  examine  the  dispositions  ik  this 


will.  The  testator,  after  devising  all  lili 
real  and  personal  estate  to  tnuteea,  and 
after  making  some  specific  bequesta  of  a 
part  of  his  personal  estate  not  material  to 
the  present  question,  proceeds  thus *'  I 
also  give  to  each  of  my  five  daughteis 
400i.  per  annum,  to  be  payable  half-yeaily, 
during  the  term  of  their  natural  lives ;  and 
after  their  respective  decease  I  |pve  the 
same  to  their  children  respectively,  ihira 
and  share  alike,  such  chiUtren  not  to  be 
entitled  to  more  than  their  deceased  parent's 
share,  and  in  case  any  or  either  of  my  said 
daughters  shall  die  without  issue,  then  I 
direct  such  annuity  to  cease,  and  fall  into 
the  residue  of  my  estate."  Then  there  ii 
a  bequest  to  Mr.  Benjamin  Pamell,  of  an 
annuity,  or  sum,  of  bOl.  per  annum  for  his 
life,  and  another  bequest  to  hisuaterAno, 
at  Soley  Hall,  of  bOl,  per  annum  during 
her  life.  Then  there  follow  Uieae  words: 
*'  I  fpve  to  John  Fentbam's  widow,  now 
living  with  her,  the  sum  of  2Ql.  per  ao- 
nnm,  to  be  payable  quarterly"  (not  Baying 
for  her  life).  "I  give  to  Mrs.  Hetealf 
the  sum  of  20/.  per  annum,  to  be  payable 
quarterly"  (not  saying  for  her  life).  "I 
give  to  Mrs.  Britain  the  sum  of  20f.,  pay- 
able quarterly"  (not  saying  for  her  life), 
"such  last  mentioned  annuity  to  be  pay* 
able  only  to  themselves,  and  not  to  be  sub- 
ject to  the  debts,  controul  or  engagements 
of  their  present  or  any  future  husbanda." 
There  follows  then  a  number  of  pecuniary 
legacies,  which  it  is  not  material  to  men- 
tion, and  then  there  is  a  gift  of  all  the  rest, 
residue  and  remainder  of  the  testator's 
freehold  and  copyhold  messuages  and  lands, 
and  so  on,  and  personal  estate,  except  the 
household  furniture.  As  to  the  residue, 
he  says,  "  I  give,  devise  and  bequeath  the 
same  to  the  trustees  on  the  trusts  after- 
wards declared  of  and  concerning  the  same.' 
Then  there  follow  directions  to  pay  the 
rents,  income  and  profits  to  the  son,  Tho- 
mas John  Fentham,  for  his  life,  and  after 
his  decease  in  trust  for  the  benefit  of  the 
children ;  and  among  other  trusts  there 
are  these:  the  children  are  to  take  at 
twenty-one,  and  so  on ;  and  if  any  or 
either  of  such  children  slwU  happen  to  die 
under  the  age  of  twenty-one  years,  leaving 
no  issue,  then  "  I  do  hereby  will  and  direct 
that  the  shaie  or  shares  of  him,  her  n 
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tbnn,  to  dying  nndesr  the  age  of  twenty- 
one  jean  withont  ieaue,  shall  go  to  and  be 
•qauly  divided  amongit  the  lunriron  of 
them,  if  more  than  one,  and  if  but  one  of 
them  ihall  inrrive,  then  I  do  hereby  will 
and  devise  the  same  premtsea  unto  auch 
only  child  at  his  or  her  age  of  twenty-one 
yeaia ;  but  in  case  any  of  auch  children  ao 
dying  under  the  age  of  twenty-one  years 
■hall  leave  any  iaaue,  then  auch  issue  shall 
have  his  or  her  father's  or  mother's  share 
divided  between  them,  share  and  share 
alike."  Then  there  follow  other  provisions 
about  the  children,  including  a  provision 
Aat  in  the  event  of  there  iMing  no  chil- 
dren  of  the  son,  he  gives  it  to  the  daugh- 
ters ;  and  in  case  any  of  the  daagfatera 
than  then  be  dead  leaving  issue,  sneh  issue 
to  be  entitled  to  their  deceased  parent's 
share,  to  take  as  tenants  in  common,  and 
not  as  joint  tenants.    Then  there  follows 
a  power  to  lay  out  and  invest  all  the  pro- 
perty in  the  purchase  of  freeholds  or  copy- 
holds, with  a  proviso  and  condition  "  that 
tiie  respective  person  and  persons  to  whom 
the  possession  of  the  freehold  and  copy- 
hold hereditaments    and  premises  and 
personal  estate  shall  descend  and  come 
by  virtue  of  this  my  will,  shall  and  do 
apply  the  rents  and  profits  thereof  in 
the  first  place  in  payment  of  the  several 
annuities  tbereinbefiiTe  given  by  me." 
Then  there  follows  the  usual  power  to 
appoint  trustees,  with  a  direcHon— "  That 
when  and  so  often  as  any  such  trustee  or 
trustees  shall  be  so  nominated  or  appointed 
as  aforesaid,  all  and  singular  the  said  free- 
hold and  copyhold,  leasehold,  annuities  or 
yearly  sums,  stocks,  funds,  securities,  and 
oAer  the  trust  premises  Irhich  shall  be 
then  vested  in  the  trustees  or  trustee  for 
the  dme  being,  shall  thereupon  be  assigned 
to  the  new  trustees."  That  is  all  that  there 
is  to  be  fonnd  in  the  provisions  of  this  will. 
The  principal  disposition  on  which  the 
question  b^bte  na  depends  is,  of  eomse, 
that  by  which  these  annuities  or  annlial 
sums  are  given.  That  provbion  is  divirible 
into  three  parts :  first,  the  gift  of  the  an- 
nual suma  to  the  daughters ;  secondly, 
the  gift  of  the  annual  sums  to  their  chil- 
dren ;  and,  thirdly,  the  gift  ovpr  in  the 
event  of  their  dying  without  issue.  It 
may  be  observed  that,  as  to  the  pft  to 
the  daughters,  what  is  given  to  each  of 
New  Bnm,  XXTtL— OnAsa 


them  Is  described  at  the  sum  of  400^  per 
annum.  In  some  eases,  perhaps,  there  may 
be  a  distincdon  between  the  gift  of  a  cer- 
tain sum  per  annum  and  the  gift  of  an 
annuity ;  tiie  term  annuity  having  by  usage 
acquired  somewhat  more  of  relation  to 
an  interest  limited  by  the  duration  of  life, 
than  the  term,  a  sum  certain  per  annum. 
But  if  any  such  distinction  could  in  any 
case  be  made,  I  think,  upon  the  context 
of  the  will,  it  could  not  be  maintained 
here;  for  these  very  annual  sums  of  400/. 
are  called  by  the  testator  "annuities"; 
and  in  other  parts  of  the  will,  **  other  an- 
nual suma"  are  likewise  so  designated. 
The  flnt  part  of  the  disposition,  therefor^ 
does  not  seem  to  me  to  have  any  importuit 
bearing  on  the  question  before  vs.  The 
second  part  of  the  disposition  is  as  follows : 
*— "And  after  their  respective  decease  I 
give  the  same  to  their  children  respectively, 
share  and  share  alike."  The  testator,  it  is 
to  be  observed,  in  the  first  part  of  the 
disposition  had  aggregated  the  five  annui- 
ties of  4001. ;  he  here  separates  them  ;  the 
separation  is  effected  by  the  words  "re- 
spective" and  "  respectively."  In  consi- 
dering this  part  of  the  disposition,  I  am 
satisfied  that  what  the  testator  intended 
by  it  was  no  more  nor  less  Uwn  this^  that 
on  the  death  of  each  daughter  the  4O01, 
which  she  took  for  life  should  go  to  her 
children,  and  should  go  to  them  share  and 
share  alike.  These  words,  "shareand  share 
alike,"  were  much  commented  on  in  the 
ai^ument.  It  was  argued  that  the  children 
were  to  take  equal  interests,  and  the  chil- 
dren of  different  ages  could  not  so  take  an 
annual  sum,  if  they  took  for  life  only,  I 
attach  no  weight  to  that  argument,  for  I 
think  that  clause  imports  no  more  than 
this,  that  the  children  were  to  divide  the 
annuity  between  them— that  they  were  to 
take  equal  shares  of  it,  but  not  necessarily 
interests  of  equal  value.  There  is,  however* 
another  observation  to  be  made  on  these 
words,  which  I  shall  presently  mention, 
and  which  seems  to  me  to  be  of  more  im- 
portance; there  follows  theae  words  this 
provision,  "  such  children  not  to  be  en- 
titled tomore  than  tbeir  deceased  parent's 
share,"  and  much  reliance  was  placed  on 
the  part  of  the  appellants  on  these  words, 
*'  their  deceued  parent'a  share."  It  was 
contended  that  these  words  imported  that 
00 
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the  children  were  to  take  the  capital  of  the 
fund  in  which  the  parents  took  the  life 
intereit ;  and  this  aignment  waa  enforced 
by  refbraice  to  other  dauaes  of  the  will,  in 
which  reference  ii  made  to  ehildren  taking 
their  parent's  share ;  but  I  think  that 
these  words  point  only  to  a  mere  ptorlsion 
for  securing  the  interests  of  the  children, 
and  that  they  refer  to  the  parent's  share  in 
the  i^gregate  of  the  five  annnities  which 
had  been  created  in  the  first  part  of  the  dis- 
position ;  I  am  not  diaposed,  therefore,  to 
attach  any  great  weight  to  this  argument 
either.  Then  we  come  to  the  third  part 
of  the  disposition,  which  is  in  these  terms  : 
— -"  And  in  case  any  or  either  of  my  said 
dangbters  shall  die  without  iasne,  tiiea  I 
direct  Bveh  annuity  to  cease  and  fall  into 
the  reiidue  of  my  estate."  It  b,  in  my 
opinion,  upon  this  clause  that  the  decision 
of  the  question  before  us  must  principally 
depend.  It  cannot,  I  think,  be  deemed 
that  the  clause  imports  that  the  annuity  of 
the  daughter  was  not  to  cease  unless  she 
died  without  isaue ;  nor  can  it,  I  think,  be 
denied  that  when  the  annuity  ceased,  it 
was  to  fall  into  the  residue  as  one  entire 
fund.  But  where  is  the  provision  that  the 
several  shares  of  the  annuities  which  the 
children  were  to  take,  if  there  were  chil- 
dren, should  fall  into'  the  residue  on  their 
deaths,  whether  with  or  without  issue  f 
There  is  an  entire  absence  of  such  a  pro- 
Tision,  and  I  cannot  but  think  that  if  the 
testator  had  intended  that  the  interests 
of  the  children  in  their  share  of  the 
annuities  should  cease  and  fall  into  the 
residue  on  the  deaths  of  the  children, 
he  would  have  expressly  so  provided 
as  he  has  provided  in  the  event  of  the 
daughters  dying  without  issue.  There 
is  tbis  further  observation  to  be  made — 
these  annuities  are  given  to  the  daughters 
expressly  for  their  lives,  but  there  is 
no  Buch  limitations  of  the  interests  of 
the  children.  Then  it  was  said,  how- 
ever, for  the  respondents,  that  there  were 
other  annual  sums  given  by  the  will,  In 
which  there  was  no  such  limitatten,  but 
those  other  annual  sums  do  not  stand  In 
contrast  with  the  express  dispositions  for 
life  immediately  preceding  them ;  and,  on 
examining  the  will,  it  will  be  found  that 
those  other  annual  sums  are  to  married 
women,  and  that  there  are  directions  con- 


nected with  them  which  of  themselves  may 
be  thought  to  point  to  a  conclusion  that 
those  are  limited  to  the  duration  of  the 
lives  of  the  annuitants.  They  seem,  how- 
eTer,  to  famish  no  a^ment  against  the 
annuitiea  of  the  children  of  the  daughters 
having  been  intended  to  be  perpetual,  and, 
looking  at  the  particular  disposition  alone, 
I  think  they  were  so  intended.  Does  the 
context  of  the  will  indicate  the  contrary? 
In  my  opinion  it  does  not.  I  think  it 
rather  in  favour  of  than  against  the  chil< 
dren  of  the  daughters,  in  reference  more 
partieulaiiy  to  ^e  provision  contained  iu 
the  clause  as  to  tiie  appointment  of  new 
trustees,  which  was  noUced  in  the  argu- 
ment. With  respect  to  the  cases  on  the 
aubjeet,  most  of  which  were  referred  to  in 
&o  coarse  of  the  argument,  I  have  care- 
folly  examined  them,  and  in  my  opinion 
none  of  them  Aimiah  any  rule  determining 
the  question  before  us,  which  must  in  my 
judgment  be  determined  on  the  terms  ci 
this  particular  will.  It  was  strongly  n^ed 
for  the  appellants  that  this  case  falls  within 
the  rule  laid  down  in  Stoka  t.  Heron. 
TVith  reference  to  funds  set  apart  for  the 
payment  of  annuities,  I  should  hesitate 
long  before  deciding  the  case  on  that 
ground.  For  the  respondents  the  cases  of 
IwuM  V.  MitcheU^  BUmH  v.  RoberU,  and 
Yatea  Maddan  were  much  relied  on; 
but  the  provisions  of  the  wills  in  those  eases 
were  very  different  from  the  provisions  in 
this  will ;  and  I  can  find  no  prindple  lud 
down  in  those  cases  which  csn  govern  our 
judgment  in  this  case.  On  the  wholes 
therefore,  with  all  proper  deference  to  the 
judgment  of  the  late  Lord  Langdale,  I 
dissent  from  the  conclasion  at  which  be 
arrived,  and  am  of  opinion,  upon  the  true 
construction  of  this  will,  that  the  children 
of  the  daughters  take  perpetual  annuities. 
I  have  the  less  hesitation  in  thus  diflferuig 
from  Lord  Langdal^  because  I  observe 
that  the  case  of  iStoJtcf  v.  Henm  was  not 
cited  in  the  ailment  before  him,  taoA  as 
the  ease  eited  before  Lord  Langdale  of 
Biewitt  T.  RoherU  vras  then  the  govemnig 
authority.  But  that  case,  as  to  the  only 
part  of  it  material  to  the  present,  has  sinoe 
been  materially  shaken,  and  certainly  it 
cannot  now  be  considered  to  have  the  same 
authority  as  it  had  when  this  case  was 
decided  by  Lord  JLaagdale.    The  order 
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imut  be  to  alter  the  declaration  in  oon- 
bnn^  irith  the  opinion  which  has  been 
pioBonaeed,  in  whidb  my  leaned  Brother 
eoDenn. 

Lord  Justice  Knioht  Bhucb.— I  agree 
in  my  learned  Brother's  construction  of 
the  will  under  consideration,  nor  perhaps 
•bould  I  have  Uiought  the  point  one  of 
difficulty,  but  for  the  opinion  of  Lord 
LsDgdale,  Dissenting  as  I  do  from  that 
opinion,  I  am  not  persnaded  that  his 
Iiordship's  decision  would  have  been  what 
it  was,  if  all  that  has  been  discussed  and 
decided  sincei  had  been  diseossed  and 
decided  before  that  year.  I  do  not,  how- 
erar,  aay,  that  in  the  year  1846  I  should 
not  have  interpreted  the  will  before  us  aa 
I  now  interpret  it. 

At  the  close  of  the  judgment  counsel 
stated  that  there  were  other  points  to  be 
decided,  namely,  what  was  the  real  effect 
of  the  words  in  the  limitation  over,  "  in 
case  either  of  ray  said  daughters  shall  die 
without  issue,"  and  whether  the  children 
of  daughters  took  absolute  vested  interests 
OD  their  birth,  or  subject  only  to  the  con- 
tingency of  their  surrivmg  Uieir  parents. 
The  a^ument  on  these  points  was  post* 
poned. 

July  31.— J/r.  Llogd  and  Mr.  Hehhoute 
aigued  that,  inasmu^  as  the  words,  "if 
either  of  my  said  daughter*  shall  die  with- 
ont  issue,"  would,  if  used  with  regard  to 
real  estate,  have  given  an  estate  tail  by 
implication  to  the  daughters  themselves, 
tbey  would  confer  an  absolute  interest  in 
personal  property,  and  cited  Simmons  v. 
SmmoM  (2)  and  Oreen  v.  Ward  (3), 
Further,  that  if  the  words  did  not  refer  to 
a  general  failure  of  issue,  but  to  the  failure 
of  the  objects  of  the  preceding  gifts,  the 
r^onal  construction  would  be,  **  if  there 
iball  be  no  children"  j  and,  therefore,  that 
if  a  child  were  bom  he  <a  ihe  took  abso- 
lutely, mbjeet  only  to  his  or  her  interest 
being  partially  divested  in  fiivonr  of  after- 
born  children — Kimberlg  v.  Tew  (4)  and 
WtttMOH  T.  Watton  (5). 

(3)  8  Sim.  23 ;  K.  c.  5  Law  J.  Rep.  (if -s.)  Cbaoe. 
198. 

(S)  I  Rnu.  362 ;     e.  4  Lsw  3.  Rep.  Chsae.  99. 
(«>  4  Dro.  ft  W.  It9. 
(5)  11  She.  73. 


Mr.  Rounded  Pdlnar  and  Mr,  Dea» 
contended  that  the  testator's  meaning  was, 
that  only  the'issue  living  at  their  parenta* 
death  should  take.—- They  relied  upon— 

Pinhurif  v,  Elkin,  1  P.  Wms.  563. 

Wilkituon  v.  South,  7  Term  Rep.  555. 

Trotter  v.  Oswald,  1  Cox,  317. 

S  Jarman  <m  Wms,  444. 

Lord  Justick  Knioht  Brdck  said,  that 
the  first  question  was  whether  the  terms 
in  which  the  annuities  were  given  over 
gave  an  absolute  interest  to  the  daughters. 
The  cases  in  which,  after  previous  gifts  not 
carrying  an  estate  tail  or  absolute  interest, 
reference  to  the  issue  had  been  held  to 
convert  the  previous  limited  interest  into 
an  estate  tau,  Or  absolute  interest,  were 
decided  upon  the  principle  of  effectuating 
the  intenUon  of  uie  testator  as  deduced 
from  the  whole  instrument.  In  his  Lord- 
ship's opinion,  it  was  plain  from  the  whole 
of  the  gift  in  the  present  case,  whether 
considering  it  affected  or  not  by  the  con- 
text, that  it  would  disappoint  the  intention 
of  the  testator  to  hold  that  an  absolute 
interest  was  given  to  the  daughters.  The 
next  question  was,  whether  there  was  any 
gift,  other  than  the  residuary  gift,  in  favour 
of  the  children  of  a  daughter  who  should 
die  without  leaving  issue,  and  for  which 
Mr.  Lloyd  and  Mr.  Hobhouae  contended ; 
and  his  Lordship  was  of  opinion  that,  as 
plunly  as  if  the  testator  had  spoken  ac- 
cording to  all  the  rules  of  grammar,  and 
all  the  forms  of  conveyancing,  he  did  not 
mean  to  give  any  share  to  any  child  or 
issue  of  a  daughter  who,  having  had  or 
having  not  had  a  child,  should  die  without 
leaving  issue.  Therefore,  the  capital  of 
those  daughters  who  had  died  without 
leaving  issue  fell  into  the  residue,  if  not 
hy  way  of  gift,  yet  by  the  absence  of  gift. 

LoBD  Justice  Turner  was  of  the  same 
opinion  with  re£erenoe  to  the  daughters' 
interests.  He  considered  it  impossible  to 
hold  that  an  absolute  interest  was  given  to 
them  by  this  clause  consistently  with  the 
gift  of  the  residuary  estate  in  a  subsequent 
part  of  the  will,  where  the  residue  was 
given  to  the  daughters  themselves,  on 
ihilure  of  the  children  of  the  testator's 
son.  As  to  the  question  whether  an  abso- 
lute interest  was  given  to  the  children,  or 
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one  contingent  on  their  snrriTing  their 
parents,  his  opinion  was  not  so  clear  as 
that  of  his  learned  Brother,  but  on  the 
whole,  be  thought  his  learned  Brother's 
was  the  correct  construction.  Looking  at 
the  whole  context  of  the  will,  and  the 
general  nse  of  the  woxd  "issue"  (which 
-was  used  throughout  aa  '*  children"),  he 
thought  that  there  waa  no  intention  that 
the  children  should  take  such  an  interest 
as  would  prevent  their  share  falling  into 
the  residue,  in  case  of  their  death  in  thdr 
parents'  lifetime. 


Stockbroker  —  R^hte  of  CretUtore 
Breach  of  Duty. 

A  eloek  and  share  broker  of  the  eitg  of 
Loudon  gave  a  bond  to  the  corporation  for 
the  due  performance  of  his  office ;  he  appro- 
priated to  his  own  lue  large  sums  of  money 
intrusted  to  him  for  investment.  After  his 
deeeasef  upon  a  claim  filed  by  a  simple 
contract  oreditor^-— Held,  that  the  defrauded 
creditors  had  no  priority  by  virtue  of  the 
bofid;  and  that  the  amount  due  upon  eueh 
bond  was  equitable  assets  for  the  benefit  of 
all  the  creditors  {\). 

This  claim  was  filed,  by  Henry  Samuel 
Nush,  on  behalf  of  himself  and  the  other 
creditora  of  Edward  Newton  Bryant,  de. 
ceased,  against  Ann  Bryant,  his  widow  and 
executrix,  to  obtain  payment  of  a  debt  of 
9411.  St.,  with  interest  and  costs ;  and  in 
default  thereof,  for  the  realization  of  his 
real  and  personal  estates,  and  for  a  distri- 
bution of  the  proceeds  among  the  unsatis- 
fied creditors. 

£.  N.  Bryant  was  a  stock  and  share 
broker  of  the  city  of  London  ;  he  was  duly 
admitted,  on  the  20th  of  May  1887>  by 
Uie  corporation. 

The  6  Anne,  c.  16.  provides  that  all  per- 
sons who  should  act  as  broken  within  the 
city  of  liOndon  and  liberties  thmof  should 
from  time  to  time  be  admitted  so  to  do  by 
the  Court  of  the  Mayor  and  Aldermra  of 
tiie  city  for  the  time  being,  under  such 

(1 )  See  TayloK  «.  FluBer,  S  M.  ft  8.  ML 


restrictions  and  limitations  for  their  honest 
and  good  behaviour  as  that  Court  shoold 
think  fit  and  reasonable ;  and  that  they 
should,  upon  such  their  admission,  pay  to 
the  Chamberiain  of  the  city  for  the  time 
being  the  sum  of  40*.  (since  increased  bj 
32.),  and  should  also  yearly  pay  the  son 
of  40i.  (since  increased  by  82.)  upoa  dw 
S9th  of  September  in  every  year. 

Section  5.  provides  that  eveiy  penm 
who  shall  act  aa  a  broker,  without  haviag 
been  so  admitted,  shall  forfeit  a  snm  of 
251.  This  sum,  by  the  57  Geo.  3.  e.  li., 
is  increased  to  1002. 

The  Court  of  Aldermen  have  from  time 
to  time  made  rules,  orders  and  r^nlatioM 
under  the  6  Anne,  c.  16,  and  those  now  in 
force  were  made  in  the  year  1818,  and  they 
|vovide  for  the  increase  of  the  penalty  ia 
the  bond  to  be  entered  into  by  brokers  to 
1,0002.,  with  two  sureties  in  2601.  each. 
Iliese  bfflids  etrntain  vaiioua  conditiau, 
intended  to  -protect  the  puUic  againM  fimd 
or  deceit,  and  for  enfordng  &  due  and 
fkithful  performance  by  the  brokers  of  the 
duties  attached  to  such  office  and  employ- 
ment. 

E.  N.  Bryant,  on  his  admission  as  a 
broker,  executed  the  usual  bond,  one  of 
the  conditions  of  which  was,  to  well  snd 
faithfully  execute  and  perform  the  office 
and  employment  of  a  broker,  withoat 
fraud,  covin  or  decttt. 

This  bond  was  accompanied  by  the  bonds 
of  two  sureties  for  3502.  each,  conditioaed 
to  be  void  on  E.  N.  Biyant  duly  potiinm- 
ing  the  office  of  broker. 

£.  N.  Bryant,  by  his  wiU,  dated  the 
25th  of  November  1856,  gave  the  whole 
of  his  real  and  personal  estate  to  his  wife, 
her  heirs,  executors,  administrators  and 
assigns,  for  her  own  benefit ;  and  be 
pointed  her  his  executrix,  and  she  proved 
the  will  as  for  property  uuder  4,000i. 

The  testator  died  shortly  after  making 
his  will.  It  was  soon  afterwards  ascer- 
tained that  he  had  mis^ipropiiated  large 
anms  of  money  intrusted  to  him  for  invest- 
ment. 

A  petition  waa  accordingly  preaoitcd  to 
the  mayor  and  aldermen  of  the  dty  of 
London  by  one  of  the  sufferers,  maikiDg 
various  allegations  of  fraud  and  deoeat 
against  E.  N.  Bryant,  and  praying  that  iha 
bonds  might  be  enfoned. 
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The  petfdon  wag  taken  Into  oonsldera- 
tftm  by  the  Conrt  of  Aldermen,  and  an 
action  was  commenced  against  the  execu- 
trix ;  hut  as  other  petitions  had  been  pre- 
■entedit  was  not  proceeded  with,  as  it  was 
considered  more  advisable  to  make  a  claim 
in  this  suit. 

Upon  the  cause  being  heard,  on  the  21st 
of  February  1857,  a  reference  was  directed 
to  the  chief  clerk,  who,  by  his  report, 
eertifled  that  the  only  spedalty  debt  was 
that  clauned  by  the  city  for  1,0001.  and 
interest;  and  that  the  simple  contract 
debts  of  the  testator  amounted  to  21,016^. 
10s.  4d. 

It  was  stated  that  the  practice  of  the  dty 

of  London  in  similar  cases  had  been  inva- 
riably to  make  an  equitable  distribution  of 
the  money  recovered  on  the  bond  amongst 
those  who  had  petitioned  the  Court  of 
Aldermen,  and  made  known  their  re- 
specdve  complaints  against  the  defaulter ; 
and  the  question  now  raised  was,  whether 
they  ought  still  to  be  permitted  to  receive 
and  distribute  the  sum  now  claimed  in  the 
same  manner  as  heretofore. 

Mr.  LUij/d  and  Mr.  Sheffield,  for  the 
^aintiflT.— The  bond  given  to  the  city  does 
not  give  any  preference  to  the  defrauded 
creditors  ;  they  cannot  divide  the  proceeds 
of  the  bond,  and  claim  to  participate  with 
the  other  simple  contract  creditors  of  the 
deceased.  They  have  been  guilty  of  laches 
in  not  seeing  that  their  money  was  duly 
invested,  and  can  have  no  claim  to  a  double 
^vidend— ilf  j<cA«/Ao»  v.  Piper  (2). 

Mr,  PoUett,  for  the  creditors. 

Mr.  BaggtMay. — The  city  of  London 
are  trustees  of  the  bond  for  those  defrauded 
by  the  Ivoker.  They  have  always  distri- 
biUed  tbe  ftind  among  the  persons  defraud- 
ed. The  bond  is  taken  to  secure  the  per- 
formance of  a  public  duty,  and  the  autho- 
rity to  take  it  must  be  considered  as  not 
having  been  given  without  a  jurisdictiott 
respecting  its  ^tplioation  and  division. 

Mr.  W,  D.  Lewitt  for  Ann  Bryant,  the 
executrix. 

(S)  8  Sim.  64;  he.  S  Law  J.  Rep.  (v.s.)  Chino. 
3M. 


The  Hastu  or  the  Rous.— This  ques- 
tion is  new.  It  would  seem,  however,  that 

the  city  could  only  take  the  penalty  for 
the  benefit  of  the  creditors  generally ;  they 
would  then  have  to  distribute  it  as  general 
assets,  and  not  merely  among  those  credi- 
tors who  have  suffered  from  the  default  of 
the  deceased.  I  will,  however,  consider 
the  case  before  I  finally  decide. 

May  22. — The  Master  ov  the  Roils. 
—The  sum  due  on  the  forfeited  bond  must 
be  dealt  with  as  equitable  assets,  and  made 
available  for  the  creditors  at  lar^.  No 
exclusive  benefit  was  conferred  upon  the 
creditors  in  consequence  of  the  malprac- 
tices of  the  deceased  in  his  character  of 
broker.  I  shall  make  a  declaration  accord- 
ingly. The  costs  of  the  city  of  London, 
and  of  the  proceedings  in  chambers,  must 
be  paid  out  of  the  estate. 


Ju"e^3.} 

Appointment — Fir$t  Ctnuina— Unequal 
Division, 

A  testator  directed  hie  trustee  *'  to  divide 
an  estate  among  his,  the  testator's,  first  cou- 
sins, as  he,  in  his  discretion,  might  think 
proper,  by  dividing  the  whole  equallg  among 
them,  or  between  two  or  more,  or  giving  the 
whole  to  any  one  for  such  estates  and  in- 
terests,  and  subject  to  such  conditions  and 
limitations,  as  he  should  think  proper":-^ 
Held,  that  the  tnutee  had  a  power  of  selec- 
tion onlgt  and  that  if  he  appointed  to  more 
than  DM,  he  must  do  so  eqnaUg  among 
them. 

David  M'Intoah,  by  his  will,  dated  the 
6th  of  December  1841,  said,  "  I  give,  de- 
vise and  bequeath  unto  my  uncle,  James 
M'Intosh,  and  to  Timothy  Tyrrell,  all  my 
real  and  personal  estates  and  effects  what- 
soever and  wheresoever,  to  hold  the  same 
unto  them,  their  heirs,  executors,  adminis- 
trators and  assigns,  according  to  the  nature 
tiiereof,  in  the  first  place,  to  pay  and  satisfy 
thereout  all  my  just  debts,  funeral  and  tes- 
tamentary  expenses ;  and  subject  thereto, 
I  direct  dut  they  and  the  sniTivor  of  them 
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will  divide  the  same  among  my  flnt  eou- 
■ins,  as  they  or  he  may,  «»  their  mcmi- 
trouled  discretion,  think  proper,  by  dividing 
the  whole  equally  among  them,  or  between 
two  or  more  of  them,  or  giving  the  whole 
to  any  one  of  them,  and  for  lueh  estate 
or  estates,  interest  or  interests,  and  with, 
under  and  subject  to  such  powers,  discre- 
tions and  limitations  as  my  sud  trnttera 
or  trustee  may  think  proper,  so  that  the 
same  are  in  favour  of  some  one  or  more  of 
my  said  first  cousins,  or  their  descendants. 
And  I  do  hereby  appoint  James  Mcintosh 
and  Timothy  Tyrrell  executors  of  this  my 
will." 

The  testator  died  on  the  7th  of  January 
1856 ;  the  will  was  proved  by  T.  Tyrrell, 
the  only  surviving  executor. 

By  a  deed-poll,  under  the  hand  and  seal 
of  T.  Tyrrell,  dated  the  Srd  of  April  1866, 
after  reciting  the  &cts  as  to  the  state  of  the 
testator's  &mily,  and  reciting  that  the  said 
T.  Tyrrell,  in  exercise  of  the  trust  and 
discretion  reposed  in  him  by  the  testator's 
will,  had  determined  to  make  such  pro- 
vision out  of  the  real  and  personal  estate 
as  was  thereinafter  declared  in  favour  of 
the  first  cousins  of  the  testator  thereinafter 
named,  and  in  exclusion  of  all  other  such 
first  cousins,  and,  subject  thereto,  to  give 
the  whole  of  the  testator's  real  and  per- 
sonal estate  to  the  testator's  first  cousin, 
David  M'Intosh  absolutely ;  he.  T.  Tyr- 
rell, directed  that  several  sums  and  an- 
nuities should  be  paid  to  some  of  the 
testator's  first  cousins,  and  that  other 
sums  should  be  settled  on  other  of  the 
first  cousins  and  their  issue,  and  that  the 
residue  of  the  real  and  personal  estate  of 
the  testator  charged  with  the  several  pay- 
ments should  go  and  belong  to  David 
M'Intosh,  his  heirs  and  assigns  for  ever. 

This  suit  was  instituted  on  the  9th  of 
December  1856;  and  by  a  deed-poll,  dated 
the  6th  of  April  1857.  T.  Tyrrell  appointed 
all  the  real  and  personal  estate  of  the  tes- 
tator to  David  M'Intosh  absolutely ;  and 
he  declared  that  he  would  stand  possessed 
of  such  real  toA  personal  estates  in  trust 
for  David  M'Intosh  accordingly,  hut  sub- 
ject to  a  proviso  that  this  appointment 
should  be  without  prejudice  to  the  deed- 
poll  of  the  Srd  of  April  1856,  if  valid,  and 
that  it  ehould  operate  only  in  case  the  first 
deed-poll  ahouU  be  dedsrad  by  the  decree 


of  the  Court  to  be  wholly  or  to  •ome  extent 

invalid. 

The  bill  was  filed,  by  John  Egerton 
Ward  and  ChrisUana  Ryder,  his  wife,  in- 
sisting that  the  division  made  by  the  first 
deed-poll  was  invalid,  as  not  being  autho- 
rixed  or  directed  by  the  will.  * 

Mr.  R.  Palmer  and  Mr.  W.  D.  Lewis, 
for  the  plainUA.— The  question  is,  whether 
the  wo^  "  equally"  governs  both  the  first 
brandies  of  the  directory  clause  of  the 
power,  or  whether  it  is  confined  to  two 
alone.  It  is  difficult  to  understand  why 
the  testator  should  take  away  the  power 
of  appointing  equal  shares  if  all  the  first 
cousins  were  included,  but  give  it  if  some 
of  them  should  be  excluded  and  othen 
included;  ud,  thnefore.  unless  he  ex- 
pressed that  dearly,  it  would  not  be  inferred 
by  any  intendment  that  it  was  not  neee»* 
sary.  The  two  clauses,  however,  are  grano- 
matically  connected,  "  by  dividing  the 
whole  equally  amongst  them  or  between  two 
or  more  of  them."  The  word  '*  equally  " 
belongs  to  the  verb  divide,  and  qualifies 
both  the  case  of  its  being  amongst  them 
all,  and  the  case  of  its  being  between  two 
or  more.  In  that  view  the  plaintiffs  would 
be  entiUed  to  a  decree  for  the  administra- 
tion of  the  estate,  unless  the  second  ap- 
pointment, made  pendeuU  Ute,  should  be 
considered  more  valid,  and  to  exclude  the 
plaintiff's  interest. 

Mr.  LUtyd  and  Mr.  RodweU,  tat  the 
defendant  T.  Tyrrell,  endeavoured  to  sup- 
port the  first  deed.  The  general  intention 
of  the  testator  should  leave  an  nncon- 
trouled  discretion  in  the  division.  The 
subsequent  words  were  rather  in  exposition 
than  in  limitation  of  the  discreUon  given. 
The  words  "to  all  equally"  would  entirely 
exclude  the  notion  of  giving  different  estates 
to  the  defendants;  hut  the  testator  himself 
says,  "for  such  estates  and  interesU,  and 
subject  to  such  powers  as  the  trustees  might 
think  proper."  The  very  wordi^  there* 
fbre,  indicated  inequality.  The  number^ 
as  well  as  the  interest  of  the  defiendanU 
was  dependent  upon  the  trustee's  exercise 
of  the  discretion.  The  word  "  equally," 
therefore,  did  not  controul  the  verb  divide, 
since  it  would  he  inconsistent  with  the 
limiutions  of  difiiszent  etUtes  and  intereaU 
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In  favour  of  the  first  coodns  or  tlieir  de- 
•eendanta ;  an  appointment,  therefore,  to 
one,  who  died  to-morrow,  for  life,  with 
remainder  to  another,  would  directly  pro- 
duce inequality.  The  word  "  equally," 
therefore,  cannot  govern  the  whole ;  should 
the  first  appointment  be  inTalid,  the  second 
is  good,  and  its  being  made  pendente  Ute 
is  immaterial,  as  the  exiatence  of  the  suit 
does  not  destjroy  the  power. 

The  Mabtkr  of  the  Rolu.— It  ia  not 
the  province  of  the  Court  to  make  the  will 
of  a  testator  rational ;  it  hat  only  to  ex- 
pound it  where  there  is  any  ambiguity, 
and  however  capricious  his  expresaions 
may  be,  if  it  is  not  contrary  to  law,  this 
Court  must  carry  it  into  effect.  The  object 
of  the  testator  would,  apparently,  have 
been  better  accomplished  if  he  had  given 
to  the  trustee  the  most  uncontrouled  dis- 
cretion in  the  division  of  the  fund,  not 
merely  as  to  the  shares,  but  also  as  to  the 
interests  of  the  first  cousins ;  but  looking 
at  the  words  of  the  will,  two  things  must 
be  home  in  mind :  first,  the  subject-matter 
of  the  giffc ;  and,  aecond,  what  is  the  in- 
terest given.  Here  the  trustee  may  "divide 
it  equally  amongst  them,  or  between  two 
or  more  of  them,  or  give  the  whole  to  one." 
This  can  only  mean  a  gift  of  the  whole 
to  one,  or  an  equal  division  amongst  the 
whole,  or  amongst  two  or  more  or  any 
other  number  selected,  but  the  word 
"equally"  covers  the  whole  of  the  divi- 
sion. It  is  nowhere  said  that  an  unequal 
division  may  be  made  if  the  appointment 
is  made  to  idl  or  less  than  the  whole  num- 
her,  though  the  appointment  might  have 
been  made  to  one  of  the  first  cousins  for 
life,  with  remainder  absolutely  to  another. 
In  the  course  of  events,  therefore,  this 
might  have  produced  inequality,  and  one 
first  cousin  might  have  become  entitled  to 
a  greater  share  than  another.  What,  no 
doabt,  the  testator  intended  was,  that  the 
lint  cousins  might  take  for  life,  with  re- 
mainder to  their  children  ;  but  he  has  not 
expressed  it.  Bearing  in  mind,  therefore, 
that  the  objects  of  the  power  and  the  shares 
which  they  are  to  tdce  are  certain,  and 
that  the  interests,  which  may  be  limited 
only,  are  uncertain,  the  first  appointment 
is  not  valid. 

Hie  aecond  appointment,  however,  ia  a 


good  execution  of  the  power,  and  it  must 
take  effect,  I  must,  however,  ^ve  all 
parties  their  eosts. 


M.R.    ■>  , 

May  7.    J      *  "  DALY  8  aiTTLEMKNr.  ^ 
Power — Appointment — Domicil.         ^^^'^^^j^Sif^f  m 

A  married  vtoman,  whote  hiubana  woe  /jaat 
domiciled  in  Ei^landt  had  power,  hjf  anv  / /  Z. 
fgf^ng  ttiuler  fter  Aani,  or  fty  her  lagt  wiu, 
io  appoint,  a$  if  the  were  eoleimd  nnmarriei, 
a  sum  of  S,226Z.  12».  Id,  She  resided  in 
Paris,  apart  fnm  her  hnsband,  for  many 
years  before  her  death  without  there  havi^ 
been  any  legal  separation  or  divorce.  She 
disposed  of  the  fund  by  three  several  papers, 
signed  by  her.  They  were  all  unattested  .-— 
Held,  that  as  the  wife  of  a  domiciled 
Englishman,  she  eould  not  obtain  a  foreign 
domieU,  and  that  the  papers,  though  valid  as 
a  will  in  France,  were  invalid  in  England, 

Held,  also,  that  Ute  contemplated  oppomf- 
nMnl  by  will  deprived  the  documents  ^fany 
force  as  a  writhy  under  her  hand,  mid  thai 
Mm  had  been  no  valid  execution  <tf  the 
power. 

By  a  settlement,  dated  the  10th  of  No- 
Tember  1807,  and  made  upon  the  marriage 
of  Anthony  Blagrave  with  Rachel  Susan- 
nah, his  wife,  a  sura  of  10,000  star  pagodas 
which,  with  accumulations,  was  now  repre- 
sented by  3,226<.  12f.  Id.  3^  per  cent, 
annuities,  was  settled  to  such  uses  as 
Mrs.  Blagrave  "  by  writing  or  writings^ 
signed  by  her  with  her  own  hand,  or 
by  her  laat  will  and  testament  in  writing, 
ahould,  notwithstanding  her  eov«tttre  and 
as  if  she  were  sole  and  unmamed,  ap- 
point." 

Mr.  Blagrave  was  an  Englishman  bom, 
and  up  to  the  present  time  he  bad  retained 
an  English  domicil.  Mrs,  Blagrave  left 
the  house  of  her  husband  in  1815,  and  for 
some  time  resided  alone  in  Kensington, 
but  in  1822  she  removed  to  Paris,  and 
continned  to  reside  there  apart  from  her 
hnsband.  She  made  occasional  visits  to 
England,  but  she  died  in  Paris  on  the 
19th  of  November  1857,  without  any  legal 
separation  having  taken  place  between  her 
hnsband  and  herself. 
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The  three  following  nnatteited  papen 
contained  the  only  appointments  which 
could  affect  the  fund  comprised  in  the 
■ettlement.  The  fint  was  as  follows : — 
"  In  the  name  of  God,  Amen — I,  Rachel 
Snsannah  Blagrave,  wife  of  A.  BlagraTe, 
Esq.t  of  Banow  House,  near  Bristol, 
Somenetahin,  make  this  my  last  will  and 
teatament,  I  give  and  bequeath  to  my 
granddaughter  Frances  Rachel  Digby,  the 
child  of  my  beloved  lost  daughter,  tlie 
sum  of  3,000{.  stock  in  the  3^  per  cents. 
To  my  godson,  Edmund  John  Charlton, 
I  give  226/.  12$.  stock.  R.  S.  Blagrave, 
24th  of  July,  1850,  Rue  de  Vaugi- 
rard."  The  second  was  in  these  terms:— 
"  I  desire  to  be  placed  in  the  coffin  as 
I  am  found,  quite  dressed,  in  my  night- 
clothes,  as  may  be.  S.OOOl.  in  the  3^ 
per  cents,  goes  to  my  darling  Fanny, 
the  child  of  my  late  dear  and  lamented 
daughter ;  226/.,  aeeumulated  interest  on 
the  above  3,000/.  in  the  8^  per  cents., 
I  leave  to  my  godson,  £.  J.  Charlton, 
as  it  is  probable  he  will  be  near  me,  and 
will  have  to  defray  the  expenses  of  my 
funeral.  I  desire  my  son,  John  Henry 
Blagrave,  to  pay  the  funeral  and  all  just 
debts  of  mine.  I  request  Mr.  Digby  to 
pay  one  year's  interest  of  the  $,0001.  to 
the  above-named  John  Charlton.  R.  S. 
Blagrave.  May  12,  1854."  The  third  was, 
"  I  desire  to  be  buried  in  the  tomb  of  my 
ever-beloved  daughter  Frances  Margaret 
Anna  Digby,  situate  in  the  cemetery  of 
Fdre  La  Chaise,  at  Paris.  I  bequeath  to 
my  granddaughter  Frances  Rachel  Digby 
3,000/.  in  the  new  8/.  per  cents.  To  E, 
J.  Charlton  226/.  12i.  li.,  being  interest 
consolidated  with  the  principal  ;  also  a 
year's  interest  on  the  same.  July  22, 1856. 
R.  S.  Blagrave,  Rue  de  Vaugirard." 

The  papers  were  admitted  to  be  valid 
testamentary  papers  according  to  the  law 
of  France. 

The  3,226/.  123.  \d.  had  been  paid  into 
court  under  the  10  &  U  Vict.  c.  96,  and 
a  question  wai  now  raised  as  to  whether 
the  three  papers  contuned  a  valid  execu- 
tion ct  the  powers  reserved  to  Mrs.  Bla- 
grave by  the  settlement  of  the  10th  of 
Novonber  1807. 

Anthony  Blagrave,  the  husband,  re- 
nounced idl  right  to  take  out  letters  of 
administration,  and  on  the  18th  of  March 


1858  they  were  granted  to  J.  H.  Bio- 
grave,  the  son,  and  he  now  asked  that  the 
fund  might  be  paid  to  him. 

Mr.  Lloyd  and  Mr.  RendaU^  for  J.  H. 
Blagrave. 

Mr,  R.  Palmer  and  Mr.  Ware,  for  C. 
W.  Digby,  the  guardian  of  Frances  Rachel 
Digby,  uid  also  for  E.  J.  Charlton. 

Sir,  Buiht  for  other  parties. 

He  following  authorities  were  cited 

Tptey  V.  Lindaat/,  1  Dow,  124. 
Warrender  r.  fVarreitder,  2  CI.  &  F. 
488. 

Bainbridge  v.  Smiiht  8  Sim.  86. 
7  WiU.  4.  ^  1  Viet.  c.  26.  t.  10. 
Sugden  <m  i*ower<,  289,  6th  ed. 
Watit  V.  SkrimplM,  21  Beav.  97. 

The  Mastbe  ot  ths  Rolls. — I  have 
to  connder,  first,  whether  these  writings 
under  the  hand  of  Mrs.  Blagrave  axe  widiin 
the  power  reserved  to  her ;  and,  secondly, 
whether  they  or  any  of  them  eonslitnte  a 
good  execution  of  the  power.  They  clearly 
are  all  testamentary,  and  but  for  the  7 
WiU.  4.  &  1  Vict.  c.  26.  they  might  hare 
been  proved  here.  They  contain  bequests, 
give  directions  as  to  the  funeral,  and  are 
evidently  intended  to  operate  after  death. 
If  they  had  been  designed  as  instruments 
inter  vipoe  there  should  have  been  an  act 
amounting  to  a  delivery.     This  case  is 
similar  to  Bainbridge  v.  Smith.    The  law 
requires  a  will  to  be  attested  by  two  wit- 
nesses, but  this  has  not  been  attended  to; 
and  as  the  testatrix  has  attempted  to  ex- 
ecute the  power  by  wiU,  these  documents 
cannot  be  a  due  execution  under  the  other 
alternative  of  writings  under  her  band. 
But  it  is  said  that  she  was  domiciled  in 
France,  and  that  these  papers  constitute 
a  good  will  by  the  French  law;  if  that 
were  so,  they  would  be  a  good  execution 
of  the  power,   but  this  depends  upon 
whether  Mrs.  Blagrave,  as  the  wife  of  an 
Englishman  domiciled  in  England,  could, 
by  residence  in  Fans  apart  from  her  bus- 
band,  acquire  a  French  domidl.  She 
certainly  could  not.    I  must,  dwrefor^ 
decide  Uiat  there  has  not  been  a  valid  ex- 
ecution of  the  power. 
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loiM  Jmrion.! 
Feb  11     f    ■I'l'ii™  v*  YOUNO. 

Equitable  Relief— Lyimg  hy—Exptndi- 
dire  OA  Property. 

A.  B,  who  had  contracted  to  bay  a  ship, 
agreed  taiih  C.  D,  that  he  should  make 
engines  of  a  stated  speed,  at  a  stated  price, 
and  if  the  speed  mere  not  attained  C.  D. 
thonid  remove  them.    This  contract  mas  not 
biniiny  under  the   Ship  Registry  Acta. 
A.  B.  and  Messrs.  G.  P.  ^  S.  Y.  arranged 
with  the  owner  of  the  ship  that  it  shotdd 
he  sold  to  the  Messrs.  Y,  and  that  A.  B. 
daild  be  entUkd  to  bug  it  on  eorlaim  term. 
The  sMp  w«  transferred  to  S.  Y.  abao- 
bitdy.    C.  D.  made  the  engines,  and  put 
them  into  the  ship,  with  the  knowledge  of 
S.  Y,  the  registered  owners  but  they  would 
not  attain  the  required  speed.    C.  D.  offered 
ta  remove  the  engines,  but  S.  Y.  would  not 
allow  it,  nor  would  he  pay  for  them.  C.  D. 
thenfiled  a  bill  against  A.B.  and  theMessrs. 
Y.  for  poM/ment  of  the  eo^  of  the  ei^nes 
or  for  sale  of  the  ship  and  payment  of  the 
corf  of  the  engines  out  of  the  proceeds,  and 
for  other  pmposes.    The  Master  of  the 
MoUi  gave  the  phintiff  Uber^  to  bring  an 
a^on,for  which  he  imposed  certain  terms  j 
but,  upon  appeal,— Held,  overriding  thiU 
decision,  thai  the  plaintiff's  remedy,  if  any, 
agawst      Y.  was  at  law,  and  not  in  equity. 

This  was  an  appeal  &om  a  decision  of 
the  Master  of  the  Rolls. 

At  the  end  of  1853  Mr.  Green  entered 
into  an  arrangement  (not  binding  under 
tiie  Ship  Registry  Acts)  with  Mr.  Penn^ 
the  r^;utered  owner  of  the  ship  Times, 
for  the  purchau  of  that  vessel.  At  the 
Mme  tinie  be  eontraeted  with  Mr.  Rennie 
to  fit  it  with  en^^nes,  to  attain  a  certain 
ipeed,  for  1,2002.  Very  soon  after  Messrs. 
George  Frederick  Young  and  Sidney 
Tonng  and  Mr.  Green  arranged  that  the 
Times  should  be  bought  by  those  gentle- 
men, and  Mr.  Green  was  to  have  the  right 
of  pre-emption  on  stated  terras.  Ulti- 
mately, by  bill  of  sale,  dated  the  23rd  of 
December  1853,  the  ship  was  transferred 
to  Mr.  S.  Young,  and  on  the  11th  of 
January  1854  he  was  duly  registered  owner. 

Mr.  Rennie,  in  December  1853,  com- 
municated with  the  Messrs.  Young  as  to 


the  endues;  and  they,  on  the  15th  of  that 
month,  wrote  to  him  to  say  that  when  he 
had  fitted  the  engines  and  secured  a  gua- 
ranteed speed,  they  would  sell  the  TVmes, 
and  out  of  the  proceeds  pay  their  own 
claims  on  it,  and  then  pay  Mr.  Rennie 
what  was  due  to  him  nnder  the  agreement 
he  had  made  with  Mr.  Green. 

A  correspondence  took  place  between 
the  Messrs.  Young  on  the  one  hand,  and 
Mr.  Rennie  on  the  other,  which  ended  in 
an  offer  by  them  that  when  Mr.  Green  had 
paid  them  4,2002.  they  would  pay  Mr. 
Rennie  750/.,  on  his  producing  the  certifi- 
cate of  Mr.  Green  that  his  (Rennie's)  eon- 
teact  wi&  him  (Green)  had  been  fulfilled, 
and  then,  after  paying  themselves  what 
was  due  to  them  fVom  Green,  would  pay 
Mr.  Rennie  the  remainder  of  his  l,200l. ; 
but  that  if  Green  did  not  pay  the  4,2002. 
they  would  sell  the  vessel,  engines,  &c., 
and  after  paying  themselves  4,2001.,  pay 
to  Mr.  Rennie  his  claim  in  the  same  way  as 
if  the  4,200i.  had  been  received  from  Mr. 
Green.  Messrs.  Young  wrote  to  Mr.  Ren- 
nie to  say  that,  only  on  his  assurance  that 
he  would  fit  the  -  engines  in  accordance 
with  his  conUnot  with  Mr.  Green,  should 
diey  feel  justified  in  completing  Uie  pur- 
chase of  tite  vessel. 

On  the  10th  of  February  1854,  Mr. 
Rennie  and  Mr.  Green  entered  into  a  con- 
tract in  writing  (unknown  as  it  was  alleged 
to  the  Messrs.  Young),  by  which  it  was 
agreed  that  1,200/.  should  be  paid  for  the 
engines,  if  a  speed  of  from  eight  to  nine 
knots  an  hour  were  attained,  but  if  not 
Mr.  Rennie  should  remove  them  without 
expense  to  Mr.  Green.  This  instrument 
was  not  binding  under  the  Ship  Rc^itiy 
Acts. 

When  the  engmes  vere  fitted,  which 
they  were  in  August  1854,  they  were 
found  deficient  in  speed,  and  on  the  18th 

of  December  Mr.  Green  served  Mr.  Ren- 
nie with  an  order  to  remove  them,  but 
when  he  proceeded  to  do  so,  Messrs.  Young 
prevented  him.  Mr.  Green  released  all 
his  interest  in  the  ship  to  Messrs.  Young 
on  their  undertaking  to  settle  with  Mr. 
Rennie.    This  occurred  in  March  1855. 

A  correspondence  and  negotiations  took 
place  between  Mr.  Rennie  and  the  Messrs. 
Young,  which  did  not  end  satisfactorily, 
and  Mr.  Rennie  filed  his  bill  agunst  them 
6D 
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and  Mr.  Green,  praying  that  the  defendanti 
might  be  decreed  to  pay  him  1,300/.  and 
the  CMtg  of  some  extra  works,  or  that  the 
■hip  might  be  sold,  and  the  plaintiff  paid 
hie  claim,  and  for  other  relief. 

In  November  1857  the  Master  of  the 
Rolli,  by  his  decree,  gave  the  plaintiff 
liberty  to  bring  an  action  against  the  defen- 
dant Green,  which  was  to  be  defended  by 
the  Yonngs,  and  they  were  to  make  admis- 
sions that  all  they  had  done  was  done  at 
agents  for  Green,  and  further  proeaedings 
were  stayed  against  Green. 

From  this  decree  the  defendants,  the 
Youngs,  appealed. 

Mr.  RoundeU  Palmer  and  Mr.  Shapier^ 
for  the  plaintiff,  in  support  of  the  decree, 
contended  that  the  plaintiff  had  an  eqai^ 
for  relief  inasmuch  as  the  Yonngs  had 
stood  by  and  permitted,  and  even  encou- 
raged him  to  pot  the  engines  into  the 
ship,  (pnng  him  a  1^^  right  against 
Green,  and  then  doing  such  acts  as  had 
effectuslly  defeated  that  legal  right.  In 
such  a  state  of  circumstances  the  Youngs 
were  bound  to  indemnify  the  plaintiff— 
On»lou>  T.  Carrie  (1).  Having  so  encou- 
raged the  putting  in  of  the  engines,  under 
the  agreement  with  Green,  and  having  re- 
fused, as  they  had,  to  permit  them  to  be 
removed,  or  to  pay  for  them,  the  plaintiff 
was  entitled  to  the  relief  he  asked,  the 
more  especially  as  he  had  no  legal  remedy 
against  the  Youngs,  as  he  did  not  contract 
with  them,  and  the  ship,  of  which  the 
engines  now  formed  a  part,  was  wholly 
theirs— Com  v.  Qutntoa  (2).  The  case 
of  Thornton  v.  Court  (3)  was  a  case  of  a 
party  standing  by  and  permitting  outlay, 
and  was  applicable  both  as  to  that  and  as 
to  the  other  poinu.  The  plaintiff  admitted 
that  he  had  no  lien  on  the  vessel. 

Mr.  Follett,  for  the  defendant  Green, 
took  no  part  in  the  discussion. 

Mr.  Lloyd  and  Mr.  Speed,  for  the 
appellants,  ai^oed  thi^  there  was  no  ground 
for  aqnits^Ie  relief.— The  mere  fact  of 
there  not  being  a  remedy  at  law  did  not 
raise  an  eqniQr — Sirk       th*  Bromley 

<1)  SMsd.  880,340. 

(2)  8  Man.  &  G.  82£ ;  s.  c  12  Law  J.  Rep.  (K.B.) 
CP.  173. 

(3)  8DeGex,M.&0.293;  b.c.  22  Law  J.  Rep. 
(1I.S.)  CbaiM.  861. 


Union  (4).  As  to  lying  by,  that  wu 
wholly  oat  of  the  question,  for  in  all  cases 
in  which  relief  had  been  granted  on  inch 
a  ground,  the  equitable  claimants  were 
ignorant  of  the  true  title  to  the  property 
on  which  they  had  expended  money,  while 
here  the  plaintiff  was  folly  aware  of  every- 
thing that  the  Messrs.  Young  had  done. 
If  th«  Yonngs  had  contracted  with  the 
plaintiff,  he  would  have  a  remedy  sgsiut 
them  at  law ;  and  if  they  had  not,  what 
possible  right  could  he  have  against  tbemt 
Mr,  Skapter  was  heard  in  reply. 

Lord  Justice  Kniobt  Bboce.— The 
plaintiff  executed  an  order  for  eeitsin 
engines,  for  which  he  was  to  be  pud  by 
the  defendants,  or  one  of  them ;  and  he 
also  did  certain  further  works.  I  cannot 
see  what  equity  arises  from  this.  It  ii 
admitted  that  the  pkuntiff  has  no  lien  on 
the  vessel,  for  if  there  had  been,  tba 
possibly  Iw  might  have  succeeded.  If  the 
plaintiff  haa  any  right  to  have  the  ma- 
chinery restored  to  him,  and  that  is  re- 
fused, he  may  pursue  his  remedy  at  law. 
I  cannot  see  how  his  rights  can  be  nutdfl 
better  or  worse  by  what  haa  passed  between 
the  defendants.  His  demand  is  a  ttkVtt 
money  claim  for  work  and  labour  and 
materials,  and  if  he  haa  a  demand  he  moit 
pursue  it  at  law,  for  in  equity  he  has  no 
title  to  relief.  The  bill  must  be  dismissed, 
with  costs,  without  prejudice  to  any  action. 

Lord  Jdstics  TujurKS.— I  am  also  of 
opinion  that  this  decree  cannot  be  sap- 
ported,  and  the  bill  muat  be  dismissed. 
The  decree  is  intended  to  work  out  relisf 
against  the  Youngs,  for  it  stays  all  fordtor 
proceedings  against  Green.  Lien  mnit 
be  laid  out  of  the  case,  for  it  is  admitted 
that  no  claim  to  lien  can  be  maintained. 
What  case  is  there  then  against  the  Yonngs 
in  equity  7  Either  they  were  under  con- 
tract  with  the  plaintiff,  or  they  were  not. 
If  they  were,  the  plaintiff's  remedy  ia  »* 
law;  if  they  were  not,  then  the  only  tir- 
enmstance  on  whieh  an  equity  could  be 
founded  ia,  that  they  allowed  the  plsintiff 
to  put  his  machinery  into  the  slup  which 
legally  belonged  to  them.  But  the  phdn- 
tiff  does  not  say  that  he  did  not  know 

(4)  3  FhilL  640;  s.  c.  17  Law  J.  Bep.  (a-a) 
Chsae.  127. 
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tbe  ihip  belonged  to  them.  If  a  man 
pluei  Idi  property  on  tbe  land  of  anotber 
person,  with  ^11  knowledge  of  that  per- 
■on'a  titl^  how  can  the  fact,  that  the  land- 
owner anented  to  iti  bung  placed  then, 
ghe  an  equity  to  hare  it  reitored  ?  If  it 
did,  the  doctrine  would  come  to  thia,  that 
wbenerer  a  man  lays  ont  money  on  an- 
otbn*  man*!  land  with  the  content  of  die 
owner,  be  hai  an  equity  to  have  it  repaid. 
The  agreement  of  the  10th  of  February 
1654  not  being  within  tbe  Ship  RegiBtry 
Acta,  prevents  any  equity  arising  on  it. 
lliebiU  must  be  dismissed  with  costs;  but 
I  agree  that  the  dismissal  is  to  be  expressly 
withrat  prejndica  to  any  action. 


KlXDKBSLKT,  V.C. . 

April  27. 


In  re  the  eastern 

COUNTIES  RAILWAY 

coHPANT,  ex  farie 

THE  TICAB  or  SAW* 

.  BTOH. 


Railway  Company  —  Re-imteetment  of 
Tnrchase-money  of  Landr—Fine  on  jtdmii- 
iion  to  Copykoide, 

A  raUway  eempany  having  taken  copy- 
hold landSf  and  paid  the  pmrehaio-money 
SntQ  eowrt,  an  or«Ur  wat  made  for  re-invett- 
ment  of  the  money  upon  other  eopyhold»t  and 
for  payment  by  the  company  of  the  eotttt 
ehargea  and  expense*  incurred  of  or  re- 
laliny  to  the  purchase,  and  the  easts  of  the 
conveyances^  and  of  the  application  for  re- 
investment and  consequent  thereon : — Held, 
that  the  company  was  not  liable  to  pay  the 
fme  upem  the  admiMtUm  to  the  eepyholdi. 

In  thia  ease,  certidn  copyhold  lands  in 
the  parish  of  Sawston,  which  were  vested 
in  trustees  and  in  the  Vicar  of  Sawston 
for  the  time  being,  were  taken  by  the 
Eastern  Counties  Railway  C6mpany,  under 
the  compulsory  powers  of  their  act  of  par- 
liament, and  the  purchase-money  had  been 
paid  into  court.  The  trustees  of  the  pro- 
perty and  the  vicar  subsequently  entered 
into  a  eontract  for  tbe  purchase  of  other 
eopyliold  lands ;  and  upon  a  petition  to 
the  Court,  an  order  was  made  for  the  rein- 
vestment of  the  purchase-money  so  paid 
into  court  in  the  said  copyholds. 


The  order  of  the  Court  as  to  taxation  of 
costs,  which  was  made  in  pursuance  of  the 
33rd  section  of  the  company's  act,  7  &  8 
Vict.  c.  Ixii,  was  in  the  following  terms  :•— ■ 
"  It  is  ordered,  that  on  the  execution  of 
such  conveyance,  it  be  referred  to  the 
proper  taxing  MaatOr  to  tax  the  costs, 
chains  and  expenses  of  the  peUtioner  pro- 
perly incurred,  of  and  relating  to  the  pur- 
chase of  the  hereditaments  and  premises, 
and  also  the  costs,  charges  and  expenses 
of  the  petitioner  and  of  tiie  trustees,  of  the 
conveyances  executed  as  aforesaid,  and  of 
this  application  and  consequent  thereon," 
which  costs  were  ordered  to  be  paid  by  the 
railway  company.  Tbe  taxing  Master,  in 
pursuance  of  thia  ord«r,  allowed  the  fees 
payable  upon  the  admission  to  the  copy- 
holds, and  alao  the  fine  due  upon  such 
admission,  as  part  of  the  costs,  chargea 
and  expenses  payable  by  the  company.  The 
83rd  section  of  the  company's  act,  which 
was  a  local  and  personal  act,  contained  the 
following  clause,  with  respect  to  the  rein- 
vestment of  money  deposited  in  the  Bank 
of  England : — "  That  the  Court  of  Chan- 
cery may  in  all  such  cases,  except  where 
monies  shall  have  been  so  deposited  by 
reason  of  the  wilful  refusal  of  any  party 
entitled  thereto  to  receive  the  same,  or  to 
convey  or  release  the  lands,  in  respect 
whereof  the  same  shall  be  payable,  or  the 
fidlure  or  neglect  of  any  party  to  make  a 
good  Utle  to  the  land  required,  order  the 
costs  of  the  following  matters,  including 
therein  all  reasonable  charges  and  ex- 
penses incident  thereto,  to  be  paid  by  the 
company ;  (that  is  to  say)  the  costs  of 
the  purchase,  or  of  the  taking  or  using  the 
lands,  or  which  shall  have  been  incurred 
in  consequence  thereof,  other  than  such 
costs  aa  are  herein  otherwise  provided  for, 
and  the  costs  of  the  investment  of  such 
monies  in  government  or  real  securities, 
and  of  tha  reinvestment  thereof,  or  of  the 
government  or  real  securities  purchased 
therewith,  in  the  purchase  of  other  lands, 
and  also  the  costs  of  obtaining  the  proper 
orders  for  any  of  the  purposes  aforesaid, 
and  of  tbe  orders  for  the  payment  of  the 
dividends  and  interest  of  the  government 
or  real  securities  upon  which  such  money 
sh^  be  invested,  and  for  tbe  payment 
out  of  court  of  the  principal  of  such 
monies,  or  of  the  government  or  real  aeea- 
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ritiei  vberein  the  same  tball  be  mveitedr 
and  of  all  other  pToeeediogs  relating  thereto, 
except  such  as  are  occasioned  by  litiga- 
tion between  advene  claimants/' 

A  motion  vas  nov  made,  on  behalf  of 
the  railway  company,  to  vary  the  order  of 
the  taxing  Master  in  respect  to  the  allow- 
ance By  him  of  the  fine  payable  upon  the 
ninveitment  of  di«  purchase-money  in 
copyholds. 

Mr.  Goldmid,  in  support  of  the  motion, 
contended  that  the  taxing  Master  was 
wrong  in  the  conclusion  he  had  come  to, 
and  that  the  fine  ought  not  to  have  been 
charged  to  the  company.  The  order  di- 
rected that  the  company  should  pay  the 
costs,  charges  and  expenses  of  the  peti- 
tioner relating  to  the  purchase  and  the 
conveyances  executed,  and  of  the  applica- 
tion, and  consequent  thereon ;  but  this 
could  not  mean  consequent  upon  Uie  pur* 
ebaa^  but  upon  the  application.  The  fine 
was  no  part  of  the  costs  of  the  purchase, 
and  it  ought  in  this  case  to  be  paid  out  of 
the  purchase-money,  and  not  by  the  com- 
pany.   He  cited— 

Graham  v.  A'ne,  1  East,  632. 
Barrow  v.  Barrow,  26  Law  T.  Rep.  22. 
In  re  Conn's  Estate,  15  Jur.  3 ;  s.  c, 
19  Law  J.  Rep.  (n.b.)  Chanc.  376. 
In  re  the  Eaetem  ComnHee  Ra^ajf 
Compantf,  ex  parU  Wodkam  College, 
not  reported. 

Mr.  Cole  appeared  for  the  trustees  and 
the  Vicar  of  Sawston,  and  submitted  that 
the  fine  upon  tlie  admission  to  copyholds 
formed  part  of  the  costs  of  admission,  and 

the  words  "  consequent  thereon"  meant 
the  costs  consequent  upon  the  admission. 
A  purchaser  of  copyholds  could  not  be 
admitted  without  payment  of  the  fine,  and 
the  fine  therefore  ought  to  be  pud  by  the 
company.  He  cited  In  re  Ladjf  Byron'e 
Setuemmt{\). 

KiNDERSLET,  V.C.  —  The  only  ques- 
tion before  me  now  is  this,  whether, 
having  regard  to  the  terms  of  the  order 
made  by  the  Court  on  the  petition  of 
the  Vicar  of  Sawston,  in  this  matter,  the 
taxing  Master  ought  or  on^t  not  to 

<1)  4  Oe  Oex,  M.  &  0. 694. 


have  allowed,  as  part  of  the  costs  wlii^ 
he  was  authorized  to  tax,  the  amount  of 
a  fine  on  the  admission  to  the  copyhold 
lands.  With  respect  to  the  fees,  diere  is 
no  doubt  they  are  properly  chafed  to 
the  company — indeed,  that  does  not  ^t- 
pear  to  be  seriously  disputed  between 
the  parties.  But  as  to  the  fine,  the 
taxing  Master  fdt,  in  the  absenee  of  uy 
authority  upon  the  point,  tiiat,  although  dis 
matter  might  not  stand  on  precisely  the 
same  footing  as  the  fees,  still  he  ou^t  to 
allow  it  as  a  payment  to  be  made  by  the 
company.  He  considered  the  fine  to  be 
a  reasonable  charge  or  expense  occasioTied 
by  the  original  taking  of  the  land  by  the 
company,  and  by  die  reinvestment  of 
the  purchase-money  in  other  luids  of  the 
same  tenure.  Now,  I  think,  if  he  hsd 
heard  the  cases  cited  which  I  have  besrd, 
he  would  have  come  to  Uie  conclusion  at 
whieb  I  have  arrived.  The  order  in  this 
case  was  made  in  eonfonnity  with  the 
7  &  8  Vict.  c.  Ixii.  s.  S3 ;  and  if  it  happened 
that  the  order  went  beyond  the  terms  of 
the  aet^  or  was  less  extensive  than  the 
act  audiorized,  the  taxing  Master  could 
only  follow  the  terms  of  the  order ;  th^ 
was  his  guide.  If  there  were  any  doubt 
as  to  the  language  of  the  order,  whether  it 
did  or  did  not  exceed  or  fall  short  of  the 
terms  of  the  act— of  course,  the  words  of 
the  act  would  go  a  long  way  in  the  coii' 
struction  of  the  order.  One  thing  is  quite 
clear  :  it  never  could  have  been  intended 
that  the  order  should  go  beyond  the  juris- 
diction  eonfienred  by  the  let^  and  I  do 
not  think  it  does.  Hie  S8i^  aeetitHi  aa- 
thorised  the  Court  "to  order  the  costs  of 
the  following  matters,  including  all  retson* 
able  charges  and  expenses  incident  thereto, 
to  be  pud  by  the  company."  There  is  no 
doubt  of  the  meaning  of  diose  words,  that 
they  included  in  those  costs  all  reas<mable 
charges  and  expenses  incident  thereto, 
that  is,  to  the  matters  to  which  the  costs 
related.  It  then  goes  on  to  specify  these 
matters,  that  is,  **  the  costs  of  the  pur- 
chase, of  taking  and  using  the  Isnd, 
and  whidi  were  incurred  in  oonsequoiee 
thereof  other  than  such  costs  as  weie 
otherwise  provided  for ; — vis.  the  originsl 
purchase  by  the  company,  the  costs  of 
the  investment  of  such  money  in  govern- 
ment or  real  seeority,  and    the  reinveit- 
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vent  thereof,  or  of  rach  goTernment  or 
real  securities,  in  the  purchase  of  other 
lands,  "—so  that  the  Court  was  authorised 
to  direct  payment  by  the  company  of  those 
toattm,  and  the  costs  of  getting  proper 
wders,  fte.    The  order  made  in  pursuance 
of  that  was,  *'  that,  on  the  execution  of 
tttch  eosTeyance  (of  the  copyho1dt)i  it  be 
refened  to  the  proper  taxing  Master  to 
ttx  the  costs,  charges  and  expenses  of  the 
petitioner  properly  incurred,  of  and  re- 
Istiog  to  the  purchase  of  the  hereditaments 
snd  premises."  Thatclearly  does  not  include 
the  line,  hut  only  relates  to  the  vicar's 
contract,  and  so  far  the  trustees'  costs  could 
not  have  been  taxed  at  all,  but  only  the 
vicar's,  but  whether  that  would  haye  in- 
cluded all  his  costs  is  uiother  question. 
"And,  also,  (in  addition  to  the  costs  of  the 
purchase)  the  coats,  charges  and  expensea 
of  the  p^itioner  and  of  the  trustees  (naming 
them),  of  the  conveyances  executed  as 
aforesaid,  and  of  this  application  and  con- 
•equent  thereon."    If  ihe  taxing  Master 
ought  to  have  allowed  the  fine  in  ques- 
tion, it  was  under  the  latter  words,  "  the 
costs  of  the  conveyance,"  &c.    What  do 
those  words,  "  consequent  thereon,"  refer 
to,  unless  to  this  application,  and  also  to 
the  prior  words,  "  conveyances  to  be  exe- 
cuted as  aforesaid"  ? — so  as  to  include 
costs  consequent  upon  them.    It  was  con- 
tended, that  under  the  words  "chaises,  &e. 
consequent  tfamon,"  it  was  competent  to 
include  the  fine  of  admission,  and  tfie  au- 
thority cited  vaa  Lady  Bt/ron'»  Settlement, 
la  that  case,  my  opinion  ms  overruled  Vy 
the  Lords  Justices,  who  thought  that  the 
words  of  the  act,  in  that  case,  extended  to 
the  purchase  and  everything  connected 
with  it ;  but  that  decision  went  upon  the 
peculiar  circumstances :  the  words  were 
•trained  to  meet  that  case.    If  this  case 
had  been  similar,  I  should  unhesitatingly 
have  adopted  it ;  but  here  the  order,  and 
not  the  act,  is  to  be  construed.  Iliat  order 
moat  be  construed  in  the  ordinary  way ; 
the  object  of  the  respondents  is  to  strain  it, 
n  as  to  include,  not  only  the  costs  of  the 
pniehase,  but  the  fine  itself.  But  that  is  not 
nasonable  or  just.    It  is  admitted  on  the 
eases  cited,  that  it  was  not  part  of  the  costs 
of  the  surrender,  but  something  arising  by 
reason  of  being  admitted.     Besides,  in 
Cann't  eau,  w&ch  has  been  verified  by 


reference  to  the  Registrar's  book,  and  in 
the  case  of  Ex  parte  Wadham  College^  the 
principle  is  established  that,  as  between 
the  company  who  have  to  pay  costs  gene- 
rally (whether  under  the  Lands  Clauses 
or  special  acts)  and  the  parties  dealing 
with  them,  it  is  rig^t  and  reasonable 
that  a  fine  of  admission  to  the  copyholds 
should  be  paid,  not  by  Uie  company,  but 
out  of  the  capital  of  the  mon^  paid  for 
the  purchase  thereof.  According  to  these 
authorities,  which  are  founded  on  extreme 
good  sense,  it  is  not  reasonable  to  exoner- 
ate the  fund  from  such  payment;  more- 
over there  is  the  additional  circumstance 
that  by  reason  of  the  fine,  a  much  less  sum 
was  paid  for  the  same  copyhold  acres  than 
would  have  been  paid  for  freehold,  and 
that  is  obvious.  There  was  nothing,  there- 
fore, in  the  spedal  circumstances  to  vary 
the  caae  from  those  cited ;  and  as  I  find 
that  die  Lords  Justicea  and  Vice  Chancel- 
lor Wood,  in  the  abstract,  thought  it  just 
and  reasonable  that  the  fine  should  be 
paid  out  of  the  capital,  the  Court  has  au- 
thority, though  there  is  no  special  provi- 
sion in  the  act  on  the  subject,  to  direct 
payment  of  the  fine  out  of  the  purchase- 
money  to  prevent  the  necessity  of  throw- 
ing it  on  the  tenant  for  life,  which  is  the 
ground  of  the  decision  in  Lady  Byro»*9 
Settlement.  This  order  ought  not  to  be 
atnuned,  but  the  ordinary  meaning  given 
to  the  words  "  consequent  thereon."  The 
fees  must  be  allowed,  but  not  the  fine. 
For  the  purpose  of  saving  expense  to  the 
petidoners,  if^  consistent  with  the  pracdoe, 
the  order  can  be  altered  at  once,  it  may  be 
done. 


June  2,  26.  i 

JtnnUSioch  Company —  Windmy  «p— 
Contr^vtory — TVwu/er  of  Skarea — Power 
ef  Dirwtor* — Invalid  Arrangement, 

A  joint^oek  een^eny  waa  in  diffieuU 
tieMf  and  the  direelore  came  to  an  arrange' 
ment  with  an  actuary  experienced  in  such 
matten  for  the  purpote  of  "  resutcttating" 
the  company.  One  of  the  directors  disagree- 
ing  wi^  hi*  eO'direetore  m  Mm  and  other 
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matters,  transferred  kit  aharet  io  a  ntminee 
of  the  actuary,  and  the  transfer  aoi  exe- 
cuted with  alt  the  fannalities  required  hjf 
the  deed  of  aetllement.  Soon  aftervtarda 
the  eomfany  teas  ordered  to  be  wound  up, 
amd  one  of  the  Vice  Chaneetlors  heii^  of 
opinion  that  the  arrangement  to  "  reemae^ 
<ato"  the  company,  however  bene^ialf  woe 
not  warranted  by  the  deed  of  settlement, 
and  mu  beyond  the  potaera  of  the  direiy 
torSf  and  that  the  transfer  of  the  aharea, 
though  formally  executed,  waa  invalid,  and 
that,  therefore,  the  director  who  made  the 
transfer  did  not  yet  rid  of  his  liability,  and 
must  be  placed  upon  the  list  of  contributor  ies; 
ittl,— Held,  upon  appeal,  that  although  the 
arrangement  with  the  actuary  might  have 
been  beyond  the  powers  of  the  directors,  the 
trantfer  of  the  shares  having  been  made 
bond  fide,  the  decision  of  the  Vice  Chancel- 
lor must  be  reversed,  and  the  name  of  the 
director  remooed  from  the  liat  of  contribu- 
loriei. 

This  was  an  appeal  from  a  decision  of 

Vice  Chancellor  Kinderslej,  ordering  the 
name  of  Mr.  Jeasop,  formerly  a  shareholder 
in  the  London  and  County  Assurance 
Company,  but  who  had  transferred  bis 
shares  before  the  order  for  winding  up  the 
company  had  been  made,  to  be  placed 
upon  the  list  of  contnhutories.  The  facts 
of  the  case  were  as  follows : — In  October 
1851  the  appellant,  Mr.  Jessop,  signed 
the  deed  of  settlement  for  100  shares,  and 
subsequently  became  possessed  of  others^ 
amounting  in  all  to  474.  In  February 
1856  the  company  got  into  difficulties,  and 
several  of  the  shareholders  and  directors, 
and  Mr.  Jessop  among  others,  thought  that 
the  company  ought  to  be  wound  up,  and 
on  the  13th  of  February  a  memorandum 
was  drawn  up  and  signed  by  Mr.  Jessop 
and  others,  holders  of  shares,  expressive 
of  that  opinion.  On  the  4th  of  March, 
at  a  meeting  of  the  board,  at  which  Mr. 
Jessop  attended,  a  resolution  was  come  to 
and  an  order  madi^  on  the  proposal  of 
Mr.  Betteley  and  seconded  by  Mr,  Jessop, 
*'  that  the  secretary  having  stated  that  one 
Mr.  Skilman  had  applied  for  a  form  of 
transfer,  the  secretary  at  his  discretion 
should  communicate  with  the  registrar  at 
the  joint-stock  registration  office  ;  that  as 
this  company  was  the  subject  of  terms  of 


dissolution,  all  transfers  of  shares  then  st- 
tempted  were  for  the  pnrpose  of  evsdi^ 
joint  liability,  of  effecting  a  forfeiture  ta\A 
unfairly  charging  those  shareholders  vho 
were  willing  to  meet  all  claims  on  the 
company,  and  of  defeating  Oie  title  of  cre- 
ditors, and  that  he  should  request  the  re- 
gistrar not  to  register  any  such  tianifen 
without  notice  to  the  board  of  diiecton." 
The  secretary  communicated  with  the  »■ 
giitrar  in  pursuance  of  this  order,  batvM 
informed  by  him  that  he  had  no  power  to 
interfere  in  such  a  matter.  It  also  appeared 
that  Skilman  had  effected  a  registraUbn  of 
a  transfer  either  to  or  from  himself,  not- 
withstanding such  resolution  and  order. 
Meantime,  Mr.  Jones  (partner  in  the  firm 
of  Jones  &  Betteley),  tiie  solicitor  to  the 
company,  negotiated  with  a  gentleman 
named  Sheridan,  who  was  manager  of  lbs 
"Hmes  Life  Insuiance  Company,"  for 
the  purpose  of  making  an  airangemeDt 
whereby  Uie  company  might  be  "  resud- 
tated,"  having  the  advantage  of  Mr.  Shoi- 
dan's  knowledge,  and  thus  prevent  As 
necessity  of  the  company  being  wound  op. 
Mr.  Sheridan  was  accordingly  introdoced 
by  Mr.  Jones  at  a  board  meeting,  held  on 
the  6th  of  March  1856,  when  a  minute  was 
entered,  to  the  effect  that  such  an  interview 
had  taken  plaee  "  with  a  view  to  appoint 
additional  directors,  and  revive  and  carry 
as  on  the  company,"  and  the  motioB 
to  the  winding  up  was  directed  to  stand 
over.    On  the  18th  of  March  there  wu  a 
board  meeting,  at  which  Sheridan  attended, 
and  the  arrangement  made  was  embodied 
in  a  resolution,  Jessop  being  present,  wfaidt 
resolution  was,  that  within  seven  months 
8,0001.  should  be  procured,  either  by  the 
issue  of  new  shares,  by  payment  of  calls, 
&c.;  Sheridan  to  be  consulting  actuary  at 
a  salary  of  200/.  per  annum,  that  there 
should  be  given  to  him  or  his  nonuiKe 
(credited  with  5i.  per  share)  all  shares 
Uien  or  thereafter  to  he  forfeited,  at  the 
time  and  in  the  manner  he  might  require; 
&c.,  provided  that  in  ease  of  a  winding-np 
order  being  made  within  one  month,  She* 
ridan  should  not  be  entitled  to  any  benefit 
under  the  resolution.  Subsequentiy  some 
of  the  directors  disapproved  of  giving  op 
the  affairs  of  the  company  so  entirely  mto 
Sheridan's  hands,  which  eventually  led  to 
its  bdng  wound  up.    On  the  14th  of 
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Iftnli  another  meeting  took  place,  when 
Sheridan  was  again  present,  and  it  was 
RsolTed  that  certain  adTancea  should  be 
made  hy  the  directoTi,  and  powers  were 
given  to  Sheridan,  This  document  was 
ngatd  by  Jessop,  who  was  also  to  be  cre- 
dited wiUi  suns  he  had  lent  the  company 
to  repay  money  which  they  had  borrowed 
of  the  Argus  Company.  Jessop  then  wrote 
a  letter  to  Sheridan,  which  was,  in  feet, 
written  by  Mr.  Betteley,  and  transcribed 
by  Jessop,  the  effect  of  which  was  to  sanc- 
tion and  recognize  the  arrangement.  She- 
ridan, then  nominated  one  Spence,  and 
Jeuop  transferred  all  his  shares  to  him, 
and  Spence  executed  the  transfer  in  the 
ordinary  form.  These  and  other  facts  of 
the  case  are  entered  into  with  much  minute- 
ness in  the  jndgmentof  Lord  Justice  Turner, 
and  the  queition  was,  whether  the  transfer 
from  Jeisop  to  Spence  was  a  valid  transfer 
•oas  to  divest  Jessop  of  all  further  liability, 
or  whether  he  should  be  placed  on  the  list 
of  oontribntories. 

The  Vice  Chancellor  decided  that  Mr. 
Jessop  must  be  placed  on  the  list  of  oon- 
tribntories, after  examining  vtvd  voce  Mr. 
Jessop,  Mr.  Sheridan  and  other  witnesses 
who  had  made  affidaTita  when  the  matter 
was  before  the  chief  clerk  at  chambers  (1). 

(1)  His'  Honoar,  in  deiinring  jadgment,  utid 
mt  Mr.  JeMop  vu  from  the  bennoing  a  director 
of  the  eompanT.  The  lesmlt  m  the  meedngi  of 
the  Itth  of  Febnur;  and  the  14Ui  of  March  18M 
shewed  dearly  that  it  was  the  opinion  of  the  board 
of  directors,  indeed  of  those  penons  who  were  pre- 
unt,  that  general  transfers  ought,  if  pOMible,  to 
be  prerested,  because  Uie  oljeet  of  soch  tranafera 
was  to  evade  jnet  lUUli^,  to  afleet  fi]riritotsa,an< 
uatuxly  to  ebane  those  shsreholdeis  who  were 
willing  to  meet  the  elaitna,  and  to  defeat  the  title 
of  ereditors.  Then  came  the  negotiations  with  Mr. 
Sheridan,  and  it  was  elear  that  when  he  intended 
to  prereat  the  company  from  being  wonnd  np^ 
which  it  waa  erideot  mvst  take  place  unless  some- 
Aang  waa  done,  the  resolution  paased  for  introduo 
bg  additional  directors,  and  containing  the  "  Ac.," 
was  pregnant  with  something  more  than  merely 
WKRBliag  such  additional  diiwton,  and  involTKl 
allihe  mMhinery  attendant  apon  such  introduction; 
and  the  company  being  confessedly  in  a  tottering 
eoodition,  it  waa  necessary  to  hold  ontaome  tempta- 
tioa  to  take  ahares  and  beeome  direetorai  It  wai 
•hrioaB,  thcfcfim,  that  inaamneb  as  Mr.  Jcesop  and 
ethers  had  distinctly  intimated  th«r  desdre  to  wind 
Bp,  they  should  be  got  rid  of,  not  speaking  of  inch 
a  proceeding  as  an  impropriety,  but  for  the  purpoae 
itf  carrying  on  the  company.  It  appeared  that  the 
i^gbtnr  vpem  bdag  applied  to  stated  that  be  had 
Be  power  to  iatcrftiej  sod  Skilnai^  notwitbataod- 


Mr.  BaUy  and  Mr.  Rimbwrgh,  for  the 
appellant,  Mr.  Jessop. 

Mr,  Qlasse  and  Mr.  Hamilton  Hunt- 
phreyst  for  the  official  manager,  relied  upon 

ing  the  order,  had  registered  some  transfer;  and 
it  was  suggested  that  inasmuch  as  the  company 
had  failed  in  preventing  the  transfer,  no  party  to 
the  expression  of  oninion  that  no  traaafer  should 
he  made,  ought  to  be  boond  by  raeh  enresrion, 
and  ahonid  be  permitted  to  transfer.  No  doubt, 
if  it  was  merely  a  question  whether  after  that  time 
Jessop  was  justified  in  making  a  transfer  to  third 
persona,  either  for  ralue  or  not,  hisHonour'sopinion 
was  that  there  waa  nothing  to  prevent  the  validity 
of  aooh  traDsfto.  Bnt  then  came  the  proeeedinga 
of  the  ISth  and  14th  of  March,  the  tnbaUnce  of 
which  waa  that  Sheridan  undertook  to  procure 
S,000t,  not  inclading  the  giving  up  of  aliarea  by 
Jeasop  or  others,  on  certain  terms  of  remuneration, 
and  it  was  also  understood  between  Sheridan  and  the 
directors,  that  for  the  purpose  of  resuscitating  the 
company,  the  whole  afiairs  should  be  placed  at  his 
diaposal,  which,  without  imputing  anything  morally 
wrtmg  to  any  one,  made  him  a  dictator,  a  despot, 
until  the  oompany  was  made  effldant  endo-  bia 
eontrouL  One  reason  why  this  was  not  carried  into 
efiect  was,  that  the  arrangement  was  not  approved 
of  by  some  of  the  directors,  who  did  not  consider  it 
right  that  Sheridan  ahould  have  the  aflaira  of  the 
oompany  put  ao  entirely  into  his  hands.  Some  of 
the  directora,  rigbtlyor  wrongly,  thought  fit  to  make 
■neh  arrangements,  and  some  diaapproved,  the 
result  being  that  Sheridan*a  expectations  were  not 
realized.  There  waa  no  evidence  of  any  specific 
arrangement  between  Jessop  and  the  otho-  direc- 
tora, or  between  Sheridan  and  Jessop,  as  to  Jeaaop 
tranaferring  his  shares ;  but  Sheridan  at  least  felt 
that  Jessop  and  the  other  direolors  who  dedred  the 
wlndii^  np  ahould  be  got  rid  of ;  and  it  was  under- 
stood that  Jeasop  should  get  rid  of  his  liability.  The 
arrangement  between  Jeaaop  and  Sheridan  waa 
clearly  not  for  the  benefit  of  Sheridan  aa  transferee, 
but  for  the  benefit  of  the  company,  and  for  obtain- 
ing advent  sbardioldera.  Tt  waa  difiBcuIt  to  aaeer^ 
tahi  the  aiaet  position  of  Spence  as  Sheridaa'a 
nominee,  for  it  waa  admitted,  that  althongh  a  most 
respectable  man,  his  position  was  not  such  a  desir- 
able one  as  waa  required  for  a  new  ahareholder. 
Spence,  in  fact,  was  the  instrument  of  Sheridan  for 
the  purpose  of  the  company,  Jeaaop  having  written 
a  letter  concurring  in  and  aanotioning  all  these 
anangements.  If  he  had  simply  got  rid  of  bis 
shares  to  A.  B,  irrespective  of  the  arrangement 
with  Sheridan,  no  doubt  be  would  have  absolved 
bimaelf  fma  all  liability,  but  the  result  was,  that 
the  transfer  to  Spenoe  could  not  be  oonitdered  a 
transfer  made  by  a  shareholder  bond  fide  (not  using 
the  word  in  an  obnoxioua  aense)  to  a  tranaferee,  but 
fn  aeeordaoee  with,  and  in  the  potpoae  of  working 
out  the  arrangement  with  Sheridan.  That  arrange- 
meat,  however  beneficial  ibr  the  company,  was  one 
which  the  directors  had  no  power  or  authority  to 
make,  so  aa  to  bind  the  ihareholders  genenuly. 
The  transfer  to  S^nce,  therefore,  made  imder  anch 
eiioumatancea,  without  impatii^  maia  JUe$  to  any 
ene,  was  one  which,  when  the  company  came  to  be 
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Es  parte  Bauutt  (2)  and  /«  re  tt«  KO^ 
bricken  Afinet  Company  (3). 

Jtuie  26.— Lord  Justice  Turner  Baid» 
that  this  wai  a  motion  to  discharge  an  order 
of  Vice  Chancellor  Kindersley,  ordering  the 
appellant,  Mr.  Jessop,  to  be  placed  upon 
the  list  of  contributories,  as  holding  474 
iharea  in  the  company ;  and  the  motion 
went  on  to  aak  that  bit  name  might  be 
excluded  from  the  list.  Mr.  Jeasop  was 
the  holder  of  the  sharei  unUI  Uie  17th  of 
March,  perhaps  till  the  20th  of  Mardi 
1856  (for  the  deed  of  transfer  was  dated  on 
that  day),  at  which  time  he  transferred  his 
shares  to  Mr.  J.  F.  Spence.  This  trans- 
fer was  perfectly  formal  and  regular;  it 
was  affirmed  by  the  directors  on  the  25th 
of  March,  which  approval  was  customary 
on  the  transfer  of  shares,  though  not  neces- 
sary according  to  the  constitution  of  the 
company.  No  doub^  therefore,  on  the 
SOth  or  25th  of  Mardi  the  tranafn  was 
complete  at  law,  as  the  order  for  winding 
np  the  company  waa  not  made  until  No- 
Tember  1856 ;  and  it  was  therefore  for  the 
official  manager  to  shew  that  this  transfer, 
valid  as  it  was  at  law,  was  invalid  in  equity. 
The  transfer  was,  however,  opposed  on 
these  grounds.  It  was  said,  that  the  ap- 
pellant was  a  director  of  the  company,  and 
that  the  company  was  in  difficulties  in 
1 855,  or  certainly  in  February  1 856,  when 
an  extraordinary  meeting  of  the  share- 
holdm  was  held  to  consider  the  situation 
of  the  company,  and  to  determine  on  the 
measures  which  should  be  adopted  In  con- 
■equenoe.  This  meeting  waa  held  on  the 
18th  of  February,  but  there  was  not  a  suf- 
ficient attendance  of  shareholders  to  con- 
stitute a  meeUng.  Several  directors,  how- 
ever, were  present,  and  resolutions  were 
signed  by  them  to  the  effect  that  it  was  not 
expedient  to  carry  on  the  company,  and 
that  it  should  be  wound  up  under  the  Court 
of  Chancery,  and  that  the  shareholders 
should  be  called  together  for  the  purpose 
of  confirming  this  proceeding.  The  appel- 
lant signed  these  resolutions.    On  the  4th 

woasd  op,  could  not  be  lield  valid,  and  the  Coart 
was  at)d«r  the  neoenitj  of  pottiiig  llr.  Jetuff  upon 
the  Hit  of  contributoriea. 

(2)  5  De  Oex.  M.  &  G.  S4S;  s.c  24  Law  J. 
Rep.  (y.B.)  Ch«ic.  ISO. 

CS)  SOLawT.Bep.lW. 


of  March  1856,  at  a  meeting  of  the  direc- 
tors, a  shareholder  having  applied  to  trans- 
fer his  shares,  the  secretary  was  instructed 
to  apply  to  the  Registrar  of.  Joint-Stock 
Companies,  and  to  inform  him  that  the 
company  was  about  to  he  wound  up,  and 
to  ask  him  to  refuse  to  register  any  trans- 
f«s.    On  the  6th  of  March  1856,  Mr. 
Sheridan,  the  manager  of  another  insur- 
ance company,  had  an  interview  with  the 
board,  with  a  view  to  the  recmstmction  of 
tiie  company.   On  the  11th  of  March  a 
meeting  of  the  directors  was  held,  at  wbieh 
the  secretary  reported  that  the  Registrar 
of  JoinlrStock  Companies  said  that  lie  had 
no  power  to  stop  transfers,  and  that  the 
shareholder  who  had  made  application  to 
him  had  been  permitted  to  transfer  his 
shares.    A  resolution  was  then  moved, 
that  the  solictor  of  the  company  l>e  in- 
atnicted  to  proceed  with  the  necessary 
measures  to  wind  up  the  company  in  Chan- 
cery.   This  resolution  was,  howsTer,  lost, 
four  votes  being  agunst  it,  and  three  in  its 
favour.   The  appellant  voted  in  favour  of 
the  motion.    On  the  ISOi  of  March  Sheri- 
dan again  attended  die  board,  when  a  reso- 
lution was  passed,  that  in  consideration  of 
Sheridan  procuring,  in  the  way  of  ordinary 
business,  or  by  issuing  new  shares,  or  by 
obtaining  payment  from  shareholders  in 
arrear,  3,000{.  in  seven  months,  he  should 
have  a  salary  of  2002.  a  year  as  consulting 
actuary,  and  should  also  have  distributed 
among  his  nominees  500  shares,  and  all 
shares  forfeited  in  die  next  three  months 
on  which  not  leas  Uian  II.  had  been  paid 
np.    It  was,  however,  provided  thsd:  She- 
ridan's remuneration  should  he  dependent 
on  his  providing  the  sums  specified,  and 
that  in  case  of  an  order  to  wind  up  the  com- 
pany being  made  within  one  month,  Sheri- 
dan was  not  to  be  entitled  to  any  remune- 
ration.   On  the  14tb  of  March  another 
meeting  was  held,  at  which  it  was  resolved 
that  certain  advances  should  be  made  by 
the  directors.    A  statement  was  then  made 
out,  and  signed  by  Sheridan,  and  by  each 
director  who  was  present ;  and  it  waa  re- 
solved that  no  shares  should  be  allotted 
without  Sheridan's  approbation ;  and  that 
he  was  to  have  a  seat  at  die  board.  On 
the  same  day  an  agreement  was  come  to 
between  the  appelhmt  and  Sheridan.  The 
appellant  was  at  that  time  a  creditor  of  the 
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compMiy  fin-  6002.  or  70O2.»  which  ha  hod 
hnt  th«  difectott  to  pay  ■urns  due  to  the 
Ar^«  Iniunuiee  Company,  and  he  wu 
also  liable  on  behalf  of  the  company  to 
the  Argui  Company.  It  wa«  agreed  that 
the  appellant  should  give  up  the  debt,  and 
that  the  amount  should  be  added  to  his 
account  in  respect  of  his  shares,  so  aa  to 
make  them  more  valuable,  and  that  he 
should  give  up  his  bond  to  the  company 
on  cmdition  of  his  being  released  from  all 
liability.  This  agreement  was  signed  by 
the  appellant,  and  at  the  foot  was  this 
memorandum,  "  I  accept  the  above  in  ex- 
planation of  the  resolutioni  passed  this 
day."  It  was  in  coiuequenee  of  thii 
agreeownt  that  the  transfer  of  his  iharei 
was  made.  On  these  fiutts  it  was  eon- 
tended,  by  the  oflScial  manager,  that  the 
transfer  was  not  bond  fide,  but  that  it  was 
contrived  to  give  effect  to  the  arrangement 
between  the  directors  and  Sheridan,  and 
that  they  had  exceeded  their  powen  in 
making  that  arrangement ;  and  that,  there- 
fore, the  transfer  conld  not  be  maintained. 
On  the  other  hand,  it  was  argued  that  it 
was  competent  to  any  shareholder  to  trans- 
fer his  shares,  without  limit  or  restriction. 
It  wut  contended,  that  the  appellant  had 
ndvoeated  the  winding  np  of  Uie  oompany, 
and  was  not  satisfied  wim  the  arrangement 
with  Sheridan;  and  Uiat  he  had  deter- 
mined either  Uiat  the  company  should  be 
wound  up,  or  that  he  would  dispose  of  his 
shares,  and  get  out  of  the  tmmpany  on  that 
nocount.  And  it  was  also  ai^ed,  that  his 
agreement  with  Sheridan  was  made  in 
order  to  carry  that  intention  into  effect, 
«ad  the  sacrifice  made  by  the  appellant  in 
^ving  np  the  debt  due  to  him  was  relied 
on  as  a  proof  of  the  honesty  and  bona  fide$ 
of  bis  intention.  On  these  conflicting  views. 
th«  Court  had  to  dedde  whether  the  trans- 
far,  whioh  was  nndonbtedly  ralid  at  law, 
was  invalid  in  equity.  That  the  transfer 
washonestly  and  iUrly  intended,  his  Lord- 
ship had  no  doubt.  If  it  could  be  inva- 
lidated St  all,  it  must  he  in  consequence  of 
its  connexion  with  the  arrangement  with 
Sheridan — an  arrangement  which  certainly 
seemed  to  his  Lordship  not  to  be  justified. 
Bat  assume,  that  it  was  unjustifiable,  and 
that  it  was  a  breaeh  of  duty  on  ths  part  of 
the  directora,  did  it  then  follow  that  Uiis 
transfer  was  Impeaahabla  t    His  Lordship 


thought  not.  It  was  a  fiiir  conclusion 
firom  the  evidence  that  the  arrangement 
induced  the  transfer,  and  not  the  transfier 
the  arrangement.  The  appellant  was  in 
this  position.  A  majority  of  the  directors 
would  not  concur  with  the  appellant  in 
winding  up,  end  he  bad  no  remedy  but  to 
wind  up  the  company  himself,  or  to  retire 
from  his  connexion  with  it  by  transferring 
his  shares.  No  other  ground  for  impeach- 
ing the  transfer  was  ajteged,  except  that 
the  shares  were  transferred  to  the  person 
by  means  of  whom  the  arrangement  was 
to  be  carried  into  effect.  But  the  appel- 
lant had  an  unrestricted  r^ht  to  transfer 
to  whom  he  pleased ;  and  although  the 
Court  would  watoh  strictly  a  transfer  under 
such  Mrcumstances,  and  if  it  appeared  to 
be  tainted  with  any  unfwmess,  would  in- 
terfere, yet  if  it  was  in  all  respects  open  and 
fair,  it  would  not  set  it  aside ;  especially 
where,  as  in  this  case,  the  shareholder  had 
flill  right  to  transfer  to  whom  he  pleased. 
BenneWa  east  had  been  relied  on  by  the 
official  manager,  but  that  ease  was  not 
applicable ;  for  th^re  the  acceptance  by 
the  directors  was  a  breaeh  of  their  duty. 
There  was  no  aneh  ease  here.  On  the 
whole,  his  Lordship  was  of  opinion  that 
die  appellant  was  sucoessful,  and  hia  name 
must  be  struck  out  of  the  list.  He  oould, 
however,  have  no  costs ;  and  the  costs  of 
the  official  manager  must  be  paid  out  of 
the  estate. 

Loan  Justice  Knioht  Bhuck  was  also 
of  opinion  that,  consistently  with  BennetCa 
ease,  the  transfer  was  legally  and  equitably 
effectual,  and  that  Mr.  Jessop  ceased  to  be 
a  shareholder  in  the  company.  He  there- 
fore agreed  with  his  learned  Brother  that 
Mr.  Jessop's  name  must  be  struck  out  of 
the  list  of  contributories. 

Wood,  y.cr^)%iy»  4i  ^^(xc^:.-^^uh(^  ^; 

BtLES,  J.  (  THB'ATTORWBY  QVei"€ SC  S"^ , 

June  10, 11,  24,  25;      kbaj.  e.  matuiab.  ^■^C:^/ 

Custom —  PreMeription — Foreet  of  BeaiK 
—  Profii  h  prendre  in  alieno  toh —  £o«f 

Grant. 

Whether  a  right  can  iegaUjf  exitt  in  a* 
ejleer  of  the  Crown  to  $eU  the  etU  of  the 
6E 
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Crown  and  not  aceovnt  for  the  proeeedM^ 
qoKre;  but,  if  it  can  legally  exifl,  tmek 
right  ought  to  be  eatabli»hed  hg  nidenee 
cogent  and  invineU/le, 

Semble,  an  office  of  tmtt  under  the  Crown 
cannot  be  annexed  to  a  buhw. 

A  profit  &  prendre  in  anether'e  toU  ea»- 
not  be  claimed  bg  euetom,  however  ancient, 
miform  and  clear  the  exereieea  of  that  cue- 
torn  mag  be. 

A  right  to  earrg  away  the  toil  of  another, 
without  $tint,  cannot  be  claimed  bg  pre- 
scription; nor  can  the  claim  he  euettUned 
hg  evidence  of  a  loet  grant. 

The  infonnatioD  in  this  case  stated  that 
the  Qaeen,  in  right  of  her  Crown,  was 
seised  of  the  soil  of  the  Forest  of  Dean  in 
Gloucestershire,  and  of  all  timber  and  other 
trees  standing  or  growing  theieon,  and  of 
all  mines  and  minezds  within  or  under  the 
said  forest,  subject  to  the  rights  and  pri- 
vileges of  the  registered  free  miners  of  the 
said  forest,  and  to  such  grants  by  Her 
Majesty  or  her  pzedeeeisors  as  were  then 
in  force. 

.  By  the  1  &  2  Vict.  c.  43.  the  Dean 
Forest  Mining  Commissioners  were  consti- 
tuted, with  power  to  grant  leases  of  any 
quarries  in  the  forest  for  any  tenn  not  ex- 
ceeding twenty-one  years,  to  free  miners, 
who  were  therein  described ;  and  it  was 
enacted,  that  no  quarry  within  the  foreat 
should  be  opened  by  any  person  or  penops 
whtimaoeTer,  other  than  under  or  by  rirtne 
of  a  lease  or  leases  to  be  granted  as  tbnein 
mentioned,  and  no  person  should  be  en- 
titled to  any  quarry  within  the  forest 
except  such  as,  under  the  provisions  of  the 
act,  should  be  specified  in  the  award  of 
the  Commissioners,  or  except  the  same 
should  be  held  under  a  lease  to  be  granted 
in  pursuance  of  the  provisions  of  the  act. 
Section  85.  was  in  the  following  terms : — 
**  And  whereas  a  claim  was  made  by  Wil- 
liam Ambrose,  Esq.,  as  lord  of  the  manor 
of  Blakeney,  before  the  said  Commission- 
en  of  Inquiry,  to  grant  gales  for  quarries 
and  exact  gale  fees  and  rents  within  the 
bailiwick  of  Blakeney,  in  the  said  forest, 
founded  upon  some  grant  or  alleged  grant, 
made  by  Her  Majesty's  royal  predecessor 
King  Edward  the  Third,  which  claim  is 
not  admitted,  but  altogether  denied  on 
■behalf  of  Her  Majesty,  and  legal  proceed- 


ings have  been  instituted  by  the  Attorney 
General  oo  behalf  of  Her  Majesty,  and  sre 
now  depending  for  the  trial  of  such  claim ; 
Be  it  therefore  enacted,  that  nothii^  in 
thia  set  contained  shall  prejudice  the  jast 
and  legal  rights  of  the  smd  William  Am- 
brose, or  tiie  just  and  legal  rights  of  Her 
Majesty,  her  heirs  and  successors,  in  rela- 
tion to  such  claims,  or  any  proceedings 
already  taken,  or  which  may  be  hereafter 
taken  by  or  on  behalf  of  Her  Majesty,  her 
heirs  and  successors,  or  the  said  William 
Ambrose,  his  heirs,  executors,  admiaistrfrr 
tors  and  assigns,  in  relation  to  such  cisim 
so  preferred  by  or  on  his  behalf  as  afore- 
said." 

The  defendants,  William  Mathias  and 
Henry  Mathias,  claimed  to  be  the  succes- 
sors in  titie  of  William  Ambrose,  and  to  be 
entitled  to  grant  what  are  called  gale^ 
enabling  the  grantees  thereof  to  open  sod 
woik  stone  quarries  within  what  th^ 
alleged  to  be  the  manor  or  bailiwick  oC 
Blakeney  within  the  Foreat,  by  virtue  of 
the  above-mentioned  grant ;  and  they  &r- 
ther  alleged  that  they  and  their  predeces- 
sors had,  for  upwards  of  100  years  past, 
de  facto  exercised  such  right  so  as  to  en- 
titie  Uiem,  as  against  the  Crown  to  the 
benefit  of  the  provisions  of  the  Nnlloia 
Tempus  Act  (9  Geo.  3.  c.  16),  and  also 
alleged  such  right  to  be  within  the  85tk 
section  of  the  1  &  2  Vict.  c.  43. 

The  information  then  stated  thiU  the 
manor  of  Blakeney  was  wholly  distinct 
from  the  buliwick  or  woodwudsbip  o( 
Blakeney,  the  offiee  of  bailiff  or  voodnid 
being  a  forestal  office,  and  the  duty  of  dw 
bailiff  or  woodward  being  to  protect  tits 
royal  property  and  the  foreatal  rights  with- 
in his  bailiwick  or  woodwardship  ;  but  in 
point  of  fact  the  owners  of  the  manor,  wUch 
was  wholly  witiiout  the  boundaries  of  the 
forest,  had,  for  very  many  years,  been  the 
holders  of  the  office,  and  the  office  bad 
been  considered  as  annexed  to,  and  hsd 
de  facto  been  held  with  the  manor,  and 
**  by  reason  thereof  and  of  usurpation  by 
tiie  defendants  and  their  predecessors,  the 
duty  and  perquisites  of  the  foreatal  office 
had  come  to  be  claimed  and  treated  by 
them  as  rights  of  property  annexed  to  the 
manor,  and  they  had  treated  the  boundaries 
of  the  manor  as  co-extenalve  and  synony- 
mous with  the  bonndaries  of  the  distikt 
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orer  which  the  fores tal  office  wai  exercif- 
•ble." 

The  information  was  filed  against  Wil- 
Hsm  Mathias,  Henry  Mathias*  and  Charles 
Morse,  who  not  being  a  free  miner  was 
working  a  quarry  within  the  forest,  un- 
der a  grant  made  by  the  other  defen- 
dants, and  it  prayed  that  it  might  be  de- 
elared  that  the  defendants,  W.  Mathias  and 
H.  Mathias,  had  not  any  right  or  title  to 
grant  galea  or  leases  of  quarries  within  any 
part  of  the  Forest  of  Dean,  to  any  person 
or  persons  whomsoever,  or  to  exact  gale 
ha  or  rents  in  respect  thereof,  and  that 
they  night  be  restrained  by  injunotioa 
from  mining  or  granting  any  more  such 
grants  or  leases ;  that  Morse  might  be  in 
like  manner  restrained  from  continuing  his 
quarry;  and  that  an  account  might  be 
taken  of  the  quantities  of  stone  worked 
and  the  timber  cut  down  by  or  under  the 
authority  of  the  defendants,  and  of  the 
issues  and  profits  thereof,  and  of  the  fees, 
rents  and  royalties  received  by  W.  Ma- 
thias and  H.  Mathias,  in  respect  of  any 
gales  or  leases  granted  by  them. 

The  alleged  grant  from  King  Edward 
the  Third  was  not  found. 

Mr,  W,  M.  James,  Mr.  Bmill  (of  the 
common-law  bar),  and  Mr.  Hanaoitt  ap- 
peared in  anpport  of  the  information. 

Mr.  Waicoek  and  Mr.  W.  Morru,  for 
the  defendants. 

The  a^uments  of  counsel  ftiUy  appear 
in  the  judgment  of  Byles,  J. 

The  following  authorities  were  cited  :— 

Qaieward's  ease,  6  Rep.  59. 

BlwUt  y.  Tregonning,  S  Ad.  &  E.  554; 

a.  c.  5  Not.  &  M.  284 ;  4  Law  J. 

Rep.  (N.8.)  K.fi.  923. 
Ragera  t.  ^reatoiB,  10  Q.B.  Rep.  26 ; 

a.  c.  17  Law  J.  Rep.  (n.8.)Q.B.  84. 
OoodtiOe  t.  Baldwin,  1 1  East,  48S. 
Clayton  v.  Corby,  5  a.B.  Rep.  415  ; 

s.  c.  11  Law  J.  Rep.  (h.s.)  Q.B.  239; 

14  Ibid.  S64. 
The  Attorney  General  v.  the  Corf  ora- 
tion of  London,  2  Mac.  ft  G.  247; 

s.  c.  2  Hall  &  Tw.  1 ;   19  Law  J. 

Rep.  (n.s.)  Chanc.  314. 
Bright  v.  Walker,  1  Or.  M.  &  R.  211 ; 

s.  c.  4  Tyrw.  502  ;  8  Law  J.  Rep. 

(b.b.)  Exch.  260. 


Mill  T.  the  CemvasHoneri  in  Charge  of 
•the  New  Forest,  18  Com.  B.  Rep. 

60;  s.  c.  25  Law  J.  Rep.  (n.b.) 

CP.  212. 
The  Mayor  of  Hull  v.  Horner,  1  Cowp. 

102. 

Lord  Pelham  t.  Piekersgill,  1  Term 

Rep,  660. 
The  Attorney  General  v.  Lord  Hothantt 

Turn.  &  R.  209. 
Gibson  V.  Clark,  1  J.  &  W.  159. 
Roe  d.  Johnaen  t.  Ireland,  11  East, 

280. 

Neddy  v.  Wheelhouae,  Cro.  Elia.  558. 
Selby  T.  Robinson,  2  Term  Rep.  758. 
Grimatead  v.  Marlowe,  4  Ibid.  717. 
Benson  r.  Chester,  8  Ibid.  S96. 
fVellesley  v.  Mominglon,  23  Law  J. 

Rep.  (n.8.)  Chanc.  49. 
The  Law  Officers  of  State  v.  the  Earl 

ef  Haddington,  5  WUs.  &  Sh.  670, 

591. 

4  Inst.  315. 

5  Com.  Dig.  tit.  'Officer,'  c.  193. 
Manwood's  Forest  Laws, 

July  8. — Byles,  J. — The  defendants, 
Mesus.  Mathias,  claim  a  right  to  grant 
gales  or  licences  for  working  stone  quarries 
in  unindoaed  lands  mthin  a  part  of  the 
Royal  Forest  of  Dean,  called  '*  Blakeney 
Walk,"  to  exact  payments  in  the  shape  of 
gale  fees  or  rents  in  respect  thereof,  and  to 
apply  those  payments  to  their  own  use, 
without  accounting  to  the  Crown.  They 
allege  that  they  enjoy  this  right  as  wood- 
wards or  foresters  of  the  Crown  in  Blake- 
ney Walk;  that  the  office  of  woodward  or 
forester  was  annexed  to  a  small  manor 
called  "  Blakeney  Manor,"  which  is  with- 
out the  limits  of  the  present  Forest  of 
Dean,  and  that  the  office,  with  its  perqni- 
aites,  has  devolved  upon  them  as  owners 
of  the  manor.  This  is  in  efiect,  an  alleged 
right  of  an  officer  of  the  Crown  to  sell  the 
soil  of  the  Crown,  and  not  to  account  for 
the  proceeds.  It  is  plain,  to  say  the  least, 
that  serioua  doubts  may  exist  as  to  the 
legality  of  any  such  right,  and  that  if  it 
can  legally  exist,  it  ought  to  be  established 
by  evidence  cogent  and  invincible.  But, 
on  the  threshold  of  the  case,  before  arriv- 
ing at  the  two  inquiries— first,  whether  in 
point  of  law  the  alleged  right  can  exist ; 
and,  secondly,  whether,  if  so,  it  ever  did  an 
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Iket  exist,  t]i«  infSMmuit  prewnti  Uie  pre- 
liminary difficulty  thftt  the  defeirdanti' 
rights,  if  erer  they  had  any,  are  extinguish- 
ed by  the  I  &  2  Vict.  c.  43.  Into  the 
detailed  provisions  of  that  statute  it  is  not 
necessary  to  enter,  for  it  ia  admitted  that 
unless  the  defendants  can  bring  themseWes 
within  the  words  of  the  saving  clause 
(s.  65.),  introduced  for  the  benefit  of  their 
predecessor  in  title,  one  William  Ambrose, 
the  statute  and  the  award  made  under 
it  extinguished  all  previous  right  of  quar- 
rying,  however  good  in  law  and  however 
clearly  established  in  hot ;  thus  making  a 
tabula  rata  on  which  to  inscribe  the  new 
rights  created  by  the  statute.  That  saving 
clause  does  not  purport  to  save  all  the 
rights  of  William  Ambrose,  whatever  they 
may  have  been,  but  only  his  right  as  he 
stated  and  claimed  it  before  the  Commis- 
sioners  of  Inquiry.  This  claim,  it  appears 
from  the  same  section  (85.)*  ^ss  this : — 
A  claim  by  him  as  lord  of  the  manor  of 
Blakenry,  founded  on  a  grant  of  Edward 
the  Third,  to  grant  gales  for  quarries, 
and  exact  gale  fees  and  rents  within  the 
bailiwick  of  Blakeney.  The  first  ob- 
servation upon  the  saving  clause  is  that 
even  if  die  claim  be  perfectly  l^pd  and 
established,  it  ia  not  dear  that  the  saving 
elanse  would  prevent  the  indirect  oper^ 
tion  on  the  defendants'  rights  of  the  ex- 
tinctive clauses  of  the  statute  ;  for,  from 
the  defendants'  answers,  and  from  the 
statements  of  their  counsel  it  appears  that 
the  defendants  do  not  claim  to  grant  a  gale 
or  licence  to  any  stranger,  but  only  to  per- 
sons called  free  miners,  who,  though  not 
claiming  in  respect  of  any  land  owned  or 
occupied  by  them,  but  only  in  respect  of 
their  birth,  residence  or  occupation  within 
the  district,  yet  claimed  a  right  to  have 
these  galea  granted  to  them.  The  rents 
and  prollta  of  the  defendants  appear,  there- 
fore, on  their  own  atatement,  to  be  en- 
tirely dependent  on  the  rights  of  the  old 
free  miners.  But  by  the  statute  a  new 
body  of  free  miners  is  substituted  for  the 
old  body,  and  the  old  body  of  free  miners 
is  extinguished.  The  new  free  miners  are 
to  be  registered;  and  by  section  SI  no 
person  is  to  be  deemed  a  free  miner  whose 
name  is  not  upon  the  register.  To  the 
new  re^stered  free  miners  alone  are  galea 
or  leaiea  of  quarries  for  the  future  to  be 


granted  (section  S3).  Now,  at  to  the 
defendant  Morse,  to  whom  the  other  de- 
fendants are  aceuBed  by  the  inform^on 
of  galing  a  quarry,  he  is  not  one  of  the 
new  registered  free  miners,  and  the  rights 
of  all  the  old  free  miners  to  gales  are 
abolished  absolutely.  How,  then,  can  the 
defendants,  Messrs.  Mathias,  support  a 
claim  to  grant  gales  to  persons  not  only 
whose  title  to  demand  a  gale,  but  whose 
capacity  to  accept  a  gale,  is  abolished  t 
The  saving  clause  reaches  the  case  of  Uie 
old  free  miners.  And  the  saving  clause 
introdnced  in  &Tonr  of  the  defendanla 
seems  to  reach  their  ease  only  in  the  event 
of  a  contingency  made  iropoaaible,  that  is 
to  say,  of  an  old  free  miner  still  entitled 
and  still  qualified  to  take  a  gale  accepting 
a  gale  from  them.  To  hold  that  the  old 
free  miners  still  exist  for  the  benefit  of 
the  defendants  would  be  to  nullify  the 
main  provisions  of  the  act  of  pariiament. 
A  clause  giving  compensation  would  heal 
tiie  injury,  if  any  were  really  inflicted ; 
but  there  seems  to  me  great  force  in  the 
informant's  objection  that  the  saving  elanse 
does  not  Suppose,  however,  that  the 
saving  clause  could  be  stretched  to  meet 
Uie  case,  still  it  only  meets  it,  if  the  claim 
contained  in  the  saving  clause  be  made  out 
in  its  terma.  To  make  out  that  claim  the 
defendants  must  establish  each  these 
three  propositions  ^— First,  that  they  are 
the  woodwards  or  foresters  of  Blakeney 
Walk,  for  they  claim  the  rights  in  question 
as  perquisites  of  that  office;  secondly,  that 
the  woodwardship  is  annexed  to  the  lord- 
ship of  the  manor  of  Blakeney ;  thirdly, 
that  it  was  annexed  to  the  lordship  of  the 
manor  of  Blakeney  by  a  grant  of  Edward 
the  Third.  Each  of  these  positions  requires 
to  be  briefly  examined.  First,  are  the 
defimdants  woodwards  or  foresters  of 
Blakeney  Walk  f  They  cannot  pretend  to 
be  so  otherwise  than  as  lords  of  tbe  manor 
of  Blakeney.  A  prescriptive  title  to 
the  office  in  gross  is  negatived  by  the 
grants  of  Edward  the  Third,  and  there  is 
no  evidence,  direct  or  presumptive,  of  sny 
grant  of  the  office  in  fee  to  any  individusl 
in  gross,  still  less  to  any  ancestor  of  theirs, 
and  no  evidence  of  the  exercise  of  the 
office  by  their  ancestors  as  grantees  of  the 
office  in  tmat.  As  to  taking  it  by  assign- 
ment from  a  grantee  in  grass  of  the  Crown, 
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dw  office  is  ftccording  to  the  authoritici  an 
office  of  trait,  incapable  of  aarignment 
without  a  licence  from  the  Crown,  foanded 
on  the  retarn  to  a  writ  of  ad  quod  dantHum 
(4/«<f.  315).    The  defendants  are  there* 
ton  obligad  to  clum,  and  do  accordingly 
daim,  the  office  of  woodward  rar  fimater  aa 
annexed  to  the  manor  of  Blskeney.  Se- 
eoadiy,  was  the  woodwaxdahip  ever  annexed 
to  the  manor  of  Blakeney  7    In  the  first 
pliee,  it  should  teem  from  the  paiaage 
ated  from  Lord  Coke  that  the  office  cannot 
he  BO  annexed.    For  if  it  can,  it  becomes 
aui^able,  and,  though  it  be  an  office  of 
tmit,  may  pass  to  the  assignees  of  a  bank- 
nipt, — which  isaatartling  propoeition.  An 
aothorify,  indeed,  baa  been  cited  from 
JtfawMMf,  to  the  effiset  that  it  may  be 
unexed  to  a  manor,  hat  in  the  conflict  of 
anthorities  one  ie  diapoaed  on  principle  to 
think  that  it  cannot  be  so  annexed ;  and 
Ae  ahsanee  of  examples  or  preeedenti  of 
ancb  an  annexation  fortifies  the  conclnrion. 
Bat  snppose  it  can  be  annexed,  was  it,  in 
fact,  erer  so  annexed  7    Certainly  not  by 
any  evidence  of  express  existing  grant. 
Certainly  not  by  preteription,  for  grants  of 
this  Tpry  woodwardship  by  the'  Crown  to 
individuals  at  pleasure  and  for  life  hare 
been  prodaeed  since  the  time  of  legal 
memory.    Is  a  lost  grant  since  the  time  of 
Itgal  memory  to  a  lord  of  the  manor,  as 
nicAi,  in  fee  to  be  presumed  7    Is  there 
■By  leMonable  eridenee  of  the  continuous 
cxerriae  of  an  hereditary  office  by  indiiri- 
dnals  in  thrir  capacity  of  lorda  of  the 
nanor  in  fee,  and  neeeasarily  and  only  in 
that  capacity  an  exercise  of  the  office  so 
restrained  to  the  lords  of  the  manor  as  to 
be  inexplicable  on  any  other  hypothesis 
than  that  they  held  the  forestal  office  in 
fee  as  lords  of  the  manor  7    It  is  not  easy 
to  see  any  such.    If  there  be  none,  then 
there  is  no  evidence  of  lost  grant.  But 
there  ia  evidence  on  the  other  side,  for  the 
•etoal  gmnta  wfaieh  have  been  {wodveed 
make  it  moje  reasonable  that  if  any  exer- 
oae  of  the  office  is  referable  to  any  pre- 
mmed  grant,  ft  should  be  referred  to  n 
grant  of  such  a  description  as  the  granta 
which  are  proved  actually  to  have  existed 
vii.  granta  during  pleasure  or  fw  life. 
The  only  three  foundations  of  such  a  right, 
tbenfore,— vis.  existing  grant,  prescrip- 


tion, lost  or  presumed  grant — seem  equally 
to  &il.  Bat  assuming  that  the  woodward- 
ship  could  be,  and  really  was,  annexed  to 
the  manor  by  royal  grant,  there  arisea  the 
other  inquiry,  thirdly,  was  it  annexed  by 
a  grant  of  Kdward  the  Third  7  To  arrive 
at  this  oonelusion,  one  or  other  of  these 
gratuitous  assumptions  moat  be  made— 
either  that  the  last  grantee  for  life  of 
Edward  the  Third,  whose  grant  is  dated 
1349,  pre-deceased  that  king,  or  that  the 
king,  after  the  death  of  the  grantee  for 
life,  and  before  the  date  of  his  own  death 
in  1376,  granted  to  a  lord  of  the  manor  in 
fee  as  he  had  never  done  before  t  or  else 
that  Edward  the  Third,  between  1S49  and 
1376,  granted  the  reversion  in  fee  in  the 
office  to  the  lord  of  the  manor.  It  is  surely 
net  too  much  to  aay  there  is  no  evidence 
whatever  in  siipport  of  either  of  these  hypo- 
theaea.  They  are  purely  gmtnitons.  In* 
deed,  there  is  no  m<nre  reason  in  &et  or  in 
law,  but  less  reason,  to  presume  a  grant 
by  Edward  the  Third  than  by  any  of  his 
successors.  For  these  reasons,  it  appeara 
to  me,  assuming  the  defendants*  claim  to 
be  of  a  nature  capable  of  being  supported 
in  point  of  law,  that  they  have  failed  to 
make  out  any  one  of  those  requisites,  every 
one  of  which  they  most  establish  to  bring 
themselves  within  the  saving  clause  of  the 
atatute;  and,  if  tlmt  be  so,  then  the  ex- 
tinctive clauses  of  the  statute  wipe  out  and 
expunge  aU  their  righta,  whatever  they 
may  Imve  been.  But  it  may  be  mm 
satisfactory  to  the  defendants  if  we  proceed 
to  inquire  whether  they  really  had,  or 
rather,  in  point  of  law,  ever  eould  hnve  bad, 
before  the  statute,  any  such  legal  right  as  / 
they  claim,  though  not  falling  ]wecisely 
within  the  very  words  of  the  saving  clauae. 
Could  they,  under  any  circumstances,  make 
out  by  this,  or  any  other  presumptive  evi- 
dence, a  right  to  take  by  the  bands  of  the 
free  miners  the  soil  of  the  Crown  without  ^ 
accounting  for  the  proceeds  7  The  whole 
burden  of  proof  is  on  the  defendants,  fur 
the  soil  of  the  forest  is  in  the  Crown.  The 
statute  reeitea  that  fact ;  and  if  it  be  con- 
tended that  the  saving  elanae  protects  the 
defen^nti  from  being  injurioualy  atfoeted 
by  that  recital,  the  informant's  evidence 
proves  the  soil  to  be  in  the  Crown,  and  the 
answer  of  the  defendants  admits  it.  It 


Digitized  by 


708 


COURTS  OF  CHANCERY: 


[Nsw  Smnn 


Beetna  to  me,  first,  that  the  free  miners 
themselveB  could,  in  point  of  law,  have 
had  no  such  right  as  the  defendants'  claim 
assumes  them  to  have  had.  Now,  the 
claim  of  the  free  miners  is  to  subvert  the 
•oil,  and  carry  away  the  sub-stratum  of 
stone  without  stint  or  limit  of  any  kind. 
This  alleged  right,  if  it  ever  existed,  must 
have  reposed  on  one  of  three  foundations 
"-custom,  prescription  or  lost  grant.  The 
right  of  the  free  miners  is  incapable  of 
being  established  by  custom,  however 
ancient,  uniform  and  clear  the  exercises  of 
Chat  custom  may  be.  The  alleged  custom 
is  a  custom  to  enter  the  soil  of  another  and 
carry  away  portions  of  it.  The  benefit  to 
be  enjoyed  is  not  a  mere  easement,  it  is  a 
profit  a  prendre.  Now,  it  is  an  eleUMntary 
rule  of  law  that  a  projk  A  prendre  in  an- 
other's soil  cannot  be  claimed  by  custom, 
for  Uiis,  among  other  reasons,  that  a  man's 
soil  might  ihua  be  subject  to  the  most 
grievous  burdens  in  fitvour  of  succesnve 
multitudes  of  persons,  like  tiie  mhabitants 
of  a  parish  or  other  district,  who  could  not 
release  the  right. 

The  leading  case  on  the  subject  is  Gate- 
ward's  caae^  which  has  been  repeatedly 
followed,  and  never  overruled.  'Thus,  in 
Bteutitt  V.  Tregonning  it  was  held,  that  the 
right  to  take  even  the  adventitioas  soil  or 
sand  that  had  been  blown  from  the  shore 
on  to  land  contiguous  to  the  sea  could  not 
be  claimed  by  custom,  though  it  was  urged 
thst  to  follow  this  drifted  sand  was  only 
following  a  chattel.  It  is  true  that  the 
Court  of  Queen's  Bench,  in  Regere  t. 
Brentomt  expressed  an  extrapjudieiid  o|»n- 
ion  that  the  custom  of  tin-bounding 
in  Cornwall,  which  involves  the  taking 
of  a  profit  in  alieno  tola,  might  have  been 
good,  if  coupled  with  an  obligation  to 
work.  But,  assuming  that  opinion  to  be 
correct,  I  am  not  aware  that  it  has  ever 
been  extended  to  any  other  case,  and  so 
difficult  did  the  learned  counsel  for  the 
plaintiff  in  Rogera  v.  BreiUon  feel  their 
position  to  be,  that  they  desired  to  treat 
the  custom  which  they  were  bound  to  sup- 
port as  the  lex  loci  of  a  province.  Not> 
withstanding  all  that  was  said  in  Roger*  t. 
Brentont  yet  Oaieteard^e  eaee  still  stands 
forth  as  a  land-mark  of  the  law  on  this 
subject ;  and  no  actual  decision  has  been 


cited  at  the  bar  to  shew  that  a  right  of  this 
nature  has  been  claimed  by  custom  only 
and  supported.   The  next  question  is,  can 
such  a  right  as  this  be  claimed  even  by 
prescription  ?    I  will  assume,  against  the 
fiutt,  that  there  is  no  evidence  to  nc^^tive 
prescription.    The  present  is  a  claim,  not 
only  to  carry  away  the  soil  of  another,  bnt 
to  carry  it  away  without  atint  or  limit ;  it 
is  a  dsira  which  tends  to  the  destruetion 
of  the  inheritance,  and  which  excludes  the 
owner.    A  prescription,  to  be  good,  must 
be  both  reasonable  and  certain  {Comgns't 
Digest),  and  this  alleged  prescription  seems 
to  me  to  be  neither.    Thus,  a  claim  of 
a  common  without  stint  annexed  to  a 
messuage  without  land  is  bad — Ben*(m 
V.  Cheater,    Lord  Coke  says,  (Co.  Lit. 
122,  a,)  that  you  must  not  exclude  the 
owner  of  the  soil.     And  in  Clayton  v. 
Corbg,  although  a  jury  had  found  a 
thirty  years'  exercise  without  intemiption, 
as  of  right,  of  a  claim  by  prescriptioa 
to  dig  chiy  in  the  plaintiff**  land  for  the 
defendant's  brick-kiln,  and  though  the 
verdict  would  not  be  assailed,  yet  the  Court 
of  Queen's  Bench  gave  judgment  for  the 
plaintiff,  non  obstante  veredieto,  on  the 
ground  that  such  a  prescription  was  radi- 
cally vicious,  and  incapable  of  being  sus- 
tained, for  that  it  was  an  indefinite  claim 
to  take  all  the  clay  ;  in  other  words,  to 
take  the  whole  close.    That  case  rests  <m 
the  soundest  rules  of  law,  and  it  is  an 
authority  expressly  in  point,  shewing  that 
the  strongest  evidence  of  user  could  not 
support  tUs  as  a  prescriptive  dum.  Hie 
only  remaining  question  on  this  part  of 
the  case  is  tiiis :  Can  the  claim  be  sus- 
tained by  evidence  of  a  lost  grant  t  Pre- 
scription presupposes  a  grant,  and  if  you 
cannot  presume  a  grant  of  an  unreasonable 
claim  before  l^al  memory,  d  fortiori  can 
you  not  presume  one  since.    The  defen- 
dants have  relied  on  statutes  of  limitation, 
but  as  to  that,  a  claim  which  is  vieioui 
and  bad  in  itself  cannot  be  substantiated 
by  a  user,  however  long.    Upon  statutes 
of  limitation  the  case  of  Clagton  v.  Corbg 
is  again  decisive.    The  statute  2  &  3 
Will.  4.  e.  71.  enacts,  that  no  claim  which 
may  be  lawfully  made  at  common  law  by 
custom,  prescription  or  ancient  grant  Ath 
be  defeated  after  the  periods  there  msaitioa- 
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ed;  yH  Clayton  t.  Corby  shews  that  if  tbe 
aUm  was  not  one  which  could  he  lawfbll  j 
msde  by  cnstonit  prescription  or  preeumed 
grant,  it  wiU,however  clearly  proved,  never- 
UielesB  be  defeated.  These  legal  objections 
tpply  to  tbe  claim  of  the  free  miners,  but  they 
apply  equally  to  the  defendants,  who  claim 
to  enjoy  the  benefit  of  taking  away  the 
toil  by  tbe  hands  of  the  free  miners ;  and 
die  defendants  are,  on  their  own  shewing, 
in  a  worse  position  than  the  free  miners, 
for  the  defendants  have  to  shew  a  valid 
prescription  exempdng  them  from  aeeoont- 
iag  for  the  proceeds  of  the  Crown's  woSi, 
which  they  hftTe  sold.  If  a  forester  cannot 
prescribe  to  have  windfalls,  as,  according 
to  Lord  Coke,  he  cannot— 4  IntU  299, 
beeaase  they  were  a  portion  of  the  king's 
inheritance,  then,  by  the  stronger  reason, 
can  he  not  prescribe  to  sell  tbe  very  soil  on 
which  tbe  trees  grow,  and  to  appropriate 
the  proceeds.  If  these  observations  on 
the  law  of  the  case  be  well  founded,  it  is 
unnecessary  to  add  any  further  remarks  on 
the  evidence ;  for  I  regret  that  I  feel  it 
my  duty  to  express  to  his  Honour,  the 
Tiee  Chancellor,  my  humble  opinion  that 
the  claim  is  one  which  cannot  be  suppwted 
in  point  of  law. 

WooD,V.C.  eoneuixed. 


June 

4     I  IPBNCBV.HAHDF011D. 

WiU-^Children^Referentiid  PtwUUmt 
•^Oi/i  ntppUed. 

A  reriduary  e$laie  tsot  given  to  Aree 
hrothen  and  a  nephew  far  (Aetr  Uvee  at 
temante  in  common,  and  after  their  deeeaee 
then  in  trust  for  their  heire  and  aetiyn*  ae 
tenamie  in  eoHmm.  The  wiU  then  eonlained 
frmneioiu  that  the  share*  of  any  or  either  of 
then"  children  dyiny  under  twenty-one  witk~ 
eat  issue  shoald  go  to  the  survivors,  and 
that  the  share  of  lueh  child  as  died  under 
twenty-one  leaving  issue  should  go  to  the 
sAtVdren  of  such  child ;  but  that  in  case  one 
child  only  of  the  brothers  and  nephew  should 
attain  twenty-one,  or  be  married,  then  in 
trust  for  such  child,  his  or  her  heirs  or  as- 
signs:— Held,  that  the  brothers  and  nephew 


tooh  an  ahsohile  vested  interest  in  ike  resi- 
duary estate,  wiih  an  executory  devise  ever 
in  ease  of  children  being  bom. 

John  Spence  made  his  will,  dated  the 
2nd  of  August  1853,  and  it  etrntained  the 
following  cLanse : — 

"  I  give,  devise  and  bequeath  unto  my 
brothers  and  nephew  as  follows,  viz.,  to 
my  brother  James  Spence,  to  my  brother' 
Charles  Howe  Spence,  to  my  brother 
Frederick  Spence,  to  my  nephew  Geo^e 
Hogarth)  ail  and  singular  my  real  and 
personal  estate  whatsoever  and  whereso- 
ever, which  I  shaU  be  possessed  of  or 
entiUed  to  at  the  time  of  my  decease, 
wd  whetiieT  in  possession,  rerersitm  or 
expectancy,  to  hold  the  same  and  every 
part  thereof  according  to  the  nature  and 
quality  of  the  same  respectively,  unto 
my  sibreaaid  brothers  James  Spence, 
Charles  Howe  Spence,  Frederick  Spence, 
and  my  nephew  Qeorge  Hogarth,  during 
Uieir  natural  lives,  to  share  and  share  alike 
as  tenants  in  common,  and  after  the  de- 
cease of  my  aforesaid  brothers  and  nephew 
then  to  be  held  in  trust  for  all  and  every 
their  bars  and  assigns  as  tenants  in  com- 
mon ;  provided  always,  and  I  hereby  direot 
diat  if  any  or  either  of  their  children  shall 
depart  this  life  under  the  age  of  twenty- 
one  years  without  leaving  any  lawful 
issue,  the  share  or  shares  of  each  of  them 
so  dying  shall  be  in  trust  for  the  survivor 
or  the  survivors  of  them  or  their  heirs  and 
assigns  respectively,  if  more  than  one  as 
tenants  in  common ;  but  in  case  any  or 
either  of  such  child  or  children  of  my 
aforesaid  brothers  or  nephew  shall  die 
under  the  age  of  twenty-one  years  and 
leave  any  lawful  issue,  then  I  direct  the 
part  or  ahaie  of  each  child  so  dying  shall 
be  in  trust  for  his  or  her  child  or  children ; 
and  in  oaae  there  shall  only  be  one  such 
child  of  my  aforesaid  brothers  or  nephew 
who  shall  live  to  attain  the  age  of  twenty- 
one  years  or  be  married,  then  in  trust  for 
such  only  child,  his  or  her  heirs,  assigns, 
&c.  for  ever."  ■ 

The  testator  died  on  the  Ist  of  October 
1856 ;  he  left  bis  brothers  and  nephew  sur- 
viving, but  neither  of  them  ever  had  any 
issue.  George  Hogarth  died  shortly  after 
the  testator.  James  Spence,  the  testator'a 
brollier,  inatituted  thk  auit  to  obtain  « 
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coastmetion  of  the  will,  and  a  deolaimtlon 
of  thdr  rights  under  it. 

Mr.  Seluifn  and  Mr.  Coie,  for  the  plain- 
tiff(  contended  that  the  brothers  andnepbev 
took  the  reaidaary  estate  absolately. 

Mr*  Oreene,  for  the  executoi  and  resi- 
duary devisee  of  the  testator's  nephew, 
insisted  that  he  took  an  absolute  interest 
in  the  estate. 

Mr.  Lloyd  and  Mr.  Beavan,  for  the 
heir-at-law  of  the  testator.— •The  brothers 
and  nephew  took  only  a  life  estate  in  the 
property.  It  was  altogether  independent 
of  the  trust  for  "  all  and  every  their  heirs 
and  assigns.'*  The  word  **  heirs"  had  re- 
fermee  to  the  ohildren,  the  word  "  asaigna" 
to  their  pouible  alieneea.  There  was  a 
clear  general  intention  that  children  should 
take  in  fee,  and  as  there  were  none  in 
existence,  Uie  heir  was  entitled.  There 
could  be  no  surviTorship  among  them,  and 
the  heir  was  entitled  to  so  much  as  had 
lallen  in. — 

Milrojf  T*  Milroy,  14  Sim.  48;  8.c. 
18  Law  J.  Rep.  (h-s.)  Chanc.  266. 

3  Jarman  on  Wilis,  68,  2nd  ed. 

Sibleg  T.  Perry,  7  Ves.  522. 
'  Edwrdt  T.  Ed»«rdM,  12  BeaT.  97. 

Oummoav.  HowtM,  23  Ibid.  194;  B.e. 
26  Law  J.  Rep.  (n.s.)  Chane.  33S. 

Stfmtrt  T.  Johson,  16  Sim.  267. 

Mr.  Hoffman,  for  Mr.  Handford,  the 
executor.— The  word  "  heirs"  mutt  he 
referred  to  children.  There  could  be  no 
doubt  of  it,  were  it  not  for  the  word  "  as- 
signs." If  the  words  "heirs  and  assigns" 
were  rejected,  the  will  would  be  consistent; 
the  provisions  in  favour  of  children  would 
tlien  have  their  effect;  if  tbey  were  re- 
tained, and  effect  given  to  them,  it  would 
be  against  the  intention  of  the  testator. 

The  Uasm  of  thk  Rolls.— It  is  not 
easy  to  come  to  a  satisfrctory  eonelusion 
upon  this  obscure  will ;  but  I  have,  in  my 
own  mind,  arrived  at  what  I  belieTe  to  be 
the  scheme  and  object  of  the  will,  and  it 
will  appear,  by  referring  to  various  parts 
of  it,  to  account  for  the  form  in  which  it 
stands.  I  diink  some  passage  must  have 
been  omitted,  perhaps  in  coding:  pro- 


bably a  gift  to  the  children,  after  the  gift 
to  the  brothera  and  nephew,  and  their  Imrs 
and  aaugu.  The  will  goes  on  to  state 
what  ia  to  be  done  in  ease  these  dtildren, 
to  whom  he  seems  to  faaTc  supposed  ho 
had  given  a  share  in  a  certun  eventt  riionld 
die  without  leaving  issue.  The  testator 
may  be  assumed  to  have  reasoned  thus :  X 
bavegivenmy  property  tomy  three  brothers 
and  nephew,  who  are  my  next-of-kin; 
none  of  them  have  children ;  I  give  the 
estate  to  them  for  their  lives,  and  at  Uieir 
deaths  I  give  it  to  them  absolutely  in  caae 
tbey  have  no  children,  but  if  they  have 
children,  then  I  wish  the  children  to  have 
the  estate  previously  given  to  them,  and 
if  there  be  only  one  ehild,  that  one  is  to 
take  the  whole.  What  appears  in  this  will 
to  sanction  that  eonelusion  is,  that  ha 
directs  what  shall  be  done  with  respect  to 
the  shares  of  the  children  who  shall  die 
under  twenty-one,  without  leaving  issue  ; 
and  it  is  to  be  observed  that  there  is  no 
gift  to  any  child  throughout  the  will,  ex- 
cept in  the  case  of  there  being  one  child 
only,  in  which  ease  he  is  to  take,  upon  at< 
taining  the  age  of  twenty-one,  the  whole 
estate.  I  cannot,  assuggested,  strikeout  the 
words  **  heirs  and  assigns,"  or  give  them  no 
ineaningatall.  I  think  the  testator  meant  to 
give  the  brothers  and  nephew  a  fee  simple, 
wiUi  this  direction,  that  if  they  should  have 
children,  whieh  he  aeenwd  to  think  warn  au 
improbable  event,  then  these  children  wwe 
to  take ;  otherwise  they,  the  brothers  and 
nephew,  were  to  take  a  fee  simple  in  the 
property ;  and  I  think  accordingly  that 
the  first  words  of  the  will  must  create  an  ab- 
solute interest  in  the  brothers  and  nephew, 
which  was  to  be  cut  down  in  case  &ere 
should  be  any  children,  but  there  not  being 
any  children,  that  contingency  faaa  not 
arisen.  An  absolute  interest,  therefore, 
vests  in  them,  but  I  express  no  opinion  upon 
the  result  should  any  child  be  afterwards 
horn.  I  shall,  thcnlbre,  dedare,  that  m 
fee  simple  was  given  to  the  hrothan  and 
nephew,  as  tenants  in  oommon,  widi  aa 
executory  devise  over  in  caae  of  eblldrea 
being  bom.  "Hiis  constmcdoa  wiU  at 
once  prevent  intestacy,  and  put  an  end  to 
any  claim  by  the  heir-at-law. 
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June  10  i"      *'A**8EROH  V.  camfbell, 

JmuUff— Perpetual  Rent-  Charge— Coo- 
ttnet&m  of  fViU. 

A  Uattior  pave  an  annuilg  or  yearly 
reuUharye  of  SOOl.  to  hie  nieee  A.  and 
tfter  her  deeeaee  unto  her  children  equaUy, 
if  more  than  one,  share  and  share  alike,  io 
he  appUed  for  their  maintenance  until  the 
youngest  should  attain  twenty-one  ;  on  the 
kaffpening  of  which  event  he  directed  the 
onnuity  to  be  absolutely  sold  by  such  ehil' 
iren,  andihe  proceeds  divided  among  them; 
and  he  charged  the  said  annti^ftf  i^n  hit 
real  estates,  whieh  he  devised  to  H.  in  fee 
Held,  thai  the  gifi  ereated  a  rent-^karyB  on 
the  estates  in  fee  single, 

William  Hinton,  by  hii  will,  dated  the 
4th  of  January  1810,  gave  and  bequeathed 
to  hia  niece,  Ann  Baker,  one  annuity  or 
clear  yearly  rent-charge  of  300/.,  to  be 
paid  quarterly,  for  her  life,  free  from  all 
deductions  on  any  account  whatsoever, 
except  the  tax  upon  property  or  income ; 
and  from  and  after  the  decease  of  bis  niece 
he  gave  and  bequeathed  the  said  annuity 
or  yearly  rent-charge  of  3002.  unto  all  and 
ereiy  the  children,  if  any,  of  his  said  niece, 
if  more  than  one  share  and  share  alike, 
and  if  but  one,  then  to  soeh  only  child,  to 
^  be  paid  and  applied  for  and  towards  the 
support,  maintenance  and  education  of 
inch  child  or  children,  by  equal  quarterly 
payments  until  such  only  child,  or  the 
youngest  of  such  children,  should  attain 
the  age  of  twenty-one ;  and  upon  the  hap- 
pening of  such  event  then  he  directed  that 
the  said  annuity  of  SQOl.  should  be  abso- 
lately  sold  and  disposed  of  by  such  child 
or  children  of  his  said  niece  ;  and  that  the 
money  to  arise  or  be  produced  from  such 
•ale  should  go  to  or  be  equally  divided 
UQong  snch  children,  if  more  than  one 
■hare  and  share  alike.  The  testator  then 
ehaiged  all  his  freehold  estates  with  the 
payment  of  the  said  annuity  accordingly  : 
and  subject  to  and  charged  and  chargeable 
vith  the  said  annuity,  he  devised  the 
estates  to  Junes  Harvey,  his  heirs  and 
-assigns. 

The  testator  died  shortly  after  making 
his  will.    On  the  24th  of  October  1811, 
Ann  Baker,  the  annuitant,  intermarried 
Smw  Saam,  ZZVIL— GBAva 


with  John  Campbell,  and  died  in  1856, 
leaving  four  children.  The  question  now 
was,  whether  the  annuity  or  yearly  rent- 
cba^  was  to  continue  for  lives  only,  or 
was  perpetual ;  and  if  perpetual,  the  bill, 
which  was  filed  by  one  of  the  children, 
asked  that  it  might  be  sold. 

Mr.  R.  Palmer  and  Mr.  J.  H.  Palmer, 
for  the  plaintiff. — The  gift,  in  effect,  gave 
a  f^ehold  interest  in  the  land ;  it  was  of 
so  much  of  the  rents  and  profits  as  might 
be  adequate  to  raise  the  3002.  a  year  for 
ever;  it  was  created  with  a  view  to  a  sale, 
and  it  could  exist  only  in  fee. 

Palter  v.  Baker,  13  Beav.  278;  s.e. 
21  Law  J.  Rep.  (h.b.)  Chanc.  11 ; 
15  Beav.  489. 
ya<M  T.  Maddan,  16  Sim.  618 ;  s.  c. 
18  Law  J.  Rep.  (h.s.)  Chanc.  810 ; 
3  Mac.  &  G.  532 ;  SI  Law  J.  Rep. 
(n.s.)  Chanc.  24. 
Pawson  V.  Pawson,  19  Beav.  146 ;  s.  c. 

23  Law  J.  Rep.  (n.s.)  Chanc.  954. 
Robinson  t.  Hunt,  4  Beav.  450. 

Mr.  Seluyn  and  Mr,  Follett,  for  other 
of  the  children. 

Sir  R.  Bethell  and  Mr.  Gifard,  for  the 
residuary  devisee,  referred  to — 

Stehee  v.  Heron,  2  Dm.  &  W.  89 ; 

s.c.  12  CI.  &  F.  191. 
Blewitty.  Roberts^  10  Sim.  491;  s.e. 
Cr.  &  Ph.  274 ;  9  Law  J.  Rep.  (k.8.) 
Chanc.  200  ;  10  Ibid.  842. 
Innes  v.  MiteheU,  6  Ves.  460;  a.  o« 

9  Ibid.  212. 
Co.  Lit.  144,  b,  n.  13. 
A  perpetual  annuity  is  not  created  by  a 
direction  to  sell  the  interest  given. 

Kerr  v.  the  Middlesex  Hospital,  2  De 
Gez,  M.  &  G.  576  ;  s.  e.  22  Law  J. 
Rep,  (m.s.)  Chanc.  355. 
Wilson  V.  Maddssen,  2  Ton.  &  C.  CO. 
872 ;  s.  c.  12  Low  J.  Rep.  (H.fl.) 
CHianc,  420. 
Ex  parte  ffyneh,  1  Sm.  &  O.  437; 
s,  c.  22  Law  J.  Rep.  (n.s.)  Chanc. 
750 ;  5  De  Gex,  M.  &  G.  188 ;  28 
Law  J.  Rep.  (n.s.)  Chanc.  930. 
Holdernesse  v.  Carmarthen,  1  Bro.  C.C. 
377. 

The  Master  op  the  Roix8.~An  an- 
nuity or  rent-charge  may  be  granted  for 
ST 
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any  length  of  time — it  may  be  perpetual, 
it  may  be  for  a  life  or  lives  in  being,  or 
It  may  be  for  years ;  and  the  only  question 
ia,  what  is  the  term  which  the  teatator  hat 
attached  to  this  annuity  t  It  is  aiao  equally 
clear  that  if  an  annuity  ia  given  to  any  pex^ 
■on,  that  means  merely  an  annuity  fbr  the 
lifoi  and  if  it  be  given  to  a  penon  expreasly 
for  life  and  afterwards  to  another,  that  is 
simply  for  the  life  of  that  person  ;  but  the 
question  in  this  case  ia,  whether  the  testator 
has  not  granted  an  annuity  «mj}/«;t(er,  and 
then,  whether  he  has  not  dealt  with  that 
in  a  particular  manner.  It  is  not  very 
material  to  consider  whether  the  creation 
the  annuity  precedes  or  succeeds  the 
rights  and  interests  which  he  carves  out  of 
the  annuity.  What,  then,  is  the  annuity 
which  he  deals  with  in  giving  interests  out 
of  it  7  He  says,  *'  I  do  hereby  cha^  and 
make  chargeable  all  and  singular  my  free- 
hold estates  situate  anywhere  in  England 
with  the  payment,"  and  then,  instead  of 
saying  of  the  said  several  annuities,  I 
choose  to  read  it  "  these  two,"  or  "  this 
one  annuity,"  (for  it  is  only  one  I  have  to 
deal  with),  or  a  yearly  rent-charge  of  SOOl. ; 
and  subject  and  chai^d  with  the  payment 
of  the  said  annuity,  I  give  the  estate  to 
my  good  friend  J.  Harvey  in  fee.  That 
is  the  gift  which  is  the  limitation  of 
that  annuity  or  rent-charge.  Or  I  give 
the  whole  of  my  property  in  England  to 
J.  Harvey  in  fee  ohaived  with  tlie  annuity 
or  rent-charge  of  30o7.  What  is  the  dis- 
tinction f  It  ia  clear  that  the  cases  which 
have  been  referred  to  do  not  toneb  that 
case  at  all.  No  inference  can  be  drawn 
from  the  words,  or  if  any  can  be  drawn,  it 
would  be  in  favour  of  a  perpetual  annuity, 
inasmuch  as  he  has  given  an  annuity  with- 
out limiting  the  duration  of  time.  How, 
then,  has  he  dealt  with  it  ?  It  is  coupled 
with  the  name  of  no  person  whatever ;  is 
not  limited  to  the  life  of  any  person,  ac- 
cording to  BlewiU  V.  Roberts  and  those 
other  caaes  of  which  the  principle  is  clearly 
established.  Then  he'  says,  in  the  way  in 
which  I  read  the  will,  I  give  to  my  niece 
this  annuity  or  nnt-charge  of  3002.  for 
her  life,  and  then  after  her  death  I  desire 
it  to  go  for  the  benefit  of  all  her  children, 
for  their  maintenance  and  education  until 
the  youngest  attains  twenty-one,  and  when 
the  youngest  attains  twenty-one,  I  desire 


this  annuity  or  rent-charge  to  be  sold. 
It  is  not  called  by  the  name  of  any  person, 
and  is  still  in  the  same  indefinite  state  as 
it  was  before,  a  rent-charge  issuing  out  of 
estates  of  which  the  only  interest  is  a  per- 
petual interest^  an  estate  in  fee  simple. 
He  gives  a  rent-chaxga  without  giving  any 
definite  time  for  it  to  a  person  for  life, 
then  to  maintain  her  children  nndl  the 
youngest  attains  twenty-one,  and  then  that 
rent-charge  is  to  be  sold.  Why  then  is  that 
to  be  cut  down  to  the  lives  of  die  children  ? 
I  am  unable  to  see  any  reason  for  tbat. 
If  it  had  said  I  give  the  annuity  to  the 
children,  then  it  would  have  been  another 
thing,  but  it  is  only  until  the  youngest  diild 
shall  attain  twenty-oue  for  their  munten- 
anee  and  education.  The  giving  an  annuity 
to  persons  for  life  and  Erecting  it  to  Iw 
■old  would  seem  to  be  nirplusage,  an  idle 
dhreetion.  What  is  the  advantage  of  giving 
an  annuity  of  100/.  a  year  for  the  life  of 
A,  and  then  directing  the  annuity  to  be 
sold  and  paid  to  her  ?    Of  course  A.  may 
sell  her  annuity  if  she  pleases  without  any 
direction  for  that  purpose;  but  this  ia  simply 
a  direction  that  this  particular  annuity  so 
indefinitely  created  and  so  charged  upon 
all  his  property  shall  be  sold  and  the  pro- 
duce of  it  divided  amongst  them.   I  could 
entertain  no  doubt  whatever  that  such  was 
the  real  construction  of  the  will  if  the 
will  had  been  drawn  in  the  mode  in  which 
I  have  read  it ;  that  is  to  say,  if  it  had 
originally  created  the  rent-diarge,  and 
then  had  proceeded  to  deal  with  it  in  this 
manner.    But  does  it  make  any  difference 
that  in  fact  he  begins  it  in  this  way  f  I  give 
an  annuity  or  rent-charge  to  my  niece  for 
her  life  :  afler  her  death  I  give  the  same 
annuity  or  rent-charge  for  the  mainten- 
ance and  education  of  her  children  until 
the  youngest  shall  attain  twenty-one,  and 
when  the  youngest  attains  twenty*one  I 
desire  this  annuity  or  rent-cha^  to  be 
sold  and  the  produce  divided  amongst 
them.    What  uinuity  or  rent-cha^t 
Not  thi^  given  to  his  niece  tax  her  fi^  for 
diat  has  expired;  not  that  wUeh  «aa 
applied  to  the  maintenance  of  the  diildieii 
until  the  youngest  attains  twenty-oae. 

iSir  R.  BetheU.—Tha  clause  about 
maintenance  is  a  parenthesis  which  follows 
the  gift  to  the  children.  But  one  limb  of 
the  parenthesis  aft/ex  the  words  ''only 
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child,"  the  other  after  "twenty -one 
years."] 

I  read  it  thus  :  After  the  decease  of  my 
niece  Ann  Baker,  I  give  and  bequeath  the 
said  annuity,  yearly  rent-charge  or  mm  of 
800/.  anto  all  and  every  the  children  (if 
any)  of  my  aaid  niece,  lawAilly  to  be 
batten,  if  more  than  one  ihare  and 
ahare  alike,  and  if  but  one  then  to  inch 
only  child,  to  he  paid  and  applied  for  and 
towarda  the  support,   maintenance  and 
education  of  auch  child  or  children,  by 
equal  quarterly  payments  on  the  days  and 
times  and  in  manner  aforesaid,  until  such 
only  child  or  the  youngest  of  such  children 
shall  attain  the  age  of  twenty-one  years. 
I  atop  there,  and  say  that  the  will  does 
not  go  beyond  that    Then  I  say  .that  no 
child  takes  an  annuity  beyond  any  child 
attaining  twenty-one,  and  that  the  bequest 
is  limited  to  the  youngest  child  attuning 
twenty-one  years,  and  that  then  is  no 
gift  beyond  that ;  then  when  the  youngest 
child  attains  twenty-one,  there  is  a  direc- 
tion that  the  said  annuity  or  yearly  sum 
of  3001.  shall  be  absolutely  sold  and  dis- 
posed of  by  such  child  or  children  of  my 
niece,  and  that  the  money  to  be  produced 
by  it  shall  be  divided  among  them  in  equal 
shares  and  proportions,  share  and  share 
alike.    If  be  had  intended  them  only  to 
take  life  interests,  he  would  simply  have 
■ttd,  I  giro  anituitiea  to  them,  and  direct 
that  during  their  minorities  their  share  of 
the  annuity  ahalt  be  applicable  to  their 
maintenance  and  education.    But,  on  the 
contrary,  here  is  an  express  gift  of  an 
annuity  until  the  youngest  child  shall 
attain  twenty-one,  and  then  a  direction 
that  it  shall  be  sold.  I  was  observing  that 
up  to  this  time  we  do  not  know  what  an- 
nuity is  given,  because  it  is  not  an  annuity 
given  to  my  niece,  for  that  has  expired  at 
her  deatb  ;  it  is  not  an  annuity  given  to 
the  children,  because  that  has  expired 
on  the  youngest  attaining  twenty-one. 
Then,  what  is  the  annuity  which  he  after- 
wards directs  to  be  sold  ?    There  is  no 
direction  of  what  the  annuity  is.  You 
come  afterwards  to  another  part  of  the 
will,  and  he  says  he  directs  the  annuities 
to  be  charged  on  estates  in  fee  simple, 
which  estates  are  devised  subject  to  the 
annuities.    What  is  there  to  limit  that  ? 
In  my  opinion  it  is  indefinite  ;  he  intended 


this  to  be  a  rent-chai^e  in  fee  simple 
issuing  out  of  fee  simple  estates,  which 
were  to  he  limited  in  this  manner— to  the 
niece  for  life,  afterwards  to  the  cbihiren 
for  their  maintenance  and  education  until 
the  youngest  child  should  attain  twenty- 
one,  and  afterwards  to  be  aold  and  divided 
amongst  them.  I  shall  make  a  declaration 
to  that  effect. 


M.R.     7  FUEMUB  V.   TBI  CATERHAH 

July  8,  22.  f  RAILWAY  COMPANY.^    ,  , 

Railway  Compang — LiabiliUes—Judff-^-^^ 
ment  Creditor— -Charffe  on  Railway* 

A  creditor,  who  had  obtained  a  judgment 
againtt  a  railwajf  ampangt  the  tolls  of  which 
were  whollif  inadequate  to  meet  the  debta  of  the 
eonpoitjF,  wae  held  entitled  to  a  charge  on 
the  teUe.  He  wae  also  appointed  receiver.  , 
A  $ale  of  the  lands  was  refused^  but  in- 
quiries were  Greeted  as  to  the  best  means  of 
makinff  the  mndertaki^  profitable. 

The  Caterham  Railway  Company  was 
incorporated  by  the  17  &  18  Vict.  c.  Ixviii., 
and  under  the  powers  of  this  act  they  pur- 
chased and  took  lands  for  the  construction 
of  the  railway. 

The  plaintiff  Geo^e  Fumesa  contracted 
with  the  company  for  the  construction  of 
the  railway,  and  in  pursuance  of  tlwt  con- 
tract, the  company  gave  him  nine  deben- 
tures of  the  company,  amounting  in  the 
whole  to  8,0001.,  in  part  payment  of  what 
was  doe  to  hira  for  the  construction  of 
the  railway  ;  they  also  made  various  cash 
payments,  but  after  giving  credit  for  the 
whole,  there  remained  S,850/.  due  to  the 
plaintiff. 

On  the  5th  of  February  1857,  the  plain- 
tiff brought  an  action  in  the  Court  of  Ex- 
chequer of  Fleas,  to  recover  the  8,8502.* 
and  on  the  7th  of  April  1857  entered  up 
judgment  in  the  action  for  the  full  amount 
of  debt  wid  costs,  and  two  days  afterwarda 
it  was  duly  re^stered  in  die  Court  of 
Common  Fleas. 

The  plaintiff  issued  a  writ  of fi.  fa.  under 
the  judgment  against  the  gooda  and  chat- 
tels of  the  company,  but  realised  SOl.  7s, 
6d.  only.    He  then  obtained  an  attach- 
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nent  under  the  judgment  against  a  casli 

balance  standing  to  the  credit  of  the  com- 
pany at  their  bankers,  and  realized  a  fur- 
ther sum  of  82^.  17«.  6d.,  leaving  S,82H. 
Is.  6d.,  with  interest,  due  to  the  plaintiff. 

The  plaintiff  afterwards  issued  an  elegit^ 
under  the  judgment,  against  the  lands  of 
the  company,  and  he  had  been  put  into 
possession  of  the  railway  and  the  tolls, 
which,  however,  were  very  inconsiderable. 
The  pluntiff  idso  gave  notice  requiring 
payment  of  the  debentures  for  8,000^.,  and 
the  interest  due  thereon.  It  appeared^ 
however,  so  far  as  the  plaintiff  could  ascer- 
tain, that  the  only  property  of  the  com- 
pany consisted  of  the  land  on  which  the 
railway  was  constructed,  with  the  line  of 
rails,  buildings  and  offices. 

The  railway  was  worked  under  a  contract 
with  the  Sonth>£aatern  Railway  Company, 
that  company  having  hired  the  railway  for 
a  period,  which  would  expire  on  the  Slst 
of  July  18S8,  at  1502.  a  month.  By  their 
contract  the  South-Eastem  Company  was 
to  run  an  engine,  tender  and  certain  rail- 
way carri^es  along  Uie  line  at  stipulated 
times,  and  they  were  to  charge,  by  way  of 
deduction  from  the  150/.,  I5l.  per  cent, 
on  2,300/.,  the  estimated  value  of  the 
engine,  tender  ^d  carriages ;  and  the 
Caterham  Railway  Company  were  to  pur- 
chase all  the  coal,  coke,  oil,  and  other 
stores  for  the  purposes  of  such  railway,  and 
to  pay  the  wages  of  all  the  men  employed 
on  the  railway,  and  all  the  incidental  work- 
ing expenses.  The  general  result  of  this 
arrangement  a  profit  of  about  10/.  a 
month;  but  this,  as  a  fund,  was  insuffi- 
cient to  pay  what  was  due  to  the  plaintiff 
and  the  other  incumbrancers  of  the  com- 
pany. 

There  were  also  several  registered  judg- 
ments against  the  Caterham  Railway  Com- 
pany, several  of  which  were  for  unpaid 
purchase-money  of  lands  sold  to  the  com- 
pany, with  costs ;  and  the  several  parties, 
hy  virtue  of  such  judgments,  claimed  a 
right  to  stand  as  incumbrancers  on  the  land 
and  railway. 

The  plaintiff  then  asked  for  a  declara- 
tion that  he  was  entitled  to  a  charge  on  the 
lands  of  the  company,  as  more  than  a  year 
had  elapsed  sinee  the  judgment  was  en- 
tered up ;  and  he  also  asked  for  accounts 
of  the  money  due  to  himi  and  the  odiei  in- 


cumbrancers on  the  railway,  and  of  thor 
priorities,  and  that  the  lands  of  the  railway 
might  be  sold,  and  the  proceeds  applied  in 
payment  of  what  should  be  so  found  due. 

Mr.  Lloyd  and  Mr.  Smjfthe. — The  plain- 
tiff is  entitled  to  a  charge  upon  the  railway 
by  virtue  of  his  judgment.  A  mortgi^ 
of  tiie  tolls  and  property  of  the  railwsy 
vested  in  the  mortgagee  no  interest  in  tbe 
land ;  a  mortgage  sAto  admitted  of  do 
actions  of  covenant  against  the  company. 
The  spedal  remedy  was  alone  under  the 
statute  against  the  undertaking,  the  rates 
and  duties;  hut  under  a  charge  the  Court 
might  enforce  a  sale  of  the  railway.  It  was 
therefore  necessary  only  to  consider  in 
what  way  the  powers  given  for  the  beoeSt 
of  the  public  were  to  he  preserved  to 
them.— 

Doe  d.  MffaU  v.  the  St.  Helen's  Rail- 
way Company^  2  Q.B.  Rep.  364; 
s.  c.  11  Law  J.  Rep.  (n.s.)  O-B.  6. 

Rutsell  V.  the  East  Anglian  Railmajit 
Company,  S  Mac.  &  G.  104;  s.  e. 
20  Law  J.  Rep.  (h.b.)  Chanc.  257. 

Hart  V.  the  Eastern  Union  Railway 
Company^  8  Exch.  Rep.  116  ;  s.  e. 
22  Law  J.  Rep.  (n.s.)  Exch.  20:  7 
Exch.  Rep.  246 ;  21  Law  J.  Rep. 
(n.h.)  Exch.  97. 

Hawkins  v.  Qathereale,  1  Sim.  N.S. 
150;  8.  c.  20  Law  J.  Rep.  (n.b.) 
Chanc.  308. 

Mr.  Ershine,  for  the  vendors  of  the  lands 
taken  by  the  company,  claimed  a  lien  for 
the  unpaid  purchase-money,  and  a  prior 
charge  on  the  railway. 

Mr,  Simraye,  for  the  zwlway  ctfopany. 
~The  1  &  2  VieU  c.  110.  has  do  ap- 
plication to  the  present  case.  Tbe  only 
property  of  the  company  was  the  line 
of  way ;  that  was  vested  in  the  com- 
pany for  public  purposes,  which  could 
only  be  taken  away  by  another  act.  The 
Caterham  Railway  Act  incorporated  the 
Companies  Clauses  Consolidation  Act, 
1845,  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Railways  Clauses  Con- 
solidation Act,  1845.  8  &  9  VicU  cc.  16, 
18,  20.  The  plaintiff,  however,  insisted 
that  the  1  &  2  Vict.  e.  110.  ovenode  the 
whole,  and  in  liact  repealed  the  Caterfiam 
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Railway  Act,  a  proposition  that  could  not 
be  maintained — Potts  v.  the  fl^arwiek  and 
Birmingham  Canal  Company {V)' 

Mr.  W.  W.  Cooper,  for  George  Smith, 
a  judgment  creditor. 

Mr.  Hingeston,  for  the  London,  Brighton 
and  South  Coast  Railway  "Company,  who 
were  also  judgment  creditors. 
JIfr.  R,  Palmer  referred  to — 
The  Exchequer  Loam  Aett, 
Jortin  r.  the  Sovth-Ea$tem  Railway 
Company,  6  De  Gex,  M.  &  O.  270 ; 
s.  c.  2  Sm.  &  G.  48  ;  24  Law  J.  Rep. 
(n.b.)  Chanc.  343;  ante,  145. 

Mr.  Ctoyd,  in  reply.— The  railway  is  at 
present  worked  by  the  South-Eastem  Rail- 
way Company,  and  the  contract  will  termi- 
nate on  the  Slst  of  July,  but  they  carry  on 
the  traffic  only  as  carriers,  and  after  pay- 
ing for  the  engine,  there  remains  hut  little 
the  tolls  to  pay  either  the  debts  or 
interest. — 

/Vtpp  T.  the  Chard  Railway  Companyt 
11  Hare,  341;  a.  c.  22  Law  J.  Rep. 
(H.a.)  Chanc.  1084. 
Pontet  T.  the  Basingstoke  Canal  Com- 
pany, 3  Bing.  N.C.  433  ;  s.  c.  4  Sc. 
182 ;  6  Law  J.  Rep.  (n.s.)  CP.  177. 

The  Master  of  the  Rolls. — You  are 
certainly  entitled  to  a  charge,  and  I  must 
enforce  it,  but  then  it  must  be  against  the 
tolls  only.  The  provisions  of  a  railway 
act  always  assume  that  a  railway  will  be 
pradactiTe.  If  the  tolls  were  foreclosed 
there  must  still  be  somebody  to  carry  on 
the  railway  traffic.  Judgment  erediton, 
however,  are  only  entitled  to  one  period 
for  redemption ;  were  it  otherwise,  there 
Derer  could  be  a  foreclosure.  If  the  com- 
pany did  hold  possession  of  the  land  on 
which  the  railway  was  made,  still  it  was 
niprely  nominal.  They  could  not  dispose 
of  it,  and  deprive  the  public  of  their  right. 
At  present  the  traffic  was  carried  on  by  the 
Sonth-Eastem  Railway  in  their  character 
of  carriers,  but  the  contract  was  about  to 
expire.  It  was  most  material  that  some 
steps  should  be  taken  for  the  benefit  of  all 
parties,  and  creditors  seeking  to  enforce 
their  daimi  against  an  insolvent  company, 
niMt  at  Bome  time  be  relieved  from  the 

(1)  S.*y,  142. 


liability  to  account.  I  shall,  therefore, 
direct  an  account  of  what  is  due  to  the 
plaintiff  for  principal,  interest  and  costs, 
both  on  his  judgment  and  the  debentures ; 
there  must,  also,  be  an  account  of  all  sums 
received  by  him.  Inquire,  also  what 
incumbrances  there  are  upon  or  affecting 
the  railway  or  the  undertaking,  tolls  and 
dudes,  and  what  is  due  thereon,  and  their 
priorities.  Inquire  whether  anything,  and 
what,  is  due  to  any,  and  which,  of  the  defen- 
dants, as  landowners,  for  the  land  taken 
by  the  company,  and  not  paid  for  by  them, 
and  what  lands  are  affected  by  their  claims; 
and  whether  any  and  what  means  can  be 
taken  to  make  the  railway  available  for 
paying  the  plaintiff  and  the  incumbrancers 
the  amounts  due  to  them  respectively,  and 
whether  any,  and  what  arrangement,  can 
be  made  for  working  the  railway  after  the 
termination  of  the  present  contract  with 
the  South  -  Eastern  Railway  Company. 
Let  the  plaintiff  also  be  appointed  receiver 
of  the  railway  tolls,  without  salary  and 
without  security,  and  all  parties  incum- 
brancers must  add  their  coats  to  their 
securities. 


HORTON  0.  BHITH. 


Wood,  V.C.> 
July  5,  6.  i 

Mortgage — Merger — Extinguishment. 

A  tenant  in  tail  in  remainder  expectant 
upon  a  prior  estate  tail  took  a  transfer  to 
himael/ of  a  mortgagetem  affecting  the  estate. 
He  afierwards  became  tenant  in  tail  in  pos- 
session,  and,  after  remaining  in  possession 
five  years,  died  a  bachelor  and  intestate, 
without  having  barred  the  entail,  and  with- 
out having  indicated  any  intention  as  to 
whether  the  charge  should  merge  or  not. 
Upon  a  bill  by  his  administrator  against 
the  remainderman, — Held,  that  the  charge 
was  a  subsisting  charge. 

By  a  deed-poll,  dated  the  6th  of  May 
1778,  made  in  exercise  of  a  general  power 
of  appointment,  Mercy  Ward  appointed 
certain  houses  and  luids  at  Upton,  in 
Herefordshire,  after  the  decease  of  her 
husband  and  herself,  to  the  use  of  Richard 
Turner  for  a  term  of  500  years,  upon 
trust  by  sale  or  mortgage  to  raise  2,700^., 
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and  subject  thento,  to  the  nw  of  Jamei 
Horton  for  life,  with  remainder  to  CaUie- 
rine  Hfnton,  hia  vifis,  for  life,  with  re- 
maindra  to  their  first  and  other  sods  in 
tail,  with  reniainders  over,  and  with  the 
ultimate  remainder  to  the  use  of  the  heirs 
of  Catherine. 

There  were  two  sons  of  James  and  Cathe- 
rine Horton,  vis.,  William  Hoseley  Hor- 
ton and  John  Horton. 

In  1790,  Mercy  Ward  and  her  husband 
being  both  dead,  R.  Turner,  the  trustee, 
mortgaged  the  flOO  years'  term  for  1,700/., 
and  in  1799  he  raised  the  further  aam  of 
1,000/.  also  by  mortgage  of  the  terra. 

The  last  tenant  for  life  died  in  1834, 
and  in  1838  the  mortgage  dehta  and  term 
were  assigned  to  John  Horton. 

W.  M.  Horton.  the  first  tenant  in  tail 
under  the  settlement,  died  on  the  12th  of 
December  1850,  a  bachelor,  and  there- 
upon  J.  Horton,  the  next  tenant  in  tail, 
entered  into  possession  and  receipt  of  the 
rents  and  profits  of  the  estate,  and  so  con- 
tinued until  the  11th  of  December  1856, 
when  he  died,  a  bachelor  and  intestate. 

The  bill  was  filed  by  the  administrator 
of  J.  Horton  agunst  the  remaindermen  for 
an  aecoant  of  principal  and  interest  dne 
on  the  mortgage,  and  tor  a  foreelosnre  of 
the  term,  or  a  sale  of  a  sufficient  part  of 
the  premises.  This  was  resisted  by  the 
defendants,  on  the  ground  that  the  term 
had  merged  in  the  inheritance  by  devolu- 
tion of  tiie  estate  upon  J.  Horton  as  tenant 
in  tail,  and  the  charge  was  Uierefore  ex- 
tinguished. 

Mr.  RoU,  Mr,  Shapter  and  Mr.  Hislop 
Clarke,  for  the  plaintiff. 

Mr.  WiUeock  and  Mr.  Wtekent,  for  the 
defendants. 

The  authorities  cited  were— 

Forbet  T.  Moffatt,  18  Yes.  384. 
mgieU  V.  WiffseU,  2  S.  &  S.  864 ; 

s.  c.  4  Law  J,  Rep.  Cbanc.  84. 
Grke  V.  Shatr,  10  Hare,  76. 
Donisthorpe  v.  Porter,  2  Eden,  162. 
Lord  Compton  v.  Oxendent    2  Yes. 

jun.  261. 

The  Duke  of  Chandot  v.  Talbot,  2  P. 

Wms.  601. 
Cherier  v.  WiUett  Amb.  246. 
Aaleg  T.  MiUet,  1  Sim.  208. 


DrMaaaier  t.  Combe,  8  S.  ft  S.  S41 ; 

8.e.  8  Law  J.  Rep.  Chanc.  178. 
Tretor  v.  Trevor,  2  Myl.  &  K.  87$. 
The  Earl  of  Clarendon  v.  Barkam,  1 

Y.  &  C.  C.C.  688. 
St.  Paul  v*.  Lord  Ward,  15  Yes.  167. 
BurreU  v.  Lord  EgremotU,  7  BetT. 

205 ;  s.  c.  13  Law  J.  Rep.  (lb.) 

Chanc.  309. 
The  EarlofBuekinffhamtkirew.Habvt^ 

3  Swanst.  186. 
Jonet  V.  Morgan,  1  Bro.  C.C.  206,  S17. 
Hood  V.  Phillips,  3  Beav.  513. 
Smith  V.  Frederick,  1  Ruas.  174,808. 
Story's       /nr.  sec.  486. 

Wood,  V.C. — In  coming  to  the  eon- 
clusion  which  I  feel  hound  to  come  to  in 
the  present  state  of  the  authorities,  I  am 
not  quite  sure  that  there  is  any  contradic- 
tion in  them  at  all — perhaps  more  in  the 
later  authorities  than  in  the  earlier — be- 
cauBe  the  two  earlier  authorities  cited  from 
Ambler  khA  Peere  ^ti/ianis  unquestionably 
pointed  out  a  difference  between  the  pay- 
ment of  a  ehai^e  by  a  tenant  in  tail  and 
the  payment  of  a  charge  by  a  tenant  in 
fae  simple.  The  later  authoritiea  are  the 
other  way ;  and  it  has  been  held  in  all 
cases  ofatenantin  tail  paying  off  a  chaig^ 
unless  he  indicates— I  am  not  quite  sure 
it  is  confined  to  the  time  of  the  payment, 
but  either  then,  or  at  all  events  afterwards, 
— an  intention  to  keep  up  the  chaige,  it 
is  to  be  assumed  that  be  intended  the  pay- 
ment to  be  for  the  benefit  of  the  estate. 
In  that  passage,  in  Ware  v.  PolhUl  (1), 
which  seems  to  me  to  comprise  all  the 
numerous  other  cases  on  the  subject,  Lord 
Eldonputsitclearly;  atpage277, hemakes 
this  remark — "  The  principle  aa  to  in&nt 
tenants  in  tul  is  very  strongly  marked  by 
the  cases  of  merger ;  and  those  cases  are 
extremely  well  accounted  for  fay  Uie  prin- 
ciple upon  which  the  Court  muntains  its 
doctrine  aa  to  tenants  in  tail  adult,  vis., 
if  a  tenant  in  tail  adult  pays  off  a  mort- 
gage or  becomes  entitled  to  a  charge,  as 
he  might  acquire  (as  the  Court  is  in  the 
habit  of  saying  somewhat  inaccurately) 
the  absolute  ownership,  a  presumption 
arises,  that  his  intention  was  not  to  keep 
alive  the  cha^."    So,  again,  the  same 

(1)  11  Tea.  257. 
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principle  is  laid  down  by  Sir  George  Tar- 
Dcr  in  Qriee  y.  Shaw,  and  again  by  Sir 
Anthony  Hart  in  AtOej/  t.  MiUet.  It  ia 
always  put  as  the  case  of  a  tenant  in  tail 
paying  or  being  endtled  to  a  charge.  Now 
the  ease  which  has  oecnrred  here,  and 
vhieh  is  certainly  more  analogous  to  Wig- 
teUv.  Wigsell  than  to  any  other  case,  is  the 
case  of  a  tenant  in  tail  in  remainder  with 
an  interposed  estate  tail  taking  a  mort- 
gage, and  the  term  becoming  vested  in 
him  as  a  security  for  that  mortgage.  The 
reminder  in  ttul  has  fallen  in  from  the 
£ulnreof  the  preceding  estates,  and  he  has 
remained  tenant  in  tail  for  a  period  of  five 
years,  vbich  is  not  altogether  an  unim- 
ptHtant  eonsidermtion,  but  nothing  more 
was  done. 

Then  one  seen  thU  defence,  no  doubt* 
between  a  charge  and  an  actual  pay- 
ment. With  regard  to  a  cha^e  to  which  the 
tenant  in  tail  may  be  comeentitled  under 
a  will  or  otherwise,  in  which  he  has  taken 
no  active  part,  if  the  estate  afterwards 
devolves  upon  him,  he  having  expressed 
no  intention  whatever  one  way  or  the 
other,  then  the  case  arises  which  Sir  Wil- 
liam Grant  refers  to  in  Forbet  t.  MoffaU 
as  being  the  principle  of  the  decision  in 
Wyndham  v.  Lord  Egrmonl.  He  aayi, 
speaking  of  that  ease,  "  what  tlie  eounael 
for  the  pevaonal  repreaentativea  contended 
was,  that  the  charge  should  not  merge,  un- 
leas  at  some  period  in  Lord  Thomond's  life 
it  was  indifferent  to  him  whether  the  term 
should  be  kept  on  foot  or  not."  That 
Wat  a  case  Jike  Trevor  v.  Trevor,  and  that 
class  of  cases.  "  Upon  looking  into  all  the 
cases  in  vrbich  charges  have  been  held  to 
merge,  I  find  nothing  which  shews  that  it 
was  not  perfectly  indifferent  to  the  party,  in 
whom  the  interest  had  united,  whether  the 
charge  ahonld  or  should  not  subsist,  and 
in  that  case  I  have  already  said  it  sinks." 
That  ia  the  part  which  occasioned  me  more 
doubt  in  the  considetation  of  this  case,  per- 
h^,  than  any  dictum — for  precise  authority 
there  ia  none,  unless  it  ia  Wigsell  v.  Wig- 
tell.  He  is  there  speaking,  not  of  a  charge 
which  the  party  has  created  in  his  own 
favour  by  an  advance  of  money,  but  he  is 
speaking  generally  of  a  cha^e, — that  is  to 
say,  he  supposes  a  case  in  which  there 
being  not  the  least  expression  of  intention 
at  the  time  of  the  charge  being  ereated, 


nor  the  least  expression  of  intention  after 
the  estate  tail  had  devolved,  you  consider 
whether  it  is  a  matter  of  perfect  indiffer- 
ence to  the  person  that  there  should  he  a 
cha^  on  an  estate  tail,  which  the  Court 
has  .said  is  equivalent  in  this  respect  to  a 
fee  simple,  because  he  could  acquire  the 
fee  any  day  he  chose.  You  find  nothing 
said  one  way  or  the  other  at  any  time,  but 
in  the  total  absence  of  any  indication  of 
intention  you  assume  that  it  being  perfectly 
indifferent  to  him,  the  charge  is  to  sink. 
This  seems  to  be  the  principle  upon  which 
Sir  John  Leach  decided  Wig$eU  v.  Wigsell, 
that  you  have  a  clear  indication  of  the  in- 
tention of  the  person  entitled  to  the  charge 
at  the  time  the  charge  ia  ereated,  beoanae 
he  creates  it  by  advancing  money  at  a 
time  when  there  ia  an  atate  for  liCs 
and  an  estate  in  tul  intervening,  and 
he  is  only  tenant  in  tail  in  remainder, 
and  all  the  authorities  hold  that  that  in 
itself  is  a  clear  and  distinct  indication 
that  he  means  it  to  he  a  charge  at  the 
time  of  creating  it.  What  occurred  in  the 
case  before  Sir  John  Leach  was  this  :  there 
was  found  a  case  in  which  there  was  a 
person  who  pud  off  an  old  mortgage  at 
die  time  she  was  in  a  similar  position  to 
that  of  the  plaintiff  in  tbia  ease.  The  only 
difference  that  I  can  discover  betwem  the 
two  cases  is,  that  there  existed  an  inters 
vening  term  of  500  years,  under  which  the 
lady  herself  was  entitled  to  a  charge  of 
1,5001. — the  same  lady  who  had  paid  off 
the  old  mortgage.  She  allerwards  con- 
curred  in  the  settlement  of  the  estate,  and 
on  all  sides  it  was  agreed  that  her  interven- 
ing chaige  of  l,600l.  was  a  matter  out  of 
the  question,  the  only  point  being  as  to  the 
debts,  which  was  not  ai^ed  by  anybody. 
No  one  seems  to  have  dwelt  upon  this  point 
of  the  intervening  term  for  any  other  pur- 
pose than  this :  in  the  course  of  the  argu- 
ment I  find  Mr.  Ronpell,  who  la  arguing 
for  the  successful  party,  says,  **  There  could 
be  no  merger  in  this  ease  on  account  of 
the  term  of  500  years  which  intervened  '* ; 
and  so  Sir  John  Leach  says  at  the  end, 
"  This  case  has  been  partly  ai^ued  on  the 
ground  of  merger,  but  merger  is  out  of  the 
question  here,  because  of  the  intermediate 
estate."  But  now  really  the  difficulty 
one  has  on  that  part  of  the  case  is  in 
bringing  one's  mind  to  bear  upon  the  effect 
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of  that  intervening  estate  which  nobody 
dreamed  would  have  any  real  effect  what- 
ever^  excepting  that  of  preventing  merger. 
Then*  on  die  authority  of  For&etv.  MoffdU, 
and  that  class  of  cansi  th«  technical 
question  was,  whether  merger  or  not  eonld 
have  any^ing  to  do  with  the  questioui 
because  there  Sir  Williani  Grant  says  a 
Court  of  equity  is  not  guided  by  the  rules 
of  law ;  it  will  sometimes  hold  a  chai^ 
extinguished  where  it  would  subsist  at  law, 
and  sometimes  preserve  it  where  at  law 
it  would  be  merged.  In  the  case  of  Lard 
Compton  V.  Oxenden  there  was  an  out- 
standing term  as  security  for  the  charge^ 
but  the  person  entitled  to  the  charge  there 
became  entitled  in  fee  simple,  and  al- 
though he  was  a  lunatic  and  expressed  no 
intention  at  all  upon  the  subject,  it  being 
a  fee  simple  interest  that  he  was  entitled 
to,  and  the  remedy  and  the  right  being  in 
one  and  the  same  person,  the  two  things 
were  united  and  at  an  end;  and  although 
there  was  the  actual  outstanding  term,  it 
was  said  you  could  notraise  it  for  the  benefit 
of  the  person  entitled  to  the  fee  simple  be- 
cause of  the  absurdity  it  would  give  rise  to 
with  regard  to  those  who  were  entitled  after 
his  death,  thereal  or  personal  representative 
having  that  which  never  could  be  raised 
in  a  man's  own  lifetime,  namely,  a  charge 
against  hia  own  est^.  There  was  only 
this  difference  between  the  ease  before  Sir 
John  Leach  and  this  case :  it  was  not  a 
BubstanUal  point,  or  anything  with  refer- 
ence to  the  technical  question,  whether  the 
estate  was  merged.  The  difference  was, 
that  the  lady  was  not  in  possession  for 
more  than  a  year,  whereas  in  this  case  the 
tenant  in  tail  has  been  in  possession  five 
years ;  and  Mr.  Wickens  has  said  this 
morning,  the  very  circumstance  of  the 
tenant  in  tail  being  the  owner  of  a  mort- 
gage, and  being  in  possession  of  the  pro- 
perly and  remaining  five  years  without 
doing  anything  (and  some  degree  of  weight 
may  be  attributed  to  an  argument  of  that 
kind)  is  a  sufficient  indication  that  he  in- 
tended the  chai^  to  be  at  an  end.  On 
the  other  hand,  ^ere  is  this  difficulty,  that 
if  you  were  to  hold  the  contrary  view 
to  that  which  Sir  John  Leach  took  in 
this  case,  and  when  the  charge  is  clearly 
and  plainly  from  its  commencement  cre- 
ated by  the  person  who,  by  the  verj 


act  of  creating  the  mortgage,  being  only 
entitled  in  the  way  I  have  described, 
indicates  an  intention  that  it  shall  be  con- 
sidered as  money  due  to  his  personal  estate, 
— when  you  have  that  clear  and  distinct 
indication,  if  the  mere  cireumstanee  is  to 
be  an  indication  of  different  intentioa,  ud 
so  as  to  merge  the  charge,  then  yon  hare 
the  difficulty  which  might  be  pointed  aai 
of  a  person  becoming  tenant  of  the  estate 
tail  without  knowing  it ;  the  person  en- 
titled to  the  prior  estate  might  have  died  in 
India,  or  at  some  other  distant  place,  and 
the  estate  tail  might  devolve  upon  the 
next  tenant  in  tail  without  his  knowing 
anything  about  it.    You  have  also  thii 
inconvenience,  of  the  tenancy  in  tail  not 
being  a  thing,  as  Lord  Eldon  pointed  ant, 
whic&  can  be  converted  into  a  fee  in  one 
moment :  it  requires  some  degree  of 
liberation ;  yon  have  this  inconvenience 
that  assuming  yon  find  in  the  first  instanee 
the  charge  to  be  a  debt  due  to  his  personal 
estate,  if  having  a  dear  charge  upon  the 
estate  he  dies  before  the  recovery  coold 
be  suffered  or  the  fine  levied,  the  charge  is 
at  once  merged.   That  is  an  inconvenience 
which  the  decision  of  Sir  John  Leach,  in 
Wigsell  v.  WigteU,  appears  to  guard  against. 
When  yon  notice  the  principle  upon  whidi 
that  case  is  argued  it  is  perfectly  clear  on 
what  ground  he  rests  the  decnsion,  because 
that  ease  was  argued  by  Sir  Edward  Sugden 
and  Mr.  Pemberton  for  the  nnsneeessfol 
party,  and  they  put  it  in  this  way;  "H 
it  makes  no  difference  whether  the  estate 
or  the  cha^e  first  vests,"  they  must  assome 
that,  for  the  basis  of  the  argument,  "  it  is 
difficult  to  see  how  it  can  be  made  outthat 
this  charge  subsisted  after  the  inheritance 
became   vested   in   Susannah  Wigsell." 
Then  they  go  on  to  argue  upon  it.  It 
does  seem  to  be  difficult  in  that  case, 
unless  you  rely  upon  what  is  a  mere  tech- 
nical intervention  of  the  500  years'  tmn, 
to  find  any  principle  on  which  it  can  be 
distinguished  from  the  decided  authorities. 
Then,  Sir  John  Leach  meeta  that  view  by 
saying,  '*  where  a  tenant  in  tail  in  posses- 
sion pays  off  a  mortgage,  and  declares  no 
intention  that  the  charge  shall  contioQcfbt 
the  benefit  of  the  personal  estate,  there  the 
charge  ceases,  because  the  estate  is  consi* 
dered  as  his  own,  inasmach  as  he  may 
make  it  his  own  by  snfiering  a  recovery. 
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Thu  principle  btis  no  application  to  a 
tenant  in  tail  in  remainder,  whose  estate 
ma;  be  altogether  defeated  by  the  birth  of 
inae  of  another  person ;  and  it  must  be 
inferred  that  such  a  tenant  In  tail  means 
to  keep  the  chai^  alive.  When  Susannah 
mgiell,  therefore,  beoame  tenant  in  tail 
in  posaeasion" — he  noUces  that ;  he  does 
not  refer  therd  to  th«  intervening  term  as 
anjthnig  more  than  interfering  with  the 
ponession,  *'  this  charge  subsisted  as  a 
part  of  her  personal  estate ;  and  not  having 
afterwards  declared  any  intention  to  the 
contrary,  I  am  of  opinion  that  it  con- 
tinued part  of  her  personal  estate  at  her 
death,  and  that  the  plaintiff  is  entitled  to 
the  relief  which  she  prays."    This  case  of 
Wig$ell  T.  Wig»eU  is  now  conridered  law, 
and  has  been  so  for  .a  long  while ;  there 
lus  been  no  appeal  from  the  decision, 
and  it  baring  remained  so  long  as  it  has 
undisturbed,  it  appears  to  me  that  I  should 
be  nnaettling  the  law  on  this  sabjecC  if  I 
were  to  lay  hold  of  minnte  distinctions  such 
as  the  mere  technicality  of  the  interrentton 
of  the  500  years  term  in  question,  (for  Sir 
John  Leach  treated  thb  lady  as  being  tenant 
in  possession  notwithstanding  that  terra,) 
or  the  foci  of  the  person  having  lived  five 
years  instead  of  one  year  prerious  to  her 
death,  and  did  not  rely  on  broad  principles. 
All  the  other  authorities  simply  say  this, 
that  when  the  tenant  in  tail  in  possession 
makes  the  payment  and  does  nothing  more, 
thechar^geistosink ;  orwhenhehas  a  charge 
which  comes  to  him,  as  to  which,  therefore, 
he  expresses  no  intention  either  one  way 
or  the  other,  and  the  estate  tail  comes  to 
him,  then  you  must  rely  on  what  Sir  Wil. 
liam  Grant  pointed  out  in  Forhesr.  Moffatt 
as  to  the  utter  indifference  of  it  being  one 
or  the  other.    But  when  he  has  expressed 
an  intention  once  for  all,  then,  I  appre- 
hend, according  to  IVigtM  t.  IVigteU,  Uie 
charge  continues. 

Now,  Mr.  Willcock,  I  nmat  say,  put  a 
rery  ingenious  point.  He  says,  the  best 
way  of  judging  of  his  intention  is  by  the 
legid  effect  of  his  acts.  He  takea  a  mortgage 
to  himself  knowing  that  he  ia  tenant  in  tidl 
in  renoainder  after  a  previous  tenancy  in 
tan ;  and  therefore  he  means  by  this  mode 
of  proceeding,  instead  of  taking  an  assign- 
ment to  a  trustee,  that  the  charge  shall 
merge  if  ever  he  becomes  tenant  in  tail  in 
JXmw  SxuxB,  XZTIL— CoAsa 


possession.  I  think  that  is  the  best  way 
in  which  it  can  be  put  in  this  particular 
case,  but  I  think  it  would  be  aU  extreme 
refinement  to  attribute  this  degree  of  in- 
tention where  there  is  not  only  an  inter- 
vening estate,  bnt  an  actual  interveDing 
estate  tail ;  and  therefore  the  better  opin^ 
ion  ia  to  fbllow  the  old  authority  and  say, 
that  at  the  time  he  was  tenant  In  tail  in 
remunder  he  meant  it  to  be  a  chaige.  I 
cannot  think  he  had  at  that  time  tiie  re- 
fined intention  of  saying,  when  the  two 
things  become  confused  then  I  intend  the 
charge  to  sink ;  and  there  is  not  a  sufficient 
distinction  from  WigteU  v.  WigteU  to  jus- 
tify me  in  departing  from  an  authority 
which  I  am  bound  to  say  has  settied  the 
law  upon  this  point ;  fbr  I  find  modem 
text-books  referring  to  it  upon  this  point, 
and  I  apprehend  &e  practice  ia  fbanded 
upon  it. 

Declare,  that  the  2,500^  is  a  subsisting 
eha^,  and,  together  with  interest  from 
the  death  of  the  last  tenant  in  tail  and  the 
costs  of  this  suit,  ought  to  be  raised ;  and 
direct  the  same  to  be  raised  by  sale  or 
mortgage,  at  the  discretion  of  the  Judge  at 
chambers. 


Stuart,  V.C.>  hackae  v.  ellbrtoh  and 

July  32,  24.  i  OXHKRB. 

.  Mor^foge — Power  of  Sale^Sale — Costt. 

A  mortgagee  of  freeholds  with  power  ^ 
taUt  and,  by  deposit  of  deeds,  of  leasekoid 
premisest  having  faUed  afler  repeated  trials 
to  sell  under  his  power,  filed  his  biU  for 
foreclosure,  or  for  a  sale  of  the  mortgaged 
property,  against  the  executors  and  devisees 
in  trust  of  the  mortgaged  premises  under  the 
will  of  the  mortgagor.  The  plaintiff  also 
went  in  and  proved  his  debt  in  another  suit, 
which  had  been  instituted  for  the  general 
administration  of  the  mortgagor's  estate, 
7%e  fund,  realized  under  a  decree  for  sale 
made  in  the  suit,  was  insufficient  to  pay  the 
mortgage  dAt: — Held,  nenertkdesst  that 
the  defendants  were  eniillad  to  their  costs 
out  ofihefund. 

This  was  a  suit  by  a  mortgagee  in  possea- 
sion  having  a  mortgage  of  freeholds  with  a 
power  of  nle  and  an  equitable  mortgage, 
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hy  deposit  of  deeds,  of  leuehold  propeitj, 
Ibr  an  aeeoont  and  payment  of  what,  upon 
taklttg  in^  account,  should  be  fbnnd  due 
to  him  in  respect  of  his  nortgi^e  debt,  and 
in  de&nlt  of  saeh  payment  praying  for  a 
foreclosure  of  all  right  and  equity  of  re- 
demption to  and  in  the  freehold  and  lease- 
hold hereditaments  and  premises,  and  that 
the  leaseholds  might  be  assigned  to  him 
free  from  the  equity  of  redemption ;  and 
praying  in  the  altematire  that,  if  it  should 
appear  oeeessary  or  proper,  the  property, 
both  leasehold  and  freehold,  might  be  sold 
under  the  direction  of  the  Conrt. 

The  montage-deed  contained  a  power 
of  sale,  with  a  eovenant  by  the  mortgagor 
to  concur  in  any  sale  thereunder. 

The  bill  was  filed,  after  frequent  ineffbe- 
tual  attempts  by  the  pluntiffto  sell  under 
the  power,  and  in  which  the  defendants  had 
refused  to  concur.  It  was  provided  by  the 
mortgage-deed  that  this  power  should  not 
prejudice  the  power  of  the  mortgagee  to 
foreclose  the  equity  of  redemption. 

The  defendants  to  the  bill  were  the  four 
persons  named  as  executors  in  the  will  of 
the  mortgagor.  Of  these  one  was  speeifie 
legatee  of  the  mortgaged  leaseholds,  an- 
other was  devisee  of  the  mortgaged  free- 
holds ;  and  two  of  diem  only  proved  the 
will. 

By  the  deme,  upon  the  hearing  of  the 
cause  made  in  March  1854,  the  usual  ac- 
counts were  directed  of  the  mortgage  debt, 
and  a  sale  was  ordered  of  the  freehold 
estate  first,  and  in  case  the  produce  of  such 
sale  should  be  insufficient  to  pay  what 
should  be  found  due,  the  deficiency  was  to 
be  raised  by  the  sale  of  a  sufficient  part  of 
the  leasehold  hereditaments.  Under  this 
decree  both  the  freeholds  and  leaseholds  in 
question  were  sold,  but  the  proceeds  of 
both  fell  far  short  of  the  amount  of  princi- 
pal and  interest  eerdfled  to  be  due  to  the 
plaintiff. 

Upon  the  cause  coming  on  for  forther 
directions,  the  question  arose  whether  the 
defendants,  the  devisee  of  the  freehold 
hereditaments,  the  legatee  of  tiie  leasehold 
premises,  and  the  other  defendants,  the  two 
other  executors  of  the  will,  were  entitled 
to  be  paid  their  coats  out  of  the  proceeds 
of  the  sale  of  the  mortg^ed  premises. 

It  appeared  that  there  was  also  a  suit 
pending  for  the  general  adminiatration  of 


the  mortgagor's  estate,  hi  whidk  Uie  pUn- 
tiff  bad  proved  hie  debt. 

Mr.  Bmit  for  the  plaintiff,  submitted, 
that  be  was  entitled  to  the  whole  fiind 
realised  by  the  sale,  and  to  prove  in  tiie 
administration  suit  for  the  balance  of  his 
debt,  together  with  the  amount  of  his  costs 
of  suit ;  the  defendants,  on  their  side, 
being  left  to  claim  the  amount  of  their 
costs  of  this  suit  in  the  administratiott 
suit. — 
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Chane.  228. 
Kenebelv.  Serafim,  18  Ves.  370. 
fVitd  V.  Lockhart,  10  Beev.  S20  ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  529. 
Cerr  v.  Henderitm,  1 1  Ibid.  416  ;  s.  c. 

18  Law  J.  Rep.  (n.s.)  Chanc.  39. 
Wrijfht  T.  Kirby,  23  Ibid.  463. 
TompeOI  T.  Wiekem,  3  Sm.  &  Gif.  171. 
Ford  V.  Lord  ChetterfieU,  81  Beav. 

426. 

Mr.  Key  and  Mr.  Surrage,  for  the  de- 
fendants, argued,  that  as  the  plaintiff  sought 
a  sale  instead  of  foreclosure,  and  also  had 
gone  in  to  prove  for  his  debt  in  the  admi- 
nistration suit,  he  must  be  considered  as 
suing  not  in  the  character  merely  of 
mortgagee,  but  for  the  benefit  of  creditors 
generally,  and  that  the  costs  of  all  parties 
whom  he  bad  found  it  necessary  to  bring 
before  the  Court  were  the  first  chsige  upon 
the  fund  realised.— 

Brace  v.  the  Dueheaa  of  Meriborowfh, 
Moseley,  50. 

White  T.  the  Bidwp  of  PrierioFoi^, 
Jacob,  402. 

AnutTMyv.  Storer,  14  Beav.  535. 

Clare  v.  Wood,  4  Hare,  81. 

Wmtner  v.  Wright,  2  Sim.  543. 

Cooke  V.  Brown,  4  You.  &  C.  227. 

Sifken  v.  Z^avii,  Kay,  App.  xxi. 

STDAET,y.C.  said  that  if  the  plaintiff 
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bj  Ml  bill,  after  praying  for  foraelorare  or 
•ale,  bad  gone  on  to  pray  a  general  admi- 
nistration of  the  mortgagor's  assets,  he 
would,  according  to  the  ordinary  practice, 
bare  had  to  pay  the  costs  of  all  the  parties 
to  the  suit  out  of  the  estate.  The  reason 
vu,  that  being  unable  to  realize  the  whole 
of  the  mortgagor's  assets,  without  the  as- 
sistance of  the  Court  in  a  suit  to  which  the 
executors  and  those  interested  in  a  fidu- 
dary  chaiaoter  were  parties,  the  mort- 
gagee pays  the  price  of  that '  assistance  in 
die  ordinary  way,  by  paying  the  costs  of 
those  who  were  brought  before  the  Court 
fiir  his  purposes.  The  same  rule  would 
seem  to  apply  where,  as  in  the  present  case, 
the  plaintiff  came  for  the  assistance  of  the 
Court,  to  realize  part  of  the  assets  to  which 
he  had  &  right  to  resort.  Upon  that  prin- 
ciple, and  upon  the  authority  of  the  cases 
of  Brace  r.  the  Duchess  of  Marlborough, 
WontMr  Y.  Wright,  and  Clare  v.  Wood,  he 
was  of  opinion  that  he  could  not  refuse  the 
defendants,  who  were  in  a  fiduciary  posi- 
tion, their  costs  of  the  suit  out  of  the  money 
realized  by  the  sale.  The  case  of  Hutton  t. 
Sttfy,  which  had  been  referred  to,  was  not, 
he  considered,  an  authority  upon  the  pre- 
sent occasion.  If  anything,  it  was  rathsr 
^^st  than  in  favour  of  tha  plaintiff.  , 


Stuart,  V.C.  7  greslkt  v.  moublbt 

July  7,  8,  9t  10.  J  AND  OTHERS. 

AUome^  and  Solicitor  —  Purchase  by 
Solicitor  from  CUent— Inadequate  Con- 
tid»mtiim  —  A^meseeuee  —  PaynuiU  of 
PwrekaU'MoMif — Evidtnee, 

By  dted,  dated  in  February  1837,  SirR. 
O,  ennvtjied  in  fee  te  M,  eoUeitort  eerten 
mtMore,  ktndef  and  the  mineralt  under  the 
smme,  lhefureha$e'monejfbeinffabont 7,0002., 
M.  wot,  ai  (Ae  <(m«,  the  confidential  aoUeOor 
of  Sir  R .  Ot  but  the  purohase  was  transacted 
thrttugh  other  solicitors,  acting  on  behalf  of 
Sir  R.  O,  Sir  R.  G.  died  in  October  J  837, 
having  devised  all  his  property  to  trusieeSf 
upon  trusts  for  sale,  and,  subject  theretOt  to 
convey  upon  trust  for  his  vife  for  Ufe,  and 
then  to  the  use  of  his  children  in  tail,  and 
OH  /ailmre  «^i»ttte,to  the  use  of  W,  N,  O.for 


Ufe,  with  rmwMKler  to  the  use  of  his first  ani 
other  sons  $ueee$n9ely  in  (ai7,  with  remain- 
ders over.    The  testator  lefi  no  issue,  and 

W.  N.  G.  died  in  1847,  leaving  the  plaintiff. 
Sir  T.  G,  his  eldest  son,  who  attained  twenty' 
one  in  January  1852.  M.  catUinued  to  act 
as  confidential  solicitor  for  Sir  R.  G.  until 
his  death,  and  afterwards  for  the  trustees  of 
his  will,  for  whom  he  actjfd  in  an  adminis' 
tration  suit  instiiutedayainst  them.  M.  died  in 
January  1853)  having  devised  all  his  estates 
to  his  two  sons.  The  only  evidence  of  the 
purehaee-money  having  been  paid  by  M.  wot 
a  receipt  indorsed  on  the  deed  rf.  eonMgr- 
anee  to  him,  and  signed  by  Sir  R,  Q  .*— 
Held,  upon  6iU  filed  <nl855,  that  the  trans- 
action must  be  set  aside,  the  devisees  of  M, 
being  repaid  the  amount  ttf  purehase-moneg 
appearing  itpon  the  receipt  with  interest 
thereon. 

By  indentures  of  lease  and  release,  dated 
respectively  the  17th  and  18th  of  February 
1837,  certain  manors  or  lordships,  and 
other  lands  and  premises,  in  Derbyshire, 
belonging  to  Sir  Roger  Gresley,  and  all 
the  minea,  veins  and  beds  of  coal,  iron, 
ironstone,  and  other  minerals  of  the  aud 
Sir  Roger  Gresley,  under  the  same,  were 
conveyed  by  the  aaid  Sir  R<^fer  Gresley  to 
William  Eaton  Mousley,  to  the  usual  usee 
to  bar  dower.  The  consideration  for  the 
said  conveyance  was  stated  to  be  6,040L, 
a  receipt  for  which  sum  was  indorsed  on 
the  deed  of  conveyance  and  signed  by  Sir 
Roger  Gresley. 

Sir  Roger  Gresley,  by  his  will,  dated  in 
May  1837,  devised  all  his  manors  and 
freehold  hereditaments  which,  as  owner,  or 
in  execution  of  any  power,  he  was  compe- 
tent to  dispose  of  by  will,  with  the  appur- 
tenances, to  the  trustees  tiiwein  named, 
their  heirs  and  assigns,  upon  trust  to  sell, 
for  Uie  purpose  of  paying  his  dsbta  and 
mortgages,  and  in  aid  of  his  residuary 
person^  estate,  and,  subject  thereto,  such 
hereditaments  as  should  not  be  sold  were 
to  be  settled  upon  trust,  during  the  lifa 
of  the  Right  Hon.  Dame  Sophia  Gres- 
ley (the  testator's  wife),  to  pay  her  the 
rents  and  profits  Corherseparateuse;  and, 
after  her  death,  to  the  use  of  his  (the  tes- 
tator's) children  in  tail ;  and  on  ^ilure  of 
such  issue,  to  the  use  of  the  Rev.  William 
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Nigel  Greiley  and  hii  usigna  for  life,  with 
remainder  to  his  fint  and  erery  other  son 
•nceetsiTely,  and  the  heirs  male  of  his 
body,  with  remainders  oyer. 

The  testator.  Sir  Roger  Oresley,  died 
on  the  12th  of  October  1837,  without  issne. 
The  said  Rer.  William  Nigel  Oresley  had 
issue,  Sir  Thomas  Oresley,  his  eldest  son, 
who  attained  his  of  twenty-one  in 
January  185S.  The  Rev.  William  Nigel 
Oresley  died  in  September  1847.  In  1839 
the  Right  Hon.  Dame  Sophia  Grealey  inter- 
married with  Henry  William  des  Voeux. 
William  Eaton  Mousley  died  in  January 
1853,  having,  by  his  will,  devised  all  his 
estates  in  Great  Britain  unto  and  to  the  use 
of  his  two  sons,  the  Rev.  William  Eaton 
Mousley  and  John  Hardcastle  Honsley, 
their  heirs  and  assigns,  upon  the  trusts 
therein  mentioned. 

The  bill  was  filed  in  April  1855,  and 
on  the  grounds  that  William  Eaton  Mous- 
ley, at  the  date  of  the  above-mentioned 
purchase  by  him  from  Sir  Rt^er  Oresley, 
was  tiw  confidentiid  soHeitor  of  the  sud 
Sir  Roger  Oresley,  and  had  obtained  such 
purchase  at  an  undervalue,  it  prayed 
that  it  might  be  declared  that  such  pur- 
chase, and  the  conveyance  of  the  17th  and 
18th  of  February  1837,  were  fraudulent 
and  void. 

The  plaintiff  was  the  said  Sir  Thomas 
Oresley,  Bart.,  the  eldest  son  of  the  Rev. 
William  Nigel  Oresley.  The  defendants 
were  the  devisees  in  trust  of  the  will  of 
William  Eaton  Mousley,  and  the  trustees 
and  surviving  eeMtui$  que  trust  (other  than 
the  plaintiff)  of  the  will  of  the  said  Sir 
Roger  Oresley,  deceased. 

The  heir-at-law  of  Sir  Roger  Oresley 
was  not  made  a  party  to  the  suit. 

From  the  admissions  in  the  answer  of 
the  defendanta  W.  £.  Mousley  and  J.  H. 
Mousley,  and  the  evidence  in  the  cause, 
the  following  facts  were  proved  : — The  said 
W,  £.  Mousley,  deceased,  did  not  act  as 
solicitor  for  Sir  R.  Oresley  on  or  about 
the  treaty  for  the  purchase  sought  to 
be  set  aside,  but  other  solicitors  acted  for 
him  on  tiiat  occasion.  The  said  W.  E. 
Mousley  was,  however,  at  the  date  of  the 
said  purchase,  and  had  been  for  many  years 
previously,  the  solicitor  of  Sir  R.  Gresley ; 
be  continued  to  act  as  theeonfidratial  soli- 


citor of  Sir  Roger  up  to  the  time  of  lus 
death  ;  and  after  his  death  for  the  defen- 
danta, his  devisees  in  trust,  having  acted 
for  them  in  a  suit  instituted  in  1841  for 
the  administration  of  Sir  R.  Oresley'i 
estate.  The  price  paid  by  W.  E.  Mousley, 
deceased,  fbr  the  purchase,  was  at  the  rate 
of  1st.  per  acre,  though  he  had  previously 
been  informed  by  a  eoalmaater  wdl 
acquainted  with  the  ehanet«  of  the  pro- 
perty purchased,  that  the  minerala  under 
it  were  worth  lOOl.  per  acre  at  least.  It 
was  not  shewn  that  this  information  had 
ever  been  communicated  by  him  to  Sir 
Roger,  whose  receipt  was  the  only  evidence 
relied  on  of  the  payment  of  the  purchase- 
money. 

Mr.  Kelt,  Mr.  MaUna  and  Mr.  Q.  L. 
Russell,  for  the  plaintiff,  cited — 

Holman  v.  Xeyan.  23  Law  J.  Rep. 
(n.s.)  Chane.  529 ;  a.  e.  4  De  Oez, 
M.  &  O.  270. 
King  V.  Saverg,  1  Sm.  &  O.  871  < 
Barnard  t.  Hunter,  2  Jar.  N.S.  1218. 

Sir  R.  Bethell,  Mr.  AmpUeU  and  Mr. 
C.  Hall,  for  the  defendants,  the  devisees 
in  trust  under  the  will  of  W.  E.  Mousley, 
referred  to  evidence  in  the  cause  tending 
to  shew  that  the  value  of  the  coal  under 
the  purchased  property  had  greatly  in- 
creased since  the  purchase  of  it  by  W.  B. 
Mousley,  not  only  from  the  increaaed  e«i- 
sumption  and  improved  method  of  working 
it,  hut  in  consequence  also  of  the  construc- 
tion of  a  railway  from  Burton  to  Leicester, 
opened  in  1849,  and  which  could  not  be 
foreseen  in  1837 ;  and  that  Sir  Roger  Ores- 
ley  was  an  active  man  of  business,  and 
perfectly  acquainted  with  the  raal  value  of 
his  property.  They  submitted  that  the 
case  was  analogous  to  the  class  of  autho- 
rities in  which  it  had  been  held,  that  whan 
a  person  not  having  the  legal  interest  in 
proper^  stands  by  and  waits  to  see  the 
result  of  great  expenditure  and  risk,  he 
will  not  M  allow^  aftowards  to  set  up 
his  claim.  They  contended  also,  that 
whereas  in  this  case  the  solicitor  did  not 
act  for  his  client  In  hdc  re,  the  ordinary 
rule  relied  vpon  by  the  pbdntiff  did  not 
apply.— 

Com  v.  Lord  Jlien,  2  Dow,  989. 
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Edwartb  t.  Meyriek,  2  Hare>  60  ;  8.  e. 

IS  Law  J.  Rep.  (n.s.)  Chane.  49. 
Mar^tquieu  T.  Sandys,  18  Yes.  302. 
Hme  T.  Briant,  2  Jar.  N.S.  922. 
And  fvrther  tbat,  after  so  great  a  lapse  of 
time,  the  defoadanto  ought  to  be  considered 
a  having  acqnieseed  in  the  transaction-^ 
Beekfori  t.  Wade,  17  Yes.  99. 
Baker  t.  Read,  18  Bear.  898. 
Champion  t.  Riyby,  1  Russ.  &  M.  589 ; 

B.  e.  Tamlyn,  421:  affirmed  by  Lord 

Cottenham ;  9  Law  J.  Rep.  (h.b.) 

Chanc.  211. 
Lord  Sehey  t.  Rhodes,  2  Sim.  &  8. 

41;  S.C.  1  Bligh.  N.S.  1. 
Speneer  r.  Topham,  22  Bear.  578. 
Parkea  v.  White,  11  Yes.  209. 

Mr,  Baeon  and  Mr,  OAome,  for  the 
other  defendants. 

STUAnT,Y.C.  (withontcallingfora  reply) 
nid  thatf  firom  the  evidence  in  the  cause, 
it  appeared  that  Mr.  Mousley,  the  solidtor 
for  Sir  Roger,  had  been  told  by  a  competent 
judge,  that  the  property  which  he  shortly 
afterwards  purchased  firom  his  client  for  13^. 
an  acre,  was  worth  1  OOf.  an  acre.  Accord- 
ing to  the  law  as  laid  by  Lord  Eldon,in  Cane 
T.  Lord  AUen,  aod  recognized  by  all  sub- 
■eqnent  authorities,  this  information  ought 
to  have  been  communicated  to  Sir  Roger 
by  Mr.  Monsley  before  the  completion  of 
the  transaction ;  and  the  burthen  of  proving 
and  of  preserving  evidence  that  such  com- 
mnnteation  had  been  made  rested  with 
Mr.  Monal^  and  tiiose  who,  through  him, 
dsimed  the  benefit  of  the  transaction.  No 
evidence  to  that  effect  had,  however,  been 
adduced.  Although,  as  had  been  niged  in 
the  course  of  the  argument,  such  evidence 
n^ht  possibly  have  been  produced,  if  the 
transaction  had  been  questioned  earlier; 
■till,  the  mere  lapse  of  time  was  insufficient 
as  a  ground  for  presuming  the  communi- 
cation to  have  been  made  ;  and  there  was 
not  anything  in  the  other  circumstances  of 
the  ease  which  went  to  justify  such  a  pre- 
nmption.  Upon  the  evidence  befoie  the 
Court  the  transaction,  if  recent,  would 
eleiriy  have  to  be  set  aride.  For,  upon 
(he  evidence  of  the  valne  of  the  properQr, 
it  appeared  elegriy  tiiat  Mr.  Moualey  had 
obt^ed  an  advantageons  bargain  from 
hii  client,  having  at  the  time  infonnation 


as  to  the  value  of  the  property  purchased, 
not  known  to  his  client.  It  was  proved, 
in  fact,  that  a  very  small  portion  of  the 
minerals  comprised  in  the  pnrchaae,  had 
afterwards  been  disposed  of  at  a  anm  greatly 
exceeding  the  whole  amount  of  the  pur- 
chase-money alleged  to  have  been  paid  by 
Mr.  Monsley  to  Sir  Roger.  It  had  been 
aif  ued  that,  as  the  trustees  of  Sir  Roger's 
will  had  neglected  for  so  long  a  period  to 
file  their  bill,  they  and  their  cestuie  que 
trust  ought  to  be  treated  as  having  ac- 
quiesced in  the  transaction.  It  appeared, 
however,  that  after  the  death  of  Sir  Roger, 
his  solicitor,  Mr.  Mousley,  became  the 
solicitor  of  the  trustees  of  his  will,  and 
acted  for  them  in  that  character,  in  a  suit 
instituted  against  them  for  the  administm- 
don  of  the  estate  of  Sir  Roger.  That  dr- 
enmstance  seemed  to  be  eonelnaive  against 
the  a^ument  founded  upon  acquiescence ; 
fi>r  on  the  fece  of.  it  it  appeared  to  be  im- 
posrible  to  bring  home  to  the  trustees  a 
knowledge  of  their  right  to  question  the 
transaction  impeached  by  the  bill.  As  to 
Lady  Sophia  de  Yoeux,  there  had  been  no 
attempt  to  shew  that,  at  any  time  before 
the  filing  of  this  bill,  she  knew  or  heard 
of  the  transaction  at  all,  and  in  the  absence 
of  notice  she  could  not  be  held  to  have 
acquiesced.  The  same  remark  was  appli- 
cable to  the  plaintiff,  who,  moreover,  did  not 
attain  his  majority  till  1 852,  the  bill  having 
been  filed  in  1855.  Those  seemed  to  be  the 
only  grounds  which,  with  the  evidence  be- 
fore Ae  Court,  could  be  insisted  upon  by 
way  of  defence  to  the  plaintiff's  bilL  Had  it 
been  proved  in  evidence  that  Mr.  Mousley 
paid  the  sum  of  6,940^.,  being  the  pur- 
chase-money for  which  Sir  Roger  signed  a 
receipt  upon  the  deed  of  conveyance,  that 
might  have  had  more  or  less  weight  in-sup- 
port  of  the  defendants'  ease.  It  might  very 
well  be  supposed  that  in  the  repositories  of 
Mr.  Moualey,  bis  banker's  account,  and 
the  banker's  account  of  Sir  Roger,  to  which 
he  in  all  probability  had  access,  tiie  means 
were  at  hand  of  shewing  that  the  purchase- 
money  had  been  paid ;  but,  notwithstand- 
ing this,  the  fiwt  <uf  snob  payment  had  been 
left  nnaupported  by  any  evidence  other 
than  the  receipt  before  mentioned.  This 
omission  waa  not  calculated  to  convey  a 
frivoumble  impression  of  the  caution  or 
accuracy  of  Mr.  Monaley's  proeeedinga  in 
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thetraniBction.  Upon  the  whole,  he  thought 
tbm  ought  to  be  K  decree  in  &Tonr  of  the 
plaintiff,  Htting  uide  the  trauMction  eom- 
plained  of.  A«  to  the  purchase-moneyi 
although  there  was  no  utisfactorjr  evidence 
—indeed,  no  evidence  at  al],  except  the 
receipt  signed  by  Sir  Roger— of  the  pay- 
ment of  aucb  purchate-money,  the  Court 
could  not  do  otherwise  than  treat  Sir 
Roger's  estate  as  bound  by  his  receipt. 
To  direct  an  inquiry  as  to  the  payment  of 
the  purchase-money  would  only  give  rise 
to  delay  and  expense,  which  could  lead  to 
no  good  result,  for  it  was  not  probable  that 
the  presumption  arising  from  the  aignature 
of  the  receipt  could  be  removed  by  any 
evidence  which  could  be  adduced.  The 
decree,  therefore,  would  provide  for  re- 
payment to  the  truateei  and  executors  of 
Mr.  Mouflley  of  the  amount  of  purchase- 
money  for  which  Sir  Roger  signed  a  receipt 
on  the  deed  of  conveyance,  together  with 
interest  thereon  at  the  rate  of  42.  per  cent, 
per  annum.  The  costs  of  the  suit  must 
be  taxed,  and  paid  by  the  executors  and 
trustees  of  Mr.  Mousley  out  of  their  tes- 
tator's estate. 


HELSON  r.  BOOTH. 


Lous  JusncKs.*! 

July  29.  J" 

Mortgage — Mortgagee  in  Pouesaion~~ 
Practice  —  Adding  to  Decree  —  Statute, 
IS  f  16  Fict.  e.  86.  «.  S^.^Order  of  16(A 
of  October  1652,  No.  20,— Annual  ResU, 

A  mortgagor  filed  a  bill  for  redemption 
against  a  mortgagee  in  poesestion,  and  the 
vtual  decree  for  aeeounte  vat  directed,  but 
no  direction  was  given  as  to  anmual  reete. 
After  the  decree  annual  rests  were  directed 
under  the  above-mentioned  section  and  order, 
but,  upon  appeal,  the  decision  teas  reverted. 

The  rule  a»  to  the  directing  of  animai 
mto  ajruAisf  a  srar^ajpee  in  jmssssisdh  stated 
hg  Loid  Justice  Tomer. 

This  was  an  appeal  fi^  a  deeinon  of 
Vice  Chancellor  Stnart.  A  decree  had 
been  made  by  bis  Honour  in  the  above- 
named  suit,  which  was  for  redemption 
against  a  mortgagee  in  possession,  direct- 
ing the  usual  acoonnts,  but  Uiere  was  no 
dinction  as  to  annual  rests.   It  appeared 


that,  iu  I^S^t  intflOMt  on  the  mortgage 
money  was  in  arrear  a  year  and  a  half,  and 
the  defendant  thereupon  entezed  into  pos- 
session, and  so  continued  up  to  the  present 

time. 

The  plaintiff  took  out  a  summons  befoie 
the  Vice  Chancellor  in  chambeis,  asking 
that  the  decree  might  be  added  to  by  a 
direction-  that  the  chief  clerk  should  take 
the  accounts  with  annual  rests,  and  his 
Honour  adjourned  the  hearing  into  cour^ 
and  after  argument,  he  made  the  order. 
From  this  alteration  of  the  decree  the 
defendant  appealed. 

The  Chancery  Amendment  Act  (15  ft  16 
Vict  c.  86.  s.  M.)  enacts  that  the  Court 
may  by  the  decree  directing  an  account,  or 
by  any  subsequent  order,  give  such  apedsl 
dheotions  as  it  may  Aink  fit,  with  respeet 
to  the  mode  in  which  the  account  shall  he 
taken  ;  and  the  20th  Order  of  the  16th  of 
October  1852  directs,  that  if  in  the  prose- 
cution of  an  order  in  chambers,  it  shall 
appear  to  the  Judge  that  it  would  be 
expedient  that  farther  accounts  should  be 
taken  or  further  inquiries  made,  he  may 
order  the  same  to  be  taken  or  made 
aeeordingly;  or  if  desired  by  any  psriy, 
may  direet  the  same  to  be  coosidoedin 
open  court. 

ilfr.  Wickena,  for  the  defoidant,  the  tf- 
pellant,  swd,  tluit  the  54th  section  was  not 
intended  to  apply  to  such  a  case  as  this. 
All  that  the  legislature  intended  was,  to 
direct  the  manner  of  carrying  an  order  into 
effect  or  to  alter  the  form  of  taking  an 
account;  but  here  the  Vice  Chancellor  had 
altered  a  decree,  which  could  not  be  done 
— Partington  v.  Jteynoldt  (1).  He  alto 
insisted  that  as  the  interest  on  the  mort* 
gage-money  was  in  arrear  at  the  time  tbs 
mortgagee  took  possession,  annual  retU 
could  not  be  directed.  On  this  ptnnt  bs 
cited— 

Davit  T.  Mag,  19  Tea.  S63. 

LaUer  t.  Dashtnod,  6  Sim.  468;  «.e. 
S  Law  Ji  Rep.  (n.s.)  Chanc.  140. 

Fineh  v.  Brown,  S  Beav.  70. 

WiUon  V.  Cluer,  Ibid.  136. 

Dobson  V.  Laud,  4  De  Gex  &  Sm.  575; 
s.  c.  19  Law  J.  Rep.  (ir.8.)  CAsoft 
464. 

(1)  4  Drar.  US ;  t.e.mU,  p.  Mi. 


Digitized  by 


Google 


▼•I..  XXTIL] 


HICHAEI4UAS  1857  TO  MICHAELMAS  1808. 


788 


JVimoM  T.  Clarktonj  4  Hare,  97. 
Thvnuferoft  r.  CroekeU^  16  Sim.  44S| 
s.  e.  8  H.L.  Cu.  280. 

Mr.  Peatbgrtm  argaed,  that  the  mode  of 
taking  Heonnu  had  alwaya  been  in  the 
diieretion  of  the  Court.  The  intent  ot 
the  statute  wai  to  enable  the  Court  to  do 
mbitantial  jueUce ;  uid  in  this  ease  when 
the  mortgi^ee  hod  received  the  rents  for 
fifteen  years,  if  annual  rests  had  been 
directed,  it  would  appear  that  more  than 
double  the  amount  of  the  interest  had  been 
received.  He  referred  to  the  7th  and  8th 
rules  of  the  42nd  section  of  theaet,  and  to 
the  following  authorities 

Gould  T.  Tancred,  2  Atlc.  53S. 

JRobhuon  T.  Cunmir^t  Ibid.  410. 

Shtpard  r.  ElUot,  4  Madd.  254. 

SehaeJMdv.Ingham,C.V.  Cooper,477. 

Donovan  v.  Pricker,  Jae.  165,  168. 

SnutiiiyttM  T.  ffontoodf  Xunit  ft  R* 
477. 

Neiffhinpion  v,  OrtuU,  5  Myl.  St  Or. 
258;  s.e.  10  Law  J.  Rep.  (ir.s.) 
Chanc.  12. 
minn  V.  Metcalfe,  I  Russ.  580. 
Spenee'e  Eq.  JurUd.t  810. 
Mr,  fViekene  was  heard  in  reply. 

Lord  JnsriCB  Ehioht  Bkucb. — I  am 
not  certain  that  I  should  not  have  been 
better  pleased  to  have  read  the  54th  sec- 
tion of.  the  New  Procedure  Act  as  it  has 
been  read  by  the  learned  Vice  Chancellor. 
In  fiut,  I  almost  regret  that  I  cannot  do 
•o ;  but  it  appears  to  me  that  that  section 
cannot  be  so  extended  as  to  apply  to  this 
ease.  It  authoriies  '*  the  Court  in  any 
case  where  any  account  is  required  to 
be  taken,  to  give  such  special  directions 
(if  any)  as  it  may  think  fit  wiA  respect 
to  the  mode  in  which  the  account  should 
be  taken  or  vouched,  and  such  special 
directions  may  be  given  either  by  the 
decree  or  order  directing  such  account,  or 
by  any  subsequent  order  or  orders."  This 
applies  only  to  the  mode  of  taking  or 
Touching  the  account,  but  the  effect  which 
the  pWntiiF  now  aeeks  to  give  to  this  sec- 
tion is  to  vary  the  account  itself.  I  appre- 
hend that  such  a  construction  of  the  act  of 
parliament  is  not  to  be  justified.  It  is 
therefore  unnecessary  to  eonnder  tiie  prin- 
ciple ot  the  Court  as  to  directing  the  ac- 


count with  annual  rests.  Again,  I  am  of 
the  same  opinion  with  respect  to  the  20th 
Order  of  the  16th  of  October  1852,  which 
does  not,  according  to  my  view,  apply  to 
a  case  of  this  description.  I  am  afimid, 
therefore,  that  the  plaintiff  must  prosecute 
her  ri^^  if  she  bos  any,  io  lome  other 
moaner. 

Lord  Justicb  Turner. — I  have  come  to 
the  same  conclusion, and  think  that  the  case 
does  not  fall  within  the  section  of  the  act 
referred  to.  That  section  applies  to  the 
mode  of  taking  or  vouching  an  account, 
and  not  to  a  substantial  variation  of  a 
decree  which  has  previously  been  made. 
And  I  think  that  the  subsequent  clause  of 
the  section  shews  that  this  is  the  true  con- 
struction. The  section  proceeds:  "and 
particularly  it  shall  be  lawful  for  the  Court, 
in  eases  where  it  shall  think  fit  so  do,  to 
direct  that  in  taking  the  account  the 
books  of  account  in  which  the  accounts 
required  to  be  taken  have  been  kept,  or  any 
of  them,  shall  be  taken  at  primd  facie  evi- 
dence of  the  truth  of  the  matters  therein 
contained,  with  liberty  to  the  parties  in- 
terested to  take  such  objections  thereto  as 
they  may  be  advised."  This  clause  throws 
additional  light  upon  the  previous  part  of 
the  section,  and  shews  that  only  the  form 
and  mode  of  taking  the  accounts  was  in- 
tended to  be  affected.  It  is  to  be  observed 
also,  that  in  another  section  of  the  act  (the 
42nd)  there  is  express  power  given  to 
persons  served  with  notice  of  the  decree  to 
come  in  and  apply  to  the  Court  to  add  to 
the  decree.  Generally,  with  respect  to  the 
right  of  the  plaintiff  to  annual  rests,  I  may 
observe  (although  in  the  present  instance 
it  is  not  necessary -to  decide  the  question), 
that  1  have  always  understood  it  to  be 
the  settled  practice  of  the  Court  that  there 
should  be  no  direction  to  take  the  account 
with  annual  rests,  unless  where  at  the  time 
when  themortgagee  enters  into  possession  of 
the  premises,  there  is  no  arrear  of  interest 
duetohim.  Andtheprincipleofthe  distin— 
tion  I  conceive  to  be  this :  that  a  mortga- 
gee is  not  obliged  to  receive  the  debt  due 
to  him  by  driblets ;  but  where  he  enters 
into  poesesrion  when  no  arrear  it  due,  he  is 
supposed  to  have  waived  his  right  to  one 
entire  payment,  and  to  have  elected  to  re- 
eeire  his  money  by  driblets.    If,  howererj 
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die  intemt » in  urrar  at  the  time  of  en- 
teringi  then  there  woald  he  no  ele<!lioiit 
the  thea  ccount  would,  therefore,  go  on  until 
and  whole  deht  had  heeu  iatisfied.  I  have 
often  had  occaaion  to  consider  this  point, 
and  I  was  under  the  impression  that  it  had 
heen  actually  decided  by  the  Court,  al- 
though, indeed,  no  anthori^  to  that  effect 
has  heen  cited. 


[NsW  SlUH 

poM  of  Wtiiig  there  pnrfbinonally  on  be- 
half of  eertun  iDtolvent  petitioner* ;  and 
he  had  also  an  appointment  to  attend,  at 
the  Taxing  Masters'  Offices,  Staple  Inn,  a 
taxation  of  costs  in  a  suit  in  Chancery. 

An  application  for  his  discharge  was 
made,  in  Uie  first  instance,  at  the  common- 
law  Judges'  chambers,  but  Erie,  J.  had 
declined  to  interfere. 


Lord  Jubtick  Enioht  BRDCE.~On  this 
part  of  the  case  I  have  expressed  no 
opinion,  and  I  wish  to  be  understood  as 
saying  nothing  either  assenting  to  or  dis- 
senting from  the  remarks  of  my  learned 
Brother. 


Stuart.  V.C.7 

Juiy  ia.  S 

Attorney  and  Solicitor  —  Pn^feiaum^ 
Privil^e/rom  jittaehmetU, 

An  attorney  and  soUeitor  of  the  Court  of 
Chancery  while  on  Aw  direct  road  to  trantaet 
profeenonal  bunnesa,  first  in  the  Inaolvent 
Debtors  Courts  and  next  in  the  Taxiny 
Master's  Office,  was  arrested  o»-en  aUaeth 
ment  issued  agahui  him  for  eeafesipt  of  an 
order  of  the  Court  of  Chaneery;  the  Courl, 
M  mettout  ordered  his  disehMye  and  gave 
him  his  costs  of  the  application. 

This  was  a  motion,  on  behalf  of  the 
defendant  Barrow,  that  he  might  be  dis- 
charged out  of  the  custody  of  the  sheriff  of 
Sarrey,  as  to  this  suit  and  all  subsequent ' 
detainers,  on  the  ground  that  when  he  was 
arrested  he  was  privileged  &om  arrest. 

The  motion  was  founded  on  evidence 
shewing  the  following  facts :  —  On  the 
8th  of  July  1858  the  defendant  Barrow, 
who  was  an  attorney  of  the  superior  courts 
of  common  law,  and  in  the  Court  for  the 
Relief  of  Insolvent  Debtors,  as  well  as  a 
solicitor  of  the  Court  of  Chaneery,  was 
arrested,  on  an  attachment  for  non-pay- 
ment of  certain  sums  which,  by  a  decree 
made  in  the  cause,  he  and  another  had 
been  ordered  to  pay  into  court. 

At  the  time  of  the  arrest  the  defendant 
was  proceeding  on  the  direct  road  from  his 
residence  to  attend  several  professional 
appointments.  The  first  of  these  was  at 
the  Insolvent  Debtors  Court,  for  the  pur- 


Afr,  W.  Fo^er  appeared  in  support  of 
the  motion.— He  cited — 

Moore  v.  Booth,  3  Ves.  350. 
Bx  parte  Ledwieh,  8  Ibid.  698. 
Qaseoygne's  easot  14  Ibid.  183. 
The  Attorney  General  v.  Ae  Loatkor" 
seller^  Company,  7  Bear.  157* 

Mr,  Matins,  for  the  plaintiff,  opposed 
the  motion,  on  the  ground  that  the  defen- 
dant was  arrested  on  his  road  to  the  Insol- 
vent.Court,  at  wliich  he  was  to  attend  in 
the  first  instance,  and,  therefore,  could  not 
he  said  to  he  proceeding  "  without  delay 
or  deviation"  to  attend  the  Court  of  Chan- 
cery, out  of  which  the  attachment,  under 
which  he  had  been  arrested,  issoed — 
Castle's  ease  (1), 

Stuart,  T.C.  made  an  order  fiv  the 
defendut's  dlseharga,  and  gare  him  the 
costs  of  the  motion. 


July^i?,*24.}  CeKAI.Er.RRNWARD. 

Specific  Performanee-~-Affreemeii^Con- 
sideration. 

A,  B,  ayreed  to  transfer  to  C,  D,  certain 
shares  in  a  raiiuay  company,  upon  which 
no  deposit  or  other  sums  had  been  paid,  sad 
C.  D.  agre^  to  aeeept  the  same,  and  to  do 
all  acts  necessary  to  relieve  A,  B.  from 
H^Uty  HI  respeef  of  the  shares,  A.  B. 
filed  a  hUl  for  ^peeifie  perfonumee  of  (A4 
ajrreemeiif.  C.  D,  demurred  for  wont  of 
equity : — Held,  reversing  the  decision  of  the 
Master  of  the  Bolls,  who  had  allowed  the 
demurrer,  that  the  demurrer  must  t*  ooer- 
ruled. 

This  was  an  appeal  from  a  decisi(Hi  of 
<1)  le  Vcs.  412. 
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Um  Master  iff  R(dls,  allowing  a  demuner 
tothsbill. 

Tbe  eaie  made  by  die  bill  was  aa  follows ; 
In  1857  an  act  of  parliament  for  tbe 
eonstrnelini  of  a  nulway  ftom  Lewes  to 
Uekfield  was  passed. 

Ouzing  the  formation  of  the  company 
tbe  pluntiff,  Alexander  Cheale,  who  was  a 
large  landed  proprietor  at  Uckfield,  agreed 
to  subscribe  600^.  towards  the  capital  of 
the  company,  upon  the  asanrance  that  tbe 
proposed  site  for  the  station  at  Uckfield 
fhonld  be  r»-conndered. 

After  the  pasang  of  the  act,  the  capital 
of  the  eompany  waa  dirided  into  1,000 
shares  of  ftO{.  each,  and  the  plafaidff  became 
the  registered  owner  in  the  boob  of  the 
company  of  ten  raoh  sbarei. 

Tbe  station  at  Uckfield  was,  without 
iuTestigation  or  inquiry,  oonetmeted  on 
the  site  originally  selected ;  and  the  plain- 
tiff thereupon,  a  meeUng  of  the  directora, 
expressed  his  wish  to  retire  from  the  oom- 
pany  and  to  sell  his  shares.  The  defendant, 
William  Kenward,  who  was  also  present 
at  the  meeting,  and  a  shareholder  in  the 
company,  in  eonsideradon  of  the  plaintiff 
agreeing  to  transfer  the  shares  to  him, 
■greed  to  take  Uie  same,  and  to  accept  and 
execute  a  transfer  thereof  and  to  do  all 
aeti  neceaiaiy  to  relieve  the  pldntiff  from 
all  lialrility  in  respeet  of  tbe  add  ahare^  it 
bnng  well  known  to  the  defendant,  aa  the 
bet  waa,  that  tbe  plaintiff  had  not  then 
paid  anything,  by  way  of  deposit  or  other- 
wise, in  respect  of  the  sud  shares.  The 
agreement  for  the  transfer  of  the  shares 
was  made  with  the  privity  of  the  directors, 
and  it  was  understood  between  the  plaintiff 
and  the  defendant  that  Mr.  Smith,  tbe 
secretary  to  the  company,  would  do  what 
waa  neceaaary  to  earry  the  same  into  effect. 

Some  months  afterwards,  namely,  in 
Deeember  1857,  Mr.  Smith,  the  secretary, 
wrote  to  the  plaintiff,  calling  upon  him  to 
Um  depoait  and  two  calls  upon  the  ten 
ibiirea  held  by  him.    Tbe  plaintiff  thera- 
vpon  ooromnnieated  the  eontents  of  the 
■aid  letter  to  tbe  defendant,  and,  aceor^ng 
to  the  atirangement  then  made  between 
them,  tbe  defendant  wrote  the  following 
letter  to  the  secretary  of  the  company  :— 
"  At  a  meeting,  held  at  the  Star  Inn, 
Lewea,  I  then  had  agreed  to  take  twenty 
shares,  Mr.  Alexander  ChealaatthiU  time 
Smw  Sbiiis,  ZXVIL— CsAva 


had  taken  ten  shares,  and  immediately  I 
agreed  to  take  them,  making  mine  np  to 
^r^  shares.  Mr.  Alexandw  Cheale  telle 
me  yon  have  not  tranafwred  them  to  me, 
although  yon  have  cha^;ed  me  with  them. 
I  must  therefore  beg  that  this  be  done. 
This  is  your  anUiority  to  transfer." 

The  secretary  having  disregarded  this 
letter,  the  plaintiff  executed  a  transfer  of 
the  ten  shares  in  the  mode  prescribed  by 
the  act,  and  tendered  the  same  to  tbe 
defendant  for  his  execution,  but  the  defen- 
dant refused  to  execute  such  transfer. 

The  bill  alleged  that,  by  reason  of  such 
refusal,  the  plaintiff  would  be  compelled 
to  pay  the  deposit  upon  the  shans  and  tbe 
oalls  already  made  and  to  be  made  npmi 
the  same. 

The  bill  prayed  that  the  sud  agreement 
might  be  specifically  performed,  and  that 
the  defendant  might  be  ordered  to  execute 
a  proper  transfer  of  the  said  shares,  and  to 
have  the  same  duly  registered,  the  plaintiff 
being  ready  and  willing  to  perform  the 
agreement  on  his  part,  and  to  execute  the 
said  transfer;  that  tbe  defendant  might 
he  ordered  to  pay  the  deposit  and  calls 
then  due,  and  any  further  calls  which 
might  become  due  upon  the  said  ten  shares, 
and  to  pay  tbe  eosts  already  incurred  and 
to  be  inonrred  by  reason  of  the  defendant 
not  having  exeented  aoeb  trai^iBr,  and  not 
having  procured  the  same  to  be  duty  re- 
gistemd,  and  not  having  paid  the  eaid 
deposit  and  calls  pnrraant  to  the  said 
agreement. 

The  defendant  demurred  to  tbe  bill ; 
and  the  Master  of  the  Rolls,  on  the  22nd 
of  April,  allowed  the  demurrer  (I). 

(1)  The  jadgment  of  the  Uuter  of  th«  Rolb 
WM  M  followi:— "Tlui  Boh  oumotbtsutiiDod. 
Th«  mty  qnertion  it,  whetlMr  then  wu  mflMcat 
eoniidexation  to  ■appert  tfao  oontrmot  I  tbougbt 
at  one  tinie  that  th«  oaae naiglit have  been  pntupon 
the  groond  of  a  promiM  m^e  hj  one  pu^,  npoa 
which  tbe  other  had  been  iadooed  to  act  But  the 
facta  here  are  not  noh  ac  to  mder  that  prindpU 
applieabla.  No  aeta  are  allfged  to  hare  been  done 
bj  tbe  pldatiff  in  eoowquenoe  of  the  ieboAuBfft 
andertakinf  to  accept  the  Bbaraa.  The  plaintiff 
■nbeeribed  for  thares,  bat  had  paid  no  deposit  or 
ealla,  and  bad  not  bean  reqaiiM  to  do  so.  If  any 
money  waa  dne  at  tin  time,  it  is  not  aQned,  and 
I  most  aainme  Hit  ftot  i^alnat  the  plaint  Tbe 
■urrender  of  a  contraet  or  the  tranafer  of  ibarea  la, 
no  donbt,  good  eonUdecatioa,  bnt  tbe  coniideration 
muat  be  matnal.  The  eaaea  dted  are  quite  dMlnel 
fkemthia.  Inone,  IhabanafltnTaoontncttopttr- 
fiH 
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Mr.  Lloyd  and  Mr.  PoUf  in  aupport  of 
the  demurrer,  contended  that  this  agree- 
nent,  of  whieh  speeific  performance  waa 
■ought,  wai  niMlim  paediM.  The  consi- 
deraUon  waa  merely  a  liability  in  respect 
of  the  rabject-matter  of  the  contract,  and 
this  waa  not  anfficient— £Aaw  t.  Fither  {i), 
IfvHM  T.  Prtce  (8). 

[The  LoBD  Chahcbuok  referred  to 
Haigh  T.  Brookt  (4).] 

In  that  case  there  was  the  giving  up  of 
a  right.  This  contract  must  be  construed 
as  at  the  time  when  it  was  entered  into, 
and  there  must  be  something  in  the  way 
of  consideration  dehora  the  subject-matter 
of  the  contract.  The  assignment  of  a  lease 
ibr  the  rent  not  due  was  voluntary  — 
Cruhbe  t.  Moxhay  (5). 

The  Lo&D  Chahcellor  said  that  the 
only  question  here  was  whether  this  waa 
hkJkih  jMrtuiW. 

Mr*  R.  PaJmer,  for  the  plaintiff,  ac- 
knowledged that  if  this  were  mhImi  paeftm 
it  eonid  not  be  poformed  in  this  eourt. 
Mr,  Pole  then  cited^ 
Antrobus  r.  Smith,  12  Yes.  39. 
Searle  v.  Law,  15  Sim.  95;   s.  c.  15 

Law  S.  Rep.  (n.b.)  Chanc.  187. 
Dillon  y.  Coppin,  4  Myl.  &  Cr.  647  ; 

s.c.  9  Law  J.  Rep.  (n.b.)  Chanc.  87. 
WeaU  T.  OUive,  1?  Bear.  252. 

Mr,  B,  Palmer  and  Mr,  O^ome,  in 
support  of  the  bill,  laid  that,  aocor^ng  to 

ohMe  wu  told  for  40/.;  and  so  faere,  if  the  contract 
Lad  been  that  ooe  par^  ehould  pay  Uie  other  a  aum 
of  money  eiUiet  for  uie  aharea  or  for  taking  the 
ihanB  off  the  other's  handa,  there  would  bare 
been  good  conaideretioo.  But  I  do  not  know  to 
what  extent  the  doctrine  wonld  go,  if  the  fact  that 
certain  obligationa  are  connected  with  property 
given  up  ia  to  be  regarded  as  supplying  conaidera- 
ticn  for  the  aorrender.  There  are  some  dudea  w 
oUigatioDB  attaching  to  crery  apadea  of  property. 
This  ia  the  ease,  not  only  with  aharca,  bat  with 
leasehold,  and  even  with  freehold,  property.  It  is 
impoauble  to  lay  down  the  rule  that  the  undertak- 
ing of  the  liabilities  which  naturally  attach  to  pro- 
per^ can  furnish  good  conaideratioD  for  giring  np 
that  proper^.  Thia  is  an  attempt  to  ereata  a  ccm- 
■idention  for  a  tranafer  out  of  part  of  tha  thing 
itaalf,  which  U  the  eulgect  of  the  fpR.  The  demnzrer 
most  be  allowed." 

(2)  2DeOexftSm.  11. 

(8)  S  Ibid.  310. 
.  (4)  2  P.  &  D.  477;  a.0.  10  A4.  ft  E.  S09| 
9  Law  J.  Rep.  (km.)  aB.  99. 

(«)  i  Weekly  Rtp.3S6. 


the  defendant's  ailment,  unless  the  sharea 
were  at  a  premium  the  plaintiff  eould 
make  no  contract.  There  waa  clearly 
mutuality  in  thta  contraet,  which  would 
enable  die  defendant  to  enforce  ipecifio 
perfbrmanee— 

Duneujl  v.  Alhreeht,  IS  Sim.  189. 

i)oJbre<  T.  AefAie&iU,  1  Sim.  &  S.  590. 
What  happened  after  the  contraet  waa 
merely  the  maturing  of  those  liabilities 
which  previously  existed.  As  to  the  sofi- 
ciency  of  consideration  they  cited— 

Ford^.  Stuart,  15  Beav.  493  ;  s.c.  21 
Law  J.  Rep.  (n.s.)  Chanc.  514. 

Hewison  v.  Neguiy  16  Ibid.  594;  s.  e. 
22  Law  J.  Rep.  (n.s.)  Cbanc.  6fid. 

Moeaita  r.  Franco,  3  Dougl.  11. 

RiehardBon  t.  MellUh,  2  Bing.  25S. 

Penn  t.  Lord  BaUimore,  I  Vea.  444. 
The  consideration  from  the  plaintiff  must 
be  looked  for  when  he  sought  the  per- 
formanee  of  the  contraet.—' 

Priee  T.  Seamtm,  4  B.  &  C.  fiSS  ;  a.  e. 
4  Law  J.  Rep.  K.B.  S. 

CaHwright  y,  Cooke,  3  B.  &  Ad.  701 ; 
8.  c.  1  Law  J.  Rep.  (n.s.)  K.B.  261. 

Mr.  Lloyd,  in  reply,  as  to  the  consider- 
ation, cited— 

Lyth  T.  Ault,  7  Exch.  Rep.  669 ;  8.0. 

21  I.aw  J.  Rep.  (n.s.)  Exch.  217. 
Underaood  v.  HUheox,  1  Ve*.  279. 
Bower  r.  Cooper,  2  Hare,  408. 
tValker  t.  BarileU,  18  Com.  B.  Rep. 
845 ;  e.  c.  25  Law  J.  Rep.  (ii.b.) 
CP.  156,  263. 
As  to  tiie  mutuality  of  remedy,  he  referred 
to— 

Lawrenton  y.  Butter,  1  Seh.  ft  Let  13. 
Flight  T.  Bolkmd,  4  Rosa.  398. 

The  Lord  Chancellor  said  that,  at 
the  cloae  of  the  argument  for  the  defendant, 
he  had  formed  an  opinion  contrary  to  that 
of  the  Master  of  the  Rolls  ;  but  out  of 
respect  for  His  Honour's  judgment,  he  had 
determined  to  hear  the  argument  to  the 
end.  Having  done  so,  however,  no  im|ncs- 
sion  had  been  made  upon  the  opinion  he 
had  in  the  first  instance  formed.  Hii 
Lordship  then  stated  the  £uts-of  die  case, 
and  laid  that  the  qnaationa  raised  on  the 
demurrer  were  two :  first,  whether  there 
waa  a  suffieient  eonsideration  moving  from 
the  plaintiff  to  the  defendant  to  mppcrt 
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theagneinent;  and  secondly,  if  so,  whether 
theze  was  a  mutuality  in  the  agreement, 
that  is,  whether  each  party  could  enforce 
the  agreement  against  the  other.  There 
was  now  no  douht  as  to  specific  perform- 
aace  of  a  contract  for  railway  shares  being 
capable  of  being  enforced.    Any  such 
doubt  was  set  at  rest  by  the  ease  of  Dun- 
eufl  y.  Albreekt,  where  the  Vice  Chan- 
cellor said,  •  "  As  no  decision  has  been 
produced  to  the  contrary,  my  opinion  is, 
that  railway  shares  are  a  subject  with  re- 
spect to  which  an  agreement  may  be  made 
which  this  Court  will  enforce."   But  the 
defendant  said,  that  althoi^h  an  agreement 
-for  the  transfer  of  shares  might,  as  a 
general  principle,  be  enforced,  yet  tbis 
particular  agreement  was  void  for  want  of 
consideration,  and  for  want  of  mutuality. 
The  plaintiff  was  the  owner  of  ten  specific 
shares  in  a  railway  company,  subject  to 
eertain  liabilities  in  respect  of  deposit  and 
future  calls.    Whether  the  shares  were  of 
Talne  or  valueless  at  the  time  of  the  agree- 
ment no  one  conid  know,  as  persons  held 
different  opinions  upon  it.    The  plainUff, 
however,  was  willing  to  divest  himself  of 
the  ownership  of  the  ten  shares  and  the 
liability  in  respect  of  them,  and  the  drfen- 
dant  was  willing  to  accept  them  and  to 
nndertake  the  liabilities  connected  with 
them,  and  to  indemnify  the  plaintiff  there- 
from.   It  was  impossible  to  deny  that  an 
agreement  to  transfer  property  which  might 
or  might  not  turn  out  to  be  valuable 
might  be  formed,  and  that  it  was  in  fact 
a  substantial  consideration.    Cases  of  gift, 
as  in  Antrobus  v.  Smith  and  Searle  v.  Zots, 
were  out  of  the  case  here.    In  them  there 
"wmM  nothing  that  could  be  called  an  agree- 
ment; it  was  all  on  one  side.    A  donor 
could  not  force  a  gift  on  the  donee ;  and, 
jon  the  other  hand,  a  donee  eould  not 
compel  the  completion  of  a  gift,  ss  there 
was  nothing  of  reciprocity  on  his  part. 
But  where  there  was  an  agreement  to 
transfer  property  in  consideration  of  the 
transferee's  agreement  to  do  something  or 
to  undertake  a  liability,  that  was  a  com- 
plete agreement.    It  was  said  that  these 
shares  were  worthless,  as  nothing  had  been 
paid,  and  all  the  liabilities  in  respect  of 
them  existed.    But  they  might  become  of 
Talne,  and  the  possibili^  of  their  becom- 
ing of  value  might  fwm  a  good  considera- 


tion. His  Lordship  had  mentlonod  Hai^ 
v.  Brooka,  where  it  was  doubtfiil  whether 
the  giving  up  of  a  goarantie  was  good  as 
a  consideration  or  not ;  and  that,  it  was 
contended,  depended  on  whether  the  gua- 
rantie  was  valuable  or  not.    It  was  that 
held ,  that  the  paper  on  which  the  guarantie 
was  written  having  been  ^ven  up,  that 
alone  was  consideration  for  a  promise.  In 
this  ease  it  must  be  taken  that  the  plaintiff 
had  agreed  to  relinquish  these  shares  in 
favour  of  the  defendant ;  and  therefore,  if 
Haigh  v.  Brookt  was  to  be  considered  of 
authority,  the  present  ease  was  not  distill 
gouhahle  from  it,  even  if  there  had  been 
more  uncertain^  as  to  the  value.    As  to 
the  consideration,  therefore,  the  plaintiff 
having  property  marked  and  distinguished^ 
although  subject  to  liabilities,  and  having 
agreed  to  give  up  this  property,  which 
might  be  of  more  value  than  the  liabilities, 
there  was,  upon  principle  and  according  to 
the  authorities,  a  good  consideration  to 
support  the  agreement.    Then,  as  to  the 
mutuality  of  Uie  agreement,  that  is,  whe- 
ther the  defendant  eould  enforce  it  against 
the  plaiotiff,  that  depended  on  whedier 
there  was  a  consideration  moving  from  the 
defendant.    It  was  said  by  the  bill  that 
the  defendant  undertook  '*to  accept  and 
execute  a  transfer  of  the  shares,  and  to  do 
all  acts  necessary  to  relieve  the  plaintiff 
from  all  liability  in  respect  of  the  said 
shares."    It  was  contended  that  this  lia- 
bility would  follow  from  the  transfer  withr- 
out  any  undertaking,  and  therefore  it  was 
creating  a  consideration  out  of  the  subject- 
matter  of  the  agreement,  and  that  there  must 
be  a  consideration  dehor*  the  thing  itself. 
His  Lordship  must  say  that  he  could  not 
perfectly  understand  Uiis  argument.  The 
consideration  on  the  part  of  the  plaintiff 
was  the  agreement  to  transfer,  and  on  the 
part  of  the  defendant  the  agreement  to 
undertake  the  liability.    If  so,  the  ques- 
tion of  consideration,  so  far  as  the  defen- 
dant was  concerned,  amounted  to  this, 
whether  the  agreement  to  undertake  the 
legal  liability  of  another  was  a  good  con- 
sideration.   Such  an  agreement  was,  in  his 
Lordship's  opinion,  a  perfectly  good  con- 
sideration, which  would  render  it  compe* 
tent  for  this  de&ndant  to  file  a  bill  for 
specific  performance.  It  might  be  assumed 
that  the  plaintiff  was  merely  desirous  of 
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divetting  hiniMlf  of  the  shares,  hut  that 
the  defendant  was  desiiout  of  beeomii^ 
possessed  of  them,  and  wu  willing  to 
take  the  liabilities  npoa  himself.  That 
wonld  have  been  a  eonaideiation  as  mneh 
as  if  the  plaintiff  had  paid  the  aaoant  on 
die  shares,  and  the  defendant  had  paid 
to  him  such  amoiint.  It  was  said,  that  if 
money  had  been  paid  on  either  side,  it 
would  have  rendered  it  a  good  agreement. 
But  what  differenee,  in  principle,  was 
there  T  Supposing  the  plaintiff  had  paid 
the  deposit  and  tiie  defendant  had  paid 
that  amount  to  him  and  undertaken  the 
liabilities,  that  would  have  been  good ;  but 
his  Lor^hip  could  not  see  the  differenee 
between  that  and  the  present  ease,  when 
no  money  passed,  but  the  whde  eonddei^ 
ation  was  an  agreement  to  undertake  the 
liafaflitiea.  Under  tiiese  drenmstanees,  the 
order  of  the  Master  of  the  Rolls  must  be 
mexeedi 


Legaej^L^t  iiUtrett—Implieation* 

A  te^alor  govt  m  sum  itfwmujf  l»  Awsfees 
is  fajf  tkt  iMom  to  Ait  thn  mmarriei 
Sat^Her  /or  Ufg,  and  afitr  her  daesasff  to 
ponUt  her  hm^amd  to  rsee^  the  hteome 
for  kit  i(fe,  luwrthelMO,  lo  be  bg  kbm  op^ 
plied  for  Ihe  maintenanee,  edueation  or 
beneJU  of  the  children  of  hie  daughter.  The 
daughter  afteraarde  married,  awi  her  hus- 
band eubtegueiUlg  took  the  bene^  of  the 
Jneolveut  Act;  kit  wife  afterwarde  died, 
IsasMjr  her  huAand  and  two  children  sur- 
vioing  :—H«Ad,  that  he  took  beneJiaaUg  a 
Ij^  lalsresf  m  the  l^foeg, 

Qnintin  Blackburn,  by  his  will,  dated 
the  17th  of  November  1812,  gave  to  Jdm 
Ridley,  and  to  his  son  Quintin  Blackburn, 
the  sum  of  lj,600f.,  in  trust  to  inrest  the 
same  sum  in  or  upon  goTemment  or  real 
seenrities ;  and  the  testator  declared  that 
tile  trustees  should  stand  possessed  of  the 
15,000{.,  as  to  one-third  part  thereof,  in 
trust,  diuing  the  life  of  his  daughter,  the 
defendant  Margaret  Byne  (then  Margaret 
Blaekbttzn)  to  pay  the  dividends  thereof  to 
her,  for  her  separate  use ;  and  afker  her 


decease,  in  trust  to  pay  to,  or  otiunrwise  to 
anthorixe  or  permit,  the  husband  oi  his 
sud  daughter  Margaret  to  leoeive  the  divi- 
dends, interest  and  yearly  pn>ceeds  of  such 
third  part  of  the  trust-money  during  his 
life;  nevetthdesa, to  be  byhimappli^  for 
ta  towards  the  Dmintenanoe,  education  or 
benefit  of  the  child  or  children  of  bis  (the 
testator's)  said  daughter;  and  from  and 
after  the  decease  of  tiie  survivor  of  his  said 
daughter  and  her  husband  the  testator 
directed  that  such  third  part  of  tiie  money 
should  be  in  trust  for  all  and  every  the 
child  or  children  of  his  said  daughter,  in 
equal  shares  if  more  than  one,  and  pajrable 
as  therein  mentioned,  with  benefit  of  sur- 
vivorship and  aecruOT  as  themn  mentioned. 
The  testator  died  on  UulTthofSeptember 
1818. 

On  the  S6th  of  August  1818  the  tes- 
tator's daughtn  Ma^aretintermarried  with 
Charles  Poyuts  Byne.  There  was  issue 
of  the  marriage  six  children,  four  of  whom 
attained  twenty-one,  but  two  died  unmar- 
ried. Two  were  living  at  the  time  the 
institution  of  the  suit. 

Margaret  Byne  died  in  December  ]  857. 
Her  husband,  in  1826,  took  the  benefit 
of  the  Insolvent  Act ;  and  the  question 
now  raised  was,  whethw  he  took  a  life 
interest  benefici^y  in  the  fund,  or  whether 
the  income,  or  some  part  thereof  ought 
Bot  to  be  applied  for  the  benefit  of  his 
ehildreu. 

Mr,  Sdwgn  and  Mr,  WtUiameoUt  for 
Chariea  Poynta  Byne,  the  petitioner,  cited 
Hmmmoud  t.  Jfeame  (!)• 

Mr.  FoUeU  and  Mr.  Osborne,  for  the 
provisional  assignee.— This  is  not  a  trust 
that  the  Court  can  etiforee.— • 

Browne  t,  PauU,  I  Sim.  N.S.  92 ;  s.e. 

20  Law  J.  Rep.  (m.8.)  Cbane.  75. 
Jndrewe  v.  Partington,  2  Cox,  223. 
Bowden  r.  Laii^,  14  Sim.  118. 
Thorpe  V.  Owen,  2  Hare,  607  ;  e. 
12  Law  }.  Rep.  (m.s.)  Chaae.  417. 

Mr.  Llogd,  for  the  children,  rdnred  to— 
Cooper  V.  Thornton,  S  Bro.  C.C.  96i 
Crockett  v.  Crockett,  2  Phill.  55S; 
s.  0.  17  Law  J.  Rep.  (N.a.)  Chanc. 

(1)  1  Bwsait  U. 
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S80:  1  Hat«,  451;  8.e.  11  Law 
J.  Rep.  (K.t.)  Cbanc.  279. 
CMtebaHeY.  CoHolHtdie,  6  Han,  410 ; 
I.C.  16  Law  J,  Rep.  (w.8.)  Chane. 
S50. 

Wetkerell  r.  Wilton,  1  Keen,  80 ;  a.  c. 

5  Law  J.  Rep.  (h.8.)  Chanc.  235. 
Ctmden  r.  Benmm,  4  Law  J.  Bep.  (ir.8.) 

Chanc.  366. 

The  Master  of  thi  'Rotu.~~Hmimond 
T.  Neame  is  the  first  of  the  clau  of  cases 
within  which  this  foils;  and  they  may  be 
divided,  first,  into  cues  where  property  is 
given  to  a  parent,  directly  as  a  trustee,  for 
diildren,  and  where  it  is  given  to  a  parent, 
with  a  direction  that  the  parent  should 
perform  those  duties,  which,  in  the  ease  of 
a  fiuher,  are  a  legal  as  well  as  a  moral 
obligation  upon  him  to  perform ;  and  in 
the  case  of  a  mother  are  a  moral  obligation, 
assuming,  of  course,  that  they  possess  the 
requisite  means.    In  Crockett "v.  Crockett 
it  was  considered  difficult  to  determine 
exactly  the  interest  of  the  children  in  those 
eases ;  but  I  think  the  claim  by  the  &ther 
to  a  beneficial  interest  Is  stronger  in  his 
case  than  in  the  case  of  a  person  who  is  not 
under  a  Itgai  obligation  to  perform  the  dnties 
diere  spedfled :  as  it  has  been  well  observed 
that — "When  you  give  a  fund  to  a  man,  to 
aid  him  in  the  performance  of  a  duty  which 
he  is  already  bound  to  disehaige,  you  are 
giving  him  ah  additional  fund  for  the  per- 
formanoe  of  that  duty"  ;  and  in  that  view 
the  gift  roast  be  considered  as  for  the 
beneficial  interest  of  the  donee.  Here 
trustees  bare  been  appointed  ;  the  testator 
does  not  mean,  therefore,  merely  to  appoint 
anewtroatee  because  he  had  any  doubt  of 
tiw  tmateea  previously  appointed  acting  for 
the  benefit  of  the  ehilAen  of  hia  daughter; 
and  if  he  bad  intended  the  children  to  take 
direct  and  positive  interests,  he  would 
simply  have  said  that  the  trustees  were  to 
give  a  fond  to  the  children  of  his  daughter 
in  such  manner  as  he  should  direct;  but, 
on  the  contrary,  he  directs  his  trustees  to 
pay  the  whole  of  the  fond  over  to  the  hus- 
band of  the  daughter,  so  that  he  would  be 
entitled  to  gire  a  valid  discharge  to  the 
trustees  for  the  fund,  and  the  trustees 
wonid  be  completely  discharged  from  any 
h«ach  of  their  obligations.    The  fund  is 


to  be  given  for  the  muntenanee,  education 
or  benefit  of  the  children  :  the  first  two  he 
was  clearly  bound  to  attend  to.  The  fund, 
therefore,  was  given  to  him,  to  be  used  at 
his  discretion,  for  the  performance  of  what 
may  be  called  his  parental  duties,  and  he 
was  to  determine  in  what  manner  those 
duties  coald  be  best  performed.  It  was  a 
discretion  which  was  not  to  be  contnmled 
by  any  Court;  but  subject  to  that  dis- 
cretion, the  fund  was  given  for  his  own 
benefit  and  use.  I  must,  therefore,  declare 
him  entitled  to  a  life  interest,  and  make 
the  order  asked.  The  costs  of  all  parties 
must  be  paid  out  of  the  flind. 


LOBDS  J  USnCBS.  \  THK  ATTORNEY  OnsaAL 

June  10,  11.  I  V.  WEST. 

CharUy—Usage— Charge  on  £aiiii-— 
Partition  under  Act  of  Parliament, 

By  long  euatom  four  meaturee  of  eoru 
vere  distributed  to  the  poor  of  two  pariahet 
by  the  otnere  of  the  M.  eetate.  In  1795  a 
biU far  parUHon  woe  J^ed,  and  tiAsequenily 
an  act  of  parliament  to  ^eet  the  eame  waa 
patted,  a/nd  lot  2.  In  the  aehedute  tea*  allotted 
to  W,  and  in  the  tame  tchedule  the  ahooe 
meaturet  of  eotn  were  mentioned  as  attaching 
to  that  lot,  though  it  was  not  expreatly  taid 
that  they  were  a  charge  on  the  land.  For 
thirty  yeara  the  owner  of  lot  2.  paid  a  sum 
of  money  in  respect  of  the  meaaurea  of  com, 
and  on  F.  W,  the  aon  of  W,  aucceeding  to 
lot  2,  he  refused  further  payment,  though 
for  two  years  later  the  money  had  been  paid 
by  the  agenta  of  F.  W,  On  an  ex  officio 
informaHou  being  filed  against  F.  W,  he 
inaiated  that  the  payments  had  been  all  along 
merely  voluntary,  and  for  the  laatim  yeara 
without  hia  au&oriUf;  but  the  Maater  of 
the  RoUa  declared  the  value  of  the  meaaurea 
of  corn  were  a  charge  on  the  land  in  lot  2, 
which  was  affirmed,  on  appeal. 

This  was  an  appeal,  presented  by  the 
defendant,  against  a  decree  of  the  Master 
of  the  Rolls,  made  on  the  hearing  of  an 
ex  officio  information,  filed  to  obtain  a  judi- 
cial declaration  of  tiie  trusts  of  a  certain 
charity,  and  for  a  scheme  for  its  future 
management. 
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The  information  stated,  that  ancient 
charities,  the  origin  of  which  were  uq- 
known,  but  supposed  to  have  been  founded 
by  Sir  Thomas  Myddelton,  Bart.,  called 
the  "  Myddelton  Charities,"  had  long  ex- 
isted for  the  benefit  of  the  poor  of  the 
parishes  of  Glynn  Traian  and  Llangollen,  in 
Denbighshire ;  that  Richard  Myddelton, 
of  Chirk  Castle,  male  representative  of  that 
family,  died  in  1795,  leaving  three  daugh- 
ters his  co-heiresses,  one  of  whom,  Maria, 
married  the  Hon,  Fnderick  West,  the 
father  of  the  defendant,  and  upon  the 
happening  of  that  event  her  shire  was 
settled. 

By  an  act  of  parliament,  59  Geo.  3. 
c.  IT.,  a  partition  of  the  estates  was  di- 
rected, and  Commissioners  for  the  purpose 
appointed,  who  allotted  a  portion  in  seve- 
ralty  to  ^e  uses  of  the  settlement  of  Mr. 
and  Mrs.  West,  snVjeet  to  the  following 
payments : — 

*'  Two  mniures  of  com,  to  be  made  into 
bread,  and  given  fifty  weeks  in  the  year  to 
twenty  poor  persons  of  Glynn  Traian,  aver- 
aging per  annum  SOL ;  the  like  to  twenty 
poor  persons  of  Llangollen,  ditto  30/. ; 
yearly  payment  to  the  poor  of  Glynn 
Traian  at  Easter,  1/." 

The  infonnation  stated,  that  the  total 
outgoings  in  respect  of  tliis  allotment  were 
9Sl.  93.  6d.t  which  had  been  taken  into 
account  in  valuing  the  fee  umple  of  the 
allotment 

In  1849,  the  fact  that  Mr.  West  had 
withheld  the  distribution  of  bread  was 
brought  to  the  notiee  of  the  Charity  Com- 
missioners, who  commenced  a  correspond- 
ence with  the  solicitors  of  that  gentleman, 
which  lasted  down  to  1853 ;  and  in  Decem- 
ber 1856  the  information  was  filed  to 
establish  the  charity,  for  a  scheme,  and  that 
this  allotment  might  be  charged  with  the 
above- men Uoned  payments.  The  Master 
of  the  Rolls  made  a  decree  in  favour  of  the 
informant,  the  Attorney  General,  and  di- 
rected Mr.  West  to  pay  the  costs.  From 
this  decree  he  now  appealed. 

The  decree  declared  that  the  average 
annual  valne  of  fifty  measures  of  com,  and 
fifty  measures  of  com  made  into  bread, 
and  the  sum  IL  per  annum,  were  the 
yearly  suras  payable  in  respect  of  the  an- 
cient charities,  called  the  "  Myddelton 


Charities,"  and  by  virtue  of  the  act  of  par- 
liament,  and  other  documents  mendoned, 
the  same  duly  became  charged  and  chaq^e- 
able  upon  the  entirety,  or  some  part  of  the 
allotment  of  Mr.  and  Mrs.  West  now  re- 
maining unsold,  and  that  Mr.  West  i^onld 
execute  assurances  for  securing  the  same. 
And  it  was  ordered,  that  be  should,  on  or 
before  the  31st  of  March  1858,  pay  SOOf. 
in  respect  of  the  arrears  of  the  said  mea- 
sures of  com  up  to  Midsummer-Day,  1857, 
and  61,  in  respect  of  the  arrears  of  the 
payment  of  1/.  up  to  Easter,  1857. 

Mr.  Terrell,  for  the  Attorney  General, 
supported  the  decree  of  the  Master  of  the 
Rolls,  and  observed  that  all  the  defendant 
thought  fit  to  say  in  his  answer  was,  that 
be  had  sold  the  greater  part  of  the  pro- 
perty, uid  therefore  took  no  great  interest 
in  the  parishes.  It  was  a  fiust,  as  stated  in 
the  infonnation,  that  the  value  of  the  out- 
goings was  taken  into  account  in  the  alloU 
ment  of  the  West  share  of  tJie  estate  and 
the  money  had  been  regulariy  pud  dowa 
to  1851,  two  years  after  the  defendant 
Bttceeeded  to  his  porticm  of  the  estatos.  la 
short,  the  defendant,  to  express  the  matter 
shortly,  had  the  charity  in  his  pocket. 

Their  Lordships  called  upon  the  appel- 
lant's counsel. 

Mr.  RoundeU  Palmer  and  Mr.  Eddit^ 
for  the  defendant,  said  that  although  from 
1819  the  distributions  had  been  r^pilarly 
continued  to  the  year  1849  by  the  &Uier 
of  the  defendant,  and  when  the  defendant 
came  into  possession  of  the  estates  in  the 
year  last  mentioned,  by  a  £uuily  arrange- 
ment, the  distributions  had  been  continued 
till  1851,  Mr.  West  positively  alleged 
that  the  payments  of  those  two  yoars  had 
been  made  by  his  agent  without  his  sanc- 
tion or  knowledge  ;  that  these  had  been 
throughout  merely  voluntary  payments, 
and  not  binding  on  the  defendant;  that 
the  act  did  not  recite  that  the  property 
sought  to  be  made  chargeable  was  really 
chargeable  with  these  payments,  nor  did  it 
even  recite  the  charges  now  attempted  to 
be  fixed  upon  it.  The  schedule  to  the 
act  alone  mentioned  them,  and  this  did  not 
amount  to  a  cha^,  or  to  any  evidence  ai 
one ;  and  the  most  that  could  be  said  was, 
that  a  certun  number  of  measnras  of  cmh 
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bad  been  long  diitribnted  amongst  the 
poor.  There  was  not  a  word  as  to  any 
iai  out  of  which  it  issued.  The  fiwts  that 
did  appear  did  not  shew  any  valid  chaige 
before  the  Statute  of  Mortmain  of  1736> 
wbich  was  wholly  InsufHcient  to  support 
the  case.  Even  if  this  Court  should  be 
of  opinion  that  the  charity  was  more  than 
voluntary,  still  the  decree  of  the  Master 
of  the  Rolls  was  erroneous  in  directing  the 
payment  of  the  SO02.,  as  it  should  have 
directed  an  account  to  he  taken  of  the 
amonnt  in  value  of  the  arrears.  It  was 
to  be  observed,  that  Mr.  West  did  not 
even  know  of  the  payments  which  had 
be«  made,  they  being  made  by  his  agent 
without  anUiority,  nn^  he  had  made  a  sale 
of  part  of  the  allotment. 

Mr,  TerreU  was  not  called  on  to  reply. 

Lord  Justice  Knight  BaucE  said,  that, 
as  he  understood  it,  the  case  rested  on  the 
act  of  parliament,  and  the  acquiescence  of 
the  parties  entitled  to  the  estate  by  pay* 
meats  for  upwards  of  thirty  years.  That 
bnng  so,  ttie  existence  of  a  chai^  as  a 
charge  upon  the  land  was  too  clear  for 
argument  too  plain  for  dispute ;  and  he 
was  surprised  at  such  aa  appeal  being 
brought.  If  the  appellant  required  an 
account,  he  was  entitled  to  it,  and  would 
have  it.  He  (the  Lord  Justice)  considered 
that  the  order  at  the  Rolls  meant  "  fifty 
measures  of  com  made  into  bread,  and  fifty 
other  measures  of  com  made  into  bread ;" 
and  that  corn  meant  half  wheat  and  half 
barley,  which  he  supposed  would  be 
agreed  to. 

Lord  Justice  Turner  entirely  con- 
curred, and  expressed  his  great  regret  that 
such  an  appeal  should  have  come  before 
their  Lordships.  They  did  not  disturb 
the  coats  down  to  the  hearing,  which  had 
been  pven,  with  the  greatest  propriety, 
ttgainat  Mr.  Vest.  The  subsequent  costs 
had  been  reserved  by  the  Master  of  the 
Rolle,  and  those  costs  were  left  for  his 
Honour  to  deal  with  as  be  might  ditnk 
fit;  but  the  appeal  would  be  dinnissed, 
wiUi  costs. 


Full  Coobt 
or 
Apfbal. 

March  11,  13, 

20,  24,  27. 


COUHTB88  OV  UORNIKOTOR 
0.  EEANX. 


Covenant  —  Construction  —  Charge  on 
Lands, 

The  Earl  of  M,  hy  articles  of  separation 
between  himself  and  his  tvife,  covenanted 
that  he  would,  on  or  before  theist  of  Febru- 
ary 1635,  either  by  a  charge  on  freehold 
estates  to  be  situate  in  England  or  Wales, 
or  by  an  investment  in  thefundtt  or  by  the 
heat  means  which  might  then  be  in  Ms  power, 
secure  the  payment  of  an  annmty  to  a  tnutce 
for  his  mfe :— Held,  that  this  did  not  ereate 
m  charge  on  the  lands  of  which  the  Earl  was 
seised  on  the  1st  of  February  1835,  but  was 
M  personal  covenant  providing  for  the  doing 
of  a  certain  act  whereby  a  charge  might  be 
ereated* 

By  articles  of  agreement  for  separation 
between  the  plaintiff  and  her  husband,  the 
late  Earl  of  Momington,  dated  the  21st  of 
June  1 834,  the  Earl,  then  the  Hon.  W.  P.  T. 
L. Wei lesley, covenanted  that  he  would,"on 
or  before  the  1st  of  February  1885,  well  and 
effectually,  either  by  a  charge  on  freehold 
estates  of  inheritance  to  be  situate  in  Eng- 
land or  Wales,  or  by  an  investment  of  an 
adequate  sum  of  money  in  some  of  thestocks 
or  f^nds  of  Great  Britain,  or  by  the  best 
means  which  may  then  be  in  his  power, 
secure  the  payment,"  to  the  trustee  therein 
named,  during  the  life  of  the  plainUff,  of 
an  annuity  of  1,000'.,  payable  quarterly : 
and  it  was  thereby  agreed,  that  the  said 
trustee  should  stand  possessed  of,  and  in- 
terested in  the  said  annuity  in  trast  for  the 
plaintiff,  for  her  separate  use.  At  the  date 
of  these  articles,  the  plaintiff's  husband 
was  seised  or  entitled  in  foe  simple  in  pos- 
session of  or  to  a  moiety  of  a  house  in 
Saville  Row,  and  also  seised  or  entitled  in 
fee  simple  in  revwsion  or  remainder  expec- 
ant  on  the  decease  of  Catherine  then  Coun- 
tess of  Momington,  of  or  to  the  remaining 
moiety.  In  May  1839  the  plaintiff  filed 
a  bill  for  the  specific  performance  of  the 
articles,  and  that  her  husband  might  be 
decreed  to  charge  the  annuity  upon  the 
interest  reserved  to  him  in  the  surplus  of 
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a  sum  of 462,0002.,  which,  under  indentareB 
dated  in  December  1834,  was  to  be  raised 
by  tnutMi  for  the  payment  of  ceitun 
debtSi  and  upon  a  charge  of  31,731/.  5s. 
agreed  to  be  kept  op  for  his  benefit,  and 
upon  the  estate  limited  to  him  in  the  landt 
comprised  in  the  said  indentnres  of  I>ecem- 
ber  1834.  The  trustees  of  these  inden- 
tures of  December  1884  were  made  defini- 
dants  to  this  bill,  and  they  demurred  for 
want  of  equity  and  for  want  of  parties. 
On  the  24th  of  July  1839  the  Vice  Chan- 
cellor of  England  held,  that  the  demurrer 
£Dr  want  of  equity  was  insufficient,  but 
allowed  the  demurrer  for  want  of  par- 
ties, ipving  leave  to  amend.  The  bill 
having  been  amended,  the  demuirer  was 
brought  before  Cottenham,  L.C.,  and  he 
ovezniled  the  same  (4  Mj/i,  ^  Cr*  554, 
561).  By  the  decree  made  in  tiiat  suit  of 
Wdkatejf  v.  WeU«»Uy(^\\  it  was  declared 
that  the  annuity  of  1,000/.  was,  in  equity, 
a  charge  upon  the  property  vested  in  the 
Earl  by  the  indentures  of  December  1634, 
and  in  conformity  with  this  decree,  a  deed 
to  secure  the  annuity  was  approved  by 
the  Master  and  executed,  whereby  the 
Earl's  interests  were  vested  in  a  trustee,  to 
secure  the  annuity  and  arrears.  No  por- 
tion, however,  of  the  annuity  had  been 
paid  to  the  plainUif,  by  reason  of  prior 
incumbrances  which  had  been  created. 
On  the  24th  of  May  1847,  the  plaintiff's 
husband  mortgaged  hia  interest  in  the 
Saville  Row  house,  whidi  bad  not  been 
the  iuhjeet  of  the  previous  suit,  to  the 
defendant  Daniel  Keane;  Keane  subs»- 
quenUy  chained  the  same  in  fovour  of  the 
other  deftnduita.  The  bUl,  in  the  piesent 
case,  prayed  that  it  might  be  declared  that 
by  force  and  virtue  of  the  articles  of  agree- 
ment of  the  Slst  of  June  1634,  a  charge 
was  created  ip  favour  of  the  plaintiff,  for 
her  annniQr  upon  the  house  in  Saville  Row 
and  the  lata  Earl  of  Momiogton's  interest 
therein,  in  priority  to  any  change,  iocum- 
branoe,  estate  or  interest  therein,  which 
had  been  created  in  fovour  o^  or  was 
vested  in,  the  defimdants,  or  either  of 
them. 

Mr,  RoU  and  Mr.  Rre^mgt  for  the  plain- 
tiff, contended  that  there  was  a  valid  charge 

(1)  10  Sim.  2Mt  ■.«.  9  Law  J.  Rep.  (wa) 
Chiuu.  31. 


in  her  favour,  wliich  would  affect  the  pro- 
perty in  Saville  Row.  If  a  man  contracted 
to  charge  an  annuity  on  lands  whidi  he 
might  have  on  a  ^ven  day,  that  would  be 
enforced  aa  a  lien  upon  his  lands  on  that 
dmy—XoimdeU  v.  Breary  (3).  All  the 
casea  which  apparently  oonflisted  irfdi  thia 
propoudon  were  eases  where  then  was  no 
particular  time  fixed  for  the  perfomanee 
of  the  covenant.— 

Metcalfe  v.  the  ArckbUhop  of  York^ 
6  Sim.  224 ;  s.  c.  1  Myl.  &  Cr.  547; 
6  Law  J.  Rep.  (h.s.)  Chane.  65. 
WaUtm  v.  SadUer^  1  Moll.  585. 
FretmouU  v.  Dtdire^  1  P.  Wms.  438. 
Jackeom  v.  JackvMy  4  Bro.  C.C.  463. 
Ravenehaw  v.  HoUier,  7  Sim.  3  ;  s.  c 

10  Law  J.  Rep.  (m.b.)  Chase.  119. 
WeUetletf  v.  JVeUeMleVt  10  Sim.  256; 

a.e.  9  Law  J.  R^.  (h.b.)  ChancSl. 
Deacon  v.  STmth,  3  AtL.  88S. 
Igde  V.  Mgnn,  I  Myl.  &  E.  683. 
letter  T.  BunviyhM,  I  Dxu.  ft  WaL 
149. 

The  defendant  Keane,  in  taking  his  morU 
gage,  had  full  notice  of  this  chaise,  aa  waa 
shewn  by  the  various  items  in  his  bills  of 
costs ;  and  the  other  defendants,  the  sub- 
mortgagees, were  clients  of  Keane'a,  and 
no  oth«  solicitor  had  been  Moployed  by 
them. 

Mr.  Druee,  for  the  representatives  of  the 
late  Earl  of  Uomington,  took  no  part  in 
the  disentuon. 

Tha  Solieitor  Genend  and  Mr.  Da  Ook, 
for  the  defendant  Keane,  contended,  firat, 
that  the  covenant  on  which  the  plaintiff 
relied  did  not  create  any  lien  on  Uie  pro- 
perty ;  secondly,  that  if  it  did  originally 
create  a  lien,  jt  waa  the  duty  of  the  plain- 
tiff^ on  the  breach  of  the  covenant,  to  have 
asserted  her  equitable  claim  with  prompt. 
nesR,  whereas  she  had  lain  by  for  twenty 
years  all  but  six  days,  and  was  dwrefon 
barred  by  Ispse  of  time ;  thirdly,  that  in 
May  1889  she  bad  filed  a  bill  for  the  spe- 
cific pwfonnanee  of  the  oovenanton  whidi 
she  now  relied,  and  her  caae  then  waa,  tiiat 
•he  was  entitled  at  herelection  to  adwne 
on  certain  other  property:  she  did  tUi 
knowing  of  her  lighta  against  the  SaviUe 

(2)  2TUB.48& 
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Row  home,  and  she,  therefore,  ditchaiged 
tboK  righto;  fourthly,  that  if  tb«  previous 
proposition*  were  wrong,  at  all  erentSt  after 
the  decree,  the  SaTille  Row  house,  in  the 
hands  of  third  parties,  eontinned  liahle  only 
leRmdarily,  and  that,  in  place  of  enforcing 
the  decree  agaonst  the  property  primarily 
liahle,  she  relinquished  it  for  an  addi- 
tional annuity  of  &00l.  per  annum  and  the 
existing  arrears.  She,  therefore,  discharged 
any  property  which  was  only  secondarily 
liable.  Besides  commenting  upon  the  cases 
pFevionsly  cited,  they  referred  to— 

Gardner  v.  the  Marqais  of  Tomuhe»dt 
Coop.  301. 

BerringtM  t.  £««u,  3  Yon.  &  G.  384. 

Mr.  WiUeoekt  for  the  defendant  Keane's 
inenmbTaneera,  refened  to  Tkowtpton  v. 
Siwtjp$on(jll>')t  where  liord  St.  Leonards  said, 
"It  seems  to  me  that  where,  npon  the 
whole  of  the  articles,  it  is  plain  what  con- 
atmctioD  the  Court  would  have  put  upon 
them,  had  it  heen  called  upon  to  execute 
them  abont  the  time  they  were  made, 
they  should  be  enforced,  however  di£Scult 
the  construction  may  be,  even  as  against 
a  purchaser  with  notice ;  but  not  after  a 
lapse  of  time  where  there  is  anything  so 
equivocal  or  ambiguoas  in  them  as  to  ren- 
der it  doubtful  how  they  ought  to  be 
effieetoated.'* 

Afr.  RoU,  in  reply,  eited» 
Lewi*  ▼.  MttddMha,  8  Yes.  150. 
Leehmere  v.  the  Earl  of  Cariule,  8  P. 

Wms.  211. 
Coventry  T.  Coventry,  2  Ibid.  222. 
Shanwm  v.  Bradttreet,  I  Sch.  &  Lef. 

63. 

The  Lord  Chakcellor,  after  stating 
the  object  for  which  the  bill  was  filed, 
said,  that  there  were  vaiions  questions  dis- 
cuased  during  the  argument,  but  the  only 
one  upon  which  the  Court  thought  it  neces- 
sary to  express  an  opinion  was  upon  the 
oonatmetion  of  the  articles  of  the  Slat  of 
Jane  18S4,  whereby,  after  reciting  that 
in  consequence  of  differences  which  had 
ariatn,  and  then  subsisted,  between  the 
said  Bari  and  the  plaintiff,  they  had  agreed 
to  live  eeparate  and  apart  from  each  other, 

(3)  1  Dru.  &  v.  459,491. 
Maw  Saam,  XXVII^haso. 


the  Earl  covenanted  for  himself,  bis  heirs, 
executors  and  administrators,  that  he  would, 
on  or  before  the  1st  of  February  1835,  well 
and  sufficiently,  either  by  a  charge  on  free- 
hold estates  of  inhetitanee,  to  be  sibiate  in 
England  or  Wales,  or  by  an  investment  of 
an  adequate  sum  of  money  in  some  of  the 
stocks  or  funds  of  Great  Britain,  or  by  Uie 
best  means  which  might  then  be  in  his 
power,  secure  the  payment  of  an  annuity 
of  1 ,0002.  as  therein  mentioned.  The  ques- 
tion was,  whether  this  covenant  created  at 
the  time  a  lien  on  all  the  property  of  the 
earl,  whether  real  or  personal,  and  whether 
then  in  possession  or  a^rwards  acquired. 
The  Earl  of  Momington,  at  the  date  of 
these  article^  was  seised  or  entitled  in  fee 
simple  in  possession  of  or  to  a  moiety  of  a 
house  in  Siaville  Row,  and  was  also  aeised 
or  entitled  in  fee  simple  in  reversion  or 
remainder  expectant  on  the  death  of  hia 
moOier,  Catherine  Dowager  Countess  of 
Momington,  of  or  to  the  remaining  moiety. 
That  being  so,  by  indentures  dated  in  De- 
cember 1834,  certain  estates  were  limit- 
ed to  trustees,  on  trust  to  raise  the  sum 
of  462,0001.,  which  was  to  be  applied  by 
the  trustees  upon  certain  trusts  for  the 
payment  of  debts,  and,  as  to  the  ultimate 
surplus,  for  the  benefit  of  the  Earl  of  Mom- 
ington himself.  The  Earl  having  neglect- 
ed to  perform  his  covenant  of  June  1884^ 
and  neglected  to  pay  the  plaintiff  her  an- 
nuity, she,  in  May  1839,  filed  her  bill  for 
specific  performance  of  the  articles  of  the 
21st  of  June  1834.  To  this  bill  the  tms- 
tees  demurred  for  want  of  equity.  The 
question  was  argued  before  the  Vice  Chan- 
cellor of  England,  and  was  reported  in 
10  Sim.  256.  His  Honour,  however,  ex- 
pressed no  opinion  as  to  the  covenant  cre- 
ating a  lien  on  all  the  Earl's  lands,  but 
held  that  the  articles  and  def  ds  of  Decem- 
ber 1834  were  all  parts  of  the  same  trans- 
action ;  that  they  ought  to  be  taken  in 
connexion  with  each  other;  that  the  powers 
given  to  the  Earl  by  the  deeds  of  December 
1 884  were  given  for  the  purpose  of  enabling 
him  to  perform  his  covenants  contained  in 
the  articles  ;  and,  therefore,  that  the  plain- 
tiff was  entitled  to  have  them  specifically 
performed.  He  overruled  the  demurrer  aa 
to  want  of  equity,  but  allowed  it  for  want 
of  parties ;  and  the  bill  havii^  been  amend- 
ed, by  introducing  a  statement  that  the 
61 
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amngemeiit  of  1884  wm  entered  into  bj 
the  Earl  for  the  purpose  of  enabling  him 
to  secure  the  annuity  and  in  part  perform- 
ance of  the  articles  of  separation ;  the 
trustees  demurred  to  the  amended  bill  for 
want  of  equity,  and  the  case  came  before 
the  Lord  Chancellor  (Lord  Cottenham), 
who  was  of  opinion  that  the  articles  amount- 
ed to  a  contract  to  chaise  the  annuity  upon 
iuch  lands  as  the  Earl  had  power  to  charge 
in  February  1835.    The  Lord  Chancellor, 
in  his  judgment  (4  Myl.  4*  Cr.  577)»  ad- 
Terting  to  the  statement  in  the  amended 
bill,  said,  **  Therefore  there  is  a  covenant 
to  charge  lands  on  a  certain  day ;  the  pur- 
chase of  lands  before  that  day  for  that  pur- 
pose, and  in  part  performance,  and  a  pro- 
mise, after  the  lands  acquired  to  effect  the 
change,  and  a  refusal  to  do  so,  and  acts 
tending  to  defeat  the  security  so  acquired 
and  promised  to  be  charged."   It  was  now 
alleged  that  Lord  Cottenham  decided  the 
question  as  to  the  covenant  creating  a 
general  charge  on  all  the  Earl's  lands,  bat 
it  appeared  to  his  Lordship  that  the  general 
question  was  not  raised  on  the  demurrer ; 
and  it  appeared  from  the  report  in  17  Sim, 
50,  that  the  decree  ultimately  proceeded 
upon  the  ground  that  the  deeds  of  Decem- 
ber 1884  were  the  means  by  whieh  the 
covenant  eonld  be  satiafled.  The  plaintiff, 
therefore,  could  derive  no  ud  from  this 
case  for  what  she  contended  ;  no  benefit 
was  obtained  by  the  decree  in  her  favour. 
The  present  bill  stated  that  only  shortly 
before  this  suit  was  instituted,  the  plain- 
tiff discovered  the  fact  that  the  Earl  had, 
on  the  Ist  of  February  1835,  an  interest 
in  the  premises  in  Saville  Row.  This 
statement  was,  however,  different  from  her 
evidence.    If,  however,  she  had  in  law  a 
charge  on  these  premises,  the  fact  of  know- 
ledge was  wholly  immaterial.    The  ques- 
tion, however,  was,  whether  the  covenant 
did  create  any  such  general  charge  as  was 
contended  for.    In  his  Lordship's  opinion 
the  covenant  was,  in  its  terms,  apparently 
of  a  personal  nature  providing  for  doing  an 
act  whereby  a  charge  would  be  created. 
The  Earl  covenanted  to  settle  lands  to  be 
situate  in  England,  &c.   The  covenant  did 
not  point  to  property  to  be  afterwards  ac- 
quired to  the  exclusion  of  his  present  pro- 
perty, or  at  ax/f  particular  property,  but 
only  to  the  species  of  property  which  he 


was  to  settle.  This  was  different  from 
putting  a  stop  upon  every  portion  of  bis 
property,  and  preventing  hia  dealing  with  it. 
No  doubt  this  was  a  covenant  whidi  would 
entitle  the  plaintiff  to  file  her  bill  for  spe- 
cific performance,  or  to  bring  an  action  for 
damages,  or  to  take  any  other  proceedings 
to  make  good  her  annuity  out  of  any  pro- 
perty which  the  Earl  had  acquired ;  but 
meanwhile,  it  would  be  a  difficult  thing  to 
prevent  this  covenantor  from  dealing  with 
such  property.  There  was  a  distinetira 
between  cases  where  an  actual  efaa^  was 
created  and  where  there  was  a  covenant  to 
create  a  charge,  or  a  covenant  to  do  an 
act  at  a  future  day  whiefa  was  to  create  the 
charge.  A  eovenant  to  charge  generally, 
was  an  agreement  which  the  Court  would 
enforce ;  but  the  case  was  not  the  same 
where  the  covenant  was  to  do  an  act  at  a 
future  day  to  create  a  charge.  No  doubt 
a  covenant  might  be  so  framed  as  to  ope- 
rate as  a  charge  when  a  future  day  named 
had  arrived,  or  upon  the  death  of  a  party; 
but  in  this  case  there  were  no  words  creatiBg 
an  actual  charge  at  the  time  when  it  wu 
executed ;  there  was  only  a  personal  cove- 
nant. His  Lordship  then  commented  on 
several  of  the  cases  eited  in  the  couise  of 
the  argument,  and  said  that  RountUU  v. 
Breary  waa  the  oifly  case  creating  any 
difficulty.  But  from  the  examination  into 
the  case  by  Lord  Justice  Turner,  there  was 
strong  ground  for  believing  that  that  report 
was  not  accurate.  It  was,  however,  no 
authority,  as  the  decree  was  the  subject  of 
a  compromise.  His  Lordship  was  not  pre- 
pared to  say,  that  even  if  this  had  not  been 
so,  he  should  have  felt  himself  bound  by 
it.  In  the  important  case  of  FreeautuU  v. 
Dedire  the  distinction  was  taken  between 
a  eovenant  to  charge  spadfic  lands  and  a 
covenant  to  charge  the  covenantor's  lands 
generally.  The  words  of  the  covenant  in 
the  present  case  intended  no  more  than  to 
bind  the  covenantor  to  create  a  charge  upon 
his  lands  on  or  before  a  certain  day. 
There  was  no  doubt  that  by  apt  words  the 
Earl  could  have  fettered  his  estates  with  this 
covenant,  but  neither  the  articles  of  sepa- 
ration nor  the  cases  shewed  that  this  was 
the  effect  of  the  covenant;  and  his  Lordship 
was  of  opinion  that  the  plaintiff  was  not 
entitled  to  assert  a  charge  on  the  bouse  in 
Saville  Row,  u  against  the  defendant^ 
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eieept  the  E&rl,  and,  therefore,  that  her 
bill  must  be  dismiaaed. 

Lord  Justice  Knight  Brdce  wa«  also 
of  opiDion  that  according  to  the  true  con- 
Btniction  of  the  agreement,  although  a  day 
wu  fixed,  which  the  late  Earl  lurriTed, 
it  did  not  create  a  charge  or  lien  on  any 
part  of  his  property. 

Lord  Justice  Turner  said,  that  he  "Was 
of  the  same  opinion.    The  case  was  re- 
wired into  this  aiinple  question  :  was  there 
an  agreement  to  charge  the  property  sought 
to  be  charged  ?    The  answer  to  that  must 
depend  upon  the  language  of  the  deed.  In 
considering  the  language,  it  was  important 
to  consider  whether  the  covenant  was  to 
have  immediate  operation,  or  was  to  operate 
by  rirtue  of  a  future  act  to  be  done  by  the 
covenantor.  In  the  latter  case  all  the  ques- 
tions were  left  open  as  to  the  mode  of 
effecting  it.  In  the  present  case  the  words 
were  aa  indefinite  as  well  could  be.  The 
covenant  was,  that  he  would  "  on  or  before 
the  1st  of  February  1885,  well  and  effectu- 
ally,'* &c.    Ptimd  facte  the  intention  of 
the  covenant  could  not  be  of  itself  to  create 
a  charge  ;  it  referred  to  the  future.  There 
was  no  act  here  which  evidenced  an  inten- 
tion to  comply  with  the  covenant.  The 
Earl  was  then  entitled  to  this  property, 
vhieh  was  not  in  terms  included  in  the 
covenant,  and  the  Court  was  called  on  to 
fLx  a  lien  on  all  the  property  of  which  the 
Earl  waa  seised  on  that  day.  His  Lordship 
had  looked  into  all  the  authorities  cited, 
And  many  othen,  but  there  was  none  which 
supported  that  proposition,  excepting  Aoun- 
delt  T.  Brearjf.    Had  that  ease  been  as  it 
appeared  in  tiie  report,  it  would  have  been 
very  important.  But  upon  examining  the 
record,  it  appeared  to  be  quite  a  different 
case  from  that  stated  in  the  report,  and  it 
came  to  the  same  as  Watson  v.  Sadlier, 
In  the  absence,  therefore,  of  any  authority 
to  create  a  Hen  on  the  lands  of  the  cove- 
nantor on  a  particular  day,  the  plaintiff's 
case  wholly  failed,  and  the  hill  must  be 
diamiaaed,  but  without  costs. 


Wood,  V.C.  | 

June  30  ;     >  LANODALE  V.  WHITFIELD. 
July  1,  I 

Legacy—Construction—'"  Monies." 

A  married  woman  having  a  power  of 
appointmeiU  over  trust  funds,  and  being  also 
entitled  to  considerable  sum  of  money,  con- 
sisting  partly  of  cash  at  the  bani,  and  partly 
of  money  held  by  the  bankers  on  diepoait~ 
notes,  gave,  by  her  will,  eertain  peeuniarg 
legacies,  which  she  directed  to  be  paid  out 
of  any  monies  of  or  to  which  she  might  be 
possessed  or  entitled  at  the  time  of  her  de^ 
cease,  and  then  gave  aU  the  residue  of  the 
monies  of  which  she  might,  at  the  time  of 
her  decease,  be  absolutely  possessed  to  B. 
and  K.  absolutely Held,  that  the  resi- 
duary bequest  carried  not  orUy  the  cash  at 
the  bank,  but  also  the  money  held  on 
deposit. 

Mary  Ann  Haire,  the  wife  of  Thomas 
Haire,  having,  under  her  marriage  settle- 
ment, in  default  of  issue,  and  subject  to 
her  husband's  life  interest,  a  power  of  ap- 
pointment over  certain  mortgage  debts 
and  sums  of  money,  bonds,  bills,  notes, 
securities,  produce  of  the  sale  of  a  mes- 
suage and  other  property  comprised  in  the 
schedules  to  her  marriage  settlement,  made 
her  will,  dated  the  13th  of  December  1845, 
and  thereby,  in  exercise  of  her  power,  be- 
queathed all  and  singular  the  said  trust 
monies,  property  and  other  her  personal 
estate  in  manner  therein  expressed.  She 
then  proceeded  to  give  pecuniary  legacies 
to  various  persons  and  to  different  chari- 
ties, the  whole  of  such  legades  to  be  paid 
within  twelve  calendar  months  next  after 
the  decease  of  the  survivor  of  her  husband 
and  herself ;  and  amongst  the  legacies  so 
bequeathed  were  a  legacy  of  5002.  to 
Robert  Thomson,  to  be  paid  to  him  if 
and  when  and  so  soon  after  the  period 
before  mentioned  as  he  should  attain  the 
age  of  twenty-one  years ;  two  legacies  of 
lOOi.  each  to  her  god-daughters  Mary 
Octavia  Burnet  and  Florence  Mary  King, 
to  be  paid  in  like  manner  if  and  when  they 
should  respectively  attain  twenty-one  years, 
and  a  legacy  of  lOOf.  to  her  cook,  Maria 
Ford;  and  after  giving  certain  specific 
If^gacies  she  proceeded  as  follows ; — **  And 
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ai  to  all  the  residue  of  my  monies,  securi- 
ties for  money,  goods,  chattels,  effects  and 
personal  estate  not  by  me  hereinbefore 
otherwise  disposed  of,  I  give  the  same  to 
my  firiend  Mary  Ann  Langdale  (the  plain- 
tiff) before  Mary  Ann  Jackson,  spinster, 
sbsolutely." 

By  a  codicil,  dated  the  7th  of  August 
1849,  the  testatrix  revoked  the  legacy  of 
fiOO/.  to  Robert  Thomson,  and  the  lega- 
cies of  lOOi.  a-piece  to  Mary  Octaria 
Burnet  and  Florence  Mary  King;  and  gave 
to  R.  Thomson  the  snm  of  300/.,  and 
directed  that  as  well  the  said  last- mentioned 
legacy  as  the  before- mendoned  legacy  to 
Maria  Ford  should  be  paid  to  the  said 
legatees  respectively  out  of  any  monies  of 
or  to  which  she  might  be  possessed  or  en- 
titled at  the  time  of  her  decease  and  within 
twelve  calendar  months  next  after  sudi 
decease,  and  proceeded  as  follows : — And 
I  do  hereby  give  all  the  residue  of  the 
monies  of  which  I  may  at  the  time  of  my 
decease  be  absolutely  possessed  unto  and 
equally  between  the  said  Mary  Octavia 
Burnet  and  Florence  Mary  King,  their  exe- 
cutors, administrators  and  assigns  absolute- 
ly, share  and  share  alike,  and  in  all  other 
respects  I  ratify  and  confirm  my  said  will." 

The  testatrix  died  on  the  10th  of  May 
1854  ;  and  at  time  of  her  death  her 
personal  estate  consisted,  first,  of  securi- 
ties comprised  in  the  schedules  to  the 
marriage  settlement,  amounting  to  7*700^., 
in  which  her  huslund  was  entitled  to  a 
life  interest ;  secondly,  of  mortgage  debts, 
bonds,  bills,  notes,  cash  in  the  house, 
and  cash  at  her  bankers,  arising  from 
the  savings  out  of  her  income  amounting 
to  2,836f.,  and  about  300/.,  being  the 
arrears  of  rent  and  interest  due  to  her  and 
outstanding  at  her  decease,  in  respect  of 
her  settled  property  and  private  securities ; 
and,  thirdly,  of  various  household  furni- 
ture, plate,  linen,  coins,  books,  trinkets, 
weariog  apparel  and  other  goods  and 
chattels. 

The  2,838/.  above-mentioned  consisted 
partly  of  cash  in  the  house  and  a  cash 
balance  at  the  bank,  and  partly  of  money 
held  by  the  bankers  on  deposit  at  interest. 

The  plaintiff,  who  was  the  residuary 
legatee  named  in  the  will,  claimed  to  be 
entitled  to  the  whole  of  the  residuary 
personal  estate,  except  the  excess  of  cash 


in  the  house  and  cash  in  the  bank  over  the 
amount  of  the  testatrix's  debts,  funeral 
and  testamentary  expenses,  and  the  two 
legacies  of  300/.  and  100/. ;  and  the  ques- 
tion was,  what  passed  to  the  defendants 
Burnet  and  King  under  the  residuary 
bequest  in  the  codicil  ? 

Mr.  Willeoek  and  Mr.  SpnngaU  Thomp. 
son,  for  the  plaintiff,  contended  that 
nothing  passed  under  the  residuary  bequest 
in  the  codicil,  except  cash  in  die  house 
and  cash  at  the  bank  ;  money  on  deposit 
did  not  come  within  the  bequest. 

Lowe  V.  Thomas,  Kay,  369  :  a.  c.  on 

appeal,  5  De  Oex,  M.  &  Q.  815; 

33  Law  J.  Rep.  (n.s.)  Chanc.  453, 

616. 

Mawmmg  v.  Puree//,  2  Sm.  &  O.  284; 

a.  e.  7  De  Oex,  H.  &  O.  56 ;  33 

Law  J.  Rep.  (ir.a.)  Chanc  483  :  24 

Ibid.  523. 
VaUey  v.  Reyneldty  5  Rnsa.  12 ;  s.  e. 

6  Law  J.  Rep.  Chanc.  172. 
Lamer  v.  Lamer,  26  I>aw  J.  Rep. 

(n.s.)  Chanc.  668. 
Barrett  v.  White,  24  Ibid.  724. 
Earl  of  Sh^fletkurjf  v.  the  Duke  ^ 

MarlboroHgk,  7  Sim.  237. 

Mr.  RoU  and  Mr.  HU^  Clmrhe,  for  the 
defendant  King ;  and— 

Mr.  DaM  and  Mr.  Hebkmut,  for  the 
defendant  Bomet,  contended  that  the 
whole  of  tbe  residuary  personal  estate 
passed  by  die  bequest,  indnding  the  pro- 
perty over  which  she  had  a  power  of  ap- 
pointment. 

Rogert  v.  ThoauUt  2  Keen,  8. 
Dowson  V.  Gashoin,  Ibid.  14;  s.  c.  6 

Law  J.  Rep.  (n.b.)  Chanc.  395. 
Glendening  v.  GUndening,  9  Beav.  324. 
Lynn  V.  Kerrie^e,  West.  temp.  Hacdw. 
172. 

TIfr.  fy.  M.  Jama  and  Mr.  Raukam, 
for  the  executors. 

Mr.  Wilieoekf  in  reply. 

Wood,  V.C. — I  have  no  difficulty  what- 
ever upon  the  first  point  in  this  case,  via., 
as  to  the  effect  of  the  codicil  upon  the 
property  over  which  the  testatrix  had  a 
power  of  appointment  only.  Tbe  form  of 
the  will  is  this The  tesUtrix  having  a 
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power  of  appointment  orer  a  very  large 
amoant  of  property,  which  i«  carefully 
specified  in  the  will,  redtes  that  the  has 
ibis  power ;  and  then  in  exercise  and  exe- 
eation  of  the  power  to  her  given,  and  of 
all  other  powers  enabling  her,  gives  and 
beqneaths  all  and  nngular  the  sidd  trust 
monies,  property  and  other  her  personal 
estate  in  manner  thereinafter  mentioned. 
That,  of  course,  would  carry  everything 
which  she  had  power  to  dispose  of.  She 
then  gives  certain  pecuniary  legacies,  the 
payment  of  which  is  postponed  till  twelve 
months  after  the  death  of  her  husband, 
and  after  several  specific  legacies  she  pro- 
ceeds  to  make  this  residuary  bequest. 
**  And  as  to  all  the  residue  of  my  monies, 
securities  for  money,  goods,  chattels,  effects 
and  personal  estate  not  by  me  hereinbefore 
otherwise  disposed  of,  I  give  the  same  to 
my  friend  Mary  Ann  Langdale,  before 
Maiy  Ann  Jackson,  spinster,  absolutely." 
Of  course,  therefore,  Mary  Ann  Langdale 
is  residuary  legatee  of  everything  of  which 
she  had  power  to  dispose  by  will.  Then, 
by  the  second  codicil,  she  revokes  the 
legacy  of  6001.  to  Thomson,  and  the  two 
legacies  of  1002.  to  Misses  Burnet  and 
King.    She  then  refers  to,  but  does  not 
revoke  the  legacy  of  1 00/.  to  her  cook  ; 
and  then  she  gives  Thomson  300/.  instead 
of  the  5001.  given  by  the  will,  but  she 
makes  no  substitution  in  this  place  for  the 
I^aeies  |pven  by  the  will  to  her  god- 
dangbtera ;  she  then  directs  that  "  as  well 
the  said  laat^nentioned  l^ey  to  the  said 
R.  Thomson  as  the  said  before-mentioned 
legacy  to  the  said  Maria  Ford  shall  be 
paid  to  the  said  legatees  respectively  out 
of  any  monies  of  or  to  which  she  may  be 
possessed  or  entitled  at  the  time  of  her 
decease,  and  within  twelve  calendar  months 
next  after  such  decease;"  and  then  she 
goes  on  to  say,  "  And  I  do  hereby  give  all 
the  reaidne  of  the  monies  of  which  I  may, 
at  the  time  of  my  decease,  be  absolutely 
possessed,  unto  and  equally  between  the 
said  M.  O.  Burnet  and  F.  M.  King,  their 
executors,  administrators  and  assigns  ab- 
Bolately,  share  and  share  alike,  and  in 
all  other  respeets  I  ratify  and  confirm  my 
sud  will."    It  is  clear  that  she  makes  a 
distinction  between  property  which  she 
has  power  to  deal  with  after  the  death  of 
her  hnaband,  and  property  over  which  she 


has  an  immediate  power  of  disposition. 
She  evidently  places  the  latter  in  opposi- 
tion  to  that  fund  which  she  could  not  deal 
with  till  twelve  months  after  her  husband's 
death.  It  is  clear,  also,  that  there  is  an 
express  revocation  of  certain  pecuniary 
legades  and  an  implied  revocation  to  some 
extent  of  the  residuary  bequest,  and  sub- 
ject to  this  there  is  an  express  confirmation 
of  the  will  in  every  respect.  The  real 
^fficulty  is  as  to  the  extent  of  that  implied 
revocation  of  the  residuary  bequest,  and 
this  depends  upon  the  meaning  to  be 
attached  to  the  word  "  monies."  The 
cases  have  clearly  settled  that  the  primary 
meaning  of  the  word  is  ready  money,  which, 
in  Parker  V.  Marehani{l),  was  held  to  in-* 
elude  cash  in  the  bankers'  hands ;  and  really 
that  case  does  not  carry  it  beyond  ready 
money  ;  but  in  Manning  t.  Purcell  money 
at  the  bank  on  a  deposit  account,  for  which 
interest  was  paid,  was  held  to  pass.  In 
Love  T.  Thomat  I  felt  bonnd  to  hold  that 
money  in  the  public  funds  did  not  pasa 
under  the  description,  and  that  decision 
was  affirmed,  on  appeaJ. 

In  this  case  the  question  is  brought  to 
this,  whether  the  word  "monies"  is  to  he 
confined  to  money  which  is  actually  in 
hand  and  ready  to  be  disposed  of,  or  is 
to  be  extended  to  money  which  is  due  to 
the  testatrix  on  security.  Now,  looking  to 
the  whole  codicil,  it  is  clear  that  the  first 
object  is,  the  acceleration  of  the  le^aeiea 
to  Thomson  and  the  cook,  and  the  dimi- 
nution of  the  legacy  to  Thomson  t  Whe- 
ther she  thought  8002,  in  hand  equal  to 
500/.  twelve  months  after  her  husband's 
death  I  do  not  know,  but  clearly  these 
legacies  were  to  be  paid  immediately. 
Also,  it  is  clear  that  she  does  not  revoke 
the  legacies  to  her  god-daugbters  for  the 
purpose  of  depriving  them  of  any  bounty 
which  they  would  take  under  the  will,  but 
to  ^ve  them  something  else,  the  enjoy- 
ment of  which  is  to  be  accelerated.  This 
seems  to  be  the  real  clue  to  the  codicil, 
and  therefore  one  would  be  surprised,  that 
hang  the  primary  object,  to  find  any  indi- 
cation of  ma  intention  thist  her  bounty  to 
theae  ladies  should  depend  upon  such  a 
mere  accident  as  there  happening  to  be 

(1)  1  PhilL  SM;  B.e.  12  Uw  J.  Rep.  (kji) 
Chaae.  US. 
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■uffldent  money  either  in  the  house  or  at 
the  hank.  Tbva,  although  the  primary 
meaning  of  the  word  "  money"  ia  ** ready 
money,"  it  is  admitted  that  the  meaning 
is  capable  of  expansion,  just  as  the  words, 
child,  son,  &c.,  are  capable  of  expan- 
sion, and  that  being  so,  I  think  there 
is  enough  in  the  codicil  to  justify  me  in 
giving  it  a  wider  signification,  because, 
in  describing  the  fund  out  of  which 
the  l^acies  to  Thomson  and  Maria  Ford 
are  to  be  paid,  she  directs  them  to 
be  paid  out  of  any  monies  of  or  to  which 
ihe  may  be  possessed  or  entitled ;  and 
further  than  Uiat,  there  is  a  direction  to 
pay  these  I^;acies  within  twelve  months 
*  after  her  decease.  It  is  true  the  policy  of 
the  law  has  been  always  to  allow  twelve 
months  for  the  payment  of  legacies,  but  I 
think  she  may  be  well  supposed  to  give 
that  time  for  realizing  such  of  her  assets  as 
might  not  be  immediately  available.  Find- 
ing, however,  that  the  principal  object  of 
the  codicil  is  to  accelerate  the  benefits 
given  by  the  will,  and  that  she  describes 
the  fund  out  of  which  the  legacies  are  to 
be  paid  as  money  of  or  to  which  she  may  be 
possessed  or  entitled,  I  think  I  am  auUio- 
rised  to  say  that  the  extent  of  the  word 
"monies"  is  sufficiently  indicated  by  the 
mode  in  which  she  desires  the  legacies  to 
be  satisfied.  She  says,  instead  of  the 
fund  out  of  which  they  are  payable  under 
the  wilt,  I  now  desire  that  they  should  be 
paid  out  of  the  money  which  will  be 
realizable  at  my  death ;  and  it  seems  to 
be  the  reasonable  construction  of  the  will 
to  hold  that' the  gift  of  the  residue  of  her 
monies  applies  to  the  residue  of  this  fund. 
Mr.  Willcock  pointed  out  that,  though  the 
legacies  given  to  Thomson  and  Ford  are 
payable  out  of  the  monies  of  or  to  which 
the  testatrix  may  be  possessed  or  entitled, 
yet  in  the  renduary  bequest  the  words 
"entitled  to*'  are  lefk  out;  and  if  those 
words  had  been  omitted  in  describing  the 
fund  the  case  might  have  been  stronger  in 
favour  of  the  plaintiff;  but  it  would  be 
absurd  to  draw  a  distinction  between  the 
fund,  out  of  which  those  legacies  are  given, 
and  the  "  residue"  of  the  money  of  which 
she  may  be  absolutely  possessed. 

The  only  other  difficulty  in  the  way  is, 
that  in  her  will  the  testatrix  distinguishes 
between  **  money "  and  **  securities  for 


money,"  shewing  that  she  was  acquainted 
with  the  difierenee  between  the  two ;  but 
it  seems  to  me  that  the  explan^on  of  that 
is,  that  in  the  will  she  intends  to  enumerate 

in  a  scientific  manner  the  whole  of  the 
property  over  which  she  has  a  power  of 
disposition,  while  in  the  codicil  she  natu- 
rally refers  in  shorter  language  to  the 
monies  which  may  be  got  in  within  twelve 
months  after  her  death. 

Declare,  that  the  l^acies  of  SO(M.  and 
1002.  are  payable  out  of  all  monies  of  or 
to  which  Uie  testatrix  mu  poasMsed  or  en- 
titled at  die  time  of  her  decease,  wfaedier 
the  same  consisted  of  money  actually  in 
hand,  or  monies  due  upon  security,  or 
otherwise  ;  and  that  Burnet  and  King  are 
entitled  to  the  residue  of  the  same  monies, 
but  not  to  any  of  the  settled  funds. 


Wood,  V.C. 
July  7. 


In  the  matter  of  thx  joint- 
stock  COMPANIES  WIND- 
ING-DP ACTS,  1848  ABD 
1849,  AND  THE  ATHX- 
HJBDH    UFE  ASSOBANCB 

COHPANT,  ex  parte  thb 

PRINCE  OP  WALES  LIVE 
A8SUHANCB  COMPANY. 

Company — Policji  of  Jasurance — Liabil- 
itjf  of  Individual  SharehoUer, 

By  the  deed  of  settlement  of  the  A,  Life 
Assurance  Company  it  was  provided,  that  in 
every  policy  granted  by  the  company  there 
should  be  contained  a  reference  to  thedeed^ 
and  a  proviso  limitiny  the  scope  and  effeetof 
the  contract  thereby  created,  so  that  the  same 
should  take  effect  and  be  satisfied  only  out 
qf  such  funds  and  property  of  the  society  as 
should  be  at  the  dispiual  of  the  direetars  in 
that  behalf  and  neyaliviny  an  uneonditimul 
liabUity  ;  provided^  that  notkiny  in  the  deed 
or  in  such  contract  contained  should  limU 
the  liability  of  any  shareholder  as  to  tte 
performance  of  such  contract,  or  prejudice 
the  riyhts  of  any  person  or  persons  ayainst 
any  shareholder  by  virtue  of  the  statute 
74-8  yiet.  c.  110.  The  A.  Company 
granted  to  the  P.  Con^any  a  policy  of 
insurance,  eontaininy  a  proviso  that  the 
capital  stock  of  100,0002.,  and  other  the 
property  of  ihe  society  remaininyt  at  the  time 
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0/  itiiy  claim  or  demand  made,  unapplied 
end  undxtpoaed  of  and  inapplicable  io  prior 
claim,  ihould  alone  be  liable  to  make  good 
all  eliUm  and  demands  tvon  the  soeiet]/,  or 
othmrite,  under  the  poUev;  and  thai  no 
dtreetOTt  offietr  or  ehareholder  of  the  eaid 
teaetg  ehould  be  in  anywise  personally 
liMe  beyond  the  amount  unpaid  of  his 
sharest  nor  longer  than  he  should  retain 
the  tame  shares.  The  P.  Company  having 
recovered  judgment  against  the  A.  Company 
in  an  action  on  the  policy, — Held,  that 
they  were  precluded  by  their  contract  from 
iuuing  execution  against  a  shareholder  per- 
sonally f  and  that  the  clause  in  the  deed 
did  not  give  them  the  right. 

This  was  an  application,  on  the  part  of 
the  Prince  of  Wales  Life  and  Educational 
Auuranee  Company,  for  liberty  to  iHue 
execution,  or  take  proceedings  against 
James  Andrew  Durharo,  Esq.,  one  of  the 
thareholders  of  the  Athenieutn  Life  Assur- 
ance Company,  in  respect  of  the  sum  of 
11,6951.  5s.,  which  the  said  Prince  of 
Wales  Company  lately,  in  the  Court  of 
Clueen's  Bench,  recovered  against  the 
official  manager  of  the  Athensum  Com- 
pany. The  facts  were  as  follows The 
Prince  of  Wales  Company  having  received 
proposals  by  a  Mr.  Trulock  to  assure  the 
life  of  a  Mr.  Jodrell  for  11,000/.,  proposed 
to  the  AthensBum  to  effect  a  re-assnTance 
with  that  office  for  10,500^.  This  pro^ 
posal  was  accepted  by  the  Athenaum 
Company,  and  three  policies  of  assurance 
were  accordingly  granted  to  the  Prince  of 
Wales  Company  on  Mr.  Jodrell's  life,  for 
sums  amounting  to  10,5001.  Mr.  Jodrell 
died  in  November  1855,  and  the  Prince  of 
Wales  Company  were  subsequently  com- 
pelled to  pay  to  Mr.  Trulock  the  amount 
of  their  policies ;  and  they  claimed  from 
the  Athenoeum  Company  the  amount  re- 
insured in  their  office. 

An  order  having  been  made  to  wind  up 
the  Athenseum  Company,  a  claim  was 
nude  by  the  Prince  of  Wales  Company 
for  the  amount  of  the  policies;  and  the 
Judge  having  admitted  the  proof  as  a 
claim  only,  an  action  was  brought  against 
the  official  manager  of  the  Athenaum 
Company,  which  resulted  in  a  verdict  for 
the  Prince  of  Wales  Company.  Judgment 
was  accordingly  entered  up  for  1 1,6952. 5». 


for  debt,  interest  and  costs,  and  execution 
was  issued  for  the  amount,  but  nothing 
could  be  realized  under  the  execution; 
and  the  Prince  of  Wales  Company  then 
applied  by  sommooa  at  chambers  for  leave 
to  proceed  against  Mr.  Durham,  who  was 
the  holder  of  a  thousand  paid-up  shares 
in  the  Athenaum  Company,  and  had  been 
settled  on  the  list  of  eontributoriea. 

The  28th  clause  in  the  deed  of  settle- 
ment of  the  Athenaeum  Company  was 
as  follows:  —  "That  every  policy,  en- 
dowment, grant  of  annuity,  or  other 
instrument  required  in  any  of  the  transac- 
tions aforesaid  shall  be  given  under  the 
hands  of  not  less  than  three  of  the  direc- 
tors, and  be  sealed  with  the  common  seal 
of  the  society,  and  that  there  shall  be  con- 
tained therein,  and  in  every  other  contract 
to  be  entered  into  on  behalf  of  the  society, 
in  or  about  the  premises,  a  referenea  to 
these  presents,  and  a  proviso  limiting  the 
scope  and  effect  of  the  contract  thereby 
created,  so  that  the  same  shall  take  effect 
and  be  satisfied  only  out  of  such  funds 
and  property  of  the  society  as  under  the 
provisions  hereinafter  contained  shall,  at 
the  time  at  which  such  liabilities  shall 
accrue,  be  at  the  disposal  of  the  directors 
in  that  behalf,  and  negativing  an  uncon- 
ditional liability.  Provided  always,  that 
nothing  herein  or  in  such  contract  con- 
tained shall  limit  the  liability  of  any  share- 
holder as  to  the  performance  of  such  con- 
tract, or  prejudice  the  rights  of  any  person 
or  persons  against  any  shareholder  under 
or  by  virtue  of  the  aforesaid  statute." 

In  pursuance  of  this  clause  the  following 
proviso  was  inserted  in  the  policies  granted 
to  the  Prince  of  Wales  Company : — "  Pro- 
vided also,  that  the  capital  stock  of 
100,000/.,  and  other  the  stock,  securities, 
funds  and  property  of  the  said  society  re- 
maining, at  the  time  of  any  claim  or  demand 
made,  unapplied  and  undisposed  of,  and 
inapplicable  to  prior  claims  and  demands, 
in  pursuance  of  the  provisions  of  the  said 
deed  of  settlement,  shall  alone  be  liable  to 
answer  and  make  good  all  claims  and 
demands  upon  the  sud  society  or  other- 
wise, under  or  by  virtue  of  this  policy ; 
and  that  no  director,  officer  or  shareholder 
of  the  said  society,  his  heirs,  executors  or 
administrators,  shall  by  reason  of  this 
policy  he  in  anywise  individually  or  per- 
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sonally  liable,  or  lubject  to  any  such  claim 
or  demand,  or  be  in  anywise  charged  by 
reason  thereof  beyond  the  amount  unpaid 
of  his  shares  in  the  said  capital  stock,  nor 
longer  than  he  ahaU  retain  the  same 
shares." 

The  case  was  argued  by— 

• 

Mr.  Jktniel  and  Mr,  GrahaM  Ha^inga, 
in  support  of  the  application. 

Mr.  RoU  and  Mr.  FT.  D,  Ltwit,  for  the 
of&cial  manager  of  the  Athenssum  Com- 
pany ;  and— 

Mr,  Amphlett  and  Mr.  H,  Slepou,  for 
Mr.  Durham. 

The  authorities  cited  vere  :— 

HalkeU  t.  the  Merchant  Traders'  At- 

weiation^  13  Q,.B.  Rep.  960;  s.  c. 

19  Law  J.  Rep.  (n.s.)  Q.B.  59. 
HaneU  v,  the  Merchant  Traders'  AtaO' 

eiaiiont  4  Exch.  Rep.  625  ;  s.  c.  19 

Law  J.  Rep.  (>i.8.)  Exch.  188. 
Ewn»  T.  Cweniry,  S  Drew.  7S. 
HaUtU  T.  Dawdally  18  Q.B.  Rep.  2; 

s.  0.  21  Law  J.  Rep.  (n.s.)  Q.B.  98. 
Ex  parte  Greenwood,  3  De  Grez,  M. 

&  6.  459;  B.C.  23  Law  J.  Rep. 

(n.s.)  Chanc.  966. 
Lord  Talbot's  ease,  5  De  Gex  &  Sm. 

386;  S.C.  21  Law  J.  Rep.  (n.8.) 

Chanc.  846. 
7  4-8  Viet.  c.  no.  *.  68. 
20  ^  21  Viet.  c.  78.  *.  7. 

Wood,  V.C.  —  The  whole  question 
arising  upon  this  case  is  now  before  me, 
upon  an  application  against  an  individnal 
shareholder,  who,  it  appears  to  me,  has  been 
summoned  here,  and  ia  entitled  to  have 
the  question  determined,  whether  he  is  or 
is  not  to  be  sued  upon  this  contract.  Now, 
if  there  had  been  any  case  put  forward 
which  required  the  assistance  of  a  jury,  I 
ought  to  let  the  question  of  fact  he  tried  ; 
but  if  it  is  reduced  to  a  mere  question  of 
law,  as  to  whether  the  individual  share- 
holder is  liable  on  a  contract,  I  have  only 
two  courses  open  to  me :  one  is  to  determine 
it  myself,  and  to  say  that,  seeing  there  is 
no  right  whatever  (if  that  is  the  conclusion 
that  I  come  to  on  the  matter)  to  attack 
this  particular  shareholder,  or  to  have  any 
relief  as  against  him,  in  case  any  leg^ 
proceedings  shall  have  been  instituted. 


the  application  ought  to  fail;  and  the 
other  is  to  say  that,  inasmuch  as  this  is 
a  question  of  law,  I  ought  to  be  assisted 
by  a  Judge  of  a  court  of  common  law. 
That  course  I  should  have  taken  if  I 
had  not  the  advantage  of  so  many  opin- 
ions repeatedly  expressed  upon  the  ques- 
tion ;  but  in  that  state  of  circumstanees  it 
would  be  an  idle  formality,  and  wrong  in 
me  to  reqneat  any  Judge  to  attend  here  to 
repeat  what  has  been  decided  by  a  Court 
of  error  in  the  Exchequer  Chamber  in  seve- 
ral cases.  It  would  be  wrong  in  every 
respect  towards  the  parties  to  put  them  to 
any  farther  expense,  for  I  cannot  distin- 
guish this  case  in  principle  from  all  those 
cases  which  have  been  decided  as  regards 
the  right  against  an  individual  shareholder 
— I  am  not  speaking  now  of  the  right  of 
this  individual  creditor  to  have  a  call 
made.  As  regards  this  individual  sbar^ 
holder  the  matter  stands  thus: — The  too- 
tract  on  which  the  Prince  of  Wales  Life 
Asranuice  Sodetj  sued  and  recovered 
at  law  was  a  policy  of  assurance,  by 
which,  in  consideration  of  308^  paid  by 
them  for  premiums  to  the  Atfaenaeam 
Society,  the  Athenaeum  agreed,  on  the 
death  of  Mr.  Jodrell.  to  pay  6,500/.  to 
the  Prince  of  Wales  Assurance  Company. 
There  was  contained  in  that  policy  a  pro- 
viso "  that  the  capital  stock  of  100,0001. 
sterling,  and  other  the  stock,  securitiee, 
funds  and  property  of  the  said  society,  re* 
matning,  at  the  time  of  any  claim  or  demand 
made,  unapplied  and  undisposed  o(  and 
inapplicable  to  prior  clums  uid  demands^ 
in  pursuance  oftheprovinons  ofthesaiddeed 
of  settlement,  shall  alone  be  liable  to  answer 
and  make  good  all  claims  and  demands 
upon  the  said  society  or  otherwise,  under 
or  by  virtue  of  this  policy ;  and  that  no 
director,  officer  or  shareholder  of  the  said 
society,  his  heirs,  executors  or  administra- 
tors, shall  by  reason  of  this  policy  be  in 
anywise  individually  or  personally  liable 
or  subject  to  any  such  claim  or  demand, 
or  be  in  anywise  charged  by  reason  thereof 
beyond  the  amount  unpaid  of  his  shares  in 
the  said  capital  stock,  nor  longer  than  he 
shall  retain  the  same  sfaaree." 

Now,  independently  of  that  qaesticn 
raised  about  the  represent^on  of  the 
amount  of  capital,  it  would  stand  thus  :— 
Here  is  a  contract  to  pay  out  of  the  avail- 
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able  asaeta  of  the  company  alone,  and  with- 
OBt  any  reeourae  to  the  individual  ahare- 
holdera  beyond  the  amount  of  their  tharaa. 
Now,  upon  a  contract  founded  on  that  pro- 
viio  to  pay  out  of  the  aaseta  alone,  the 
Courta  have  held,  in  that  case  (l)to  which 
I  have  been  referred,  and  which  has  been 
confinned  by  the  Exchequer  Chambett 
that  there  waa  no  recourse,  independently 
of  these  calls,  to  the  individual  shareholder 
at  all.    There  is  no  recourse  against  the 
individual  shareholder,  because  the  con- 
tract was  to  pay  out  of  the  assets  alonoi 
and  therefore  an  individual  ihareholder, 
although  he  had  not  paid  hia  call,  waa  not 
liable  to  be  sued.    Then,  when  that  eaae 
came  under  the  oonaideradon  of  this  Court 
in  the  windtng-np  matter  of  the  same  com- 
p&ny,  the  Court  held,  that  the  shareholder 
was  liable  to  calls  in  the  company ;  and 
when  those  calls  had  been  obtained  they 
became  assets  of  the  company,  and  having 
become  aaseta  of  thecompany,  theywereap- 
plicable  to  the  payment  of  a  debt  (2).  Pos- 
sibly, some  question  of  that  sort  may  arise 
hereafter  in  this  case.  There  are  other  cases 
before  the  Courtaof  law  of  con  tracts  contain- 
ing this  aecimd  branch  of  the  proviso,  via. 
"  that  no  individual  shall  be  answerable  in 
respect  of  any  such  claims  or  demands  be- 
yond the  amount  of  bia  shares."  That  may 
give  a  creditor  something  of  a  greater  right 
at  law  than  the  previous  stipulation  in  the 
policy  about  assets  alone,  because  it  would 
give  him  a  right  to  go  against  every  indi- 
vidual shareholder  to  the  amount  of  his 
shares,  which  according  to  the  previoua 
provision  he  could  not  do.    Therefore,  the 
whole  contract,  thus  modified  with  the  pro- 
viao,  would  be  this : — The  original  contract 
wo«ld  be  a  general  contract  limited  by  the 
first  proviso,  which  says  it  shall  be  paid  out 
oi  the  assets  of  the  company,  and  that  no 
single  individual  shareholder  shall  be  pro- 
ceeded againat  by  sore  /oetos,  because  it 
is  merely  to  be  paid  out  of  the  asseU  of 
the  company.  But  add  to  that  the  proviso, 
that  no  shareholder  shall  be  liable  beyond 
the  amount  of  his  shares,  and  then  you 
introduce  a  proviso  that  as  to  that  amount 
you  may  proceed  against  that  individoal 

<1)  Ualkett  K  die  Mstehant  Tnden'  Ams. 
eUtioQ. 
(S>  EzpaitsTdbot 
Haw  Saani^  ZXVU.— Obam. 


shareholder.  Then,  this  second  contract, 
which  limits  tiie  liability  of  the  individual 
shareholder  to  the  amount  of  his  shares, 
has  been  upheld  by  several  decisions  of 
the  Courts  of  law,  as  being  a  contract  in 
law  to  protect  the  shareholders  ;  and  that 
having  been  determined,  so  far  as  that  part 
of  the  case  is  concerned,  unless  there  is 
something  special  in  the  deed  or  arising  out 
of  the  statement  of  the  capital  stock  being 
100,000^.,  the  whole  case  as  againat  Mr. 
Durham  is  concluded  by  repeated  de- 
nsions. 

Then  the  two  remaining  points  are,  first, 
whether  any  diffisience  is  made  by  this 
provision  in  the  28th  clause  of  the  deed : — 
"That  in  every  policy,  endowment,  &e. 
there  shall  be  contained  a  reference  to 
these  presents,  and  a  proviso  limiting  the 
scope  and  effect  of  the  contract  thereby 
created,  so  that  the  same  shall  take  effect 
and  be  satisfied  only  out  of  such  funds 
and  property  of  the  society  as  under  the 
provisions  hereafter  contained  shall,  at  the 
time  at  which  such  liability  shall  accrue, 
be  at  the  disposal  of  the  directors  in  that 
behalf,  and  negativing  an  unconditional 
liability."  Now,  if  that  clause  had  stopped 
there,  it  might  peibapa  have  been  a  quea- 
tion  whether  the  only  proper  contract  to 
be  made  would  not  be  one  which  would 
limit  the  remedy,  according  to  the  first  por- 
tion of  this  proviso,  solely  to  the  assets  of 
the  company,  as  they  existed  in  that  case 
which  was  referred  to,  when  Lord  Talbot 
was  sought  to  be  charged  at  law.  Then 
comes  the  proviso : — '*  Provided  always, 
that  nothing  herein  contained  shall  limit 
the  liability  of  any  shareholder  as  to  the 
performance  of  such  contract,  or  prejudice 
the  rights  of  any  person  or  persons  against 
any  shareholder  under  or  by  virtue  of  the 
aforesaid  statute."  Now,  if  you  read  that 
literally,  it  really  makes  the  whole  thing  uU 
terly  unintelligible,  because  if  the  payment 
is  limited  to  be  made  out  of  the  assets  of 
the  company,  and  yet  the  rights  against 
any  shareholder  are  not  to  be  limited,  the 
two  principal  things  are  inconsistent.  Then 
arises  the  observation  of  one  of  the  Com- 
mon Law  Judges  in  Hallett  v.  Dowdall. 
I  observe  there  that  Cresswell,  J.  comments 
upon  a  section  not  entirely  like  this,  but 
fHie  which  has  considerable  bearing  upon 
it.    He  says  he  has  to  consider  what  the 
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effect  of  it  would  be ;  and  if  it  ii  ineon- 
tistent  with  the  deed  it  mnit  be  rejected. 
That  ia  the  only  eoneluaion  one  eonld 
eome  to.  Of  eonne,  one  would  not 
think  of  rigecting  any  portion  of  the  deed ; 
but  if  it  proTideg  that  there  ia  not  to  be 
unconditional  liability,  and  alio  provides 
that  every  shareholder  Bhall  be  fully  liable, 
the  two  thing*  are  so  inconsistent  that  I 
ahonld  be  obliged  to  reject  the  proviso. 
But  I  think  it  may  be  reconciled  in  the 
way  in  which  Mr.  Amphlett  suggested, 
namely,  that  there  shall  not  be  an  un- 
conditional liability ;  that  there  shall  only 
be  a  liability  with  respect  to  the  assets  of 
the  company ;  but,  at  the  same  time,  it 
shall  not  limit  the  liability  of  the  ahare- 
holdera  to  pay  to  the  full  amount  of  tk«r 
abares.  Ton  are  to  make  payment  out  of 
the  assets,  but  you  are  also  to  take  care 
that  the  shareholder  shall  be  made  respon- 
sible to  the  ftiU  amount  of  the  responsi- 
bility which  under  this  deed  he  has  incur- 
red. The  liability  under  the  deed  is  a 
liability  to  contribute  upon  every  individual 
share.  It  says,  the  policy  shall  contain  a 
proviso,  making  the  money  payable  out  of 
the  assets,  but  not  so  as  to  prevent  any 
shareholder  from  being  personally  respon- 
sible to  the  full  amount  of  his  calls.  That 
is  the  form  of  the  deed  ;  but  if  I  were  to 
construe  the  clause  otherwise,  it  would 
only  come  to  this ;  that  the  contract  was 
sot  according  to  the  deed,  and  was  not 
s  contract  therefore  which  the  Prince  of 
Wales  Company  could  sue  upon.  But 
their  argument  has  been,  that  it  is  a  con- 
tract entirely  within  the  scope  of  the  deed ; 
and  you  must  import  into  your  contract 
everything  that  the  deed  says  you  must 
put  into  it.  I  apprehend  it  never  could  be 
insisted  on  for  the  benefit  of  the  party  who 
takes  his  contract  as  he  finds  it ;  he  cannot 
complain ;  he  has  got  everything  that  he 
has  bargained  for.  He  might  say,  '*  If  I 
bad  known  of  your  deed,  I  might  have 
bargained  for  something  better,  and  got 
something  more  put  into  my  contract  than 
I  have  got."  The  contract  that  he  has 
got  is  all  that  he  is  to  look  to,  and  all  that 
he  has  a  right  to  recover  upon.  That 
being  so,  as  regards  the  contract  in  the 
present  form,  every  authority  is  distinctly 
against  them,  and  the  question  is  condud^ 
by  repeated  authority. 


Then,  as  regards  the  100,000^.,  the  pro- 
Tiso  is,  that  the  capital  stock  of  lOO.OOO^.. 
and  other  the  stock,  securities,  funds  and 
poperty  of  the  said  socie^,  remaining,  at 
the  time  of  any  dum  or  demand  made,  un- 
applied and  undisposed  of,  and  inappli- 
cable to  prior  elaima  and  demands,  in  pur- 
suance of  the  provisions  of  the  said  de«i  of 
settlement,  shall  alone  be  liable  :  it  is  not 
an  averment  that  the  capital  stock  is 
100.000/.  Now,  if  this  be  a  fraud  at  all, 
the  right  course  would  be  to  proceed  agunst 
the  whole  company,  and  not  against  Mr. 
Durham  in  particular,  in  respect  of  the 
fraud.  Whether  that  course  would  have 
been  successful  or  not,  after  the  case  whidi 
has  been  cited  before  Kindersley,  V.C.,  it 
is  impossible  for  me  to  say.  lie  polides 
in  that  case  did  not,  I  think,  express  any- 
thing about  the  capital ;  they  relied  on 
prospectuses  previously  issued,  which  re- 
presented the  capital  to  be  of  tlwt  amount, 
and  that  was  alleged  as  a  fraud  against  the 
directors.  Supposing  that  the  directors 
have  represented  this,  does  it  give  any 
special  equity  against  Mr.  Durham  to 
have  an  execution  against  him  under 
this  contract?  The  contract  is,  you  are 
not  to  sue  me  beyond  the  amount  of 
my  shares.  That  ia  the  contract,  upon 
which  these  cases  have  been  decided  at 
law.  If  they  had  said,  in  so  many  words, 
"we  hereby  say  the  capital  is  100,0001.,''  it 
wonld  not  be  suflScientfbrnie  to  say  ther^ 
upon  that  I  am  to  hold  Mr.  Durham  liable 
beyond  the  amount  which  he  stipulated  to 
be  liable  for  -,  that  is,  the  amount  of  the 
calls  which  remain  unpaid  in  respect  of 
the  individual  shares. 

Therefore,  as  regards  him,  I  must  refuse 
the  application,  and  allow  him  the  eoata  (tf 
the  application,  because  he  is  brought  here 
at  his  own  expense.  Th»i,  as  between 
the  creditor  and  the  official  manager,  it  is 
right  something  should  be  done.  I  quite 
agree  with  Mr.  Daniel  that  it  is  right  that 
a  creditor,  who  has  established  his  daini« 
should  have  every  rational  means  of  en- 
forcing it.  I  am  willing  to  listen  to 
whatever  suggestions  may  be  made  at 
chambers,  aa  to  any  proposals  for  nusing 
a  further  call,  or  in  order  to  assist  this 
creditor's  rights,  either  of  hsving  calls 
made  or  of  marshalling  calls.  Of  course,  I 
do  not  think  it  right  to  make  Hr.  Daniel's 
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client  pay  any  costs.  As  regards  the  com- 
pany, I  think  it  is  right  that  the  question 
■bould  be  discassed. 

The  only  order  as  to  this  part  of  the 
CBM  is,  that  Mr.  Durham  should  have  his 
eoits ;  and  I  should  preface  the  order  by 
uying,  '*  The  Court  being  of  opinion  that 
there  is  no  such  individual  liability  under 
the  policy  as  mil  authoiiie  the  issuing  of 
la  exeeudon  against  him,  or  proceeding 
by  way  of  tein  faeioM  i^ainit  falm  indivi- 
doally  under  a  judgment.*' 


fin  re  tbb  coiniEnciAL  ahd 

M.R.  OKNXHJX  UFB  A88DKAMCE, 

1857.  ANNUITY,  TAHILT  XNDOW- 

Uay  23.        hint  and  loans  absocia- 
l    TioN,  ex  farte  JOHHaoN. 

Compmng^Direetwr^  Feet, 

In  winding  up  a  eostpany  the  ^eeton 
mUlt  at  i^omit  the  tharehMere^  he  aihwed 
th^feee  /or  attendmee  at  hoard  and  other 
meelnig$t  when  the  tame  have  been  tanetioned 
of  the  general  annual  neetingt  of  the  thare- 
hoUere,  though  in  the  retult  the  deaUngt  of 
the  eemftanf  were  tm/anwroUe. 

This  oompany  was  established  for  the 
•sturaoee  of  lives,  for  the  grant  of  an- 
■oities,  and  fi>r  advaneing  money  on  loan. 
It  commenced  business  on  the  19th  of 
October  1841,  and  it  was  then  resolved, 
that  the  qualification  of  a  director  should 
he  *t  leut  fifty  shares. 

The  following  is  a  statement  of  the 
oompany's  proceedings  with  reference  to 
tte  remuneration  of  the  directors,  a  claim 
to  which  was  now  the  subject  of  discussion 
ia  the  winding  up  of  the  company. 

1841,  Oct.  27.  It  was  resolved,  that 
every  director  who  should  attend  either 
ot  the  committees  or  the  general  board, 
Aonid  be  entitled  to  receire  one  guinea, 
provided  to  such  minute  of  attendance  the 
•ignatOTe  of  the  director  should  have  been 
nude  in  the  attendance-book  before  a 
quarter-past  twelve  o'clock.  All  directors 
attending  aftor  that  tune  were  not  to  be 
entitled  to  a  fbe,  and  these  fbes  were  to 
oonunenoa  on  the  1st  day  of  December 
1841. 


1841,  Dec.  15.  It  was  resolved,  that 
those  directors  who  had  paid  the  deposit 
on  fifty  shares  at  the  least,  being  Messrs, 
Doff,  Edwards,  Evans,  Green,  Gordon, 
Neville  Pye,  Rose  and  Tye,  form  the 
board  of  directors,  with  power  to  add  to 
their  number,  and  to  make  such  laws  for 
the  formation  and  government  of  the 
institution  as  they  should  see  fit ;  and  it 
was  also  resolved,  that  the  directors  should 
have  tax  erery  attendance  at  board  or 
committee  U.  each,  provided,  after—— 
years,  the  prosperity  of  the  office  should 
warrant  such  a  charge. 

1841,  Dec.  22.  A  general  purposes 
committee  was  formed,  and  on  the  29th  of 
the  same  month,  at  a  meeting  of  the  direc- 
tors, this  committee  brought  up  their  report, 
in  which  (infer  alia)  was  the  following 
statement "  Your  committee  are  also  of 
opinion,  that  those  directors  who  may 
qualify  pierious  to  the  commencement  of 
public  business  shall  hold  their  pontion 
permanently,  snlgeet  to  their  wiah  to  retire, 
and  in  order  that  they  may  be  remune- 
rated for  their  services,  they  shall  be  en- 
titled to  the  sum  of  one  guinea  for  each 
attendance  at  the  general  board,  and  half- 
a-gttinea  at  committees,  such  sums  to  be 
carried  to  their  respective  accounts,  to  be 
received  when  the  majority  of  the  directors 
see  fit;  such  attendances  to  be  ottered  from 
the  1st  of  December  1841.** 

1842,  Jan.  S.  It  was  resolved  that  the 
chairman  should  receive  two  guineas  toK 
such  attendances,  either  at  general  board  or 
committees,  to  be  paid  upon  the  same  un- 
derstanding as  the  other  directors. 

1842,  March  16.  The  quallfieation  of 
directors  was  increased  from  50  to  150 
shares. 

1842,  April  20.  It  was  resolved,  upon 
a  motion  of  Mr.  Edwards,  seconded  by 
Mr.  Pope,  that  every  director  now  en- 
gaging to  100  additional  shares  to  increase 
his  qualification  to  150  shares,  be  entitled 
to  transfer  100  shares  to  any  member  or' 
members  of  his  family,  without  being  dis- 
qualified as  a  director, 

Messrs.  Pope,  Evans,  Edwards,  Duff 
and  Oreen,  directors,  took  up  the  addi- 
tional 100  shares,  and  paid  980f, 

1842,  June  29.  The  amount  for  direc- 
tors' attendances  was  ordered  to  be  made 
up  to  the  end  of  June,  and  eommuted  iato 
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■barn  of  company  *i  ■toek,  to  be  Tested  in 
the  name  of  perUee  to  be  named  at  the 
next  meeting. 

1842,  July  6.  At  a  meeting  of  direeton 
cheques  for  one  amount  of  the  directors' 
attendances  to  the  30th  of  June  were 
drawn,  and  the  fnllowing  shares  were  dis- 
posed of,  and  among  other  names  there 
was  Edward  Evans,  for  twenty  shares. 

1842,  Dec.  14.  The  future  qualifica- 
tion for  a  seat  in  the  direction  was  reduced 
to  100  shares,  and  it  was  resolved  that  the 
present  directors,  who  had  qualified  by 
taking  lAO  shares,  should  be  redneed  100 
shares,  and  that  all  shares  aboTe  the  100 
beld  by  the  present  directors  as  part  of 
their  respective  qualifications,  should  be 
considered  as  a  loan  by  them  to  the  com- 
pany, and  for  this  purpose  that  the  several 
shures  mentioned  in  the  note  set  opposite 
to  the  names  of  the  persons  mentioned  be 
cancelled,  and  notice  given  thereof,  and 
the  amount  paid  on  each  of  such  shares 
was  to  be  carried  to  the  credit  of  such 
pardes  respectively,  and  bear  interest  at 
SL  per  cent,  per  annum. 

The  note  or  list  of  names  referred  to 
contained  {inter  alia)  Edward  Evans,  fifty 
shares,  No.  1066  to  No.  1105,  both  in- 
elnslTe. 

1848,  Jan.  12.  At  a  meeting  of  direc- 
tors the  auditor's  reports  were  read,  and 
an  item  of  561.  3s.  6d.  appeared,  entered 
under  the  head  "  Statement  of  the  com- 
pany's assets  and  liabilities,"  as  directors' 
attendance  fees  not  claimed,  and  also  an 
item  under  the  head  of  "  Liabilities"  of 
208^.  19>.,  as  attendances  of  directors  for 
the  last  half-year;  and  under  the  head  "Re- 
eapitulation"  were  the  following  items : — 

Annual  income   JtlfiH   4  8 

Annas]  working  cspeniea   1,228  15  0 

itSSS  18  8 

If  directors  paid  in  cash,  as  under  :~ 

Annual  ineonie   £1,612   4  8 

Annual  ezpensea   1,728  II  0 

Balance  aguaat  the  company  ...   £ll6   8  9 

1843,  March  2.  It  was  resolved,  that  in 
lieu  of  committee  meetings  on  the  Monday, 
there  be  two  board  meetings  in  the  week, 
on  Tuesdays  and  Fridays,  and  that  payment 
be  madf.  according  to  attendances ;  and  it 
was  resolved  at  the  next  meeting,  on  the 


7th  of  Maiehi  that  the  payment  to  direetora 
for  their  attendance,  at  each  board-day, 
should  be  one  guinea,  if  the  names  were 
entered  in  the  attendance-book  within  ten 
minutes  of  the  hour  fixed  for  the  meeting. 

1843,  May  20.  The  deed  of  settlement 
was  executed,  and  clause  4.  ratified  and 
confirmed  all  engagements  that  might  have 
been  entered  into  by  or  under  the  direc- 
tion, or  with  the  sanction  of  the  then  pre- 
sent directors,  or  of  the  acting  committee 
thereinbefore  referred  to,  on  behalf  of  the 
company,  and  all  salaries  or  wages  that 
might  have  been  paid  or  engaged  for  by 
them  respectively,  and  also  the  hiring  and 
taking  the  premises,  112,  Cheapside,  for 
the  business  of  the  company,  and  all  other 
acta  which  might  have  been  done  by  or 
under  the  direction,  or  with  the  approba- 
tion of  the  directors,  for  the  purposes  of 
the  undertaking.  Clause  9.  infer  a/ia, 
declared  that,  subject  to  the  jurisdiction 
of  a  general  meeting  of  the  proprietors, 
the  business,  affairs  and  concerns  of  the 
company  should  at  all  times  be  under  the 
controul  of  a  board  of  directors,  who  shoold 
have  the  entire  ordinary  management  and 
conducting  of  the  company,  and  of  the 
capital,  stock,  estate,  revenne,  effecta  and 
aflbirs  thereof,  and  ahonld  also  rqcnlnte 
and  determine  the  mode  and  terms  of  car- 
rying on  and  transacting  the  business  of 
the  company,  conformably  to  the  provi- 
sions contained  in  the  deed.  It  then  de- 
clared, that  no  shareholder  other  than  a 
director  should  in  any  way  meddle  with 
the  bills,  cash,  securities  or  other  property 
of  the  company,  or  in  the  managing,  oider^ 
ing  or  conducting  the  business  afiaira  or 
concerns  thereof;  but  that  they  ahonld 
fully  and  entirely  commit,  trust  and  leare 
the  tftme  to  be  wholly  ordered,  managed 
and  conducted  by  the  direetora  for  the  time 
being,  and  whomsoever  they  should  under 
the  deed  appoint.  Clause  10.  named  the 
direetora.  Clause  11.  gave  tiie  directors 
power  to  add  to  their  number  until  the 
annual  general  meeting  of  the  proprietors, 
to  be  held  in  the  year  1845.  Clause  17. 
stated  that,  until  the  first  general  meeting 
of  the  company,  the  directors  abonld 
receive  such  remuneration  as  tiie  hoard  of 
directors  might  from  time  to  time  fix  for 
the  actual  attendance  of  directors  respee- 
tively,  at  the  principal  place  of  bnainess 
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fer  (he  time  Iwing  of  the  compsny  ;  pro- 
Tided  nererUielcBs,  that  the  direetori 
■hould  be  entitled  to  receive  any  such 
ftirther  remnnention  u  might  be  awftrded 
to  them  at  any  general  meeting  of  the 
eompany.  Clauie  19.  fixed  1845  as  the 
year  for  a  general  meeting.  Clause  fil. 
declared,  that  no  person  should  be  eligible 
for  or  elected  a  director  who  should  not 
be  the  holder  in  his  own  right  of  100 
flhsres,  at  the  least,  in  the  capital  of  the 
company.  Clause  90.  declared,  that  the 
general  meeting  should  be  held  at  the 
principal  place  of  business  for  the  time 
being,  or  at  some  convenient  place  in  the 
eity  of  London  or  Westminster,  on  the 
first  Monday  in  February,  or  within  four- 
teen days  i^r,  in  every  year  during  the 
continuance  of  the  eompany;  and  after 
potntmg  out  the  mode  of  convening  the 
meeting,  it  proceeds,  *'  and  the  meeting  so 
convened  and  holden  shall  be  called  '  the 
annual  general  meeting,*  and  the  share- 
holders respectively  qualified  to  aet  and 
vote  therein  according  to  the  deed,  might 
attend  the  same  personally  or  by  proxy, 
and  should  have  f^U  power  and  authority 
to  decide  upon  all  such  matters  and  qaes- 
tions  as  by  virtue  of  the  deed  should  be 
brought  forward  at  such  meeting." 

Clause  91.  That  at  every  general  meet- 
ing the  directors  shall  present  the  annual 
•eeonnt  and  balance-sheet,  attested  by  the 
auditor,  or  accompanied  1^  their  report  of 
the  property  and  state  of  affairs  of  the 
company,  for  the  year  ending  the  3 let  of 
December  next  preceding  such  general 
meeting,  and  also  such  further  itatement 
and  report,  if  any,  of  the  then  condition 
and  probable  future  progress  of  the  affairs 
of  the  company,  as  the  directors  shall  deem 
expedient  for  the  interest  of  the  company 
to  be  made  public,  and  every  such  account 
and  balance-sheet  shall  be  binding  and 
eoneludve  on  all  the  shareholders,  tbeir 
execntora^  adminfstratDrs  and  assigns,  un- 
less some  error  shall  be  diaeovered  therein 
and  made  known  to  the  directors  before 
die  then  next  general  meeting :  in,  that 
ease,  such  error  so  notified  shall  be  cor- 
rected; and  at  every  such  annual  general 
meeting  all  or  any  of  the  books  and  ac* 
counts  of  the  company  may  be  called  for 
and  referred  to  by  any  proprietor  present 
and  qualified  to  vote  at  aveh  meeting. 


Clause  97.  provided,  that  all  motions^ 
questions  and  propositions  (except  as 
therein  mentioned)  should  be  decided  by 
a  majority  of  shareholders  then  present  on 
a  shew  of  hands. 

1844.  Feb.  2.  The  minute-book,  No.  X, 
contidned,  Alter  alfa,  under  the  head  "Work- 
ing expenses,"  directors*  attendance  fees, 
7151.  Is. ;  and  under  the  head  "Liabilities" 
It  contained  the  following  item : — "  Atten- 
dances of  directors  actually  due,  and  to 
Christmas— Mr.  Ward,  991.  8s.  4d.,  Mr. 
Duff,  52/.  lOi.,  Mr.  Evans,  U5l.  lOi.,  Mr. 
Bastow,  46/.  8s.  6d.,  Mr.  J.*  Richards, 
25/.  4s.,  Mr.  Saunders,  7t/.,  Mr.  Aylwin, 
84/.  6s.,  Mr.  Edwards,  76/.  1«.,  Mr. 
Pope,  83/.  12s.,  Mr.  Meggy.  71X.  8s.;  Mr. 
Comfoot,  91/.  7s.,  Mr.  R.  Bastow,  15/. 
lOf.  2d. ;  total,  782/.  7s.  6d. 

1844,  Feb.  9.  The  auditors*  report 
was  produced  at  a  directors'  meeting.  It 
contained  under  the  item  **  Payment," 
To  directors,  for  attendance  from  1st  Jan. 
to  31st  Dec.  164/.  12s.  6(2. 

1844,  March  7.  The  directors  resolved, 
that  interest  should  be  allowed  on  Uie 
attendance  fees  due  to  the  3l8t  of  Decem- 
ber 1843. 

March  11.  In  pursuance  of  the  above 
resolution,  at  a  meeting  of  the  finance 
committee,  the  membm  of  the  board  re- 
solved upon  a  vote  thanks  to  the  chair- 
man, in  his  absence,  for  die  benefit  derived 
by  the  association  from  the  assiduity  and 
lea),  and  constant  attention  bestowed  by 
him  on  its  affairs,  notwithstanding  the 
numerous  calls  on  his  time;  and  while 
dealing  with  the  question,  they  proposed, 
first,  that  the  amount  due  to  each  member 
of  the  hoard,  for  his  attendance  up  to  the 
31st  of  December  last,  should  be  taken  to 
be  the  sum  stated  to  be  doe  to  him  in  Mr. 
Lawrence's  statement  of  the  working  ex^ 
penws:  secondly,  that  the  sum  of  100/. 
appearing  due  to  the  chairman  for  such 
attendances,  a  draft  for  that  amount  be 
isBDcd,  and  forwarded  to  him  with  the 
resolution  of  thanks:  thirdly,  that  the 
payment  of  all  sums  of  money  due  to  the 
directors  on  account  of  such  attendances, 
to  be  appropriated  for  the  purpose  of  insur- 
ance of  lives,  endowments  on  payment  of 
money  for  which  any  such  director  might, 
as  a  surety  for  others,  have  become  respon^ 
sible  to  the  association,  be  etmfirmed;  and 
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thftt  tihe  option  be  given  to  any  directors, 
in  like  manner,  to  appropriate  any  ■am  of 
money  now  standing  to  the  eredlt  of  any 
such  director  for  such  attendaneea,  up  to 
the  Slit  of  December  last:  fourthly,  that 
the  money  on  such  statement  appearing 
due  to  each  director,  for  such  attendances 
to  the  81st  of  December  last,  carry  interest 
at  fii.  per  eent.  per  annum  from  saeh 
period,  payable  half-yearly  at  Midanmmer 
and  Christmas. 

The  committee  then  recommended  the 
general  board  to  pass  the  cheque  for  lOM. 
for  the  chairman. 

1845,  Feb.  6.— At  a  meeting  of  direc- 
tors the  general  account  or  balance-sheet 
for  the  year  1844  was  produced,  and  under 
the  head  **  Liabilities"  was  entered  **  direc- 
tors* attendances  and  interest  as  per  ac- 
count delivered,  864/.  16*.  Id," 

1845,  Feb.  17.  The  first  general  an- 
nual meeting  of  shareholders  was  held,  and 
the  report  of  the  directors  was  read  to  shew 
the  state  of  the  company's  lAurs,  and, 
anoi^  oUier  things,  it  stated  diat  they  ^ere 
happy  to  have  it  In  Uieir  power  to  continue 
the  interest  of  5/.  per  cent,  hitherto  pud 
on  the  paid-up  capital.  It  also  from  that 
date  reduced  the  original  shares  of  50/. 
each  into  five  shares  of  10/.  each,  and 
the  qualification  of  a  director  was  made 
500  10/.  shares  instead  of  100  50/.  shares, 
as  provided  by  clause  31.  ot  the  deed  of 
settlement. 

1846,  Feb.  15.  At  an  annual  general 
meeting  the  balance-sheet  was  produced 
and  read:  it  stated  the  pecnniary  posi- 
tion of  the  company,  and  under  the  head 
"Liabilities"  tiiere  was  an  item  1,307/. 
6s.  id,  as  due  to  the  directors  for  attend- 
ances and  interest,  and  there  was  no  entry 
to  shew  that  it  was  objected  to.  A  divi- 
dend of  6/.  per  cent,  was  also  declared  for 
the  paid-up  capital  for  the  half-year  end- 
ing the  1st  of  January  1846.  This  was  con- 
firmed at  a  general  meeting  of  directors. 

1847,  Feb.  11.  At  an  annual  general 
meeting  a  balance-sheet  was  produced,  and 
a  report  read,  and  under  the  "  Liabilities" 
was  an  item  **  Direetors'attendaaoes,  1,849/. 
6t,  ld,"i  and  there  was  no  entry  shewing 
that  any  shareholder  obgectad  to  it;  an^ 
again,  a  dividend  of  0/.  per  cent,  was  de- 
elared.  This  was  eonflrmed  by  the  dixoc- 
tprs  at  their  next  meeting. 


1848,  Feb.  17.  At  the  annual  general 
meeting  a  balance-sheet  was  produced  and 
read  and  explained,  and  it  was  then  resolved 
that  the  attendance  fees  of  the  directors  for 
the  present  year  be  gnntad  oi  the  sanw 
scale  as  hitherto. 

1849,  Feb.  15.  At  the  annual  geneial 
meeting  the  balance  of  receipU  was  pro- 
duced, and  it  was  resolved  that  the  attend- 
anee  feea  to  the  dire^rs  for  the  present 
year  be  panted  on  the  same  seale  as 
hitiierto. 

1850,  Feb.  14.  At  a  annual  general 
meeting  a  balance-sheet  was  laid  on  die 
table,  and  it  was  resolved  that  the  attend- 
ance fees  to  the  directors  for  the  current 
year  be  paid  on  the  same  scale  as  hitherto. 

1851,  Feb.  11.  The  balaaoe-sbeet  and 
auditors*  report  were  laid  on  the  table,  and 
it  was  resolved  that  the  attendance  fees  of 
the  directors  for  the  current  year  be  paid 
on  the  same  seale  as  hitherto. 

1853,  Feb.  13.  At  an  annual  general 
meeting  diere  was  ^odnoed  n  balanea- 
aheet  and  an  aadit«r*s  repmt,  and  dw  aanw 
xesolntion  was  passed. 

1853,  Feb.  17.  A  balance-sheet  con- 
taining a  lai^  item  for  directors'  attend- 
ance fees  and  auditors'  reports  was  laid  on 
the  table. 

July  11.  A  special  general  meeting  was 
held,  and  in  the  balance-sheet  under  the 
head  **  Liabilities"  was  an  item : — **  I>ne  to 
directors  on  attendanee  aecounta  and  on 
old  attendanee  aeeonnt ...    £689   6  8 

New  ditto   S8S    1  0 


£1.031    7  V 
During  this  year  It  was  stated  that  the 

directors  sold  the  buriness  relating  to  the 
life  assurance  and  annuity  family  endow- 
ments, but  that  they  retained  the  loan 
business  as  the  purchaser  refused  to 
take  it. 

1854,  March  9.  At  an  annual  general 
meeting  a  balance-sheet  and  auditors'  ac- 
eount  were  produced  and  adopted,  and  it 
was  then  resolved  that  this  meeting  ap- 
proves of  the  prooeedings  taken  by  the 
directors,  as  well  as  the  resolution  passed 
at  the  two  special  general  meetings  of  sham- 
holders  daring  the  past  year,  and  thereby 
confirms  the  same  and  the  several  acts 
done  by  the  direotors,  or  by  their  <wd«; 
with  referenet  to  die  businesa,  fbnda  and 
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fKfoty  of  tbe  auodatiiHi,  up  to  the  8Ut 
trfDeGember  1858. 

1855,  Feb.  19.  At  an  annual  general 
neeting  the  balance-sheet  and  Btatement 
of  amet*  and  liabilities  of  tbe  company  to 
the  end  of  1854  were  unanimously  adopted. 

1856,  Feb.  14.  At  an  annual  general 
meeting  the  balance-sheet  and  auditors* 
Rport  for  the  year,  vith  a  statement  of 
iSKta  and  liabilities,  were  sanctioned. 

It  was  stated  that  the  ciqiital  subscribed 
amounted  to  16,000^  ;  thtt  the  preminma 
Rceived  on  life  aasnranoea  amounted  to 
ihout  40,0001.,  bat  that  thete  were  losaei 
tt  about  2,686i.  on  the  trading  account ; 
nd  as  the  whole  of  the  eapital  was  Imt,  an 
Older  was  made  for  windmg  up  the  eom- 
pany. 

Mr.  ETans,  as  one  of  the  directors, 
brought  in  a  claim  before  the  Master  of 
500J.,  for  attendance  fees;  this  was  opposed 
hy  Mr.  Johnson,  a  shareholder:  the  chief 
derk,  howerer,  allowed  the  claim,  but  at 
was  subsequently  adjourned  into  court. 

Mr.  Qrmme,  tor  Mr.  Johnson. — The 
fOestiOB  ia,  whetbw  directors  of  an  asso- 
datMm  eao,  as  against  die  shareholders, 
diim  npwuda  of  7,0001.  fhr  fees  and 
allowances  to  themselves,  when  the  whole 
paid-up  capital,  amounting  to  about 
18,000/.,  haa  been  lost,  and  the  association 
has  been  brought  into  court  under  the 
Vinding-up  Acts.  The  present  case  re- 
lated to  the  fees  of  Mr.  Evans  only,  who 
claimed  a  sum  of  500<.  There  were,  bow. 
ever,  other  clMma  behind.  The  services 
performed  were,  attendances  at  hoard  and 
temmittee  meeting*  of  th&.  directors.  The 
lesolutions  of  the  directors  provided  that 
the  attendance  feet  were  to  depend  upon 
the  prosperi^  of  tbe  assodation,  but 
Aongh  the  business  commenced  in  1841, 
and  reaolntions  respecting  fees  were  passed, 
it  waa  not  undl  1848  that  any  deed  of  set- 
tlement was  executed,  Thedinetors  were 
parties  to  this  deed,  and  the  contract  they 
then  made  was  with  themselves  for  their 
own  benefit,  bnt  no  resolutions  had  been 
passed  which  brought  these  fees  within  the 
pnvisjona  of  tbe  deed ;  they  were  however 
eUmed,  together  wiUi  interest,  and  in- 
tneat  waa  alao  paid  to  the  shareholders 
when  tha  eompsny  waa  insolvent.  The 
dHidHilden,  howover,  naver  knew  tha 


posiUon  of  the  company;  the  accounts 
were  never  explained  to  ^em.  The  com- 
pany, Uierefore,  could  not  sanction  what 
they  had  no  means  of  knowing,  and  they 
could  not  be  bound  by  what  proved  to  be 
fallacious  and  exa^erated,  and  which,  as 
they  negatived  the  prosperity  of  the  asso- 
ciation, disentitled  the  directors  to  any  re- 
muneration for  services  —  Evans  v.  Co- 
pentry  (1). 

Mr.  R.  Palmer  and  Mr.  Roxburgh.^ 
Chums  for  two  years*  attendance  fees  arose 
belbre  the  execution  of  the  deed  of  settle- 
ment ;  they  were  recogniied  and  confirmed 
by  the  deed.  SniMequmtly,  tbe  acconnta 
inelnded  the  charges  for  die  fees  of  the 
direetOTs,  and  they  were  recognized  and 
eonfinned  by  the  general  meetings  of  tbe 
association.  It  was  said  that  nothing  was 
to  be  paid  unless  the  business  was  prospe- 
rous ;  the  dealings,  however,  were  fluctuat- 
ing and  unsettled ;  it  was,  however,  beyond 
a  doubt  that  the  directors*  contract  waa 
that  they  should  be  remunerated. 

Mr.  Qreene,  in  reply. 

The  Mastek  of  the  Rolls.  —  The 
charges  for  directors*  fees  previoua  to  the 
execution  of  the  deed  of  settlement  were 
determined  by  the  deed  itself:  they  had 
fixed  on  a  guinea  as  the  attendance  fee  for 
every  meeting,  and  this  was  entered  on  the 
auditor's  account  and  sanctioned  without 
comment  at  every  general  meeting,  when 
it  was  resolved  tiiat  attendances  were  to 
be  paid  on  the  same  scale  as  hitherto. 
Howeould  the  company  contest  this?  No 
fraud  existed.  It  was  stated  that  the  com- 
pany had  been  a  failure,  and  that  the  trans- 
actions had  been  unfavourable;  bnt  until 
the  dealings  by  way  of  loan  were  ascertained 
it  was  by  no  means  clear  that  the  dealings 
of  the  company  were  unfavourable.  It 
was,  however,  clear  that  the  directors  of 
the  company  intended  to  claim  aome  re- 
muneration, and  even  sums  were  allowed 
prior  to  the  deed  of  settlement  which 
would  cover  the  costs  of  such  attendances ; 
the  company,  therefore,  could  not  dispute 
the  fact  that  it  had  the  benefit  of  the  time 
and  knowledge  of  the  directors.  The  chief 
clerk,  therefore,  was  right  in  allowing  one 
guinea  for  eaeh  attenduice  of  Mr.  Evans. 

(1}  S«  Lsw  J.  Bsp.  (ls.)  CbuM.  469. 
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I  ihall  not  give  Mr.  Johnson  any  eosU  of 
liringing  this  quesdou  into  court,  neither 
shall  I  make  the  reapondent  pay  uy 
eoita. 


Kmdwulet,  V.C,>  „ 

July  6       y  oRAirox  v.  pickvokd. 

Power,  Execution  ^f—WiU — /mlnmeiit 
in  Writing, 

Bjf  a  vMrriag*  $ettlement  fomer  was  gioan 
to,  the  wife  to  appomt  certain  real  property 
at  anjf  time  or  timet  durimff  her  Itfe,  by  anp 
deed  or  itutrumemt  in  writing,  with  or  with' 
out  power  of  revoeaUom,  to  be  tealed  and 
delivered  in  the  preeenec  of  and  attested  bjf 
two  or  more  wHneeseM.  The  wife  executed 
the  power,  by  will,  dated  before  the  H'illeAett 
and  U  woe  expretted  in  the  atteetation  elanee 
to  be  signed,  tealed,  pubUehed  and  deektred^ 
and  ateo  eeiUed  and  delivered  in  the  preaenca 
i(f,  and  aUe^ed  dy>  three  witaasKf  .*— Held. 
that  the  power  woe  well  executed. 

The  will  woe  thirty  geart  old  from  the 
date  of  execution,  and  came  from  t^e  custody 
of  the  person  in  whose  favour  it  was  ex&- 
euted : — Held,  that  this  was  nffieieni  evt- 
dence  of  the  fact  of  due  execution, 

A  question  waa  raised  in  this  case  as  to 
the  due  execution  of  a  power.  By  a  settle- 
ment made  upon  the  marriage  of  Hannah 
Flint,  afterward*  Hannah  Orange,  certaia 
real  property  thwein  described  was  con- 
veyed **to  the  use  of  the  aaid  Hannah 
Flint,  her  heira  and  assign*,  antil  the 
BolemnisatitHi  of  the  said  intended  mar- 
riagei  and  upon  and  after  the  aolemnisa- 
tion  thereof,  to  the  use  of  such  person  or 
persons,  for  such  estate  or  estates,  upon 
such  trusts,  intents  and  purposes,  and  sub- 
ject to  such  chaige  or  charges,  annuities, 
rent-charges,  sums  of  money,  powers,  pro- 
visoes, conditions  and  limitations  as  the 
said  Hannah  Flint,  notwithstanding  her 
intended  coverture  and  as  if  she  were  a 
feme  sole,  shall  at  any  time  or  timM 
during  her  life  by  any  deed  or  instrument 
in  writing,  with  or  without  power  of  revo- 
cfction,  to  be  sealed  ud  delivered  by  her 
in  the  preeence  of  and  attested  by  two  m 
more  credible  witnesses,  direct,  limit  or 
appoint." 


Hannah  Orange  made  her  will,  dated 
the  2Srd  of  April  1828,  wfaeiebjr.  after 
adverting  to  the  above  power,  she  devised 
the  estate  comprised  in  her  marriage  settle- 
ment, which  was  the  subject  of  the  power ; 
and  Uie  attestation  clause  in  the  will  waa 
in  the  following  terms  signed,  sealed, 
published  and  declared,  and  also  sealed 
uid  delivered  by  the  said  Hannah  Orange 
the  testatrix  as  and  tor  her  last  will  and 
testament  or  instrument  in  writinji^  in  the 
presence  of  us  who  at  her  request,  in  her 
sight  and  presence,  and  in  the  sight  and 
presence  of  each  other,  have  hereunto  sub- 
scribed our  names  as  witnesses  attesting 
the  due  execution  thereof."  Thia  was 
signed  by  three  witnesses. 

Mr,  Banalyette  and  Mr.  Welford  aub- 
mitted  that  the  will  was  a  good  execution 
of  the  power ;  and  that  it  had  been  decided 
that  a  will  was  an  instrument  in  writing, 
and  if  sf>,  all  the  other  requintea  followed. 
The  will  was  capable  of  revocation ;  and 
it  was  expressly  stated  in  the  attestation 
clause  that  it  had  been  sealed  and  delivered 
as  a  will  or  instrument  in  wridng.  ThiU 
clause  must  have  been  prepared  expressly 
to  meet  the  requisites  of  the  power,  and 
the  execudon  by  three  witnesses,  instead 
of  two,  could  be  of  no  consequence,  since 
the  power  expressly  stated  two  or  mors 
witnesses. 

Mr*  Clatse  and  Mr.  W.  D.  Lewie  eon- 
tmded,  contrii,  that  the  power  could  only 
be  executed  by  deed.  The  wmrda  were 
those  which  were  always  used  as  applica- 
ble to  appointments  by  deed,  and  Um  anb* 
sequent  words  alwaya  inserted  by  eonvey- 
aoears  vdating  to  wills  wore  altogether 
omitted ;  it  must  therefore  have  be«i  the 
intention  of  the  draftsman  to  limit  the 
execudon  of  the  power  to  a  deed.  It  was 
to  be  by  any  deed  "  or  instrument  in  writ- 
ing,"  but  these  were  the  usual  aarplus 
words  following  the  descripdon  of  a  deed, 
not  a  will.  The  words  "  sealed  and  de- 
livered" could  only  be  applied  to  deeds, 
and  "with  or  without  power  of  revocation" 
would  be  absurd  if  applied  to  a  will,  which 
was  always  fevociU>le.  Then,  the  acttla- 
ment  was  executed  at  a  period  wheo  wiUa 
required  three  witnesses ;  that  alone  was 
sufficient  to  shew  dyit  the  elansa  waa  not 
wtended  to  ajpply  to  an  executian  by  will, 
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or  three  witneitei  would  have  been  men- 
tioned, aa  wai  nanal  whra  giving  a  power 
exeention  by  will. 

The  following  authorities  were  cited 

Ei»ard»  t.  Edmard$,  S  Mad.  197. 
BnckneU  v.  Blenkkorn,  5  Hare,  181. 
Wnt  T.  R^y^  Kay,  886 ;  a.  c.  38  Law  J. 

Rep.  (n.s.)  Chane.  447. 
Man  T.  Rickett,  7  Bear.  93. 
Coilard  T.  Smmpson^  4  De  Gex,  M.  Se 

O.  224 ;  «.  e.  23  Law  J.  Rep.  (h.b.) 

Chanc.  739. 
Sugdtn  M  Povert,  6th  ed.  376. 

KiNDBRBLET,  V.C. — It  appear*  to  me 
•that  upon  the  aathoritieB  the  will  in  the 
preient  eaae  is  a  good  execution  of  the 
power.  The  easet  may  be  divided  into 
two  general  elaaaea ;  thoae  which  tarn 
npon  fcha  mere  qvattion  of  wordi,  and  thoae 
wbieh  m  dedded  npon  the  want  of 
ibrmali^.  11»t  a  wUI  or  tettamentary 
inatrnment  ia  within  the  meaning  (tf  the 
worda  "by  any  deed  or  instrument  in 
writing,"  or  "by  any  deed  or  writing," 
was  decided  very  long  ago,  and  there 
it  no  anthori^  or  dictum  which  can  be 
eontidered  as  throwing  a  doubt  on  that 
question.  Tliere  is,  however,  so  much 
force  in  the  argam«its  tar  the  ddendanta, 
that  if  the  question  were  nu  iuiegrat  there 
night  be  a  doubt  npon  it.  The  mere 
queation,  whether  a  will  which  is  not  to 
operate  until  the  death  of  the  party  eomea 
within  the  wmrda  "  deed  or  writini^**  or 
"initnunent  in  writing,"  hat  been  decided 
ia  the  affirmative.  There  ia  only  one  case 
of  the  aeoond  dasa:  a  ease  which  was  de- 
rided by  Sir  James  Wigram,  and  followed 
by  the  Master  of  the  Rolls,  who,  however, 
expreaaed  hit  disaatisfiwtion  with  it,  the 
decision  being  that,  because  it  was  a  tes- 
tamentary instrument,  one  of  the  requisites, 
the  sealing,  might  be  dispensed  with,  which 
this  power  prescribed.  It  ia  a  matter  of 
snrpiiae  that  so  careful  a  Judge  as  Sir 
lamea  Wigram  ahould  so  have  decided. 
Tlie  eaae  wai  afterwarda  cited  before  the 
Lorda  Justices,  and  they  refused  to  act 
npon  it.  The  question  befbra  me  ia, 
whedi^  all  the  requiutet  prescribed  by 
the  power  have  been  observed  in  thia  in- 
atmment.  First,  it  must  be  "  during  her 
life."    The  contention  against  ita  being 

Nnw  auR^  XXTIL— <]aAHa 


a  good  execution  is,  because  the  faot  of 
its  being  a  will  prevented  it  from  coming 
into  operation  during  her  life.  Now,  when 
it  ia  once  determined  that  a  testamentary 
instrument  is  "  an  instrument  in  writing,'* 
as  sueh  an  instrument  must  be  executed 
during  the  life  of  the  party,  so  flur  it  ia  a 
good  ^>pointment.  The  words  "at  any 
time  or  timea  during  her  life,"  are  appli- 
cable to  a  testament  as  well  as  a  deed, 
because,  of  course,  she  might  make  a  new 
will  as  often  as  she  chose.  Next,  it  is  to 
be  **  with  or  without  power  of  revocation," 
~nnd  it  has  been  justly  argued  that  as  ap- 
plied to  a  will  thia  is  absurd,  because  a 
will  ia  in  its  nature  revocable ;  but  the 
answer  to  that  is,  that  these  words  were 
not  used  in  connexion  with  a  will,  but  a 
deed,  for  although  it  is  true  that  the  worda 
"  or  instrument  in  writing "  also  oeeur, 
and  these  words  by  the  decisiona  niiendt 
ainffula  singulu  are  applicable  to  a  will, 
yet  here  they  apply  to  a  deed  or  will. 
Then  the  instrument  must  be  **  sealed  and 
delivered,"  and  it  has  been  also  fairly 
argued  that  thoae  words  are  not  appro- 
priate adjuncts  to  a  wit),  which  is  good 
without  them ;  but  a  will  may  be  sealed 
and  published,  and  publication  is  delivery, 
and  then  it  would  be  an  "  instrument  in 
writing  sealed  and  delivered,"  though  that 
may  be  unnecessary  for  a  will.  A  will, 
therefore,  is  capable  of  being  sealed  and 
delivered,  and  1  assume  in  this  ease  that 
thoae  reqiuaites  were  complied  with.  Then 
come  the  worda  "  in  the  presence  of  two 
or  more  credible  witnesaee."  The  will 
being  made  before  the  Wills  Act,  three 
witnesses  would  have  been  necesaary  to 
a  will,  and  the  power  required  two  only  ; 
but  if  more  then  two  witnesses,  of  course 
that  would  not  invalidate  the  appointment. 
The  question  whether  Uie  instrument  as- 
suming the  form  of  a  will  and  being  attested 
by  two  witnesses  only,  would  be  inopera- 
tive, is  not  now  under  consideraUon ; 
but  the  words  here  are  "  two  or  more," 
that  is,  by  two,  if  a  deed,  and  if  a  will 
by  more  than  two.  There  ia  nothing  to 
limit  the  appointment,  if  by  will,  to  on 
attestation  by  two  witaesaes  only,  and  in 
all  respeets  thia  instrument  does  satirfy  all 
the  requisites  named  in  the  power.  It  ia  an 
instrumentin  writing,  executed  during  her 
life,  with  power  of  revocation  feom  ita 
SL 
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nature,  sealed  and  deUrered,  and  in  the 
pretence  of  three  witneuei ;  it  la,  there- 
fore, upon  the  authoridei  luffieiently  with- 
in the  power. 

The  only  other  question  then  is,  as 
to  the  evidence  that  it  was  sealed  and 
delivered  in  the  presence  of  three  wit- 
nesses. The  will  is  thirty  years  old  from 
the  time  of  execution,  and  is  produced 
from  the  proper  custody,  namely,  the  per- 
son in  who&e  favour  it  was  executed.  That 
is  sufficient  evidence'  of  the  fact  of  execu- 
tion, containing  as  it  does  a  clause  of 
attestation,  which  evidently  referred  speci- 
ally to  the  terms  of  the  power,  and  was 
framed  with  that  object.  I  think  under 
these  drcumstances,  that  the  evidence  is 
sufficient  as  to  the  execution  and  attesta- 
tion, and  the  authorities  are  conclusive  on 
the  point  of  compliance  with  the  terms  of 
the  power.  The  will  is,  therefore,  a  good 
execnticm  of  the  power. 


MR  1 

¥  1  t  HARTSHORNE  V.  NICHOLSON. 

July  9, 10.  / 

Charity— Bequest — Implication—  Mori~ 
main, 

A  testator  gave  the  interest  of  to 
establish  a  charity  in  the  parish  of  M, 
leaving  in  blank  the  space  for  the  sunt. 
In  a  subsequent  part  of  his  will  he  gave 
an  annuity  of  15/.  to  J.  for  life  ;  and  after 
his  decease  he  gave  "  to  the  minister  and 
churchwardens  of  the  parish  aforesaid  the 
said  sum  of  a  year,  in  addition  to  the 
two  sums  before  mentioned": — Held,  that 
the  gift  not  only  referred  to  the  151.  a  year 
given  to  J.  for  life,  but  also  to  the  charity 
estabUshed  in  f  A«  previous  part  tff  the  tnU. 

Held,  also,  that  the  ehariiy  mu  vaUd^ 
and  that  it  did  not  neeeesarily  contemplate 
bringing  land  into  faerfmatii. 

Joshua  Williams,  hy  his  will,  dated  the 
6th  of  April  1819,  after  several  pecu- 
niary legacies,  made  the  following  be- 
quests:— "  I  give  and  bequeath  to  the 
minister  and  churchwardens  of  Minster- 
ley,  in  the  parish  of  Westbury,  in  the 
county  of  Salop,  the  interest  of  for 
ever,  to  establish  a  school  for  educating 
the  poor  of  the  aforesud  parish  of  all 


denominations,  and  to  provide  a  school- 
master, who  must  be  of  a  good  moral 
character,  and  to  remain  as  schoolmaster 
as  long  as  he  shall  behave  himself  well 
in  the  aforesaid  office,  or  during  their  the 
aforesaid  minister  and  churchwardens' 
pleasure.  I  give  and  bequeath  to  Hannah 
Gough,  daughter  of  Isaac  Gough,  late  of 
Minaterley,  in  the  aforesaid  parish  and 
county  aforesaid,  an  annuity  of  Si.  a  year, 
of  lawful  money  of  Great  Britain,  to  bo 
paid  to  her  half-yearly  during  her  natural 
life ;  and  after  her  decease,  then  it  is  my 
will  I  give  and  bequeath  to  the  minister 
and  chuTchwaidens  of  Minsterley  afore- 
said the  said  sum  of  Si.  a  year  for  ever, 
in  addition  to  the  before-mentioned  sum* 
of  a  year,  for  educating  the 

poor  children  of  the  parish  aforesaid.  I 
give  and  bequeath  to  my  good  friend, 
John  Johnson,  sackmaker,  of  Great  Scot- 
land Yard,  London,  an  annuity  of  15/.  a 
year  during  his  natural  life,  for  the  trouble 
he  may  be  at  in  managing  my  affairs. 
After  his  decease,  then  it  is  my  will  I 
give  and  bequeath  to  the  minister  and 
churchwardens  of  Minsterley  aforesaid 
the  said  sum  of  a  year  for  evo', 

in  addition  to  the  two  sums  before  men- 
tioned." The  testator  then  gave  to 
J.  Johnson  and  Richard  Whiteaves,  whom 
he  appointed  his  executors,  all  the  reudne 
of  his  estate,  upon  trust  to  get  tn  the  same, 
and  invest  it  in  one  fund  in  government 
securitjes. 

The  testator  died  on  the  12th  of  Feb- 
ruary 1820.  A  sum  of  666/.  13«.  4d.  was 
invested  by  his  executors  to  answer  the 
two  annuities  of  61.  and  15^ 

John  Johnson  survived  his  eo-exeettttu*, 
and  died  on  the  2Ut  of  August  1841;  and 
Ann  Guy,  his  personal  representatite,  now 
claimed  the  fiind  so  set  apart. 

Ann  Hartshome,  the  personal  repmok- 
tative  and  next-of-kin  of  Joshua  Williams, 
also  claimed  the  fund,  and  the  residuary 
estate  of  the  testator,  for  her  own  bmefit. 

Emilius  Nicholson,  the  minister,  and 
John  Everall,  the  chapel-warden  of  Min- 
sterley— which  was  a  chapelry  or  ecclesiaa- 
deal  district— also  dumed  the  fund  set 
apart  as  a  charitable  bequest. 

Mr.  R.  Palmer  and  Mr,  J.  H.  Pahmtr, 
for  Ann  Hartshome,  the  plaintiff. 
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Mr,  Murrag,  for  Ann  Guy. 

Mt.  Tripp,  for  John  Penny,  who  held 
a  part  of  the  reriduary  estate  of  the  tes- 
tator. 

Mr.  Wiekeiu,  for  the  Attorney  Greneral. 

The  Master  of  tbe  Rolls. — The  first 
begneat  being  in  blank  gives  nothing,  and 
no  question  can  arise  upon  it.    The  third 
beqnest,  however,  makes  its  validity  as 
establishing  a  charity  material.  The  second 
bequest  is  valid ;  it  gives  5l.  a  year  for 
educating  the  poor  of  the  parish.  The 
third  bequest  being  in  blank,  I  at  first 
conceived  it  was  void  for  uncertainty,  the 
same  as  the  first,  but  the  152.  having  been 
given  to  J.  Johnson  for  life,  and  after 
hia  decease,  then  the  said  sum  of  is 
given  in  addition  to  the  two  other  sums ; 
this,  therefore,  must  apply  to  the  151.  per 
annnm.    This  sum,  then,  is  given  to  the 
minister  and  efaurohwardens  of  the  parish 
fot  Uie  purpose  before  mentioned.  The 
first   bequest,  therefore,  being  void  for 
uncertainty  will  not  afiect  this.  The 
second  bequest  is  good ;  the  purpose  of 
the  first  bequest,  therefore,  must  be  con- 
sidered 88  if  it  had  been  again  introduced 
after  this  bequest ;  that  is,  as  if  it  had  said, 
after  tbe  deeease  of  J.  Johnson  I  give  tbe 
15/.  a  year  for  ever  to  establish  a  school 
for  educating  the  poor  children  of  the 
aforesaid  parish  of  all  denominations,  and 
to  provide  a  schoolmaster,  who  shall  be  of 
good  moral  character,  and  who  shall  con- 
tinue to  remain  schoolmaster  as  long  as  he 
behaves  himself  well.     Is  that  bequest 
then  void  ?    In  Trj/e  v.  the  CorportttioH  qf 
Qlmeetter  (1)1  gave  a  rSiumi  of  the  deci- 
sions, which  hold  that  every  bequest,  which 
contemplates  the   putting-  of  land  into 
mortmain,  is  void  under  tbe  statute  ;  and, 
consequently,  it  has  been  repeatedly  de- 
cided that  if  a  person  gives  a  sum  of  money 
to  erect  a  school-house,  that  will  involve 
the  purchase  of  land  for  that  purpose : 
it  is  necessarily  so  to  be  inferred,  and 
therefore  it  must  be  void  under  the  statute. 
But  the  question  is,  whether,  to  establish  a 
sehool,  necessarily  involves  the  purchase 
of  land;  in  faet^  whether  It  necessarily  in- 
volves the  building  a  school-house  1  A 
school  may  be  established  by  hiring  a 

(1)  14  Beav.  173;  s.  c  21  Law  J.  Kep.  (H.S.} 
Chsne.  81. 


room,  or  by  getting  tbe  loan  of  a  room'; 
it  does  not  necessarily  involve  the  pur- 
chase of  land ;  it  is  not,  therefore,  for 
me  to  declare  that  it  is  void  because  one 
of  the  modes  in  which  it  could  be  carried 
into  effect  would  be  by  the  purchase  of 
land.  This  case  is  by  no  moana  free  from 
authority.  In  Johiuton  v.  Swann{2)t  the 
marginal  note  states  that  the  bequest  was 
of  7A001.,  to  be  laid  out  in.  the  funds, 
and  the  interest  and  dividends  to  be  applied 
in  providing  a  proper  Bchool-house.  Sir 
John  Leach  held  that  to  be  a  good  charit- 
able bequest.  If  that  is  so,  it  goes  much 
further  than  this  case,  because  that  was  to 
provide  a  school-house,  and  this  is  merely 
to  establish  a  school.  Sir  John  Leach 
says,  "  With  respect  to  the  school,  the 
single  question  is  whether,  to  execute  the 
expressed  purpose  of  the  testator,  land 
must  be  purchased  for  erecting  a  school. 
The  testator  has  directed  only  that  a  pro- 
per school-house  should  be  provided,  which 
may  be  by  hire  ;  and  it  is  some  evidence 
of  his  intent  that  land  should  not  be  bought, 
that  the  trustees  are  only  to  apply  the 
dividends,  and  no  part  of  the  principal,  to 
the  expense  of  providing  a  school-house. 
It  is  said  he  meant  the  charity  to  continue 
for  ever,  but  this  intent  may  be  executed 
without  a  necessity  for  the  purchase  of 
land."  Now,  that,  in  every  respect,  is 
applicable  to  the  present  occasion,  and 
this  case  has  never  been  doubted.  It  has 
been  explained  in  Gibletl  v.  Hobion  (8), 
in  which  it  is  observed — **  Before  I  observe 
upon  the  words  I  must  fint  of  all  men- 
tion,"—-I  may  state  that  that  bequest  was 
clearly  void  under  the  Statute  of  Mort- 
main. It  was  a  case  in  which  the  testator 
bequeathed  S,OO0f.  to  a  charitable  institu- 
tion, towards  building  almshouses  ;  it  was 
held  to  be  void,  and  that  was  affirmed  by 
the  Lord  Chancellor,—"  I  must  first  of 
all  mention  that  the  authorities  which  I 
have  stated  are  not,  in  my  opinion,  at  all 
afiected  by  what  was  decided  by  Sir  John 
Leach,  in  Johnston  v.  Saartn,  because, 
in  that  case,  the  testatrix  had  directed  that 
the  interest  of  so  much  only  of  the  larger 
fund  which  she  directed  to  be  applied  for 
charitable  purposes  at  should  not  exceed 

(2)  3  Madd.  457. 

<8}  5  Sim.  651 1  s.  c.  4  Law  J.  Rep.  (k.b.) 
Chsne.  41. 
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600i.  ibonld  be  applied  for  providing  tiie 
•ehooI-bouBe."  That  eeti  right  any  error 
there  was  in  the  mai^nal  note  of  the 
former  case ;  therefore,  I  thought  it  not 
necessary  to  do  more  than  refer  to  thie 
comment  apon  it.  *'  Itis  perfectly  obTioni, 
therefore*  that  that  direction  never  could 
be  meant  to  be  a  direction  to  bttild,  for 
there  could  only  be  an  annual  euro  of  18i. 
applied.  I  mention  that  because  it  doee 
not  appear  from  the  printed  report  of  Ui« 
jndgment  that  Sir  John  Leach  took  aotiee 
of  Siat  tut;  but  Hie  Honour  aerais  to 
•nppoM  that  the  interest  of  the  whole  of 
the  Aind  waa  applicable  and  the  marginal 
note  M  treats  it ;  whereas,  in  point  of  fact, 
it  was  only  the  interest  of  so  much  of  the 
fund  as  should  not  exceed  600/.  that  wss 
applicable  to  providing  the  school- house." 
I  cannot  say  I  am  quite  satisfied  with  the 
grounds  upon  which  that  rests,  whether 
die  greater  or  the  less  amount  of  the  divi- 
dends could  make  a  bequest  void  or  not 
under  the  Statute  of  Mortmain,  and  J 
rather  prefisr  putting  it  on  the  former 
^und,  on  which  Sir  John  Leaeh  placed 
It.  But  if  that  gronnd  is  a  just  one,  and 
applicable  at  all,  it  is  strictly  applicable 
to  the  present  case,  because  it  is  151. 
a-year  only  which  is  to  be  applied  for  the 
purpose  of  establishing  a  school,  and  which 
would  make  it  certainly  very  difficult  to 
purchase  land  and  erect  a  school-house  for 
that  purpose,  unless  it  wss  accumulated 
for  a  great  number  of  years,  for  which 
there  is  no  direction  whatever  given  in  the 
will.  These  questions  underwent  consider* 
ation  in  Phil-pott  v.  St*  George'*  Hospital 
(4).  There  the  testetor  had  devised  eight 
acTW  in  Newland  to  a  particular  person, 
Charles  Scott,  and  then,  contemplating 
endowing  almshouses,  he  directs  that 
any  person  diould,  within  twelve  months 
after  his  death  give  a  suitable  piece  of  land 
in  Newland  as  the  site  of  the  almshouses, 
his  executors  should  pay  the  trustees 
60,0OOJ.  to  be  devoted  to  Uie  purposes  of 
the  charity,  Mr.  Scott,  who  was  one  of 
the  executors,  devoted  the  eight  acres 
of  Isnd  to  the  charity,  and  the  question 
was,  whether  Uie  bequest  was  void  or  not  t 
It  was  considered  void,  because  it  contem- 
plated, though  not  directly,  hut  indirectly, 

(4)  21  Bear.  1M|  a.  o.  35  Lav  J.  Rep.  (Ia) 
Ghana  SS  i  6  H.Ij.  Gas.  SS8 1  mOe,  70. 


bringing  land  into  mortmain.  The  House 
of  ^rds,  however,  held  that  the  charity 
was  a  good  one,  and  that,  although  a  per- 
son anticipated  that  some  one  else  might 
bring  land  into  mortmain,  yet  there  wu 
nothing  to  prevent  that  heing  s  good 
charity.  These  cases  go  much  iurther 
tlian  Uie  present  case :  Uiis,  thersfoie,  is  a 
good  charity,  and  it  must  be  so  dedsred, 
and  the  dirootions  oonseqanst  upon  ihst 
must  be  made  part  of  the  deene. 


PARKER  e.  TASWKIL. 


L.C. 
Hay  27, 28 

Speeifie  Petformanee — JffreemeiU  for 
Leaee —  Utteeriaimtf, 

An  tenement  /or  leHmg  a  farm  for  tea 
yearOf  tkomgh  ooid  at  law,  under  (As  8  ^  9 
Fiet,  e.  106,  as  a  leate,  tsos  held  to  he  oaUi 
at  an  agreementf  and  apeeijh  ftrformanu 

it  wot  decreed. 

The  inaertiom  of  "^e."  in  sen*  of  the 
tonus  of  tkt  agroemoni  did  mt  produea  swft 

uneertaintjf  as  to  render  the  agreement  in* 
capable  of  opeeifie  performamee^  where  tho 
properly,  the  rent,  and  the  other  materia 
poinie  in  the  leaee  were  euffideniig  dexrAei 
and  oKortaimad* 

This  was  a  suit  for  the  speeifie  perform- 
ance of  an  agreement  to  demise  to  the 
plaintifi^,  and  for  an  injuuoticm  to  restrain 
an  action  of  ejectment  commenoed  by  Uie 
defendant  Taswell. 

In  and  previously  to  December  1855  tba 
plaintiff  was  tenant  to  the  defendant  Tss- 
well  of  two  &rms,  caUed  "Wether  Hill" 
and  "Moory,"  under  a  holdini^  whioh 
would  esptre  at  Hay-day  1856 ;  and  n 
the  24tb  of  December  1855,  an  agiceDsat 
was  entered  into,  which  was  (to  &r  as 
necessary  to  state)  as  follows : — 

"  Conditions  of  letting  Wether  Hill  snd 
Moory  Farms. — An  agreement  made  be- 
tween John  Wood,  agent  for  and  tm  bcbsif 
of  George  Hoiris  Taswell,  of  the  one  part, 
and  Robert  Parker  the  younger  and  Ro- 
bert Parker  the  elder,  of  the  other  part 
The  said  J.  Wood  agrees  to  let  and  the  ssid 
R.  Parker  the  younger  and  R.  Parker  the 
elder  agree  to  take,  for  a  term  of  toi  years, 
cmnmendng  at  Hay-day  1866,  the  &nH 
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ibore  mentioned,  ftnd  now  in  their  oecn- 
pation  ....  The  leading  of  all  materials 
required  for  buildings  propoied  to  be  built, 
or  may  hereafter  be  built,  or  for  the 
of  buildings  to  be  done  at  the  expenie  of 
the  tenant ....  Gates,  buildings.  Sec.  to 
be  left  in  repur  by  the  tenant,  the  landlord 
finding  new  gates  when  required  ....  The 
Isndlord  leserves  to  himself  all  customary 
nghti  and  reserrations,  such  as  liberty  to 
cut  ud  plant  timber,  seareh  tot  and  woric 
minea  or  minemla,  fte.,  allowing  the  tenant 
fir  any  nawnaUe  damage  that  may 
■eeme." 

This  agreement  was  signed  by  R.  Par- 
ker, jnn.,  R.  Parker,  sen.,  and  John  Wood, 
as  agent  for  and  on  behalf  of  O.  Morris 
Taswell,  Esq.  The  elder  Parker  was  a 
pwty  to  Uie  agreement  as  a  surety  only. 

The  buildings  referred  to  in  the  agree- 
ment were,  as  alleged  by  the  bill,  certain 
hnildings  which  Taswell  had^  through  his 
■gent,  previoasly  stipulated  to  erect  on 
the  fiuma,  and  a  dispute  arose  as  to  the 
plaintiff  being  entitled  to  obtain  stone  for 
tiie  buildings  from  qnarriee  within  the 
Anna,  the  defendant  Taswell'a  agent  xe- 
qniring  that  be  should  "lead**  the  atone 
from  Don  House  Quarry,  wliieh  was  situ- 
ated three  milea  and  a  half  from  the 
fimns. 

In  January  1857  the  defsndant  com- 
menced an  action  of  ejectment,  for  the 
recovery  of  the  farms,  and  the  plaintiff 
being  advised  that,  under  the  agreement 
of  December  1855,  he  had  no  defence  to 
the  action,  inetituted  this  suit  for  specifio 
performance  of  the  agreanm^  and  to  re- 
strain  the  action. 

On  the  14th  of  Janvary  Viee  Chancellor 
StnarC  made  a  decree  for  specifie  perform- 
enee,  without  costs  on  either  nde;  and 
his  Honour,  in  eonaequenee  of  some  evi- 
dence as  to  the  understanding  between  the 
parties,  directed  that  the  lease  should  con- 
tain a  covenant  by  the  tenant  to  pay  the 
tithe  commntation  rent-charge. 

Prom  this  decree  the  plaintiff  appealed 
as  to  the  direotion  that  he  should  pay  the 
rent^haige,  and  as  to  his  costs ;  and  the 
defendant  appealed  aa  to  the  apedfio 
performance. 

Mr.  MaUn*  and  Mr,  Ptendergaat,  for 
the  plaintiiF.*-Tha  first  qoeetion  was  wb»> 


tlier  this  was  a  valid  agreement,  the  specific 
performance  of  which  could  be  enforced. 
That  depended,  in  the  first  instance,  upon 
the  8  &  9  Vict.  c.  106,  which  enacted  that 
a  lease  required  by  law  to  be  in  writing  of 
any  lands  or  tenements,  made  after  the 
1st  of  October  1854,  should  be  void  at  law 
unless  made  by  deed.  The  terms,  however, 
of  this  agreement  shewed  that  it  was  in- 
tended to  be  executory ;  the  commence- 
ment of  it  was  "  Conditions  of  letting." 
Femutr  v.  Hepbunil)  was condosive  that 
a  Court  of  equity  would  enforce  anch  an 
afi^eement.  Then  had  the  pluntiff  com- 
mitted any  breach  of  his  agreement  so  as 
todisablehim  from  having  specifie  perform- 
ance ? — Dowell  V.  Dew  (2).  Such  breaches, 
if  alleged,  must  be  material — Qregory  v. 
Wit$«n  (8).  As  to  the  alleged  uncertainty 
of  the  agreement  and  part  performance  they 
cited — 

Mundy  v.  JoUffe,  5  Myl.  &  Cr.  167 ; 
s.  c.  0  Law  J.  Rep.  (h.b.)  Chanc.  05. 
As  to  the  tenants  paying  the  tithe  rent- 
eharge  they  referred  to— 

6^7  Wm.  4.  e.  71.  «.  80. 

PawtM  V.  Lovegrovct  S  Jnr-  N.S.  701. 

PaiMr.  Coomba,  1  DeOax  &  J.  84. 

Mr.  Dart  (with  whom  was  Afr.  Baeon\ 
for  the  defendant.~The  Statute  of  Frauds 
required  an  agreement  to  be  in  writing,  or 
if  by  parol,  evidence  in  writing  to  substan- 
tiate it— XeroKX  v.  Brown  (4).  The  sta- 
tute did  not  invalidate  a  parol  agreement, 
but  it  was  a  mere  question  of  evidence. 
This  explained  many  of  the  cases— Gre^wry 
T.  Mighell{5).  Here  no  parol  agreement 
was  alleged,  but  the  plaintiff  put  his  ease 
entirely  on  the  written  agreement.  The 
8  &  9  Viet.  e.  106.  had  made  this  doeu- 
ment  void  as  a  leaae,  it  not  being  by  deed) 
and  it  eonld  not  be  enforced  as  an  agree* 
ment— Afratton  v.  PettU  (6).  The  nneer< 
tainty  also  of  several  of  the  terms  of  the 
agreement,  and  particularly  as  to  the 

(1)  2Y.&C.  C.C.  159. 

(2)  1  Ibid.  34<t  13  Law  J.  Rep.  (h-s.) 
Cbai)&  158. 

(3)  9  Hare,  883;  ■.c.  22  L&w  J.  Rep.  (H.a.) 
Cbaac.  2£9. 

(4)  18  Jar.  1021 1  s.e.  32  Law  J.  Bm.  (v.s.) 

CP.  1. 

(5)  18  Vet.  328. 

(8)  16  Com.  B.  Bm.  420;  s.e.  24  Law  J.  Rep, 
(v.a.)C.P.lB2. 
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**  fre."  inbvdaeed  into  Bome  of  them,  r«i- 
dered  it  incapable  of  specific  performance. 
Friee  t.  Griffith,  1  De  Gex,  H.  &  G. 

80 ;  8.  c.  21  Law  J.  Rep.  (n.b.) 

Chane.  78. 
Williamion  v.  Wootton,  3  Drew.  210. 
Vatuiliart  v.  Vansitiart,  4  Kay  &  J.  62  ; 

s.  c.  ante,  222,  289. 
Taylor  y.  Partington,  7  De  Gex,  M. 

&  G  328. 
StapgUon  T.  SeoU,  13  Vei.  425,  427. 
Manter  v.  Boei,  6  Hare,  448. 

Mr.  Wiglaworth,  for  another  defendant 
Afr.  Jl/a(><u,  in  reply. 

The  Lord  CHAMCELtoa — [After  itaUng 
the  circumetancefl  of  die  case  and  the  object 
of  the  two  appeals] — said,  that  it  would  be 
the  better  course,  in  the  first  instance,  to 
consider  the  plaintiff's  right  to  demand 
specific  performance.  The  first  objection 
was  founded  on  the  nature  of  the  agree- 
ment, and  it  was  said  that  as  the  agreement 
contained  words  of  present  demise,  it  was 
void  by  the  3rd  section  of  the  8  &  9  Vict, 
c.  106  ;  and  it  was  insisted,  on  the  part  of 
the  defendant,  that,  if  it  were  void  as  a 
lease,  it  was  not  good  ai  an  agreement. 
Certunly,  in  no  sense,  even  if  it  were  under 
■eal,  eonld  it  be  considered  a  lease,  it  not 
having  been  executed  by  the  landlord 
himself ;  and  therefore  the  landlord  conld 
not  be  bound  by  its  covenants.  But, 
assuming  that  it  had  been  signed  by  the 
landlord,  and  contained  words  of  present 
demise,  and  was  void  at  law  as  a  lease, 
under  the  3rd  section,  was  it  void  for 
every  other  purpose?  Stratton  v.  Pettit, 
which  was  so  much  relied  upon  by  the 
defendant,  was  merely  an  authority  that 
when  the  language  used  by  the  parties 
shews  that  tlie  meaning  of  the  instrument 
vras,  that  it  should  operate  at  a  lease,  a 
present  demise,  it  should  be  void  as  a  lease 
at  law.  The  Court  did  not  there  consider 
whether  the  instrument  was  good  as  an 
agreement  or  not.  The  language  of  the 
Srd  section  was  very  cautious.  A  lease 
required  by  law  to  be  in  writing  was  to  be 
"  void  at  law,"  unless  made  by  deed.  If 
the  legislature  had  intended  that  the  in- 
strument should  not  be  available  for  any 
purpose,  it  would  have  said  that  it  should 
\»  Toid  both  at  law  and  in  equity,  or 


to  all  iatenti  and"  purposes.    This  ns 
precisely  the  ease  in  whicli  equity  onght 
to  carry  into  effect  the  obvious  inten- 
tion of  the  parties.    As  to  the  objection 
which  went  upon  the  uncertainty  of  the 
subject-matter — the  difficulty  of  arriving 
at  the  meaning  of  the  parties  as  to  tlie 
building  materials,  repairs,  the  customary 
rights  reserved  to  the  landlord,  &c.,  there 
appeared  to  he  no  difficulty  in  conatmtng 
the  agreement  with  sufficient  certiinty. 
Then  had,  moreover,  been  a  part  perfOTin- 
ance,  in  favour  of  which  this  Court  woold 
strain  its  jurisdiction.    The  agreement,  in 
reference  to  the  buildings,  was  not  tiiat 
the  tenant  himself  would  do  the  work,  but 
the  whole  effect  of  it  was  to  throw  the 
expense  of  the  buildings  on  the  tenant,  by 
whomsoever  done ;  and  if  the  work  wis 
not  done  by  the  tenant,  the  landlord 
might  do  it  at  the  tenant's  expense.  The 
"  &c.,"  where  it  occurred  in  the  agreement, 
was  of  easy  interpretation;  the  "gates, 
buildings,  &e.,"  which  were  to  be  kept  in 
repair  by  the  tenant,  included  all  those 
things  the  repair  of  which,  according  to 
the  custom  of  the  country,  were  thrown 
upon  the  tenant ;  and  the  **  &e."  of  the 
customary  rights  and  reservations,  reserved 
to  the  landlord,  were  such  aa  liber^  to 
cut  and  plant  timber,  and  so  on.  Them 
was  no  uncertunty  in  the  subject  to  wlueh 
all  these  stipulations  referred— the  ftnns 
were  described ;   neither  was  there  any 
question  as  to  the  rent,  which  was  ascer- 
tained ;  nor  as  to  the  term,  which  was 
defined;   on   these  material  points  the 
agreement  was  definite.    As  to  the  plain- 
tiff's appeal  against  that  part  of  the  Vice 
Chancellor's  decree  which  directed  that  the 
lease  should  contain  a  covenant  for  pay- 
ment by  the  tenant  of  the  tithe  commuta- 
tion rent-charge,  it  was  admitted  that  the 
agreement,  aa  it  now  stood,  would  not 
entitle  the  landlord  to  claim  any  part  of 
such  renUehaige.  The  80Hi  section  of  the 
Tithe  Commutation  Act  (6  &  7  Will.  4. 
e.  71.)  enacted  that  any  tenant  who  should 
occupy  any  lands  by  any  lease  or  agree- 
ment made  subsequentiy  to  the  commuta- 
tion, and  who  should  pay  such  rent^arge, 
should  be  entitled  to  deduct  the  amount 
thereof  bom  the  rent  payable  to  his  land- 
lord.   If  notiung  had  been  said  on  the 
subject  of  the  tithe  rent-chaige  between 
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landlord  and  tenant,  the  Utter  paid  it  and 
deducted  it  from  hii  rent.  It  was  said  by 
tiie  defendant  Taawell,  however,  that,  in 
this  case,  there  was  an  understanding  that 
the  tenant  should  pay  it ;  but  there  was 
nothing  in  the  evidence  to  shew  that  this 
subject  ever  entered  into  the  contemplation 
of  the  parties  prior  to,  or  at  the  time  of  the 
agreement.  In  all  cases  of  mistake  there 
must  be  clear  evidence  that  the  parties 
were  under  a  mistake,  and  there  was  no 
iQch  evidence  here.  The  best  course,  in 
ciws  like  the  present,  was  to  stand  on  the 
agreement.  That  part  of  the  Vice  Chan- 
cellor's decree,  therefore,  which  directed 
the  insertion  of  a  covenant  for  the  payment 
}ij  the  plunUfF  of  the  rent-eha^e,  would 
be  altered,  and  the  Vice  Chancellor  ought 
to  have  given  the  plaintiff  costs. 


HOLLSTT  V.  EMBQUIST. 


M.R. 
July 

Praeliee  —  Ityunetum  —  Affidavit  of 
MerilM. 

Upon  M  apj^ieiaitM  /or  an  injunction  to 
rutrain  proceedings  at  taw,  an  affidavit  of 
aerils  must  he  made  by  the  plaintiff,  though 
he  had  no  personal  knowledge  of  the  facte 
Mtated  in  Mc  bilL  An  affidavit  by  the  aoUei- 
tor,  toho  had  inveetiy^ed  the  ca««,  w  not 
eofficient. 

Mollett,  the  plaintiff,  was  the  consignee 
of  five  casks  of  gold,  valued  at  40,0002. ; 
they  were  shipped  on  board  the  Eagle, 
bound  from  Cronstadt  to  Hull.  On  the  5th 
of  November  the  ship  was  wrecked  on  the 
island  of  Gottland.  Through  the  aid  of 
Mr.  Thompson,  the  leader  of  a  body  of 
men  who  employ  themselves  in  giving 
atsistaiLce  to  ships  in  distress  and  in  saving 
vrecka,  the  gold  was  brought  on  shore, 
and,  aubsequently,  forwarded  to  England 
by  Enequist,  who  is  the  Bridsh  Vice  Con- 
sul, and  Lloyd's  agent,  at  Gottland,  with  a 
claim  of  4,0002.,  alleged  to  have  been  paid 
to  Mr,  Thompson,  under  an  agreement 
made  between  them  in  respect  of  the  sal- 
vage of  the  gold  ;  he  also  added  the  amount 
of  his  charges  and  commission.  The  plain- 
tiff declined  to  pay  the  amount  until  after 


the  claim  made  by  Mr.  Knequiat  had  been 
investigated,  H^however,,^invested5,l20/. 
in  the  joint  names  of  himself  and  the 
defendants,  Messrs.  Rew  &  Quincey,  to 
whom  Enequist  had  consigned  the  gold, 
with  instructions  to  deliver  the  same  to 
the  plaintiff  on  payment  or  acceptance  of 
his  draft  of  the  amount  claimed. 

The  plaintiff  instructed  his  solicitors  to 
investigate  the  claim,  and  they,  after  ex- 
amining the  parties  on  board  the  Eagle  at 
the  time  of  the  wreek,  and  ascertaining 
what  services  were  rendered  towards  the 
salvage,  advised  the  plaintiff  that  he  had  a 
defence  to  the  claim. 

Mr.  Enequist  afterwards  brought  an  ac- 
tion gainst  the  plaintiff  for  the  4,678/., 
which  comprised  the  sum  paid  for  salvage 
and  also  his  chaises  for  watching,  carriage, 
and  safe-keeping  of  the  gold,  and  for  aver- 
age charges,  commission,  and  forwarding 
the  gold  to  London. 

The  plaintiff  then  filed  this  bill  against 
the  defendant,  to  obtain  a  discovery  of  the 
facts  attending  the  salvage,  and  to  restrain 
Mr.  Enequist  irom  proceeding  with  the 
action. 

The  defendant  put  in  an  answer  to  the 
bill,  and,  on  the  2ttth  of  June  last,  excep- 
tions were  taken  to  its  insufficiency,  some 
of  which  were  allowed. 

The  solicitor  then  made  an  affidavit  of 
merits ;  and,  upon  this,  the  plaintiff  moved 
for  an  injunction  to  restrain  the  defendant 
from  proceeding  with  the  action. 

Mr,  R.  Palmer  and  Mr.  Druce,  in  sup- 
port of  the  application. 

Mr.  Selagn  and  Mr.  Piggott. — The  plain- 
tiff, by  the  15  &  16  Vict.  c.  86.  s.  58,  is 
required  to  verify  the  allegations  in  the  bill, 
stating  that  he  believed  the  discovery  to 
be  obtained  by  the  further  answer  was 
material.— 

Looell  V.  Galloway,  17  Beav.  1. 
Senior  v.  Priichardt  16  Ibid.  473. 

Mr.  Druce,  in  reply. — It  was  impossible 
for  the  plaintiff,  uuder  the  circumstances, 
to  make  an  affidavit  of  the  truth  of  the 
facts.  He  was  without  any  personal  know- 
ledge ;  the  solicitor  who  had  investigated 
the  facts  had  made  an  affidavit ;  the  prac- 
tice, therefore,  established  by  the  late 
statute  was  substantially  complied  with. 
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The  Mastbk  op  the  Rolls.— The  plain- 
tiff might  htTe  made  an  affidavitf  Teritying 
siteh  of  the  fiwtt  u  were  within  his  kiu>w- 
ledge ;  he  might  also  have  stated  on  oath 
his  belief  as  to  the  truth  of  those  state- 
ments, which  rested  on  the  information  of 
others.  Without  such  an  affidavit  it  is 
impossible  to  grant  an  injunction ;  I  must, 
therefore,  refuse  the  motion,  and  I  shall 
make  the  costs  of  the  defendant  ooets  in 
the  cause. 


TAYLOR  0.  MOOa. 


Stuart 
July 

AdminiMtration — Co^-^Undupoted 

A  tetialer,  fiy  hi»  w(i^  dineted  hit  e«Mii- 
Isri  to  fay  tommch  of  higreiiehary  penonal 
9ttate  tu  theg  could  by  lav  ditpou  of  for 
charitable  purposes  to  the  Lincoln  Peniteml 
Female  Home,  and  made  no  further  dtMjioti- 
lion  of  such  reeiduary  pertonal  ettaie  :— 
Held,  that  the  eoits  of  a  tuit  to  administer 
the  testator's  estate  ought  to  he  paid  out  of 
the  retiduary  pertonal  estate^  inapplicable 
hy  law  to  the  payment  of  the  legacy  to  the 
charity,  and,  eonsequenify,  Mitdieposed  of  by 
the  will. 

This  suit  was  for  the  administration  of 
tiie  estate  of  a  testator  who,  aftor  bequeath- 
ing a  legacy,  gave  by  his  will  all  his  per- 
sonal estate  to  his  executors,  to  collect  and 
get  in  the  same,  and  thereout  to  pay  his 
debts,  funeral  and  testamentary  expenses 
and  legacy,  and  then  to  pay  so  much  as 
Uiey  could  by  law  dispose  of  for  charitable 
purposes  to  the  Lincoln  Penitent  Female 
Home.  The  testator  did  not  make  any 
further  disposition  of  his  personal  estate. 

The  question  in  the  suit  was,  out  of  what 
fund  the  costs  ought  to  be  paid,  wbetiier 
pro  raid  out  of  the  puro  and  impnn  per- 
sonid  est^  or  out  of  the  impure  personal 
estate  alone.  * 

Mr.  Amphlett  and  Mr.  JVa2der,  for  the 
nexb-of-kin,  contended,  that  tiie  Court 
was  deiding  with  a  gennal  residue,  a  por- 
tion of  which,  viz.  the  pure  part,  was  be- 
queathed to  a  charity,  the  other  portion 
being  undisposed  of;  and  that  the  costs 
ought  to  be  paid  pro  raid  out  of  both  por- 
tions of  the  letidne.  They  submitted  that 


tiie  drcumstance  that  part  of  the  lendac 
was  unduposed  of  did  not  affiset  the  rale 
that  the  whole  veridne  was  to  bear  du 
eosts. 

Eyre  v.  Martden,  4  MyL  ft  Cr.  tSl; 

S.C.  7  Law  J.  Rep.  (ii.8.)Chane.330. 
Nisbett  T.  Murray,  5  Ves.  149. 
Mr,  Hallett,  for  the  charity,  eontii,  con- 
tended, that  the  costs  ought  to  be  tbiom 
upon  the  residue  undisposed  oj^  alons— 
HomseY,  Chapman{l'), 

Stvart,  V.C.  said,  that  the  present  mi 
a  case  in  which  part  of  the  residue  was  no- 
disposed  of,  and  that  the  nndiiposed  of 
residue  ought  to  bear  the  costs  of  the  laiL 
He  thought  that  the  costs  of  the  suit  ought 
to  be  paid  ont  of  the  impure  peraonal  estate, 
which,  being  undisposed  o(  doToIved  upoa 
the  next^-kin,  and  limt  the  pure  persMial 
estate  bequeathed  to  the  charity  onglit  not 
to  bear  any  part  of  the  costs. 


) 


BAILIT  V.  DUHXSUEY. 


KlHDBBSLXTjV.  C. 

Aug.  2. 

Practice — 15  ^  16  Viet.  e.  86.  i.  20. 
—Production  nf  Document*  —  Voluntarii 
Answer, 

A  wff  mueommemeedbybilitowkidkm 
nOerroyaleries  were  filed  and  ma  amswtr  was 
required.  The  defendant  obtmimed  leave  ts 
file  a  voluntary  answer,  and  mooed,  b^ore 
putting  in  such  answer,  that  the  plaii^f 
might  be  ordered  to  produce  doeuimmU  :— 
Held,  that  as  no  discovery  wm*  prayed  by 
the  bin  and  no  answer  reqidred,  the  cts^sn- 
damt  was  entitled  to  the  eider* 

.This  suit  was  commenced  by  bill,  to 
which  no  Mtswer  was  required  aad  as 
interrogiUoiies  were  filed.  The  defendant 
appeaxwd  on  the  18th  of  July  1858. 

On  the  24th  of  the  same  numth  aa  older 
was  made  in  chambers,  upon  sommons 
taken  out  by  the  defendant  that  the  defen- 
dant might  be  at  lib«ty  to  file  a  Tolnutuy 
answer,  and  a  month's  time  was  given  fiv 
the  purpose  ;  the  defendant  tlien  took  out 
a  summons  in  chambers  for  production  of 
documents  by  the  plaintiff,  and  an  order 

(1)  4yss.541 
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Ar  prodnodon  wts  made  aeeordingly  by 
tha  chief  derk  on  the  Slst  of  July. 

Mr.  Bovill  now  moved  to  discharge  that 
order,  on  the  ground  that  it  wai  contrary 
to  the  provisions  of  the  Chancery  Amend- 
ment Act,  15  &  16  Vict.  c.  86.  i.  20.  The 
words  of  that  section  vere :  "  It  ahall  be 
lawful  for  the  Court,  upon  the  application 
of  any  defendant  in  any  suit,  whether  com- 
neneed  by  bill  or  by  claim,  (but  as  to  suits 
commenced  by  bill  where  the  defendant  is 
leqaired  to  aniwar  the  plaintiff^s  bill,  not 
■  util  after  he  haa  patjnafull  andsuffleient 
answer  to  Ui«  bill,  unleaa  the  Court  shall 
make  any  order  to  the  contrary,)  to  make 
an  order  for  the  production  by  the  plaintiff 
in  such  suit,  on  oath,  of  such  of  the  docu- 
ments in  his  possession  or  power  relating  to 
the  matters  in  question  in  the  suit  as  the 
Court  shall  think  right,  and  the  Court 
may  deal  with  such  documents  when  pro- 
duced in  such  manner  as  shall  appear 
jost"    Under  this  section  no  order  for 
production  could  be  made  upon  ^e  plain- 
tiff until  a  f^ll  and  luffieient  answer  had 
been  pat  in,  and  if  production  wen  allow- 
ed It  waa  erident  that  Uie  defendant  might 
take  advantage  of  the  contents  of  the  docu- 
ments in  the  plaintiff's  possession,  in  order 
to  shape  his  answer  accordingly. 

il#r.  EHii  opposed  the  moti<»  on  behalf 
of  the  d^isndant. 

KiNDERSLBT,  V.C.— If  the  plaintiff  is  in 
possession  of  documents  which  will  shew 
the  truth  of  his  case,  I  do  not  see  why  the 
defendant  maynot  have  prodnctiosiof  them. 
The  sj^rit  of  Uie  Chancery  Ammdraent  Act 
with  Kspeet  to  such  eases  is,  that  where  a 
defendant  it  required  to  give  discovery  he 
shall  not  have  the  benelt  of  an  order  for 
prodnction  of  documents  by  the  plaintiff 
until  that  discovery  is  given ;  but  where 
there  is  no  discovery  required,  as  in  this 
ease,  there  is  no  reason  why  the  d^endant 
should  not  have  production.  The  lan- 
guage is,  where  the  defendant  is  required 
to  answer  he  shall  not  have  production 
votil  he  has  put  in  a  full  and  sufficient 
answer ;  bnt  here  no  answer  was  required, 
and  the  secdon  does  not  apply  to  the  case 
of  a  Toluntafy  answer.  The  plaintiff  did 
not  aak  for  discovery,  neither  did  be  call 

Vnr  Sbmbs,  XXVII.— Cbim. 


upon  the  defendant  fbr  an  answer,  but  it 
was  the  defendant  who  required  and  ob- 
tained leave  to  give  the  plaintiff  an  answer. 
This  is  not  a  contravention  of  either  the 
language  or  the  spirit  of  the  act.  The 
defendant  comes  forward  to  combat  the 
plaintiff  and  make  a  statement  by  way  of 
answet^  and  that  does  not  come  within  the 
section  referred  to,  nor  is  it  contrary  to  the 
spirit  of  the  act.  The  motion  roust,  there- 
fore, be  refiised. 


M.R.     7  DOFAUR  V.  THI  PHOFESSIOKAL 
July  9.    3     LIFE  ASSURANCE  COUPANT. 

Imurance  on  Lives — For/nture  of  PoUejf 
— Suicide — Assignment, 

A  poliep  of  as$uranee  contained  a  proviso 
that  in  case  the  assured  should  commit  sui- 
cide the  policy  should  be  cancelled  by  the 
return  of  the  premiums,  except  the  policy 
should  have  been  legally  assigned :— Held, 
that  the  policy  was  forfeited^  though  the 
assured  committed  iuteide  while  i»  an  un- 
sound stale  of  mind. 

Held,  flifo,  that  a  deposit  of  the  poliey 
by  the  assured^  as  a  security  for  monies 
advanced,  amounted  to  a  legal  au^nment 
within  the  meaning  of  the  policy. 

The  Professional  Life  Assurance  Com- 
pany, by  a  policy,  dated  the  3rd  of  March 
1851,  assured  the  life  of  James  Laird,  then 
of  Ireland  Island,  Bermuda,  a  surgeon 
in  the  Royal  Navy,  on  his  own  proposal, 
in  the  sum  of  SOOt. 

The  policy  inter  alia  provided  "that  if 
the  assured  shall,  dnrhig  tbe  continuance  of 
tliii  policy,  go  beyond  the  limits  of  Europe, 
and  die  on  Uie  high  aeaa  (except  in  time 
of  peace  in  passing  or  repassing  by  land 
or  sea,  in  decked  or  steam  vessels  from 
one  part  of  Europe  to  another,  or  to  or 
from  Canada,  Nova  Scotia,  New  Bruns- 
wick, Australasia,  Bermuda,  Madeira,  Cape 
of  Good  Hope,  or  Prince  Edward's  Island, 
or  to  or  from  any  port  or  ports  of  Great 
Britain,  inclusive),  or  being  or  becoming 
a  military  or  naval  man,  shall  enter  into 
actual  service,  without  the  licence  of  the 
board  of  directors  previously  obtained,  or 
shall  commit  suicide,  or  die  by  duelling 
or  tlie  hands  itf' justice  (when  the  policy 
0H 
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policiei  thall  be  cancelled  hy  the  return 
of  the  pxemiomt,  except  the  policy  ihall 
hare  been  legally  auigned),  this  policy 
■hall  be  void,  and  all  monies  pud  in  reipect 
thereof  shall  be  forfeited  to  the  company." 
It  also  contained  a  declaraUon  that  the 
same  was  indisputable,  except  in  case  of 
personation. 

On  the  2nd  of  April  1853,  James  Laird, 
being  indebted  to  the  plainUff,  Frederick 
Dufaur,  deposited  the  policy  with  him,  as 
a  security  for  all  monies  then  due,  and 
which  at  any  time  thereafter  might  become 
due  to  him  on  a  balance  of  accounts.  No 
notice  of  any  assignment  or  equitable  de- 
posit of  the  policy  was  ever  made  to  the 
company. 

On  the  SOtb  of  January  1857  J.  Laird 
died  intestate,  and  upon  an  inquisition  held, 
the  jury,  on  view  of  the  body,  found 
"  That  J.  Laird,  not  being  of  sound  mind, 
memory  or  understanding,  but  lunatic  or 
distracted,  did  hang,  strangle  and  suffi>- 
cate  himself." 

The  policy,  from  the  day  of  the  deposit 
to  the  death  of  J.  Laird,  had  remained  in 
the  custody  of  the  plaintiff^  who,  as  the 
agent  of  J.  Laird,  had  received  his  pay  and 
made  advances  and  payments  to  him  and 
on  his  account;  he  had,  moreover,  paid 
all  the  premiums  which  became  due,  for 
keeping  the  policy  on  foot;  and  upon  a 
balance  of  accounts  a  sum  of  IfS^,  8f.  7d. 
remained  due  to  him.  F.  Dufaur  took  out 
letters  of  administration  to  the  estate  of  J. 
Laird,  and  applied  to  the  company  for  the 
payment  of  the  full  amount  of  the  policy 
on  the  ground  that  J.  Laird,  being  lunatic 
and  distracted,  did  not  commit  suicide 
within  the  meaning  of  the  policy  ;  should 
this  be  refused,  he  asked  for  the  amount 
due  to  him  as  an  equitable  mOTtgagee  of 
the  policy. 

The  company,  however,  insisted  that 
Mr.  Laird  committed  suicide,  and  that  no 
clum  could  be  made  upon  th«n.  They 
also  refused  to  recognise  the  claim  of  the 
pl^ntiff,  on  the  ground  that  they  had 
received  no  notice  of  any  assignment  or 
equitable  deposit  during  the  lifetime  of  the 
deceased  ;  but  they  stated  that  they  were 
prepared  to  repay  the  amount  of  premiums 
received  on  a  due  surrender  of  the  policy. 

F.  Dufaur  then  filed  this  bill,  and  now 
sought  to  obtain  payment  of  the  fiill  amount 


of  the  policy.  The  bill,  however,  only 
prayed  for  an  account  and  payment  b;  tbs 
company  of  what  was  due  to  the  plsintiff, 
for  principal  and  interest,  on  a  balance  of 
the  account  between  him  and  S,  Lsird, 
and  for  general  ielie£ 

Mr.  R.  Palmer  and  Afr.  /.  S.  Godfrey, 
for  the  plaintiff.  —  Death  overtook  the 
plaintiff  while  in  an  unsound  state  of  mind, 
but  though  it  was  caused  by  his  unconsn* 
ous  act,  still  it  was  not  suicide  withio  the 
meaning  of  the  words  of  the  policy.  But, 
assuming  it  to  be  void,  still  the  plaintiff 
was  entitled  to  the  amount  due  to  him  oi 
the  security  made  by  the  depout  of  the 

pollCTt— 

Dormajf  v.  Borrodaile,  10  Bear.  395, 

842;  a.  c.  16  Law  J.  Bep.  (h.s.) 

Cbanc.  S37. 
CUJl  V.  Schaabe,  3  Com.  B.  Rep.  437; 

B.  c.  2  Car.  &  K.  134;  17  Law  J. 

Rep.  (n.s.)  CP.  2. 
Borrodaile  v.  Hunter,  5  Man.  &  0. 

639 ;  s.  c.  5  Sc.  N.S.  418 ;  12  Law 

J.  Rep.  (n.s.)  CP.  225. 
Cook  V.  Black,  1  Hare,  390  ;  s.  e.  11 

Law  J.  Rep.  (n.s.)  Cbanc.  268. 
The  Amicable  Life  Assurance  0§iee  t. 

BoUand,  4  Bligh,  N.S.  194. 

The  Master  of  the  Roixb.— After  the 
cases  which  have  been  cited,  I  can  ctaoe  to 
no  other  conclusion  than  that  the  auared 
committed  suicide ;  they  clearly  decide 
that  the  state  of  mind  of  the  party  was 
immaterial.  Suicide  could  not  be  di>- 
tinguished  from  dying  by  his  own  hands; 
I  must,  therefore,  consider  the  policy  sa 
forfeited,  but  I  will  hear  the  case  on  the 
question  of  assignment. 

Mr,  W,  Cooper,  for  the  company.— 
No  clum  could  be  implied  against  the  eoin> 
pany,  contrary  to  tibe  proviso  in  the  policy. 
No  asB^ment  had  been  ntade.  No  notice 
had  been  given ;  and  no  claim  eonld  ariw 
against  the  company  by  a  transaction  to 
which  they  were  neither  party  nor  pri'V' 
The  possession  of  the  policy,  however,  was 
full  notice  to  the  holder  that  possesuon 
alone  gave  no  security  or  lien— 6>6s«i  t* 

(1)  7Mee.ftW.ffM;  s.c  10  Law  J. 
Ezeli.  219. 
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The  Master  of  thk  Rolls,  —  The 
pbioUff's  cose  seemi  scarcely  to  be  dis- 
puted on  the  provision  in  the  policy. 
Whether  the  policy  has  been  legally  as- 
signed depends  upon  the  meaning  to  be 
ginn  to  the  word  **  legally."   This,  how. 
em,  must  be  constrned  most  strongly 
agiinst  tbe  office,  as  they  inserted  it  for 
their  own  protection.    At  law  a  policy 
ctnaot  be  assigned  to  any  one  but  the 
Crown.    The  word  "  legally,'*  however, 
ii  used  as  opposed  to  the  rule  of  law ;  it 
does  not  seem  to  express  the  meaning  in- 
tended to  be  put  npon  it  by  the  company; 
neither  can  it  be  used  in  a  legal  sense  in 
eoQtradifltinetion  to  equity.     The  word 
"  legal,"  however,  is  frequently  used  in 
these  courts  in  a  technical  sense,  as  opposed 
to  eqniuble.  But  then  it  is  generally  used 
SI  equivalent  to  somethiug  whieh  the  law 
as  administered  in  courts  of  law  and  equity 
vill  recognize.    These  Courts,  however, 
nie  tbe  word  ''legal"  in  speaking  of  a 
1^;&1  right  as  opposed  to  an  equitable  right, 
bat  that  is  not  its  meaning  in  familiar  dis- 
eourse ;  and  whoever  prepared  this  proviso 
used  the  word  not  ina  technical  sense,  butas 
meaning  that  the  policy  should  be  validly 
and  effectually  assigned.   Evidence,  there- 
fore, may  be  gone  into  to  determine  whether 
this  has  been  done  or  not,  and  in  this  case 
it  has  not  been  gone  into,  but  the  fact  of  the 
policy  being  deposited  with  the  phdntiff  aa 
a  security  for  advances  mado  by  him,  for 
the  benefit  of  the  assured,  has  not  been 
disputed.    It  vras  therefore  validly  and 
effectually  assigned,  and  the  plaintiff  is 
entitled  to  an  accountof  what  is  due  to  him 
for  principal  and  interest  in  respect  of  such 
advances,  upon  a  balance  of  accounts,  not. 
exceeding  tbe  amount  of  the  policy,  and 
the  defendants  must  pay  what  is  so  found 
due,  together  with  tim  costs  of  the  suit. 


M.R.  "\ 

1857.  f 
Feb.  11.12,  f 
March  37.  J 

Company— Dtreeton—ConeuTrent  Lia* 
Ulities  of  Shareholders. 

A  creditor  obtained  (i  judgment  against  n 
eompamf  hy  d^auU;  he  then  proeaeded  mt 


law  against  several  of  the  thareholderay 
among  whom  woe  the  plaintiff,  individuallg; 
firom  some  he  obtained  various  euma  of 
monegt  from  others  nothing.  Upon  this  biti 
heii^  filed  for  an  injunction  to  restrain  the 
proceedings  at  2iw, — Held,  that  the  plaintiff, 
as  he  had  not  prov^  either jframd  or  eoUmsion, 
could  not  quettion  the  debt^  or  the  validity 
of  the  ju^meni  at  law  ;  thai  a  tradeeman 
employed  by  the  directors  of  a  company  was 
not  bound  to  inquire  whether  they  were 
acting  ultra  vires  ;  that  the  creditor  was 
bound  to  give  credit  to  the  shareholder  for 
the  sums  received  from  the  others,  but  that 
this  Court  would  not  direct  any  account  of 
such  monies,  or  of  the  payments  made  out 
of  them  in  satisfaction  of  costs  of  proeeedings 
against  shareholders^  from  whom  nothing 
was  Stained  {I), 

The  hill  in  this  ease  was  filed,  by  Mr. 
Oreen,  one  of  the  shareholdera  of  the  Kil- 
kenny and  Great  Southern  Railway  Com- 
pany, praying  for  an  injunction  to  restnun 
tbe  defendant,  Charles  Nixon,  who  had 
recovered  a  judgment  against  tbe  company* 
firom  proceeding  in  the  action  against  the 
plaintiff  by  sei.  fa. 

The  company  was  incorporated  by  the 
9  &  10  Vict.  c.  ccclx.  The  compulsory 
powers  to  take  land  expired  in  1851.  At 
that  time  no  land  had  been  purchased,  and 
the  power  of  completing  the  railway  ex- 
pired in  1855,  by  effluxion  of  time. 

In  185S  an  application  was  made  to 
parliament  to  extend  the  time,  and  to 
authorize  a  deviation  in  the  line  of  nulway. 

The  defendant,  C.  Nixon,  was  employed 
as  engineer  by  the  directors,  and  an  agree- 
ment was  entered  into  between  them,  fixing 
the  remuneration  he  was  to  receive,  whe* 
tber  the  application  failed  orwas  successful. 
The  first  application  to  parliament  failed. 

In  1854,  a  second  application  was 
made,  but  this  bill  was  withdrawn  in 
March  in  the  same  year.  The  directors 
immediately  afterwards  made  a  call  of  10s. 
per  share  upon  the  shareholders.  Mr. 
Nixon  then  m^e  several  applications  to  tho 
directors  for  payment  of  his  demand,  and 
not  being  paid  he  commenced  an  action 
against  the  company,  on  the  4th  of  April 
]  855.    The  directors  made  no  defence  ta 

(1)  Nixm  p.  Brownloir,  26  Law  J,  Rep.(N.s^ 
Ex^  12, 27S. 
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the  aetkm,  and  judgment  was  entered  up 
by  definlt.  on  the  26tfa  of  April  1855*  for 
5051.  debt,  and  91.  St.  coat*.  Under  a 
fi.  fa.  an  execution  vaa  israed  againat  the 
companj,  and  a  retara  waa  made  of  mUa 
bona. 

On  the  23rd  of  May  following,  the 
defendant  Nixon  caused  to  be  served  on 
the  plaintiff'  notice,  not  only  Af  the  judg- 
nieot,  but  also  of  an  application  for  a  rule 
RMi,  to  shew  cause  why  judgment  should 
not  be  entered  up  against  him  as  a  share- 
holder in  the  company.  Go  the  same  day 
the  plaintiff  paid  his  call  and  transferred 
his  shares,  hut  as  the  call  waa  not  pud  or 
the  transfer  r^;iatered  nntil  after  the  rvle 
tusi  had  been  obtained,  the  Court  of  Ex- 
ehequer  held  that  Mr.  Nixon,  the  plaintiff 
at  law,  was  not  debarred  from  proceeding 
againat  Mr.  Oreen,  the  plaintiff  in  this 
suit. 

On  the  26th  of  May  Mr.  Green  obtained 
a  rule  niwiy  calling  on  Mr.  Nixon  to  shew 
cause  why  the  judgment  should  not  be  set 
aside. 

On  the  9th  of  June  1855  the  matter 
came  on  to  be  heard  before  the  Court  of 
Exchequer,  when  the  plaintiff,  Mr.  Green, 
contended  that  the  directors  had  no  power 
to  hind  the  shareholders,  and  that  the 
defendant,  Mr.  Nixon,  eould  not  leaoTer 
against  the  company.  He  also  contended 
that  the  judgment  obtained  by  Mr.  Nixon 
was  fraudulently  and  collusirely  obtained. 
The  Court,  however,  discbai^ed  the  rule 
of  the  plaintiff,  and  made  the  rule  of  Mr. 
Nixon  absolute. 

On  the  3rd  of  July  1855  a  declaration 
in  tei.fa.  was  served  on  Mr.  Green,  and 
on  the  3  Ist  of  July  he  pleaded  three  pleas : 
first,  that  he  was  not  a  shareholder  of  the 
company  at  the  time  of  serving  the  writ 
of  set. /a.,  and  thirdly,  that  he  waa  not  a 
shareholder  when  the  rmle  was  made  abso- 
lute. The  second  ]^ea  was  as  fbllowi < 
Hat  the  said  C.  Nixon  ought  not  to  have 
exeention  against  him,  because  the  action 
in  which  the  sud  judgment  was  so  reco- 
vered was  brought  for  or  in  respect  of  a 
demand  for  or  in  respect  of  which  be  was 
not,  nor  was  the  said  company,  by  law 
liable,  as  he  and  the  said  directors  for  the 
time  being  of  the  said  company  well  knew 
at  the  commencement  of  the  action.  And 
the  defendant  says  that  the  director!  did, 


on  the  day  and  year  in  the  declaration  in 
that  behalf  alleged,  frandnlently  and  de- 
ceitfully, and  by  connivanoa  with  him, 
suffer  and  allow  the  said  jn^mcfnt  to 
be  recovered,  and  he  did  fSbam  teeawvt  tbs 
same  agunst  the  aaid  company,  in  order  and 
with  the  intent  and  purpose  that  he  might 
thereupon  proceed  against  the  plaintiff  as 
a  fraudulent  shareholder  of  the  company, 
and  might  obtun  payment  of  the  amount 
of  such  judgment  from  the  plaintiff.  The 
plaintiff  at  law  demurred  to  Uie  firat  aod 
third  of  these  pleas,  and,  on  the  16th  of 
January  1856,  the  demurrer  was  allowed. 

-  On  the  I8th  of  January  1856  notiee  of 
trial  waa  ^ven,  and  an  onler  waa  obtained 
to  try  it     a  apeeial  yaxj. 

On  the  S9tb  of  January  1856  Mr.  Green 
filed  the  pteaent  bill  agidnst  the  company, 
and  against  Messrs.  Anderson  and  Hulse, 
and  he  stated  that  Mr.  Nixon  had  re- 
covered much  more  than  was  due  to  him 
upon  the  special  agreement,  that  the  judg- 
ment had  been  obtained  by  fraud  aod 
collusion,  and  that  the  directors  bad 
allowed  the  judgment  to  be  obtained  by 
default,  without  any  investigation  of  Mr. 
Nixon's  claims,  in  order  that  it  mi^t  be 
used  to  compel  the  payment  of  calls,  which 
were  at  that  time  dilated,  in  a  suit  of 
Horn  T.  ike  Kilkenny  Reiimay  Compowf 
(2).  He  then  said  that  the  judgment  was 
not  binding  in  equity,  either  upon  the  com- 
pany, or  himself,  or  the  shareholders,  ss 
they  were  no  parties  to  the  proceedings,  but 
that  notwithstanding  he  had  by  proceeding 
at  law  recovered  considerable  sums  of 
money,  for  debt  and  costs,  and  that  if  any- 
tliing  was  due  on  the  judgmoit  itwasveiy 
little. 

The  bill  then  prayed  that  the  defendant 
might  be  restrained  from  further  prooeed- 
ing  at  law.  It  also  prayed  for  a  declaration 
that  Mr.  Nixon  haid  no  right  to  recover 
anything  upon  the  judgment  from  the 
plaintiff.  He  also  prayed  for  all  proper 
accounts  of  what,  if  anything,  was  due  to 
Mr.  Nixon,  and  that,  if  anything  sbonld 
be  found  due,  the  plaintiff  might  be  in- 
demnified by  the  company,  and,  if  neces- 
sary, by  George  Anderson  and  Cbaries 
Hulse,  the  acting  directors  of  the  company, 
personalty, 

(S)  IXayftJ.SW;  s.  c  21  Law  J.  Rep.  <l.s.) 
Chsnc;241. 
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Iq  April  lSfi6ui  Injunction  wugrmntod 
to  mtnin  furUier  proceeding!  at  law  until 
the  hearing,  and  Uie  eaaie  now  came  ou 

upon  a  motion  for  a  decree. 

Mr.  R.  Palmer  and  Mr.  Amphlettt  for 
the  plaintiff. — The  directors  had  no  antho* 
rity  to  apply  to  parliament  for  an  extension 
of  the  line.  It  waa  neither  sanctioned  by 
the  act  nor  by  the  company,  and  Mr.  Nixon 
when  he  entered  into  the  agreement  with 
the  directors  waa  aware  tiiat  they  had  no 
power  to  incur  any  anch  expentei.  He 
was,  therefore,  a  party  to  the  committal  of 
a  breach  of  truit.  Courta  of  law  would 
lemedy  a  legal  fraud,  but  in  thia  caae 
equity  alone  could  interfere  and  it  could 
make  the  judgment  at  law  subGerrient  to 
iu  jurisdiction,  especially  as  new  facta 
were  brought  to  Uie  attention  of  this 
Coart.  Mr.  Nixon  also  was  bound  to 
account  for  the  sums  he  had  received,  the 
produce  of  actions  against  other  share- 
holders ;  they  were  applicable  only  to  the 
debt.  It  waa  a  strange  doctrine  that  per- 
mitted a  creditor  to  attach  individual  share* 
holdera  of  a  company  through  a  judg- 
ment obtained  i^inst  the  directors  \  and 
it  would  be  atill  more  strange  if  creditors 
were  allowed  to  sue  inaolvent  shareholders 
and  make  thoae  who  were  solvent  pay  the 
eoats  of  those  whom  he  had  ineffectually 
sued :  it  would,  in  effect,  be  giving  a  pre- 
mium to  sue  paupers : — 

^ore  V.  ike  Grand  /utuUion  Water- 
works Cmnpanjf,  2  Russ.  &  M.  470 ; 

B.C.  9  Law  J.  Rep.  Chute.  169. 
Munt  V.  the  Skrmahury  Ra^ay  Com- 

faay.  Id  Bear.  1 ;  s.  c.  SO  I^aw  J. 

Rep.  (n.s.)  Chanc.  169. 
Stevens  v.  the  Semth  Devon  Rmlway 

Company^  Ibid.  48  ;  a.  e.  SO  Law  J. 

Rep.  (m.b.)  Chane.  401. 
The  Great  Western  Railway  Company 

T.  Rntkout,  5  De  Gez  &  Sm.  290. 
The  Attorney  General  v.  the  Guardians 

of  Southampton,  17  Sim.  6;  s.  c.  18 

Law  S.  Rep.  (n.s.)  Chanc.  393. 
The  Attorney  General  v.  the  Mayor  of 

Wigan,  Kay,  868 ;  a.  c.  33  Law  J. 

Rep.  (n.s.)  Chanc.  429 ;  5  De  Gex, 

M.  &  O.  52. 
The  AUomey  Qenerai  t.  the  Corpora- 

Km  of  Norwich,  10  Sim.-  SS5 ;  s.  e. 

SI  Law  J.  Rep.  (h.8.)  Chanc.  189. 


The  Attorney  General  v.  Andrews,  3 
Mac.  ft  O.  S35 ;  s.  c.  8  Hall  &  Tw. 
431 ;  19  Law  J.  Rep.  (h.8.)  Chanc. 
107. 

Philipson  T.  Lord  Egremont,  6  Q.B, 
Rep.  587 ;  a.  c.  14  Law  J.  Rep.  (n.s.) 
Q.B.  25. 

Taylor  v.  Hughes,  2  Jo.  &  Lat.  24. 

Bargate  t.  Shortridget  5  H.L.  Cas. 
297 ;  B.  c.  24  Law  J.  Rep.  (n.s.) 
Chanc.  457 :  and  nom.  Shortridge 
T.  Bosanquet,  16  Beav.  84 ;  22  Law 
J.  Rep.  (M.8.)  Chanc.  48. 

Mr.  Lloyd  and  Mr.  PiygoU^tot  C.  Nixon. 
—Neither  fraud  nw  collusion  was  proved. 
Mr.  Nixon  waa  a  creditor  of  the  company, 
and,  as  such,  he  had  obtained  the  judgment 
at  law.  This  Court  would  consider  that 
was  rightly  obtained,  and  would  not  quea- 
tion  it  in  this  suit. 

Mr.  FoUett  and  Mr.  Surrage,  for  tlie 
company  and  Messrs.  Anderson  and  Hulse, 
referred  to  Rowley  v.  Adam  (3). 

Mr.  Amphlettt  i&  nply. 

The  Ma8TEH  at  the  Rolls. — I  have 
to  eonaider  whether  a  judgment  against  ths 
company  can  be  tnated  in  thia  court  dif- 
ferently than  at  Iaw»  PhiUpson  v.  Lord 
Egremont  establishes  that  such  a  judgment 
as  this  may  be  disputed  at  law  in  an  actiou 
of  sci.  fa.y  on  the  ground  of  fraud,  and 
that  fraud,  if  established,  will  vitiate  it. 
In  all  courts  fraud  is  the  same,  but  such 
expressions  as  constructive  fraud  are  inac- 
curate. Judges  may,  no  doubt,  differ  aa 
to  what  precisely  constitutes  fraud ;  and, 
without  atteropUng  a  definition,  it  inipliea 
a  wilful  act  on  the  part  of  one  whereby 
another  is  sought  to  be  deprived  by  un- 
justifiable means  of  what  be  is  entitled  to. 
Courts  of  equity  will  sometimes  set  aside 
proceedings  for  fraud  when  Courts  of  law 
will  not.  It  is  difficult  to  distinguish 
definitely  between  that  which  is  considered 
fraud  at  law  and  fraud  in  equity.  In 
Philipson  V.  Lord  Egremont  fraud  whs  held 
to  vitiate  a  judgment.  There  the  defen- 
dant, to  a  declaration  in  *».  /a.,  pleaded 

(S)  4  Hyl.  &  Cr.  634;  s.  e.  0  Lsw  J.  Re^  (h-s.) 
Chu)e.84. 


Digitized  by 


823 


COURTS  OF  CHANCERY: 


[Miw  Sum 


that  tli«  oiiginil  action  was  brought  i^UDit 
the  registoed  officer  for  a  demand,  on 
which  nnther  the  defendant  in  lei.  /a.  nor 
the  packet  company  was  by  law  liable,  ai 
the  plaintiff  at  the  connnencement  of  the 
action  knew  that  the  registered  officer 
fraudulently  and  by  connivance  with  the 
plaintiff  «uffered  the  judgment  to  go  by 
default,  thst  the  plaintiff  might  lue  far 
and  recover  the  amount  againat  the  defen- 
dant in  the  aei.  fa.  In  Taylor  v.  Hughes 
the  action,  though  brought  by  a  creditor, 
was  manifestly  the  action  of  the  company. 
The  plaintiff  had,  many  yean  before,  dis- 
posed of  faia  shares,  but  he  had  been  placed 
on  the  list  of  sharefaolden  by  the  directors, 
and  though  it  was  nominally  the  action  of 
the  creditor,  it  was  in  reality  the  action 
of  the  company.  The  question  in  this  case 
is,  whether  this  was  a  concerted  or  collu- 
sive judgment.  The  bill  says,  that  the 
judgment  was  allowed  to  go  by  default 
upon  some  understanding  and  ^eement 
between  Mr.  Nixon,  the  directors,  the 
solicitors  and  secretary  of  the  company, 
or  some  of  tliem,  that  the  judgment  should 
only  be  made  use  of  to  enforce  payment  of 
over-due  calls  from  the  shareholders.  An 
express  promise  was  accordingly  made  ou 
the  part  of  the  company  to  Mr.  Nixon 
that  any  calls  paid  by  shareholders  in 
consequence  of  proceedings  on  the  judg- 
ment should  be  handed  over  by  the  com- 
pany to  Mr.  Nixon.  It  states,  moreover, 
that  it  was  arranged  or  understood,  that 
Mr.  Nixon  shuuld  not  proceed  on  the 
judgment  against  the  solicitors,  secretary 
or  directors,  all  of  whom  held  shares  in  the 
company.  Then  it  states  that  these  facts 
were  evidenced  by  a  letter  of  Mr.  Nixon  to 
the  solicitor  of  the  company,  dated  the 
32nd  of  May  1855.  The  letter,  however, 
does  not  bear  out  ttiis  allegation  ;  on  the 
oontrary,  it  negatives  the  charge,  which 
rests  on  these  grounds — first,  that,  on  the 
3dth  of  April  1855,  the  directors  deter- 
mined not  to  defend  the  action  ;  secondly, 
on  the  same  day,  they  disqualified  them- 
selves to  act  as  directors,  and  elected  two 
others,  Messrs.  Anderson  and  Hulse,  who 
knew  nothing  about  the  matter,  and  that 
since  then  there  has  not  been  a  sufficient 
number  of  directors  to  form  a  meeting  of 
the  company,  and  also  that  there  was  both 
concert  and  collusion  between  the  directors 


and  Mr*  Nixon  to  make  use  of  the  jndg* 
ment  to  enforce  the  payment  of  calls  fnm 
other  ahareholdna.  Upon  the  first  charge 
of  the  directors  declining  to  defend  the 

action  of  Mr.  Nixon,  there  is  no  evidcDce 
of  concert  or  collusion.    The  dureetors  had 
no  legal  defence  to  the  action.    If  tliey 
had  not,  it  was  not  their  duty  to  defend  it 
and  thereby  increase  the  costs.    No  l^al 
defence  has  been  now  suggested  which 
could  have  been  urged,  except  that  of  the 
illegal  application  of  the  funds  of  the 
company,  and  that  the  defendants  could 
not  successfully  have  averred.    The  solid* 
tora  of  the  company  also  expressly  told  the 
directors  that  they  had  no  defence  to  the 
action.   The  further  evidence  to  provs 
concert  or  collusion  wholly  fails;  the  cor- 
respondence does  not  prove  it;  there  is 
an  express  denial,  and  it  is  disavowed  by 
the  solicitors  of  the  company  and  the 
secretary  in  their  affidavits.    Neither  jSar- 
gate  v.  Shortridge  nor  Taylor  v.  Huyhei 
therefore  applies  to  this  case.  Not  only  is 
there  no  collusion,  but  the  evidence  shews 
that  Uie  action  of  Mr.  Nixon  against  the 
plaintiff  waa  brought,  not  to  aasist  the 
company  at  all,  but  to  obtain  payment  of 
bis  own  debt,  without  any  reference  to  the 
state  of  the  company.    Thia  Court,  there- 
fore, will  not  consider  whether  the  originai 
debt  was  valid,  or   discuss   whether  it 
was  one  which  could  or  could  not  have 
been  successfully  resisted  in  a  court  of 
law  by  the  company.    If  such  a  question 
could  be  gone  into  now,  the  discussion 
would  never  end,  and  the  question  would 
never  be  set  at  rest.    Suppose  an  action 
was  brought  for  goods  sold  and  delivered 
to  the  company  and  a  judgment  obtained, 
and  the  sheriff  on  the  execution  retained 
nulla  bona,  could  one  of  the  ahareholders, 
in  an  action  upon  a  jci.  fa.  dispute  the 
validity  of  the  debt,  or  the  delivery  of  the 
goods,  or  the  price  ?  If  he  could,  it  is  clesr 
that  great  difficulties  might  arise  wheu, 
from  the  subsequent  failure  of  evidence,  or 
the  different  views  which  juries  might  take 
of  the  same  case,  contradictory  decisions 
might  be  come  to ;  the  creditor  mi^t  thus 
succeed  against  some  shareholders,  and 
fail  as  to  othm.    Then  it  is  said,  tiiat  the 
application  to  parliament  was  an  illegal 
use  of  the  funds  of  the  company,  and  that 
the  company  waa  not  established  for  the 
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pnrpotei  sought  by  the  proposed  bill,  and 
that  it  was  obviously  not  within  the  scope 

of  their  trust  or  the  original  act  to  apply 
the  funds  for  that  purpose,  so  the  refusal 
of  the  legislature  to  entertain  the  proposal 
was  eonelasive  proof  that  this  case  was  a 
misapplication  of  the  funds  of  the  company. 
It  is  alleged  that  Mr.  Nixon  was  aware  of 
this  fact,  and  that  as  he  had  knowledge 
that  the  directors  were  applying  the  funds 
tit  the  company  for  an  unauthorized  pur- 
pose, his  claim  could  not  be  enforced,  I 
doDotefmenrin  this  argument.  I  assume, 
fat  the  purpose  of  this  question,  that  the 
directors  had  do  authority  to  apply  the 
faods  of  Uie  company  for  the  purpose  for 
which  Mr.  Nixon  was  employed.  I  do 
not  think  that  persons  employed  by  tho 
directors  of  the  company  can  be  required 
to  iDTestigate  the  objects  for  which  they 
are  employed,  and  to  ascertain  whether 
the  objects  are,  or  are  not,  in  accordance 
with  the  trusts  reposed  in  the  directors  by 
the  deed  or  the  act  of  parliament,  of  both  of 
which  they  had  notice.  If  the  law  waa  that 
they  were  bound  to  make  such  iDvestiga- 
tions  it  would  cripple  the  necessary  powers 
of  the  directors  of  any  company  to  em- 
ploy tradesmen,  nor  would  tradesmen 
eater  into  any  contract  with  directors  at 
the  risk  of  its  being  void  as  regarded  tlie 
shareholders  if  the  goods  furnished  were 
not  within  the  act  of  parliament,  of  which, 
without  hBTing  seen  it,  the  tradesmen  must 
be  held  to  have  had  notice.  If  that  were 
•0,  a  person  employed  by  directors  would 
become  invoWed  in  all  the  intricacies  re- 
speeting  notice,  and  a  casual  cooTcrsation, 
which  he  considered  immaterial,  might  in- 
ToWe  him  in  the  eonseqnenees  of  notice 
ti  the  purposes  and  objects  for  which  the 
money  and  goods  were  intended  to  be 
applied.  The  principle  upon  which  this 
Coort  grants  injunctions  to  restrain  direc- 
tors from  pursuing  objects  at  variance  with 
the  original  scope  of  the  company  would 
■eem  to  imply  that  they  would  bind  the 
assets  and  the  shareholders  of  the  com- 
pany, and  it  is  this  which  gives  the  share- 
holder so  strong  an  interest  to  prevent  the 
directors  from  misapplying  the  funds  of 
the  company.  It  is  also  by  no  means 
clear  that  Mr.  Nixon  could  be  held  to  have 
had  notice.    In  The  Grwl  fVertmt  RaiU 


way  Cemptmy  r.  AssAoal  the  proposition 
laid  down  was,  that  an  application  by 
directors  to  parliament  does  not  necessarily 
give  notice  that  there  was  an  intention  to 
apply  the  funds  of  the  company  impro- 
perly. At  all  events,  the  objection,  if  at 
all,  could  never  he  urged  at  law  in  an 
objection  to  the  validity  of  the  judgment, 
and  if  it  would  not  prevail  there,  it  would 
not  prevail  here,  where  the  judgment  had 
not  been  obtained  by  collusion,  fraud 
or  deceit.  In  fact,  the  rights  oS  the  share- 
bolder  in  eases  where  fraud,  collusion 
and  concert  are  all  excluded,  are  these :  he 
may,  if  fae  is  sufficiently  diligent,  stop  be- 
forehand the  miaapplicaUon  of  the  ftinds  or 
credits  of  the  company  by  an  application  to 
this  Court.  If  he  does  not  adopt  this  course, 
or  is,  from  want  of  knowledge,  unable  to 
adopt  it,  he  is  entitled  to  call  the  directors 
to  account  for  all  the  monies  received  and 
paid  by  them  for  or  on  behalf,  or  for  the 
purposes  of  the  company,  the  application 
of  which  was  entrusted  to  them,  and  these 
sums,  which  have  been  misspplied,  will  be 
disallowed  to  them  on  taking  such  account. 
In  such  an  account  the  directors  would  be 
charged  with  all  sums  received,  and  would 
be  compelled  to  make  good  to  any  share- 
holder any  sums  which  he  had  been  com- 
pelled to  pay,  and  which  were  not  properly 
due  from  him  ;  and  this  is,  in  fact,  provided 
for  by  the  Company's  Clauses  Consolida- 
tion Act,  sections  36,  37.  The  case  of 
Horn  V.  the  Kilkenny  Railway  Company 
was  settled  by  arrangement;  it  is,  therefore, 
not  necessary  to  refer  to  it  in  detail.  There 
was,  however,  clearly  a  concerted  action  and 
judgment,  the  action  having  been  brought 
by  the  solicitors  of  the  company  against  the 
company  for  the  purpose  of  its  being  made 
use  of  against  the  shareholders.  This» 
therefore,  is  not  a  case  where  the  Court 
can  be  called  upon  to  interfere  to  prevent 
the  plaintiff  at  law  from  enforcing  his 
judgment;  the  principal  object  of  this  bill 
therefore  fails.  The  plaintiff,  however, 
says  he  is  entitled  to  an  account,  because 
the  defendant  has  received  from  various 
other  shareholders  sums  in  part  payment. 
This  is  information  to  which  the  plaintiiF 
is  entitled,  whether  he  receives  it  at  law 
or  in  equity.  Mr.  Nixon  cannot  recover 
more  than  is  actually  due  to  him,  but  if 
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such  an  account  were  taken  in  this  cause 
I  should  not  disturb  the  appropriation 
made  of  parts  of  the  monies  towards  the 
payment  of  costs  incurred  by  the  defendant 
Mr.  Nixon  in  enforcing  his  elum  against 
other  persons,  or  the  part  that  was  em  ployed 
for  the  payment  of  the  debt,  nor  should-  I 
hold  that  the  plaintiff  was  entitled  to  insist 
that  the  whole  amount  recovered  was  to 
be  applied  towards  the  liquidation  of  the 
debt.  I  do  not  know  whether  this  was 
distinctly  in  evidence,  but  it  was  stated  at 
the  hearing — (if  the  facts  are  disputed  I 
will  allow  it  to  be  mentioned  again)— that 
these  actions  were  compromised  on  certain 
terms,  by  which  the  defendants  in  such 
actions,  with  full  knowledge  of  such  cir- 
cumstances, agreed  to  pay  a  sum  to  Mr. 
Nixon  for  costs  incurred  by  him  and  ano- 
ther sum  for  the  debt,  I  should  not  disturb 
such  arrangements,  nor  allow  the  plaintiff 
here  to  convert  them  into  different  arrange- 
ments that  he  might  have  the  benefit  of 
them.  In  saying  this,  I  assume  that  such 
costs  had  been  bond  fida  incurred  by  Charles 
Nixon  in  his  endeavour  to  obtain  payment 
from  those  persons,  and  in  which  he  had 
failed,  from  their  inability  to  pay.  This 
being  my  opinion,  probably  the  best 
course  for  both  parties  to  adopt  would  be 
that  the  defendut  should  verify  by  aA- 
davit  the  sums  received  by  him  in  reapeet 
of  the  debt,  and  what  remains  due  thereon ; 
and  that  an  order  should  be  made  on  the 
plaintiff  to  pay  that  amount  to  the  defen- 
dant at  a  certain  time,  as  I  presume  that 
neither  party  wishes  the  proceedings  at  law 
to  continue.  Still,  the  plaintiff  is  entitled 
to  make  out  a  defence  to  the  sci.fa.,  if 
he  thinks  he  can,  and  to  insist  Uiat  it 
should  be  heard.  But,  taking  the  view  I 
do  of  the  circumstances,  the  plaintiff  must 
pay  the  costs  of  the  suit  up  to  the  hearing. 
If  die  plaintiff  should  elect  to  proceed  in 
the  action  at  law,  I  ahall  simply  dissolve 
the  injunction  and  dismiss  tlu  bill,  with 
costs. 

The  injunction  was  finally  dissolved, 
and  the  bill  was  dismissed,  with  eoste. 


KlHDBRSLKT,  V.C.) 

July  28.  S 

Legacy — ifdeiNpfilm. 

A  futator  bequealhtd  aU  the  perimml 
estate  of  vkich  he  ihould  die  possessed,  ess* 
eept  such  share  as  he  should  become  entitled 
to  in  the  property  of  A.  B,  to  his  wife  ahsih- 
Intely ;  and  he  bequeathed  all  his  share  in 
A.  B.^s  property  upon  certain  trusts  men- 
tioned in  his  wUl.  A.  B.'s  esttUCt  which 
consisted  of  two  separate  sums  of^oeh,  eame 
into  the  testator*s  possession  after  the  date  of 
his  will,  and  the  sums  were  transferred  into 
his  name.  One  of  such  sums  of  stock  re- 
mained  standing  in  his  name  a(  hit  death, 
hut  the  other  sum  mu  sold  out  by  him  amd 
applied  for  his  own  purposes : — Held,  that 
there  wot  an  ademption  of  the  l^tey  m 
respect  ef  the  sfsoA  stAd  o«<,  it  having  been 
mixed  with  the  testator's  property  and  spent, 
hut  the  stock  transferred  to  him  and  conlimu- 
ing  to  stand  in  his  name  passed  under  the 
be^st. 

A  question  was  raised  In  this  case  upon 
the  construction  of  the  will  of  James  Lee, 
dated  the  21st  of  September  1852,  which 
contained  the  following  bequest : — Of  all 
my  just  debts  and  funeral  and  teatamen- 
tary  expenses,  as  soon  as  conveniently 
may  be  after  my  decease  and  snlqeet  dine- 
to,  I  give  and  bequeath  all  the  personal 
estate  of  which  I  may  be  possessed  (except 
such  share,  proportion  or  interest  as  is 
vested  in  me,  or  to  which  I  am  or  may 
become  entitled  in  the  property  of  the  late 
Mary  Tabitha  Lee,  as  one  of  the  next-of- 
kin,  or  as  a  party  entitled  in  distribation 
of  her  personal  estate)  unto  my  dear  wife 
Mary  Lee,  her  executors,  administrators 
and  assigns ;  I  give  and  bequeath  all  the 
share,  proportion,  or  interest  in  or  to  which 
I  am  or  may  become  entitled  or  interested 
in  the  persinial  estate  of  the  said  late  If  ary 
Tabitha  Lee,  as  one  of  her  next><^kin. 
or  otherwise,  unto  my  nephew  Richard 
Thomas  Lee  and  William  Holdsworth, 
their  executors,  administrators  and  assigns, 
upon  trust,  in  the  first  place  (in  case  the 
same  shall  not  have  become  reduced  icto 
possession  in  my  lifetime,  either  as  soon  as 
may  be  after  my  death  or  as  soon  u  the 
same  ahall  have  been  reduced  into  posses- 
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nim),  to  plue  out  sneh  a  sum  in  tbnr 
jiamM  in  or  i^ion  gorwument  or  real  leeo- 
nty  (with  power  m>in  time  to  time  to  alter 
such  securities)  as  will  produce  the  clear 
yearly  sum  of  501.,  and  to  pay  the  same 
annual  sum,  from  time  to  time  as  the  same 
shall  be  received,  to  Emma  Sansome,  in 
case  she  shall  be  in  my  service  at  the  time 
of  my  death,  but  not  otherwise,  into  her 
proper  hands,  free  fi-om  the  contronl  or 
engagements  of  any  husband,  and  her  re- 
ceipts, notwithstanding  coverture,  shall  be 
nifficient  diichargea  to  the  aaid  trniteet; 
and  from  and  after  the  deeeaae  of  the  lud 
Emma  Sansome  I  direct  that  the  sum  to 
be  so  set  apart  as  aforesaid  shall  become 
md  form  part  of  the  said  share,  proportion 
or  interest  to  which  I  am  or  may  become 
entitled  out  of  or  from  the  said  personal 
estate  of  the  said  Mary  Tabitha  Lee,  and 
go  and  be  subject  to  the  disposition  or 
direction  I  have  by  this  my  will  made 
thereof ;  and  as  to  all  the  said  part,  share 
or  proportion  to  which  I  am  or  may  become 
entitled  as  aforesaid,  I  will  and  direct  that 
nj  uaA  trustees  before  named,  their  exe- 
cutors, administntori  and  aasigns,  sImII  paj 
thereout  the  sum  of  5002.  to  my  nephew 
Leonard  Lee,  the  sum  of  500/.  to  my  niece 
Mary  Jane  Lee,  and  the  turn  of  500<.  to 
my  niece  Emma  Lee  (the  son  and  daugh- 
ters of  my  brother  Richard  Leonard  Lee) ; 
and  as  to  the  residue  which  may  then  re- 
main of  the  said  part,  share  or  proportion, 
and  also  the  said  sum  so  to  be  set  apart  as 
aforesaid  after  the  death  of  the  said  Emma 
Sansome,  I  will  and  direct  that  my  said 
trustees,  their  executors,  administrators  or 
asaigna,  shall  invest  the  same  in  their  names 
upon  aonie  good  and  sufficient  security, 
with  power  to  alter  aecnrities  at  discretion, 
and  pay  the  interest  or  income  to  arise 
therefrom,  from  time  to  time  as  the  same 
shall  be  received,  to  my  daughter  Ann  Lee 
for  her  life,  and  from  and  after  her  decease 
upon  trust  to  pay  and  divide  such  residue, 
or  the  funds  or  securities  on  which  the 
same  may  be  invested,  unto  and  equally 
between  and  amongst  my  next-of-kin,  but 
excIusiTe  of  my  said  nephew  Leonard  Lee 
and  my  aaid  nieces  Mary  Jane  Lee  and 
Bmma  I^ee,  according  to  the  Statute  for 
the  Diatribntion  of  Personal  Estates  in 
case  of  a  pvty  djring  intestate." 

The  testator  died  in  January  1858,  leav- 
Vmw  Ssraas,  XXVIL— Chako. 


ing  his  widow  and  the  odier  legatees  him 
surviving.  After  the  date  of  his  will  two 
sevenl  sums  of  stock,  amounting  to  5,5702. 
and  l,100l.,  which  constituted  his  share  in 
the  personal  estate  of  Mary  Tabitha  Lee, 
came  into  possession  and  were  duly  trans- 
ferred to  him  by  the  administrator  of  her 
property. 

In  1857  the  testator  sold  out  one  of 
those  sums  of  stock,  namely,  the  1,1002., 
and  the  proceeds  were  mixed  with  his  other 
monies  and  applied  to  his  own  uses.  The 
remaining  sum  of  5,8702.  had  not  been 
removed,  but  was  standhig  in  the  testator's 
name  at  the  time  of  his  decease. 

The  question  now  raised  was,  whether 
the  sum  of  1,1002.  ought  to  be  replaced 
out  of  the  general  assets  of  the  testator  for 
the  benefit  of  the  parties  who  were  entitled 
under  his  will  to  the  bequest  of  the  pro- 
perty coming  to  him  from  the  estate  of 
Mary  Tabitha  Le^  or  wheUier  the  legacy 
to  the  extent  of  one  or  both  the  inma  waa 
adeemed. 

Mr.  Howe  appeared  for  the  trustees. 

ilfr.  £.  J{.  ranter,  for  tiie  widow,  con- 
tended, that  there  was  an  ademption  of 
the  two  sums  of  itock.  They  both  fell 
into  his  general  estate,  and  the  fact  that 
he  dealt  with  one  of  them  proved  that  he 
did  not  intend  the  legacy  to  take  effect. 
But  if  the  Court  should  be  of  opinion  that 
there  waa  no  ademption  of  the  larger  sum, 
then  the  sum  of  1,1002.  was  adeemed  and 
the  legacy  fidled  as  to  that  sum. 

Mr.  Wiekens  and  Mr.  Currie,  for  the 
I^teea,  submitted,  that  there  was  no 
ademption  of  either  sum  of  stock.  The 
testator  only  intended  to  describe  a  certain 
amount  of  money  arising  from  a  partiealar 
Aind.  It  was  just  the  same  as  if  he  had 
bequeathed  two  sums  of  money  amounting 
to  5,3702.  and  1,1002.,  and  as  he  had  sold 
out  one  of  those  sums  that  amount  must 
be  replaced  from  his  general  estate. 

The  following  cases  were  cited  ;— 

Dingwell  v.  j4sketff,  1  Cox,  427. 
Le  Oriee  v.  Fincht  3  Mer.  50. 
Ptdtford  T.  Hunter,  3  Bro.  C.C.  415. 
Rawlins  t.  Burgit,  2  Ves.  &  B.  382. 
Clark  V.  Browne,  2  Sm.  &  Gtf.  524. 
Ctmgh  T.  Chugh,  9  Myl.  &  K.  296. 


Digitized  by 


820 


COURTS  OF  CHANCBBY: 


[KivSiun 


KiNDUitET,  V.C.— Mj  Opinion  ii,  that 
flieTo  ii  an  ademption  as  ttf  tbe  1,100<.,  but 
not  ai  to  the  5,S70<.  Aeeording  to  the 
modem  view,  ademption,  speaking  strictly, 
is  thfl  destruction  or  cesser  of  existence  of 
the  thing,  the  snbject  of  the  beqnest;  and 
it  is  or  may  be  utterly  irrespectiTa  of  the 
testator's  intention.  Suppose  a  testator 
gave  his  black  horse  Eclipse  to  A.  B,  if  he 
died  there  was  an  adempUon  of  the  gift.— ■ 
(His  Honour  havingread  parts  of  the  will, 
continued)-— The  first  question  is,  whether 
the  transfer  of  stock  ia  an  ademption.  My 
opinion  is,  that  it  is  not  a  destruction  or 
eeasing  of  existence,  irrespeetiTo  of  any 
intention  specified  in  the  will  in  other 
points.  In  itself  it  is  not  a  destroying  or 
taking  away  of  existence  of  the  thing  given. 
Suppose  the  testator,  when  the  administra- 
tor of  Mary  Tabitha  Lee  was  proposing 
to  transfer  to  him  the  share  whieh  he  was 
entitled  to,  had  expressed  a  wish  that  it 
ahould  not  be  transferred  to  himself  but  to 
A.  B,  a  trustee  for  him,  and  that  had  been 
done,  and  the  money  had  so  remained  at 
his  death,  would  that  hare  been  a  destruo- 
tion  of  the  thing  given  f  Would  it  have 
oeaaed  to  be  the  lAaxe  and  prt^rtioti  to 
whieh  he  waa  entitled  in  the  estate  of  M  ary 
Tabitha  Lee  7  Suppose  any  one  had  said 
to  the  tesUtor,  "What  stock  Is  that?"  he 
would  have  answered,  "  It  is  my  share  in 
the  estate  of  Mary  Tabitha  Lee and  he 
might  have  bequeathed  it  in  those  terms ; 
and,  therefore,  it  is  not  the  fact  of  the 
money  ceasing  to  be  in  the  hands  of  the 
administrator  of  Mary  Tabitha  Lee  which 
has  the  effect  of  destroying  the  subject  of 
the  bequest  {  but  it  would  be  necessary  to 
muntain  that,  in  order  to  make  out  an 
ademption.  The  testator  had  the  stock 
transferred  to  him,  and  he  retained  the 
tame  identieal  stock  not  eold  oat ;  the  cam 
of  6,8702.  wu  never  applied  to  his  own 
tiB^  and  the  eeaaing  to  aland  in  the  name 
of  Ae  adniaistrator  does  not  destroy  it, 
hut  it  remained  in  specie  untouched  in 
all  its  integrity  and  identity  in  the  name 
of  the  testator,  and  there  was  no  ademption 
of  it  by  reason  of  such  transfer.  Upon  the 
second  qneition,  it  appears  that  the  testator 
had  sold  out  the  1,1002.,  received  the 
money,  mixed  it  with  his  own,  and  for 
aught  that  appeara  he  might  have  spent 
it,  at  all  evehta  dealt  with  it  as  part  of  his 


easb,  and  it  could  not  be  ftirtber  tiaeed. 
This,  then,  is  not  a  mere  tranafo',  hat  h 
was  Bold  and  destroyed,  and  that  is  so 
ademption  of  it. 


ElHDERBLKT,  V.C.')    COOKE  V.  CHOLHOX- 
July  19.  y  DELEY. 

Tenant  for  Life~~Repair  of  BttUdingi. 

A  tettator  iirteUd  that  hi*  tnutea  ihoald, 
thrinff  the  Uf«  9f  the  ttnanttfar  life,  »vt  of 
the  reiUs  and  proJUi  of  hi*  nteto,  keef  Ue 
manslen  Aowe  and  oil  otAer  bmildkt^  awl 
meatuajfe*  in  good  repair ;  refrajWay,  if 
neeeuarjf,  anp  farm  buildingt  that  a^t 
from  time  to  time  require  it.  The  bvildhfi 
were  wery  dilapidated  at  the  teitaior't  deuih: 
—Held,  that  the  repair»  were  to  be  efeeUd 
out  of  the  annual  rents  ;  th^U  the  rebnildinf 
uppUed  only  to  the  farm  houeet  and  farm 
Mlding*,  and  not  to  the  maneian  bouse ;  and 
that  omhf  sueh  repairs  were  to  he  efe^  as 
m  mreeyer  should  eon*ider  imtUtpensahle  in 
order  to  make  the  huOding*  •aruiceakUftir 
the  tenant,  and  no  ornamental  or  ■aaSMS' 
narif  improotmenii  to  ha  iudmded. 

This  luit  wai  faistitntad  for  the  adminis- 
tration  of  the  estate  of  Sir  Gregory 
Turner,  and  a  question  having  arisen 
in  chambers  as  to  the  amount  to  be  ex- 
pended upon  tiie  estate  in  repairs,  th« 
at^ument  was  adjourned  into  court.  Tb* 
testator,  by  his  will,  gave  all  hii  real 
estates  to  trustees,  upon  trust  for  his  wife 
and  daughter  during  their  lives,  and  the 
life  of  the  aurvivor,  and  after  the  decease  of 
the  survivor,  then  upon  certain  truata  men- 
tioned in  his  will.  The  will,  amongst  other 
things,  eontained  a  direetion  to  the  Ms- 
tees,  out  of  the  rents  and  profits  of  bis  ml 
estates,  to  pay  such  of  hia  dabta  and  1^ 
ciea,  as  his  personal  estate  waa  insuffiaeat 
to  pay,  and  *'  ont  of  such  rents  and  profita 
to  keep  the  mansion  house  and  all  odier 
buildings  and  messuages  in  good  repair, 
rebuilding,  if  necessary,  any  farm  bnil^'ni:* 
that  might  from  time  to  time  require  it." 
At  the  death  of  the  testator  the  buildingt 
on  the  estate  were,  many  of  theffit  in  ■ 
very  dilapidated  state,  and  m  qneation  wu 
raised  between  the  tenants  fi>r  life  and  the 
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remaindermen  what  repairif  having  regard 
to  the  directions  in  the  will,  were  to  bo 
done. 

Mr.  Jeaself  for  the  tenants  for  life,  con- 
tended that  the  trustees  were  not  hound 
to  put  the  property  in  more  substantial 
repair  than  they  found  it  in,  but  only  to 
keep  the  buildings  in  a  state  of  repair, 
and  not  to  rebuild  or  beautify  them,  or 
to  do  more  than  was  strictly  necessary  for 
the  actual  use  of  the  buildings.  These 
repairs  were  to  come  out  of  the  rents  and 
profits  of  the  estate,  and  this  expression 
could  not  be  held  to  apply  to  rents  only, 
but  to  any  jwofita  arising  £roni  the  estates. 

Mr.  Freeling,  for  those  in  remainder, 
submitted  that  the  mansion  house  and 
buildings  must  be  put  and  kept  in  a  good 
state  of  repair,  let  them  be  in  what  atate 
they  might  at  the  time  of  the  testator's 
death.   If  the  trustees  found  the  buildings 
dilapidated,  it  was  their  duty  to  place  them 
in  good  repair,  and  to  keep  thsm  so ;  and, 
if  necessary,  they  were  to  rebuild  any  of 
the  premises.    And  this  was  to  be  done 
out  of  the  annual  rents  of  the  estate,  for  in 
that  light  only  could  the  words  "  rente 
and  profito  "  be  taken.    They  cited— 
lu  re  Skingley,  3  Mac.  &  6.  221  ;  s.  c. 
20  Law  J.  Rep.  (N.a.)  Cfaanc.  142. 
Gre^  T.  Coatet,  28  Bear.  88. 
Poyse  T.  /fotM,  16  Mee.  &  W.  541 ; 
t.  c.  16  Law  J.  Rep.  (h.s.)  Exeh. 
130. 

KixDSBSLKY,  V.G. — The  sense  in  which 
the  term  "  rents  and  profits "  is  used  in 
this  clause  appears  to  me  clearly  to  be 
annual  rents;  and  whatever  reluctance  the 
Court  may  feel  to  do  anything  to  diminish 
the  income  of  the  wife  and  daughter  of 
the  testator,  they  can  take  nothing  except 
subject  to  the  incumbrances  specified  by 
the  tMtator,  which  are  the  payment  of  debts 
wd  the  specified  repairs.  I  must,  therefore, 
gin  aaeh  directiims  with  regard  to  repairs 
H  may  appear  to  me  to  be  right  within 
Che  express  words  of  the  will,  and  whatever 
the  consequences  may  be,  I  must  adhere 
to  those  directions.  At  the  same  time  the 
Court  will  take  care  to  protect  the  tenants 
for  life  from  any  undue  expenditure  of  the 
ranta  upon  repairs.    It  appears  that  there 


is  a  lai^  mansion  house  upon  the  property, 
and  there  are  extensive  farm  buildings 
also.  The  direction  to  keep  the  buildings 
in  good  repair  applies  to  the  mansion  honse 
as  well  as  the  &nn  buildings^  but^Ae  di- 
rection to  rebuild,  if  necessary,  eannot  bo 
applied  to  any  but  tlu  &Tm  buildings— 
certainly  not  to  the  mansion  house ;  and 
the  tenants  for  lifb  have,  I  think,  a  right 
to  see  that  this  construction  is  put  upon 
the  clause  in  the  will.  If,  therefore,  there 
is  to  be  any  rebuilding,  it  must  be  confined 
to  the  farm  buildings,  unless  by  the  consent 
of  all  parties  interested  under  the  will. 
It  cannot  otherwise  be  done.  It  has  been 
argued  that  the  buildings  ace  not  to  be  put 
into  a  better  state  of  repair  than  they  were 
in  at  the  testator's  death,  but  only  to  be 
kept  in  as  good  a  state  of  repair,  fiut  it 
appears  Huit  were  in  a  very  dilapidat* 
ed  state  at  tbit  period,  so  the  argument 
would  amount  to  this :  that  although  the 
testator  has  said  the  buildings  are  to  he 
kept  in  good  repair,  they  are,  in  fact,  to 
he  kept  in  bad  repair.  Repairs  upon  an 
estate  may,  no  doubt,  be  of  different  de- 
grees, and  might  entail  a  dtffereut  amount 
of  expense  ;  but  in  this  respect  there  must 
be  such  directions  given  to  the  surveyor 
as  will  bind  him  to  do  nothing  that  is  not 
really  necessary  for  upholding  the  pre- 
mises. For  instanee,  Uie  bams  must  be  put 
in  such  a  state  of  repair  as  may  make  them 
properly  servieeable  to  the  tenants,  jnst  aa 
an  owner  of  an  estate  would  do,  but  not 
to  extend  to  ornamental  repairs.  It  is,  no 
doubt,  very  difficult  to  define  the  term 
"  good  repair,"  as  it  has  a  very  flexible 
meaning,  and  the  rebuilding  would  cer- 
tainly not  be  sanctioned,  unless  it  were 
absolutely  necessary,  and  then  it  must  be 
applied  to  fsrm  buildings,  and  also  &rm 
houses.  A  farm  house  must  be  kept  up 
for  the  purpose  of  letting  the  farm.  There 
should,  in  fact,  be  no  rebuilding  unless  the 
building  is  in  such  a  state  that  it  is  in- 
capable of  being  repaired,  or  in  a  caae 
where  the  rebuilding  would  not  be  more 
expensive  than  tho  repuring.  Regard 
must  therefore  be  had  to  the  nature,  ag^, 
structure  and  dimensions  of  the  building, 
and  nothing  is  to  bedone  by  way  of  improve- 
ment which  will  create  additional  expense. 
The  direcUon  must,  therefore,  be*  that  the 
repura  and  rebuildinga  ahosld  be  effiaetcd 
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out  of  the  annual  rent*  and  profitt,  and  the 
lurreyor  matt  consider  what  is  necessary, 
to  be  done  at  once,  and  what  may  be  post- 
poned until  farther  funds  become  available. 
The  inrreyor  mntt  also  state  the  ralne  of 
the  timber  requisite  for  the  repairs  or  re- 
building which  he  recommends. 


KlNDBRSLBT 

June  29 


.V.C.7 


PARSONS  V.  COKB. 


A  testator  gave  to  his  brother  ahsoluteti/ 
certain  eollierieSf  and  lUl  deAte  which  might 
be  due  to  him  at  the  time  of  hie  decease  in 
respect  of  such  collieries  atul  woris,  but  »&- 
je^  to  the  payment  of  aU  debts  and  engage' 
menis  due  and  payable  in  respect  of  or  con- 
nected mth  the  said  works;  and  for  the 
better  enabling  his  brother  to  carry  on  the 
collieries,  the  testator  bequeathed  to  him 
lO.OOOi.  Shortly  before  his  decease  the 
testator  sold  all  his  property  in  the  collieries 
to  his  brother: — Held,  that  there  was  no 
ademption  of  the  legacy  o/IO.OOO^.,  but  that 
the  direction  as  to  receiving  and  paying  debit 
eoM  not  be  carried  into  effect. 

This  suit  was  instituted  to  administer 
the  estate  of  John  Parsons,  who,  by  his 
will,  dated  the  2Srd  of  June  1852,  gave  and 
bequeathed  to  his  brother  William  Parsons 
certain  real  estates  in  the  county  of  Gla- 
morgan, and  also  his  collieries  and  the 
works  in  the  tame  county,  and  all  debts 
which  might  be  due  or  owing  to  him  at  the 
time  of  his  decease  in  respect  of  the  said 
cbUieries  and  works,  to  hold  the  said  free- 
hold and  leasehold  hereditaments,  premises, 
works,  collieries  and  debts,  nnto  his  said 
brother,  his  heirs,  executors,  administrators 
and  assigns,  abiolntely,  subject  neverthe- 
less to  the  payment  of  the  rents  and  royal- 
ties, and  the  perfimnanee  of  the  covenants 
and  agreements  contained  in  the  several 
deeds,  leases  or  agreements  under  which 
the  same  were  held,  and  subject  also  to  the 
payment  of  all  debts  and  other  engage- 
ments due  or  payable  in  respect  of  or  con- 
nected with  the  said  works,  collieries  and 
premises  at  the  period  of  his  decease.  And 
for  the  better  enablii^  his  said  brother  to 


carry  on  the  sud  works,  collieries  aiul 
premises  thereinbefore  bequeathed  to  him, 
the  said  testator  gave  and  bequeathed 
unto  the  said  William  Parsons  the  aan  of 
10,000i.  Hie  testator  gave  die  residoe  of 
his  estate  to  trustees  upon  eerbdn  tntsti 
contained  in  his  will. 

A  short  dme  previous  to  his  death  the 
testator  sold  all  his  property  in  the  before- 
mentioned  collieries  to  his  brother  William 
Parsons,  and  they  were  conveyed  to  him 
accordingly. 

The  question  now  raised  was,  whether 
this  transaction  effected  an  ademption  of 
the  legacy  of  10,000i.  given  by  the  tesUtor 
to  his  brother,  and  also  whether  the  direc- 
tion as  to  the  receipt  and  payment  of  debts 
due  from  and  to  the  estate  was  now  to  be 
carried  into  eflbct. 

Mr.  Glasse  and  Mr.  Shebbeare,  for  Wil- 
liam Parsons,  contended,  that  the  I^scy 
was  not  adeemed,  and  that  the  direction  ss 
to  the  debts  was  to  be  carried  into  effect 
strictly  according  to  the  will.  They  dted— 
Leche  V.  Lord  Kilmorey,  Tarn.  &  R. 
207. 

Knox  V.  Lord  Hothantj  15  Sim.  82. 
Barlow  v.  Grant,  I  Vem.  255. 
Barton  v.  Cooke,  5  Vea.  461. 

Mr,  Greene  and  Mr.  C.  Halt,  Mr.  An- 
dersen and  Mr.  Speed,  Mr.  Baily  and 
Mr.  W.  CotUns,  and  Mr.  MartindaU  ap- 
peared for  the  residuary  legatees  and  tni- 

tees,  and  cited — 

£x  parte  Smith,  1  Rose,  208. 
Colleton  V.  Garth,  6  Sim.  19;  b.c.  4 
Law  J.  Rep.  (n.b.)  Chanc.  98. 

KiNDERSLET,  y.C— The  first  question 
is,  as  to  the  10,000/.,  whether  William  Par- 
sons is  entitled  to  thi^  legacy,  or  whether 
what  has  been  done  by  the  testator  in  re- 
spect to  the  property  which  be  has  densed 
to  William  Parsons  does  not  only  act  ss 
an  ademption  of  the  devise  of  that  property, 
but  also  take  away  the  right  to  the  10,000f. 
This  question  stands  on  a  totally  different 
footing  from  the  question  with  r^ard  to 
the  debts,  which  is,  whether  the  testator 
having  given  certain  collieries  and  works 
to  William  Parsons,  and  debts  due  to  the 
testator  in  respect  of  that  concern,  and 
subject  to  tiie  obligaUim  of  paying  debts 
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due  (mm  him,  inasmuch  as  the  concern 
itself  is  sold  in  his  lifetime,  the  legatee  can 
still  lay  he  is  to  have  the  debts  due  to  the 
concern  on  paying  the  debts  due  from  the 
concern.  His  Honour,  after  reading  the 
words,  said,  the  contenUon  upon  the  part 
of  the  residuary  legatees  is,  that  inasmuch 
u  William  Parsons  did  not  under  the  will 
take  any  benefit  in  the  colliery,  therefore 
the  legatee  is  not  entitled  to  the  10,0002. 
It  has  been  argued  that  this  legacy  is  in 
fact  a  pertinence  or  accessory  to  the  prin- 
cipal gift,  and  inasmuch  as  the  principal 
gift  is  at  an  end  the  accessory  must  follow. 
Neither  in  its  nature,  nor  from  what  the 
testator  has  said  with  respect  to  it,  can  it 
be  considered  as  a  pertinence  or  accessory, 
nor  is  it  necessary  to  the  colliery.  It  is 
true  that  the  mode  in  which  the  10,000<. 
is  to  be  used,  is  for  enabling  William  Par- 
sons to  carry  on  the  business,  but  there  is 
not  the  emallest  obligation  upon  him  to 
cany  on  the  business  for  a  single  hour. 
Supposing  he  had  reason  to  expect  that  his 
brother  would  leave  him  considerable  pro- 
perty, and  had  contracted  to  sell  that  pro- 
perty to  A.  B,  would  be  not  be  entitled  to 
the  10,000^  ?  It  was  given  for  his  general 
benefit,  to  do  .just  what  be  pleased  with, 
although  the  testator  considered  that  he 
would  be  the  better  enabled  to  carry  on  the 
works  if  he  diose ;  if  not,  still  he  would 
hare  the  10,0002.  The  only  case  which  at 
all  appeuTB  to  support  (be  arguments  ad- 
duced is  E*  parte  Snulh,  but  that  either 
proTes  too  much,  or  does  not  at  all  prove 
the  proposition.  If  the  language  of  Lord 
Eldon,  taken  abstractedly,  applies,  Leche 
T.  Lord  Kilmorey,  and  the  other  cases  cited, 
are  not  law,  and  that  cannot  be  contend- 
ed. The  case  of  Ex  parte  Smith  was  a  gift 
to  a  trustee  for  a  married  lady,  and  when 
the  purpose  failed,  it  could  not  be  ascer- 
tained what  was  the  amount  of  the  sur- 
plus; therefore,  the  general  language  of 
IjOrd  Eldon  must  he  interpreted  with  re- 
spect to  that  particular  ease :  tiie  husband 
was  the  residuary  legatee,  and  the  ques- 
tion was  the  right  of  parties  against  hia 
estate,  and,  therafore,  it  does  not  govern 
this  case.  This  is  a  g^  of  lO.OOOf.,  stating 
tiie  way  in  which  the  testator  considered 
he  might  apply  it.  That  does  not  take 
away  the  10,000^  If  the  tesutor  had  given 
property  with  the  obligation  of  carrying 


on  the  works,  where  the  carrying  on  would 
have  been  to  the  devisee's  detriment,  then, 
indeed,  the  party  could  not  say,  if  the  works 
were  not  carried  on  he  would  still  be 
entitled  to  have  the  10.0002.,  because  the 
10,0002.  would  have  been  a  condition; 
here  it  is  an  additional  benefit,  and  the 
taking  away  of  one  portion  does  not  de- 
prive the  devisee  of  it.  William  Parsons  is, 
therefore,  entitled  to  the  10,0002.  abso- 
lutely. Upon  the  question  of  the  gift  of 
the  debts,  my  opinion  is,  that  the  residuary 
legatees  are  right  in  their  contention.  It  is 
true  that  the  testator  might  have  given 
debts  due  to  and  from'  him,  but  the  inten- 
tion was  to  give  William  Parsons  at  his 
death  this  property  with  the  works  upon 
it  as  they  stood,  paying  the  debts  due  from 
the  business,  and  taking  the  debts  due  to 
it.  By  what  took  place,  the  testator  has 
now  said,  *'  I  no  longer  mean  this  to  belong 
to  William  Panons,"  and  the  effect  is,  that 
he  has  withdrawn  from  him  all  the  appur- 
tenances and  accessories  which  be  attached 
to  it,  if  they  were  not  so  necessarily  in 
their  nature.  That  was  not  the  case  with 
the  10,0002.,  so  that  the  withdrawal  of  the 
principal  gift  does  not  affect  it.  If  it  so 
happened  that  the  debts  due  from  the  con- 
cern at  the  testator's  decease  exceeded  those 
due  to  him,  it  would  be  impossible  to  im- 
pose upon  William  Parsons  the  obligation 
of  taking  those  due  to,  or  paying  those  due 
from  the  testator. 


Wood,  V.C, 
July  7,  9. 


In  re  the  joint-stock  com- 
panies WINDING-UP  ACTS, 
1848,  1849  ;    and  In  re 

THB  ATHENAUH  LIFE  AS- 
SURANCE COMPANY. 

Ex  parte  the  eagle  in- 

.  SDBANCE  company. 

Company  —  Deed  of  Settlement  —  Con- 
tract Ultra  fire*— 7  ^  8  Vict.  c.  1 1 0.  s.  44, 

By  the  deed  of  settlement  of  an  incorpo- 
rated joint-steek  eompa/^  the  direetore  were 
empowered  to  effect  aeeuraneee  on  Hoes-  on 
tueh  terme  and  conditions  a$  they  should 
think  proper;  anditwaaprovided^  thi^  every 
policy,  ^c.  should  be  given  under  the 
hands  of  noi  less  than  three  of  the  directors 
and  se^d  uith  ike  common  setd  of  the 
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toeidjf,  and  that  there  $hould  be  centamed 
therein,  and  in  every  other  contract  to  be 
entered  into  on  heha\f  of  the  company,  in  or 
about  the  premiset,  a  reference  to  the  deed 
of  teUlement ;  and  it  wa$  by  another  clauee 
declared  that  it  tAovU  be  competent  for  Ike 
direeton  yenerattyt  where  the  deed  did  not 
otheneiee  provide,  to  act  in  the  direction  of 
the  eonecrnt  of  the  eoeiety,  and  todoiM  nteh 
thinge  as  might  be  requisite  in  that  behalf* 
Three  of  the  directors  having  s^ed  a  con- 
traet,  not  ur^er  seal,  to  grant  a  poUcy  of 
assurance,  —  Held,  that  the  directors  had 
power  to  make  encb  contract,  and  that  the 
eame  was  binding  on  the  company. 

Mr.  W.  M*  James  (with  whom  was  Mr. 
2*.  Stevens)  moved,  on  behalf  of  the  Eagle 
Insurance  Company,  as  aaaignees  of  the 
Mentor  Lifo  Assurance  Company,  that  the 
truatees  of  the  Eagle  Company  might  he 
admitted  to  prove  against  the  estate  of  the 
AthensBum  Companyfor  the  sum  of 3,000{.| 
with  interest  from  the  26th  of  December 
1856,  under  the  following  circumstances : 

On  the  6th  of  July  1852  the  Mentor 
Company  granted  a  policy  of  assurance 
on  the  life  of  Andus  Adolf  Sahlin,  for 
2)000/.,  and  proposed  to  the  Athenaeum  to 
ie-8BBure  the  policy.  The  proposal  was 
accepted,  and  the  following  memorandum 
was  indorsed  on  a  copy  of  the  policy 

"The  Athenaeum  Life  Assurance  So- 
cio^ guarantee  the  Mentor  Life  Assurance 
Company  the  whole  of  the  within  assur- 
ance on  the  same  terms  and  conditions,  at 
a  premium  of  iSl.  Ss.,  payable  half-yearly, 
on  the  16th  of  January  and  16th  of  July, 
or  within  30  days  thereafter,  and  will  issue, 
whenever  required,  a  stamped  policy,  num- 
bered 327,  in  favour  of  the  Mentor,  on 
payment  of  stamp-duty. 

"  Witness  our  hands,  this  10th  day  of 
July  1852, 
"  Henry  Harriss, 

J.  Bartlett,  >  Directors. 

Henry  Sutton,  manager.^ 
"Examined,  R.  F.  Jopling,  actuary. 
"Entered,  C.  G.  Parker." 

The  premiums  were  duly  paid  by  the 
Mentor  Company  until  the  death  of  Sahlin, 
in  February  1856,  when  the  sum  assured 
under  the  Mentor  policy  became  payable. 

The  Mentor  Company  somf  time  since 
transferred  this  policy  and  all  their  right 


under  the  memorandum  to  the  Eagle  Com- 
pany, who  paid  the  sum  assured  on  tbe 
26th  of  December  1856. 

It  was  contended,  on  behalf  of  the  offi* 
cial  manager  of  the  Athenseum  Company, 
which  was  in  coune  of  winding  up,  that 
that  company  wu  not  liable  on  tiie  memo- 
randum, because  it  waa  not  given  in  the 
manner  prescribed  by  their  deed  of  settle- 
ment. 

The  clauses  of  Uie  deed  on  which  reli- 
ance was  placed  will  be  found  in  the 
judgment. 

In  support  of  the  application,  the  follow- 
ing cases  were  cited  : — 

Renter  v.  the  Electric  Telegrt^h  Com' 
pany,  6  £1.  &  B.  341 ;  s.  c.  26  Law 
J.  Rep.  (n.s.)  Q-B.  46. 
Shortridge  v.  Bosanqnett  16  Beav.  84 ; 
i.  c.  2S  Law  J.  Rep.  (n.s.)  Chane. 
48 :  affirmed  on  aj^fwal,  6  H.L.  Cas. 
297;  I.e.  24  Law  J.  Rep.  (n.s.) 
Chaae;  457. 
Re  the  Norteieh  Yam  Company,  5  De 
Oex,  M.  &  G.  505;  s.e.  21  Law 
J.  Rep.  (n.b.)  Chanc.  832. 
7  ^  8  rie<.  e.  110.  «.  44. 

Mr.  RoU,  Mr.  W.  Field,  of  the  Com- 
mon Law  Bar,  and  Mr.  W.  D.  Lewis,  for 
the  officual  manager  of  the  Atheneum 
Company,  referred  to— 

The  Royal  British  Bank  v.  Turquand, 
6  £1.  &  B.  827;  a.c.  25  Law  J. 
Rep.  (n.s.)  Q.B.817. 
Ernest  v.  NicholU,  6  H.L.  Cat.  401. 
The  Mayor  of  Ludlow  v.  Charlton,  6 
Mee.  &  W.  815;  s.c  10  Law  J. 
Rep.  (n.s.)  Exch.  75. 
Alexander  v.  M'Kenzie,  6  Com.  B. 
Rep. 766;  s.c.l8LawJ.  Rep.(N.8.) 
CP.  94. 

The  British  Empire  Company  v. 
Browne,  12  Ibid.  723;  a.  c.  32  Law 
J.  Rep.  (n.8.)  CP.  51. 

Mr.  James  replied. 

July  9.— Wood,  Y.C.— The  question 
in  this  ease  is,  wheUier  or  not  the  Ei^ 
Iniuruice  Company  should  he  admitted  to 
prove  as  a  debt  for  a  certain  sum  of  money 
in  respect  of  a  memorandum  of  this  descrip- 
tion :—The  Mentor  Company  had  uuuxed 
the  liflB  of  «  foreigner.    The  inaoranee  was 
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in  tite  nme  form,  and  subject,  in  foot,  to 
the  same  conditions  as  are  contained  in 
the  ordinary  asBurance  policies,  irhich  the 
Athentenm  Company  was  in  the  habit  of 
ismin^  and  was  authorised  by  its  deed 
to  gmtt ;  and  there  was  a  memorandum 
tigaed  by  three  of  the  directors,  including 
tie  tnanaging  director  of  the  Athennum 
Conpany,  which  memorandum  referrad  to 
this  policy  existing  on  the  life  of  a  foreigner, 
and  was,  in  fact,  to  this  affect :  dial  on  the 
piemhins  being  paid  on  the  amoant  of  this 
poliey,  the  Athenaum  Company  would 
bold  itself  reapontible  in  respect  of  the 
nm  to  be  paid  to  the  assured,  and  would 
nndertake  to  grant  to  the  parties  now 
seeking  to  prove  under  this  instrument, 
upon  request,  a  policy  upon  the  same 
termi;  meaning  thereby,  evidently,  as  it 
appears  to  me,  that  it  should  be  upon  the 
same  terms  mmtali$  mutandis  applied  to 
their  own  deed,  not  the  terms  of  making 
the  payment  out  of  the  capital  of  the  other 
bsnranee  company,  which  would  be  an 
absurd  eontnt^  but  out  of      capital  of 
tbdr  own  company,  upon  the  same  terms 
BBd  in  the  same  manner  as  provided  by 
die  other  policy  with  reference  to  the  capi- 
tal and  elTeeta  of  the  other  eompany,  which 
would  be  undertaking  to  grant  a  poliey 
according  to  their  ordinary  form  and  their 
Mdinary  power.    It  reduces  the  case  to 
the  very  simple  point— whether  or  not, 
BDder  the  provisions  of  the  act  of  parlia* 
nent  and  of  the  deed  of  settlement  of  the 
Adienaenn,  such  an  instrument  as  this 
gives  my  right,  either  at  law  or  in  equity, 
le  the  persona  who  are  making  thil  clum  ; 
whether,  in  troth,  the  elumanta  would  be 
eniitied  to  file  a  bill  to  have  such  a  policy 
granted  in  respeet  of  this  contract  signed 
by  the  directors.  This  must  depend  entirely 
apon  the  powers  given  to  the  directors  by 
tbe  deed  of  settlement.    The  act  of  parlia- 
■Mat  merely  shews  that,  with  regard  to 
jrait-atoek  companies  of  this  description, 
tbeeontractsaretobein  agiven  form,  signed 
by  two  of  the  directors  at  least,  and  sealed 
wiA  the  common  seal,  and,  if  not  so  exe* 
nted,  ixtiy  to  be  binding  on  the  company, 
and  to  be  void  against  every  oneelse  except 
the  company.    What  the  precise  intention 
of  the  legislature  is,  is  not  clearly  seen  j 
bnt  I  believe  it  was  thought  desirable  that 
all  eontnets  with  joint-stock  companies 


should  be  in  this  form  ;  and  possibly  the 
legislature  may  have  thought  the  best  way 
of  securing  that  was  to  take  care  that,  un- 
less they  chose  to  make  them  in  this  form, 
the  contracts  entered  into  with  their  con- 
tractors should  be  such  as  to  bind  the  joint- 
stock  companies,  but  should  not  be  bind- 
ing on  the  persons  with  whom  they  were 
entered  into.  The  clauses  of  the  deed  that 
have  application  to  the  subject  are  the 
S7tb,  theS8thandthe38tb.  The  27th  says 
<— **  After  complete  registration,  it  shall  be 
lawf^  for  the  directors  of  the  society  to 
efTect  assurancea  on  Uvea  and  survivor- 
ships, to  sell  out  and  purchase  reversions 
and  annuities,  and  to  grant  endowments 
for  children,  and  generally  to  effect  all 
such  other  assurances,  whether  life,  guar- 
dian, guarantee  or  otherwise,  upon  such 
terms  and  conditions  and  in  such  manner 
as  the  directors  shall  think  proper."  Then, 
the  28th  is,  "  That  every  policy,  endow- 
ment, grant  of  annuity,  or  otiier  instrument 
requireid  In  any  of  the  transactions  afbreaaid, 
shall  be  given  under  the  hands  of  not  less 
than  three  of  the  directors,  and  sealed  with 
the  common  seal  of  the  society,  and  that 
there  shall  be  contained  therein,  and  in  every 
other  contract  to  be  entered  into  on  behalf 
of  the  society,  in  or  about  the  premises,  a 
reference  to  these  presents,  and  a  proviso 
limiting  the  scope  and  effect  of  the  contract 
thereby  created,  so  that  the  same  shall 
take  effect  and  be  satisfied  only  out  of 
such  funds  and  property  of  the  society  as, 
under  the  provisions  hereafter  contuned, 
shall,  at  the  time  at  which  such  liability 
shall  accrue,  be  at  the  disposal  of  the 
directors  in  that  behalf,  negativing  an  un- 
conditional liability."  The  rest  of  the 
clause  I  need  not  read.  It  had  relation 
to  the  discussion  which  took  place  in 
the  other  matter  (1),  and  does  not  refer 
to  the  point  now  before  me.  One  sees 
two  things  on  this  clause  clearly :  that 
every  policy,  endowment,  grant  of  annuity, 
or  other  instrument  required  in  the  trans- 
actions aforesaid,  is  to  be  under  the  hands 
of  three  of  the  directors  and  sealed  with 
the  common  seal  of  the  society,  and  there 
is  also  to  be  contained  therein,  and  in 
every  other  eontract  to  be  entered  into  on 

(I)  X*  fart*  the  Prinoe  of  Wales  Compiny, 
MM,  p.  79B. 
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behalf  of  the  lociety  in  or  about  the  pr&- 
miset,  a  reference  to  these  preients.  Ac- 
cording to  the  true  constniction  of  that 
clause,  one  muit  read  it  (and  I  understand 
that  a  Coort  of  law  has  taken  that  view) 
— that  the  policy  shall  be  in  the  form 
prescribed,  sealed  with  the  conimon  seal 
of  the  company  and  signed  by  three  of  the 
directors,  and  in  tbat  and  in  every  other 
contract  to  be  entered  into  on  behalf  of 
the  society,  there  is  to  be  tbis  stipulation, 
that  that  obligation  shall  be  made  good 
only  out  of  the  funds  of  the  company : 
and  this  contract  that  I  have  before  me 
fulfils  that  second  stipulation,  because  it 
is  in  that  express  form  which  provides 
that  the  debt  shall  be  paid  only  out  of  the 
assets  of  the  company.  It  is  a  contract, 
therefore,  fulfilling  that  condition,  and  the 
only  question  is,  whether  it  is  a  contract 
necessarily  within  the  scope  of  the  first 
words,  '*  every  policy,  endowment,  grant 
of  annuity,  or  other  instrument  required 
in  any  of  the  transactions  aforesaid,"  that 
is,  it  must  be  under  the  hands  of  the 
directors  and  sealed  with  the  common  seal! 
Looking  at  the  two  branches  of  the  clause 
I  think  it  was  a  sound  construction  put 
upon  it  by  Mr.  James  to  say  that  this  first 
portion  relates  to  the  completed  instm- 
nent,  that  "every  policy,  endowment, 
grant  of  annuity  or  otiier  instrument" 
relates  to  the  completed  instrument  which 
is  to  be  in  that  particular  form  ;  and  then 
they  refer  to  other  contracts,  which  may 
be  made  in  or  about  the  premises,  that  is, 
in  or  about  the  matters  connected  with 
the  insurance,  for  those  are  the  premises 
which  form  the  principal  part  of  the  deed. 
If  the  matter  rested  there,  there  would  be 
very  considerable  ground  for  contending 
that  there  might  he  a  contract  entered  into 
on  behalf  of  the  company  by  the  direetorti 
which  should  not  be  in  that  form,  hut 
which  would  be  required  to  be  satisfied 
only  out  of  the  funds  of  the  sodety.  When 
we  come  to  the  38th  clause,  which  is  the 
only  other  clause  having  a  bearing  on  this 
matter,  namely,  the  general  powers  of  the 
directors,  we  find,  omitting  all  the  previous 
part  of  the  clause,  which  has  no  particular 
bearing  on  the  subject,  it  says,  that  it  shall 
be  competent  for  the  directors  "generally, 
where  these  presents  are  silent  or  do  not 
otherwise  provide,  to  act  in  the  direction  of 


the  concerns  of  the  society,  in  such  man* 
ner,  as  at  thetr  .absolute  discretion,  thejr 
shall  think  most  condneive  to  the  interest 
of  the  society,  and  fbr  that  pucpoie  to 
make,  do  and  execute  all  such  acts,  deedi, 
matters  and  things  whatsoever  as  may  be 
requisite  or  expedient  in  that  bebalt" 
The  *'  deeds,"  of  coarse,  cannot  be  formal 
instruments,  but  such  things  are  to  be  dme 
as  may  he  necessary.    Now,  among  these 
other  powers,  it  is  not  an  unreasonable 
power,  fortified  very  strongly  as  it  ii  by 
the  express  terms  of  the  28Ui  clause,  whii^ 
assumes  that  there  may  be  other  contrscti 
besides  the  formal  instmmant,  that  this 
company,  through  the  medium  of  its  £• 
rectors,  may  contract  so  as  to  bind  the 
company  to  specific  performance  of  agree- 
ments, which  would  ultimately  be  cairied 
into  effect,  by  means  of  instraments  under 
the  common  seal,  or  by  means  of  the  ordi- 
nary policy  of  assurance,  or  other  deeds 
that  may  be  necessary  for  that  purpose. 
It  seems  to  me,  it  is  like  the  case  of  a  man 
executing  a  power  of  attorney  to  his  at- 
torney to  execute  a  contract  for  the  sale 
of  his  estate,  and  to  execute  all  deeds 
necessary  for  making  the  convcyuice.  I 
use  this  with  reference  to  one  partienlar 
atgoment  of  Mr.  Field.    He  said,  if  I  wers 
to  hold  that  thia  contract  was  good,  I 
should  be  giving  to  the  imperfect  instni- 
ment  a  greater  effect  than  to  the  compete 
and  perfect  instrument.    But  if  a  person 
has  power  to  contract,  although  the  con- 
veyance will  not  be  perfected  without  s 
formal  deed,  still  the  contract  will  be 
binding,  and  capable  of  being  enforced  in 
equity  ;  and  if  I  find  that  such  a  power  is 
given,  either  expressly  or  impliedly,  I  am 
authorized  in  assuming  that  the  society  is 
bound  by  the  contract,  and  would  be  bonnd 
on  a  bill  filed  to  have  executed  a  policy 
under  that  undertakiog  or  agreement, which 
they  by  their  originsJ  contract  atipulatsd 
to  do.    I  entirely  concur  vrith  all  the  oh- 
servations  thrown  out  in  Ernest  v.  J^i- 
ehotU,  if  I  may  say  so,  speaking  of  a 
superior  Court.    I  think,  when  applied  to 
the  subject-matter  before  the  Court,  those 
observations  are  exceedingly  clear,  as  we 
might  expect  from  the  learned  Judge  who 
made  them.    He  points  out  distinctly  the 
powersofcompaniesactingunderUiepowen 
contuucd  in  this  act  of  parliament.   It  is 
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Bott  important,  aa  is  tbere  aafd,  tliat 
people  ^onld  know  that  they  deal  with 
ft  company  whose  deed  they  most  be  bound 
to  be  folly  acquainted  with  ;  and,  with 
regard  to  eTery  fonn  of  contract  which  is 
there  stipulated  for,  the  case  must  be  looked 
upon  as  one  of  a  limited  agency,  and  the 
genersl  body  of  proprieton  must  be  taken  to 
hsTs  given  those  powers  which  are  granted 
is  this  deed,  to  be  exercised  modo  et  formd. 
Bat  seeing  the  immense  powers  of  diree* 
ton,  and  the  Tery  little  eonlroul  which  the 
sharriiolders  of  joint-^toek  companies  have 
over  them,  and  the  very  litde  information 
which  is  eoDtahied  in  the  reports,  it  is 
inportant  that  they  should  not  be  bound 
ons  step  beyond  the  provisions  which  they 
have  made  for  the  proper  securing  of  their 
interests:    I  do  not  think  it  is  at  all  an 
osreasonable  requisition  on  the  part  of 
these  companies,  that  every  instrument 
should  be  under  seal.    I  think  the  43rd 
section  of  the  act  makes  it  of  the  utmost 
importance  that  Uiey  should  so  stipulate, 
became,  according  to  that  section,  every 
eontiaet  that  was  entered  into  would  be 
usilateial  as  r^rded  them.    It  would  be 
a  cimtnMt  for  Uafaility,  and  they  eonid  not 
dnm  the  benefit  of  it  aa  ag^nst  the  party 
with  whom  the  directors  had  contacted, 
akboogh  in  this  particular  ease,  that  ob- 
semtion  has  no  great  foree,  regard  being 
had  to  the  nature  of  a  contract  of  assure 
aaee,  which  is  merely  a  perpetually  re- 
newed contract  year  by  year,  leaving  no 
right  against  the  party  contracting  with 
the  company,  for  he  acquires  his  right 
merely  by  the  payment  of  his  premiums, 
sad  there  would  be  no  right  therefore  to 
be  enforced  against  him.  Yet,  at  the  same 
time,  that  would  not  induce  me  to  say 
there  might  not  be  other  contracts  in  which 
It  would  be  of  tiie  vbnost  importance  to 
the  soeie^  Aat  they  should  only  be  bound 
in  Uio  way  in  which  they  stipulated.  If 
tins  waa  an  aetnal  policy  issued  in  this 
iai perfect  form,  the  l^al  right  would  not 
he  acquired  under  which  they  could  have 
beeu  aoed  in  a  court  of  law.    The  only 
question  before  me  is,  whether  it  is  a  con- 
tract to  be  enforced  in  equity,  regard  being 
had  to  the  special  powers  of  the  deed. 
What  Lord  Wensleydale  says  is  this— 
**  Provisions  which  give  to  the  directors 
diseretionary  powers  of  management  do  not 
Haw  Saan^  XXVIX-r-OHAM. 


afKNt  strangers,  and  the  shareholders  at« 
hound  by  the  exercise  of  the  discretion, 
which  they  have  consented  to  give.  Other 
stipulations  are  directory  merely,  and  do 
not  constitute  conditions  to  the  exercise  of 
the  powers,  but  they  form  the  subject  of  an 
action  against  the  directors  for  the  breach 
of  their  covenants  expressed  or  implied  in 
the  deed.  The  great  body  of  shareholders, 
for  whose  protection  these  limitations  of 
authority  are  provided,  cannot  be  affected, 
unless  ^ey  are  complied  with.  Tbey 
can  only  act  and  contract  through  their 
directors,  Aid  the  atis  of  the  individual 
shareholders  have  no  effect  whatever  on 
the  company  at  large."  No  doubt  the 
distinction  is  to  be  drawn  between  that 
which  is  apparent  on  the  face  ^f  the  deed 
which  every  contracting  party  must  know, 
as  here,  that  the  policy  is  to  bounder  sea), 
and  what  is  only  the  result  of  certain 
meetings  which  are  to  take  place  in  com- 
pliance with  the  forms  of  the  deed,  certain 
internal  arrangements  of  the  company,  the 
compliance  with  which  the  contracting 
party  has  a  right  to  assume,  when  he  finds 
that  the  acts  so  done  by  the  directors  are 
within  the  scope  and  power  of  the  direc- 
tors. He  is  not  bound  to  inquire  whether 
meetings  have  been  held  and  the  like, 
because,  if  so,  he  would  be  hound  to  go 
on  to  inquire  whether  those  meetings  have 
been  duty  summoned  and  a  variety  of  other 
matters,  which  would  render  it  impossible 
for  the  society  to  carry  on  the  business 
for  which  it  was  formed.  After  saying 
that,  Lord  Wensleydale  comments  upon  a 
particular  case  at  law — Smith  v.  the  Hull 
Plate  Glais  Company  (2).  He  says—"  If 
there  had  been  a  special  verdict,  unless  it 
had  been  stated  that  all  the  directors,  or 
that  a  board  of  directors  saw  and  sanctioned 
the  purehase  of  each  article,  it  would  not 
have  been  sufficient  to  fix  the  company, 
unless  the  reasoning  of  Maule,  J.  is  correct, 
that,  if  the  directors  carried  on  the  busi- 
ness and  allowed  persons  to  act  for  them 
on  the  pramises  in  ordering  and  receiving 
goods,  the  company  at  targe  would  be 
fixed,  as  an  ordinary  partnership  would  he 
under  the  same  circumstances.  No  doubt 
this  position  is  quite  correct,  if  the  direo- 

(2)  1 1  Com.  B.  Rep.  897 ;  21  Law  J.  Rep. 
(a.s.jC.P.  106. 
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ton  af0  expressly  or  impliedly  authorised 
by  the  deedi  which  depends  upon  the  terms 
of  it,  to  do  so."  That  is  all  that  it  is  iinp<»- 
tanttoread.  Whatever  power  you  can  ool- 
leet  from  the  deed  to  he  either  expressly 
or  impliedly  Tested  in  the  directon,  th»t 
power  a  person  contracting  is  entitled  to 
believe  they  can  exercise  on  his  behalf. 
And  here,  as  it  seems  to  me,  is  a  very 
true  construction  of  the  28th  clause,  re- 
ferring to  instruments  in  that  settled  form* 
and  referring  to  contracts  distinguished 
from  those  instruments.  The  38th  clause 
gives  to  the  directors,  where  the  deed  is 
silent,  diseretionary  powers  of  manage- 
ment, power  to  do  everything  which  is 
necessary  to  eairy  on  the  business  of  the 
company.  ^  I  find  a  contract  executed^ 
whi^  is  a  reasoi^Hble  contract,  and  within 
the  exact  scope  and  object  of  the  society, 
a  contract  that  they  will  do  an  act  which 
the  society  was  formed  for  carrying  into 
effect,  and  a  contract  which  this  Court 
would  hold  that  the  directors  were  autho- 
rized to  enter  into  and  will  hold  the  com- 
pany liable  upon.  Accordingly,  I  hold  in 
this  case  that  the  debt  is  established  ;  if  not 
established  at  law,  it  ia  established  as  a  good 
equitable  debt.  A  good  deal  of  observation, 
no  doubt,  might  arise  with  reference  to  the 
peculiar  constitution  of  these  companies. 
They  differ  very  considerably  from  the 
case  that  was  cited  to  me  of  a  chartered 
company ;  and,  of  coarse  without  knowing 
what  was  laid  before  the  shareholders  in 
that  ease,  and  without  knowing  what 
powers  of  inspection  they  had,  how  they 
were  informed,  or  rather,  were  capable  of 
obtaining  information  on  their  own  behalf 
with  respect  to  the  transactions  which  had 
taken  place,  one  would  have  a  great  deal 
to  consider  before  arriving  at  a  conclusion, 
that  if  the  act  itself  were  unauthorized 
by  the  deed  of  the  company,  there  could 
be  an  acquiescence,  unless  distinct,  plain 
and  clear  notice,  in  the  shape  of  a  report 
or  the  like,  was  brought  home  to  them. 
However,  in  this  case,  I  do  not  think  it  is 
necessary  to  go  into  Uiat  part  of  the  sub- 
ject, bwaiue  a  contract  has  been  made 
which  will  bind  the  company. 


M.R.  \ 
il  19. 20,22.3 
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HUTCHINSON  V.  WUQBT. 


April 

Sh^p—Inturanee—Afort^age, 

Several  ^ijpomuera  ealahlMed  am  «aw- 
eiaUon  for  <Ae  tMHraaee  aUpi.  The 
auoetaUam  and  inmraiteee  were  ewA  ee»* 

fined  to  a  year,  eommeneing  on  the  20tk  of 
February  at  iukmi,  and  ceaaittg  on  the  20<A 
of  Febrmary  foUowing  at  aoen,  in  each  yeoTt 
It  had  been  to  eoaltatied  for  several  year$. 
The  plaintiff  was  <Ae  owner  of  16-64JAs  of 
the  ship  *'  Boyne"  and  he  iiuwred  iU*  m- 
terest  in  the  association  for  500i.  ffe  was 
indebted  to  P,  the  owner  of  the  remminimy 
46-Mths,  in  the  sum  of  432/.  10a.,  and  Ike 
plaiiUifft  on  P,  requiring  other  eeemrity  for 
the  rfeSt  thmt  a  premiesery  note,  mada  am 
abMolute  assignment  of  hie  i6-64tk*  to  F, 
who  though  he  gave  no  written  Mulerteimjr, 
understood  that  the  shares  were  to  be  re- 
transferred  to  the  plaintiff  on  payment  of  the 
debt.  Neither  the  plaintiff  nor  P.  gave  any 
notice  of  this  transaction  to  the  association. 
On  the  27th  of  January  1856  the  skip  was 
lost;  and  ttpon  a  bill  by  the  plaitttiffto  obiaiu 
payment  of  the  insurance, — Held,  that  ike 
claim  was  within  the  rules  of  the  aseodation; 
that  he  was  the  owner  iff  the  skip  ;  that  net^ 
withstMuUi^  the  assignment,  his  intereet  and 
the  insurance  continued  ;  that  he  was  Uable 
for  the  debt  though  the  ship  was  lost ;  that 
P.  never  inemred  any  risk ;  that  the  eJbtp 
■MM  sailed  at  the  plaintiff's  mi,  H^it 
he  woe  entitled  to  the  insuranco-vtoney. 


The  Eligible  Insurance  Assodation 
established  at  North  Shields  for  the  mn- 
tual  insurance  of  ships.  It  consisted  of  a 
number  of  persons  who  were  owners  of  or 
interested  in  ships,  and  each  member  upon 
joining  the  association  agreed  to  bec<Hno 
liable  to  contribute  to  insure  against  the 
loss  of  any  ship  entered  in  the  associatioa, 
or  according  to  the  sum  insured  on  tlie 
ship  so  lost.  The  associadon  waa  cimi- 
tinued  from  year  to  year,  as  from  nocm  on 
the  20th  of  February  in  each  yesr,  and 
rules  were  drawn  up  fur  the  govemoiant 
of  the  association.  The  6th  rule  wm,  that 
ships  lost  or  detained  by  the  le^raut  of 
princes  or  powers,  shall  be  liable  to  ood- 
tribute  five  days  after  being  so  lost  or 
detained ;  but  ^ips  sold  shall  be  off  risk 
fcoin  the  date  of  the  tnuufsr^  provided 
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■otioe  hi  writing  be  fpvva  within  ten  days 
after  sneh  truu&T ;  neglecting  to  do  aot 
only  to  be  off  risk  when  inch  notice  ii 
giTcntothe  secretary  ;  and  ihips  atraaded, 
bot  not  totally  lost,  shall  be  free  from  risk 
of  others,  except  fire  and  harbour  risk, 
fifteen  days  after  such  event,  and  shall 
remsin  so  until  the  day  at  noon  on  which 
they  are  got  off  the  strand  ;  and  in  case  of 
the  fsilnre  or  insolvency  of  any  member, 
the  insnrance  shall  cease  six  days  after  the 
date  (rf  such  event,  nnlesa  the  assignees  or 
other  approved  persons  wQl  gnarantee,  by 
written  doennant,  the  payment  of  all 
average  1»lta  in  an«ar,  and  which  may 
beoome  doe  thereafter.  No  vessel  which 
is  mortgaged  shall  be  insured,  unless  the 
mortgagee  give  a  written  gi^nintie,  to  the 
aatiifaction  of  the  committee,  for  payment 
of  all  demands  on  the  said  vessel. 

Robert  Westmoreland  Hutchinson,  the 
plaintifF,  was  the  owner  of  16-64ths  of  a 
vessel  called  "  The  Boyne."  He  insured 
his  interest  for  5002.  in  the  association  for 
a  year,  commencing  on  the  20th  of  Febru- 
ary 1855.  On  the  18th  of  August  1855 
the  plaintiff,  being  indebted  to  the  defen- 
dant Frandt  Rockliffe  Pierce  (who  was 
the  owner  of  the  remaining  48-64th8  in  the 
vessel)  in  the  sum  of  4322.  lOs.,  mort- 
gsged  hSm  sharai  of  the  ship  to  him  to 
secnre  the  amount;  but  the  mode  of 
effseting  this  was  by  transferring  the  whole 
of  the  plaintiff's  shares  of  the  ship  abso- 
lotely  into  the  name  of  F.  R.  Fierce,  it 
being  understood  between  them  that  the 
transaction  was  to  be  considered  as  a 
mortgage  only,  and  that  the  plaintiff  was 
to  be  at  liberty  to  redeem.  F.  R.  Pierce, 
therefore,  was  roistered  as  the  sole  own^r 
of  the  ship,  but  no  notice  was  ever  sent  to 
the  secretary.  On  the  27th  of  January 
1856  the  ship  was  lost  near  Yania,  and 
the  plaintiff  then  claimed  the  benefit  of 
^  policy.  The  association,  however, 
inauted  that  he  was  not  the  owner  of  the 
ship  when  it  waa  lost,  and  that  it  was  not 
insured  with  the  association.  The  plain- 
tiff therefore  instituted  this  suit  to  obtain 
payment  of  what  should  be  found  due  to 
him  on  the  policy. 

Mr,  R.  Palmer  and  Mr.  Southgaie,  for 
the  plaintiC — The  plaintiff's  interest  in 
tite  ^ip  was  inaurable  at  the  time  of  the 


losa;  he  was  in  fiust  the  owner,  and  aa 
Bueh  liable  to  all  losses  as  a  memher  of 
the  association.  Though  the  transfer  of 
the  ship  was  in  its  form  absolute,  it  was  in 
effect  nothing  but  an  equitable  mortgage ; 
and  as  no  notice  of  the  transfer  had  been 
given  to  the  association,  the  ship  was 
never  off  risk  within  the  meaning  of  the 
6th  rule:  that  rule  could  not  refer  to  mort- 
gages after  the  insurance  was  effected.— 

Ladbroke  v.  Lee,  4  De  Gex  &  Sm.  106. 

JUton  V.  CampbeU,  4  Bro.  P.C.  476. 

Taplor  V.  Dean,  22  Beav.  430. 

Jbbott  OH  Shipping,  51,  92,  10th  edit, 

17  4-  18  yiet.  e.  104.  (Merchant  Ship- 
ping) «s.  100,  107< 

Mr.  Elderhn^  for  F.  R.  Pierce,  died— 
Sparket  v.  Marthall,  2  Bing.  N.C. 
761;  S.C.  3  Scott,  172;  5  Law  J. 
Bap.  (h.8.)  CP.  286. 

Mr,  FolleU  and  ilfr.  T.  Stevens,  for  the 
defendants,  Uie  managing  committee  of 
the  association  in  1855.— -This  was  a 
legal  question :  it  must  depend  much  on 
the  meaning  of  the  word  "owner."  No 
equitable  contract  for  insurance  eonld  in 
any  way  differ  from  a  legal  contract;  it 
must  be  in  writing.  The  plaintiff  had 
transferred  his  interest  in  the  ship;  hia 
nune  was  not  upon  the  raster,  and  with- 
out that  he  eonld  effect  no  insurance.  By 
the  late  acts  no  trust  could  be  noticed  on 
the  register.  It  was  therefore  absolutely 
necessary  that  a  person  insuring  should 
have  an  interest  in  the  ship,  hotii  at  the 
time  of  insurance  and  loss.  It  was  a  mere 
eontraet  of  indemnity  from  loss ;  but  aa 
the  plaintiff  by  his  assignment  ceased  to 
be  tiie  owner  of  the  ship  he  could  not 
recover  against  the  company.— 

Law  V.  th*  In^Sfmtable  Aumranee  So* 

ekty^  1  Kay  &  J.  22S;  a.  c.  24 Law 

J.  Rep.  (n.i.)  Chanc.  196. 
Af'CalHMiK  V.  AnJfcte,  2  De  Gex,  H. 

ft  G.  408 ;  a.  c.  2S  Law  J.  R^. 

(h.s.)  Chanc.  554 :  8  Hare,  1 ;  19 

Law  J.  Rep.  (n.s.)  Chanc.  215. 
Hughet  T.  Morrie,  2  De  Gex,  H.  &  G. 

349  ;  9  Hare,  636;  21  Law  J.  Rep. 

(n.s.)  Chanc.  761. 
Arvutroi^  v,  Armstrong,  21  Beav.  78; 

s.  e.  24  Law  J.  Rep.  (v.s.)  Chanc. 

659. 
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Skar^  T.  Tajflor,  2  Phill.  801. 
Meittitr  T.  Giltetftie,  11  Ve>.  621.625. 
Stoehdale  v.  Dumtop,  6  Me«.  &  W.  224; 

■.0.  9  Law  J.  Rep.  (h.8.)  Exch.  88. 
JSnwi*  T.  Yomi^t  Alt'**  758. 
86  Oao.  8.  e.  68. 

JUalbff  V.  the  India  and  London  Life 

Attwance  Company^  15  Com.  B. 

Rep.  865 ;  b.  c.  24  Law  J.  Rep. 

(n.8.)  CP.  2. 
Hamilton  v.  Mendet,  2  Barr.  1198. 
The  Sadler*  Company  t.  Badeoek,  2 

Atk.  554. 
Powles  V.  Innes,  11  Mee.  &  W.  10; 

s.  e.  12  Law  J.  Rep.  (n.8.)  Exch. 

163. 

Le  Cra»  v.  fft^hea,  cited  in  Camden  t. 

Andenon^  S  Tenn  Rep.  709. 
Robinton  t.  Qleadtm,  2  Bing.  N.G.  156. 
CampbeU  t.  /mmi,  4  B.  &  Aid.  423. 

Mr.  R.  Palmer,  in  reply. 

April  22. — The  Master  of  the  Rolls. 
—The  probable  effect  of  the  sixth  rule, 
applying  it  to  a  ship  sold  would  be,  that 
no  insurance  could  be  recovered  in  respect 
of  that  ship,  unless  the  insurance  were 
duly  transferred  to  the  purchaser  of  the 
ship,  and  that  if  any  new  insunnee  was 
effected  after  the  expiration  of  the  existing 
policy,  which  lasted  for  one  year,  the  in- 
suranoe  must  be  effected  in  the  name  of 
the  purchaser  of  the  ship,  who  must  be  a 
member  of  the  astodation;  but  that  the 
liability  of  the  Tendor  to  contribute  to  the 
loss  of  other  ships  was  to  continue  till  he 
had  given  notice  of  such  transfer.  There 
is  an  error  in  the  concluding  words  of  the 
rule;  it  ought  to  be  "guarantie  of  the 
amount  of  the  vessel."  Does  then  the 
insurance  cease  as  soon  as  the  mortgage 
is  made,  unless  the  mortgagee  gives  the 
required  guarantie  2  That  certainly  is 
not  the  effect  of  the  rule.  The  meaning 
is  not  Aat  the  insurance  shall  cease,  and 
that  the  owner  of  the  ship  shall  not  have 
the  benefit  of  his  insurance,  unless  the  per- 
son to  whom  he  mortgages  it  shall  also 
enter  into  security,  and  give  adbuble  secu- 
rity to  the  association  for  the  benefit  of  the 
other  underwriters ;  but  it  merely  means, 
that  if  a  ship  is  at  the  time  when  the  in- 
surance ia  made  actually  in  mortgage,  then 
all  persons  who  have  any  interest  in  the 


ship,  not  merely  the  mortgagor,  the  oimer 
of  the  ahip,  but  also  the  mortgagee,  ihiU 
pva  a  guarantie  to  the  association  for  the 
payment  of  all  the  demands  which  nsy  bs 
made  on  the  vessel.    Does  then  the  fam 
of  die  regbter,  being  that  of  an  absolots 
sale,  affect  the  questton?    I  thmk  sot. 
Though  it  was  made  in  that  form  it  «u 
not  a  sale,  and  the  evidence  aiUisfies  m 
that  there  was  no  sale  of  the  ship  either 
conditional  or  actual,  and  that  thm  was 
nothing  more  than  a  mortgage  of  the  ship 
as  between  the  plaintiff  and  the  de&odsat 
F.  R.  Pierce ;  and  that  when  the  nwmey 
was  repaid  the  plaintiff  was  entitled  te 
have  the  ship  retransferred  to  him.  There 
IS  nothing  in  this  rule  whidi  inusts  on  the 
form  of  tibe  n^stry  gonming  or  eootrwil- 
big  the  true  cbaiaeter  of  the  transaetioii. 
This  cireumatanoe  of  the  tranaactnsi  being 
a  moitgaga  does  govern  the  question,  but 
witii  respect  to  tlw  assodation,  it  apidies 
only  to  a  ship  in  mortgage  at  the  time  of 
the  insurance  being  effected  ;  bat  it  does 
not  stop  or  conclude  the  insurance  of  a 
ship  which  has  been  mortgaged  after  the 
insurance  was  effected.    With  respect  to 
the  form  of  the  registry,  it  is  ai^ed  that 
by  the  Registry  Act  the  interest  of  the 
plaintiff  from  August  1855,  the  date  of  the 
mortgage,  down  to  the  time  when  the  loss 
occuired,  was  such  as  to  prevent  him  firoia 
insuring  the  vessel ;  tiiat  both  at  Uw  and 
in  equity  F.  R.  Pierce  was,  under  Itbe 
statute,  tiie  real  owner  o£  the  vessel ;  that 
the  plaintiff,  therefore,  had  no  insaraUe 
interest,  and  that  he  was  not  entitled  to 
recover  against  the  underwriters.  Assnming 
the  construction  to  be  correct,  without 
giving  any  opinion,  I  think  that  the  con- 
sequence contended  for  by  the  defimdanU 
does  not  follow.   When  tiie  insurance  was 
effected  by  the  plaintiff,  he  was  the  reel 
owner  of  tiie  ship,  and  according  to  eveiy 
I»inciple  he  was  entitled  to  effetA  an  ia- 
soxanee.    It  was  contended  that  this  was 
a  contract  of  indemnity }  in  that  I  coneari 
and  upon  this  assnmptini  it  follows  that; 
in  order  to  give  a  r^t  to  recover  tat  the 
loss,  there  must  have  been  a  knuf  Jidehm, 
and  the  evidence  satisfies  me  that  a  band 
fide  loss  has  been  sustained  by  the  plain- 
tiff.   The  loss  does  not  fall  on  the  defen- 
dant F.  R.  Pierce ;  he  is  entitled  to  recovn 
tiie  amount  of  the  debt  fbi  which  the  veand 
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■  mortgigvd  agahut  die  {daintiff,  and  t&a 
entin  Ldm  aridng  from  the  destruetitm  of 
the  TMsel  fiQl«  on  the  plaintiff  and  on  no 
onaelie.    I  admit,  if  the  transaction  had 
been  a  tale  to  Pierce,  that  independently 
of  the  question  under  the  6th  rule,  the 
plaintiff  could  not  have  recovered,  becauie 
he  would  hare  sustained  no  loss ;  it  would 
hare  fallen  on  Pierce,  and  he  could  not 
have  recovered,  because  the  benefit  of  the 
insnrance  had  not  been  assigned  to  him. 
But  when  the  loas  has  really  been  sns- 
tained  by  the  person  effecting  the  insur- 
ance, can  it  be  maonably  contended,  that 
beeavse,  for  nuons  of  state  policy,  the 
banef  eial  owner  of  the  ship  sfaall  not  be 
treated  aa  sn^  in  any  eonrt  of  law  w 
equity  nnleia  hia  name  is  entered  on  the 
register,  therefore  on  this  account  the 
underwriters  who  have  accepted  the  risk 
are  not  to  make  good  any  loss  which  may 
occur  7  Their  argument  is,  that  if  through 
inadvertence  or  otherwise  the  name  of  the 
owner  is  not  entered  on  the  register  at  the 
time  the  loss  is  actually  incurred,  although 
tfaey  entered  into  a  valid  contract  to  in- 
demnify the  inaured  against  loss,  and 
although  that  loas  has  been  sustained ;  yet 
they  are  relieved  from  that  contract  by 
Chm  of  the  statute,  because  the  true  owner*a 
name  no  longer  remaina  as  the  registered 
owner  of  the  veasel.  Before  I  eould  aasent 
to  that  construction,  I  should  wish  to  find 
more  express  provision  in  the  statute. 
There  is  no  such  provision ;  and  is  it  to  be 
contended  that  the  statute  in  a  case  of  this 
sort  is  to  be  construed  strictly,  and  that  the 
insurers  are  to  be  entitled  to  get  rid  of 
their  liability,  simply  because  the  person 
claiming  is  not  named  in  the  register?  The 
eases  all  establish  that  the  Court  does  not 
look  at  little  technical  ^tails  and  ques- 
tiona  aa  to  whetlier  the  person  exista  in 
one  efaaraotcr  or  another,  but  whether,  in 
tutf  die  person  whom  they  had  indemnified 
againat  tlie  loss  has  reaUy  bond  fide  sus- 
tained the  loas.    That  is  the  effect  of  all 
the  caaea,  as  I  read  them.   In  this  case,  it 
is  clearly  and  distinctly  proved  that  the 
loss  fell  on  the  plaintiff.    The  Court  is 
bound  to  give  effect  to  this  contract,  and 
it  cannot  relieve  these  underwriters  from 
it  upon  technical  grounds,  drawn  from 
analogy  to  the  statute,  when  the  reason 
Ibr  which  die  statute  was  enaeted  doea  not 


apply.  I  muat  therefore  declare,  that  the 
plaintiff  ia  oititied  to  be  paid  die  insurance 
oat  of  the  monies  and  property  of  the  asso- 
ciation, or  by  a  contribution  of  the  mem- 
bers, according  to  the  rules,  but  subject  to 
such  deductions  as  the  plaintiff,  as  a  mem- 
ber of  the  association,  waa  bound  to  make 
in  reapect  of  averages  and  losses  of  ships 
of  other  members,  and  the  defendants,  the 
committee,  with  the  consent  of  the  plain- 
tiff, must  pay  the  amount  of  such  balance 
to  F.  R.  Pierce,  out  of  the  money  or  pro- 
perty of  the  assocnation,  or  draw  bills,  or 
otherwise  procure  the  oontribndon  of  the 
members  for  that  purpose,  according  to  the 
customary  mode  of  payment  in  use  in  the 
auociation.  There  must  also  be  an  account 
taken  of  the  monies,  &c.,  the  property  of 
the  association  in  the  posaession  of  the 
defendants,  the  committee^  with  a  declara- 
tion that  the  defendants  are  bound  to  raise 
the  amount  due  to  the  plaintiff,  and  his 
costs ;  but  the  coats  of  F.  R.  Fierce  must 
be  added  to  his  mortgage. 


THE  ATTORNEY  GENSRAL 
V.  HANHKB  AXD  OTHERS. 


ST0ART.  V.C. 

Watson,  B. 
Hay  26,  28 ; 
June  5 ; 

July  28. 

Letler$  Patent — Conitruetim — "  Waste** 
of  Manor~^Infarmation,  Coits  of  as  against 
Crown— Stat.  18  4  19  Kscf.  e.  9Q,~~Juru- 
dictioa  of  Conrt  of  EquUg, 

Grant  by  letters  patent  by  the  Crown  as 
lord  of  the  manor  of  E,  of  "  alt  those  eos^ 
mines  found,  or  to  be  found,  toitkin  the  com- 
mons, waste  grounds,  or  marshes  tpithin  the 
said  lordship  of  E,"  ^e.  with  a  proviso 
that  the  grant  shouU  be  cons&ued  strictly 
against  the  Crows,  and  most  strictly  and 
beneficially  for  the  grantees^ — Held,  to  pass 
eoal  lying  under  the  foreshore  of  the  eslmarg 
of  the  river  Dee,  between  high  andloW'Water 
marks,  and  forming  part  of  the  manor  ofE. 

Where  an  information  by  the  Attorney 
General  is  dismissed,  the  Court  has  juris- 
diction  to  dismiss  it  with  costs. 

This  waa  an  information,  at  the  suit  of 
the  Attorney  General,  praying  that  the 
right  of  Her  Mi^es^  to  the  coals  under  a 
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part  of  th«  aeft-shore  or  estoary  of  the 
river  Dee  between  high  and  low-water 
marks,  called  "White  Sands,."  might  be 
established  and  declared,  and  that  it  might 
be  declared  that  the  grant  in  certain  letters 
patent  did  not  comprise  the  coal  under 
"  White  Sands"  at  the  time  of  the  grant  of 
the  said  letters  patent. 

The  following  were  the  fiuts  of  the  esse : 
— The  Crown,  as  lord  of  the  manor  of 
Englefield,  in  the  county  of  Flint,  was 
entitled  to  the  land  lying  between  high  and 
low-water  marks  called  "  White  Sands," 
as  within  and  parcel  of  the  said  manor  of 
Englefield,  and  to  the  coal  thereunder. 

By  letters  patent,  bearing  date  in  Feb- 
mary  of  the  twelfth  year  of  Charles  I.,  his 
Majesty  made  a  grant  of  coal  within  land 
of  this  manor  (amongst  many  other  manors, 
land  and  franchises)  to  Francis  Braddock 
and  Christopher  Kingscote  in  feCt  in  these 
words  ^— "  Necnon  omnea  illoa  carbonea  et 
mineras  oarbonum,  inventos  ant  invenien- 
dos  inf^  eommuniaa,  teiru  vastaa,  sire 
mariscos,  infra  dominium  de  Englefield,  in 
comitatn  nostro  Flint,  cum  plenA  Itbeitate, 
potestateet  authoritate,  fodere,  deprimere,  et 
experire  puteos,  etaperire  dictas  mineras  in 
omnibus  locis  convenientibus,  infra  dictas 
communias,  terras  vastas,  et  mariscos,  ad 
aequirendum  carbones  infra  dominium 
preedictum.*' 

The  letters  patent  contained  an  exception 
and  a  provision,  of  which  the  following  is  a 
copy  : — "  except  always,  nevertheless,  out 
of  this,  and  to  ourselves,  our  betrs  and 
snccessors  wholly  reserved,  all  arrears  of 
rents  for  tbe  said  premises  now  due  and 
depending,  and  also  all  advowsona,  dona- 
tions, free  dispoutions,  and  rights  of  pa- 
tronage of  rectories,  churches,  vicarages, 
chapels,  and  other  ecclesiastical  benefices 
whatsoever,  to  the  premises,  or  to  any  or 
either  of  them,  in  anywise  belonging*  ap- 
pertaining, incident  or  appendant,  and  all 
knight's  fees,  wards  and  marriages  of  the 
premises,  and  all  services  for  or  in  respect 
of  the  same;  and  also  except  all  royal 
mines  of  gold  and  silver  within  or  upon 
the  premises  being  or  to  be  found,  and  all 
prerogatives  to  the  same  mines  belonging. 
And  further,  we  will,  and  by  these  presents 
for  ourselves,  our  heirs  and  snccessors  do 
grant  to  the  aforesaid  Francis  Braddock 
and  Christopher  Kingscote,  their  beirs  and 


assigns,  that  these  our  letters  patent,  or  the 
Inrolment  thereof,  shall  be  in  and  by  all 
things  firm,  valid,  good,  suflScient  and 
effectual  in  the  law,  and  shall  be  expoond- 
ed  and  eonstmed  stricdy  towards  and 
agunst  us,  oar  heizs  and  sneeessras,  and 
most  strictly  and  benefididly  for  the  afore- 
said Francis  Braddock  and  Christopher 
Kingscote,  their  heirs  and  assigns,  as  wdl 
in  all  oar  eonrts  as  elsewhere  wheresoever 
within  our  kingdom  of  England,  without 
any  confirmation,  licences  or  tolerations 
to  be  procured  and  obtained  from  us,  our 
heirs  and  successors;  notwithstanding  the 
ill-naming  or  not  naming,  or  the  wrong 
reciting  the  aforesaid  manors,  granges, 
messuages,  lands,  tenements  and  heredity 
ments,  and  other  the  premisea  above  by 
these  presents  before  granted  or  mentioned 
to  be  granted,  or  any  partorpa»el  thereof; 
and  notwithstanding  the  not  finding  or  ill- 
finding  of  any  offlce  or  offices,  or  inqntntion 
or  inquisitions  of  the  premises,  or  of  any 
parcel  thereof,  by  whieh  our  title  ought  to 
be  found  before  the  making  of  these  onr 
letters  patent;  and  notwithstanding  any 
defect  or  defects  in  not  reciting  or  ill- 
reciting  any  demise  or  grant,  demises  or 
grants,  gift  or  gifts  of  or  concerning  the 
premises,  or  of  or  concerning  any  part  or 
parcel  thereof,  or  any  of  the  profits  thereof, 
being  of  recoil  or  not  of  record,  heretofore 
made ;  and  notwithstanding  the  Ul  naining 
or  not  rightly  naming,  or  not  naming  any 
dty,  town,  hamlet,  place,  pariah  or  eoun^ 
in  which  liie  premlMs  or  any  pared  there- 
of are  to  be;  and  notwUhstsnding  any 
defect  or  defeets  in  wrong  naming,  or  not 
naming,  or  not  rightly  naming  of  any 
tenant,  farmer  or  occupier  of  the  premises, 
or  of  any  parcel  thereof;  and  notwith- 
standing any  variation,  discrepancy  or 
difference  in  any  matter,  name  or  form 
between  these  onr  letters  patent  and  any 
particular,  certificate  or  survey  of  the  pre- 
mises, or  of  any  parcel  thereof,  heretofore 
made,  or  between  these  our  letters  patent, 
or  any  other  letters  patent  of  the  premues, 
or  any  parcel  thereof  heretofwe  made,  or 
between  these  onr  letters  patent  ud  any 
record  or  records,  secount  or  aeeonnts,  la 
anywise  touching  or  concerning  the  pre- 
mises aforesaid,  or  any  parcel  thereof;  and 
notwithstanding  any  defect  or  ddfectainnot 
mentioning,  or.iutt  rightly  or  ill  nieotion-. 
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kg,  tlH  trae  yearly  value  of  the  premises 
or  of  any  part  thereof,  or  the  true  yearly 
rnita  reserred  out  of,  in  or  upon  the  pre* 
mitet,  or  any  parcel  thereof,  specified  in 
vty  particular  survey  or  account  hereto- 
fore made  or  hereafter  to  be  made  of  the 
premise*,  or  any  or  either  of  them ;  and 
notwithstanding  that  the  same  premises, 
or  any  the  profits  thereof,  are  or  at  any 
time  have  been  of  greater  yearly  valne 
than  specified  in  these  letters  patent,  or 
any  particulars  of  the  premises ;  and 
notwithstanding  that  of  the  estate  or  title 
of  us  or  any  of  our  progenitors  to 
have  the  suae  premiset  or  any  part 
thereof,  or  of  the  manner  or  ways  in  which 
the  same  pronises  came  to  our  hands, 
or  to  tiie  hands  of  any  of  our  progenitors, 
or  of  any  part  thereof,  mention  he  not 
made  in  these  letters  patent ;  and  notwith- 
standing the  statute  made  in  parliament  in 
the  eighteenth  year  of  our  Lord  Henry  VI. 
formerly  King  of  England  ;  and  notwith- 
standing the  statute  made  in  parliament  in 
the  first  year  of  the  reign  of  Lord  Henry 
IV.  late  King  of  England;  and  notwith- 
standing any  defects  in  not  naming  or  not 
lightly  naming  the  nature,  kind,  species, 
quantity  or  quality  of  the  premises,  or  of 
any  parcel  of  them,  or  of  any  person  or 
penons  who  before  ns  was  or  were  seised 
of  the  premises,  or  of  any  one  or  more 
thereof,  or  any  estate  tail  or  other  estate 
niade  to  us,  or  any  of  our  progenitors  or 
ancestors,  or  any  indenture  or  annexation 
by  our  late  most  dear  father  (of  happy 
memory),  or  any  other  of  our  progenitors 
or  ancestors,  kings  and  queens  of  England, 
before   now  made,  or  any  convention, 
sgreement  or  covenant  concerning  the 
same  premises,  or  any  part  thereof,  in  any- 
wisenotwithatanding;  and  notwithstanding 
that  the  aame  premises  by  our  said  father, 
before  our  accession  to  our  Crown,  were  in 
any  way,  or  as  to  any  part  thereof,  granted 
to  us  and  oar  heirs,  kings  of  England,  or 
to  ns  and  oar  heirs  male,  kings  of  England, 
or  ns  and  any  other  person  whomsoever ; 
and  notwithstanding  that  of  any  other 
grant  of  the  premises,  or  of  any  parcel 
thereof  mention  is  not  made,  or  true  men- 
tion is  not  made,  by  these  presents;  and 
notwithstanding  that  the  premises,  or  either 
of  them  are  or  were  formerly  parcel  of  or 
annexed  to  any  oaatle  or  honour,  or  were 


heretofore  or  are  now  annexed  or  anited 
to  any  caatle  or  honour;  and  notwith- 
standing any  other  cause  or  matter  what- 
soever. Also,  we  by  these  presents  do 
grant  to  the  aforesaid  Francis  Braddoek 
and  Christopher  Kingscote,  their  heirs  and 
assigns,  that  they  may  or  shall  have  these 
letters  patent  as  well  under  our  Great  Seal 
of  England  as  under  the  seal  of  our  Duchy 
of  Lancaster,  and  the  seal  of  our  county 
palatine  of  Lancaster,  and  tlie  seal  of  our 
counties  palatine  of  Cheater  and  Flint, 
made  and  sealed  in  due  manner,  without 
fine,  into  our  hanaper,"  ftc. 

A  demise  to  Lady  Hanmer  in  162fi  of 
the  same  coal-mines  waa  referred  to  in  the 
letters  patent  as  descriptive  of  the  coals  in 
question,  and  the  lease  was  in  English  and 
translated  into  Latin  in  the  letters  patent. 
The  operative  words  were :  "  AH  those 
coals  and  coal-mines  found  or  to  be  found 
within  the  commons,  waste  grounds  or 
marishes  within  the  said  lordship  of  Engle- 
field,  in  the  county  of  Flint,  with  full 
liberty,  power  and  authority  to  dig  and 
search  for  and  sink  pits,  and  open  the  said 
mines,  In  all  places  convenient  within  the 
said  commons,  waste  grounds  and  marishes, 
for  getting  of  coiU  within  the  lordship 
aforesaid." 

The  question  upon  the  infonnaUon  turn- 
ed on  the  true  construction  of  the  letters 
patent,  and  that  question  was,  whether  the 
coals  under  tiie  foreshore  or  land  between 
high  and  low-water  marks,  called  **  White 
Sands,"  and  which  was  admitted  to  form 
part  of  the  manor  of  Englefield,  passed 
under  these  letters  patent. 

The  Solicitor  General,  Mr.  fV.  M. 
Jamea  and  Mr.  Hanaon,  appeared  in  sup- 
port of  the  information. 

Kinglake,  Serj.,  Mr.  Bacon,  Mr.  Malint, 
Mr.  G.  M.  Giffard,  Mr.  E.  F.  Smith  and 
Mr,  Bamard,  appeared  for  the  different 
defendants. 

The  following  authorities  wne  referred 

to:— 

SeratUm  r.  Brown,  4  B.  ft  C.  48A. 
Calmady  v.  Rome,  6  Com.  B.  Rep.  861. 
Blundell  v.  Catterell,  5  B.  &  Aid.  2«8. 
The  Dikke  ofBeaufwrl  v.  the  Mayor, 
of  Swansea,  3  Exch.  Rep.  413. 
Jack  V.  M*Intgrt,  12  CI.  &  F.  151. 
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Thelrith  Society  t.  the  Bithop  ofDerrjf 

andRaphott  Ibid.  641. 
Slai.  2  4>  S  mU.  4.  e.  100.  >.  8. 

June  5. — Watson,  B. — [After  stating 
the  £ut8(  and  the  queition  upon  the  infor- 
mation aa  Ht  lorU)  above,  proceeded  at 
foUowi.^Tbe  Crown  contended  that  the 
coali  did  not  paaa  by  the  letten  patent. 
The  defendants  asserted  the  affinnatiTe. 
It  is  not  a  grant  by  the  Crovn  of  its 
prerogatiTe  right  to  the  foreshore,  bat  a 
grant  of  coals  within  and  parcel  of  the 
manor  of  Englefield.  In  order  to  ascer- 
tain the  effect  of  this  deed,  it  is  necessary 
to  inquire,  first,  are  there  apt  words  to  pass 
the  coals  nnder  White  Sands  ?  The  words 
of  the  grant  are,  "  all  coals  under  the  com- 
mons, waste  grounds  or  marishes."  It  is 
not  necessary  here  to  put  a  construction 
on  the  words  "  commons'*  or  '*  maruhes," 
for  it  appears  to  me  to  be  clear  that  Am 
word  "waste**  ia  snfficient  to  pass  the 
foreshore  or  the  coals  thereunder.  The 
word  "waste"  means  desolate  or  unculti- 
rated  ground,  land  unoccupied,  or  that  lies 
in  commons.  This  is  the  plain  and  com- 
mon acceptation  of  the  word,  and,  un- 
doubtedly land  between  high  and  low 
watermarks  falls  within  this  signification. 
It  lies  open,  desolate,  unoccupied,  uncul- 
tivated ;  and  so  Bayley,  J.,  in  delivering 
his  judgment  in  Seratton  t.  Brotpn,  calls 
the  land  between  high  and  low  watermarks 
"wastes."  Again,  in  the  description  of 
lands  or  manors,  the  terms  '*  lord's  waste,'* 
or  **  waste  of  the  manors,"  are  well  known. 
The  large  open  commons  within  and  psrcd 
of  the  manor  over  which  rights  of  common 
or  other  commonable  rights  are  exercised, 
are  *'  wastes"  of  the  manor.  Moors,  also, 
are  strips  of  unoccupied  land  within  the 
manor.  The  right  to  strips  of  land  by  the 
side  of  highways  is  not  unfrequently  the 
subject  of  litigation  between  the  adjoining 
landowners  and  the  lord  claiming  them  as 
"  wastes  of  the  manor."  The  true  mean- 
ing of  **  wastes,'*  or  '*  waste  lands,'*  or 
"  waste  grounds  of  the  manor,"  is  the  open, 
uncultivated  and  unoccupied  lands  parcel 
of  the  manor,  or  open  lands  parcel  of  the 
manor  other  than  the  demesne  lands  of 
the  manor.  Lord  Halesay^  that  the  main 
•ea  is  the  waste  and  demesne  of  the  kings 
of  England,  and  the  king  is  the  owner  of 


that  great  waste  the  sea.    It  is,  therefore, 
impossible  to  say,  th^  as  the  sea-shore  is 
waste,  that  word  "  waste  "  is  not  an  apt 
word  to  pass  the  coals  nnder  this  foreshoi^ 
being  parcel  of  the  manor ;  and  as  the 
foreshore  is  waste,  and  waste  of  the  manor, 
it  seems  that  there  is  no  more  appropriate 
word  in  a  grant  like  the  [Hresent.    It  is 
ai^ed,  on  the  part  of  the  Crown,  dtat  the 
proper  descripUon  of  the  foreshore  ia — 
"  littus  maris,  mariaa,  or  warrena,"  and  no 
doubt  that  is  so ;  but  it  is  equally  clear 
the  Crown  might  alienate  the  foreshore 
by  other  words  if  it  were  the  apparent 
intention  to  be  collected  from  the  grant 
itself  or  in  an  ancient  grant  constructed 
by  user-~7Ae  Duke  of  Beaufort  t.  the 
Mayor  <if  Swansea,  Calmadg  r.Roiae,  This 
is  not  a  grant  by  the  Crown  of  its  prero- 
gative right,  hut  a  grant  by  the  lord  of 
the  manor  of  the  coals  under  the  waatea  of 
the  manor.  Certainly,  very  difl^ent  words 
night  be  snfficient  in  dealing  with  the 
wastes  of  a  manor  than  in  a  direct  grant 
from  the  Crown.     The  words  in  these 
letters  patent  being  sufficient  to  paaa  these 
coals,  a  second  question  arises,  via.,  ia  it 
to  be  collected  from  the  letters  patent  that 
it  was  the  intention  of  the  grantors  that 
the  coals  under  this  foreshore  should  pass! 
This  intention  is  to  be  collected  from  the 
letters  patent.    At  the  time  <^  the  grant 
the  coals  under  the  copyholds  as  demesne 
lands — Fin,  Abr.  Ut.  *  Manor,'  c  3 ;  and 
also  all  the  coals  under  the  waste  grounds 
of  the  manor  were  vested  in  the  Crown  as 
lord  of  the  manor  of  Englefield,  as  pareel 
of  that  manor.    The  Crown  then  grants 
all  the  eoal  and  coal-mines  found  or  to  he 
found  within 'the  common,  waste  grounds, 
or  marshea,  without  any  exception,  which 
would  pass  any  coal  to  be  found  in  any 
part  of  the  manor  under  commons,  waste 
grounds  or  marshes.    There  is  a  power 
to  enter  such  lands  '*  to  get"  or  "  for 
getting"  co&ls  within  the  lordship.  These 
last  words  would  not  enlai^  the  extent  of 
the  grant  so  as  to  render  it  a  grant  of  coal 
not  nnder  the  commons,  wastes  or  marshest 
but  it  shews  that  the  right  to  get  coals  was 
to  be  co-extensive  with  the  manor.  Hwre 
is  nothing  to  be  collected  from  the  lettos 
patent  to  shew  that  the  grant  should  not 
extend  to  coals  nnder  ground  between  high 
ai^  low  watermarks,  and  no  reason  can  bs 
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anigned  why  it  should  be  to.    On  the 
ether  hand,  it  would  seem  strange  that  the 
Crown  should  retain  these  coals  where 
tlie  power  of  getting  them  would  be  most 
difficult  and  expensive,  if  not  impossible, 
and  the  extent  of  the  coals  granted  on  the 
part  of  the  grantee  would  shift  as  the  sea 
receded  from  or  encroached  upon  the  lands 
—Tk«  Kiiw  T.   Lord  Yai^orovffh  (1), 
SerattM  t.  ^mm.    Considering  that  the 
Crown  did  not  reierre  or  except  out  of 
this  general  grant,  it  is  abandmitly  clear 
it  was  the  intention  of  the  Crown  to  pass 
the  eoal  under  the  foreshore.    It  was  con- 
tended, on  the  part  of  the  Crown,  that  the 
words  of  the  grant  ought  to  be  read,  "  all 
eoab  under   commons,  whether  waste 
grounds  or  marshes,"  and  that  the  grant 
wss  accordingly  to  be  confined  to  lands 
orer  which  commonable  rights  were  or 
might  be  exercised.    Indeed,  one  of  the 
counsel  for  the  Crown  urged  that  we  were 
to  find  the  interpretation  of  this  grant  in 
^  words  of  the  Statute  of  Merton,  which 
is  confined  to  approvement  by  the  lord 
■gainst  oommon  of  pasture  only,  not 
igainst  other  common  rights.  Supposing 
such  a  eonttmction  to  be  adopted,  it  is 
putting  too  narrow  a  construction  on  the 
word  **  commons,"  for  that  word  means  as 
often  lands  where  rights  of  common  are 
exercised,   as  common  uninclosed  open 
land,  where  there  are  no  commonable 
rights.    Taking  the  word  in  this  confined 
sense,  ova-  land  between  high  and  low 
watermarks,  easements  and  privileges  are 
ezereised  in  many  mantnv  bordering  on 
the  sea  in  many  parts  of  England.  Thus, 
freeholders  by  prescription,  and  copy- 
bolden  agunst  tiie  lord  by  custom,  have 
a  right  to  get  lea-weed  for  manure  for  their 
Unds,  and  to  get  stone  and  sand  from  the 
foreshore  to  repair  their  buildings  and 
walla.    Public  ways  pass  over  it,  and  it 
would  be  a  valid  custom  for  the  inhabitants 
of  a  villa  within  the  manor  to  bathe  in  the 
sea  and  go  over  the  foreshore.  These 
rights  are  analogous  to,  although  not, 
strictly  speaking,  commonable,  rights— see 
the  Judgment  of  Holrayd,  J.,  in  EhndeU 
V.  CattereU,    But  the  true  anawer  to  this 
ud  other  u'gamenta  urged  on  the  part  of 
Crown  it,  that  on  these  letters  patent 

(1)  a  B.  ft  a  91 1  s.e.SUwJ:Bep.X.B.2M. 
Naw  Bvnm,  XXVa-CaAsoL 


fiill  e&et  must  be  given  to  all  the  words, 

and  in  doing  so,  the  true  construction  of 
this  grant  is,  that  the  coals  under  the  com- 
mon, the  coals  under  the  waste  ground, 
and  the  coals  under  the  marshes,  within 
and  parcel  of  the  manor  pass  thereby;  to 
hold  otherwise  would  be  to  depart  from  the 
rule  of  eonstruction  expressed  in  the  letters 
patent,  that  the  deed  should  be  construed 
most  fovourably  to  the  grantee.  The  ease 
of  Doe  d.  Marweod  t.  Hamrno^  (2)  was 
cited  for  the  Crown,  where  Maule,  J.  held, 
upon  a  oharter  produced  in  that  case,  that, 
by  commons  and  waste  places,  the  king 
did  not  grant  the  soil  of  the  foreshore 
between  high  and  low  watermarks  in  the 
river  Tees,  whieh  was  quite  clear  from  the 
context,  as  the  grant  contained  a  grant 
of  easement  over  that  land,  which  nega- 
tived the  intention  that  the  soil  itself 
should  pass.  It  does  not  seem  consequen- 
tial reasoning  tha^  because  in  one  deed 
the  intention  shewed  the  land  between 
high  and  low  watermarks  did  not  pass, 
therefore,  such  words  will  not  pass  coal 
under  the  sea^shore,  being  waste  of  the 
manor,  in  any  other  deed.  I  do  not  con- 
sider it  necessary  to  go  through  any  of  the 
documents,  such  as  modem  inclosure  acts 
for  inclosing  land  with  herbage,  and  other 
documents  adverted  to  in  the  argument,  as 
they  throw  no  light  on  the  mode  of  constru- 
ing this  grant,  certainly  none  in  favour  of  the 
Crown.  I  have  not  adverted  to  the  parol 
evidence  of  user,  as  I  think  the  letters 
patent  prove  the  right  on  the  part  of  the 
defendant.  I  am,  therefore,  of  opinion 
that  the  coals  under  White  Suads  did  pass, 
because  there  are  apt  words  and  a  dear 
intenlion  on  the  fiiee  of  the  letters  patent 
leadnig  to  tiiat  conclusion. 

Stuart,  Y.C.  said  it  had  been  ad- 
mitted, on  behalf  of  the  Crown,  that  the 
soil  between  high  and  low  watermarks  was 
parcel  of  the  manor.  Being  necessarily 
uncultivated  land,  in  ordinary  language,  it 
would  fairly  he  described  as  "waste." 
Bayley,  J.,  speaking  in  Court,  and  using 
the  language  of  a  Judge  to  describe  the 
soil  between  high  and  low  watermarics, 
called  it  "  waste."  That  would  seem  to 
render  inevitable  the  conclusion  that  the 

(2)  Not  reported. 
0P 
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Crown,  ID  granting  the  right  to  work  for 
coal  and  the  coal-mines  under  the  "  waate" 
of  thia  lordfhip,  without  words  excepting 
the  soil  between  high  and  low  watermatkt, 
muit  be  ooDaidcTKl  to  have  paaaed  the 
right  to  work  for  coal  under  aoil  between 
high  andlowwatemarka.  Bat  supposing 
that  the  question  were  doubtful— snppoa- 
ing  that,  on  a  narrow  view  of  the  language 
of  the  grant,  and  putting  a  strict  construe- 
tion  upon  it,  a  doubt  was  raised,  still,  the 
Crown  had  declared,  in  the  letters  patent, 
that  if  there  should  be  a  doubt,  that  doubt 
should  be  resolved  against  the  Crown. 
Concurring,  as  he  did,  in  the  opinion  which 
had  been  delivered  by  Mr.  Baron  Wataon, 
it  waa  very  clearly  hia  duty  to  diimisa  tha 
information.  Considering  the  language  of 
the  grant,  and  the  ample  Unguage  in  which 
the  bounty  of  the  Grown  to  diis  ftmily  waa 
therein  expressed,  it  was  to  be  regretted 
that  the  Crown  abould  have  deemed  it 
expedient  that  thia  expensive  litigation 
should  be  commenced.  The  question 
having,  however,  been  decided  against  the 
Crown,  it  only  remained  for  him  to  con- 
sider who  ought  to  bear  the  costs.  In  the 
ease  of  Kan€  v.  RtymoldaiZ),  he  had  taken 
occasion  to  observe  that  the  rule  which 
wed  to  prevail  at  law,  with  reference  to 
the  coats  of  the  Crown,  vis.,  that  the 
Crown  ought  neither  to  pay  nor  receiTe 
coats,  did  not  prevail  in  this  court.  That 
had  been,  in  fkot,  decided  in  The  AUomey 
General  t.  the  Earl  AtMmmham  (4X 
where  the  Crown  was  held  entitled  to  receive 
costs :  and  it  appeared  desirable  that  such 
a  rule  should  not  prevail,  for  nothing 
appeared  more  contrary  to  justice  than  that 
the  Crown,  in  its  own  court,  should  hare 
the  means  of  conducting  a  litigation  on 
terms,  with  reference  to  the  expense  of  it, 
more  &TourabIe  than  those  on  wbicb  it 
eonld  be  conducted  by  any  snhjaot  of  the 
Crown.  He  had,  therefore,  come  to  the 
eondnsira  that  it  waa  but  eommon  jnatiee 
to  apply  in  this  caae,  which  waa  that  of  n 
elaim  urged  unsuceessfyilly  in  an  cxpeosiTe 
litigation,  the  ordinary  rule  of  the  Court, 
vis.,  that  wbereaclaimwaa  advanced  in  thia 
court,  and  was  found  to  be  of  a  ebaraoter 
which  ought  not  to  prevail,  the  claim  £uU 

(3)  2  Stn.  &  Gil.  340. 

(4)  1  Siau  ft  8.  S94. 


ing,  the  claimant  must  pay  the  costs.  He 
was  of  opiniOD,  therefor^  that  this  infor- 
mation muat  be  diamiased,  with  oosta. 

At  a  later  hour  of  the  day — 

The  SaUetler  General  was  heard  agalnit 
the  Vice  Chaneellor't  decision  u  to  the 
payment  of  costs.    He  cited — 

The  Attorney  General  v.  the  Earl  ^ 

Athbnmham,  1  Sim.  &  S.  394. 
The  Lord  Adnoeate  t.  Lord  Dmnglaet 

9  CI.  &  F.  175. 
The  AUomey  General  v.  the  Corpora- 
turn  of  London,  2  Mac.  &  6or.  247 1 
s.  c.  19  Law  J.  Rep.  (h.8.)  Chane. 
314. 

Smith  r.  lord  Sttdr,  9  H.L.  Caa.  807  : 
and  snlunitted  that  the  nde  that  the  &own 
ahould  not  pay  or  neetro  coata  waa  well 
establiahed,  and  had  not  been  afEboted  by 
the  atotute,  18  &  19  Vict.  e.  90. 

Mr.  E.  F.  Smiih  submitted,  that  the 
statute  did  apply,  at  least,  so  for  aa  tbe 
defendanta  for  whom  he  appeared  were 
concerned,  who  had  not  been  made  psotias 
to  the  suit  until  after  the  aet  had  been 
paaaed.    He  cited-— 

Loop  T.  Bvrton,  2  Atk.  218. 
Plomden  t.  STAerpe,  West's  App.  Car. 
42. 

July  88.— ^TDAftT,  V.C.— The  faifonna- 
tion  in  tiiis  ease  waa  dianuased,  and  jnatiea 
seemed  to  me  to  require  that  it  ahould  be 

dismissed,  with  costs.  In  the  caae  of  The 
Attorney  General  v.  Athhumham  the  usual 
course,  according  to  which  the  Attorney 
General  neither  received  nor  paid  costs, 
was  departed  from.  The  object  of  this 
information  was  to  recover  from  the  deftn- 
dants  property  which  they  had  long  en- 
joyed, as  included  in  a  grant  from  the 
Crown,  with  other  property  which  the  d^ 
fondant  Sir  John  Hanmer  and  hia  fiunily 
have  enjoyed  finr  more  than  two  centuries. 
After  a  loi^  and  cxpenrive  litigatka,  Ac 
Conrt  has  decided  against  the  elm  of  tbe 
informant,  and  in  favour  of  the  defendants, 
whose  rights  were  attacked.  To  leave  tbe 
successful  defendants  to  bear  the  hesvy 
costa  of  an  expensive  litigation  with  w 
formidable  an  antagimist  as  the  Attorney 
General  would  be  a  manifest  injustice. 
But,  aa  an  order  diamisaing  an  information 
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vitk  BOftsidmnnu],  the  matter  itood  oTer 
on  the  queidon  ot  costs.  That  question 
hu  dnee  been  re-argued  by  the  Solicitor 
General,  who  referred  to  several  authorities 
tnd  to  the  recent  statute,  18  &  19  Vict, 
e.  90,  to  shew  that  the  defendants,  although 
■nccessful  in  the  litigation*  should  still  be 
1^  to  bear  the  burthen  of  the  costs.  As 
to  the  authorities  thus  cited,  so  far  as  they 
eouisted  of  cases  dedded  in  the  House  of 
Lords,  diey  are  disposed  of  by  Lord  Cot- 
tenhsffl,  in  the  case  of  The  /Attorney  Gent' 
nly.Uu  CorporttUon  of  London »  In  the 
most  important  of  these  cases  Lord  Cotten- 
ham  himself  had,  by  his  advice,  guided  the 
deeirion  of  the  House  of  Lords,  yet  in  the 
ease  of  Tbe  Attomtjf  Ganerml  v.  tht  Cer- 
foratioH  of  London,  Lord  Cottenham,  with 
the  decision  of  the  House  of  Lords  before 
bim,  used  this  language :  "  It  is  said  that 
costs  are  not  to  be  given  because  there  is 
a  rule,  or  at  least  a  practice,  that  the  Attor- 
ney General  neither  receives  nor  pays 
cosu.  Such  a  rule,  however,  although  it 
has  no  doubt  been  rec<^ized  by  the  House 
of  Lords,  seems  to  me  to  be  too  vague  to  be 
generally  acted  upon."  Again,  after  hav- 
ing taken  time  to  refer  to  die  authorities, 
Lmd  Cottenham  says,  "Altiiough  diera 
may  be  and  has  been  a  generally-received 
opinion,  a  sort  of  saying,  that  the  Attor- 
aey  General  neither  pays  nor  receives 
costs,  yet  that  is  open  to  a  variety  of  ex- 
ceptions, and  there  are  very  many  cases  to  be 
found  in  which  that  rule  has  not  been  acted 
npon.  There  does  not,  however,  appear  to 
have  been  a  very  general  practice  or  un- 
derstanding on  the  subject."  The  autho- 
rity of  LonI  Cottenham  is,  therefore,  clear 
against  the  existence  of  any  such  rule.  If 
thsre  be  no  audi  rule,  it  would  follow  that 
the  Court  mutt  deal  wi^  &e  question  of 
eosts,  as  payable  to  or  receivable  by  the 
Attorney  General,  upon  tbe  ordinary  prin- 
eiplea  of  justice ;  subject  only  to  the  ob- 
servation of  Lord  Cottenham,  that  the  aay- 
iog  or  general  opinion  so  often  acted  upon 
should  not  be  lost  sight  of,  for  be  says  that 
"nothing  would  be  more  unjust  than,  in 
a  contest  in  which  the  Attorney  General 
could  not  be  made  to  pay  eosts,  that  he 
should  be,  under  any  circumstances,  en- 
titled to  receive  eosts,  for  it  is  not  putting 
the  parties  at  all  upon  equal  terms."  Lord 
Cottenham,  having  satisfied  himself  that 


there  vras  no  general  rule,  ordered  that  the 
Attorney  Generd  should  receive  his  costs 
from  the  defendant.  The  decision  of  Sir  J. 
Leach,  in  the  case  of  The  Attorney  General 
V.  Athbwnham,  was  to  the  same  effect,  and 
he  also  held  that  there  was  no  general  rule 
on  the  subject.  The  recent  statute  of  the 
18  ft  10  Vict.  c.  90.  recognizes  no  such 
rule.  The  words  of  the  preamble  are  not 
that,  heretofore,  in  all  proceedings  insti- 
tuted on  behalf  of  the  Crown,  no  costs  are 
paid  by  the  Crown  to  the  subject.  On  the 
contrary,  the  words  are,  *'  in  divers  pro- 
ceedings instituted  by  or  on  behalf  of  tbe 
Crown  against  tbe  Queen*a  subjects,  no 
eosts  are  paid  by  the  Crown  to  the  sub- 
ject." And  the  2nd  section  not  only  is 
silent  as  to  the  existence  of  any  general 
rule,  but  is  framed  as  seeking  to  exclude 
all  doubt  by  a  peremptory  enactment.  In- 
stead of  leaving  the  costs  in  the  discretion 
of  the  Court,  as  matter  of  separate  adjudi- 
cation, the  language  is  imperative,  and 
seems  to  give  an  absolute  titie  to  the  costs 
against  the  Attorney  General  in  all  cases 
in  which  the  information  is  dismissed. 
The  words  are,  "  If  judgment  shall  be 
given  against  the  Crown  the  defendant 
shall  be  entitled  to  recover  costs,  in  like 
manner  and  subject  to  the  same  rules  and 
provisions  as  though  such  proceeding  had 
been  between  subject  and  subject."  And 
tbe  great  object  of  the  statute  is  to  autho- 
rize the  Lords  of  the  Treasury  to  defray 
such  costs  out  of  funds  to  be  provided  by 
parliament  for  the  purpose.  But  it  does 
not  authorize  execution  i^ainst  the  Lords 
of  the  Treasury,  or  any  person  other  than 
the  informant.  It  was  argued  that  the 
statute  is  not  retrospective,  and  that  unless 
brought  within  the  statute,  which  provided 
a  fmi  for  payment  of  costs,  there  were  no 
means  by  which  the  decree  for  payment  of 
eosts  by  tbe  Attorney  General  could  be 
made  effectual.  It  was  said  that  the  Court 
had  never  ordered  the  Attorney  General  to 
pay  costs,  because  there  was  no  public  fhnd 
applicable,  and  he  could  not  be  made  to 
pay  them  personalty.  This  argument  is 
a  mere  repetition  of  theold  notion  that  there 
is  a  rule  upon  the  subject ;  but,  as  it  has 
been  authoritatively  decided  that  there  is 
no  rule,  the  matter  must  be  disposed  of  on 
some  intelli^ble  principle  consistent  with 
jnttioe  and  common  sense.    The  public  | 
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officer  who  filed  thii  information  on  behalf 
of  the  Crown  might  clearly,  according  to 
the  decided  cases,  have  succeeded  in  ob- 
taining a  decree  that  the  defendants  should 
pay  costs  to  liim.  It  is  impossible  to  say 
that  he,  being  a  public  officer^  could  have 
retained  these  costs  in  his  own  pocket.  It 
is  quite  as  impossible  to  suppose  that,  in 
a  suit  instituted  on  behalf  of  the  public, 
the  expenditure  of  money,  which  was  ne- 
cessary to  bring  the  cause  to  a  hearing, 
was  an  expenditure  of  the  private  monies 
of  the  Attorney  Greneral.  The  same  source 
from  which  the  expenditure  for  a  public 
purpose  was  defrayed  in  order  to  bring  this 
cause  to  a  hearing — that  same  source  to 
which  the  costs,  if  awarded  in  fiiTOur  of 
the  informant,  must  have  been  conveyed — 
must  be  considered  accessible  to  the  in- 
formant for  defraying  all  expenses  of  every 
kind  to  which  he  may  be  held  liable.  If, 
as  must  be  admitted,  the  law  officer  of 
the  Crown,  had  he  sued  as  a  private  indi- 
Tidual  in  this  case,  ought  in  justice  to  have 
been  condemned  to  pay  the  cMts,  the  same 
right  of  the  defendants  to  recover  ^eir 
costs,  when  he  suet  in  a  public  eharaeter, 
cannot  be  refused  without  a  violation  of 
justice.  If  the  Attorney  General  had  sued 
by  a  relator,  it  cannot  be  said  that  the  rela- 
tor would  not  have  been  compelled  to  pay 
the  costs.  Lord  Redesdale  says,  "Where 
a  relator  has  been  named,  it  has  been  done 
through  the  tenderness  of  the  officers  of 
the  Crown  towards  the  defendant,  that  the 
Court  might  award  costs  against  the  relator 
if  the  suit  should  appear  to  he  improperly 
instituted."  In  the  present  case  the  suit 
was  instituted  without  any  rekitor,  and  it 
might  he  thought  that  the  want  of  that  ten- 
derness on  the  part  ot  the  officers  of  the 
Crown  arose  from  inadvertence.  But  the  re- 
sult of  the  litigation  is,  that  the  defendants, 
whose  property,enjoyed  under  a  grant  from 
the  Crown  itself,  was  attacked  by  this  in- 
formation, if  they  are  left  to  bear  the  heavy 
burthen  of  the  costs  of  the  litigation,  will 
be  seriously  injured  as  to  their  property, 
and  be  deprived  of  that  to  which  it  is  not 
disputed  that  they  are  in  justice  entitled, 
hut  which  it  is  contended  they  must  not 
have  by  reason  of  a  supposed  technical 
rule.  It  seems  irreeoncileable  with  any 
principle  of  justice  to  deprive  these  defen- 
dants of  their  costs.    Sir  W.  Blaekstone, 


•peaking  of  the  coarse  of  jnstue  as  admin- 
istered in  England  between  the  Crown  sad 

its  subjects,  says,  "  Injuries  to  the  r^hts 
of  property  can  scarcely  be  committed  by 
the  Crown  without  the  intervention  of  its 
officers ;  for  whom  the  l&w  in  matters  of 
right  entertains  no  respect  or  delicacy,  bat 
furnishes  various  methods  of  detecting  the 
error  or  misconduct  of  those  agents  by 
whom  the  sovereign  has  been  deceived  snd 
induced  to  do  a  temporary  injustice  "(S). 
If^  therefore,  this  is  a  case  in  which  the 
defendants  have  a  right  to  recover  their 
costs,  the  duty  of  the  Court  is  to  endeavour 
that  what  simple  justice  requires  should  not 
fail.  The  decree  must,  therefore,  be,  that 
the  information  he  dismissed,  with  costs. 


KlNDEHSLBT,  V.C. ' 

June  10.  J 


8RARUAH  «.  RUDD. 


Executors — Right  of  Retainer — Aotete 

of  Limitation*, 

After  a  decree  fw  taimy  oeeente  m  m 
oAn&iBtfrafioii  wA,  one  of  teveral  exanlan 
May  imitt  upon  hie  r^ht  of  retaitter  ta  re- 
spect of  a  defrt  due  mere  lila*  six  years 
before  the  testator's  death,  notmithtlaniiiig 
the  Statute  of  Limitations. 

This  was  a  suit  for  the  administratioa  of 
a  testator's  estate,  and  the  usual  decree  for 
accounts  was  made  on  the  22nd  of  Novem- 
ber 1856.  The  defendanto  were  the  ex- 
ecutors of  the  testator,  one  of  whom,  Maik 
Sherman,  was  a  partner  with  the  testator 
in  his  business.  At  the  date  of  the  deene 
the  exeeutora  had  money  of  the  testator's 
in  their  hands,  and  M.  Sharman,  tttbs»< 
quently  to  the  decree,  and  while  the  ac- 
counts were  being  taken  in  the  Judge's 
chambers,  claimed  to  retain  certun  snnu 
of  money  due  to  him  in  respect  of  the  part- 
nership accounts,  and  also  another  sum  due 
upon  a  separate  private  account  betweea 
him  and  the  testator.  The  balance  claimed, 
in  respect  of  the  private  account,  was  com- 
posed of  sums  advanced  for  the  testator 
more  than  six  years  before  his  death,  and 
also  of  other  sums  advanced  at  a  later 
period.  The  claim  of  the  executor  in  re- 
spect of  those  sums  advanced  on  the  pri- 

{S)  8Bladi.Con.SM. 
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nte  account,  more  than  six  yean  before 
the  death,  was  opposed  on  the  ground  of 
its  being  barred  hy  the  Statute  of  Limita- 
tioos,  ud  that  qneition  now  came  on  for 
BTgoinent 

Mr.  Sa^  and  Mr.  H.  Clarkt,  in  sup- 
port of  the  elainit  contended  tSiat  the  debt 
doe  to  the  executor  was  not  barred  by  the 

■tstute,  and  that  he  was  entitled  to  retain 
it,  notwithstanding  the  decree  had  been 
made.  The  executor  had  not  treated  this 
u  a  debt  existing  at  the  time  the  accounts 
were  taken,  but  he  claimed  to  retain  it  out 
of  the  assets  in  his  hands.  An  executor 
had  fnll  right  to  waive  the  statute  in  respect 
of  any  creditors  of  the  testator,  and  he  could 
not  hare  the  less  right  to  do  so  on  his  own 
account.    They  cited — 

Slmbl$ekmidt  t.  Lett,  1  8m.  &  0.415. 

ma  r.  WaHer,  4  Eay  ft  J.  166. 

Mr.  Shapter  and  Mr.  Dickinson,  for  the 
residuary  legatee,  submitted  that  the  right 
to  retain  could  not  be  claimed  after  decree. 
An  executor  had  no  right,  after  decree,  to 
waive  the  Statute  of  Limitations,  either 
on  his  own  account  or  in  respect  of  a  debt 
doe  to  a  stranger.  He  was,  therefore, 
hound  to  plead  the  statute  and  was  him- 
self barred — 

Sheaen  t.  Vanderhwitt  1  Russ.  &  M. 
347. 

Snut^  r.  Thorn,  7  De  Oaz,  M.  ft  O. 
390. 

Cole  T.  Milet,  10  Hare,  179 

Mr.  Toiler  appeared  for  the  other  exe- 
cutors, and  neither  assented  to  nor  dissented 
from  the  claim  made  by  M.  Sharman. 

KivDERSLET,  y.C.  —  The  mere  decree 
does  not  prevent  an  executor  from  insist- 
ing upon  his  right  of  retainer,  although 
there  ia  nothing  said  about  it  in  the  answer; 
and  I  see  no  reason  why  one  executor  of 
leverd  may  not  exercise  his  right  of  re- 
tainer. This  executor  did  not  carry  in  his 
claim  as  an  existing  debt  at  the  time  the 
accounts  were  taken,  therefore  no  question 
arises  of  his  having  waived  his  right  to 
retain.  My  opinion,  therefore,  is,  that  the 
executor  has  a  right  to  retain  the  debt,  not- 
withstanding tlie  Statute  of  Limitations. 


f^^y  5     j-       BOLTOH  V.  BTANNARD. 

Exeevtor  —  Implied  Power  of  Sate  — 
Mortgage — Foreclosure — Creditor^  Suit, 

An  implied  power  of  eale  in  the  exeetOor 
a  mortgt^er,  ariak^from  a  Hreetion  in 
(Ae  toUl  to  pay  debte,  trill  not  enable  Ae 
Court  to  direct  the  eate  of  the  mor^aged 
estate  if  it  eanrnot  make  a  deene  for  fore* 
cloture. 

Svek  a  decree  eon        he  made  in  a 

creditors'  suit. 

■  An  executrix  directed  to  pay  debts  cannot 
be  considered  to  represent  third  parties 
within  the  meaning  of  the  16  ^  16  Fiet, 
e.  86. 

Hie  bill  in  this  case  was  jSiled  to  obtain  a 
foreclorare  of  a  copyhold  messuage  and 
lands,  held  of  the  manor  of  Russells,^  in 
Fakenham,  in  the  county  of  Snffi>lk,  which, 
by  a  surrender,  dated  the  S9th  of  April 
1829,  were  conditionally  surrendered,  by 
John  Stannard  to  Jane  Peach  Bolton,  her 
heirs  and  assigns,  to  secure  the  repayment 
of  2501.  and  interest. 

After  the  decease  of  Mrs.  Bolton  in  1 852, 
her  interest  in  the  messuage  and  lands 
became  vested  in  the  plaintiffs  Joseph  Sad- 
ler Bolton  and  Martin  Chigwin  Hall,  and 
on  the  5Ui  of  February  1857  they  were 
admitted  as  tenants  to  the  mortgaged  pre- 
mises, according  to  the  form  of  the  condi- 
tional surrender. 

John  Stannard,  by  his  will,  dated  the 
8th  of  March  1848,  directed  the  payment 
of  his  debts,  and  testamentary  and  Mineral 
expenses,  and  gave  and  bequeathed  to  his 
wife  Dinah  Stannard  the  mortgaged  pre- 
mises for  her  life,  and  at  her  death  to  be 
divided  amongst  his  children,  share  and 
share  alike,  and  he  appointed  his  wife  the 
sole  executrix  of  his  will. 

The  testator  died  soon  after  making  bis 
will ;  his  wife  pidd  his  debts,  funeral  and 
testamentary  expenses,  hut  she  omitted  to 
pay  the  2502.  and  intereat  due  upon  the 
mortgage. 

There  had  been  eight  children  of  the 
mortgagor :  two  had  died  in  his  lifetime. 
Those  living  at  his  decease  were,  James, 
his  eldest  son  and  heir-at-law,  Sarah  Ann, 
John,  Rosanna,  William  and  Henry ;  they 
wera  all  made  parties  to  the  bill.  The  two 
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elder  children  had  attuned  twenty-one; 
the  four  younger  children  were  infanta. 

James  Stsnnard  lome  yean  since  tailed 
for  Australia ;  he  had  not  since  returned, 
and  he  had  noTer  been  served  with  a  copy 
of  the  bill. 

The  bill  stated,  that  James  Stannard, 
the  eldest  son,  was  also  the  customary  heir 
of  the  tettator;  but  upon  the  evidence,  the 
yoangeit  aon  was  stated  to  be*  the  heir 
aeeoi^ing  to  the  custom. 

Mr.  Marien,  for  the  plaintiffs. — The 
direction  in  the  will  of  the  mortgagor  to 
pay  his  debts,  gave  the  executrix  an  im- 
plied power  of  sale ;  she  represented  her 
absent  son,  and  could  therefore  make  a 
good  title  to  the  estate,  as  she  might  be 
ordered  to  convey  it  to  a  purchaser  under 
the  15  &  16  Vict.  c.  86.  s.  42.  rule  9, 
whieb  enacted,  **  that  in  all  suits  concern- 
ing real  or  personal  eatate  which  is  vested 
in  tmsteee  under  a  will,  settlement  or 
otherwise,  mob  tnutms  sbaU  represent 
the  perama  beneficially  entitled  under  the 
trust."    On  the  implied  power  be  cited — 
Robiiuon      Lmater,  17  Beav.  592; 
s.  e.  23  Law  J.  Rep,  (n.8.)  Chanc. 
641 ;  5  De  Gex,  M.  &  O.  272. 
Wrigk^  v.  Syke*,  21  Beav.  8S7  ;  s.  c. 
35  Law  J.  Rep.  (h.s.)  Chanc.  466. 


On  the  representative  diaraet«  of  die 
executrix  he  referred  to— 

iSsie  V.  JTiCmn.  S  De  Oex,  H.  k  6. 
119;  B.  c.  22  Law  J.  Rep.  (ir.s.) 
Chanc.  344. 
Flemiiuf  v.  Buehonam,  S  De  Gex,  H.  ft 
O.  976 ;  s.  c.  22  I^nr  J.  Rep.  (iM.) 
Chanc.  686. 
8^4  WiU,  4.  0.  104. 

JIf r.  /.  H.  Taflor,  for  the  inCMt  defen- 
dants. 

The  widow  and  other  deftndants  did  sot 
appear. 

The  MASTin  of  trk  Rolls. — The  exe- 
cutrix is  not  a  trustee  within  the  15  ft  16 
Vict,  c,  86.  s.  42.  r.  9,  in  whom  an  estate 
is  vested,  but  she  has  a  power  of  sale,  tnd 
the  plaintifb  may  take  advantage  of  it  in 
a  creditors*  suit  The  suit  originally  asked 
for  a  foreclosure.  I  will  now  give  tbe 
plaintiffs  a  general  liber^  to  amend  the 
bill ;  but  if  the  defendanta  reaist  the  de- 
cree, they  mast  be  heard  next  term ;  before, 
however,  I  can  order  a  sale  tb««  must  be 
advertisements  for  creditors  to  come  in. 
I  will,  however,  now  make  a  decree  fore- 
closing the  estate  against  all  the  dafendaatt 
except  James  Stannard. 


Tbe  following  cases  will  be  reported  in  the  Volume  for  1859  : — 


ROLLS  COURT. 

nUTURSTOHIUVOK  *.  TURHtB. 

aaa&TXB  «.  tilsoit. 

In  ft  XBWBBBT. 
WKITB  ff;  WAXLET. 

VIC£  CHANCELLOR  KINOERSLEY'S 
COURT. 

ATKinOK  f.  SMITH. 


VICE  CHANC£LLOK  STUARrS  COURT. 
cook  ».  sTvaeis. 

THB  COLUXS  OOMFABV  Sb  BBBVBS; 
VIKT  «.  FASSBTr. 

YICE  CHANCELLOR  WOOiyS  COURT. 

WABBXir  9.  BVDALb 
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COMHSNCINO  WITB 

MICHAELMAS  TER^,  21  VICTORIiE. 


FcllCouet  f  ^"  «  'raW" 

or  AND  COPPER  MININO  COU- 

Atpbal.  pany  (finiJed),  e«  parte 

Dee.  15.        lofthodss    and  whit- 

l  WORTH.* 

Companjf— 19  ^  20  Viet,  e.  47—  fFindinff 
•^--^Smlf^Mofy— 7V«fM/«r  of  Shares. 

A.  B.  wa»  the  holder  of  akarei  in  a 
mmhff  eempa^  ntablkhed  upon  the  eogt~ 
heek  principle.  In  Oetoier  1856  it  cvoi 
ietermaud  bjf  the  aharehotdera  to  regieter 
Ike  eempat^  at  "  limited,"  under  the  19  ^ 
SO  Fiet.  e.  47>  witA  a  view  to  ita  being 
woemd  mp.  A  May  however  occurred,  whieh 
pneeaied  the  regiatration  of  the  company 
mtU  June  1857.  In  January  1857  A,  B. 
told  hie  aharea,  and  the  tranafer  was  com' 
^etedy  A.  B.'a  name  not  being  returned  at 
e  ahareholder  on  the  eompany^a  being  regia- 
tered  m  June  1857.  In  July  the  company 
woe  ordered  to  be  wound  up,  and  Air.  Com* 
mierioncr  Fane  placed  A.  B.'a  name  on  the 
tisi  of  contributeriee;  but  it  was  held,  on 
appealt  that  the  name  woe  improperly  placed 
on  the  litt. 

This  WW  an  appeal,  by  Meins.  Loft- 
honse  and  Whitworth,  from  the  decision  of 
Mr.  Commimoner  Fane,  placing  their 
namei  on  the  list  of  eontributories  of  the 

*  Reported  hj  G.  S.  Allnntt,  Ea^ 
Haw  Bbbr^  XXriL— Baku. 


above-named  company.  The  company  was 
established  in  September  1853,  upon  the 
cost-book  principle,  and  by  the  prospectus 
it  was  stated  that  the  liability  was  limited, 
and  that  the  capital  was  to  consist  of 
lOO.OOOf.,  in  20,000  ahares  of  51.  each. 
By  the  37th  rule  of  the  company  it  was 
prorided,  '*  that  upon  any  requisition  being 
made  to  the  purser  by  the  holder  of  any 
certificate  of  ahares,  and  upon  sneh  eerd- 
ficata  being  registered  in  the  eoit-boolt  in 
the  name  of  such  holder,  the  purser  should 
make  an  entry  in  the  eost-book  of  such 
registration  against  the  name  of  the  person 
(if  any)  who  should  appear  therein  as  the 
theretofore  registered  holder  of  the  shares 
speci6ed  in  such  certificate,  and  the  inter- 
est of  such  person  in  such  shares  should 
thereupon  cease,  and  he  or  she  should  be 
thereupon  freed  from  all  fliture  liabilities 
in  respect  thereof." 

The  petitioners  became  possessed  at 
different  times  of  655  shares,  and  the 
whole  amount  was  paid  apon  them.  In 
May  1854  the  pedtioner  Lofthouse  was 
appointed  a  director,  and  continued  to  act 
in  that  eapadty  nndl  October  1856.  The 
655  shwes  were  sold  in  January  1857  to 
Mr.  Slack,  who  accepted  the  transfer,  and 
nodces  were  dnly  forwarded  to  the  purser. 
These  transfers  were  registered  in  the 
cost-book  on  the  26th  of  January  1857. 

Upon  the  19  ft  SO  Viet.  c.  47.  being 
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pasted,  the  ilianholders  determined,  on  the 
18th  of  October  1856,  to  make  the  com- 
pany  one  of  limited  liability  under  that 
statute.  A  delay,  however,  occurring  in 
conaequenee  of  some  doubt  being  raised  as 
to  the  company's  being  within  the  provi- 
sions of  the  act,  the  company  was  not 
registered  under  this  act  until  the  26th  of 
Jane  1857.  and  as  the  petitioner*  had  then 
transferred  their  shares,  their  oamet  were 
not  included  in  the  returns  made  to  the 
re^steHT.  In  July  1857,  upon  the  petition 
of  Mr.  Hutton,  one  of  the  ihareholden, 
an  order  was  made  to  wind  up  the  com- 
pany. Nodce  was  given  to  include  the 
petitioners  as  contributories  in  respect  of 
655  shares,  and  on  the  29th  of  August 
1857  the  Commissioner  decided  to  {^ace 
their  names  on  the  list. 

Mr.  Bacon  and  Mr.  Dorian  in  support 
of  the  appeal,  contended  that,  according  to 
the  law  previous  to  the  19  &  20  Vict.  c.  47, 
the  petitioners  would  have  been  free  firom 
liabQity  upon  relinquishing  their  shares, 
Mwas  shewn  by  F«in'sc«e(l)  and  Ma^ 
W«ea«e(2).  The  19  &  20  Vict.  e.  47. 
waa  not  intended  to  alter  the  existing  law 
in  this  respect,  or  existing  rights.  The 
I9th  aection  provides,  "  that  eTery  person 
who  has  accepted  any  share  in  a  company 
registered  under  this  act,  and  whose  name 
is  entered  in  the  register  of  shareholders, 
and  no  other  person  (except  a  subscriber 
to  the  memorandum  of  association  in  rcr 
spect  of  the  shares  subscribed  for  by  him), 
shall  for  the  purposes  of  this  act  be  deemed 
to  be  a  shareholder."  The  lllth  aection 
provides  for  the  delivery  to  the  Registrar 
of  Joint-Stock  Companies,  previous  to  the 
r^stration  under  the  act,  among  other 
thingi^  of  a  list  of  the  shareholders ;  and  in 
the  list  furnished  upon  the  r^cistrstion  of 
this  company  the  petitioners'  names  ware 
not  included.  The  62nd  and  6Srd  aeetions, 
however,  have  ereated  the  difficulty  in  this 
ease  (8) ;  but  they  must  be  constroed  with 

(1)  4DeOex,BC.ftO.S(U;B.c;2SLtwJ.R«t. 

(h^.)  Chsnc.  692. 

<2)  b  Ibid.  887  I  s.  c.  24  Lsw  J.  Rep.  (ii.s.) 
Chanc,  863. 

(3)  The  62Dd,  63rd  snd  Sfith  tections  an  u 
fitllowt : — 

Section  62. — "  Id  the  erent  of  an;  company  other 
tban  a  limited  company  being  wound  op  bj  the 
Court  or  roluutarily,  any  person  who  haa  eeaaed  to 
Iw  a  shareholder  within  the  period  of  three  years 


reference  to  the  19th  and  lllth  section^ 
and  nothing  further  than  the  raster  therein 
referred  to  can  be  regarded.  The  peti- 
tioners must,  according  to  the  65th  section, 
be  liable  either  as  shareholders  under  the 
19th  section,  or  as  contributories  under 
the  63rd  section.  The  company,  however, 
had  altogether  ceased  to  treat  the  peti- 
tioners as  shareholders,  and  gave  them  no 
notice  of  the  intention  to  register  under 
t&e  aot— £«  parU  StkUmg{A\ 

As  to  the  transfer  by  the  petitionen 
not  bang  firaudulent,  they  cited  1%  re  KU- 
hriehM  Mina  Company  (5). 

Mr,  Selwyn  and  Mr,  Hoxburffh,  for  the 
official  liquidator. — The  petitioner  Loft- 
house  was  an  active  director  of  tiie  com- 
pany up  to  January  1857,  and  he  had  in 
October  1856  assented  to  the  compsay 
being  registered,  with  a  view  to  its  being 
wound  up  under  this  act.  He  could  not, 
therefore,  after  having  concurred  in  all 
these  preliminary  arrangements,  escape 
from  his  liability  by  transferring  his  shazea. 
There  waa  a  material  distinction  between 
relinquishing  shares  under  the  rule  of  the 
company  which  had  been  referred  to,  and 
aatigning  sharM.    The  oljjecta  of  thia  sta- 

Erior  to  the  commencement  of  the  winding  ap,  dnH 
B  deemed  for  the  purpoeei  of  contribution  towaida 
payment  of  the  dene  9t  the  oonpany,  and  the  eorts, 
cbargea  and  expenaee  of  winding  up  the  same,  to  be 
an  existing  shareholder,  and  ahaU  have  in  all  respects 
die  same  rights,  and  be  subject  to  the  same  uabi- 
lities  to  creditors,  aa  if  be  had  not  so  ceased  to  be  a 
shareholder,  with  this  exception,  that  he  shall  not 
be  liable  in  respect  of  any  debt  <^  the  eompaay  oob- 
traeled  after  the  time  at  which  he  ceased  to  be  a 
shareholdez." 

Section  63.—"  In  the  event  of  any  limited  eosi- 
pany  being  wound  ap  by  the  Coatt  or  volDaurlly, 
any  person  who  has  oeaeed  to  be  a  holder  of  any 
share  or  shares  within  the  period  of  one  year  prior 
to  the  commencement  of  the  winding  ap,  ihul  be 
deemed  Ibr  the  pnrposes  of  contribution  towards 
payment  of  the  debts  of  die  eompany,  sad  the  eests, 
chaif^es  and  expeosea  of  windii^  up  tito  »na»,  to  be 
an  existing  holder  of  such  share  or  shares,  and  shall 
have  in  all  respects  the  same  rig^t^  and  be  sol^ect 
to  the  same  liabilities  to  erediton  aa  if  he  had  not  m 
ceased  to  be  a  shareholder." 

Section  63.— ^  Any  esisting  or  foimarsbsirtddst 
apon  whom  calls  an  aothoiised  to  be  mad*  \if  the 
third  part  of  this  act,  is  hereinafter  called  *  a  contri- 
butory ;'  and  the  representatives  of  any  deceased 
contributory  shall  be  liable  in  a  due  oonrse  of  ad* 
ministration  to  the  same  extent  aa  auch  contriba- 
tory  would  be  liable  under  the  third  part  of  this  art, 
if  alive." 

(4)  6  Ir.  Chanc  Bep.  isa 

(5)  SO  Law  Timci,  lU. 
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tote  were,  fint,  the  payment  of  all  the 
eompany'i  debts,  and,  secondly,  the  tettle- 
ment  of  the  sharest  In  respect  of  whidi 
diese  debts  and  liabiliUes  were  to  be  borne. 
As  to  the  latter  object,  the  6Snd,  6STd  and 
6jth  were  the  governing  sections.  Hie 
register  was  the  register  kept  by  the  com- 
pany, as  was  shewn  by  the  16th  secdon, 
which  required  that  a  raster  of  share- 
holders should  be  kept  by  the  company ; 
and  in  that  register  Uie  petitioners*  names 
appeared. 

The  liORD  Chancellor,  without  hearing 
a  reply,  laid,  that  the  Court  was  unani- 
mous in  the  opinion  that  the  order  of  the 
Commissioner  could  not  be  maintained. 
The  petitioner  Lofthouse  became  a  share- 
holder in  a  company  for  the  purpose  of 
voiking  mines  on  the  oost-book  prin- 
ciple.  The  company  became  for  most,  if 
not  for  all,  purposes  insolvent ;  and  tJiat 
hong  so,  Lofthouse  was  content,  in  October 
iBS6,  to  concur  with  the  other  partners  to 
pat  the  company  under  the  provisiona  of 
the  Joint-Stock  Companies  Act  of  1856. 
When  the  company  attempted  to  avail  itself 
of  that  act,  the  registrar  of  the  joint-stock 
companies  made  an  objection  that  the  com- 
pany did  not  come  wiUiin  the  provisions  of 
the  act,  which  caused  some  delay,  and  the 
company,  therefore,  was  not  registered 
until  June  1857.-    In  the  mean  time,  that 
was  in  January  1857,  Mr.  Lofthouse  sold 
his  shares  to  Mr.  Slack,  and  the  shares 
vers  regularly  transftired  according  to  the 
leqnfaenents  of  the  eost-book.    The  first 
point  raised  by  the  respondent  was,  tJiat 
die  transfer  to  Slack  was  fictilious,  and 
a  mere  device  of  Lofthouse  to  get  rid  of 
his  liability.    But  it  was  competent  for  a 
shareholder  in  this  company  to  resign  his 
interest  at  once,  and  to  have  no  further 
interest  or  liabilities  in  connexion  with  it; 
and  it  was  probably  true  that  when  Loft- 
house assigned  his  shares  to  Slack,  he  did 
BO  with  the  object  imputed  to  him.  But 
that  was  not  the  matter  to  be  inquired  into 
now.    If  the  transfer  was  fictitious  why 
did  the  company  assent  to  it?    No  objec- 
tion of  that  kind,  however,  waa  then  ti^en 
to  the  transfer.  Therefore,  Mr.  Lofthouse, 
to  all  intents  and  purposes,  ceased  to  be  a 
partner  in  the  company  in  January,  In 


June  the  company  was  minded  to  become 
ineorporatedf  and  they  took  the  neeesaair 
steps  and  registered  under  the  Joint-Stock 
Companies  Act  of  1856.    They  did  so,  as 
it  was  said,  for  the  purpose  of  having  their 
afikirs  wound  up ;  and,  looking  at  tibe  act, 
that  appeared  to  be  a  fair  course.  In 
consequence  of  their  becoming  a  company 
under  the  act,  and  a  petition  being  pre- 
sented by  a  contributory  for  the  purpose 
of  winding  up,  it  became  the  duty  of  the 
Court  of  Bankruptcy  to  settle  the  list  of 
contributories,  and  in  discharge  of  that 
duty  the  Commissioner  placed  Slack  as  well 
as  the  petitioners  on  the  list.  Whether  the 
petitioners  were  properly  placed  on  the  list 
was  the  question.    The  act  provided,  that 
existing  shareholders  should  be  first  liable 
as  oontributories;  then,  by  the  63rd  sec- 
tion, any  person  who  had  ceased  to  be  a 
shan^older  within  one  year  prior  to  the 
commencement  of  the  winding  up  of  the 
company  was  to  be  liable  as  if  he  was  an 
existing  shareholder.    The  Commissioner 
had  placed  the  petitioners  on  thelist  because 
they  had  been  holders  of  shares  within  the 
year.  But  that  was  a  mistake,  for  '*  a  holder 
of  shares"  meant  a  holder  of  shares  after 
the  company  was  brought  under  the  ope- 
ration of  the  act.  If  any  other  construction 
was  put  on  the  act  it  would  lead  to  great 
injustice.    The  petitioners,  when  they  be- 
longed to  the  company,  knew  the  nature 
of  their  liabilities.    From  the  discharge  of 
them  they  could,  not  recede.   But  what  an 
injustice  it  would  be  if  after  the  petitioners 
had  ceased  to  be  partners  in  the  company, 
their  partners  shoold  be  able  to  place  them 
on  a  list  of  persona  to  be  called  upon  for 
any  debts  contracted  after  they  had  retired. 
Many  other  anomalies  might  be  suggested, 
but  looking  to  the  language  of  the  act  and 
the  meaning  of  the  word  "  shareholders," 
it  was  clear  that  the  petitioners  ought  not 
to  be  placed  on  the  list  of  contributories. 
There  was  one  donbt,  however,  in  his 
Lordship's  mind,  and  that  was  whether  the 
Court  ought  to  stir  at  all  in  this  matter, 
because,  supposing  the  petitioners'  names 
remained  on  the  list  of  contributories,  he 
did  not  see  bow  they  could  be  damnified. 
The  S2nd  section  of  the  act  provided  the 
only  mode  by  which  calls  could  be  enforced 
against  shareholders  of  these  limited  corn- 
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paniw,  and,  according  to  the  provitfona  of 
that  flection,  the  parties  seeking  to  enforod 
the  calls  must  he  ahle  to  aver  as  against 
the  petitioners  that  they  were  within  one 
year  shareholders  in  the  company  as  con- 
stituted under  the  act,  which  they  could  not 
do.  However,  upon  the  construction  of 
the  act,  the  Commissioner  was  wrong  in 
placing thetrnaoies  on  thelistofcontribu> 
tones,  and,  therefore,  the  order  must  be 
discharged. 

I4OBD  Jusnci  Knioht  Brdcs  said,  that 
be  did  not  consider  that  the  Commissioner 
bad  jurisdiction  to  place  the  petitionen  on 
the  lilt  of  eontribntoriw. 

Lord  Josticb  Tohhib  entirdy  agreed. 
It  was  plain,  upon  r^erring  to  the  provi- 
nons  of  the  19th  secdon  of  the  19  &  20 
Vict.  0.  47,  that  the  petitioners  had  never 
accepted  shares  under  the  act.  It  was  said 
that  the  case  came  within  the  63rd  section 
of  the  act.  But  the  fact  of  ceasing  to  be 
a  shareholder  implied  that  the  person  had 
been  a  shareholder,  which  must  be  a  share- 
holder under  this  act ;  and  this  the  peti- 
tioners had  never  been.  The  order  must 
be  discharged,  and  the  costs  must  be  paid 
out  of  the  estate. 


FvuCoVn  1  WELSH  POTOSI  LEAD  AND 

ArrZAL.  y  COPPER  hinimo  coupant 
Dec.  16.  J    (Umiied),  ex  parte  birch.* 

Comfawy^Co^  Book — ReUnqfiithvteiU 
0/  Share*— 19  ^  20  VUtL  e.  47.— Confri- 

butory. 

A.  B.  va»  tke  holder  of  tbares  i%  a 
miaing  companjf  etU^Uthed  on  the  ootl'booi 
prineiple.  In  aceordamee  with  one  ike 
mlee  of  the  company,  he  gave  notice,  in 
lS57t  to  relinguitk  hit  sharet,  but 
he  had  not  then  paid  all  his  arrears,  and  tke 
pnreer  declined  to  take  tke  reUnqnishment* 
In  Map  the  arrears  wore  paid,  and  on  the 
4ih  of  hit  toUciior  ofipUed  to  tke  put- 
ter to  AfHW  wAy  the  uaeu  wot  retained  o» 
the  list.  On  the  26th  of  June  the  company 
fsos  regiuterod  ae  a  limited  company  under 
the  19  ^  30  Viet,  e,  47.  and  A,  B,'e  name 

(•)  B«portod  b7  O.  S.  iOlantt^  £m|. 


IMM  (Aea  refwiwd  mm  *  ehartholder.  The 
company  beiny  in  July  ordered  to  he  wound 
up,  A.  B*e  name  teas  placed  by  the  Com- 
mM««mer  on  the  list  of  eontributoriet.  On 
appeal,  it  wat  considered  that  the  proper 
course  teas  for  A.  B.  to  apply  to  hate  his 
name  removed  from  the  list  of  shareh^ders, 
and,  tke  petition  of  appeal  beiny  agreed  to 
he  treated  as  tueh  appluatson,  the  name  was 
removed  from  Ike  l^ 

This  was  an  appeal,  by  Mr.  Bird),  whose 
name  had  been  placed,  by  Mr.  Commis- 
sioner Fane,  on  the  Ust  of  contribntoriei 
to  the  Welsh  Fotoai  Load  and  Coppei 
Mining  Compuy  (limited)  ( 1 ).  Mr.  Biieh 
became,  in  Mareb  185^  holder  of  fifty 
shares,  twenty-five  in  his  own  name  and 
twenty-five  in  that  of  his  wife.  On  the 
2nd  of  April  1867  he  gave  notice  to  the 
purser  to  relinquish  his  shares,  pursuant 
to  the  tenth  rule  of  the  company,  which 
was  similar  to  that  in  Fenn's  caee  (2),  and 
the  certificates  were  given  to  the  purser. 
It  was,  however,  then  said  that  all  the  calls 
on  the  shares  were  not  paid,  and  Mr.  Birch 
subsequently  paid  the  arrears,  and  areceipt 
was  given  to  him  on  the  19th  of  May. 
The  company  was  raftered,  under  ^ 
19  &  20  Vict.  0.  47,  on  the  86th  of  /nne^ 
and  Mr.  Birch's  name  was  then  returned 
as  a  shareholder ;  and|  aooordingly,  as  Us 
name  appeared  an  the  r^tister,  the  Con- 
missioner,  in  settling  the  list  of  contribtt* 
torie^  placed  his  name  on  such  list. 

Mr.  Giffard  and  Mr.  Po^ex  appeared 
in  support  of  the  appeal. 

Mr.  Selwyn  and  Mr.  Bas^mryh,  for  the 
official  liquidator,  contended  that  as  Birch's 
name  was  on  the  list  of  shareholders,  the 
Coounissioner  could  not  do  otherwise 
than  include  it  in  the  list  of  contribatims. 
The  petitioner's  proper  course  would  have 
been  to  Apply,  under  the  Sftth  aection,  to 
remove  his  name  from  the  Bat  vf  shar^ 
holders. 

The  Ix>RD  Chancellor  suggested  that 
as  such  a  course  iqspeared  to  be  the  pxopot 

(T)  Sre  thelait  cau. 

(S)  4I>eGez,M.&O.S8«t  i.e.S>  Law  J.1U^ 
(ha)  Cbuie.  6tX 
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one,  the  pment  petition  ihould  be  treated 
u  an  apidieetion  £ot  that  purpose. 

This  being  assented  to  on  both  sides, 

Mr.  Sehayn  and  Mr,  Reabur^  eon- 
tended  that  the  application  came  too  late. 
Bireh's  duty  was  clearlj  to  have  applied 
at  once,  and  as  he  had  neglected  to  do  S(s 
he  must  he  eonafderad  to  hare  waivad  hia 
notice  of  relinquishinent.  Aa  it  was  on 
the  fkith  of  the  r^^ter  of  iharehoMers 
that  credit  was  giTcn,  delay  in  applying 
to  have  a  name  removed  waa  of  great 
importance. 

Mr.  Giffard  said  that  no  imputation  of 
neglect  conid  be  made  afrainst  the  pe- 
titioner, as,  on  the  4th  of  Jnne  1 857.  His 
solicitor  wrote  to  Mr.  Wilkinson,  the  pur- 
ser, in  these  terms  : — "  Dear  Sir, — Do  you 
not  intend  ever  to  strike  out  the  names  of 
Mr.  and  Mrs.  Birch  from  the  list  of  ad- 
Tenturers  in  the  cost-book  or  share  regis- 
ter ?  They  have  done  everything  required 
by  the  rulea  to  pnt  an  end  to  their  con- 
aexion  with  the  company,  bat  continue  to 
reeeiTe  notaees  from  yon,  aa  shazeholders. 
Yours  faithfully.  Mean  ft  Andrews." 

The  Lord  Chancellor  said  that  there 
could  be  no  doubt  that  thia  company  had 
BO  right  to  place  Mr.  Birch's  name  on  the 
list  of  shareholders  of  this  limited  com- 
pany. On  the  2nd  of  April  he  had  taken 
steps  to  have  his  name  removed,  but  an 
objection  was  made  that  he  had  not  paid 
all  the  calls.  That  money  was  afterwards 
paid.  After  that,  the  name  was  still  re- 
tained and  xioticee  were  sent  to  him.  Then 
the  letter  which  had  been  referred  to  was 
written.  1 1  was  quite  clear  that  the  com- 
y  had  no  right  to  put  bis  name  on  ita 
of  ahareholdeia.  Ha  wa^  tbereforo, 
neittier  an  setoal  nor  a  ntired  sharehtdder. 
Wb^er  tlae  Gonmisdoner  waa  wrong  in 
phmng  bia  name  on  the  list  of  eontribn- 
tories  hia  Lordship  had  some  doubt,  as  he 
had  no  righ  t  to  take  the  name  off  the  list 
of  sbareholdota.  Bat  the  name  ought  to 
go  off  the  list  of  shareholders,  and  then  it 
would  go  off  the  list  of  cootributories.  The 
eoata  roost  be  paid  out  of  the  eatate. 
The  Lords  Jvincis  oomourred. 


Loans  Jvsticbs.^  Ex  parte  barkworth.  In 
Jan.  29,  80.  J         re  harribon. 

Bonier  and  Cuttmer— Short  BiUe — 
Sills  treated  as  Cash — Property  in  neh 
BiUs  on  Bankruptcy  of  Bankers, 

Bankere  received  short  bills  from  their 
enttomen,  and  eredUed  them  wUh  theammint 
as  0mA,  and  dealt  with  the  MUs  ai  theh- 
diser^iea.  The  hanters  beeame  baukrmpt, 
at  vhieh  time  they  hM  some  of  eaeh  biUa 
whieh  were  not  fAeii  dne.  The  oMiyneee 
refused  to  delieer  mp  the  bUls  to  ihe  depo- 
sitiny  customer,  but  it  was  held  by  one  of  the 
Commissioners  that  there  being  no  evidence 
of  a  contract  or  arranyement  between  the 
bankers  and  customer,  that  the  bills  shouid 
be  treated  in  all  respects  as  cash,  the  fact  of 
these  bankrupts  haviny  credited  the  amount 
secured  by  the  bills  to  the  customer  as  cash, 
did  not  render  the  bills  the  absohte  property 
of  the  bankers ;  and  the  state  of  the  accouni 
at  the  tisne  of  the  bankruptcy  shewi^  that 
the  eastomer  had  a  ftaloace  m  his  favour,  the 
Mfjyaees  mmet  deliver  ^  the  bule,  Upom 
appealt  the  Lord  Jutlieee  affirmed  the  de- 
osmm. 

Mr.  Commissioner  Ayrton,  of  the  Leeds 
District  Court  of  Bankruptcy,  had,  on  the 
2Srd  of  December  1857,  ordered  the  assig- 
nees in  bankruptcy  of  Messrs.  HarrisMi, 
Watson  &  Plase,  bankers,  at  Kingston- 
upon-HuU  to  deliver  up  to  Messrs.  Frog- 
gart.  Woodward  &  Marriott,  Baltic  mer- 
chants, customers  of  the  firm,  certain  short 
bills  of  exchange  not  due  at  the  time  of 
the  bankruptcy,  which  had  come  into  their 
hands,  and  which  they  claimed  to  retain 
as  part  of  the  estate.  The  bankruptcy  took 
place  on  the  S4tb  of  September  1857,  at 
whieh  time  the  bankrupts  bad  in  their  poe- 
aeasion  varions  bills  of  exchange  whieh  had 
not  arrived  at  matnrity  but  wbidi  paaaed  into 
the  hands  of  the  assignees,  Measra.  Berk- 
worth,  Chapman  ft  Simpson.  Theae  billa 
of  exchange  were  depoaited  with  the  bank- 
rupts by  Messrs.  Froggart  &  Co.,  who  kept 
an  account  with  them,  and  paid  in  the  biUi 
which  were  credited  in  the  bankers'  books. 
Messrs.  Froggart  &  Co,  demanded  that 
these  bills  should  be  returned  to  them  aa 
their  jvoperty,  but  the  assigneea  resisted, 
allej^ng  that  Uiey  belonged  abaolntely  to 
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tfte  bankrupts  at  the  time  of  the  bank- 
ruptcy. This  was  the  short  point  in  dis- 
pute; and  when  the  ease  was  before  the 
Commissioner,  it  appeared  from  evidence 
adduced  by  the  assignees  that  the  constant 
custom  not  only  of  ^e  bankrupts,  but  of  all 
other  bankers  at  Hull,  except  the  bnneb 
of  the  Bank  of  England,  was,  that  when 
an  undue  bill  was  paid  in  by  a  customer, 
the  bill,  on  being  Indorsed  to  them  by 
the  customer  or  otherwise  guaranteed, 
was  not  entered  as  a  short  bill,  but  was 
treated  as  a  cash  payment,  and  the  bank- 
ers were  in  the  habit  of  discounting  them 
or  otherwise  dealing  with  them  at  their 
discretion.  The  customer  was  credited 
with  the  full  amount  of  the  bill  at  the  time 
of  its  payment  into  the  bank,  but  was 
allowed  interest  on  the  amount  only  from 
the  time  when  the  bill  became  due.  The 
assignees  attempted  to  prove  that  there  was 
an  understanding,  amounting  to  a  contract 
between  the  bankers  and  their  customers, 
that  such  bills  should  be  treated  in  all 
respects  as  cash  payments,  and  should  be 
at  the  absolute  disposal  of  the  bankers, 
whatever  might  be  the  state  of  accounts 
between  them  ;  and  they  put  in  evidence 
a  correspondence  between  the  bankrupts 
and  Messrs.  Froggart,  in  the  course  of 
which  the  latter  had  stated  their  account 
with  the  bank  in  such  a  way  as  to  include 
the  undue  bills  as  cash  payments. 

One  point  was  admitted,  namely,  that 
at  the  time  of  the  bankruptcy  the  balance 
of  the  accounts  between  the  iMokrupts  and 
Messrs.  Fro^art  &  Co,  was  in  fsvour 
of  the  latter.  The  Commissioner  was  of 
opinion  that  the  evidence  addueed  was 
not  sufficient  to  prove  that  the  alleged 
custom  amounted  to  a  contract,  and  made 
the  order  from  which  this  appeal  was  pre- 
sented by  the  assignees. 

The  argument  was  long,  but  as  the  chief 
points  are  so  very  minutely  considered  by 
the  Lords  Justices  in  their  respective  judg- 
ments, it  is  wholly  unnecessary  to  state 
them  here,  more  than  to  observe  that,  for 
the  assignees,  it  was  urged  that  the  cus- 
tom of  the  bankers  was  well  known  to 
Messrs.  Froggart  &  Co.,  that  the  bills 
should  be  treated  as  cash,  and  that  the 
bankers  were  entitled  to  dispose  of  them 
at  their  uneontrouled  discretion,  whatever 


might  be  the  state  of  die  accounts  bstmen 
them  and  the  depositing  customer. 

Mr.  Selwjfn,  Mr.  NaJder  and  Mr.  Md- 
Uth  supported  the  apped  of  Uie  assignees, 
referring  in  the  manner  radicated  in  the 
judgment  to  some  o(  and  relying  on,  tbs 
following  authorities : — 

Thompaou  v.  Giles,  2  B.  &  C.  423; 

B.  c.  2  Law  J.  Rep.  K.B.  48. 
Ex  parte  SargemUt  1  Rose,  153. 
Ex  parte  Ouraetl,  Ambl.  397. 
Ex  parte  Petue,  1  Rose,  232  ;  s.e.  19 
Ves.  26. 

Ex  parte  Leeds  Bank,  I  Ibid.  2S4. 
Oite$  V.  Perkina,  9  East,  12. 
Bent  V.  Puller,  5  Term  Rep.  494. 
Ex  parte  Twogood,  19  Ves.  229. 
Sttmart  t.  Aherdekt^  4  Mee.  &  W.  2 1 1 ; 

a.  e.  7  Law  J.  Rep.  (v.a.)  Excb.  8U2. 
B*  parte  Thempaon,  Mont.  &M.  lOt. 
Todd  T.  Reid,  4  B.  &  Aid.  210. 

Mr,  Baeom,  Mr.  Sery.  Hayet  and  Mr. 

Browne,  for  the  respondents,  Messrs.  Fn^ 
gart  &  Co.,  relied  upon  the  cases  of — 
Thotnpaon  v.  GUee,  uhi  supra. 
Ex  parte  Benson,  1  Mont.  &  Bl.  120. 
Ex  parte  Amitstead,  2  O.  &  J.  871. 
Ex  parte  Frere,  Mont.  &  Mac.  263. 
Jombart  v.  WooOett,  2  Myl.  &  Cr.  389; 
s.  c.  6  Law  i.  Rep.  (k.s.)  Cbanc 
211. 

Ex  parte  SvUth,  Buck.  355. 
Buchanan  v.  Findlay,  9  B.  &  C.  738 ; 
B.  e.  7  Law  J.  R^.  K.B.  514. 

Mr.  Seheyn  waa  heard  in  reply. 

Lord  Jostice  Kniobt  Bruce. — ^In  my 
opinion,  the  case  on  behalf  of  the  appd- 
lants  has  been  as  well  and  as  ably  argued 
by  their  counsel  as  an  appeal  so  hopeless 
could  possibly  be.  The  facts  are  not 
numerous.  A  firm  of  bankers  have  become 
bankrupt,  and  at  the  time  of  their  bank- 
ruptcy they  had  in  their  possession  short 
bills  deposited  with,  or  otherwise  fiimished 
to,  Uiem  by  one  of  their  customers.  The 
customer  then  said  to  the  bankrupts :  "  I 
am  ready  to  pay  you  the  balance  against 
me  on  my  account,  upon  its  beii^  as- 
certuned,  and  I  will  relieve  yon  fnm  all 
liability  in  respect  of  your  trensactionB  with 
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nwoT  with  my  firm;  butretumtoiistbetliort 
bills  belonging  to  u  I  which  you  bold."  To 
tbii  the  bankrupts,  or  rather  their  assig- 
nees, replied,  "  No ;  the  bills  now  belong 
to  us,  and  we  have  a  right  to  retain  them 
as  part  of  the  assets,  and  you  must  come 
in  as  a  creditor  for  the  amount."  To  me 
it  appears  that  this  proposition  is  as  star- 
tling as  a  demand  by  a  bankrupt  to  retain 
the  plate  or  the  title-deeds  which  a  cnsto- 
mer  haa  deposited  with  him  for  safe  cus- 
tody; and  this  demand— this  refusal  to 
comply  with  a  claim  which  common  honesty 
lequbed  should  be  eomplied  with— is  at- 
tempted to  be  sappwted  on  the  ground  that 
by  an  agreement,  either  express  or  which  is 
to  be  inferred  from  the  ordinary  course  of 
bnsfness  transactions,  the  bills  in  question 
became  the  property  of  the  bankers  from 
the  moment  when  they  came  into  their 
hands.  Now  this  proposition,  though  high- 
ly improbable,  is  of  course  not  impossible ; 
it  is  one  that  might  be  supported  and 
established  by  evidence ;  but  from  the 
nature  of  the  case,  and  on  every  conceivable 
ground,  itisincumbent  on  those  who  make 
the  assertion  to  prove  it.  The  question, 
therefore,  for  us  is,  whether  the  difficulty 
of  proving  the  proposition  baa  or  baa  not 
been  snrmounted  by  the  appellants ;  whe- 
ther^ in  &et,  they  have  succeeded  in  shew- 
ing that  so  improbabk  u  i^reement  has 
been  entered  into  by  their  euatomers  with 
the  bankrupts.  The  decision  in  the  case 
of  Thompson  v.  Oile»  completely  disposes 
of  many  of  the  circumstancea  on  which  the 
assignees  relied  to  support  their  conten- 
tion ;  since  that  decision  a  period  of  more 
than  thirty  years  has  elapsed,  and  so  far  as 
I  am  aware,  during  that  time  the  decision 
has  never  been  substantially  qneadoned; 
by  that  decision  the  afikira  of  mankind 
bave  been  governed  ever  since,  and  it  is 
moreover  one  recommended — if  indeed  any 
leoommendation  be  needed — by  its  entire 
oonibrmity  with  reaaon,  good  sense  and 
common  honesty.  The  decision  has  been 
ahnys  aeqnieseed  in  worthily  and  withont 
reserve,  and  it  is  known  to  he  a  correct 
exposition  of  the  law.  It  has  been  con- 
tended, it  is  true,  that  in  a  judgment  of 
Lord  Eldon,  in  Ex  parte  Sargeant,  judi- 
cial statements  have  been  made  at  variance 
with  its  principles,  yet  from  that  view  I 
nnat  express  my  dtuent.    It  may  be  that, 


taken  aput  from  the  context  and  from  the 
orders  made  by  Lord  Eldon,  the  expressions 

which  he  used  might  afford  some  ground 
for  such  a  construction  ;  but  when  read  in 
connexion  with  the  context  and  the  orders 
made  by  him  in  that  and  other  similar  cases, 
it  appears  to  me  that  Lord  Eldon's  language 
is  quite  consistent  with  the  doctrine  which 
has  been  laid  down  hy  the  learned  Judges 
who  decided  the  case  of  Thompson  v.  OtUt, 
Then  again,  it  has  been  argued  that  the 
present  appeal  is  different  in  its  eircum* 
stances  from  Th<mpton  v.  Gi/ei,  and  par- 
ticularly in  reference  to  the  onstom  of  the 
bankers  with  respeot  to  the  bills  deported 
by  their  eastomers  with  them  ;  hut  aasum- 
ing  this  to  be  so,  still,  in  my  opinion,  tiiat 
is  a  habit  of  the  bankers  in  conducting 
their  own  business  with  which  the  customer 
has  nothing  to  do,  and  of  which  he  probably 
knew  nothing.  For  as  to  the  knowledge 
of  the  custom  by  the  respondents,  there  is 
nothing  which  can  be  traced  to  their  know- 
ledge inconsistent  with  an  understanding 
that  their  bankera  were  to  have  a  Hen  upon 
their  securities  deposited  with  them,  to 
cover  any  cash  balance  that  might  be  due 
from  the  customers,  and  a  right  to  deal  with 
the  bills  as  the  exigencies  of  the  ease  mi^t 
leqnire.  The  evidence  adduced  proves 
nothing  beyond  this,  and  the  eorrespoudenee 
between  the  partiea  has  not  carried  the  case 
further.  The  sole  question,  then,  is,  whe- 
ther there  has  been  any  agreement  between 
the  customers  and  the  bankrupts  that, 
under  all  circumstances  and  for  all  pur- 
poses, the  short  bills  paid  in  by  the  cus- 
tomers should  become  the  absolute  pro- 
perty of  the  bankers  ?  In  Thompson  v. 
QileSf  and  indeed  in  all  the  cases  which 
have  been  subsequently  decided,  this  has 
been  considered  die  sole  question.  It  has 
been  contended  very  forcibly  by  Mr.  Nal- 
der,  in  his  ailment  for  the  appellants, 
that  it  wonld  not  be  open  to  the  bankers  at 
any  moment  to  retire  from  the  airange- 
ment  and  to  aay  to  their  costomera,  **  Close 
your  aeconnts  with  ns  and  take  baek  yonr 
Ulls";  bnt  I  consider  that  no  sueb  prin- 
ciple is  established  in  fact,  althov^,  if  it 
could  he  established,  that  argument  would 
have  great  weight.  On  the  contrary,  to 
me  it  appears  that  there  would  have  been 
nothing  inconnstent  with  the  arrangement, 
if  the  bankers  had  chosen  to  close  the 
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aeeoant  with  tbeireiutoiiiwi,  and  had  thao 
aaid  to  them,  "  We  will  eeaae  all  fiirther 
dealings  with  you ;  pay  ui  the  balanoe 
dae  to  at  on  year  account,  and  take  back 
yonr  billi."  On  these  grounds,  I  am 
eleaily  opinion  that  the  order  of  the 
learned  Commissioner  was  quite  right,  and 
that  it  is  consistent  with  honesty,  justice 
and  good  sense,  and,  therefim,  tlut  the 
appeal  must  be  dismissed. 

Lord  Justice  Turner.— It  appears  to 
me  unnecesaary  to  say  whether  weight 
would  or  would  not  have  been  attached  to 
the  arganeBts  ntged,  on  behalf  of  the  ap- 
pellants, if  this  ease  had  come  for  decision 
before  Tkompmm  v.  OUm^  for  according  to 
my  new  that  eaae  has  entirely  disposed  of 
the  argument  in  the  preaent  appeal.  The 
appellants  have  endeavoured  to  distinguish 
their  ease  from  Thompson  t.  Giles  upon 
three  grounds:  first,  that  the  state  of  the 
accounts  and  the  balances  were  in  this  in- 
stance different  from  what  they  had  been 
in  the  other;  secondly,  that  in  the  present 
case  the  bankers  had  always  treated  the 
short  bills  as  their  own  property,  and  dealt 
with  them  accordingly ;  and  thirdly,  that 
the  customers  were  aware  of  this  course  of 
dealing  with  the  bills,  and  had  therefore 
acquiesced  in  it.  This  third  point  was  not 
proved  in  TkompMou  v.  6ile«,  but  it  was 
contended  for  die  assignees  that  it  ia  made 
oat  in  the  present  ease.  The  first  point  ia 
disposed  of  by  this  consideration,  that  it  was 
STsriation  of  circumstances andnot  of  prin- 
ciples ;  and  no  difference  in  the  state  of  the 
accounts  in  the  two  cases  at  the  time  of 
the  bankruptcy  can  affect  the  principles  on 
which  the  decision  in  Thoaq)ton  v.  Oiles 
was  based.  Then,  as  to  the  second  point 
contended  for  by  the  assignees— namely, 
the  custom  of  these  bankers  in  dealing 
with  the  short  bills — Ihe  same  mode  of 
dealing  had  prevailed  in  the  case  of  Thomp* 
tan  T.  OUes  aa  in  this  eaae,  and  I  do  not  see 
in  what  manner  the  custom  of  the  bankers 
ean  be  held  to  affect  the  customers,  unless 
that  mode  of  dealing  has  been  brought  to 
their  knowledge  and  has  been  acqniesoed 
in  by  them.  According  to  my  view  there 
is  not  any  evidence  that  a  knowledge  of 
the  manner  in  which  the  bankrupts  treated 
and  dealt  with  these  bills  has  been  traced 
to  the  respondents,  at  least  so  long  as  the 
balance  upon  the  banking  account,  was  in 


their  flivoor,  altbongh  it  ia  adndttod  Aat 
there  waa  an  nnderti^ing  that  the  faaoken 
should  deal  with  the  bills  as  their  own  pro- 
perty whenever  the  atato  of  the  account 
might  require  it.  Again,  it  was  oootendsd 
that  the  correspondence,  established  the 
fact  of  an  arrangement  between  the  parties 
that  these  bills  should  he  the  property  of 
the  bankrupts.  The  respondents  might 
have  paid  in  the  billa  to  their  bankers  on 
one  or  other  of  two  contracts,  namely, 
cither  that  upon  their  being  pud  in, 
they  should  immediately  become  the  pro- 
perty of  the  bankrupts,  or  that  they  should 
remain  in  their  hands  as  a  aecority  to 
them  for  any  advanoes  they  might  make 
to  their  castomara;  and  the  naaigneei^ 
ooonsel  have  argued  that  it  was  clear  fiross 
the  correspondenee,  that  Measta.  Fro^ait, 
Woodward  &  Co.  intended  the  Inlls  to 
become  the  absolute  property  of  the  bank- 
rupts as  soon  as  they  were  paid  in,  inas- 
much as  in  the  letters  to  the  bankrupts 
respecting  the  state  of  their  account,  they 
had  constantly  claimed  as  items  in  their 
fovour  unpaid  bills  which  they  regarded  as 
cash.  If  this  were  so,  still  as  it  seems  to 
me  as  between  banker  and  euatomer,  it 
waa  the  only  aecurato  way  of  stating  the 
account,  where  the  object  was  that  the 
customer  might  ascertain  ite  real  condition, 
and  to  wbMt  extent  his  balanoe  ui  the  hands 
of  his  hanker  would  enable  or  permit  him 
to  draw.  True  it  is  that  notice  waa  snb« 
sequently  given  by  the  respondente  to  the 
hankers  requiring  them  not  to  deal  with 
the  biUs,  and  this,  it  has  been  contended, 
is  a  proof  of  what  was  the  snrang^nent 
before  that  notice  was  given.  In  my  judg- 
ment that  was  not  so,  and  that  it  amounts 
only  to  this :  that  the  respondente  thought 
it  necessary  to  take  additional  precaution^ 
and  I  think  that  tha  notice  afforda  no  evi- 
dence of  a  previous  contract.  Then  conies 
the  argument  of  Mr.  Nalder,  alluded  to  by 
my  learned  Brother,  that  the  bonkera,  evan 
if  desirous  of  do^g  so,  could  not  have 
closed  the  account.  This  does  not  appear 
to  me  to  affieet  the  case,  for  even  if  the 
bankrupte  were  prednded  by  the  contract 
from  closing  the  account, — and  my  learned 
Brother  thinks  that  they  were  not, — yet 
that  does  not  settle  the  question,  for  it 
may  be  that  there  was  a  contract  that  the 
bankers  should  honour  cheques  to  tha 
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tmount  of  the  billi  paid  in.  Accordii^ 
to  my  judgment,  therefore,  the  ease  of 
Thompson  v.  GilcM  is  distinctly  in  point 
and  must  be  held  to  goTem  this.    It  has 
been  argued  then  with  reference  to  that 
ease,  that  the  language  of  Lord  Eldon  in 
some  expressions  he  used  in  Ex  parte  Sar- 
gnnt,  it  inconsistent  with  the  doctrine  in 
Thompnn  t.  Cfilei.    I  observe,  however, 
that  Eg  parte  Saryeant  was  cited  in  Thomp~ 
MM  V.  OUetf  and  that  the  Judges  who  de- 
cided the  latter  case  do  not  appear  to  have 
considered  their  decision  at  all  inconsistent 
with  Ex  parte  Sargeant,  and  Lord  Eldon 
•aid,  upon  consideration  of  that  case,  he 
saw  no  reasonable  ground  for  doubt.  The 
words  reported  to  have  been  used  by  the 
learned  Lord  were,  "  That  the  bills  were 
not  written  short,  amounts  to  nothing  un- 
less there  is  a  concurrence  manifested  at 
the  time,  or  to  be  inferred  from  the  habits 
of  dealing  between  the  parties,  that  they 
ihonid  be  considered  as  cash."    By  the 
expression  *'  considered  as  cash"  Lord 
Eldon  said  distinctly  that  he  did  not  mean 
merely  entered  in  the  account  as  casb^  bat 
his  meaning  was  that  the  short  bills  were 
paid  in  precisely  as  cash  was  paid  in,  and 
that  it  thus  constituted  an  immediate  debt 
dae  to  the  customer  from  the  bankers. 
That  is  my  own  view  of  the  matter,  and 
in  that  view  there  appears  to  me  nothing 
inconsistent  with  the  decision  in  Thompion 
V.  OiUs.  I  agree  with  my  learned  Brother 
that  this  appeal  is  utterly  without  founda- 
tion, and  that  it  must  be  dismissed.  The 
costs  of  the  respondents  must  be  borne  by 
die. estate,  but  the  costs  of  the  assignees 
we  leave  to  be  dealt  with  by  the  learned 
Commissioner, 


VoKM  Jd«ticm.*>    Ex  parte  yates,  in  re 
Dec.  22.    5*  SMITH. 

Proof — Promisaorjf  N^e  —  Suhaequent 
^Ueratiou  —  Indortament  tkomgh  made  on 
Face  of  Note, 

Mfotujf  was  lent  to  me,  to  eeemre  the  re- 
fajfment  of  which  he  and  tuo  othere  made 
a  joint  and  etveral  promiseory  note.  The 
lender  required  payment  eome  yeara  after 
<Ac  dote  of  the  note ;  Imt  upon  the  makere 
procuring  a  new  name  to  the  note,  he  forbore 
Naw  Saans.  XXVII.— Baku. 


payment.  The  new  name  toaa  written  on 
the  face  of  the  note,  but  not  under  the  former 
names,  and  had  its  date  appended.  One  of 
the  original  makers  became  bankrupt,  and 
one  of  the  Commissioners  refused  to  aUow 
proof  of  the  debt  on  account  of  the  alteration 
of  the  note : — Held,  however,  en  appeal, 
reverting  that  decision,  that  the  creditor  was 
entitled  to  prove,  for  that  the  third  name, 
though  on  the  face  of  the  note,  was  added  ae 
an  indorsement,  and  for  the  purpose  of  add- 
ing a  person  with  freeh  liabilitg,  and  not  a$ 
a  new  maker. 

This  was  an  appeal  from  a  decision  of 
Mr.  Commissioner  Fane  refusing  proof  of 
a  debt.  The  bankrupt,  Tilden  Smith 
(of  the  firm  of  Smith,  Hilder  &  Co., 
hankers),  borrowed  3,0002.  of  Mr.  Edward 
Yates,  to  secure  the  repayment  of  which, 
with  interest,  he,  together  with  Mr. 
Richard  Smith  and  Mr.  Henry  Smith, 
made  a  joint  and  several  promissory  not* 
of  the  following  date  and  form 

"Nov.  27, 18M. 

"  8,000/. 

"On  demand,  we  jointly  and  severally 
promise  to  pay  to  Edward  Yates,  sen.,  or 
his  order,  the  sum  of  3,000^.,  with  interest, 
at  the  rate  of  Si.  per  cent,  per  annum,  for 
valae  received.  *'  Tilden  Smith. 

•*  Richard  Smith. 
*'  Henry  Smith." 

Upon  the  evidence  it  appeared  that  the 
8,0O0J.  was  handed  to  Tilden  Smith  by 
cheque,  and  that  the  other  two  makers  did 
not  take  any  active  part  in  the  transaction, 
one  being  his  brother  and  the  other  his 
nephew. 

The  lender,  Mr.  Edward  Yates,  died  in 
1856,  having  appointed  bis  son,  the  peti- 
tioner, his  executor;  who  shortly  after- 
wards intimated  an  intention  to  call  in  the 
money.  He,  however,  abandoned  such 
intention,  at  the  request  of  Mr.  Tilden 
Smith  ;  and  upon  the  offer  of  that  gentle- 
man  to  procure  additional  security,  or  s 
guarantie  of  some  independent  party  that 
the  money  should  be  paid,  the  petitioner 
agreed  to  let  the  matter  stand  over.  Ao- 
eordingly,  one  Mr.  Richard  Rassell  was 
procured  to  place  his  name  on  thegote  (an^ 
thu  was  done  with  the  coDCurnqpce  of  all 
parties),  which  be  did  in  the  manner  follow- 
ing :— He  wrote  his-  name,  and  added  the 
C 
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date  of  bis  signature  thereunder,  not  under 
or  on  the  same  part  of  the  note  on  which 
appeared  the  names  of  the  original  makers, 
but  at  the  opposite  corner,  '*  Richard  Rus- 
sell, 29th  Sept.  1856."    The  interest  on 
the  3,000f.  was  regularly  paid  up  to  June 
1857  i  and  on  the  happening  of  the  bank- 
rnptey  the  executor  of  the  original  payee 
tendered  proof  for  3,009/.  for  principal  and 
interest  against  lihe  sqiarste  estate  of  Mr. 
Tilden  Smith,  but  upon  the  same  being 
opposed  by  tbe  asngnees,  on  the  ground 
that  a  materia]  alteration  bad  been  made 
after  the  issue  of  the  note  in  its  body^  the 
Commissioner,  Mr.   Fane,  rejected  the 
proof,  and  hence  the  appeal  (1). 

Mr.  Selttyn  and  Mr.  Arpland,  for  the 
appellant,  argued  that  the  only  effect  of 
the  addition  of  the  name  of  Mr.  Russell 
was  to  render  him  liable  as  an  indorser, 
though  it  was  written  on  the  face  of  the 
note,  and  that  it  was  not  such  an  alteration 
u  to  render  the  note  invalid  as  between  the 

(1)  Titt  ease,  when  before  tlie  lexmed  Com- 
niuioner,  wai  ai^ed  as  followi:^ 

For  the  usigntes,  it  waa  cantended  that,  in  the 
proof  tendered,  the  debt  was  atated  to  be  the  debt 
of  Tilden  Smith  alone ;  whereas,  if  it  were  dne  at 
all,  it  would  turn  out  to  be  dne  from  Tildes  Smith 
eonjointly  with  others  ;  that  it  waa  only  in  retpect 
of  the  promitaory  note  that  Tilden  Smith  could  be 
made  liable  aa  a  aeparate  debtor ;  that  the  claim 
upon  the  note  was  not  maintainable,  as  that  inatru- 
mentwaa  wholly  void, by  reason  of  a  material  alter- 
ation harinf;  been  made  by  the  introduction  of  a 
ftesh  name  long  after  the  note  was  made ;  that  it 
was  clear  from  contemporaneoas  letters  that  the 
name  of*  Richard  Rusnell "  was  indorsed  upon  the 
note  at  the  time  it  bore  date ;  that  the  principle  laid 
down  by  all  the  anthorities  from  the  earliest  times 
wsB.thstaparty  wasboand  topresfTTeau  instrument 
of  this  description  in  precisely  the  same  condition 
in  which  he  received  i^  and  any  rariation  from  that 
mie,  or  any  material  alteration  by  the  introduction 
of  a  (Vesh  name,  rendered  it  a  new  docament,  which 
reqnired  a  fresh  stamp.  The  earlieat  authority  upon 
the  anbiect  of  bills  of  exchange  waa  a  decision  of 
Lord  Kenyon  in  Master  it.  Miller  (1);  see  also 
Smith's  Lead.  Cas.  4th  edit  18S6,  vol.  I,p.6»6. 
There  were  namcnma  earlier  authorities  respeetiDf 
tb«  application  of  tfaerule  todeedsand  inatmnenta  A 
Oiat  description.  Clark  t>.  Blackstock  (2)  was  ono 
of  the  intermediate  cases  tn  which  the  principle  waa 
reeognised,  and  the  latest  decision  was  that  of  Lord 
Cttnpbell  in  Gardner  v.  Walsh  <3).  On  the  other 
hand,  for  the  petitioner,  it  was  admitted  that  a  par^ 
eonld  not  become  a  principal  in  regard  to  a  trana- 


(1)  4TennRcp.SS0. 
l^j  Holt's  N.P.C.474. 
(8)  VbiiDpra. 


makers  and  the  payee.  Should  the  case 
of  Gardner  v.  Walsh  (2)  be  relied  on  for 
the  respondents,  it  would  be  suOicient  to 
say  that  the  alteration  was  here  made  with 
the  consent  of  all  parties. 

They  also  cited — 

Cotton  V.  Simpson,  8  Ad.  &  E.  136. 
Anderwn  t.  Wetlon,  6  Bing.  N.C.  296; 
B.  c.  9  Law  J.  Aep.  (h.8.)  CP.  194. 

Mr.  Bacon  and  Mr.  Begley,  tor  the  as- 
signees, insisted  that  the  estate  of  Mr. 
Tilden  Smith,  as  a  separate  debtor,  was 
liable  only  in  respect  of  the  note,  and  that 
if  from  any  irregularity  that  note  was  in- 
valid, his  estate  was  wholly  discharged ; 
that  there  had  been  such  irregularity  by 
reason  of  a  material  alteration  being  made 

action  Beveral  years  after  the  instmment  upon 
which  the  transaction  waa  based  had  been  made,  by 
reason  of  an  alteration  introduced  into  the  origin^ 
instrument ;  for  any  such  alteration  by  way  of  addi- 
tion would  make  the  instrument  a  new  seeuri^, 
which  would  be  simply  void  for  want  of  a  proper 
stamp  i  bat  it  was  contended  that  such  additioa 
could  not  sfiect  the  original  security,  which  was 
valid  in  its  inception  ss  between tlie  pa i ties  originally 
liable.  Gardner  v.  Walsh  waa  distinguishable  frwn 
the  present  case,  inasmnch  as  there  the  parties  did 
not  consent  to  the  altnation  being  made.  To  this 
observation  the  Commissioner  asked,  how  do  yoa 
get  over  the  principle  laid  down  in  the  cases  cited, 
that  the  note  should  be  preserved  in  the  aame  state 
in  which  it  was  originally  signed?  and  observed 
that  the  doctrine  seemed  to  be  clear  that  the  insttn- 
ment  creating  the  right  ahonldbe  kept  distinct  It 
was  further  ut^ed,  that  in  no  way  could  Mr.  Russell 
he  made  responsible  upon  the  note  for  want  of  a 
proper  stampt  whereupon  the  Commissioner  re- 
marked "  that  was  so  in  Blackstock's  case,  in  which 
Blackstock  was  in  no  way  liable,  and  yet  the  note 
waa  held  to  he  utterly  void.  That  is  exactly  this 
case."  It  waa  then  finally  said,  that  assuming  that 
the  promissory  note  was  of  no  value  under  the 
Stamp  Acts  for  the  purpose  of  proof,  it  would  still 
be  open  to  Mr.  Yates  lo  prove  the  original  oonii- 
deration,  for  which  see  Catton  v.  Simpson  (4).  The 
learned  Commissioner  obiterved,  that  in  Gardner 
«.  Walsh  it  waa  sud  that  Catton  p.  Simpson  was 
not  law,  and  that  unless  other  aathoritiea  eooM  be 
prodnced  he  sbonld  dedde  that  this  case  fell  wlthia 
the  piioeiple  of  the  cases  cited  for  the  assignees. 
Counsel  baring  rafttsed  the  offer  of  the  Conitte 
allow  the  ease  to  stand  over,  hia  Honour  rejected 
the  proof^  on  the  ground  that  the  promissory  note 
was  altervd,  with  the  oonaent  of  the  bolder,  tome 
yeara  after  it  waa  made. 

(2)  6  El.  ft  B.  RS;  b.o.  24  Law  J.  Re^  {»■»■) 
as.  285. 


(4)  UW  Bopra. 
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ii  the  note  hj  the  addition  of  a  fresh  name 
of  an  additional  maker,  yean  after  the 
original  date,  as  to  render  it  wholly  void  ; 
that  this  addition  rendered  the  document 
anew  note,  and  liable,  therefore,  to  a  new 
atamp;  and  that,  as  time  had  been  given 
by  the  payee  to  the  makers  of  the  note, 
00  action  would  lie  upon  it.  The  name 
"Richard  Russell"  could  not  be  inter- 
preted as  an  indorsement,  for  it  was  made, 
and  properly  made,  on  the  iace  of  the  note. 

They  relied  upon — 

Gardner  v.  fValsh,  ubi  supra. 
Clark  T.  Blaekttoek,  Holt's  N.P.C. 
474. 

Mr,  S«1»j/n  was  heard  in  reply. 

Lord  Justice  Knight  Bruce  said,  that 
there  were  only  two  points  in  this  case 
requiring  notice.  The  first  was,  whether 
the  extension  of  time  conceded  to  Mr. 
Tilden  Smith,  or  to  the  makers  of  the 
Dote,  or  to  some  or  one  of  them,  was  mate- 
rial or  relevant.  In  his  judgment  it  was 
not  material  and  not  relevant,  because  the 
only  question  was,  whether  the  estate  of 
Tilden  Smith  was  liable  to  this  demand; 
and  although  it  was  true  that  time  had 
been  given*  it  waa  given  at  the  request  of 
Tilden  Smith  himself^  or  of  some  person 
acting  for  him.  This  objection,  therefore, 
u  he  considered,  failed.  The  other  point 
was  the  intention  with  which  Mr.  Russell 
bad  signed  his  name  upon  the  note  ;  and 
here  his  Lordship  was  of  opinion,  that  that 
gentleman  had  intended  to  sign  it,  and 
that  he  bad  in  fact  signed  it  in  the  charac- 
ter of  a  mere  indorser,  and  in  that  character 
only.  In  reply  to  this  it  had  been  urged 
tfiat  the  signature  was  upon  the  face  of  the 
note,  and  not  upon  the  back  of  it ;  but 
that  circumstance  made  no  difference,  and 
Uie  law  upon  that  point  had  been  settled 
for  a  century  and  upwurds.  The  signa- 
ture, alUiongh  it  was  written  upon  the 
&ee  of  the  note,  was  intended  to  have  the 
sense  and  effect  of  an  indorsement,  and  it 
was  as  effectual  as  an  indorsement  as  if  it 
bad  been  written  upon  the  back.  This 
was  at  all  events  settled  law,  and  it  would 
he  absurd  if  it  were  otherwise.  For  these 
reasons,  he  held  that  the  signature  of  Mr. 
Russell  wu  a  mere  indonement  by  bim. 


and  the  proof  must  he  allowed.  The  coats 
must  be  borne  by  the  estate. 

Lord  Justice  Turner.  — I  concur  in 

the  reasoning,  and  in  the  judgment  i>f  my 
learned  Brother.  It  seems  tn  me  that 
there  is  no  ground  for  tlie  contention  which 
has  been  raised,  that  the  name  of  Mr. 
Russell  was  added  for  the  purpose  of  add- 
ing a  new  maker  to  the  instrument,  for  on 
the  contrary,  1  am  satisfied  that  such  ad- 
dition was  made  by  way  of  providing  furw 
ther  security  to  the  creditor,  by  means  of 
the  name  of  a  parson  with  fresh  liability ; 
and  I  am,  therefore,  of  opinioni  that  the 
name  "Richard  Russell"  amounts  to  no- 
thing more  in  &et  and  in  law  than,  how- 
ever informally,  an  indorsement  on  the 
note.  The  appeal  must  be  allowed,  and 
the  proof  admitted. 


LoKDB  Justices,  t  _ 

Jan  22      J       P"^*^  KiKO,  m  re  kino. 

Certificate — Fraudulent  Preference* 

Where  a  bankrupt  Had  eommitted  the 
offence  of  fraudulent  preference  enumerated 
in  the  4tk  clause  of  offencea  appended  to 
eecHon  256.  of  the  Bankrupt  Law*  ConaoU^ 
dationAet,  1849  (\2^1S  Viet,  e.  loa.^, 
one  of  the  Commissioners  refused  him  ang 
certificate ;  but  upon  appeal,  the  Lords  Jut* 
tiees  granted  him  a  certificate  of  the  second 
class,  with  a  suspejision  of  six  months,  and, 
with  the  consent  of  the  assiffneea,  granted 
protection  in  the  mean  time. 

This  was  an  appeal  from  a  decision  of 
Mr.  Commissioner  Bere,  of  the  Exeter  Dis- 
trict Court  of  Bankruptcy,  refusing  the 
petitioner,  Mr.  King,  a  bankrupt,  his  cer- 
tificate. The  facts  were,  very  shortly,  as 
follows :  —  Messrs.  Greenwood  &  King, 
builders  and  architects  at  Devonport,  held 
contracts  with  government  for  the  erec- 
tion of  barracks  and  other  works,  and  at 
the  end  of  1856  they  held  one,  to  perform 
which  required  a  sum  of  11,0002.  and 
upwards.  Their  drawing  account  at  their 
bankers  was  at  that  time  5,0002.  to  their 
debit,  and  in  the  month  of  December, 
and  in  the  three  following  months,  the 
bankers  pressed  ui^eutly  for  payment  of 
the  amount  or  for  a  reduction  of  it.  Un-^ 
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■bio  to  meet  this  and  other  embarrass- 
menta,  the  firm  were  oo  the  2Atfa  of  May 
1867  adjudicated  bankrupt.  The  aweta 
of  Greenwood  &  King  were  extremely 
■mall,  but  their  debts  amounted  to  10,000/. 
or  thereabouts. 

Before  December  1856,  when  the  bank- 
en  preaeed  for  payment  or  rednetioa  of 
.their  account,  Mr.  King  was  indebted  to 
a  very  near  relation,  hia  father,  and  to  his 
-brother-in-law,  Mr,  William  Small,  to  the 
former  in  101/.  5».  and  to  the  latter  in 
92/.  1  Os.  for  principal  money  and  intereit  re- 
spectively ;  and  these  two  individuals  were 
equally  pressing  for  payment  of  their  de- 
mands as  tlie  bankers  subsequently  became 
for  a  settlement  of  their  account.  Thus 
pressed,  Mr.  Kin;;  executed  to  his  father  a 
mortjrage  of  freehold  property  for  securing 
his  debt,  dated  the  2l8t  of  April  1857, 
and  another  mortgage  to  his  brother-in- 
law,  to  secure  his  demand,  dated  the  24th 
of  the  same  month.  During  the  proceed- 
ings under  the  adjudication,  some  of  the 
creditors  complained  of  the  mortcrages ; 
whereupon  the  father  and  brother-in-law 
surrendered  their  securities,  and  stated 
their  willingness  to  come  in  pari  passu 
with  the  other  creditors ;  but  at  the  certi- 
ficate meeting,  notwithstanding  proof  was 
adduced,  and  indeed  the.  fact  was  on  all 
bands  admitted,  that  the  debts  were  bond 
fidt  debts  due  to  the  father  and  brother- 
in-law,  the  Commissioner  said,  he  consi- 
dered the  terms  of  the  256th  section  (1) 
were  so  imperative,  that  as  it  was  clear 
Mr.  King  had  committed  the  offence  named 
in  the  4th  clause  (2)  appended  to  that  sec- 
tion, he  was  bound  to  refuse  him  both  his 

( 1 )  The  eflfect  of  seetion  256.  is,  that  if  «t  the  Inat 
csuninatioTi,  or  at  the  meeting  for  granting  the  cer* 
tificate,  it  ahall  appear  that  the  bankrupt  hai  been 
g^uilty  of  any  of  the  offences  thereinafter  ennmerated, 
the  Court  ifaall  refuse  to  g^nt  a  certificate,  or  ihall 
iospend  the  same  for  such  time  a>  it  ahall  think  fi^ 
•nd  shall  refuse  any  further  proteetiou. 

(2)  The  4th  clanae  of  ennmeradon  of  oficnees  is 
aa  follows:—-'*  If  tbt  bankmpt  shall  at  any  time 
within  two  tnonthsnezt  preceding tiis  isslifng  of  the 
flat  or  the  fllltig  of  the  petition  for  a^odioation  of 
bankmptey,  fraudulently,  in  contemplation  of  bank- 
mptcy,  and  not  under  pressure  from  any  of  his  cre- 
ditors, with  intent  to  diminish  the  sam  to  be  divided 
among  his  creditors,  or  to  give  an  undns  pr«fb«oos 


certificate  and  protectaon,  and  made  an 
order  accordingly. 

From  this  judgment  Mr.  King  appealed. 

In  support  of  the  appeal,  it  was  urged 
that  the  256th  section  did  not  render  it 
imperatiTO  on  tho  Commissioner  to  refuse 
any  certificate—a  conitmction  put  upon  it 
in  the  case  of  /n  re  Manico  (S)— -and  more 
especially  as  it  was  proved,  and  not  at  any 
time  disputed,  that  the  father  and  the 
brother-in-law  had  urgently  pressed  for 
payment  of  their  demands  before  the  bank- 
rupt consented  to  execute  the  mortgages ; 
that  the  debts  were  bond  fide  due,  as  was 
not  disputed ;  and  that  the  sole  reason  for 
the  adjudication  was  the  fact,  that  the  firm 
had  not  sufficient  pecuniary  means  to 
complete  their  contract  with  government, 
though  their  credit  remained  good,  even 
up  to  so  late  a  period  aa  the  early  part  of 
May  1857. 

For  the  assignees,  it  was  sabmitted  that 
the  Court  shouid  shew  its  disapprobatioo 
of  the. conduct  of  Mr.  King  by  a  suspea- 
sion  of  his  certificate,  though  they  did  not 
press  the  Court  to  confirm  the  Commis- 
sioner's judgment  intact ;  and  it  was  stated 
that  they  only  performed  their  duty  in 
submitting  the  matter  to  the  Court. 

Mr.  Karslake,  in  support  of  the  petition. 

Mr.  Hanson,  for  the  assignees. 
Mr.  Karslaket  in  reply. 

LoKD  Justice  Knight Bbucb  oonsidered 
that  the  assignees  had  only  performed  s 
plain  duty  in  bringing  the  facts  to  the  notice 
of  the  Court,  and  they  had  done  so  with 
both  leniency  and  propriety.  He  and  his 
learned  BroUier  were  of  opinion  that  they 
might  so  far  relax  the  judgment  of  the 
learned  Commissioner  as  to  grant  a  certi- 
ficate of  the  second  class  ai^er  a  suspension 
of  six  months ;  but  unless  the  assignees 
gave  a  distinct  consent,  no  protection  io  the 
interim  could  be  granted. 

Lord  Justice  Turner  was  of  the  same 
opinion. 

to  say  of  his  creditors,  have  paid  or  satisfied  any 
snob  creditor  wholly  or  in  part,  or  have  isade  away 
with,  mortgsged  or  charged  any  part  of  hia  pi«. 
perty,  of  what  kind  soever. " 
.  (S)  29  Law  J.  Rsp.  (ii.s.)  Baab.  41. 
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Mr.  Hatuon  said,  the  assignees  bad  no 
objection  to  protection,  and  the  order  was 
msde  accordingly,  granting  a  second-class 
enrtifieate,  to  Uke  effect  after  six  months, 
irith  interim  protection. 


losmJvsncss.)   Ex  f>arte  dales,  m  re 
Jan.  23.    J  dalss. 

Adjudieation — Trader  Debtor  Summon* 
—Arrangement  Claiues— Smbttitution  of 
PetiUudng  CredUor, 

A  creditor  took  out  a  trader  debtor  twa- 
■oai,  mder  the  iSth  section  of  the  Bankrtq>t 
Lam  Consolidation  Act,  1849,  Vict. 
cAHe).  The  debtor  admitted  the  debt,and  on 
the  tang  day  filed  a  petition,  under  the  21  Ith 
section,  fir  ammgement  with  his  creditorst 
and  Attained  prote^ion.  The  credit  hev- 
CMT,  an  bis  debt  remaining  ut^tdt  presented 
a  pinion  for  at^ndication  founded  on  the 
smamenSf  but  did  not  preseeute  it  in  dme  time. 
Another  creditor  was  thereupon  substituted 
fir  the  original  creditor,  and  the  trader  was 
adjudicated  bankrupt : — Held,  ( affimmg  a 
decision  of  one  of  the  Commissioners  J,  that 
the  original  eretUtor  had  a  right  to  proceed 
to  ttdjudicationt  notwithstanding  the  protec- 
tion under  the  211M  section,  and  that  the 
second  eredOor  was  rightlg  si^ituted  for 
the  first. 

This  was  an  appeal  from  an  order  of  Mr, 
Commissioner  Fonblanqae,  who  had  de- 
cided that  a  debtor  had  been  properly  ad- 
jodicated  bankrupt.  The  facts  were  these : 
~Hr.  Dales  was  indebted  to  Mr,  King, 
■nd  not  paying  the  debt,  the  latter,  on  the 
14th  of  October  1857,  took  out  a  trader 
debtor  sammons  against  him,  under  the 
76th  section  of  the  itatute  12  &  13  Vict, 
c.  106.  (the  Bankrupt  Law  Consolidation 
Act,  1840).  Mr.  Dales,  on  the  23rd  of  Oc 
tober,  on  the  return  of  the  summons,  filed 
•n  tdmisaion  of  the  debt,  and  on  the  same 
day  he  presented  a  petition  for  private  ar. 
rsngement  with  his  creditors,  under  the 
SI  1th  section  of  the  same  act,  and  obtained 
**  footeetion  from  all  proeos  until  furthor 
Older,"  He  did  not  pay  or  compound  for 
the  debt  of  Mr.  King  within  the  period  of 
■even  days  pre8cri.bed  by  the  81st  section. 


and  that  gentleman,  therefore,  on  the  3rd  of 
November  presented  a  petition  for  adjudi- 
cation of  bankruptcy  against  Mr.  Dales, 
under  the  provisions  of  the  lOlit  section, 
but  did  not  prosecute  it  within  the  three 
days  therein  prescribed.  Another  creditor, 
Mr.  Collins,  applied  for  and  obtained  leave, 
under  the  96th  section,  to  prosecute  the 
proceedings  for  adjudication  under  the 
petition  presented  by  Mr,  King,  and  Hr. 
Commissioner  Fonblanque  decided  that  the 
adjudication  was  valid  and  regular;  from 
which  decision  Mr.  Dales  now  appealed. 

The  clauses  upon  which  the  question 
whether  the  second  creditor  could  obtain 
an  adjudication  in  such  a  state  of  circum- 
stances, notwithstanding  the  protection,  are, 
so  far  as  necessary  to  'be  stated,  as  follows. 
— Section  211.  "That  any  such  trader, 
unable  to  meet  his  engagements  with  his 
creditors,  and  desirous  of  laying  die  state 
of  his  affiiirs  before  them,  under  the  super- 
intendence and  contronl  of  the  Court  of 
Bankruptcy,  and  of  submitting  himself  to 
die  jurisdiction  of  the  Court,  in  manner 
hereinafter  mentioned,  may  present  a  peti- 
tion to  the  Court,  setting  forth  the  true 
cause  of  such  inability,  and  praying  that 
his  person  and  property  may  he  protected 
from  all  process  until  further  order;  and 
the  Court  on  such  petition  shall  have  power 
to  grant  such  protection,  and  may  renew 
the  same  from  time  to  time  as  it  shall  think 
fit,"  &c. 

Section  96.  enacts,  "  That  if  the  peti- 
tioning creditor  in  any  petition  for  adjudi- 
eadon  of  bankruptcy  shall  not  proceed  and 
obtain  adjudication  within  three  days  after 
his  petition  shall  have  been  filed,  or  within 
such  extended  time  as  shall  be  allowed  by 
the  Court,  the  Court  may  at  any  time 
within  fourteen  days  then  next  following, 
upon  the  application  of  any  other  creditor 
to  the  amount  required  to  constitute  a 
petitioning  creditor,  proceed  to  adjudicate 
on  such  petition  upon  the  proof  of  the  debt 
of  such  creditor,  and  of  the  other  requisites 
to  support  such  petition  (except  the  debt 
of  the  petitioning  creditor);  but  if  neither 
the  petitioner  nor  any  other  creditor  shall 
within  such  fourteen  days,  or  within  such 
extended  time  as  may  be  granted  by  the 
Court  for  that  purpose,  apply  to  the  Court 
to  adjudicate  upon  such  petition,  no  liii^ 
ther  proceeding  shall  be  tidEcn  thereon." 
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Tbe  g^uunds  upon  which  the  order  ap- 
pealed from  was  disputed  were,  that  it 
was  not  competent  for  a  second  creditor  to 
interrene  and  obtain  an  adjudication  upon 
a  petition  presented  by  a  former  creditor, 
and  by  such  proceeding  interfere  with  a 
bond  fide  arrangement  between  the  debtor 
and  his  creditors  irhich  was  being  prose- 
cuted. The  case  of  Ex  parU  Walker  (I), 
decided  by  the  Lords  Juttiees,  was  not 
fully  in  point,  for  there  the  oripnal  creditor 
had  followed  up  his  petition  and  obtained 
adjudication  notwithstanding  the  arrange- 
ment clauses  protection,  while  here  that 
original  creditor  had  abandoned  his  right. 
It  was  therefore  contended  that  the  proper 
course  for  Mr.  Collins  to  adopt  would 
have  been  to  proceed  under  the  22Srd  sec- 
tion, if  he  conceived  he  had  any  ground 
for  dissatisfaction  at  the  proceedings  under 
the  private  arrangemeuti  the  proceedings 
nnder  that  clause  being  most  amply  pointed 
out. 

Mr.  Selwgn  and  Mr.  Baglejft  in  support 
of  the  petition. 

Mr.  Swantton  and  Mr.  Clement  Swan- 
xton,  for  Mr.  Collins,  were  not  called  upon. 

Lord  Justice  Knight  Bruce.— I  am 
of  opinion  that,  notwithstanding  the  com- 
mencement of  the  proceedings  for  a  pri- 
vate arrangement,  any  creditor  of  a  debtor 
is  at  liberty  to  avail  himself  of  tbe  act 
of  bankruptcy  committed  by  the  debtor 
in  not  paying  by  the  time  required  by  the 
provisions  of  the  act,  a  debt  in  respect  of 
which  a  trader  debtor  summons  has  been 
taken  out  previously  to  the  commencement 
of  proceedings  for  private  arrangement. 
Tlie  adjudication  is,  I  am  of  opinion,  per- 
fectly valid,  and  the  appeal  must^  there* 
fore,  be  dismissed. 

Lord  Justice  Tdrnek  expressed  his 
concurrence. 


Loans  JcaTicBB.1  Ex  parte  sellers,  in  re 

Feb.  12.      /  SELLERS. 

Certificate — Collusion — No  Assets. 
Where  an  adjudication  of  bankruptcy  was 

(1)  6DeGex,M.&G.  752;  t. c  24  Liw  J.  Rep. 
(a.S.]  Bsnkr.  26. 


made  under  such  eireumstanees  as,  npoa  the 
evidence,  satisfied  the  Court  that  the  adjudt' 
ealion  was  substantially  that  of  the  bankru^ 
himself  and  it  appeared  that  there  were  m 
assets  to  divide  among  the  creditor!,  the 
Court  (Lord  Justice  Turner  not  assaUing) 
affirm^  a  decision  of  one  of  the  Commii- 
SKwers,  rs/wiajr  the  bankrupt  hi*  eertifieate. 

The  present  petition  was  an  appeal,  by 
the  bankrupt,  against  a  decision  of  Ur. 
Commissioner  Goulbum,  who  had  refused 
his  certificate.  The  facts  were,  that  the 
bankrupt,  Mr.  George  Henry  Sellers,  car- 
ried on  business  in  partnership  with  Mr. 
Hugh  Spooner  Sands,  at  Liverpool  and 
New  York,  as  general  merchants  and  com* 
mission  agents.    On  the  12th  of  October 

1856,  a  petition  for  adjudication  of  bank* 
ruptcy  was  filed,  by  a  creditor,  against  Mr. 
Sellers,  upon  which  he  was  adjudicated 
bankrupt,  and  on  the  12th  of  November 
assignees  were  appointed.  On  the  15th 
of  I^cember  Mr.  Commissioner  Goulbum 
adjourned  the  last  examination  me  dit, 
the  bankrupt  undertaking  to  procure  books 
of  account  from  New  York.  Upon  that 
occasion  it  appeared  that  the  debts  were 
more  than  11,UOO^,  the  assets  being  nU, 
and  the  accounts,  without  the  New  York 
books,  were  of  no  use  whatever.  Tbe 
bankrupt  afterwards  obtained  the  books, 
and  the  accounts  were  made  out.    In  July 

1857,  the  bankrupt  again  appeared  to  pass 
his  last  examination,  but  although  no 
opposition  was  offered  by  the  solicitor  for 
the  assignees,  or  by  any  joint  or  separate 
creditor,  the  Commissioner  again  adjonrn- 
ed  the  last  examination  ai*e  die.  On 
appeal,  the  Lords  Justices  made  an  order 
as  follows :— "  The  assignees  not  opposing, 
and  not  desiring  any  further  examination, 
declare  that  tiie  bankrupt  ought  to  pass 
his  last  examination,  without  prejudice  to 
any  question  upon  the  certificate."  In  obe- 
dience to  this  order,  the  balance-sheet  bar- 
ing been  duly  filed,  the  bankni[)t  passed  his 
last  examination,  on  the  27th  of  November 
1857,  and  on  the  23rdof  December  asitting 
was  appointed  for  the  grant  of  a  certifi- 
cate. No  person  appeared  to  oppose,  but 
the  Commissioner  reserved  his  judgment, 
which  he  gave  on  the  8th  of  January  18S8, 
on  which  day  he  wholly  refused  any  c«^ 
tificate,  considering  that  the  bankruptcy 
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vaa  B  contrivance  fraudulently  devised  for 
the  benefit  of  the  bankrupt,  that  he  had 
been  guilty  of  fraud,  and  that  the  aecounts 
vere  not  satisfactory.  The  debts  stood 
at  more  than  11,000/.,  and  there  vere  no 
assets  or  the  prospect  of  any  being  obtain- 
ed. The  present  petition  of  appeal  was 
presented  by  the  bankrupt  against  this 
decision. 

Mr,  BaeoHf  in  support  of  the  petition, 
said,  that  no  person  whosoever,  except 
the  learned  Commissioner,  was  dissatisfied 
irith  the  conduct  of  the  bankrupt.  The 
creditors  were  satisfied,  the  assignees 
equally  so,  and  therefore  they  offered  no 
opposition  when  he  applied  to  pass  his 
last  examination,  nor  did  they  make  any 
objeedoB  to  his  obtaining  his  certificate. 
If  the  state  of  his  accounts  was  not  satis- 
hctory  to  the  learned  Commissioner  much 
allowance  might  fairly  be  made  for  a  man 
carrying  on  an  American  business,  the 
whole  of  the  hooks  of  which  were  kept  at 
New  York ;  and  even  without  any  such 
allowance,  still  the  sentence  was  immea- 
surably more  severe  than  the  circum- 
stances of  the  case  required.  There  had 
been  no  case  of  fraud  established  against 
the  bankrupt,  no  dishonesty  or  falsehood 
was  even  alleged  against  him.  Had  there 
been  one  of  those  three  ingredients  in  the 
ease  it  would  ill  become  counsel  to  attempt 
to  induce  this  Court  to  interfere  with  the 
judgment  of  the  Commissioner,  as,  in  no 
instance  had  their  Lordships,  lenient  as 
they  were  disposed  to  be  in  certificate  cases, 
passed  over  such  conduct,  but,  on  the  con- 
trary, had  viewed  and  dealt  with  it  with 
reprobation  and  severity. 

[Lord  Justice  Enioht  Bruce.— Still, 
1 1  .OOOZ.  worth  of  debts  and  no  assets  seems 
a  startling  fact.] 

True,  it  is  so ;  but  if  no  assets  being 
forthcoming  is  to  be  held  a  proof  of  mis- 
conduct, it  will  be  tantamount  to  treating 
poverty  as  a  crime,  and  it  would  be  easy 
for  a  man  on  the  eve  of  bankruptcy, 
knowing  he  had  no  available  property  to 
divide  among  his  creditors,  and  dreading 
that  such  a  circumstance  would  tell  against 
him  on  the  question  of  certificate,  to 
obtain  a  large  supply  of  goods  and  then 
contrive  an  adjudication  to  be  made  against 


him,  offering  the  proceeds  of  these  very 
goods  as  a  dividend  amongst  his  creditors 
at  large.  Upon  the  whole,  he  submitted 
that  the  sentence  was  too  severe,  and 
trusted  their  Lordships  would  not  confirm 
the  Commissioner's  decision. 

Mr.  Bagley,  for  the  ofBcial  assignee, 
said,  he  attended,  not  to  oppose  the  peti- 
tion, but  only  at  the  desire  of  Mr.  Commis- 
sioner Goulburn,  to  offer  any  explanation 
the  Court  might  require.  That  learned 
gentleman  considered  that  the  bankruptcy 
was  a  contrivance  concocted  between  the 
petitioning  creditor  and  the  bankrupt  for 
the  benefit  of  the  latter,  at  a  time  when  he 
knew  he  had  no  assets  to  divide,  nor  any 
prospect  of  any  assets  being  furthcoming 
at  a  future  time.  Their  Lordships  were 
aware  that  the  93rd  section  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  (12  & 
IS  Vict.  c.  106.),  under  which  a  trader 
could  petition  for  an  adjudication  against 
himself  if  he  could  make  it  appear  that  he 
could  pay  5a.  in  the  pound,  had  been  re- 
pealed and  other  provisions  substituted. 
That  was  done  by  the  20th  section  of  the 
statute  17  &  18  Vict.  c.  119.  (an  act  for 
regulating  appointments  to  ofiSces  in  the 
Court  of  Bankruptcy,  and  for  amending 
the  laws  relating  to  bankrupts),  which 
enacts,  aa  follows :  "  Any  trader  liable  to 
become  bankrupt  may  petition  for  adjudi- 
cation of  bankruptcy  against  himself ;  but 
unless  he  shall  forthwith  after  filing  his  peti- 
tion, and  before  adjudication  of  bankruptcy 
thereunder,  make  it  appear  to  the  satisfac- 
tion of  the  Court  that  his  available  estate  is 
sufficient  to  produce  the  sum  of  1502.  at 
the  least,  his  petition  shall  be  dismissed, 
and  no  further  petition  shall  be  filed  by 
him  in  the  same  district  without  the  leave 
of  the  Court  first  obtained,  and  the  adju- 
dication on  any  further  petition  shall  be 
subject  to  the  like  condition  as  aforesaid 
as  to  his  available  estate."  As  the  learned 
Commissioner  considered,  upon  the  evidence 
before  him,  that  the  bankruptcy  in  this  ease 
was  a  contrivance  of  the  bankrupt  himself, 
he  came  within  the  scope  and  intention  of 
this  clause,  and  not  being  able  to  shew  an 
ability  to  divide  a  sum  of  150f.  among  his 
creditors,  it  was  a  correct  view  to  take  of 
his  case  to  refuse  him  any  certificate. 
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3/r.  AoxAttt^A,  for  the  trade  uufpiee, 
did  not  oppow,  and  with  reference  to  the 
order  of  the  Commissioner  adjourning  the 
meeting  to  allow  of  the  books  and  trade 

documents  being  obtained  from  America, 
stated,  that  unless  such  an  order  had  been 
obtained  the  partner  in  New  York  would 
not  have  parted  with  such  books  and  docu- 
ments. The  assignee  was  not  disposed  to 
offer  any  opposition  to  a  mitigation  of  the 
■everity  of  ^e  Commiuioner's  judgment. 

Mr.  Bacon  waa  heard  in  reply. 

Lord  Justicx  Kmiort  Brucr.— Upon 
the  materials  before  the  Court  I  am  per- 
fectly satisfied  that  this  bankruptcy  was 
indirectly  as  much  that  of  the  bankrnpt 
himself,  as  if  the  whole  proceedings  were 
directly  and  absolutely  conducted  by 
himself  throughout.  I  must,  therefore, 
assvime  that  this  was  so ;  and  taking  this  in 
connexion  with  the  fact  that  there  are  no 
assets  whatever  to  be  administered  in  the 
bankruptcy,  I  think  the  learned  Commis- 
noner  has  rightly  decided,  and  that  the 
certificate  must  continue  to  be  refused, 
subject,  howeter,  to  this,  that  if  the  bank- 
rupt can  procure  the  consent  of  the  credi- 
tors who  have  proved,  he  may  apply  to 
have  the  bankruptcy  put  an  end  to. 

LordJdstice  Turner. — As  my  learned 
Brother  agrees  with  the  Commissioner  in 
his  decision  it  is  unnecessary  for  me  to 
express  any  opinion  upon  the  case.  I 
may,  however,  say,  that  I  do  not  feel  the 
same  degree  of  certainty  that  the  bank- 
ruptcy was  the  act  of  the  bankrupt  him- 
self, and  although  I  might  have  granted  the 
certificate,  yet,  under  the  general  circum- 
stances of  Uie  case,  I  should  have  ordered 
it  to  be  suspended  for  a  considerable  period. 
The  judgment  of  the  Court  below  will,  of 
eonne,  atand. 

Lord  Justice  Kniqht  Bruce. — The 
bankrupt  may  have  six  weeks*  time  where- 
in to  determine  whether  he  will  apply  to 
have  the  adjudication  annulled. 


FvLL  CouaT'^ 

ArPMAL.     f  THE  HULL  BANK.* 

March  1 1.  J 
Praetiee —  Certifiet^e — ^ppeai. 

Where  an  appeal  by  a  bankrupt  agaiud 
the  CommissioHer't  refusal  of  his  certificate 
was,  through  accident,  not  presented  ai  the 
proper  office  until  after  the  office  was  closed 
on  the  last  daj/  allowed  for  appeal,  but  was 
in  the  evening  of  the  same  day  tendered  to 
the  officer  at  his  private  residence,  the  Court 
permitted  the  p^itionof  appeal  to  he  entered 
as  of  that  day. 

Mr.  Hardy,  for  the  bankrupts  in  this 
case,  applied  to  the  Court,  under  the  fol- 
lowing circumstances : — The  CommissioDOT 
bad  refused  the  bankrupts  their  certificate, 
although  neither  the  assignees  not  any 
creditor  opposed.  The  twenty-one  days 
allowed  for  the  appeal  expired  on  the  10th 
of  March.  The  petition  of  appeal  had  been 
sent  to  London,  and  when  copied  by  the 
law-stationer  was  sent,  on  the  10th  of 
March,  into  the  office  of  the  partner  in  the 
firm  of  London  agents,  who  was  not  cou' 
nected  with  the  business.  The  mistake 
was  not  discovered  until  after  four  o'eloek. 
The  petition  was  immediately  sent  to  th« 
Registrar's  office,  but  the  office  was  dosed. 
Application  waa  then  made  to  Mr.  Roaa, 
at  his  private  residence  at  Brixton,  it  being 
his  duty  to  receive  the  petition;  but  he, 
having  a  doubt  of  the  propriety  of  receiving 
it  after  office  hours,  the  present  application, 
for  leave  to  enter  the  petition  as  of  the  10th 
of  March,  was  rendered  necessary. 

Lord  Justice  Kkioht  Bruce  inquired 
whedier  there  waa  an  affidavit  that  Mr. 
Ross  was  seen  between  six  and  seven 
o'clock  on  the  10th  of  March,  with  the 
petition. 

Mr,  Hardy  replied  that  there  was. 

The  TjORD  Chancellor  said  that  the 
petition  might  be  entered  as  of  the  10th 
of  March,  without  prejudice  to  any  ob- 
jection. 


*  Reported     O.  S.  AUnatt,  Etq. 
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(Ex  parte  baldvih, 
IiOUM  JumcBs.     J   in  re  BALDWIN. 
March  15,  18,  23.  \  Ex  parte  rose,  In  re 

\  BALDVIN. 

Order  and  Disposition  —  Newspaper 
Copyright^  Mortgage  of,  and  of  Types  and 
Plant—Seizure  by  Sheriff. 

B.  B,  the  registered  proprietor  under  the 
statute  6^7  WiU.  4.  e.  76.  (the  Newspa- 
per Act ef  three  new^apert,  mortgaged, 
en  the  1st  of  February  185S,  the  copyright 
of  all  of  them,  and  the  types  and  plant  for 
pritUing  the  rante,  to  E,  F.  He  also,  on 
the  2nd  of  February  1853,  mortgaged  two 
^fthe  three  papers  and  the  types  and  plant 
to  C.  B,  subject  to  the  former  mortgage. 
£.  B,  after  meetings  of  his  creditors  had 
ieen  held,  at  which  the  securities  were  dis- 
eustedf  continued  to  carry  on  his  business 
under  inspection^  though  no  deed  for  the 

Purpose  was  ever  executed.  On  the  16th  of 
'Aruary  1857  the  sheriff  seized  the  pro- 
perty comprised  tn  the  mortgages  under  a 
writ  of  fi,  fa,,  and  noHee  of  the  mor^fogee 
was,  M>  the  feihwing  day,  given,  notwtih' 
ttandiuff  which  the  sheriff  remained  in  pos^ 
teseion  until  the  19th,  £.  B.  being  adfudi' 
eated  a  ^nkrupt  on  a  petition  presenUd  on 
the  18(A; — Held  ( reversing  a  decision  of 
one  of  the  Commissioners  J,  that  the  types 
and  plant  were  not  in  the  order  and  dispo- 
sition of  the  bankrupt ;  but,  aprming  the 
same  decision,  that  the  copyright  was  in  hie 
order  and  disposUion  and  reputed  owner^ip, 
he  heii^  the  sole  registered  proprietor  of 
the  newspapers. 

There  were  two  petitions  of  appeal  in 
tids  ease  firom  a  dediion  of  Mr.  Commis- 
•ioner  £vaii8,  hy  which  he  had  held  that 
,  certain  copyrights  of  newftpapen,  and  typea 
and  machinery  for  the  printing  and  carry- 
ing on  of  the  aame,  were  in  the  order  and 
disposition  of  the  banlcrupt. 

Hie  first  in  order  of  time  was  that 
of  Mr.  Fobs,  as  first  mortgagee,  and  the 
second  was  that  of  Mr.  Charles  Baldwin, 
the  second  mortgi^;ee,  although  at  the 
hearing  of  the  appeals  the  case  of  the  latter 
was  taken  first. 

The  petition  of  Mr.  Charles  Baldwin 
pnyed  that  he  might  be  declared  a  mort- 
gagee of  the  propoAy  comprised  in  the 
Kxw  SaaiBB,  ZXTIL— BAna, 
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indentnres  of  the  20th  of  July  1850  and 
the  2Dd  of  February  1853  respectively 
mentioned  in  the  petition,  subject  to  the 
security  held  by  Mr.  Edward  Foss,  and 
that  the  value  of  certain  annuities '  might 
be  ascertained,  and  an  account  of  principal 
and  interest  taken,  and  that  the  petitioner 
might  be  permitted  to  prove  against  the 
estate  of  tiie  bankrupt  for  any  deficiency 
after  applying  tiie  proceed  of  sale  of  the 
proper^. 

The  petition  of  Mr.  Foss  prayed  that  he 
might  be  declared  to  be  first  mortgagee  of 
the  whole  of  the  copyright,  types,  plant 
and  machinery  of  the  three  newspapers 
mentioned  in  his  petition,  and  that  he 
might  be  permitted  to  prove  for  any  defi- 
ciency after  the  same  were  realized  by  a 
sale. 

The  &cts  were  these  :  —  Mr.  Charles 
Baldwin  was  in  1850  the  sole  proprietor  of 
the  London  evening  newspapers  called  the 
Standard,  and  the  St.  James's  Chronicle  and 
Whitehall  and  Evening  Post,  and  in  July  in 
tiiatyearhe  entered  into  an  arnmgement,by 
deed,  dated  the  SOtii  of  July,  with  his  son 
Mr.  Edward  Baldwin  (the  bankrupt),  by 
which  he  covenanted  and  agreed  nptm  a 
eertun  notice  to  make  over  tiie  two  news- 
papers and  the  copyright  of  the  same  as 
from  the  1st  of  January  preceding,  toge- 
ther  with  the  types,  plant,  machinery  and 
stock-in-trade  of  his  business  of  printer, 
and  the  son  covenanted  and  ^reed  to  pay 
the  father  an  annuity  of  2,0001.  a  year  for 
his  lift,  to  be  computed  from  the  1st 
January  1850,  and  after  his  death  to  Emma 
Ann  Baldwin  75i.  a  year  for  her  lifb,  and 
that  the  son  would  pay  to  the  execntors, 
administrators  or  assigns  of  the  &tha', 
within  four  years  after  his  decease,  three 
sums  of  1,5002.  each,  and  a  sum  of  3,000i., 
and  would  also  pay  by  certain  instalments 
the  sum  of  14,0002. 

By  an  indenture  dated  the  2nd  of  Feb- 
ruary 1853,  made  between  Edward  Bald- 
win (the  bankrupt)  of  one  part,  and  tiie 
petitioner  (Charles  Baldwin)  of  the  other 
part,  after  reciting  the  deed  of  the  20th  of 
July  1850,  and  that  since  the  date  thereof 
the  petitioner  had  delivered  to  the  bank- 
rupt the  types,  machinery  and  stock-in- 
trade  thernn  mentioned,  and  that  the  name 
of  the  bankrupt  was  then  entered  at  the 
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Sump  Office  u  tbe  proprietor  of  the  two 
newspaper!,  and  that  in  order  to  enable  the 
bankrupt  to  effect  a  security  to  Mr.  Ed- 
ward  FoH,  the  petitioner  had,  by  an  inden- 
ture, dated  the  31it  of  January  1858, 
Teleaied  the  proTidraia  contained  in  the 
deed  of  the  SOth  of  July  1850,  upon  an 
agreement  by  the  bankrupt  that,  upon  com- 
pletion of  the  security  to  Edward  Foib  he 
would  aiiign  the  newspapers,  plant,  types 
and  machinery  to  the  petitioner,  upon  trust 
for  securing  the  seTeral  annuities  and  the 
gross  sums  covenanted  to  be  paid  in  that 
deed ;  and  reciting  an  indenture,  dated 
the  Ist  of  February  1853,  made  between 
the  bankrupt  of  the  one  part,  and  Edward 
Foss  of  the  other  part,  whereby  the  bank- 
lupt  bad  assigned  the  two  newspapers  and 
other  the  premises  thereinafter  assigned,  to 
Edward  Foss  by  way  of  mortgage  with 
certain  other  property,  for  securing  a  sum 
of  7,000i.  yiith  interest ;  it  was  witnessed 
that  the  bankrupt  assigned  to  the  petitioner 
the  two  newspapers,  and  the  ratire  copy- 
rights of  the  same  respectively,  and  all  dfie 
pUnt,  steam-engines,  types,  machinery  and 
effects  used  in  the  conduct  and  publication 
thereof  and  which  were  then  in  and  upon 
the  premises  of  the  bankrupt  in  Shoe  Lane, 
in  the  city  of  London,  and  all  the  piofita 
derivaUe  ftom  the  same,  and  all  the  right 
and  intemt  of  the  bai^mpt  therdn,  to. 
bold  the  same  to  the  petitioner,  subject  to 
Uie  mortgi^  to  Edward  Foas,  upon  trust 
to  ro-assign  the  same  in  the  event  of  pay- 
ment of  the  annuities  and  gross  sums  men- 
tioned in  the  deed  of  the  20th  of  July 
1850;  and  in  de&ult  upon  trust  that  the 
petitioner  might  take  possession  of  all  the 
premises  thereby  assigned  and  sell  the 
same,  and  apply  the  proceeds  of  sale  in 
payment  of  Uie  several  annuities  and  gross 
stuns,  and  other  monies  payable  under  that 
deed. 

■  A  notice  of  this  deed  waa  |pven  to  Ur. 
Fobs,  the  fint  mor^agee. 

The  deed  exeented  to  that  gentleman, 
deted  the  lat  of  February  1853,  contained 
xecitaJaas  to  the  bankrupt  being  the  regis- 
tered proprietor  of  the  Moming  Herald^ 
London  moming  paper,  and  the  two  before- 
mentioned  evening  papers,  at  the  Stamp 
Office,  and  his  being  owner  of  the  types, 
plant  and  machinery  for  carrying  on  the 


printing  business  at  the  place  in  Shoe 
Lane,  and  it  witnessed  that  the  bankrupt 
assigned  to  Edward  Foss  the  three  papen 
and  their  respective  eopyrigfata,  and  the 
types,  plant  and  machinery,  for  securing 
7,000f.  then  lent  to  him  by  Mr.  Fosa,  and 
he  covenanted  to  pay  tiie  same  with  in- 
terest on  the  28th  of  January  1858,  or  on 
such  earlier  day  as  Mr.  Foss  might,  by 
six  months*  previous  notice  in  writing 
appoint;  and  there  was  a  power-  for  Mr. 
Foss  to  enter  and  sell  in  case  of  default, 
with  a  proviso  that  if  interest  was  re- 
gularly paid  the  principal  should  not  be 
called  in  until  the  28th  of  January  1858. 

The  following  are  passages  from  an 
affidavit  filed  by  Mr.  X.  B.  Cromptoi^  a 
paper-maker  :— 

"I  was  applied  to  by  the  petiticmer 
Charles  Baldwin,  in  November  1854,  to 
supply  paper  to  the  bankrupt,  and  upon 
making  such  application  Chules  Baldwin 
assured  me  that  the  journals  above  named 
were  then  in  a  very  prosperous  state,  but 
by  reason  of  a  debt  due  to  the  stationer, 
a  liberal  credit  upon  the  paper  to  be  aup- 
plied  would  be  required.  The  said  Chaidee 
Baldwiu  aho  stated  that  the  bankrupt  waa 
the  sole  owner  of  the  three  newspapers, 
and  he  refierred  me  to  t]be  declaration  filed 
at  Somerset  House,  in  proof  of  the  eoneefc- 
ness  of  his  statement.  I  accordingly 
searched  in  the  proper  office,  and  fonnd 
that  a  declaration  had  been  filed  in  pur- 
suance of  the  act  of  parliament,  and  that 
the  bankrupt  stood  r^stered  as  the  aole 
proprietor  of  the  three  newspapers,  and  I 
was  thus  led  to  believe  that  the  bankrupt 
was  the  unincumbered  owner  thereof. 

"  Upon  the  iaith  of  what  Charles  Bald- 
win  hu3  thus  stated  to  me  I  supplied  paper 
to  the  bankrupt  down  to  his  bankruptcy, 
when  the  bankrupt  was  indebted  to  me  in 
a  sum  of  7,988^.  ^a.  3(i.,  for  which  amount 
I  have  proved  agunst  the  estate.  If  I 
had  been  aware  of  any  mortgage  or  other 
inenmbranee,  I  should  not  have  trusted  the 
bankrupt  witiiout  taking  or  requiring  secu- 
rity for  the  paper  supplied.  A  petition 
for  adjudication  of  bankruptcy  against  Mr. 
Edward  Baldwin,  the  bankrupt,  was  filed 
by  Messrs.  Salt  &  Co.,  bankers,  on  the 
18th  of  February  1857,  at  which  time  the 
principal  sums  aeenred  by  the  deeds,  with 
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umn  of  interest  and  arreBrs  of  the  an- 
nul^ of  2,0002.,  were  due  to  Mr.  Charles 
Baldwin.    In  May  1856  the  bankrupt 
mu  in  pecuniary  difficulties,  and  seve- 
ral  meetings  of  his  creditors  were  held, 
ud  at  one,  which  was  held  on  the  6th  of 
June  1856,  the  seenrities  of  Mr.  Charles 
Baldwin,  and  also  the  securities  held  by 
U r.  Fon,  and  their  nature  and  particulars, 
were  stated  and  dfscnned,  so  that  the 
principal  creditors  bad  ftall  knowledge  of 
tbem.    From  that  time  until  the  bank- 
nptcy  the  bankrupt  had  conducted  the 
whole  business  of  the  newspapers  and  the 
printing  business  at  the  same  printing- 
office,  under  inspection  of  the  principal 
cteditOTt,  although  no  formal  deed  of  in- 
apee^n  was  executed.    On  the  16th  of 
Febmary  1857  the  property  assigned  to 
Mr.  Chules  Baldwin  was,  with  other  pro- 
perty, namely,  that  assigned  to  Mr.  Foss, 
•eind  and  taken  by  tlw  aherilb  of  Lon- 
don under  a  writ  of  jforv  /oefot,  upon  a 
judgment  obtained  in  die  Court  of  Queen's 
Bench,  at  the  suit  of  Henry  Jenkings. 
On  the  following  day  notice  of  the  mort- 
gages was  given  to  the  sheriflb,  and  they 
were  required  to  withdraw,  but  they  eon- 
tinned  in  possession  until  the  19th.  Since 
the  bankruptcy  the  newspapers  and  the 
copyrights,  and  the  stock-in-trade,  types 
and  machinery,  and  other  property  com- 
prised in  the  deeds,  together  with  the 
eopy^ht  of  the  Morning  Heraid  news- 
paper, have  been  sold  by  the  assignees  with 
die  consent  of  Mr.  Charies  Baldwin,  and 
also  of  Mr.  Foss,  but  without  prejudice  to 
the  r^ta  of  any  parties,  for  the  a^^gate 
Sim  of  16.5001.,  of  which  4,378/.  3«.  was 
spportioned  as  the  purchase-monies  for  the 
SUndard  and  the  St.  Jamet't  Chrotiiele, 
snd  their  copyrights,  and  6,018/.  7d. 
u  purchase-money  for  the  stock-in-trade, 
types  and  machinery,  as  well  of  those  two 
Bempapers  as  of  the  Mormng  Herald." 

This  was  done  in  consequence  of  dis- 
pates  between  the  assignees  and  the  mort- 
gigees,  whether  or  not,  under  the  125th 
section  of  the  Bankrupt  Law  Consolida- 
tim  Aet,  the  property  was  not  in  the  order 
tad  disposition  of  the  bankrupt.  The  claim 
of  the  mortgagees  to  prove  was  made 
before  the  Commissioner,  who  held  that 
the  eopyrighta  and  the  types,  machinery, 
&e,  were  in  the  order  and  disposition  of 


the  bankrupt,  with  the  consent  of  the  true 
owners,  and  dismissed  (tith  petitions.  The 
adjudication  was  made  upon  the  bank- 
rupt's own  declaraUon  of  insolvency,  which 
he  had  signed  at  Uie  meeting  of  the  6th  of 
June  1856,  at  the  desire  of  the  creditors, 
in  order  that  it  might  be  used  as  occasion 
should  recLuire. 

It  appeared  fliat  Mr.  Fou  had  {^ven 
notice,  but  his  money  was  not  paid.  At 
the  time  of  the  petition  no  less  than 
6.544/.  19«.  9d.  was  due  to  him. 

The  argument  on  the  appeal  was  founded 
mainly  on  the  Newspaper  Act,  6  &  7 
Will.  4.  c.  76,  entitled  *  An  Act  to  reduce 
the  duties  on  newspapers,  and  to  amend 
the  laws  relating  to  the  duties  on  news- 
papers and  advertisements.'  The  sub- 
stance of  the  6tb,  7th,  lOtit  and  19th  see- 
tiotts  will  be  found  below  (1). 

(1)  The  6th  KctioD  of  the  aUtate  ensots,  **  That 
DO  person  thall  print  or  publish,  or  ahsU  csoso  to 
be  printed  or  pablished,  *ny  newepiper  beferethen 
«b«ll  b«  delivered  to  the  Coamiasimera  of  Stamp* 
•ad  Ikaei,  or  |o  the  proper  aBthoriscd  officer,  «t 
the  head  office  foratsmpaiD  Westanbater,  Ediobargh 
or  Dnblin,  ■  deeUrstion  in  wrttiiig  oon twining  the 
levend  mittera  snd  tilings  hereintfter  fl>r  that  par- 
Itose  speoifled  t  that  is  to  ssy,  every  soeh  deoUn- 
tion  wiaU  aet  forth  the  correct  tide  of  the  newt- 
paper  to  which  the  aane  ahsll  rdate,  and  the  true 
deacriptioa  of  the  home  or  building  wherein  saeh 
newspaper  is  intended  to  be  printed,  and  slsoof  tbs 
house  or  building  wherein  such  newspaper  la  In- 
tended to  be  pnbliebed,  by  or  for  or  oa  behdf  of 
the  proprietor  thereof,  snd  shall  also  set  forth  the 
true  lUQie,  addition  and  place  of  abode  of  every 
person  who  is  intended  to  oe  the  printer  or  to  con- 
duct the  actual  printing  of  such  newspaper,  and  of 
every  person  who  is  intended  to  be  the  pnUiaber 
therM^  and  of  every  person  who  ahsll  be  s  proprirtor 
of  such  newapaper  who  ahsll  be  resident  out  of  the 
United  Kingdom,  and  alio  of  every  person  rettdent 
in  the  United  Kingdom  who  ahali  be  a  proprietor 
of  the  same,  if  the  number  of  such  lut-mentioned 
persona  (ezeluBive  of  the  printer  and  publisher) 
ahall  not  exceed  two  i  and  in  case  such  Dumber 
shall  exceed  two,  then  of  aneh  two  pwsons,  being 
such  proprietors  resident  in  the  United  Kingdom, 
tbe  amount  of  whoae  respective  proportional  shares 
in  thepropMy.or  in  the  profit  or  loss  of  such  news- 
paper, shall  not  be  lesa  tban  the  proportional  share 
of  any  other  proprietor  thereof  residentin  the  United 
Kingdom,  exclosive  of  the  printer  and  publiahert 
snd  also  where  the  number  of  eueh  proprietots 
resident  in  tbe  United  Kingdom  ahsll  exceed  two, 
the  amount  of  the  proportional  shares  or  intereats 
of  such  several  proprietora  whose  names  shall  be 
specified  in  such  declaration;  and  erery  such  decla- 
ration shall  be  made  and  signed  by  every  person 
named  therein  as  printer  or  publisher  of  the  news- 
paper to  vhicb  sQch  dsclsration  shall  rslste,  and 
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The  Solicitor  General  and  Mr»  He*men 
argued  that  the  p^perty  comprised  in  the 
security  was  in  the  possession  of  the  sheriff 
at  the  time  of  the  hanltmptcy,  and  was 
not  therefore^  and  could  not  be,  in  the 
order  and  disposition  of  the  bankrupt. 
Secondly,  that  the  registration  required 
by  the  statute  was  of  the  proprietors, 
obviously  meaning  thereby  the  printer  and 
publisher,  as  was  shewn  by  the  context, 
for  the  public  could  only  search  for  the 
names  and  addresses  of  such  parties ;  and, 
thirdly,  that  a  mortgagee  from  a  proprietor 
was  In  no  sense  a  proprietor,  and  it  was 
unheard  of  that  a  mortgagee,  who  only 
held  as  a  security  for  money  advanced, 
should  he  entered  at  the  Stamp  Office  as 
a  registered  proprietor.  The  newspapers 
were  not  goods  and  chattels  within  the 
meaning  of  the  1 25th  section  of  the  Bank- 
rupt Act.    The  possession  of  the  sheriff 

hj  inch  of  the  wid  peieoni  named  therdn  ai  pro- 
prieton  aa  ahall  be  rsndent  within  the  United 
Kincdom ;  and  a  deidaratbm  ttf  the  like  import 
ahall  be  made,  signed  and  deUversd  in  like  manaer 
vheneTCT  and  lo  often  aa  any  ihare,  inteieat  or 
pnmrty  soever  in  any  newspaper  named  in  any 
aneh  declaration  ihall  be  assigned,  transrerred, 
divided  or  changed  W  act  of  the  patties,  orl^  ope- 
ration of  law,  and  also  whenevn  and  so  often  aa 
any  printer,  publisher,  or  propiirtor  named  in  suck 
deelaration,  or  the  person  conducting  the  actaal 
ninthag  of  the  newspaper  named  in  any  ancb 
deelaration,  ahall  be  changed,  or  shall  change  hia 
plaoe  of  abode,  and  also  whenerer  and  so  often 
as  the  title  of  any  such  newspapei,  or  the  printing 
offioe  or  tke^aee  of  puUicatiMi  thereof  shall  be 
dtaiq^^  The  7di  seetion,  «That  if  any  person 
shall  knowingly  and  wilfolly  print  or  pabhi^,  or 
shall  cause  to  be  printed  or  publiahed.  or  cidicr 
as  a  proprietor  or  otherwiae  sell  or  deliver  ont  any 
newspaper  relating  to  which  saeh  declaration  as 
afiwesaid,  containing  sach  matters  and  things  aa 
are  required  by  this  act  to  be  therein  contained, 
ahall  not  have  been  duly  aigned  and  made  and  de- 
livered when  and  so  oft«i  as  by  this  act  is  required, 
or  any  other  matter  or  thing  required  by  this  aet 
to  be  iaae  or  perfbrmed,  shall  not  have  been  ac- 
cordingly done  or  performed,  erery  person  in  any 
such  case  ofiending  shall  forfeit  for  every  snch  act 
done  the  som  of  tot  every  day  on  which  any 
anck  newspaper  shall  be  printed  or  published,  txid 
or  delivered  on^  before  or  nntil  such  declaration 
shall  be  ^gned,  sod  made  and  delivered,  or  before  or 
nntil  such  other  matter  or  thing  shall  be  done  or 
performed  as  by  this  act  is  directed,  and  every  such 
person  shall  be  disabled  from  receiving  any  stamped 
paper  for  printing  anch  newspaper  until  such  de- 
claration diall  be  signed,  and  made  and  delivered, 
or  until  such  other  matter  or  thing  shall  ba  done 
and  performed.**  The  10th  section,  *'Tbat  the  Com* 
missioiuis  ti  Stamps  and  Tazei  shall  eanse  to  be 


was  the  posiession  of  the  mor^igeei. 

They  cited — 

Fleteher  t.  ManUnff,  12  Mee.  tc  W. 

571 ;  8.  c.  13  Law  J.  Rep.  (k.s.) 

Exch.  150. 
Barrow  v.  Bell,  5  El.  &  B.  510. 
Gurr  V.  Rutton,  Holt's  N.P.  327. 
Smith  T.  Topping,  5  B.  &  Ad.  674; 

8.  c.  2  Nev.  &  M.  421 ;  3  Law  J. 

Rep.  (h.s.)  K.B.  47. 
EdwrdM  v.  Scott,  1  Mac.  &  Got.  962 ; 

s.  0.  10  Law  J.  Rep.  (m.s.)  CP.  11. 
iS'inu  T.  Tkonuu,  12  Ad.  &  E.  536. 

Mr,  7.  Stevent  contended  that  there 
was  nothing  to  remain  in  the  order  and 
disposition  of  the  bankrupt ;  aa  even  the 

copyright,  so  far  as  it  could  have  been 
taken,  was  virtually  in  the  possession  of 
the  sheriffs,  for  the  types,  plant  and  ma- 
chinery, whereby  that  right  had  been  exer- 
cised, had  been  seized,  as  had  also  the 
printing-offices  where  the  papers  were  pro- 
duced, and  were  in  his  possession.  Ac- 
cording to  the  requirements  of  the  act, 
lhat  printing-office  was  the  only  place 
where  the  papers  could  be  lawfully  printed 
and  publi^c^,  the  7th  section  imposing  a 
penalty  for  disobedience.  The  sole  oliject 
of  the  legislature  in  passing  the  aet  was  to . 
protect  tibe  revenue,  and  the  r^stration 
was  with  that  view,  and  did  not  afford  any 

entered  in  a  book  to  be  kept  at  the  head  office  far 
stamps  in  Westmioater,  Edinbn^h  and  Dnblui 
respectively,  the  title  of  every  newspaper  r^terad 
at  the  s^d  respective  offices,  and  auD  the  namea 
of  the  printers  and  pabHshen  thereof  as  the  snne 
appear  in  the  declmtion  required  by  Utis  act  to  be 
made  relating  to  suoh  newapapen  reqpeetivdy,  aad 
all  persons  shall  have  firee  hberty  to  aeaiu  and 
inspect  the  said  book  from  time  to  time  during  the 
honra  (rf  badness  at  the  said  office*  without  pay- 
ment irf  any  fae  or  leward.**  The  ISA  sceeen, 
"  That  ff  any  person  ahall  file  soy  hill  bs  any  flowt 
for  the  discovery  of  the  name  M  any  person  eon- 
cemed  as  prints,  publisher  or  proprietor  of  any 
newspaper,  or  of  any  matters  relative  to  the  printing 
or  publishing  of  any  newspaper,  in  order  the  more 
e^tually  to  bring  or  earnr  on  any  auit  or  adioa 
for  damages  allied  to  have  been  soMaiaed  fay  maoa 
of  any  sfanderous  or  libellous  matter  eontuned  in 
any  such  newspaper  respecting  snch  person, it  shall 
not  be  lawful  for  the  defmdant  to  plead  or  demur 
to  suoh  bill,  but  sueh  defendant  shall  be  eompdU- 
bletomakethediscoveiyrequired;  piovidedslway^ 
that  snch  discovery  shall  not  be  made  use  of  as 
evidence  or  otherwiae  in  any  proceeding  against 
the  defimdant,  save  only  in  that  procndii^  fyt 
whiek  the  disoovety  ta  made.'* 
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erideDce  of  ownership.  He  referred  to 
iM^man  v,  Tripp  (2). 

Mr.  Bacon  and  Mr,  Ro^mrgh^  tor  the 
assignee*,  denied  that  the  possession  of 
the  sheriff  was  the  possession  of  the  mort- 
gagees, and  contended  that  the  only  means 
of  ascertaining  the  ownership  of  the  paper 
was  hy  consulting  the  register,  and  that  at 
least  the  types  and  all  the  tangible  pro- 
perty was  in  the  order  and  disposition  of 
the  bankrupt.    They  relied  upon — 

Longtmm  v.  Tripp  (2). 

Harvur  v.  ^eKniMotf,  6  Sim.  284. 

MuOm  T.  ffreen,  8  Car.  &  F.  882. 

Mr,  Hannen  and  Mr,  T,  Steveiu  were 
Mpectively  heard  in  r^ly. 

March  23.  —  Lord  Justice  Enioht 
Bbvce. — As  to  the  tangible  property  in 
question  upon  these  petitions  included  in 
Uie  respeeUve  securities  of  the  petitioners, 
which  was  seised  by  the  sheriff  before  the 
bankruptcy,  and  in  hi*  possession  down 
to  the  bankruptcy,  I  am  of  opinion  that 
at  the  time  of  the  bankruptcy  it  was  not 
in  the  order  and  dispoaition  and  reputed 
ownerahip  of  the  bankrupt,  with  the  eon- 
sent  of  Iwth  or  either  of  the  petitioner*. 
The  notice  served  on  the  buUff  before  the 
bankmptey  on  behalf,  in  effect,  of  the  two 
petitioners,  although  mentioning  the  secu- 
rity of  the  petitioner,  Mr.  Baldwin,  only, 
was,  I  conceive,  available  for  both  the 
petitioners,  according  to  their  respective 
tiUes,  and  so  far  Mr.  Foss  is  the  prior 
mortgagee.  Thus  far,  therefore,  I  differ 
from  the  learned  Commissioner.  With 
regard,  however,  to  the  property  not  tangi- 
b£,  that  which  haa  bera  called  the  eopy- 
right  of  the  newspapers,  and  was  a  right 
to  publish  the  newspaper*  bearing  parti- 
cular names,  I  agree  with  him.  This  pro- 
perty—this right — was  not,  nor  could  have 
been  seized  by  the  sheriff,  and  neither  of 
the  petitioners'  mortgages  was  in  my  opin- 
ion rendered,  by  means  of  the  communica' 
tion  made  to  the  meetings  of  some  of  the 
bankrupt's  creditors  or  otherwise,  suffi- 
ciently public  or  notorious  to  preclude  the 
reputed  ownership  of  the  bankrupt  with 
regard  to  it.  He  was  registered  at  the 
Stamp  Office  as  the  sole  proprietor  of  the 

(2)  3  Bos.  &  F.  NJL  «7. 


newspapers;  was  the  rated  occupier  and 
master  of  the  house  where  the  printing  and 
publishing  of  them  were  carried  on,  and 
was  generally  known  and  regarded  as 
their  proprietor.  Observations  were  well 
made  by  Mr.  Stevens  on  the  circumstances 
that  the  type  and  other  visible  effects 
used  in  printing  and  bringing  out  the 
newspapers  were  in  the  possession  of  the 
sheriff  before  and  at  the  time  of  the  bank- 
ruptcy, and  that  the  newspapers  could  not 
be  printed  elsewhere  than  where  they  were 
then  printed,  without  a  fresh  entry  at  the 
Stamp  Office.  These  facts,  however,  I  do 
not  think,  on  eonsideration,  make  any  dif- 
ference, ilie  order  before  us,  consequenUy, 
will  be  altered  as  to  the  tangible  effects, 
but  not  further,  and  the  deposit  will  be 
divided.  As  to  the  tangible  ^focts,  there 
will  be  a  mortgagee's  order. 

Lord  Justice  Turner.  —  These  are 
petitions  by  mortgagees  of  three  news- 
papers, and  of  the  type,  and  plant  and 
machinery  attached  to  the  establishment, 
complaining  of  a  decision  of  Mr,  Commis- 
sioner Evans,  by  which  he  held  tiiat  the 
newspapers  and  the  plant  were  in  the 
order  and  disposition  of  the  hankmpt  at 
the  time  of  his  bankruptcy,  and  therefore 
passed  to  the  assignee*.  The  bankrupt 
was  the  sole  proprietor  of  the  newspapers, 
and  he  alone  had  made  the  statutory  decla- 
ration required  by  the  Newspaper  Acts, 
and  matters  continued  in  that  position 
down  to  the  time  of  the  bankruptcy.  No 
such  statutory  declaration  as  was  rect^- 
nized  by  the  acts  was  ever  made  by  either 
of  the  mortgagees.  The  case  in  the  aigu- 
ment  before  us  was  voy  properly  divided 
into  two  considerations ;  first,  as  it  afieets 
the  newspapers,  and,  secondly,  as  it  affiacts 
the  plant.  As  to  tiie  newspapers,  it  was 
in  the  first  place  contended  that  they  are 
not  goods  and  chattels  within  the  meaning 
of  the  125th  section  of  the  act,  which  pro- 
vides for  goods  and  chattels  of  which  the 
bankrupt  is  reputed  owner  passing  to  the 
assignees.  It  was  said  that  the  right  in 
the  newspaper  is  a  mere  right  to  publish 
the  paper  under  that  name,  and  that  such  a 
right  could  not  be  considered  as  goods  and 
chattels  within  the  meaning  of  the  act. 
But  to  say  nothing  of  the  copyright  in  the 
newspapers,  which  undoubtedly  exists,  the 
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right  to  public  the  newspaper  Is  a  right  ttt 
which  an  interest  ia  attached.  It  is  a  right 
protected  by  Coarts  of  law  and  by  Coarts  of 
equity,  and  therefore  a  proprietary  right ; 
and  the  statutes,  the  very  Newspaper  Acts 
on  which  the  argument  before  us  proceeds, 
treat  the  matter  as  a  matter  of  property, 
and  as  being  a  proprietary  right.  I  feel, 
therefore,  that  the  property  in  these  news- 
papers must  be  considered  as  goods  and 
chattels  within  the  meaning  of  the  act. 
Those  words,  "  goods  and  chattels,"  are 
words  of  very  extensive  aignification,  and 
andoubtedly  comprise  both  [woperty  tangi- 
ble asxA  property  which  it  not  tangible.  If 
there  had  been  any  doubt  in  my  mind  on 
that  point,  it  would  have  been  removed  by 
the  case  of  Longman  v,  Tripp,  which  seems 
to  me  to  be  a  decisive  authority  upon  the 
subject,  and  to  be  well  founded  in  point  of 
law.  The  case  was  argued  further  as  to 
the  question  of  the  copyrights,  on  this 
ground :  it  was  said  that  the  Newspaper 
Acta  were  acts  that  were  merely  passed  for 
fiscal  purposes,  that  they  had  nothing  to 
do  with  the  rights  of  property,  and  thwe- 
fore  could  not  be  considered  aa  at  all 
affecting  the  quesUon  whether  the  property 
was  in  the  nature  of  goods  and  chattels 
within  the  meaning  of  the  Bankrupt  Act. 
But  the  ease  of  Longman  v.  Tripp  governs 
that  point  also ;  and,  independently  of  the 
case  of  Lonfftnan  v.  Trippf  I  think  that 
the  argument  derived  from  the  Newspaper 
Statutes  Is  not  well  founded,  for  whether 
those  statutes  are  for  fiscal  purposes  or  not, 
they,  at  all  events,  furnish  the  means  by 
which  the  ownership  of  the  property  may 
be  made  known  to  the  world.  The  decla- 
rations which  are  made  under  the  New»> 
paper  Acts  ate  indicia  of  the  property,  and 
where  such  imUda  exist  I  apprehend  they 
must  he  attended  to  for  the  purpose  of 
taking  the  property  out  of  the  disposition 
of  the  bankrupt,  and  removing  them  out 
of  the  operation  of  the  reputed  ownership 
clauses.  The  declaration  is  evidence  of 
the  ownership,  and  what  may  be  effectual 
to  remove  that  evidence  must  be  resorted 
to.  A  case  was  referred  to  on  this  subject 
in  &vour  of  the  appellants'  argument, 
namely,  i^ims  v.  Thomoi,  but  that  ease 
does  not  seem  to  affect  thequesrion  at  all. 
In  the  first  place,  it  was  a  ease  under  the 
Insolvent  Debtora*  Act,  1  Geo.  4.  c.  119, 


whieh  hat  nothing  whatever  to  do  with 
the  question  of  reputed  owneiihip,  there 
being  no  elanse  of  reputed  ownorship  con- 
tained in  the  statute.    What  is  more  mate- 
rial  is  this,  that  the  observations  which 
are  there  made  upon  the  words  "goods 
and  chattels"  have  reference,  not  to  any 
such  words  used  in  that  statute,  but  to  the 
words  "goods  and  chattels"  used  in  the 
Statute  of  Elizabeth  for  the  protection  of 
creditors  (13  Elis.  c.  5.)>  for  it  has  been 
well  settled  that  the  policy  of  that  statate 
being  to  prevent  impedimenta  to  judgments 
in  fisvour  of  creditors,  the  worda  **goods 
and  chattels"  in  that  statute  apply  to 
goods  and  chattels  which  may  be  made  the 
subject  of  an  execution.    When  we  con- 
sider  the  use  of  the  words  "  goods  and 
chattels  "  in  the  Statute  of  Elieabetb,  and 
also  their  use  in  the  Bankrupt  Act,  the  use 
of  the  two  words  is  plainly  different.  In 
the  case  of  the  Statute  of  Elizabeth  they 
are  for  the  purpose  of  securing  to  the 
creditors  execution  against  the  goods  and 
chattels,  and  therefore  apply  to  proper^ 
which  may  be  the  subject  of  an  execution ; 
but  in  the  case  of  the  Bankrupt  Aet,  the 
provision  ia  for  the  purpose  of  preventing 
creditors  from  being  deceived  by  an  ap- 
parent ownership  in  the  property.  That 
applies  not  only  to  tangible  property,  hot 
to  property  which  is  not  tangible,  and  of 
course  the  act  hae  been  so  construed  that 
**  goods  and  chattels  "  in  that  act  apply  as 
well  to  property  which  is  tangible  as  to 
property  which  is  not  tangible.    I  fully, 
therefore,  agree  with  the  decision  of  the 
learned  Commissioner  upon  the  question 
of  copyr^ht  in  the  newspapers ;  or  of  the 
property  in  the  nempaper^  but  with  re- 
spect to  the  plant  I  very  respectfully  diier 
from  his  decision  on  that  point.  The 
learned  Commissioner's  judgment  on  that 
subject  seems  to  have  been  founded  almost 
entirely  upon  the  case  of  Barrou  v.  BM, 
but  upon  examining  that  case  It  does  not 
seem  to  me  to  govern  Uie  present  questiMi. 
I  think  that  the  true  ground  of  the  deci- 
sion in  Barrow  v.  Bell  is  to  be  found  in 
the  judgment  of  Mr.  Justice  Erie  upon  the 
subject.    There  a  question  had  arisen  as 
to  goods  in  a  trader's  house  which  were 
not  the  property  of  the  trader,  there  iMing^ 
an  execution  against  the  goods,  and  the 
sheriff  having  taken  thamaU.  Itwasheld* 


Digitized  by 


rn.ZZTIL] 


MICHABLMAS  1857  TQ  MICHAELMAS  1858. 


23 


that  the  fact  of  the  sheriff  haTiog  taken 
tbem  did  not  take  tbem  out  of  the  order 
and  disposition  of  the  bankrupt,  so  that 
ihey  passed  to  the  assignees.    But,  upon 
boking  at  the  facts  of  Uie  case*  it  will  be 
found  that  after  the  execution  was  levied 
U  is  stated  thus "  £yn*  who  was  the 
debtor,  remained  In  poateasion  of  the  said 
furniture  from  the  date  of  the  indenture  of 
asngnment  by  way  of  mortgage  down  to 
the  seiiura  of  the  same  by  Uie  plaintiff  aa 
after  mentioned"— that  is,  the  seizure  by 
the  mortgagee— "  unless  hia  possession 
was  determined  by  the  seizure  by  the  she- 
riff  as  before  mentioned."    So  that  there 
was  no  alteration  whatever  in  the  pos- 
session  of   the   property.     But  what 
Mr.  Justice  Erie  says  on  the  lubjeet  is 
this :  «  "  I  also  am  of  opinion  that  the 
goods  were  in  the  possession,  order  and 
disposition  of  Eyre  at  the  bankmptcy,  and 
np  to  the  time  ot  filing  the  petuion.  It 
la  eleax  that  had  the  ^oiff  never  acted 
that  would  be  ao.    Did  the  sheriff's  entry 
apon  the  premises,  and  his  claim  to  take 
the  goods  as  Eyre's  make  any  difference 
as  regards  the  true  owner  and  the  assignees 
of  Eyre  ?   I  think  not.   There  is  a  fallacy 
wrapped  up  in  the  use  of  the  ambiguous 
word  "  possession."  When  the  sheriff  claim- 
ed to  enter  into  possession  of  all  the  goods  in 
the  house,  that,  in  so  far  aa  he  was  acting 
rightfully,  was  a  taking  possession  in  law 
of  all  Eyre's  goods  there,  but,  so  far  as  he 
was  a  wrong-doer,  that  is,  aa  to  the  goods 
there  not  belonging  to  Ejrre,  he  took  no 
posietsioii  m  law  beyond  what  he  took  in 
Aut,  and  the  case  st^ea  that  he  took  no 
possession  at  all  of  the  plaintiff's  goods." 
So,  in  truth,  the  Court  proceeds  upon  this 
ground,  that,  taking  the  goods  in  execution 
was  not  in  law  a  taking  of  the  goods  of 
Eyre,  for  it  was  a  taking  of  the  goods  of 
the  mortgagee,  and  there  was  no  possession 
in  fact  ti&en,  aa  Mr.  Justice  Erie  puts  i^ 
because,  he  says  (I  have  no  doubt  referring 
to  that  passage  of  the  judgment),  that  the 
furniture  remained  in  the  possession  of 
Eyre,  onleis  disturbed  by  Uie  t&Ung  of 
the  dieriff.   And  that  case  does  not  aeem 
to  me  to  be  at  all  different  in  substance 
from  aome  of  the  preceding  cases,  particu- 
larly die  ease  of  Jachton  v,  Irvii^  (3),  of  an 
(S)  2  Camp.  4S. 


execution  against  a  trader,  where  the  war- 
rant was  given  to  the  shopman  of  the  trader, 
and  the  possession  of  the  goods  continued 
the  same.  The  trade  was  carried  on,  the 
shopman  holding  the  warrant  of  the  sheriff 
under  which  the  goods  had  been  seized. 
That  is  the  case  in  which  Lord  Ellen- 
borough  refers  to  the  ease  of  a  warrant 
being  directed  to  a  gentieman's  servant. 
But  even  in  that  ease  it  is  to  he  observed, 
that  Lord  Ellenborough  says,  that  if  the 
warrant  had  been  to  a  bound-bailiff  the 
case  would  have  been  all  right.  So  that, 
supposing  the  warrant  had  been  in  that 
case  to  a  bound-bailiff.  Lord  Ellenbo- 
rough's  opinion  would  have  been  that  the 
execution  did  take  the  goods  out  of  the 
order  and  disposition  of  the  bankrupt. 
How  ia  it  here  7  The  sheriff  takes  posses- 
aitm  in  fact  of  all  the  plant.  There  is  no 
pretence  for  saying  that  there  is  any  evi- 
dence to  shew  that  that  possession  was  in 
any  ienae  the  pooaeasion  of  the  bankrupt,, 
or  that  the  bankrupt  continued  in  posses- 
sion after  the  execution  by  the  sheriff  in 
the  same  mode  in  which  he  had  been  in 
possession  prior  to  execution  levied  ;  and 
that  brings  the  case  distinctly  within  the 
case  of  Fletcher  v.  Manning,  and  also  in 
conformity  with  a  long  line  of  previous 
decisions  to  be  found  in  J<me»  v.  Williams 
(4),  in  Ex  parte  Smlh  (fi)  and  Rohintoa 
V.  McDonnell  (6).  The  case  seems  to  me, 
therefore,  to  be  clear,  and  to  be  in  fkvonr 
of  the  mortgagees  aa  to  the  plant,  but  to 
fail  as  to  the  property  in  the  newspj^era 
themselves.  An  attempt  was  made  to  dis- 
tinguish the  cas^  upon  the  grdund  of  some 
notoriety  in  the  possession  of  the  mor^- 
gees.  I  have  looked  into  the  evidence  on 
Uie  subject,  and  I  am  satisfied  it  cannot  he 
maintained  that  the  mortgagees  were  enti- 
tled on  the  ground  of  any  notoriety  of  their 
own.  I  fully  agree  with  my  learned  Bro- 
ther, that  the  order  in  this  case  should 
stand  so  far  as  respects  the  property  in  the 
newspapers,  but  must  be  altered  so  far  as 
respects  the  property  in  the  plant  and 
chattels. 


(4)  18  Eait,  439. 

(5)  2  Rom,  2£4. 

(6)  2  B.  &  Aid.  134. 
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Lords  Jdsticeb.'^  „ 
March  26 ;    ^       P^^^'  BWCMuasT. 

A^ilie.     J  »r.BLACKHUE8T. 

Certificate  — Bankrupt  SQUeUor— Vex- 
atious Defence. 

A  Molieitor  received  money  on  hekalf  of 
a  client,  and  on  the  client  bringing  an  action 
for  the  amowUt  he  pleaded  never  indebted, 
and  alleged  that  thit  amonnt  was  agreed, 
vhen  recovered,  to  be  left  ut  hit  Aaiwb  m 
partdiiehargeef  eo^inproeeediagsi^fainit 
Ae  client  and  for  lehieh  he,  the  aoHeitoTt  tuu 
raUMHUfUe.  The  action  agatnel  the  <pB- 
eitor  tea*  originally  brought  in  the  County 
Court  of  Lancashire,  when  it  was  removed 
hy  him  to  the  Common  Pleas  of  the  Duchy 
of  Lancaster.  The  trial  ended  in  a  refer- 
enee,  on  which  an  award  was  made  shewing 
that  the  soUeitor  was  debtor  to  the  client. 
Thereupon  a  brtUher  of  the  solicitor  ob- 
tained an  adjudication  in  bankruptcy ;  and 
on  the  application  of  the  bankrupt  for  his 
certificate,  the  Commissioner  tu^ended  it  for 
twehe  months,  then  to  be  the  second  ekM, 
and  refksed  protection  for  l&ree  moiUht ; 
and  on  appeal,  the  order  was  affirmed. 

This  was  the  peUtion  of  the  bankrupt,  a 
solicitor^  pra3riiig  the  reTeraal  or  Tariation 
of  an  order  of  Mr.  Commissioner  Ferry, 
of  the  LiTerpool  District  Court  of  Bank- 
mptcy,  by  which  he  suspended  the  certifi- 
cate for  twelye  months,  then  to  be  of  the 
second  class,  and  no  protection  for  three 
months.  One  Mr.  Woodhead  was  the  lessee 
ot  premiiefly 'named  Freemasons*  Hall,  at 
IdTerpooI,  and  let  a  floor  to  one  Mr.  Smith, 
who  used  it  aa  a  place  of  entertainment 
fox  muio  and  dandng.  A  proprietor  of 
adjoining  premisea  filed  a  bill  in  the  Court 
of  Chancery  for  the  ]>ndiy  of  Lancaster, 
praying  an  injunction  against  Mr.  Smith 
firom  so  using  the  premises.  Mr.  Wood- 
head  was  made  a  co-defendant,  and  the 
bankrupt  was  employed  as  the  solicitor  of 
both  defendants,  Mr.  Woodhead  agreeing 
to  contribute  20/.  towards  the  defence. 
The  injunction  was  granted.  The  bank- 
rupt had  also  acted  as  Mr.  Woodhead's 
solicitor  in  an  action,  and  having  recovered 
damages  which  were  paid  to  him,  the  bank- 
rupt, as  the  plaintiff's  sdidtor,  refused 


to  hand  orer  tba  amount  to  'V^oodheid, 
and  allied  that  it  was  due  to  him  fbr  the 
costs  of  the  suit.  Woodhead  bronght  sn 
action  against  him  for  the  amount.  This 
action  was  brought  in  the  county  conrt,  bat 
the  bankrupt  pleaded  "never  indebted," 
having  removed  the  cause  by  certiorari  into 
the  Court  of  Common  Fleas  of  the  county 
of  Lancaster.  The  matter  was  referred 
upon  the  trial,  and  an  award  was  made 
against  the  bankrupt.  Judgment  wss  en- 
tered up  for  the  amount,  and  fbr  a  laigs 
additional  sum  tor  eosts,  and  die  petition 
for  adjudication  agidnst  the  bankrupt  wss 
then  filed  by  the  bankrupt's  brother.  The 
learned  Commissioner  considered  that  die 
conduct  of  the  bankmpt  in  defending  die 
action  and  in  pleading  the  pleas  referred 
to  had  been  so  vexatious  and  improper 
that  he  came  to  the  dediion  now  appe^ 
from. 

Mr,  SwansUm  and  Mr.  De  Gex  were 
for  the  appellant^  and  aubmitted  that  the 
sentence  was  too  severe,  even  if  the  Coiut 
should  agree  widi  the  learned  Commis- 
sioner diet  the  plea  ma  not  jaatifiable,for 
it  was  dear  that  the  bankrupt  eonddered 
he  bad  a  good  defence  to  the  action.  If 
the  Court  looked  into  the  drcumstanees 
as  to  the  award  and  otherwise  as  they 
were  bound  to  do,  they  would  concur  nidi 
that  opinion. 

Mr.  Osborne,  for  Mr.  Woodhead,  sup- 
ported the  judgment  of  the  Commissioner. 

Mr.  Charles  Hall,  fbr  the  as^;aees> 
left  the  matter  wholly  to  the  Court. 

Lord  Jobtice  Khigct  Bsitcb  aaid,  that 
a  solidtor  who  d^nded  an  action  brought 
^unst  him  by  a  dient  for  money  allied 
to  have  been  received  by  the  solicitor  for 
that  client's  use,  or  on  that  client's  account, 
ought  to  be  able  to  shew  especially  good 
grounds  for  such  a  proceeding.  By  the 
expression  "good  grounds,"  his  Lordahip 
did  not  mean  merely  such  grounds  as 
would  be  available  as  a  defence  in  a  court 
of  justice,  but  grounds  which  to  an  hooonr- 
able  man  would  afford  a  moral  justifica- 
tion for  the  defence.  He  looked  in  vain 
for  such  grounds  in  this  case*  The  manner 
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in  which  Mr.  Woodhead  had  been  met 
was  liUgiouSi  vexatioua  and  oppreuive  in 
form  and  substance.  Not  only  was  this 
Court  bound  by  the  award,  which  estab- 
lished the  debt  aa  jnst,  notwiUistanding 
what  Mr.  Swanston  and  Mr.  De  Gex  had 
urged  as  to  the  duty  of  the  Court  to  look 
into  the  circumstances,  but  even  on  look- 
ing into  the  circumstances,  there  was  no 
excuse  for  the  course  adopted.  His  Lord- 
ship did  not  say  that  there  had  been  any 
error  in  the  decision  at  which  the  learned 
Commissioner  had  arrived ;  but  if  there 
had  been  any  error,  it  was,  considering 
the  position  in  life  and  the  profession  of 
thebankmpt,  an  error  on  the  side  of  lenity. 

Lord  Justice  Tubneb  added,  that  a 
vexatious  resistance  had  been  made  against 
a  legal  demand,  against  which  there  was 
not,  and  it  must  have  been  well  known 
that  there  was  not,  any  defence  whatever. 
He,  therefbre,  agreed  with  the  decinon. 

April  16. — Mr.  Staantton  read  a  letter 
&om  the  opposing  creditor,  Mr.  Woodhead, 
in  which  he  stated  his  willingness  to  with- 
draw all  opposition  to  the  bankrupt  havin^^ 
aeertifioate. 

Mr*  De  Oex  was  on  the  same  side. 

Mr.  0«&orne,  for  Mr.  Woodhead. 

Mr.  C.  Hall,  for  the  assignees,  con- 
sented to  the  bankrupt  having  his  certifi- 
cate. 

Lord  Justice  Eniqht  Bruce  said,  there 
was,  to  say  the  least,  a  great  degree  of  un- 
pleasantness in  a  solicitor  being  made  a 
bankrupt,  particularly  by  his  own  brother. 
His  Lordship  did  not  like  to  appear  to 
differ  &om  Uie  Commissioner,  which,  in 
in  Cut,  he  did  not;  but,  as  the  only  credi- 
tor on  whose  opposition  the  former  decision 
had  been  made  was  now  pacified,  their 
Lordships  would  ask  the  Commisdoner  to 
reconsider  his  decision,  and  the  case  might 
be  mentioned  again. 


timw  Sniss,  XXTIL— BAmu. 


/Ex  parte  clarke,  in  re 
Lords  Justicbb.  J  the  welsh  poTOSi  lead 

Feb.  19.       \    AND  COFFER  MINING  COU- 

\  TAXY  (UmitedJ.* 

Praetiee-~Appeal~~Time — Joint-Stock 
Companies  Act^  \  Sbfi~Windingup—~Bank- 
rwpi  Law  ConaolidaHou  Act,  1849. 

Where  a  contributor^  did  not  pretent  a 
petition  of  appeal  againtt  an  order  of  a  Com- 
missioner acting  in  the  winding  up  of  a  com- 
pany in  bankruptcy  under  the  Joint-Stock 
Companies  Act,  1856  (19  ^  20  Viet.  e.  47)* 
urUil  after  the  expiration  of  the  twenty -one 
days  limited  for  appeals  under  the  Bankrupt 
Law  Consolidation  Act,  1849(12  4- 18  f'set. 
e.  106.) : — Held,  that  his  petiiion  was  too 
lofe,  end  could  not  be  considered  on  'ila 
merits. 

This  was  the  petition  of  appeal  of  Mr. 
Thomas  Clarke,  praying  that  three  orders 
of  the  Court  of  Bankruptcy,  dated  respec- 
tively the  10th  of  September  and  the  20th 
of  November  1857,  and  the  8rd  of  Febru- 
ary 1858,  might  be  discharged  or  varied. 
Into  the  facts  of  the  ease  it  becomes  unne- 
cessary to  enter  (further  than  appears  from 
the  judgment)i  unoe  the  decision  turned 
upon  a  preliminary  objection  on  a  point  of 
form.  The  eompany  wm  established  be- 
fore 1856,  and  was  afterwards  registered 
under  the  act  of  1 856  (19  &  20  Vict.  c.  47). 
In  July  1857  a  petition  for  winding  up  the 
company  was  presented  under  that  act  to 
the  Court  of  Bankruptcy,  and  the  company 
was  ordered  to  be  wound  up  accordingly. 
The  Commissioner,  Mr.  Fane,  made  an 
order  for  a  call  on  the  10th  of  September 
1857,  and  made  a  peremptory  order  for 
the  same  purpose  on  the  20th  of  November 
following.  On  the  27th  of  November,  Mr. 
Commissioner  Holroyd  (acting  for  Mr. 
Fane),  ordered  the  suspension  of  the  order 
of  the  20th  of  November,  for  a  particular 
purpose.  Mr.  Clarke,  on  the  3nt  of  Feb- 
ruary, 1868,  applied  to  Mr.  Commissioner 
Fane  to  review  his  orders  of  the  10th  of  Sep- 
tember and  the  20th  of  November  1857,  but 
upon  hearing  the  application  be  rescinded 

*  See  oases  lespeetiDg  Qom  eompany,  oiitf,  pp. 
1, 4w 
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the  order  of  Mr.  Commissioner  Helroyd 
(1),  and  refused  to  reconsider  hit  own  two 
previous  orders.  Mr.  Clarke,  on  the  10th 
of  February  1858,  appealed  from  the  three 
orders  of  Mr.  Fane. 

On  the  opening  of  the  appeal,  the  offleial 
liquidator  objected  that  it  was  too  late,- 
for  bj  the  ISth  'ieetion  of  the  Bankmpt 
Law  Consolidation  Act,  1849,  it  was  di- 
rected that  all  appeals  against  orders  in 
bankruptcy  must  be  presented  within 
twenty-one  days,  or  be  considered  final; 
that  all  proceedings  in  bankruptcy  under 
the  Joint-Stock  Companies  Act  of  1856, 
were  regulated  by  the  practice  of  the  Court 
of  Bankruptcy,  where  Uiey  were  not  altered 
or  varied  by  the  act  of  1856,  or  any  rules 
or  orders  made  in  pursuance  of  that  statute 
(8) ;  that,  as  regarded  the  orders  of  the 
10th  of  September  and  the  20th  of  Novem- 
ber 1867*  they  had  not  been  appealed 
against  in  time,  and  the  order  of  the  27th 
of  November  was  plainly  wrong  in  ani- 
pending  their  operation,  so  that  the  order 
of  the  Srd  of  February  1858  was  right  in 
rescinding  it. — See  sections  10,  60,  61,  62, 
82,  90,  99,  108,  111,  and  IIS.  of  the  act, 
19  &  20  Viet.  c.  47. 

The  argument  against  this  objection  was 
that  the  suspension  by  virtue  of  the  order 
of  the  27th  of  November  operated  to  pre- 
vent the  twenty-one  days  mnoing  against 
the  appellant,  and  that  the  general  rules 
in  bankrnptcy  did  not  apply  to  the  wind- 
ing up  of  companies  under  the  act  of 
1856. 

For  the  appellant  the  following  cases 
were  cited  and  commented  on  :~- 

E»  parte  Saunderton^  1  Mac.&O.  306; 

B.  c.  1  Hall  &  Tw.  486 ;  19  Law  J. 

Rep.  (n.s.)  Chane.  122. 
Ex  parte  Carter,  1  De  Oex,  M.  &  O. 

212;  8.0.4H.L.  Cas.337;  21  Law 

J.  Rep.         Bankr.  2. 


(1)  This  order  wat  made  because  Ex  parte  Holt- 
houie,  set  amt*t  p.  1,  goremed  this  case,  and  bad 
not  then  been  decided  on  appesL 

(2)  By  nctioo  99.  ori9  ft  29  Viet.  c.  47,  ft  U 
•Bsctad  diat  certain  Comminiooen  of  Bankraptej 
may  make  rules,  "  bat  aabject  to  ancb  rules,  the 
general  practice  of  the  Conrta  of  Bankmpti^  in 
England  and  Ireland  retpactively,  in  caiei  within 
the  ordinary  joriadtetion  tii  aoch  Coorta,  ahali,  ao 


Mr*  Selwy*  and  Mr,  RtnAmryh,  tot  the 
official  Hqnidator. 

Mr.  Baeen  and  Mr.  T,  H.  TerreUt  for 
the  appellant. 

Mr,  Stlwjf  was  not  called  on  to  leply. 

LoKD  JusncK  Km^mr  Brucs  said  that 
the  present  petition  vat  presented  under 
the  Joint>Stock  Companies  Act,  1856,  by 
way  of  appeal  against  three  orden  of  the 
Court  of  Bankruptcy,  dated  respectively 
the  10th  of  September  and  the  20th  of  No- 
vember 1857,and  the  Srd  of  February  1858. 
The  petitioner  was,  as  to  time,  in  this 
difficulty  or  dilemma,  that  either  he  bad 
no  right  to  appeal  at  all,  or  his  right  was 
limited  by  the  Bankrupt  Law  Consolidation 
Act  of  1849.  It  appeared  to  his  Lordship 
that  it  would  be  more  beneficial  for  the 
petitioner  to  ctnsider  that  he  had  a  limited 
power  of  appeal  under  the  Bankrupt  Law 
Consolidation  Act.  Then,  as  to  the  orders 
of  September  and  November,  the  appellant 
was  plainly  out  of  time ;  although  this  was 
not  the  ease  with  respect  to  the  order  of 
the  Srd  of  February,  which  order  recited 
the  prerious  order  of  the  20th  of  Novem- 
ber, peremptorily  ordering  the  appellant  to 
pay  to  the  official  liquidator  a  sum  of  \L 
on  each  of  his  shares  ;  and  it  also  recited 
Mr.  Commissioner  Holroyd's  order  of  the 
27th  of  November,  suspending  the  two 
previous  orders,  and,  on  the  application  of 
the  official  liquidator,  it  directed  that  the 
.order  <tf  Mr.  Comraiisloner  Holroyd  should 
be  disehai^ed.  The  question  for  consider- 
ation was,  was  that  order  ri^t  or  wrong  t 
In  hia  Lordship's  opinion  it  was  clearly 
right.  The  order  of  the  lOth  of  September 
directed  that  a  certain  class  of  contriboto- 
ries  (of  whom  Mr.  Clarke  was  one)  should, 
with  certain  exceptions  (Mr.  Clarke  not 
Ijjeing  within  the  exception),  on  or  before 
the  Sth  of  October  then  next  ensuing  pay 
to  the  official  liquidator  a  call  of  XL  upon 
each  share  held  by  them.  Mr.  Clarke  was 
therefore  peremptorily  ordered  to  pay  3  lOi. 
to  the  offleial  liquidator.  That  waa  an 
order  which  was  not  now  questioned,  w 
even  questionable,  and  it  directed  Mr. 

far  aa  the  aame  is  applicable  and  not  beoaristent 
with  this  act,  wply  to  all  pfoccedh^ia  snder  tUs 
act" 
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duke  to  pay  the  araount  upon  the  day 
mentioned.  A  copy  of  this  oider  was  sent 
to  Mr.  Clarke  by  the  post  on  the  12th  of 
September*  and  was  inserted  in  the  London 
QoMdte  on  the  18th.  It  must,  therefore, 
he  tMnmed — nor  did  Mr.  Clarke  deny— 
tkit,  before  the  rad  of  September,  the 
order  was  well  known  to  him ;  he,  how- 
erer,  did  not  appeal  from  it.  An  order, 
which  was  quite  an  order  of  course,  was  then 
made  that  Mr.  Clarke  should,  within  seven 
daya  after  personal  service  thereof  upon 
fain,  pay  to  the  official  liquidator  a  luni  of 
81(M.,  being  the  amount  of  the  aforesaid 
call  of  II.  per  share  upon  the  shares  held 
by  him.  Now  this  was  only  an  order  fixing 
snother  time  for  a  payment  which  had 
been  already  ordered.  Against  this  the 
order  for  sospension  of  payment  did  not 
appear  to  his  Lordship  effectual ;  with 
very  great  respect  for  ^e  opinion  of  the 
leaned  Commissioner  (Mr.  Holcoyd),  he 
thought  the  suspending  order  erroneons ; 
and,  assuming,  as  on  this  oeeauon  their 
Lordships  were  bound  to  assume,  that  the 
orders  of  the  10th  of  September  and  the 
20th  of  November  had  been  duly  made 
sod  not  appealed  against,  he  was  of  opinion 


fixed  a  call  upon  Mr.  Clarke ;  no  appeal 
had  been  preferred  by  hire  within  the 
period  limited  for  that  purpose  by  the  sec- 
tion to  which  hifl  Lordahip  had  referred, 
and  at  the  expiration  of  the  time  the  order 
became  absolute.  Then  there  followed  the 
order  for  suspension,  which  was  either 
inoperative,  or  It  operated  merely  to  sus- 
pend the  operation  of  a  former  order.  On 
the  best  supposition,  what  was  in  issue 
when  the  case  came  on  again  ?  It  could 
not  be  that  their  Lordships  had  to  look  to 
the  merits ;  but  only  whether  there  were 
any  special  circumstances  ;  for  if  they 
were  now,  under  the  Commissioner's  order, 
in  a  position  to  look  at  the  merits,  they 
must  conclude  that  it  was  in  the  power  of 
a  Commissioner,  whilst  appearing  to  sus- 
pend, absolutely  to  rescind,  a  previous 
order  which  had  become  final.  The  appeal 
could  not  be  allowed. 

LoBD  J08TICX  KmaHT  Baucs. — Tho 
petition  ^)peara  to  us  to  be  a  mistaken 
one,  but  not  fiivolotu.  No  costs  on  either 
side,  but  those  of  the  official  liquidator 
will  be  paid  out  of  the  estate. 


sou noc  appeaiea  agamsi,  ne  was  01  opinion  y    ,,  .. ..  ,  . 

that  Mr.  Commissioner  Fane  had  acted  WMU4:''c!S^.0K7tr^7 
rightly  in  disehargmg  it.    The  present    »  ,  ^   ^       .  / 


petition  of  appeal  must,  for  these  reasons, 
he  dismissed. 

Lord  Jdsticx  Tuknbb  said  that  he  was 
qoite  of  the  same  opinion.  For  his  own 
part,  he  should  have  been  glad  to  have  had 
the  case  discussed  upon  its  merits,  as  he 
thought  the  question  of  construction  which 
it  would  have  raised  of  the  greatest  import- 
ance ;  but  his  Lordship  confessed  that  he 
did  not  see  how  the  Court  could  do  so. 
The  petitioner  was  before  the  Court  under 
the  statutory  jurisdiction  which  the  Court 
possessed ;  and  if  the  statute  gave  no  right 
of  appeal,  it  was  impossible  for  their  Lord- 
•hipa  to  do  so.  The  12th  section  of  the 
Bankrupt  Law  ConsolidaUon  Act  (12  &  13 
Vict.  e.  106),  giving  that  right  to  appeal, 
adds  this  proviso,  "  Provided  always,  that 
if  no  such  appeal  shall  be  entered  within 
twen^-one  days  from  the  date  of  any 
dedrion  or  order  of  the  Court,  and  Iw 
thereafter  duly  prosecuted,  every  such  de- 
cision or  order  shall  be  final."  Now,  in 
this  ease  the  order  complained  of  had  been 
Bsde  on  the  10th  of  September;  thatorde 
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Ex  parte  hiqgins, 

TYLER. 


in  re 


Partnenhip  DAi  — Action  by  Cred^tr 
against  One  Partner  —  Judgment— Extin- 
guitkmeiU  of  Joint  Debt  —  Bankruptcy  of 
Partners  —  Right  of  Pro^  agaimt  Joint 
Assett  gone, 

A  firm  of  two  partners  owed  a  debt  to 
A.  B.  A.  B.  brought  an  action  against  one 
of  the  partners,  obtained  judgmeiU,  and  pro- 
ceeded to  execution  and  sale.  Between  the 
time  of  the  execution,  and  sale,  the  partner 
sued  was  adjudicated  bankrupt ;  and  the 
dag  after  the  sate  the  other  partner  was 
alto  adjudicated  bamkrupt,  and  both  sets  of 
proceedings  were  consolidated.  In  proceed- 
ings at  law  the  proceeds  of  the  sale  were 
decided  to  be  partnersh^  assets.  The 
partner  who  had  been  sited  had  no  separate 
assets,  A.  B.  was  admUed  to  prove  against 
Vte  joint  e^atc  of  (he  bankrupts ;  but,  upon 
appeal  by  the  asiignees, — Held,  overruling 
this  decision,  that  the  joint  debt  of  the  two 
partners  was  e^^ingnidted  by  the  judgssent 
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against  one  of  them;  and  thatf  ther^ont 
the  proof  must  be  rejected. 

This  ease  came  on  upon  appeal  against 
a  proof. 

The  bankrupts,  John  and  William  Tjrler, 
carried  on  business,  as  millers,  at  King's 
Bromlejr,  in  the  county  of  Stafford,  in 
partnership.  At  a  dividend  meeting,  held 
on  the  8Ui  of  Febmary  1858,  Thomas 
Newbold,  at  Nethefwal,  in  the  county  of 
Leicester,  Sumer,  son^t  to  prove,  against 
the  joint  estate  of  the  bankmpta,  a  debt  of 
91 8(.  lOt.  lOd.  on  umple  contract  for 
goods  sold  and  delivered.  The  proof  was 
resisted  by  the  assignees,  on  the  ground 
tiiat  it  was  admissible  only  against  the 
separate  estate  of  W.  Tyler.  It  was  proved 
that  T.  Newbold,  before  the  bankniptcy, 
sued  W,  Tyler  alone  in  a  separate  action 
for  the  debt,  and  that  be  had,  on  the  17th 
of  January  1857,  signed  final  judgment 
against  W.  Tyler  alone.  On  or  about  that 
day  T.  Newbold  had  issued  a  separate 
execnUon  by  writ  of  fieri  faeioB  against 
W.  Tyler  alone,  under  which  the  sheriff 
for  the  county  of  Stafford,  on  the  19th  of 
January,  seized  the  goods  and  chattels  of 
the  two  bankrupts,  and  afterwards  sold 
the  same,  on  the  28th  of  January,  and  two 
following  days.  On  the  day  before  the 
sale  an  adjudication  of  bankniptcy  was 
made  against  W.  Tyler,  on  the  petition  of 
Henry  Higgins,  and  notice  was  given  to 
the  sheriff  before  the  sale  on  behalf  of  the 
assignees,  and  on  the  2nd  of  February 
1857  J.  Tyler  was  also  adjudicated  a  bank- 
rupt. On  the  Slst  of  January  Newbold 
ruled  the  sheriff  to  make  a  return  to  the 
writ  ot fieri  faeiatt  and  thereupon  the  sheriff 
interpleaded.  Newbold  insisted  on  his 
right  to  the  proceeds  of  the  aale  under  the 
execution,  and  upon  the  summons  of  inter- 
pleader Mr.  Justice  Erie  directed  an  issue  to 
try  the  question  at  the  then  next  Stafford- 
shire Assises;  but  Newbold  abandoned  the 
right;  and  on  the  11th  of  March  an  order 
was  made  under  the  interpleader  proceed- 
ings confirming  the  right  of  the  assignees 
to  the  money  arising  from  the  sale,  aa  joint 
assets. 

No  joint  petition  for  an  adjudication 
waa  filed  against  J.  &  W.  Tyler;  but,  by 
an  order  of  the  Commissioner,  the  two 
separate  petitions  were  oonsolidated,  and 


it  was  ordered  that  all  proofii  should  be 
against  both  bankrupts.  There  waa  no 
separate  balance-aheet  by  either  of  the 
bankrupts ;  but  in  the  joint  balance-sheet 
Newbold's  debt  was  treated  as  one  due 
from  the  partnership,  and  under  the  head 
of  "property"  was  inserted  the  sum  of 
1.3521.  15«.,  realised  by  the  sheriff 'a  aale. 
There  were  no  aeparate  assets  whatever  of 
W.Tyler. 

Tfaie  creditors'  assignees  under  the  bank- 
mptey  were  H.  Hi^ns  and  Henry  Mee- 
son ;  and  the  official  assignee  was  George 
Kinnear.  The  Commisrioner,  Mr.  Balgay, 
of  the  Birmingham  District  Court  of  Bank- 
ruptcy, admitted  Newbold  to  prove  for  the 
018^.  10«.  lOd.  against  the  estate  of  the 
bankrupts  ;  and  from  that  decision  the 
present  case  was  an  appeal,  the  assig- 
nees contending  that  the  Conrt  ought  to 
declare  that  the  creditor  had  no  right  of 
proof  against  any  one,  or  the  estate  of  any 
one,  but  W.  Tyler,  whom  he  had  sued  to 
judgment  and  execution.  The  sale  prtK 
duced  abont  1 ,300/. ;  but  W.  Tyler  swore 
that,  if  properly  conducted,  it  would  have 
realiied  not  less  than  2,000/. 

Newbold  deposed  that  he  had  had 
for  several  years  considerable  dealings 
with  Messrs.  J.  &  W.  Tyler;  but  that 
he  had  always  transacted  his  business 
with  W.  Tyler  alone,  who  appeared  to 
be  the  acting  partner,  and  attended 
the  neighbouring  markets ;  that,  in  Jan- 
uary 1857,  he  (Newbold)  was  a  creditor, 
for  corn  supplied  to  the  bankrupts,  for 
upwards  of  900/-,  and  not  being  able  to 
obtain  payment,  he  caused  an  action  to  he 
commenced  against  W.  Tyler  al«ie ;  that 
at  that  time  the  legal  question  of  a  partner- 
ship had  never  oecnrred  to  bim  at  all,  as 
he  had  never  had  anything  to  do  with  J. 
Tyler  personally. 

Mr.  Selwyn  and  Mr.  Speedy  for  the 
appellants,  contended  that  there  had  been 
a  merger  of  the  simple  contract  debt  from 
the  two  partners,  in  the  judgment  debt 
which  had  been  recovered  against  Hr.  W. 
Tyler,  and  that  Mr.  Newbold,  htring 
elected  to  make  Mr.  W.  Tyler  his  sole 
debtor  by  bringing  this  action  against  him, 
although  he  knew,  or  must  be  taken  to 
know,  that  he  had  a  demand  aganist  Um 
and  his  partner,  it  waa  too  late  to  prove 
against  die  joint  estate.    This  was  eon- 
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ctoaiTely  shewn  by  the  case  of  Kintf  t, 
Hoare  (l).  It  was  plain*  too,  that  the 
&et  of  the  sction  being  brought  against 
one  of  two  debtors  was  a  release  of  the 
Qt}KT~-Bradle!f  t.  Miller  (2).  The  remedy 
at  law  of  Mr.  Newbold  was  wholly  gone ; 
and  his  condition  in  equity  was  no  better, 
fi>r  there  was  neither  frauds  surprise  nor 
concealment.  Everything  had  been  open 
and  fair  on  the  part  of  the  debtors ;  and 
lie  could  not,  had  Mr.  J.  Tyler  died,  have 
instituted  a  creditors'  suit  against  his 
estate,  after  he  had  deliberately  taken  the 
course  he  had  done.  The  following  cases 
were  also  referred  to  :— 

Drake  t.  Mitchell,  3  East,  251. 

Ex  parte  Chriaiif,  2  Deac.  &  C.  155. 

Mr.  Baton  and  Mr,  De  Gext  for  the 
respondent,  argued  that  Mr.  Newbold'a 
debt  was  equitably  a  joint  debt,  and  ought 
to  be  admitted  to  proof  against  the  joint 
estate.  It  was  vain  to  say  that  the  judg- 
ment had  destroyed  the  debt  as  a  joint 
debt,  both  at  law  and  in  equity  ;  for  Lord 
Ellenborough,  in  the  case  cited  by  the 
appellants,  ofDralte  t.  Mitchell,  expressed 
his  opinion  to  the  effect  that  a  judgment 
could  not  operate  to  change  the  nature 
of  a  debt.  His  Lordship  there  says  :— 
"A  judgment,  in  any  form  of  action,  is  still 
but  a  secority  for  the  original  cause  of 
action,  until  it  la  made  productive  in  satis- 
faetion  to  the  party;  and,  therefore,  till 
Aen  it  cannot  operate  to  change  any  other 
collBteral  concurrent  remedy  which  the 
party  may  bare":  an  opinion  concurred 
in  by  Tindal,  C.J..  in  Bell  v.  Banks  (3). 
The  ease  of  King  t,  Hoare,  so  much  relied 
upon,  was  rather  one  of  special  pleading 
than  upon  principle,  or  a  decision  upon 
the  facta  of  the  case.  The  following  cases 
were  also  cited  :— 

£x  parte  Water/all,  4  De  Gex  &  Sm. 
199 :  s.  c.  nom.  Ex  parte  Jones,  20 
Law  J.  Rep.  (n.s.)  Bankr.  5. 

£x  parte  Or^hs,  3  Ibid.  174 ;  s.  c. 
32  Law  J.  Rep.  (n.b.)  Bankr.  50. 

Ambrose  t.  Clendou,  Cas.  temp.  Hard- 
wicke,  267;  s.c.  2  Str.  1042. 

Bryant  t.  Withers,  2  M.  &  S.  128. 

( 1)  18  Mee.  &  W.  4Mt  s.  e.  14  Uw  J.  Rep.  (lt.s.) 
Exch.  29  i  2  Dow].  &  L.  P.C.  383. 

(2)  1  RoK,  273. 

(8}  8  Man.  &  O.  t£8. 


Mr.  Speed  was  heard  in  reply. 

Lord  Justice  Kkioht  Bruce. — In  this 
case  a  fiumer  sold  com  to  two  millers,  who 
were  partners,  and  he  aold  to  the  partner- 
ship ;  and  hu  debt,  therefore,  constituted 
a  partnership  debt.  Unluckily,  perhaps, 
for  him  the  facts  are  such  that  the  farmer 
must  be  taken  to  have  had  notice  of  the 
partnership,  and  that  he  had  the  two  mil- 
lers for  his  debtors.  Such  appears  to  be 
the  case  upon  the  evidence.  He  probably 
dealt  personally  only  with  one  of  these 
millers,  and  when  he  found  on  the  part  of 
that  one  either  unwillingness  or  inability 
to  pay  his  demand,  he  consulted  his  attor- 
ney, and  probably  when  he  did  so  he  men- 
tioned as  his  debtor  to  the  attorney  only 
the  name  of  that  one  miller  whom  he  had 
himself  seen  at  market.  Against  that  one 
alone  an  action  was  brought,  and  judg- 
ment was  recovered  and  completed.  When 
the  judgment  was  completed,  and  not 
before,  an  act  of  bankruptcy  was  commit- 
ted. Notwithstanding  ^1  this,  the  unfor- 
tunate creditor,  who  found  be  could  get 
nothing  from  the  separate  estate  of  his 
debtor,  had  been  allowed  to  prove  his  debt 
against  the  joint  estate  of  the  two  millers. 
I  very  much  wish  that  I  could  approve  of 
that  judgment,  and  I  feel  almost  ashamed 
to  find  myself  diffisring  from  the  Commis- 
sioner. It  appears,  however,  to  me  that 
the  joint  debt  is  extinguished,  bothlegdly 
and  equitably,  according  to  the  law  of  this 
country.  The  cases  of  Ambrose  v.  Clendon, 
Ex  parte  Griffiths  and  Ex  parte  Waterfally 
were  cases  of  exception  ;  and  in  the  pre- 
sent case  there  are  no  circumstances  to 
constitute  an  exception.  I  repeat,  that  it 
is  with  great  regret,  and  almost  with  some- 
thing more,  that  I  find  myself  compelled 
to  differ  from  the  decision  of  the  learned 
Commissioner. 
• 

Lord  Justice  Turner. — I  agree  with 
my  learned  Brother.  It  appears  to  me 
that  by  the  judgment  the  remedy  was 
enUrely  gone  against  the  joint  debtors, 
both  at  law  and  in  equity.  The  question 
is,  whether  there  is  anything  to  preserve 
the  right  to  a  remedy  by  proof  agunst  the 
joint  estate  under  the  bankruptcy.  I  con- 
fess that  I  cannot  see  anything  which  does 
so.    It  might  have  turned  out  to  be  for 
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the  benefit  of  the  creditor  to  maintain  the 
judgment  against  W.  Tyler,  and  to  hare 
proved  against  his  separate  estate.  He 
IMS  elected  to  take  his  remedy  against  W. 
Tyler's  separate  estate,  and  it  now  turns 
out  that  it  is  not  for  his  benefit.  He  hat 
made  bis  delibentte  selection  to  pnrsae  hit 
remedy  against  one  debtor)  and  that  having 
fidled,  be  is  now  attempting  to  have  re- 
course to  the  other.  Ambrote  v.  CUndow 
was  not  a  case  of  election,  nor  could  there 
hare  been  any  intention  to  elect,  and  this 
applies  to  some  of  the  other  cases.  Bat 
here  there  has  been  an  election,  and  the 
creditor  must  be  hound  by  it.  Ths  proof 
must,  therefore,  be  expunged. 

The  counsel  for  the  assignees  consent- 
ing, the  costs  of  both  parties  were  ordered 
to  be  paid  out  of  tiia  estate. 


Loans 
April 
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Ex  farie  turner,  m 

re  WOOD  AMD  TAK- 
HANT. 


Certijicat*  —  Time-Bargaim  —  Stock  — 
Shares — Presence  ofBankntj^  on  Q»e^Um 
of  Certificate. 

A  haniktHft  had  granted  to  him  by  one 
of  the  Commutionen  a  Mceond-elasM  ceriifi- 
eate,  MUtpended  for  ten  monilu,  but  with 
proteetioUt  for  having  toiihin  taelve  month* 
preceding  the  at^udieationt  loMt  oeer  200^. 
bff  the  pwehaae  and  tale  of  etoeit  witkim 
the  meaning  of  the  201jrf  eeeUon  of  the  eta- 
tute  12  4-  13  Vict,  c.  106.  (the  Bankrupt 
Law  ConsoUdatian  Act  J.  Part  of  the  Uuiee 
were  on  aoek  and  pari  on  shares  not  eon~ 
verted  into  stock,  and  the  former  did  not 
amount  to  200/.  The  assignees  appealed 
against  the  decision^  but  the  Lords  Jus- 
tices refused  to  make  any  variation  in  the 
order. 

Where  a  htmkrupCs  certificate  is  in 
question  the  bankru^  ought  hims^  to  be 
present. 

This  was  an  appeal,  presented  by  the 
official  and  trade  assignees  of  the  buik- 
rnpts.  Wood  &  Tarrant,  cotton-brokerii 
of  Liverpool,  against  the  grant  by  the  dis- 
trict Commissioner  of  their  certificates. 

By  the  201st  section  of  the  Bankrupt 


Law  Consolidation  Act,  12  &  13  YicU 
c.  106,  it  is  enacted  "  That  no  bankrupt 
shall  be  entitled  to  a  certificate  of  con- 
formity under  this  act,  and  any  such  certi* 
ficate,  if  allowed,  shall  be  Toid,  if  such 
bankrupt  shall  have  lost  by  any  sort  of 
gaming  or  wagering  in  one  day  202.,  or 
within  one  year  next  preceding  die  iaaning 
of  the  fiat  or  filing  of  the  petition  for  adja- 
dication  of  bankmptcy  200/.,  or  if  he  a^l 
within  one  year  next  preceding  the  issuing 
or  the  filing  of  such  petition  have  lost  200<. 
by.  any  contract  for  the  purchase  or  sale 
of  any  Government  or  other  stock,  where 
such  contract  was  not  to  be  performed 
within  one  week  after  the  contract,  or 
where  the  stock  bought  or  sold  waa  not 
actually  transferred  or  deliTered  in  pursa- 
ance  of  such  contract." 

Mr.  John  Brearley  Wood  and  Mr. 
Walter  Tarrant,  cotton-brokers,  of  Lirer- 
pool,  wen  adjudicated  bankrupts  in  the 
month  c£  Norembn  1867*  and  Mr.  Charles 
Turner  WM  appointed  official  assngneeand 
Mr.  D.  Malcolmsou  and  Mr,  N.  Denduit 
were  choaen  erediton*  aasigneea  of  their 
estate. 

1 1  appeared  that  Mr.  Wood  had,  between 
May  and  November  1657,  entered  into 
seven  contracts  for  the  purchase  and  aale 
of  shares  or  stock  in  the  Oreat  Luxem- 
bourg, the  South-Eastem,  the  Orand 
Trunk  of  Canada,  the  Midland  Counties, 
and  the  Oreat  Western  of  Canada  Railways, 
and  that  upon  those  tranaaotions  he  bad 
sustained  aloss  amounting  to  2991. 5t.  Xd. 
Mr.  Wood  also  admitted  other  heavy  loases 
before  May  1857.  Mr.  Tarrant  also  en- 
gaged in  seventeen  similar  transaetiMis  in 
the  Orand  Trunk  of  Canada  and  South- 
Eastem  Railways,  shewing  a  total  loss  of 
619/.  2s.  Sd.  The  evidence  in  support 
of  the  petition  shewed  that  at  the  time 
when  these  purchases  were  made  the  shares 
in  the  Soutb-Eastem,  the  Grand  Trunk  and 
the  Midland  Counties  Railways  had  been 
already  converted  into  stock,  and  of  the 
total  loss  of  292/.  5«.  Id,  sustained  bj 
Mr.  Wood  136/.  Of.  id.  arose  from  par- 
ehaaes  of  such  descripUon,  whilst  the  n:- 
matnder,  156/.  6«.,waa  attribntable  to  pnr- 
ehases  in  the  Oreat  Luxembourg  and  the 
Great  Western  of  Canada,  neither  of  rnhkh 
had  been  converted  into  stock,  thoagh  they 
were  liable  to  be  so  converted.  Itns 
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admitted  tYiat  no  transfer  was  ever  mads 
of  toy  of  the  stock  or  shares  purebased, 
and  that  none  was  erer  intended  to  be 
mide,  tbe  deriings  in  question  being  mere 
timebaigainaot  stodc-jobbingspecnlations. 
The  learned  Commisiioner  was  of  opinion, 
that  neither  of  the  bankrupts  had  brought 
himself  within  the  section  before  stated, 
and  he  granted  them  certificates  accord- 
ingly, but  to  be  of  the  second  class,  sus- 
pended for  ten  months  from  the  19th  of 
February  1856,  with  protection  in  the 
mean  time. 

Mr.  Bacon  and  Mr.  Charles  Hall,  for 
the  appellants,  aigued  that  for  the  pur- 
poses of  tbe  present  ease  there  was  no  dis- 
tinction between  nulway  aharea  and  railway 
stock,  that  is  to  say,  that  there  was  no 
diffinenoe  between  shares  in  a  railway 
MMupany  before  and  aiter  tbe  same  had 
been  consolidated  or  converted  into  stock. 
The  act  of  parliament  was  express  in  its 
disapprobation  of  stock-jobbing  transac- 
tions; and  on  a  question  of  certificate  the 
Coart  conld  not  overlook  acts  of  traders 
snch  as  had  been  not  only  disclosed, 
but  not  denied,  and  which  were  plainly 
sod  manifestly  nothing  but  mere  acts  of 
stock-jobbing.    They  cited — 

E*  parte  Mathem,  1  De  Oex,  M.  & 

G.  448 ;  t.  c.  21  Law  J.  Rep.  (n.s.) 

Bankr.  18. 
Ex  parte  Copeiand,  3  Ibid.  914;  s.  e. 

22  Law  J.Rep.  (n.s.)  Bankr.  17. 
Ex  parU  Ryder,  1  De  G.  &  Jo.  317  ; 

a.  c.  36  Law  J.  Rep.  (h.s.)  Bankr.  69. 

Lord  Justice  Turner.  —  Unless 
"  shares  "  are  "  stock  "  within  the  meaning 
of  the  201st  aeetion,  the  case  will  not  fall 
within  it. 

Mr.  Sebayn,  for  the  bankrupts,  urged 
that  the  statute  only  attached  a  penalty 
for  stock-jobbing  aeta  when  there  was  a 
Ion;  the  Aamers  could  not,  tlieiefbre,  baTe 
considered  the  acts  tbemselres  immoral. 
If  this  were  to,  tbe  fact  of  the  bankrupts 
having  engaged  in  them  was  no  offence 
that  should  call  for  the  animadversion  of 
the  Court,  There  was  a  material  distinc- 
tion between  "shares**  and  "stock,"  for 
the  former  conld  only  be  etmrerted  into 


the  latter  by  authority  of  parliament.  He 
cited  Ex  parte  Wade  (l). 

Mr.  Baeon,  in  reply,  insisted  that  as  to 
Tarrant,  at  least,  all  the  transaotlons  were 
in  **  stock,"  in  its  technical  as  well  as 
liberal  sense.  That  an  act  of  parliament  was 
not  necessary  for  the  purpose  of  the  con- 
version of*  shares''  into  "  stock  "  was  plain 
from  the  14th,  16th  and  6lBt  sections  of 
the  Companies  Clauses  Consolidation  Act, 
8  Viet.  c.  16. 

Lord  Justice  Knight  Bruce.  —  How 
was  the  matter  treated  before  the  Commis- 
sioner ? 

Mr.  Peaherton  (solicitor  for  tbe  bank- 
rupts), sworn,  said,  I  appeared  for  the 
bankrupts  in  the  court  of  the  Commis- 
sioner, and  on  Uiat  occasion  every  one  of 
the  transactions  was  treated  as  £F  it  had 
been  in  railway  shares,  not  one  of  them 
being  represented  as  being  in  railway 
stock.  Indeed,  Mr.  Squarey,  tbe  solicitor 
for  the  assignees,  all  along  so  treated  the 
matter. 

Lord  Justice  Knight  Bruce. — As  Mr. 
Squarey  is  not  here,  we  both  think  that 
the  matter  had  better  stand  over,  to  enable 
communication  to  be  made  with  him,  so 
that  we  may  know  what  explanation  he 
will  give, 

April  23.— Selwyn  read  a  letter 
from  Mr.  Squarey  confirming  Mr.  Fem- 
berton's  evidence  that  the  whole  subject* 
matter  had  been  treated  before  the  Com- 
missioner as  "  shares." 

Lord  Justice  Kkight  Bruce. — Under 
Uie  particular  circumstances  of  this  case, 
both  my  learned  Brother  and  myself  are 
of  opinion  that  the  order  of  the  learned 
Commissioner  cannot  be  varied,  but  that 
the  bankrupts  shall  take  their  chanee  of 
Uie  validity  of  the  grant  of  the  certificate 
at  law.  This  Court  ought  not  to  interfere. 
If  the  case  is  within  Uie  201st  section  of 
the  act,  to  which  reference  has  been  made, 
the  certificates  will  avail  the  bankrupts 

(1 )  2  Jnr.-N.S.  S18;  i.  e.  25  Law  J.  Rep. 
Bankr.  6. 
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nothing ;  but  I  repeat  that  we  do  not  think 
that  the  case  is  one  in  vhich  this  Court 
ought  to  interfere.  My  learned  Brother 
has  suggested  to  me,  and  I  need  not  say 
that  the  suggestion  is  entitled  to  the 
greatest  consideration*  that  in  appeals  in 
bankruptcy  the  bankrupt  ought  in  certain 
eases  to  appear  before  us,  and  our  present 
impreasion  is,  that  in  every  ease  where  the 
certificate  is  in  question,  the  bankrupt 
ought  to  be  present  in  court.  I  b^ve 
that  Uiere  is  at  present  no  rule  of  practice 
on  this  point. 


Lords  JDSTICE8.1    Ex  parte  grebn,  in  re 
April  23.    J  DALES. 

Joint  and  Separate  Adjudieation~~An' 
nexation — 98M  Section  of  the  Bankrupt 
Law  Consolidation  Act, 

A  ConmusMmer  had  annxxeA  a  joint 
adjudication  against  two  paring  to  an  ear- 
lier one  against  one  of  them,  under  the  9Mh 

section  of  the  statute  12  ^  13  Fid,  c.  106. 
{the  Bankrupt Lauf  Consolidation  Act J,  and, 
on  appeal,  the  Lords  JusOees  refused  to 
interfere. 

In  this  case  Mr.  Commissioner  Fon- 
blanque  had  consolidated  a  joint  adjudi* 
cation  which  had  been  made  against  two 
partners  who  had  become  bankrupt,  with 
a  previous  separate  adjudication  which 
had  been  made  against  one  of  them.  By 
the  98th  section  of  the  Bankrupt  Law 
Consolidation  Act  (12  &  18  Vict.  e.  106), 
it  is  enacted,  that  "  After  a  fiat  issued,  or 
a  petition  for  adjudication  of  bankruptcy 
filed,  against  or  by  one  or  more  member 
or  members  of  a  firm,  any  petition  or  peti- 
tions for  adjudication  of  bankruptcy  against 
or  by  any  other  member  or  members  of 
such  firm  shall  be  filed  and  prosecuted  in 
the  court  in  which  the  first  fiat  or  petition 
was  prosecuted ;  and  immediately  after 
the  adjudication  under  such  other  petition^ 
or  petitions  all  the  estate,  real  and  perso- 
nal, of  such  bankrupt  or  bankrupts,  shall 
vest  in  the  pfficial  assignee,  and  the  cre- 
ditors' assignee  (if  any)  under  the  first  fiat 
or  petition ;  and  thereafter  all  separate 
proceedings  under  such  petition  or  peti- 


tions shall  be  stayed,  and  such  petition  or 
petitions  shall,  without  afiecting  the  vali- 
dity of  the  first  fiat  or  petition,  be  annexed 
to  and  form  part  of  the  same ;  provided, 
that  the  senior  Commissioner  may  diied 
that  such  other  petition  or  petitions  shiQ 
be  filed  and  prosecuted  in  any  other  coat, 
or  be  proceeded  with  either  separately  or 
in  conjunction  with  the  first  fiat  or  peti- 
tion, and  such  direction  shall  be  made  bj 
a  memorandum  to  that  effect,  indorsed  on 
such  petition  or  petitions,  and  under  the 
hand  of  the  senior  Commissioner." 

It  was  admitted  that  the  majority  of  the 
joint  creditors  voted  in  favour  of  the  si- 
signees  on  the  separate  adjudication. 

This  was  an  appeal  from  the  decision  of 
the  Commissioner. 

Mr,  Sttanston  and  Mr.  Clement  Sua*' 
ston,  submitted  that,  according  to  the  tnie 
construction  of  die  98th  section,  it  only 
applied  to  the  case  of  the  later  adjudica- 
tion being  against  some  member  of  a 
firm  other  than  the  member  against  whom 
the  prior  adjudication  had  been  made,  and 
not  to  a  case  where  the  second  adjudica- 
tion was  against  the  whole  firm.  In  thst 
case  the  old  practice  remained,  according 
to  which  the  joint  adjudication  was  not 
consolidated  with  the  separate  adjudica- 
tion, but  the  separate  adjudication  was,  as 
a  matter  of  course,  annulled  or  impounded, 
leaving  the  joint  adjudication  alone  to  be 
prosecuted. 

Mr.  Sehsgn  and  Mr,  De  Gex,  for  the 
assignees,  were  not  called  upon. 

Lord  Justice  Knight  Brdce. — I  have 
already  observed  that,  in  my  opinion,  no 
practical  object  conducive  to  the  benefit 
of  the  creditors  would  be  obtained  by  de- 
parting from  the  course  which  the  learned 
Commissioner  has  taken.  The  majori^ 
of  the  joint  creditors  have  actually  voted 
for  the  assignees  under  the  separate  adju- 
dication, and  I  see  no  reason  for  dissentbg 
from  the  order  under  appeal,  and  in  my 
view  the  appeal  must  be  dismissed. 

Lord  Justice  Tuknek. — I  quite  agree. 
The  appeal  will  be  dismissed,  with  costs. 
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IiauiJiJfTtfBi.\  E»  parte  RAim,  in  r« 

Hi^  81.      /  POWELL. 

Separate  and  Joint  Adjndieatum—An' 
nexatioH — 9Sth  Seotion  of  the  Bankrvpt 
lewCoiuoiidalionJcttl2'^iS  Viet.e.  100. 
-Vower*  District  CommiauiMur — Seetitm 
90.  of  tame  Statute. 

Tw  teparate  adjudieatiomM  had  been  made 
«yatiuf  two  partners,  and  subsequently  a 
jtiiU  adjudication  was  made  against  both* 
Tkt  district  Commissioner  had  annexed  the 
firmer  to  ihe  latter^  Upon  appeal,  the  deei' 
ma  Mf  rsrencd. 

Tli»  waa  an  appeal  from  an  order  of  tho 
R^istrar  (acting  for  Uie  Commisnoner) 

die  Birmittgham  District  Court  of  Bank- 
ruptcy, by  which,  withoat  doe  notice,  fae 
bad  ordered  that  two  separate  petitions  for 
idjndicatiDn  against  Mr.  Powell  and  an- 
other, his  partner,  should  be  annexed,  oodei 
the  98th  section  of  the  Bankrupt  Law  Con- 
soUdation  Act,  12  &  18  Vict.  c.  106.  to  a 
joint  adjudication  against  both  membera 
of  the  firm,  and  that  all  proceedings  under 
the  separate  a^ndication  should  be  stayed. 
There  bad  been  an  agreement  by  the  par- 
ties intereated  under  the  separate  adjudica- 
tiou  that  Aay  would  waive  any  right  to 
have  them  pmceeded  with. 

Mr.  Sabr^  and  Mr.  Be  Gex,  in  sup- 
port of  the  appeal,  said,  there  were  two 
objeetiona  to  what  had  been  done ;  first, 
that  no  proper  notice  had  been  given,  and, 
secondly,  that,  under  the  98th  section,  the 
hitter  proceeding  was  directed  to  be  an- 
aexed  to  the  former,  the  second  adjudica- 
tion to  the  first,  and  not  the  reverBe* 
whidi  had  been  ordered  in  this  case  (see 
the  section  set  out  in  the  last  case).  There 
waaafurdier  ground  of  complaint,  and  that 
was,  that,  under  the  90th  section  of  the 
stainte,  no  power  waa  given  to  district  Com- 
snuDuen,  bnt  it  was  conferred  upon  the 
senior  Ccamnissioner.  The  latter  section 
was  tiiia :  **  the  tmtlat  C(»nnnssioner  shall 
have  power,  whenever  he  may  deem  it  ex- 
pedient, to  order  any  petition  against  or  by 
any  trader  to  be  prosecuted  in  any  district 
with  or  without  reference  to  the  district 
in  which  the  trader  shall  have  resided  or 
eazried  an  business,  or  to  consolidate  tiie 
psoeeedings  or  any  part  thereof,  under  two 
Nbw  Snan^  ZZTIL— Buia. 


m  more  petitions  foradjndieatbn  of  bank- 
ruptcy, or  to  impound  any  pstition  for  ad- 
judication of  bankruptcy  and  the  proceed- 
ings thereunder,  or  any  part  thereof,  upon 
such  terms  as  the  senior  Commissioner 
shall  think  fit,  or  to  transfer  any  petition 
{oT  adjudication  of  bankruptcy  and  the 
proceedings  thereunder,  and  the  prosecu- 
tion or  the  further  prosecution  thereof  from 
the  Court  in  any  one  district  to  the  Court 
in  any  other  district." 

Mr.  Swanston  and  Mr.  Clement  Swanslam, 
for  the  assignees,  contended  that  the  con- 
stant course  of  the  Court  was  to  suspend 
proceedings  under  a  prior  separata  ad|ndi- 
oation  and  to  give  effect  to  a  joint  adjudi- 
cation ;  and  they  said  that  here  the  parties 
prosecuting  the  earlier  separate  adjudica- 
tion had  agreed  to  waive  any  claim  to  have 
that  adju^cation  proceeded  with. 

Their  Lobdshipb  considered  that  there 
had  been  the  double  irre^larity  which  had 
been  insisted  upon  on  behalf  of  the  appel- 
lant (independently  of  anything  under 
the  90th  section),  and  they  dischaiged  the 
order  annexing  the  separate  petitions  to  the 
joint  petition,  and  vacated  the  ehoioe  of 
assignees ;  the  eosla  of  all  parties  being  paid 
out  of  the  joint  estate. 


/Ex  parte   the  tnnTT 
Loans  Jcsticbs.  )    joint  -  STOCK  hutdal 

June  I.        ^     BAHKIHO  AB80CIATI0H, 

V    in  re  kiko. 

Infant-^wiU  and  several  Bond^Lta- 
hiUlg — Mitrepresenlatien, 

0.  K,  one  of  two  partners,  exeeuledt 
tber  with  hia  partner  and  another  person,  a 
joint  and  several  bond,  to  secure  money  tent 
to  the  par^ership.  As  part  of  the  seeuritf, 
he  agreed  to  effeU  a  peUey  cf  anwranee  on 
Ail  life,  and  for  that  pwrpose^i^udee^* 
ration  that  He  was  the  age  of  twenty-ttn 
years.  O.  K.  wa»,  m  fMt,  an  i^fami  ;  and 
after  he  attained  luenty'One  he  became  bank* 
rupt.  The  lenders  of  the  money  were 
admitted  to  prop*  i^ainst  O.  K.'s  separate 
estate;  and,  on  appeal,  —  Held,  that  the 
fraudtUent  misrepresentation  of  O.  K,  the 
ftufubiyM,  Of  to  age,  rendered  him,  aUkangh 
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an  infant,  Uable  in  equUjf  fo  the  dAt,  and 
the  *ipp€ol  vfos  dimused. 

This  was  an  appeal,  by  the  awgneea  of 
a  bankrupt,  togeUier  with  a  separate  cre- 
ditor of  bis  estate,  against  a  decision  of 
Mr.  Commissioner  Erans,  by  which  he  had 
admitted  a  proof. 

The  facts  were,  that  Octavius  and  Alfred 
King,  brothers,  traded  in  partDenhip, 
in  May  1856,  when  they  opened  a  cash 
credit  account  with  the  bank  above  named 
to  the  amount  of  5,000/.,  and  amongst 
other  securities  given  to  the  bank  was 
a  joint  and  several  bond  entered  into  by 
them  and  a  third  party,  to  secure  the 
repayment  of  advances  to  the  extent 
of  5,000/.  principal  money,  exclusive  of 
interest  and  cosU.  The  firm  of  O.  &  A. 
King  became  bankrupt,  and  a  claim  on 
behalf  of  the  bank  was  entered  upon  the 
proceedings,  in  October  1857,  for  4,\7Sl, 
as  against  the  separate  estate  of  O.  King, 
with  the  intention  of  its  being  thereafter 
turned  into  a  proof.  In  December  follow- 
ing the  claim  was,  on  the  application  of 
the  assignees,  ordered  to  he  expunged,  on 
the  ground  that  O.  King,  who,  at  the  time 
he  executed  the  bond,  was  an  infant  under 
twenty-one  years,  could  not  bind  himself. 
That  decision  was  appealed  against,  and 
a^ed,  on  behalf  of  the  bank,  on  the 
ground  of  misrepresentation  by  O.  King, 
who,  during  the  negotiation  for  the  loan, 
represented  himself  to  be  of  full  age.  On 
the  26th  of  February  the  appeal  was  heard 
before  the  Lords  Justices,  who  decided  that 
the  proof  was  properly  expunged,  because 
the  ground  of  misrepresentation  had  not 
been  brought  to  the  Commissioner's  notice ; 
they,  therefore,  dismissed  the  appeal,  with- 
out prejudice  to  any  application  to  prove, 
which  Uie  Unity  Bank  might  be  advised 
to  make  to  tiw  Commissiona  in  the  bank- 
mptcy. 

A  fresh  proof  was  tendered,  on  behalf  of 
the  Unity  Bank,  against  the  separate  estate 
of  O.  King,  for  4,175/,,  "for  moraes  lent 
and  advanced  to  the  bankrupts,  trading 
under  the  style  or  firm  of*  O.  &  A.  King,' 
and  which  O.  King  contracted  uid  agreed 
with  the  bank  to  be  responsible  for  and  to 
repay,  such  monies  being  due  on  a  cash 
credit  account  for  5,000/.,  opened  by  the 
bankrupts  lespectiTdly  with  the  bank  on 


tiie  2Srd  of  May  1856,  at  the  ezpien 
request  of  O.  King,  and  on  his  expreMly 
i^reeing  to  become  personally  and  indi- 
vidnally  responsible  to  the  biftuk  for  sll 
monies  advanced  to  the  firm  on  sach  so- 
count,  and  on  each  of  the  said  bankrupts 
agreeing  to  deposit  as  security  Ibr  sach 
monies  a  policy  of  assurance  for  5,000/., 
efiected  on  their  respective  lives  with  the 
Western  Life  Assurance  Office,  and  slio 
to  effect  a  policy  for  2,000/.  on  each  of 
their  lives  with  the  Unity  General  Astar- 
ance  Association,  and  on  the  express  repie- 
sentation,  statement  in  writing  and  solemn 
declaration  made  by  O.  King  to  the  bank, 
and  on  their  understanding  and  believing 
in  the  truth  of  such  representation,  that  iie 
would  be  twenty-two  years  of  age  on  Ida 
then  next  birthday,  and  on  the  exeeatioa 
by  the  bankrupts  of  a  jmnt  and  several 
bond,  dated  the  26th  of  Hay  1856,  sad 
entered  into  by  them  and  a  tMrd  party,  in 
the  penal  sum  of  10,000/.,  conditioned  for 
the  payment  to  the  bank  of  all  and  every 
such  sum  and  sums  of  money  as  upon  the 
balance  of  any  account  current  which  then 
was  or  at  any  time  thereafter  should  be 
open  between  the  said  O.  and  A.  King,  or 
the  co-partnership  firm  and  the  bank,  or 
which  might  from  time  to  time  he  dne  and 
owing  by  the  bankrupts  or  the  co-partner- 
ship  firm,  together  with  all  usual  discount, 
insurance,  postage  and  eommisaion  to  the 
extent  of  5,000^,  and  no  more,  prindpsl 
money,  exelaaive  of  intraest  and  cost^ 
80  that  sueb  bond  might  be  a  contmning 
and  floating  seeurity  for  the  bank  to  dot 
amount."    In  the  proposal  sent  in  to  the 
Unity  General  Assurance  Aasociation  by 
O.  King  before  effecting  the  policy,  he 
solemnly  declared  that  he  was  then  twen^- 
two  years  of  age.    In  point  of  foct,  he 
was  bom  on  the  25th  of  September  18S5. 

After  the  bankruptcy  the  bank  received 
825/.,  which,  with  sums  previously  r^ 
ceived,  reduced  the  amount  of  their  dain 
to  4,175/.,  which  they  sought  to  prove; 
but  the  asiugnees  opposed  the  same  befine 
the  Commissioner,  on  the  ground  of  is- 
ftney,  and  notwithstanding  the  case  of 
fraud  made  against  O.  King. 

On  the  4th  of  Hay  Ur.  Commissioner 
Evans  admitted  the  proof,  when  he  gave 
the  following  judgment:— In  this  ease 
the  Unity  Bank  seeka  to  pioTS  on  the  sspa- 
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rate  estate  of  O.  King.  It  is  resisted  on 
the  ground  that,  at  the  time  of  execnting 
the  bond,  the  bankrupt  was  an  infant.  The 
fact  of  his  being  en  infant  is  admitted  ;  but, 
on  the  other  hand,  it  is  asserted  that,  at  the 
time  of  executing  the  bond  and  borrowing 
th«  money,  he  had  stated  that  he  was  of 
ftiU  age ;  and  this  foct  is  also  admitted.  It 
was  contended  that  this  was  a  fraud,  and 
that  equity  would,  notwidutanding  his 
in&ney,  eiiforee  die  obligatioii  af^dnsthim. 
In  favonr  of  this  position  a  variety  of 
cases  were  eited ;  and  it  appears  to  me, 
from  a  perusal  of  those  cases,  that  equity 
would  enforce  the  deed  against  the  infiint. 
On  the  other  side  was  cited  the  case  of 
JenningM  t.  RundeU  (1)  ;  and  I  confess  that 
at  first  it  did  appear  to  me  that  these  cre- 
ditors could  not  prove,  because,  although 
the  infant  might  be  personally  liable,  yet 
at  law  it  would  be  by  action  of  tort,  and 
therefon  not  adebt,and  that  equity,  though 
it  might  pre  relief  against  the  in^vidnal, 
would  not  turn  the  cUim  into  a  debt ;  but 
in  the  eaoe  of  Vat^han  r.  Vamitntegen 
(2),  it  was  held,  that  by  the  fraud  the 
married  woman  made  the  appointed  estate 
liable  as  general  assets,  as  if  she  had  been 
a  feme  iole  in  respect  of  it ;  and  that  the 
mortgagee  had  a  right  not  only  to  a  cha^e 
on  the  mortgaged  real  estate  to  which  she 
was  entitled  in  remainder,  but  if  it  was 
not  sufficient  he  was,  by  reason  of  the 
fraud  entitled  to  rank  as  a  creditor  on 
her  general  assets,  and  to  take  the  ap- 
pointed personal  fund,  if  there  was  not 
«iough  without  it.  The  case  of  a  married 
woman  appears  to  me,  on  this  principle, 
the  same  as  that  of  an  infimt ;  and  X  there- 
frffo  admit  the  proof." 

A  creditor  of  Octavius  King  now  ap- 
praled  from  this  decision,  and  he  was 
joined  jn  the  a^tpeal  by  the  asngneet. 

Mr.  Stlwgn,  in  support  of  the  appeal, 
contended  that  the  debt,  if  proveable  at 
all,  was  only  so  against  the  joint  estate, 
and  that  the  separate  estate  of  O.  King 
was  wholly  exempt  from  it,  as  was  O. 
King  himself,  he  having  been  an  infimt 
at  Ae  time  when  it  was  contncted,  and 

(1)  8  Term  Rep.  836. 

(2)  SDrew.  185,S6S,M9IS.e.S8LawJ.Rfl^ 
(■x)  Clune.  79*. 


incapable  of  binding  himself.  In  Price  t. 
Hewett  (S)  the  Court  of  Exchequer  per- 
mitted a  defendant  under  the  Common 
Law  Procedure  Act,  15  &  16  Vict.  c.  76. 
to  demur  and  to  plead  not  guilty  to  a  decli^ 
ration  alleging  that  the  defendant  being  an 
infant  represented  himself  of  age  and  so 
induced  the  plaintiff  to  lend  him  money. 
In  SUkeman  Dawao»  (4)  the  Court  was 
extremely  guarded  in  its  expretdont,  and 
the  ease  was  materially  ^stingtushable 
from  the  present.  Then,  in  Vsughan  t. 
Vanderitegen,  cited  before  the  Commis- 
sioner, the  case  was  that  of  a  married 
woman  and  not  of  an  infant,  and  Vice 
Chancellor  Kindersley  expressly  says,  at 
page  379  of  the  report,  **It  is  not  necessary 
for  me  to  consider  the  case  of  an  infant 
I  take  the  case  of  a  married  woman." 

Mr.  Swanston  and  Mr.  /fannen,  for  the 
assignees,  in  support  of  the  appeal,  insisted 
that  infancy  was  a  perpetual  and  inflex- 
ible disqualification  to  contract,  although 
infancy  be  no  defence  against  criminal 
proceedings.  Upon  sneb  a  point  nothing 
could  be  clearer  than  the  case  of  Hearle  t. 
Greei^ank  (5) ;  there  Lord  Hardwieke  said 
that  there  was  no  precedent  either  at  law 
or  in  equity  where  it  had  been  held,  that 
an  infant  could  exercise  a  power  over  real 
estate,  and  he  could  not  make  one ;  and 
at  page  712,  after  several  cases  had  been 
put,  it  was  said,  "  So  that  in  law  there  is  a 
total  absolute  disability  in  an  infant,  that 
by  no  manner  of  conveyance  can  he  db- 
pose  of  his  inheritance  and  the  rule  ia 
equally  strict  as  to  contracts.  No  case  de- 
cided that  an  infimt  was  able  to  hind  lilmaelf 
by  contract,  and  no  oiie  was  able  to  prove 
that  he  could.  In  The  Liverpool  AdelpM 
Loan  Js$oeiatio»  v.  Fairhwtt  (6)  Lord  Chief 
Baron  Pollock,  referring  in  that  judgment 
to  the  case  of  Johnton  v.  Pye  (7),  *&id, 
'*  In  tiie  case  of  an  infant  it  was  held,  for 
a  similar  reason,  that  he  could  not  be  made 
liable  for  a  fraudulent  misrepresentation 
that  he  was  of  fall  age,  whereby  the  plain- 
tiff was  induced  to  contract  witii  him,  and 

(3)  8  Ezcli.  Rep.  146. 

(4)  I  De  Gex  &  &n.  90|  s.  c,  16  Lsir  X  Bcp. 
(ba)  Chanc.  205. 

(6)  S  Atk.  69S. 

(6)  9  Ezch.  Rep.  4S3fs.e.2StAir].6«V'^"'-) 
Exch.  168. 

(7)  1  Sid.  m. 
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in  the  latter  report  (that  U,  the  report  of 
the  same  caae  in  1  Kehle,  918),  it  ia  laid 
that  if  the  action  abonld  be  maintainable, 
all  the  pleai  of  infhncy  would  be  taken 
away,  for  such  affirmation!  are  in  every 
contract."  The  ease  of  SUkeman  t.  Daw* 
een,  before  referred  to,  contained  some  ob^ 
•enrations  in  the  judgment,  at  page  115, 
whieh  epeculated  on  tone  nppoaed  inao- 
feuraciea  in  a  report  of  Etnm,  t.  NiekoU* 
(8) ;  but  whether  correct  or  not,  it  was 
pot  too  mnch  to  say,  that  if  the  eqvitabla 
doctrine  of  an  infhnt's  liability  on  contract 
were  to  be  supported,  it  was  nothing  less 
than  a  repeal  of  the  rule  of  law.  The 
assignees  were  in  a  better  position  to  resist 
the  proof  than  O.  King  woold  be  to  resist 
the  claim  againat  him  had  he  not  become 
bankrupt. 

Mr.  W.  W,  Cooper  (who  was  with  Mr. 
Baeon)t  for  the  Unity  Bank,  in  support  of 
the  decision  of  the  Commissioner,  urged 
that  O.  King  by  hie  mpresentationat  ^ae 
as  they  now  turned  out  to  be,  having  in- 
dnced  the  bank  to  make  the  advance,  waa 
ftctnally  eitopped  from  setting  np  hie  inftncy 
to  defeat  the  demand,  and  no  creditor  of  his 
nor  hit  assignees  could  now  do  so.  The 
debt  having  been  contracted  by  fraud  and 
misrepresentation,  the  £u!t  of  infaney  made 
no  difference,  as  was  shewn  by  numerous 
authorities.  In  Cory  v.  Gerlcken  (9)  an 
infant  fraudulently  procured  the  transfer 
of  stock,  and  he  was  held  liable  as  for  the 
frand.  The  Vice  ChaneeUw,  Sir  Thomat 
Plvmer,  aaid,  at  p.  49,  "Though  in 
general  a  payment  to  an  inihnt  may  be 
bad,  yet  if  the  in&at  practitea  a  fraud,  he 
ft  liable  for  the  conaequencea.  At  law  an 
fnlant  is  liable  m  tort,  and  cannot  plead 
fait  in&ney ;  as  where  (a  vary  strong  case) 
an  action  of  aasnmpeit  was  brought  gainst 
en  infant  for  money  embeztled  by  him.*' 
The  ease  before  Lord  King  of  Etron  v. 
NieholoM  was  quite  conclusiTe,  for  there  a 
guardian  of  an  infant  made  a  lease  of  the 
infant's  lands,  and  the  in&nt  being  present 
and  cognizant  of  the  transaction  was  held 
bound.  Watts  v.  CreuweU  (10)  waa  a 
very  clear  ease  in  favour  of  Uw  bank. 

(8)  2  Eq.  Cm.  Ab.489,noni.  BnDgr«.Kiebolas. 

(9)  2  Madd.  40. 

(10)  3  Eq.  Oh.  Abr.  fil6t  i. «,  9  Tin.  Abr.  415. 


There  an  infant  engaged  in  a  fraud  upon 
a  mortgagee,  and  then  he  reftased  to  pay. 
He  was  nearly  of  age,  and  solicited  tfas 
mortgagor  to  lend  him  money,  and  was  all 
along  engaged  in  the  fraud,  the  title-deed 
being  forged.    The  Lord  Chancellor  lud, 
**  If  an  in&nt  is  old  and  cunning  enongh 
to  contrive  and  carry  on  a  fraud,  he  ouj^t 
to  make  satisfaction  for  it, ".  and  he  mads 
a  decree  againat  the  infant.    In  CbrAs  v. 
CobUy  (11)  a  husband  pleaded  infucy  it 
the  time  he  gave  a  bond,  and  although  Ac 
Covrt  wonld  not  decree  immediate  payment 
of  the  money  which  was  asked,  the  Haiter 
of  die  Rolls  aaid  he  would  take  eaie  that 
the  parties  were  put  in  the  same  sitoation 
in  which  they  were  at  the  time  of  the  bcmd 
being  given,  which  he  said  was  done  on 
the  principle  thM  an  in&nt  ahonld  not 
take  advantage  of  his  own  .fraud.  In 
Beckett  V.  Cordley  (12),  which  was  a 
case  of  contest  between  mortgagees,  the 
Lord  ChanoellOT,  reHwring  to  one  of  the 
parties  who  was  an  infant,  aaid,  "ifthcrt 
waa  a  fraud  of  which  the  inftat  waa  conver- 
tant,  she  wonld  be  bound  at  nancfa  at  tn 
adult."    The  case  of  Vangham  v.  roadir- 
jfe^ea,  to  which  the  creditor  who  brought 
this  appeal  referred,  was  in  itself^  so  far 
as  the  observations  of  the  Vice  Chaneell« 
went,  strong  in  favour  of  the  Unity  Bank, 
for  his  Honour,  at  page  879,  aaid,  "the 
principle  applies,  not  only  to  the  acts  of  a 
married  woman,  who  is  ineapable  of  affect- 
ing herself  in  the  ordinary  way  by  contract, 
but  applies  also  to  the  eaie  of  an  infiuU" 
The  learned  counsel  also  referred  to — 

Wright  V.  AMwe,  3  De  Gex  ft  Sm.  321. 

Ex  parte  9P«lmn,  16  Vet.  965. 

Ex  parte  Batee,  2  Mont  D.  ft  D.M7; 
a.  c.  11  Law  J.  Rep.  (n.s.)  Bankr.4. 

Brietote  v.  Eastman,  1  Esp.  171> 

Cherten  v.  Banister,  3  Hare,  £03;  a.e. 
4  Beav.  205. 

Dntry  V.  Dntrjf,  4  Bro.  CO.  506,  n. 

Monejf  V.  harden,  13  Beav.  229;  >.  e. 
15  Beav.  372;  20  Law  J.  Rep. 
(k.s.)  Chane.  174;  21  Law  J.  Rep. 
(N.I.)  Chane.  531,  893;  2  De  Gex, 
M.  &  O.  818;  and  as  J&rden  v. 
Money,  23  Lav  J.  Rep.  (v.8.) 
Chane.  865,  8.c.  6  H.L.  Cat.  165. 


(11)  2Coz,17S. 

(12)  I  Bn.  C.C.  i£L 
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Mr,  Sdwyn,  in  reply,  observed,  that  in 
erery  case  which  had  been  relied  npon 
there  was  some  equitable  ciroumatance 
iBdependently  <A  in&ncy,  where  an  infant 
WIS  a  party  concemedf  and  that  fact  ac- 
uuted  fox  the  decision  in  each  case.  Here 
that  was  not  ao,  and  the  only  equity  which 
the  parties  who  upheld  the  Commissioner's 
decision  could,  make  was^  that  there  was 
DO  remedy  at  law.  This  was  wholly  in- 
rafficirat.  If  the  present  proof  were  ad- 
mitted, the  result  must  necessarily  be,  that 
in  every  case  in  which  an  infant  had  deal- 
ings, it  must  be  considered  that  he  impli- 
edly aaserted  he  was  of  age,  since  no  one 
eonld  aafely  deal  with  a  person  under  such 
disabilitjr,  and,  therefote,  that  he  had  been 
gnfl^  of  mianpTeaentation  and  firaud. 

Loan  JroncE  Kmioht  Bbuck— It  ia 
^nite  unnecessary  for  me  to  say  what  I 
night  have  thought  the  right  coarse  to 
sdoptin  the  present  ease,  if  the  jurisdiction 
of  ^e  Court  of  Appeal  had  been  a  legal 
jnriidietion  only,  because  the  jurisdiction 
is  equitable  as  well  as  legal.  Again,  I  say, 
it  ia  equally  unnecessary  for  me  to  state 
what  conclusion,  with  reference  to  the 
equitable  jurisdiction  of  this  Court,  I  might 
han  thought  right,  if  there  had  been  an 
aksence  of  all  decisions  upon  the  point; 
bccaose,  aoeording  to  my  view  of  the  ques- 
tiOD,  it  is  clearly  governed  by  the  decided 
cases,  and  by  the  authority  of  Lord  Cow- 
per,ofLord  Hardwicke,and  LordTburlow, 
jadges  of  such  eminence,  that  it  would  be 
the  height  of  impropriety  on  n\y  part  to  call 
their  judgments  into  question.  Here  was 
a  case  where  a  young  man,  who  from  his 
appearance  might  be  taken  to  be  more  than 
twenty-one  years  of  age,  was  found  carry- 
ing on  business.  He  was  desirous  of 
burowing  money  for  the  purposes  of  bis 
hniineaa,  and  with  that  ol^ect  in  view  he 
npresented  himself  aa  twenty-two  years 
old— he  expressly  and  solemnly  declared 
that  to  be  his  age.  None  of  the  difficulty 
which  might  in  some  eases  be  felt  from  the 
nneertainty  whether  he  did  or  did  not  be- 
lieve the  representation  he  was  making  to 
be  true,  arose  in  the  present  instance,  for 
it  was  impossible,  upon  the  materials  be- 
fore the  Court,  to  suppose  that  he  believed 
himself  to  be  making  a  true  statement. 
Upon  the  faith  of  this  fraudulent  misrepre- 
sentation he  procured  money  from  the  pe- 


titioner^ and  subsequently  he  had  beeome 
a  bankrupt.  The  only  question  for  us  is, 
whether  in  equity— setting  aside  whether 
he  waa  or  was  not  liable  at  law— whether 
in  equity  he  had  rendered  himself  liable  in 
respect  of  the  debt  so  contracted,  and  in 
my  opinion  he  has  clearly  done  so. 

LoaD  JusTtcs  Turner. — I  concur  in 
the  decision,  but  I  have  felt  the  strongest 
inclination  to  expunge  the  proof  of  the 
petitioners,  and  I  should  have  done  so,  but 
that  I  think  the  authorities  on  the  question 
are  too  strong.  The  law  is  settled  by 
them;  and  if,  being  so  settled,  it  requires 
alteration,  it  must  be  effected  by  a  decision 
of  the  House  of  Lords,  and  not  of  Uua 
Court 


Loans  Justices.')   Ex  parte  adahs,  in  re 
June  4.     3  HAWKBS. 

Petition  to  annul— T'l'nie — Outlawry/  of 
Bankrvpt — Available  Aaaeta — Section  20. 

of  Bankrupt  Act,  1854 — Trading. 

An  adjudication  in  bankruptcy  had  been 
made  in  April  1857,  on  the  petition  of  a 
gentleman  who  had  been  in  trade,  but  had 
ceased  to  be  so  for  more  than  sixteen  years, 
und  in  October  he  obtained  his  certificate. 
At  the  date  of  the  hankrwptoy  there  were 
debts  inenrred  during  the  trading,  though  not 
trade  d^la,  which  still  remained  unpaid.  A 
creditor  who  was  aware  of  all  the  proeeed* 
irtffs  petitioned  to  annul  m  Apr^  1856. 
There  was  no  proof  of  collusion  or  fraud 
Held,  that  the  petition  to  annul  was  too  late, 

iVhether  an  outlaw  can  petition  for  an 
adjudication  against  himself  and  whether  he 
can  have  available  assets  under  the  20th 
section  of  the  Bankrupt  Aet,  1854,f  17  4>  13 
Viet.  e.  119^,— queere. 

This  was  a  petition  to  annnl. 

The  facts  were,  that  in  a  cause  in  the 
Court  of  Chancery  of  Strong  r.  Hawkes, 
the  defendant,  Mr.  Hawkes,  had  heen 
held  liable  to  pay  a  large  sum  of  mo- 
ney. Under  deeds  of  settlement,  dated 
many  years  ago,  he  was  tenant  for  life  of 
certain  estates,  with  a  proviso  that  if  he 
became  bankrupt  or  insolvent  his  life 
estate  should  cease,  and  the  remainders 
over  in  favour  of  his  children  should  be 
accelerated,  and  take  effect  in  possession. 
In  1809  he  had  executed  %  bond  to  trusteesi 
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eonditioiud  for  the  payment  of  10,0001., 
whieb  was  then  Mttled  on  the  mairiage 
a  near  relative.  In  1K34  this  bond  wai 
put  in  suit  against  him,  and  a  judgment 
was  obtained,  but  no  execution  was  then 
issued.  In  1842  Mr.  Hawkes  ceased  to 
trade,  which  he  had  done  for  some  years 
before,  and  being  in  pecuniary  difBculties 
he  went  abroad,  where  he  remainedt  a  cre- 
ditor having  obtained  a  judgment  i^inst 
him,  and  caused  process  of  outlawry  to 
issue  and  be  proclaimed.  The  outlawry 
had  never  been  reversed.  There  were  debts 
due  firom  Mr.  Hawkes  to  divers  persons, 
contracted  daring  the  time  he  was  in  bnd- 
ness,  bat  they  were  not  trade  debts.  Mr. 
Hawkes  returned  to  England  in  18J}7,«nd 
the  decree  in  Strong  v.  HawJcea  having  been 
pronounced,  he  was  arrested  at  the  suit  of 
the  trustees  of  the  lO.OOOj.,  and  lodged  in 
the  Queen's  Prison,  and  while  in  custody 
he  presented  a  petition  for  adjudication  of 
bankruptcy  against  himself,  whereupon  he 
was  declared  bankrupt.  The  petition  was 
filed  in  April  1857;  the  adjudication  was 
made  in  June,  and  a  first-class  certificate 
was  awarded  in  October  following.  The 
bankrupt  paid  3001.  into  court,  which  he 
represented  as  the  amount  of  his  available 
assets,  and  the  same  was  distributed  in  one 
dividend  amongst  such  of  the  creditors  a* 
applied  for  it. 

The  executors  of  Doctor  Adams,  a  cre- 
ditor for  considerable  sums,  were  dissatis- 
fied with  the  bankruptcy,  believing  it  to 
have  been  a  scheme  concocted  between  the 
bankrupt  and  the  trustees  of  the  10,0002. 
and  others,  in  order  to  withdraw  his  life 
estate  from  their  clums,  and  allow  the  pro- 
perty to  go  over  at  once  to  the  persons 
entitled  in  remainder  under  the  settlement, 
and  therefore  they  presented  a  petition  to 
annul.  The  petition  to  annul  was  pre- 
sented on  the  28th  of  April  1858,  and  it 
was  not  denied  that  the  petitioners  were 
aware  of  the  whole  of  the  proceedings  in 
the  bankruptcy.  An  appeal  was  presented 
against  the  decree  in  Strong  v.  Hawkea^ 
but  it  was  affirmed  so  far  as  to  shew  that 
the  bankrupt  had  some  estate  in  the  pro- 
perty, available  for  the  payment  of  the 
large  sum  in  which  he  was  declared  in- 
debted. 

Mr.  Leain  and  Mr.  Bagleg^  for  the 
petitioners,  said  that  it  had  never  yet  been 
laid  down  that  a  person  who  had  ceased  to 


trade  could  petition  for  an  adjndiesdoD  of 
bankruptcy  agunst  himself  althoagfa  it 
was  true  that  if  a  creditor  petitioned,  tbs 
trader  could  not  meet  the  petition  by 
shewing  that  he  was  no  longer  a  trader. 
Besides,  this  bankrupt  was  outlawed,  and 
the  outlawry  had  taken  place  after  trsding 
had  ceased.  The  bankruptcy  was  not  hoi4 
Jidsj  but  was  aa  attempt  to  defeat  the  cre- 
ditors of  their  rights.    The  petitionoi 
therefore  sought  to  annul  the  adjudication, 
and  they  did  so  upon  foor  grounds :  first, 
that  there  was  no  suffleieat  trading  to  tap- 
port  the  adjadicatioa ;  seetmdly,  that  the 
bankrapt  was  nndm  sentenee  of  oudavty  st 
the  time  when  he  filed  his  petition,  and  hft* 
ing  outiawed,  was  not  in  a  position  to  take 
that  or  any  other  proceeding;  thirdly, that 
being  outlawed,  all  his  property  of  emy 
description  (and  among  that,  of  comae, 
must  be  included  the  3002.  which  had  been 
paid  into  court)  was  forfeited  to  the  Crows, 
and  that  he  consequently  had  no  availsble 
assets  under  section  20.  of  the  Bankruptcy 
Act,  1854  (17  &  18  Vict.  c.  119),  by  which 
it  is  enacted  *'  that  on  and  after  the  lit 
day  of  September  1854,  any  trader  liable 
to  become  bankrupt  may  petition  for  adjn. 
dieation  of  bankruptcy  against  himsdf; 
but  unless  he  shall  forthwith  after  fiSag 
his  petition,  and  before  adjadicaticm  of 
bankruptcy  thereunder,  make  it  appear  to 
the  satisfaction  of  the  Court  that  bis  arail- 
ahle  estate  is  sufficient  to  produce  the  sum  of 
150/.  at  the  least,  his  petition  shall  he  dis- 
missed    and,  fourthly,  that  the  bankrupt 
was  in  collusion  with  the  persons  entitledia 
remainder  under  tlie  settlement,  in  order,  by 
his  bankruptcy,  to  defeat  the  creditors 
and  to  cause  his  life  estate  to  determine 
for  the  benefit  of  the  remaindermen,  who 
were  membm  oi  his  own  fiunily.  They 
cited  the  followhig  cases 

£x  parte  GoiUkiU,  3  Deac.  635;  i.e. 

8  Law  J.  Rep.  (n.b.)  Bankr.  94; 

M.  &  Ch.  160. 
Ex  parte  Spieer,  3  M.  D.  &  De  Oex, 

.188;  s.e.  M.  &  A.  213;  2  Deac.  335. 
Ex  parte  Phippa,  3  M.  D.  &  De  Oez, 

488  ;  s.  c.  6  I^w  J.  Rep.  (va) 

Bankr.  93;  2  Deac.  487. 
Ex  parU  Taylor,  4  D.  &  Ch.  125;  s.e. 

4  Law  J.  Rep.  (h.b.)  Bankr.  4;  S 

Mont.  &  A.  36. 
Ex  parte  fWlA,  1  Fonbl.  Bankr.  Ch. 

233. 


Digitized  by 


VouIXVII.]         MICHAELMAS  1857  to  MICHAELMAS  1858. 


S9 


[Lord  Justice  Knight  Bruce. — Coun- 
sel lot  the  respondenta  need  not  be  troubled 
<m  the  point  of  the  trading  being  sufficient 
to  npport  the  adjudication.  We  are  both 
of  opinion  that  the  trading  was  suEBcient, 
there  being  debts  still  unpaid  at  the  time 
of  the  adjudication,  which  debts  were  in- 
eoned  during  the  trading.] 

Mr.  Clement  Swamlon  (who  was  with 
Mr.  Swanston),  for  the  bankrupt,  said 
there  then  only  remained  the  questions  of 
the  outlawry,  fraud,  collusion  and  delay 
to  be  disposed  of.    With  regard  to  the 
outlawry,  it  was  plain  that  a  person  who 
was  an  outlaw  was  enabled  to  take  pro- 
ceedings to  avail  himself  of  the  acts  for 
the  relief  of  insolvent  debtors  ;  and  bank- 
ruptcy was  anal(^u8  to  that.  For  the  first 
put  of  the  proposition,  he  would  dte 
Haadinr,  Crws&y  (1),  where  the  Court 
of  King*!  Bench,  hi  a  ease  Cor  a  prohibi- 
tion to  prevent  the  Insolvent  I>ebtoTS 
Court  from  further  proceeding  on  an  order 
tor  the  dischai^e  of  a  prisoner  in  custody 
on  a  writ  of  capias  utlagatum,  revised  to 
interfere.     Lord  Deoman,  in  delivering 
jndgment,  said  that  the  rule  had  been  ob- 
tuned  "  on  the  general  ground  that  an 
outlaw  cannot  be  heard  in  any  court,  ex- 
cept for  the  single  purpose  of  reversing 
his  outlawry,"  but  his  Lordship  said  the 
words  of  the  old  Insolvent  Act  were  so 
atnmg  and  la^  that  they  did  not  leave 
it  an  open  question,  and  the  Court  dis- 
charged the  title  which  had  been  obtained 
in  the  prohibition.    Precisely  similar  was 
the  course  pursued  by  the  Court  of  Com- 
mon Pleas  in  Adeeek  v.  Fitke  (3),  where 
a  defimdaot  having  been  outlawed  after 
judgment,  was  discharged  by  the  Insol- 
vent Debtors  Court  while  in  custody  under 
the  outlawry,  and  the  Court  refused  to 
charge  turn  on  the  judgment  in  outlawry. 
The  proceedings  in  bankruptcy  being  ana- 
logous, it  was  contended  that  the  same  rule 
would  apply, 

[Lord  Justice  Knight  Bruce,— There 
bemg  judgment  of  outlawry  against  Mr. 
Hawkes,  we  must,  I  apprehend,  take  it 

(1)  8  Ad.  &  E.  677  i  t.  c.  7  Law  J.  Rep.  O.B. 
265 ;  8  N.  &  P.  fi4S,  nam.  Reg.  v.  the  Commis- 
•ionen  of  the  Insolvent  Conrt,  re  Hamlin. 

(2)  6  Bing.  N.C.  17;  i-c.  9  Law  J.  Rep.  (ma) 
CJ.17i  SSe,ltSt  8  DowL  CP.  66. 


for  good  until  it  is  reversed.  If'  counsel 
wish  for  an  opportunity  of  applying  to 
reverse  the  outlawry,  my  learned  Brother 
and  myself  are  quite  willing  to  give  dme 
for  that  purpose.] 

If  necessary,  die  bankrupt  would  avail 
himself  of  that  permission,  but  at  present 
the  other  point  might  be  considered.  It 
was  alleged  that  there  had  been  collusion  or 
concert,  but  even  if  there  had  been,  which 
was  denied,  it  must  be  such  as  to  amount 
to  fraud.  By  the  115th  section  of  the 
Bankrupt  Law  Consolidation  Act  (S)  it  was 
declared  "  that  no  fiat  in  bankruptcy  shall 
be  annulled,  nor  any  petition  for  adjudi- 
cation of  bankruptcy  dismissed,  nor  any 
adjudication  reversed,  by  reason  only  that 
the  fiat,  petition  or  adjudication,  or  act  of 
bankruptcy,  has  been  concerted  or  agreed 
upon  between  the  bankrupt,  his  solicitor  or 
flf^t,  or  any  of  them,  and  any  creator,  at 
other  person,"  The  only  other  point  was  the 
delay,  which  it  was  apprehended  was  &tal 
to  the  petitioner's  case.  Here  the  petition 
for  adjudication  was  in  April  1857,  the 
adjudication  in  June  and  the  certificate  in 
October  following,  and  yet  the  petition  to 
annul  was  only  filed  in  April  1858.  Three 
cases  would  dispose  of  that  point :  first,  Ex 
parte  Desantfium  (4)  where  it  was  held,  that 
after  a  commission  had  been  proceeded 
upon  and  the  creditors  had  acquiesced, 
the  Court  would  not  supersede  it,  though 
there  might  have  been  irregularity.  Again, 
in  Ex  parte  Crouier  (5),  Lord  Eldon  re- 
fused to  supersede,  after  a  bankrupt  had 
obtained  his  certificate,  on  an  objection  to 
the  trading.  Agun,  in  Ex  parte  Gregory 
(6),  the  Court  refused  to  annul  for  leg^ 
invalidity  not  patent  upon  the  proceedings, 
the  petitioner  not  having  sought  to  annul 
before  the  certificate  was  allowed  or  not 
satisfactorily  accounting  for  the  delay. 
Here  the  delay  was  wholly  unaccounted  for. 
In  fact,  the  petitioners  were  all  along  aware 
of  the  bankruptcy  proceedings,  and  it  was 
their  duty  to  have  instituted  proceedings 
to  annul  at  once  if  they  were  dissatisfied. 

Mr.  A.  E*  Milter,  for  the  creditors'  as- 
signee, supported  the  adjudication,  and 
rud  a  variety  of  affidavits  oontra^cting 

(8)  12  &  IS  Vict  c  106. 
(4)  1  Atk.  146. 
(fi>  2  Rom,  824. 
(«)8M.D,*DeG^, 
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and  wholly  dispToving  collasion,  and  cited 
SaskerviUe  t.  Sprffe  (7)*  in  which  the 
caies  of  Hamlin  t.  Cnuitg  and  Adooelt  t. 
Fi$ke  were  recognised. 

[Lord  Justice  Knight  Bruce. — Tha 
petitionen*  counsel  must  aceount^  if  he  can, 
for  the  delay.] 

Mr.  Lewin,  in  reply  on  this  point,  said 
that  until  the  appeal  to  the  Lofda  Justices 
in  Strong  t.  Hawhet  was  dedded,  it 
was  utterly  useleas  to  take  any  stepa  ra* 
garding  the  hankmptcy,  for  nntil  that  tima 
MM  coNstal  that  there  would  be  any  estate 
remuning  in  the  bankrupt  liable  to  tha 
paymoat  of  his  debts. 

Lord  Justice  Kniqht  Bruce. —  The 
adjudication  of  bankruptcy  was  pro- 
nounced in  or  before  the  month  of  June 
in  last  year.  The  bankrupt  obtained  his 
certificate  of  the  first  class  in  October  fol- 
lowing, and  the  petitioners  were  aware  of 
all  the  proceedings  iq  bankruptcy  at  the 
tune,  and  never  questioned  the  matter 
until  the  2Sth  of  April  1858,  half  a  year 
after  the  certificate  waa  granted.  It  ia 
poanblo  that  the  conduct  of  the  bankrupt 
may  have  been  nieh  as  to  preclude  him 
fifom  pwteeting  himself  against  an  appli- 
cation to  annul,  even  when  ao  mneh  time 
has  elapsed ;  but  in  this  ease,  upon  the 
materials  before  the  Court,  I  am  of  opinion 
that  there  is  no  misconduct  on  the  part  of 
the  bankrupt,  no  concert  or  firaud,  to  de- 
prive him  of  the  right,  although  I  confess 
that  at  the  outset  of  the  case,  I  considered 
this  case  as  one  of  sbong  suspicion  of 
eollusion.  Undoubtedly  this  application 
ought  to  have  been  made  earlier.  I  am 
now  only  considering  whether  the  bank- 
ruptcy ought  to  be  annulled,  and  am 
simply  deciding  that  point.  In  my  opinion 
it  ought  not. 

Lord  Justice  Tubhee.— X  concur.  I 
eannot  see  my  way  to  annul.  The  peti- 
tioners must  have  been  aware  of  the  pro- 
viso in  the  settlement,  and  must  have 
known  that  it  would  affect  their  interests. 
They  ought  to  have  applied  earlier.  The 
petition  must  be  dismissed,  with  costs. 

The  costs  were  then  arranged  so  as  to 
avoid  the  expense  of  taxation. 


(7)  »  Law  J.  Rep.  (li.a)  Q.B.  8S4w 


Loans  JcsncBs.\   Ex  parte  hope,^  « 

July  9.       /  HAHSOH. 

Le»$or  and  Ltuet — Set -itj'— Mutual 
Debt»SeeUon  171.  9f  Bankrupt  Lam  Cot- 
ntidationjet,  12  ^  13  Viet.  c.  106.— Cub. 

OiPflers  of  a  faUory  ami  aMteUiwry 
(he  same  from  year  to  year  to  traderi,  tkt 
leaues  to  be  entitled  to  a  ^ue,  f  Ae  maflAiiiery 
to  he  vaUed  at  the  beginming  and  emd  of  the 
teMiwy,  the  differmee  ia  vafcw,  ^  amf.  Is 
h»  paid  by  lesaore  or  leteeee  a»  tite  eu$ 
might  ha.  The  first  paUiatio»  waa  mail. 
After  lAof,  the  leaaeea  were  adfudieatei 
hankraptf  and  the*  the  aeeond  vabiatien  teek 
place,  and  the  retuk  waa  in  favour  of  the 
tenants.  No  leaae  waa  ever  demanded,  and 
the  aaaigneea  refuaed  to  take  one.  At  ike 
time  of  the  ae^udieation  the  bankmpta  owed 
rent  and  money  for  gooda  aeld  by  the  leaaort^ 
who  claimed  to  aet  off  the  inereaaed  eaha 
of  the  machinery  da*  from  them  againat  listr 
debt,  and  to  prone  for  the  balance,  but  the 
aatigneea  claimed  to  be  paid  the  inereaaed 
•olw,  and  that  the  leaeora  akaald  prmefw 
the  wAefe  amemad  doe  for  rent,  far  goedaaad 
for  the  inereaaed  wIm.  One  of  the  CeOh 
miaaionera  decided  in  favemr  of  the  leama^ 
and  the  Lorda  Jmtieee  en  the  appeal  iif  Ike 
aaaigneea  eanfirmed  the  order,  giving  tede 
againet  the  appManta  fereomaUy* 

This  was  a  petition  of  appeal  presented 
by  the  assignees  of  the  estate  of  die  bank- 
rupts, Messrs.  Hanson  &  Co.,  against  a 
decision  of  the  Leeds  District  Court  ei 
Bankruptcy,  upon  a  question  of  mntiul 
debt  and  set-off. 

The  facU  were  these : — On  the  1st  of 
July  1854  an  agreement  of  that  date  wss 
made  between  John  Haigh  and  others  of 
the  (me  part^  and  Mesars.  Hanson  &  Co. 
(the  bankrupts)  of  the  other  part,  whereby 
a  mill  or  betory  near  Horley,  in  Yorkshire, 
with  machinery  and  fixtorea  and  elosss  of 
land  with  the  appurtenances  were  demised 
to  the  lessees  firom  year  to  year,  at  an 
annual  rent  of  350/. ;  and  it  was  agreed 
that,  in  case  the  lessees  applied  for  ud 
obtained  a  lease  of  the  premises,  the  les. 
sors  should  lay  out  a  sum  of  money  in  the 
enlargement  and  improvement  of  the  same, 
and  that,  after  the  first  year  of  the  tNisncj, 
and  until  completion  of  the  improvements, 
the  rent  should  be  3S0^,  to  be  incieased 
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by  per  cent,  on  the  moniet  expended. 
And  it  wu  agreed  that,  on  the  leeseei 
tiking  possetrion,  the  machinery  in  and 
aboat  die  mill  and  premises  should  be 
valued,  and  also  such  machinery  as  should 
daring  the  lease  or  tenancy,  hare  been 
broQght  upon  the  premises  by  the  lessees ; 
and  that  a  like  valuation  should  be  made 
at  the  determination  of  the  tenancy,  but 
so  that  the  lessors  should  not  he  obliged 
to  make  compensation  for  any  increased 
valuiUion  beyond  151.  per  cent,  on  the 
valuation  first  made,  and  that  the  lessees 
might  be  at  liberty,  either  during  or  after 
the  tenancy,  to  aeleet  and  remove  from  the 
premises  after  such  valuation  aueh  ardelei 
H  they  might  think  proper,  so  as  to  reduce 
the  amount  of  such  valuation  to  a  sum  not 
exceeding  ]  51.  per  cent,  beyond  the  amount 
of  the  original  valuation.  The  tenancy 
was  to  expire  upon  six  calendar  months' 
notice  by  either  party.  The  lessees  took 
possession,  and  the  valuation  was  made  at 
S,192f.  lis.  Id.t  and  during  the  occupa- 
tion the  lessees,  with  permission  of  the 
lessors,  removed  parts  of  the  machinery, 
substituting  for  them  other  machinery,  and 
they  also  altered  and  improved  the  re- 
mainder. On  the  26th  of  March  1858  the 
leaseea  were  adjudicated  bankrupts,  since 
which  time  a  valnatilon  of  the  machinery 
had  been  made,  amounting  to 243 U.  II «.  2d, 
The  assignees  declined  to  take  a  lease. 
Od  the  15th  of  May  1858,  the  lessors 
served  the  assignees  with  a  notice  of  mo- 
tion hy  them  (the  lessors,  who  were  also 
creditors  of  the  lessees,  for  coals  supplied) 
for  a  statement  of  the  account  between 
tbemselrea  and  the  bankrupts,  under  the 
17l8t  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  12  &  13  Vict.  c.  106, 
and  that  upon  such  motion  the  lessors 
would  claim  to  he  entitled  to  the  benefit, 
by  way  of  set-off  in  the  same  account,  of 
theaumof2S8i.  18«.  Id.,  being  the  amount 
of  the  excess  or  increase  of  the  present 
value  of  the  machinery  beyond  the  original 
value  at  the  commencement  of  the  tenancy. 

The  above-mentioned  section  is  as  fol- 
lows :— "  Where  there  has  been  mutual 
credit  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual 
debts  between  the  bankrupt  and  any  other 
person,  the  Court  shall  state  the  account 
between  them,  and  one  debt  or  demand 
Biay  be  set  against  another,  notwithatand- 
Knr  Sums,  XXVIL— Buaa. 


ing  any  prior  act  of  tenkruptcy  committed 
by  aueh  bankrupt  before  the  credit  given 
to  or  the  debt  contracted  by  him ;  and 
what  shall  appear  due  on  either  side  on 
the  balance  of  such  account,  and  no 
more,  shall  be  claimed  or  paid  on  either 
side  respectively ;  and  every  debt  or 
demand  hereby  made  proveable  against 
the  estate  of  the  bankrupt  may  also  be 
set  off  in  manner  aforesaid  against  such 
estate,  provided  that  the  person  claim- 
ing the  benefit  of  such  set-off  had  not, 
when  such  credit  was  ^ven,  notice  of 
an  act  of  bankruptcy  by  aueh  bankrupt 
committed." 

The  motion  was  made  on  the  7th  of 
Jnne,  and  it  appearing  that  the  bankrapt 
owed  3652.  for  rent  and  S20I.  2«.  Sd.  for 
coals,  making  a  total  of  debt  due  to  H&igh 
&  Co.  of  594/.  2s.  5d.,  and  that  Hugh  & 
Co.  were  debtors  in  238/.  13s.  Id.,  for 
the  increased  value  of  the  machinery,  the 
Commissioners  decided  that'  Haigh  &  Co. 
were  entitled  to  the  set-off  and  to  prove 
for  the  balance  355/.  9s.  4d.  against  the 
bankrupt's  estate ;  and  from  thia  dedaion 
the  assignees  appealed. 

The  ailment  in  support  of  the  appeal 
was,  that  the  aangnees  were  entiUed  to  the 
Aill  amount  of  2S8/.  18«.  Itf*,  thelnereawd 
ralne  of  the  machinery,  for  that  the  tenut 
had  a  clear  right  to  sever  it  from  the  mill 
or  factory,  in  which  event  they  would  have 
become,  upon  the  bankruptcy,  the  pro- 
perty of  the  assignees,  subject,  of  course, 
to  the  right  of  the  lessors  to  purchase  the 
machinery,  under  the  terms  of  thecontraet 
of  letting  between  the  parties.  The  ma- 
chinery constituted  trade-fixtures,  and  the 
mere  fact  that  they  were  not  severed  from 
the  factory  before  the  adjudication  could 
make  no  difference.  That  the  right  to 
purchue  was  exercised  could  not  be  denied, 
but  that  right  was  not  exercised  until  after 
the  bankruptcy,  and  therefore  the  17 lit 
aeetion  did  not  ftpplyf  for  it  only  appUed 
to  demands  existing  at  the  time  of  the 
bankruptcy,  so  that  the  proof  of  the  les- 
sors ought  to  be  for  the  whole  debt  of 
594/.  2».  Sd,,  and  not  for  the  355/.  9<.  4(1., 
the  balance  after  deducting  the  increased 
value  of  the  machinery,  and  that  the  assig- 
nees (the  petitioners)  ought  to  have  been 
allowed  to  receive  that  increa&ed  value  o{ 
238/.  1S«.  Id,  as  part  of  tli^  \)ankTvpt'a 
flitate. 

O 
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CASES  IN  BANKRUPTCY : 


(NewSziiA 


Mr.  Swantton  and  Mr.  Dt  Qtx  snp* 
ported  the  petition,  citinp^ 

Ek  paru  Laddt  in  re  RjflMndf  4  Bob. 

&  ChiU  647. 
Kemeg  v.  Cmtair*,  S  B.  &  Ad.  716 ; 
a.  c.  9  Law  J.  Rep.  K.B.  833. 

Mr.  Daniel  and  Mr.  G.  Lake  Ruaselt, 
for  the  respondenti,  were  not  called  upon. 

Lord  Justice  KmaHT  Bancs. — I  am 
Burpriaed  that  any  asiignees  should,  against 
the  opinion  of  the  Copfimiisioner,  have 
presented  such  a  petition  as  this.  It  is 
nonsense,  or  worse.  The  respondents 
having  expressed  their  consent  that  the 
order  should  stand  as  it  is,  let  the  petition 
he  dismissed,  with  costs. 

Lord  Justice  Turner. — I  feel  no 
donht  whatever  in  this  case.  There  vaa 
a  demise  of  land  and  machinery.  The 
assignees  declined  to  take  a  leas^  and  the 
land,  as  well  as  the  machinery,  thereupon 
reverted  to  the  bankrupts.  The  assignees 
have  claimed  some  money  from  the  lessors 
in  respect  of  the  machinery ;  but  as  their 
right  as  assignees  is  gone  with  the  lease, 
they  can  retain  no  benefit  from  it.  This 
ease  fails,  and  the  petition  must-  be  dis- 
missed, with  costs. 

Loan  Jdstici  Enioht  Bruce. — If  my 
learned  Brother  agrees,  the  assignees  must 
pay  the  respondents*  costs  personally,  but 
their  own  eosto  will  remain  in  the  discre- 
tion of  the  learned  CommisaioaeT. 

Lord  Jubticb  Turner.'— I  quite  assent 
to  tiiat  direction. 


LoEDs  JcsTicas.)  Ex  parle  calvert,  in  re 

July  5,  6,  18,/  CALVERT. 

Deed  of  Arrangement — Certificate  of  due 
Sxecvtion  —  Sections  224,  225,  226.  of 
the  Bankrupt  Law  Consolidation  Act,  1849. 

A  trading  firm  eseeuted  a  deed  of 
arrangement  and  inapeetion,  made  between 
the  partners  of  the  first  partj  tn^ectors 
^  the  aeeend  part^  and  several  persons 
erediters  of  the  partnerst  or  some  or  one  of 
thentt  of  the  third  part.  The  deed  did  not 
contain  an  assignment  of  the  property  of  the 
firm  for  the  benefit  of  the  creditors,  but  it 
contained  covenants  to  carry  on  the  business 
and  wind  up  the  affairs  under  in^teetion 


and  to  assign  the  property  if  called  Mtoio 
do  by  the  inspectors.  The  inspectors  cer- 
tified under  the  226th  section  ^  Me  12  ^  IS 
Viet.  e.  106.  that  it  was  signed  by  a*- 
sevenths  in  hkm^  and  value  of  the  ereiiten 
whose  debts  were  lOl.  and  upwards.  It 
did  net,  however,  appear  from  the  deed  or 
the  certificate  whether  siX'sevenths  in  wtm- 
ber  and  value  of  the  separate  as  well  at 
the  joint  creditors  or  of  each  class  tf  cre- 
ditors, had  executed: — Held,  affirming  a 
decision  of  one  of  the  Commissioners,  that 
the  deed  was  not  shewn  to  Have  been  fro- 
perly  signed,  and  therefore  that  the  ceriifieeie 
under  section  225.  of  the  same  statute  muf 
be  refused. 

The  deed  contained  a  grant  of  power  to 
the  traders  to  carry  on  the  business,  ts 
wind  it  upt  and  collect  and  get  in  the 
debts  for  (Ae  benefit  of  the  creditors ;  the 
creditors  covenanted  not  to  sue  or  moleri  the 
traders,  and  if  any  of  the  creditors  did  ss 
his  debt  was  to  be  forfeited.  The  traders 
were  to  carry  on  the  business  under  inspec' 
tors,  the  creditors  were  to  be  paid  out  of  ilu 
assets  and  profits,  and  if  the  inspectors 
required  it  the  traders  were  to  assign  the  pro- 
perty of  the  firm  for  the  benefit  of  the  cre- 
ditors, after  which  the  traders  were  to  be 
released  from  IkAility,  and  if  the  inspeelen 
certified  that  the  affairs  had  been  wound 
«p  within  two  years,  the  tradera  were  wh^ 
released.  Whether  eueh  a  deed,  even  if 
sufficiently  signed  by  erMtors,  is  a  good  deed 
of  arrangement  under  the  S24<A  section  ef 
the  same  stmtute,  qnere. 

This  was  an  appeal  from  a  decision  of 
Mr.  Commissioner  Evims,  refusing  to  gnut 
a  certificate  the  due  execution  of  a  deed 
of  inspection  and  arrangement  under  the 
225th  section  of  the  Biinkrapt  Law  Con- 
solidation Act,  1849,  (12  &  13  Vict, 
c.  106.),  on  the  ground  that  it  did  not  coo- 
tain  an  assignment  of  the  property  of  the 
debtors  for  ^e  braefit  of  ^e  creditors,  and 
for  another  reason  not  now  important. 

The  deed  was  dated  the  7th  of  May  1858, 
and  made  between  E.  8.  P.  Calvert,  F. 
Ladbroke,  W.  H.  Calvert.  N.  Covert,  J. 
Johnstone  and  A.  P.  W.  Phillips,  all  «f 
Upper  ThamesStreet, carrying  on  the  bnsi- 
nesa  of  brewers  nndw  the  firm  of  Felix 
Calvert  &  Co.,  of  the  first  part ;  Henry 
Kingscot,  William  Robinson  White,  and 
John  Morse,  of  the  aecmd  p«rt,  and  the 
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•mnlpenons>compaiiiei  ind  corporations 
wbo  irero  respectively  erediton  of  the  said 
F.  Calvert  &  Co.,  or  some  or  one  of  the 
Mid  partners  therein,  of  the  third  part.  The 
recitals  were  as  follows :  "  Whereas  the  said 
parties  hereto  of  the  first  part  have  for  some 
time  past  carried  on  the  business  of  brevers 
nnder  the  said  firm  of  Felix  CaWert  & 
Co.,  and  the  said  parties  hereto  of  die 
first  part,  or  some  of  them,  from  time  to 
time  carried  on  the  said  business  under  or 
by  Tirtae  of  certain  agreements,  or  other- 
wise, with  other  parties,  since  deceased, 
and  the  said  parties  hereto  of  the  first  part 
sie  as  sneh  partners,  possessed  of  divers 
personal  chattels  and  effects,  including 
stock -in- trade,  machinery,  book  debts  and 
other  property,  both  real  and  personal, 
helonging  to  the  said  firm,  and  they,  or 
some  of  them,  are  respectively  entitled  to 
real  and  personal  property  as  their  separate 
estates,  or  some  part  or  parts  thereof  has 
or  have  been  derived  from  one  or  more  of 
inch  deceased  partners,  and  as  separate 
property  remaining  in  specie  of  such  de- 
ceased partner  or  partners  is  or  are  appH- 
eable  to  the  payment  of  the  unsatisfied 
sepsrate  debts  of  sneh  deeeased  partner  or 
putners.  And  whereas  the  said  parties 
hereto  of  the  first  part,  some  or  one  of 
them,  eidier  in  respect  of  the  said  partner- 
ship so  now  carried  on,  or  otherwise,  are 
indebted  to  various  persons,  companies,  and 
corporations.  And  whereas  the  said  parties 
hereto  of  the  first  part  having  represented 
to  their  said  creditors  that  they  are  unable 
at  present  to  pay  them  the  amount  of  their 
respeotive  debts  in  full,  it  has  been  resolved 
and  agreed  that  the  business  and  affiurs  of 
the  said  copartnership  shall  be  carried  on 
and  wonnd  op  by  sale  or  otherwise,  and 
the  proceeds  thereof,  with  as  little  delay  as 
the  ease  will  admit,  applied  in  or  towards 
satisfying  the  said  debts,  under  the  direc- 
tion and  superintendence  of  the  said  H. 
Kingscot,  W.  R.  White  and  J.  Morse,  as 
inspectors  for  and  on  behalf  of  themselves 
and  the  other  creditors  of  the  said  parties 
hereto  of  the  first  part,  and  hereinafter 
refSerred  to  as  the  said  debtors,  and  the  said 
H.  Kingscot,  W.  R.  Wliite  and  J.  Morse,  and 
the  snrvivorsand  survivor  of  them,  are  here- 
inafter referred  to  as  the  said  inspectors," 
The  deed  then  proceeded  in  effect  as 
follows : — It  was  witnessed  that  the  several 
cnditon,  parties  thereto,  or  who  should 


be  bound  thereby,  granted  to  the  arranging 
debtors  full  and  free  liberty  and  licence 
thenceforth  to  carry  on  and  wind  np  their 
copartnership  business  and  affairs,  and 
to  collect,  get  in,  sell  and  dispose  of  their 
stock-in-trade,  estate,  debts  and  effects,  as 
well  partnership  as  separate,  under  inspec- 
tion, and  subject  to  the  approbation,  direc- 
tion and  contToul  of  the  inspectors,  for  the 
benefit  of  their  creditors  ;  and  a  covenant 
was  entered  into  on  the  part  of  the  credi- 
tors, parties  thereto  or  bound  thereby,  not 
to  sue,  arrest,  attach,  impede  or  molest  the 
debtors,  or  their  goods,  estate  or  effects,  in' 
any  manner  or  upon  any  pretence,  uAless 
or  until  the  debtors,  or  some  or  one  of 
them,  should  have  broken  or  failed)  to 
comply  with  any  of  the  stipulations  [or 
provisions  therein  contained,  and  such 
breach  or  fwlure  had  been  certified  in  writ- 
ing by  the  inspectors  ;  and  further,  if  any 
creditor  or  creditors,  by  whom  or  on  whose 
behalf  the  deed  was  executed,  his  or  tbeir 
executors,  administrators  or  sneoessors, 
should  act  in  any  manner  wilftilly  eon- 
trary  to  the  aforesaid  covenant,  and  the 
inspectors  should  by  writing  under  their 
hands  certify  ^t  such  acting  had  in  their 
opinion  been  wilful,  then  the  debtors,  their 
executors  and  administrators  respectively, 
should  be  and  were  for  ever  absolutely 
dischai^d  from  all  claims  and  demands 
whatsoever,  both  at  law  or  in  equity,  of 
or  by  such  creditor  or  creditors,  and  in 
such  case  the  present  letter  of  licence  and 
covenant  aforesaid  might  be  pleaded  in  bar 
to  any  such  action  or  other  proceeding,  at 
law  or  in  equity,  as  a  good  and  effectual 
release  and  discharge  of  and  from  the  debts 
or  debt  of  such  creditor  or  creditors  re- 
spectively, and  all  claims  and  demands  in 
respect  thereof.  And  in  consideration  of 
saoh  licence  the  debtors  covenanted  tiiat 
they  would,  on  request,  draw  out  and  state 
true  and  exact  accounts  of  all  their  partner- 
ship and  separate  debts,  credits,  claims, 
estate  and  effects,  and  of  the  several  charges 
and  incumbrances  affecting  the  same,  and 
deliver  such  accounts  signed  by  them  to 
the  inspectors,  and  realize  and  get  in  to 
the  best  of  their  power,  their  debts,  estate 
and  effects,  for  the  benefit  of  their  creditors, 
and  keep  proper  books  and  accounts  re- 
lating to  their  business,  estate  and  effects, 
whether  partnership  or  separate.  Other 
provisions  and  powers  were  introduced 


Digitized  by 


44 


CASES  IN  BANKRUPTCY : 


[Nxw  Snin 


for  the  earrymg  on  of  the  butmeas,  by 
the  debtors  under  the  authority  of  the  in- 
specton,  and  amongst  them  a  power  to 
the  inspectors  to  authorize  the  renewal  or 
taking  of  any  new  lease  or  leases  as  the 
inspectors  might  think  beneficial  finr  the 
concern.  And  it  was  declared,  that  the 
monies  arising  from  the  sale,  coUTersion 
and  getting  in  of  the  estate,  debts  and 
effects,  should,  after  payment  ci  all  costs, 
chains  and  expenses,  salaries,  wages,  &c., 
be  distributed  amongst  the  creditors  rateably 
until  they  should  have  received  20*.  in 
the  pound,  if  the  said  trust-monies  should 
be  sufBcient  for  that  purpose,  and  that  the 
estate  and  effects  of  the  debtors,  whether 
partnership  or  separate,  should  be  ad- 
ministered under  the  inspectorship  as  if  the 
debtors  had  been  adjudicated  bankrupts, 
and  the  debts  of  the  creditors  had  been 
proved  under  such  bankruptcy.  Provision 
was  then  made  for  the  debtors  if  the  in- 
^ctors  should  think  it  desirable,  at  any 
time  before  the  estate  and  effects  should 
have  been  got  in,  to  execute  a  conveyance 
or  assignment  to  them  of  all  Uie  undis- 
tributed portion  thereof  for  the  benefit  of 
all  or  such  of  the  creditors  as  should  be 
entitled  thereto,  or  to  the  benefit  of  the  said 
indenture,  and  that  upon  executing  such 
assignment  the  debtors,  their  executors 
and  administrators,  should  be  absolutely 
released  and  discharged  from  the  debts, 
cluma  and  demands  all  such  creditors 
who  should  have  executed  or  '*  become  in 
any  manner  bound"  by  the  provisions  of 
the  deed.  And  it  was  fiirther  covenanted 
on  the  part  of  the  creditors  who  severally 
ejkecuted  the  same,  or  who  were  "  in  any 
manner  bound  by  the  provisions"  thereof, 
that  if  at  any  time  within  two  years  from 
the  date  thereof  the  inspectors  should  cer- 
tify by  writing  that  the  liquidation  of  the 
affairs  of  the  debtors  had  been  conducted 
by  them  to  their  satisfaction,  and  wound 
up  and  concluded,  then  from  and  imme- 
diately after  the  signing  of  such  certificate 
the  debtors  should  be  absolutely  released, 
and  die  covenant  now  in  statement  should 
operate  and  enure,  and  might  be  pleuled 
in  bar  as  a  good  and  effectual  release  and 
discharge  to  the  debtors  from  all  liabilities, 
debts,  actions,  suits,  judgments,  execu- 
tions, claims  and  demands  whatsoever, 
both  at  law  and  in  equity,  of  the  creditors 
respectively,  agwnst  the  respective  debtors. 


their  estates  or  effects,  on  account  of  their 
reapective  debts,  interest  or  eommitsion 
due  or  demandable  far  the  same.   And  it 
was  provided  that  the  inspectors,  at  their 
■ole  discretion,  might  carry  on  the  trade 
under  sudk  conditions  and  in  all  respects 
as  they  should  think  fit,  for  a  term  not 
exeeedii^  two  years  from  that  date,  sad 
for  that  purpose  employ  the  assets  of  the 
firm;  in  which  case  interest  was  to  be 
pud  out  of  any  profits  or  produce  tiiereot 
to  the  creditors  entitled  to  rank  against 
the  copartnership  estate,  on  the  amount  of 
their  debts  in  respect  of  which  they  were 
so  entitled  to  rank,  after  the  rate  which 
such  debts  should  respectively  bear  up  to 
the  1st  of  April  1858,  and  thenceforth  after 
the  rate  of  4/.  per  cent,  per  annum,  pay- 
able half-yearly  ;  and  that  if  in  the  opinion 
of  the  inspectors  the  debtors  should,  bdbre 
the  whole  of  their  estates  and  effiscts  should 
have  been  ftilly  realised  and  distributed, 
mdce  default  in  performing  any  of  the 
covenants,  stipulations  and  agreements 
therein  contained,  or  if  the  said  deed  shotUd 
not  become  binding  on  non-executing  cre- 
ditors under  the  provisions  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  with 
respect  to  arrangements  by  deed,  within 
six  calendar  months  after  the  date  thereof, 
the  inspectors  might,  if  they  should  think 
fit,  by  writing  declare  that  the  deed  and 
the  licence  therein  contained,  and  every 
article,  clause  or  thing,  so  for  as  the  same 
tended  to  restrain  the  respective  creditors 
from  suing  for  and  reconring  their  several 
d«manda,  should  cease,  determine  and  be 
absolutely  void.    And  it  was  lastly  de- 
clared, that  the  indenture  was  a  deed  of 
arrangement  within  the  meaning  of  the 
224th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  and  that  the  clauses 
and  provisions  therein  with   respect  to 
arrangements  by  deed  were  intended  to 
be  applicable  thereto,  and  if  there  were 
any  provision  or  direction  thereon  not  an- 
thorized  or  allowed  by  the  provisions  <^ 
the  said  act  to  be  introduced  into  a  deed 
operating  thereunder,  every  anch  unautho- 
rised provision  or  directiwi  should  be  con- 
strued to  operate  as  intended  to  bind  only 
those  creditors  by  or  on  behalf  of  whom 
the  deed  should  be  actually  executed,  and 
their  respective  debts,  claims,  rights  and 
dividends,  and  should  as  against  all  other 
creditors  be  wholly  void  and  inoperative. 
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The  224th,  225th  and  226th  clauies  of 
the  act  are  as  follows : — 

Section  224.  "  Every  deed  or  memoran- 
dum of  arrangement  entered  into  between 
any  trader  and  his  creditors,  and  signed 
by  or  on  behalf  of  six-sevenUis  in  number 
and  value  of  those  creditors  whose  debts 
amount  to  lOl.  and  upwards,  touching  mdi 
trader's  liabilities  and  his  release  tlierefrom, 
and  the  distribution,  inipection,  conduet, 
management  and  mode  of  winding-up  of 
bis  estate,  and  all  or  any  of  such  matters, 
or  any  matters  having  reference  thereto, 
shall  (subject  to  the  conditions  hereinafter 
mentioned)  be  as  effectual  and  obligatory 
in  all  respects  upon  all  the  creditors  who 
shall  not  have  signed  such  deed  or  memo- 
randum as  if  they  had  duly  signed  the 
same,  and  such  deed  or  memorandum 
when  so  signed  shall  not  be  or  be  liable  to 
be  disturbed  or  impeached  by  reason  of  any 
prior  or  subsequent  act  of  bankruptcy." 

Section  225.  **  No  snob  deed  or  memo- 
randum of  arrangement  shall  be  effectual 
or  obligatory  upon  any  creditor  who  shall 
not  bare  signed  the  same  until  after  the 
expiration  of  three  months  from  the  time 
at  which  such  creditor  shall  have  had 
notice  from  such  trader  of  his  suspension 
of  payment  and  of  such  deed  or  memoran- 
dum of  arrangement,  unless  such  trader 
shall  within  such  time  obtain  &om  the 
Court  an  order  or  certificate  of  the  said 
Court,  declaring  or  certifying  that  tueh 
deed  or  memorandum  of  arrangement  has 
been  duly  signed  by  or  on  behalf  of  such 
majority  of  die  creditors  as  aforesaid ;  and 
it  shall  be  lawfiil  for  the  Coart  within  the 
district  of  which  the  trader  shall  hare  re- 
aided  or  carried  on  business  for  ux  months 
next  immediately  preceding  his  suspension 
of  payment,  to  make  such  order  or  certi- 
ficate on  the  petition  of  any  such  trader, 
and  to  exercise  jurisdiction  in  and  over 
the  matters  of  any  such  application,  and 
no  creditor  who  shall  not  have  had  four- 
teen days*  notice  of  way  intended  applica- 
tion for  an  order  or  certificate  as  aforesaid 
shall  be  bound  thereby.'* 

Section  226.  "When  the  trustee  or  in* 
■pector  onder  such  deed  or  memorandum 
of  amngement,  or  if  there  shall  be  no  such 
traatee  or  inspector,  when  any  two  <^  the 
creditors  shall  be  satisfied  that  six-sevenths 
in  number  and  value  of  the  creditors  whose 
debts  amount  to  lOl,  uid  upwards  have 


signed  such  deed  or  memorandum,  it  shall 
be  lawful  for  such  trustee  or  inspector,  or 
for  such  two  creditors,  as  the  case  may  be, 
to  certify  the  same  to  the  Court  in  writing, 
and  such  certificate  shall  be  filed  with  the 
registrar  of  the  Court,  and  shall  thenceforth 
htprimd  facie  evidence  in  all  courts  of  law 
and  equity  that  such  deed  or  memorandum 
of  amngement  has  been  so  signed." 

The  deed  before  set  out  was  signed  by 
438  creditors,  representing  debts  to  the 
amount  of  780,000/.,  the  whole  debts  of 
the  firm  being  780,000/.  Each  creditor 
signed  the  deed«  but  there  was  nothing  to 
shew  the  amount  of  the  debt  signed  for, 
nor  to  distinguish  whether  the  creditor  was 
a  joint  creditor  of  the  existing  firm  or  of 
previous  firms,  or  was  a  separate  creditor 
of  the  individuals  constituting  the  present 
firm,  which  was  the  point  on  which  the 
Court  of  Appeal  decided  the  case.  The 
inspectors  certified  in  writing  that  the  deed 
had  been  signed  by  six-sevenths  in  number 
and  value  of  the  crediton  of  the  traders, 
and  upon  that  certificate  an  application 
was  made  to  the  Commissioner  for  his  cer> 
tificate  under  the  225th  section ;  but  he 
refused,  for  the  reason  before  stated. 

Mr.  Bacon  and  Afr.  Roxburgh^  for  the 
appellants,  Messrs.  Calvert  &  Co.,  con- 
tended that  the  certificate  having  been 
signed  by  the  inspectors,  every  requisite 
ha4  been  complied  with  to  entitle  the  ar- 
ranging  debtors  to  claim  the  higher  certi- 
ficate of  the  Commissioner,  and  that  the 
one-seventh  of  the  creditors  who  had  not 
signed  could  not  be  bound  unless  this 
Court  set  ri^t  the  error  the  Commissioner 
had  committed.  It  was  by  no  means  ne- 
cessary that  an  absolute  assignment  for 
the  benefit  of  the  creditors  should  be  con- 
tained in  the  deed,  if  there  were,  as  here, 
provisions  which  would  ensure  Uie  appli- 
cation of  the  whole  assets  for  the  boiefit 
of  the  creditors. 

Teiletf  v.  Tajflor,  1  El.  &  B.  521 ;  s.  c. 

21  Law  J.  Rep.  (n.s.)  Q..B.  2,  346. 
Fiiher  v.  Bell,  12  Com.  B.  Rep.  78  ; 

s.  e.  21  Lav  J.  Rep.  (n.s.)  CP.  228. 
Jrvhs  V.  Grayt  1  Exch.  Rep.  N.S.  34 ; 

a.  0.  27  Law  J.  Rep.  (h.b.)  Exch. 

278. 

Ex  parie  Wilkes,  5  De  Gex,  M.  &  O. 
418;  B.  c.  24  Law  J.  B^ep. 
Bankr.  6. 


Digitized  by 


46 


CASES  IN  BANKRUPTCY: 


[NswSbub 


Ridgmof  t.  Clan^  19  Bear.  111. 
Drew  V.  ColUiu,  6  Exeh.  Rep.  670 ; 

t.  c.  20  Law  J.  Rep.  (m.s.)  Exch.  969. 
Larpent  t.  Bibby,  5  H.L.  Cas.  481. 

Mr.  Selwyn  and  Mr.  Bagley,  on  behalf 
of  executors  of  a  deceased  partner,  sup- 
ported the  decision  of  the  Commissioner. 
The  testator  had  placed  2,000f.  in  the 
hands  of  the  firm,  bearing  interest  at  4/. 
per  cent.,  and  that  interest  had  been  paid 
up  to  the  stoppage.  By  his  will  the  tes- 
tator bequeathed  the  interest  of  the  money 
to  infants,  for  whom  these  respondents  were 
tmstecs.  The  principal  money  was  wholly 
unsecured*  and  the  respondents  had  not 
signed  the  deed.  If  the  arrangement  were 
carried  into  effect,  the  whole  of  the  nn- 
secnred  creditors  would  be  unprovided  for. 
The  object  of  the  deed  was  not  to  wind  up 
the  affairs,  but  was,  in  fact,  a  scheme  for 
carrying  on  the  business,  which  must  be 
at  the  risk  of  the  creditors,  and  not  of  the 
traders,  and  it  was  plain  what  mast  be  the 
chance,  since  the  traders  had  themselves 
only  conducted  it  to  disaster  and  ruin.  In 
addition  to  most  of  the  cases  before  referred 
to,  March  v.  fVarmek  (1)  and  M*NaMght 
T.  Buuell  (2)  were  commented  on. 

Mr.  Daniel,  for  Messrs.  Glyn  &  Co., 
aeeured  creditors  for  46,0002.  money  lent, 
who  had  refused  to  sign  the  deed,  objected 
to  the  provisions  as  wholly  at  variance 
with  the  intention  of  the  legislature. 

Mr,  G.  M.  Giffard,  on  the  same  side, 
objected  that  there  must  be  separate  as 
well  aa  joint  creditors  ;  at  any  rate,  there 
was  no  proof  that  there  were  not.  Assuming 
that  there  were,  there  was  a  total  want  of 
evidence  that  any  separate  creditor  had 
executed  the  deed.  To  comply  with  th« 
requisites  of  the  224th  section,  it  was 
necessary  that  six-sevenths  in  number  and 
value  of  each  class  of  creditors  should 
execute  the  deed,  and  there  was  not  the 
slightest  evidence  to  shew  that  this  had 
taken  place.  Each  creditor,  or  firm  of 
creditors,  merely  executed  the  deed  with- 
out stating  the  amount  for  which  be  exe- 
cuted, and  without  anything  to  shew  whe- 
ther he  executed  as  a  creditor  of  the  firm, 
or  of  any  individual  partner,  so  that  the 
deed  was  invalid  under  this  section. 

(1)  25  Law  J.  Rep.  (k.s.)  Exch.  3^4. 

(2)  1  Exeh.  Hep.  N.S.  611;  20  Law  J.  Rep. 
(xa)  EzcL  192. 


Mr*  Bmou,  in  reply,  a^ned  that  dwie 
waa  no  proof  that  there  were  any  separate 

ereditors,  and  if  the  respondents  made  raeh 
a  point,  they  were  bound  to  support  it  by 
evidence.  The  certificate  had  been  signed 
by  the  inspectors,  which  was  primdfaae 
evidence  of  its  truth,  and  if  impeached,  it 
must  be  by  direct  proof,  and  not  by  mere 
conjectuie. 

July  18. — Lord  Justice  Knight  Bbdcb. 
— The  question  upon  this  appeal  is,  whe- 
ther the  deed  in  dispute,  dated  the  7th  of 
May  last,  ought,  as  a  deed  between  the 
appellants  and  their  creditors  within  the 
meaning  ai  the  2jl4th  section,  to  he  the 
subject  of  an  order  or  eertifieate  under  the 
S25th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1840;  and  with  respect  to 
it,  I  wish,  in  the  first  place,  to  say,  that 
however  I  may  have  expressed  myself  on 
any  former  occasion  (I  refer  particulariy 
to  Wilkes's  ea«),  I  am  at  present  not 
satisfied  that  we  ought  to  regard  as  a 
neeessary  preliminary  to  an  order  under 
the  225th  section,  that  the  Court  which  is 
asked  for  that  order  or  certificate,  should 
be  eonvineed  of  the  perfect  eorrespondenes 
and  conformity  of  the  instrument,  the  sub- 
ject of  the  application,  with  the  terms  of 
the  224th  section.  My  opinion  at  thst 
time  is,  that  a  case  may  exist  in  which  the 
order  or  certificate  may  with  propriety  be 
made  by  a  Court  doubting  the  perfect  cor- 
respondence or  conformity,  and  that  a  case 
may  also  exist  in  which  Uie  Court,  though 
so  doubting,  may  well  refuse  it.  There  is, 
I  think,  a  discretion  exercisable  according 
to  the  circumstances,  where  the  Court  is 
not  thoroughly  satisfied  whether,  accord- 
ing to  the  true  construction  of  the  284th 
section— a  section,  as  it  must  be  acknow- 
ledged, of  some  diffienlty,—it  has  not  or 
has  been  properly  adhered  to.  The  deed, 
that  is  to  say,  all  of  it  that  precedes  the 
operative  part,  runs  thus : — [His  Lordship 
read  the  recitals  before  set  forth  :] — This 
deed,  which  professes  to  provide,  in  a 
manner  accurate  or  inaccurate,  efficiently 
or  not  quite  efficiently,  for  the  separate  as 
well  as  the  joint  creditors  of  a  debtor,  is 
executed  or  signed  by  or  on  behalf  of  a 
great  number  of  persons  as  creditors,  bat 
does  not  shew  what  is  or  was  the  amoont 
total,  or,  in  any  one  instancy  due  or  claim- 
ed or  flitted  or  believed  to  be  due  to 
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tliem,  or  to  any  one  or  more  of  them,  nor 
of  whom  ;  that  is  to  say,  vbether,  of  all, 
or  some,  or  one  only  of  the  appellants,  any 
(tf  the  persons  who  by  themselves  or  others 
execute  or  sign  as  creditors,  were  or  are 
creditors,  if  at  all,  or  was  or  is  a  creditor, 
if  at  all ;  bat  probably  it  is,  though  not 
bam  the  deed  alonea  yet  from  the  whole  of 
the  materials  before  us,  to  be  eoUeeted,  that 
all  who  penonally  or  otherwise  have  exe- 
cuted or  signed  as  creditors,  did  so  as  joint 
creditors  of  the  firm,  composed  of  all  the 
appellvits,  though  possibly  not  being  joint 
creditors  of  alt  the  appellants ;  but  there  is 
not,  I  think,  any  good  reason  for  not  believ- 
ing that  thedeed  has  been  executed  or  signed 
by  or  on  behalf  of  six-sevenths  in  number 
or  value  of  the  joint  creditors  of  the  firm 
vhoie  debts  amount  or  amounted  to  lOl. 
and  upwards.  I  do  not,  however,  find  any 
saUsfaetory— if  any— evidence  as  to  the 
separate  debts  of  any  one  or  mora  of  the 
members  of  the  firm  respectively.  It 
seems  to  xne  not  unreasonable  to  think  it 
likely  that,  during  the  whole  of  the  present 
year  each  of  them  most  have  had  some 
separate  creditor  for  lOl.  and  upwards ; 
nor  would  it  be  inconsistent  witli  the  whole 
or  any  portion  of  the  evidence  before  us 
to  believe — though  I  have  myself  neither 
belief  nor  disbelief  on  the  point—that  the 
separate  debts  of  the  partners  respectively 
smoont,  and  have  during  the  whole  of  tlw 
year  amounted,  to  many  thousands  of 
ponnds.  It  is  not,  however,  as  I  understand 
the  materials,  here  shewn  that  any  separate 
cnditmr  has  executed  or  signed  the  deed,  or 
sathorizedittobeexecutedorsigned.  Now, 
perhaps,  in  every  instance  of  an  indebted 
firm  consisting  of  two  or  more  persons,  but 
certunly  for  ail  present  purposes,  the  lan- 
gosge  of  the  deed  before  us  being  consider- 
ed, the  word  "  creditors  "  in  the  224th  sec- 
tion must,  I  think,  be  held  to  mean  the 
separate  creditors  as  well  as  the  joint  cre- 
ditors i  and  being  of  that  opinion,  I  am 
convinced  that  the  evidence  here  faila  so 
very  far  short  of  shewing  the  instrument  in 
dispute  to  have  been  signed  by  or  on  be- 
lulf  of  a  sufficient  amount  or  proportion 
in  number  and  value  within  the  meaning 
^  the  a24th  KctifHi,  that  we  should  not 
be  justified  in  depar^g  from  the  learned 
Commissioner'B  conclusion,  whether  eon- 
earring  or  not  concurring  with  him  in  the 
grounds  upon  which  he  arrived  at  that 


conclusion.  Bat  in  holding,  as  I  fear  I 
must  hold  on  the  presentoccasion,  that  the 
appeal  should  be  dismissed,  I  wish  to  be 
understood  as  not  intimating  any  opinion 
with  regard  to  the  sufficiency  or  insuffi- 
ciency, the  validity  or  invalidity,  of  any  of 
the  grounds  of  objection  to  the  deed  taken 
at  the  bar,  except  that  which  I  have  par- 
ticularly stated.  I  do  not  think  this  is  a 
case  for  costs. 

Lord  Justice  Turhbb  said : — In  Uiis 
case  the  learned  Commissioner  has  refused 
to  certify  that  the  deed  of  arrangement  in 
question  has  been  signed  by  six-sevenths 
in  number  and  value  of  the  creditors  ;  and 
we  are  called  upon  by  way  of  appeal  to 
reverse  or  vary  the  learned  Commissioner's 
decision,  and  to  direct  the  certificate  to  be 
granted.  Two  questions  were  raised  upon 
the  arguments  of  the  appeal :  first,  wheUier 
the  deed  waa  signed  by  six-sevenths  in 
number  and  nlue  of  the  creditors ;  and, 
secondly,  whether  the  deed  could  at  all  be 
conndered  a  deed  of  arrangement  within 
the  provisions  of  tiie  Bankruptcy  Law 
Consolidation  Act  applicable  to  such  deeds. 
In  order  to  determine  the  first  of  these 
questions,  it  is  necessary  to  see  who  are  the 
creditors  with  whom  the  deed  of  arrange- 
ment purports  to  be  entered  into.  It  is 
expressed  to  be  made  between  the  six 
partners  of  the  finn  of  Felix  Calvert  &  Co. 
of  the  first  part,  the  three  gentiemen  who 
are  to  be  inspectors  of  the  second  part,  and 
the  several  persons,  companies  and  corpo- 
rations who  are  respectively  the  creditors 
of  the  said  Felix  Calvert  &  Co.,  orjsome 
or  one  of  the  said  partners  therdn,  of  the 
third  parL  It  is,  therefore,  on  the  fiuie  of 
it,  a  deed  of  arrangement  between  the  ux 
persons  constituting  the  firm  of  Felix  Cal- 
vert &  Co.,  and  the  creditors  of  Uiese  six 
persons,  or  some  or  one  of  them.  We  must 
look,  then,  to  the  statute  for  the  puspose 
of  seeing  by  whom  such  a  deed  was  required 
to  be  signed  in  order  to  bind  non-execut- 
ing creditors,  and  the  224th  section  of  the 
statute  is  in  the  following  terms. — [His 
Lordship  then  read  that  section.]— Then, 
there  is  a  proviso  directing  the  mode  in 
which  the  amount  of  the  debts  is  to  be  cal- 
culated ;  and  by  the  interpretetion  clause 
that  word  "  trader"  is  to  he  read  as  "  tra- 
ders  "  where  the  deed  is  to  apply  to  traders, 
parties  in  partnership  together.  Now 
then  this  section,  where  it  speaks  of  the 
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creditor!,  muit,  I  think,  be  construed  to 
mean  the  creditors  with  whom  Ihe  arrenge- 
ment  had  been  entered  into  ;  and  what  tixe 
legislature  has  required,  therefore,  is,  that 
the  deed  shoald  be  signed  by  six-ievenths 
in  number  and  value  of  the  arranging  cre- 
ditors. The  question  then  comes  to  this, 
was  there  any  evidence  before  the  learned 
Commissioner,  or  ia  there  any  evidence  be- 
fore us,  that  this  deed  has  been  so  signed? 
I  can  find  no  such  evidence.  It  was  said 
that  by  the  226th  section  of  the  aot,  the 
certificate  was  made  primd  fade  evidence ; 
but  what  ii  the  certificate  !  Not  that  six- 
aevenlhB  in  number  and  value  of  the  credi- 
tors with  whom  tho  arnoigement  waa  made 
have  signed  the  deed,  but  that  six-sevenths 
of  the  creditors  of  the  six  partners  have 
signed  it.  The  certificate  is,  therefore,  not 
in  compliance  with  the  act,  and  can  be  of 
no  avail,  and  certainly  the  parol  evidence 
does  not  cure  this  defect.  But  then  it  was 
said  that  there  was  no  proof  that  there 
were  any  other  creditors  than  those  of  the 
six  partners.  I  think,  however,  that  it 
rested  upon  the  appellants  to  shew  that 
there  were  no  such  other  creditors.  It  was 
upon  them  to  establish  the  validity  of  the 
deed  by  proving  that  it  had  been  executed 
by  six-sevenths  in  number  and  value  of  the 
creditors  with  whom  it  purports  to  have 
been  made.  Whether  it  is  incumbent  upon 
them,  as  was  argued  at  the  bar,  to  shew 
that  it  had  been  executed  by  six-sevenths 
of  each  class  of  creditors,  I  give  no  opinion ; 
but  upon  the  grounds  which  I  have  stated, 
I  think  that  the  decision  of  the  learned 
Commissioner  was  right,  and  that  this 
appeal  must  be  dismissed.  It  is  unneces- 
sary, therefore,  for  us  to  give  any  opinion 
upon  the  second  point;  but  it  may  be 
right  to  add,  that  I  am  not  satisfied  (al- 
though I  give  no  opinion  upon  it)  that  this 
deed  could  in  any  event  have  been  upheld. 
I  doubt  whether  it  has  not  left  too  much 
in  the  power  of  the  inspectors,  and  whether, 
under  the  circumstances  of  tiiis  firm,  the 
property  ought  not  to  have  been  more 
absolutely  devoted  to  the  purpose  of  wind- 
ing up.  It  may  be  right  also  to  add,  that 
the  ease  Re  Wilkes,  referred  to  in  the 
argument,  seems  to  me  to  have  been  push- 
ed, in  the  ^ument  of  Irvmy  v.  Cray,  far 


beyond,  not  only  what  was  intended,  hut 
whist  was  expr^sed.  The  judgment  of 
the  Court  in  Irving  t.  Grapt  however, 
takes  a  more  correct  view  of  the  case.  All 
that  was  meant  to  be  said  in  it  was,  that 
the  property  must  be  devoted  to  the  credi- 
tors—not that  it  must  be  assigned  in  trust 
to  them.  I  i^ree  Uiat  there  should  be  no 
costs  of  Uiia  appeal. 

Leave  was  then  given  to  the  appellants 
to  go  back  before  the  Commissions,  to 
make  any  such  application  touching  the 
deed  as  they  might  be  advised. 


L.C.  f 
May  1,4,  0,7,24,29.1 


Re  THE  LONDOV  AKD 
EASTERN  BANEIHO 
COEPOKATION. 

Banking  Company — Windinff'tgi  Aett^ 
Bankruptcy. 

A  hanking  company  regittered  under  Ike 
7^8  Fiet.  e.  113,  woe  ordered  to  be  votind 
lip,  and  official  mane^er*  and  a  creditor^ 
reproientaiive  vere  appointed,  the  latter 
appolaUnaa  betng  on  the  1 9th  of  January. 
Some  eredUore  qf  the  company  brought  an 
action  i^mntt  the  company  on  the  same  ISfA 
of  January,  and  on  a  wniflioiu  by  the  official 
managers  to  stay  proceedings,  it  was  ordered 
that  the  plaintiff*  should  be  at  liberty  ia 
proceed,  but  the  judgment  was  not  to  he 
available  for  any  other  purpose  than  to 
make  the  company  bankrupt.  Judgment  was 
accordingly  entered  up,  and  a  notice  requir- 
ing payment  was  served.  One  of  the  Vice 
Chancellors  having  refused  an  injunction 
to  stay  the  proceedings,  the  company  was,  on 
the  22nd  of  April,  adjudged  bmihupt. 
On  an  appetd  yhm  the  Vice  Chanedlor's 
jn^ment,  and  an  applieatio»  to  oihhi'  tt* 
adjudieaiien, — Held,  that  the  bankruptcy 
was  valid,  the  20  ^  21  Viet.  e.  78.  Ml 
preventing  a  company  being  made  bankrupt 
under  the  7  Vict.  c.  Ill,  but  that  the 
bankruptcy  was  of  no  further  avail  than  to 
clothe  the  assignees  with  authority  to  concur 
with  the  official  manager  in  the  proceedings 
in  the  winding  vp. 

[For  the  report  of  the  above  case,  see 
27  Law  J.  Rep.  (h.s.)  Chanc.  p.  457.] 
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Court  oi  ^xoh«U 

RULES  AND  OEDERS. 

(CONTENTIOUS  BUSINESS.) 


I.  All  proceedings  in  the  Conrt  of  Probate 
or  in  tilie  Registries  thereof  in  respect  of  business 
not  incladed  in  the  Act  itself  under  the  ex- 
preflBion  **  Oommon  Form  bnBineH,"  ezoept  the 
mmiog  of  oaveate,  aluU  be  deemed  to  1m 
CoHTEsnouB  basineH. 

&  Bxecnton  or  other  parties  vhoipreriouBly 
to  the  paaaiiig  of  the  Act,  might  orore  Wills  in 
solemn  form  of  law,  ihall  be  at  lioerty  to  prove 
Wills  under  similar  circumstances,  and  with 
the  ume  priTilegei^  liabilitiM,  and  efflsct^  as 
heretolne, 

3.  Next-of-kin  and  otbsrs  who,  previous  to 
the  paasing  of  tlie  Act,  had  a  right  to  put 
ezeontcn  m  otherpaztiee  enticed  to  admmi»- 
tntion  iriUi  the  Will  annexed  upon  proof  of 
the  Will  in  scdemn  form  of  law,  siiall  oontinue 
to  pOBsees  ,the  same  rights  and  priTile^ee,  and 
he  nd^eot  to  the  samfl  liabilitiea  wUh  zespeet 
toeoiti^  ae  hentofnei 

4  Parties  who  preTiousIf  to  the  passing  of 
the  Act  had  a  right  to  inturene  in  the  cause 
shall  continue  to  poeseas  the  same  right,  subject 
to  the  same  limitations  and  the  same  ndes  witit 
napeet  to  coata  aa  heretofinm, 

6.  AcaTeat  shall  remain  in  force  for  the  space 
of  nx  months,  and  then  expire  and  be  of  no 
eSac^  but  mi^  be  lenewed  man  tune  to  time 
as  heretofore.  A  oareatdiBllbe  warned  at  tiie 
pUoe  moitioned  in  it  aa  the  addreaa  id  the 

roa  who  entered  it  It  ahall  be  suffioient 
the  warning  of  a  caveat  that  one  of  the 
npatraia  aend  by  the  public  post  a  warning 
^wd  by  himself  and  directed  to  the  peraon 
mo  cDtered  i^  at  the  addnas  nmtioiied  in  it 
Haw  Baanu,  XXTIL— Pbobatb. 


6.  Upon  a  party  appearing  in  answer  to  the 
warning  of  a  caveat,  the  matter  ahall  be  entered 
as  a  cause  in  the  court  book,  and  the  con- 
tentious boeiueaB  diall  therei^on  be  hdd  to 
oommenoe. 

7.  Where  a  parly  proposes  to  prore  a  will 
or  oodicQ  in  solemn  form  of  law,  and  no  caveat 
has  been  enteied,  or  a  caveat  hu  been  entered 
and  no  appearance  given  to  the  warning  thereof, 
the  contentious  business  shall  be  held  to  com- 
mence with  the  extracting  of  a  citation  in  the 
Forms  Noa.  ^  /I,  or  in  some  rimilar  form. 

8.  Citations  to  see  proceedings  may  be  ex- 
tracted from  the  Begistiy,  on  the  applicaticai 
of  any  party  to  the  cause.  A  F<nm  is  given, 
No.  4.  Before  a  party  can  prooeed  after  the 
service  <tf  a  oitatiim,  an  appeaonoe  moat  have 
been  prenoosly  entered  by  or  cm  bdulf  of  the 
party  cited,  or  an  affidavit  of  penonal  service 
must  have  been  filed  in  the  E^^try,  or  the 
Older  of  the  Judge,  founded  on  an  affidavit, 
and  giving  leave  to  proceed,  must  have  been 
obtamed,  and  filed  in  the  B^^istry. 

9.  Every  citation  shall  be  written  or  printed 
on  parchment^  and  the  party  taking  out  the 
same,  or  his  proctor,  solicitor,  or  attorney,  shall 
take  it,  together  with  a  pisacipe,  a  Form  of 
which  is  given,  marked  No.  6,  to  the  Begiatiy, 
and  tliere  d^toait  tiie  pnMtpe  and  get  tiie  citar 
tion  aigned  aind  sealed  The  address  given  in 
fhe  pnecipe  must  be  within  three  mUes  of  the 
Qeneral  Post  Office.  Personal  service  of  any 
cttaticm  shall  be  effected  by  leaving  a  copy  <n 
the  citation  with  the  party  cited,  and  shewing 
him  the  origina],  if  required  by  lum  so  to 
da 
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10.  The  entiyof  theamMannoBof  iJie  party 
■hall  be  aocompanied  bv  an  addreas  Tithin 
three  miles  of  the  G^enetu  Post  Office. 

11.  It  shall  be  Bofficient  to  leave  all  pleadings 
and  ot^er  proceedings  not  expressly  requiring 
personal  service  under  these  rules  and  orders 
at  the  address  furnished  so  as  afonsaid  by 
jdaintiff  and  defendant  respectively. 

12.  In  case  t^e  party  cited  does  not  appear 
within  the  time  Gmited  in  the  citation,  the 
plaintiff  shall  all^  the  de&ult  of  appearance 
on  the  record,  and  the  cause  shall  thereupon 
proceed  ia  demult 

13.  The  Form  to  be  used  in  entering  an 
ai^>earanc8  is  given,  No.  7. 

14.  In  case  of  proving  a  will  in  solemn  form 
of  law,  the  plaintiff  shaH  declare  in  the  Forms 
Nos.  8.  and  9,  or  as  near  thereto  as  the  cir- 
cumstances of  the  case  admit ;  and  such  dechtr 
ration  shall  be  delivered  to  the  defendant,  and 
a  copy  thereof  filed  in  the  Begiatiy  npcm  one 
and  tne  same  day. 

16.  Tba  declata^on  may  be  delivered  to  the 
defendant  at  any  time  after  the  defendant  has 
entered  an  appearance.  If  the  plaintiff  do 
not  deliver  his  declaration  within  one  month 
after  an  appearance  has  been  given,  the  defen- 
dant may  a^pljr  to  the  Judge  in  chambers  to 
fix  a  time  withm  whioh  gu(£  dedaiation  shall 
be  delivered. 

16.  In  case  of  proceedings  in  default,  t^e 
plaintiff  shall  file  his  declaration  in  the  R^istry 
within  ei^t  days  from  the  htst  day  alK>wed 
in  the  dtatum  for  the  appeaainoe  m  the  de- 
fendant 

17.  The  defendant,  if  deajona  of  ^eadin^, 
mast  deliver  his  plea  to  the  ^aintuF  withm 
eight  days  after  Ihe  service  of  the  dedantion, 
and  file  a  copy  thereof  in  the  Begistiy  on  one 
and  the  same  day,  otherwise  he  wiu  not  be 
permitted  to  plea^  except  with  the  ^eimisnon 
of  the  Judge.  Fonns  of  pleaa  are  given.  Nob, 
10.  and  11. 

18.  If  the  plaintiff  propound  a  will,  and  the 
defendant  in  nis  plea  allege  the  existence  of  a 
will  of  later  date,  the  plamtiff,  as  well  as  the 
defendant,  may,  with  and  subject  to  the  per- 
mission of  the  Judge,  adduce  proof  on  the  trial 
of  the  validity  of  the  will  upon  whioh  he  leliea. 

19.  In  testamentary  causes,  the  several  scripts 
of  the  testator,  that  is  to  sa^,  wilts,  codicils, 
dndts  of  wills  or  codicils,  or  written  instructions 
ibr  the  same,  shall  continue  to  be  brought  into 
the  Bristly  as  heretofore.  And  for  uds  pur- 


FROBATE.  [New  Sibim 

pose  every  plaintiff  shall  at  tiw  time  <rf  fllii^ 
ue  cot^  of  nia  dedaiation  in  the  B^jstiT  ^ 
therewith  an  affidavit  of  scripts  to  the  efiect  of 
Form  No.  12;  and  in  like  manner  &e  deCm- 
dant,  upon  filing  the  copy  of  his  pica,  shall  file 
therewith  a  similar  affidavit  The  time  for  the 
filing  of  these  affidavits  of  scripts  may  be  varied 
by  order  of  the  Judge,  on  the  application  of 
either  party.  Every  script  coming  within  tia 
terms  of  the  affidavit,  and  of  which  the  deponent 
has  any  knowled^,  is  to  be  spedfied  tiiereiii, 
and  every  script  m  the  custody  or  under  the 
oontroul  of  the  party  making  the  affidavit  is  to 
be  annexed  thereto,  and  dqtosited  therewith 
in  the  Be^tiy. 

20.  ISther  of  the  parties  may  give  in  sadi 
further  pleading  as  he  may  be  advued.  If  other 
party  desire  to  amend  his  pleadings,  he  may 
do  so  by  permission  of  the  Judge,  and  in  saui 
form  and  under  such  terms  as  the  Judge  may 
approve.  The  form  of  the  declaration  and  plea 
inll,  it  is  presumed,  be  a  sufficient  guide  to 
practitioners  as  to  the  form  d  any  forthv 
idesdings, 

21.  If  the  defendant  or  plaintiff  shall  be 
of  opinion  that  tiie  declaration  or  plea  or  snb- 
eequoit  pleading  doei  not  diadbee  sufficient  to 
enable  him  to  proceed  with  safety,  he  may 
api^y  to  the  Judge  to  order  the  pleading  to  w 
amended;  and,^neces8ary,fnitlier^i^ioatioii 
may  be  nude  to  the  Judge  thereon. 

22.  Within  eight  days  after  the  deliveiy  of 
the  last  pleading  in  the  cause,  the  plaintiff  is 
to  deliver  to  the  defendant  the  issue  in  the 
Form  No.  13,  or  in  a  form  as  near  ther^  as 
the  circumstances  of  the  case  will  admit 

S3.  The  pbuntif^  after  delivery  of  the  ian^ 
diall  give  notice  to  the  defendant,  tlia^  •fio' 
the  eniration  of  ei^  dear  day^  he  intoidi 
to  apply  to  the  Court  to  ti^  the  qneetion  at 
iBBae  Dobre  itad^  either  wttli  or  witiwnt  a 
jury,  or  to  direct  an  issue  to  be  tried  brfore  a 
Juoge  of  Assize,  as  the  case  may  be  ;  and  if  the 
plaintiff  do  not  give  such  notice  within  sixtera 
days  from  the  day  on  widdi  the  issue  was 
d^vered  the  defendant  may  give  a  nmilar 
notice  to  the  plaintiff  A  Fum  of  Notion 
No.  14,  is  subjomed. 

24  A  copy  <^  every  such  notice  shall  be 
filed  in  the  B^;i8tiy  upon  the  djiy  on  wliidi 
the  same  is  served  upon  the  oppoatx  party  in 
the  cause. 

25.  In  each  case  the  Judge  shall  dirMi^  and, 
if  necessary,  after  hearing  the  parties,  in  whst 

mode  the  cause  shall  be  toied. 

26.  After  the  direction  of  the  Judge  hts  been 
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Obtuned  u  to  the  mode  in  which  the  cause  ia 
to  be  heard,  the  plaintiff  shall,  wiUiin  four  dear 
days,  deposit  the  record  of  the  cause  in  the 
B^futry.  The  record  is  to  condude  widi  a 
statement  of  the  mode  in  which  the  Judm  has 
directed  the  cause  to  be  tried,  as  in  the  Form 

27.  The  pluntifF  shall,  on  the  day  upon  which 
he  lete  down  the  cause  as  ready  for  trial,  give 
notice  to  each  party  for  whom  an  appearance 
has  been  entered  of  his  having  done  so ;  and  if 
he  delay  setting  down  the  cause  as  readv  for 
trial  for  the  space  of  one  month  after  the  Court 
has  directed  the  mode  in  which  the  question  at 
issoe  shall  be  tried,  the  defendant  may  set  the 
canse  down  as  ready  for  trial,  and  give  a  Bumlar 
notice  to  the  pluntiff  and  Uie  aforesaid  other 

OL  A  coi^  oS  eveiT  such  notice  shall  be 
in  the  Bupstxy;  and  the  canae,  excepting 
the  Judge  ahall  otherwise  direct,  diall  come  on 
in  its  turn. 

28.  In  defiuilt  of  the  appearance  of  the  party 
cited,  a  record  in  Form  No.  16,  or  as  near 
thereto  as  can  be,  shall  be  filed  in  the  Registry 

29.  Every  subpoena  shall  be  written  or  printed 
on  parchment,  and  may  include  the  names  of  an^ 
nnmber  of  witnesses.  The  party,  or  his  solici- 
tor or  attorney,  shall  take  it,  together  with  a 
pnecipe  (forms  of 'vihich  are  given,  mariced  17, 
18, 19,  and  20),  to  the  Benstiy,  and  there  get 
it  ai^ed  and  sealed,  and  there  depoait  ue 
praocipe. 

30.  Either  the  plaintiff  or  defendant  may 
call  upon  the  other  party,  by  notice  in  writing 
in  the  Form  annexed,  No.  21,  to  admit  any 
document,  saving  any  just  exceptions ;  and  in 
case  of  refusal  or  neglect  to  admit  the  same,  the 
costs  of  proving  the  document  shall  be  paid  by 
the  party  so  neglecting  or  refusing,  wnatever 
the  result  of  the  cause  may  be,  unless  at  the 
bial  the  Judge  shall  certi^r  that  the  refusal  to 
admit  was  reasonable ;  and  no  costs  of  jnoving 
Koj  docoment  shall  be  given  except  in  cases 
where  the  omission  to  pre  the  notice  is,  in  the 
O|nmon  of  the  regjstrar,  a  saving  of  expense. 

31.  Applications  for  the  production  of  in- 
stnimento  purporting  to  be  testamentary,  and 
shewn  to  be  in  the  possession  or  under  the  con- 
trool  of  any  person  or  persons,  as  mentioned  in 
the  26th  section  of  the  Act,  may  be  made  to 
the  Judge,  on  motion  or  petition,  or  by  sum- 
mons served  on  the  opposite  party  in  any  suit, 
and  trpon  motion  and  affidavit  in  cases  where 
no  salt  is  pending.  Forms  of  subpcenas  appli- 
ekhle  to  these  cases  are  givoi,  Nos.  22,  23,  24, 
and  SO. 

3Sl  The  hearing  of  the  case  shall  be  condtieted 
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in  court,  and  the  oounsel  shaU]  address  the 
Court,  subject  to  the  same  rules  and  regulations 
as  now  obtain  in  the  courts  of  common  law. 

33.  After  the  conclusion  of  the  trial,  the 
re^strar  shall  enter  on  the  record  the  finding 
of  the  jury,  or  the  decision  of  the  Judge,  in  a 
form  corresponding  as  near  as  may  be  with  that 
g^ven,  Nos.  26.  and  27,  and  shall  sign  the 
same. 

34.  Any  person  proceeding  to  prove  a  will 
in  solenm  form,  oi;  to  revoke  the  probate  of  a 
will,  m^,  if  the  will  affects  r^  estate,  apply 
to  the  jiid^  for  an  order  authorizing  him  to 
cite  the  heur  or  heiis-at-law  or  other  person  or 
persons  pretending  interest  in  sueh  real  estate ; 
and  the  Judge,  on  brang  satisfied  by  affidavit 
that  the  will  in  question  does  affect  or  purport 
to  affect  the  real  estate^  shall  make  an  rader 
authorizing  the  person  applving  to  dte  the  hdr 
or  heir»«t-law  or  other  sucn  person  or  persons 
as  aforesaid:  Provided  always,  that  the  Judge 
may  make  any  special  directions  as  to  the  per- 
sons to  be  cited  which  he  may  think  the  justice 
of  the  case  requires. 

3fi.  An  application  for  a  new  trial  may  be 
made  to  the  Court  of  Probate  in  respect  to 
causes  tried  before  a  jury  within  ten  days  from 
the  day  on  which  the  cause  was  tried,  or  on  the 
first  nttii^  (tf  the  Court  after  the  cause  has 
been  tried. 

36.  An  am)lication  for  a  re-hearing  of  any 
case  tried  before  the  Judge  without  a  jury,  and 
in  which  evidence  is  given  vivd  voce,  may  be 
made  within  ten  days  from  the  day  on  wnich 
the  same  was  hearc^  or  at  the  first  sitting  of 
the  Court  after  the  cause  has  been  heard. 

37.  If  the  plaintiff  or  defendant  in  any 
cause,  unless  by  leave  of  the  Judge  previously 
obtfuned,  fitil  to  deUver  the  declaration,  plea, 
or  other  pleading  within  the  time  specified  in 
these  rules,  the  other  party  in  the  cuiae  shall 
not  be  compelled  to  recdve  the  same,  unless  by 
direction  of  the  Judge.  The  expense  of  every 
such  application  to  the  Judge  shall  &11  on  the 
party  who  has  caused  the  dday. 

38.  Citations,  notices,  and  other  processes 
heretofore  in  use  and  still  retained,  are  to  be 
inserted  in  the  London  Gazette,  and  in  such  of 
the  leading  morning  and  evening  papers,  and 
such  local  papers  as  the  Judge  may  from  time 
to  time  direct,  instead  of  being  served  on  the 
Boyal  Exchoi^ 

39.  Where  a  special  tdme  is  limited  for  filing 
affidavits,  no  affidavit  filed  after  that  time 
shall  be  used  in  court,  unless  by  leave  oi  the 
Jndga  . 
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40.  In  oontentiooB  ImnneM,  mTentoiiM,  and 
BOl  mor^  declarationa  of  the  penonal  estate 
and  effects  of  the  deceased,  are  to  be  used,  vn- 
lesB.by  order  of  the  Judge.  The  fona  of  inven- 
tory  is  given,  Ka  88. 

41.  AH  notices reqnindl^ these  inle^  why 
tibe  pnotioe  ti  the  Goort,  an  to  be  in  wnting; 

Jntemf  Omuu. 

4i.  In  interest  causes,  as  heratobn^  eadi 
futiy  ihal^be  at  liberty  to  dwy  the  interest  of 
the  other ;  and  in  mdi  caaes  both  paztiea  nuy, 
with  and  mlnect  to  the  penniasion  « the  Judge, 
addnce  proof  on  raie  and  the  same  trial  of  their 
intoeit  nspeotb^. 

43.  In  interwt  causes  the  pleading  of  each 
party  mnst  shew  on  the  fitoe  of  it  that  no  othw 
person  exists  having  an  intwest  siqierior  to 
that  of  the  daimantk 

44  Forms  of  the  declaration  and  ^ea  in  an 
intuest  oaoie  are  given,  Na  9.  and  No.  11. 

Proeeedinfft  by  Feiititm. 

45.  In  |irooeedingB  hy  petiti<m  the  plaintiff 
dull,  within  four  oleaT  days  after  an  appear- 
ance has  been  entered  for  the  defendant,  or, 
when  tJie  defendant  is  already  b^re  the 

Court,  within  four  clear  days  from  the  day  apon 
which  he  claims  to  be  heard  by  petition,  deliver 
his  act  to  the  defendant^  and  file  aoopy  thereof 
in  the  Bcgutay  npon  one  and  the  same  day. 

46.  The  defradant  shall,  within  eight  days 
after  the  deliveiy  of  the  act,  deliver  his  answer 
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to  the  plaiatil^  and  fik  »  copy  thoreof  hi  fta 
Registry  npMi  one  and  the  same  day. 

47.  The  same  oonrse  shall  be  panned  natS 

the  petition  is  oondnded. 

48.  Both  phuntifF  and  defendant  Bhall,withia 
eight  clear  days  frx>m  the  day  npon  wlucii  the 
petition  is  ooncladed,  file  in  the  B^istiy  nich 
affidavita  as  may  be  necessary  in  simport  of 
their  several  aveiments  therwn.  A  £oiia  of 
Petition  isgrran,  Na  SO. 

49.  No  petitum  of  m>eal  shall  be  lodged 
against  anv  sentence  ot  the  Court  d  Vrdbttay 
unless  within  a  month  of  the  delivery  of  the 
sentence  appealed  from,  or  within  such  oAer 
time  as  the  Judge  shall  direct,  and  tudeas  notiae 
of  such  appeal  has  been  given  to  the  c^ipoBite 
party  in  the  cause,  and  Shad  in  the  Bef^stiy. 

60.  Parties  may  proceed  to  cany  into  rffect 
the  decision  of  the  Court  of  Probate,  notwith- 
standing uiy  suoh  notice  <tf  appeal,  nnksi  the 
Judge  uiall  otherwise  tutder. 

fil.  After  notice  of  amwel  has  been  givcB, 
the  Judge  ctf  the  Oouxt  of  Probate  11119^  «dv 
the  ezeooticm  of  bis  decree  to  be  mspaikle^ 
upon  such  terms  as  be  sees  fit 

fiS.  The  Judge  shall  in  every  case  in  wfaici 
a  time  is  fixed  by  these  rules  lor  the  perfono- 
ance  of  any  act  have  power  to  extend  uie  stme 
to  such  time,  and  wiui  such  qualifioatitHU  and 
restrictions,  and  on  such  term^  as  to  him  HMJ 
seem  fit 
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\0  BE  FOLLOWED  AS  NEARLY  AS  THE  OIEOUMSTANCES 
,  ^       OP  BACH  CASE  WILL  ALLOW. 


No.  i.~~OmMat, 
In  Her  Uftjesty's  Court  of  Probata.   The  PriDcipkl  Sc^istiy. 

Lflt  nothing  be  done  in  the  gooda  of  i4,£.,  kteof  deoeuad,  who  died  M  tbo 

of  18    at  nnknown  to  CD.  of  lunnf  lataml 

[or  to  £.P.,  Fnwtor,  SoUdtw,  or  Attonwv  of  putiM  havine  iatenitl. 
Drtadftii     .  day  of  18  . 

(Signed)      CD.  at  {arS.F.at  the  Praetor, 

Bcdidtor,  or  Attoraej  of  partial  hnving  Interert.] 


No.  2.—  Waning  to  Caveat. 

In  Her  Ifqadj'aOoart  of  Probate.   He  Prindpal  Bapatiy. 

To  A.B.  Qt  [or  to  0.1>.  of  Prootor,  Scdidtor,  or  Attmn^ 

of  paitiee  banng  Intoreit]. 

Ton  are  berel^  WARNED,  within  aiz  dayi  after  the  earvioo  of  thia  warmng  apoa  70a,  iDcloaiTe  of 
the  day  of  audi  eerrioa^  to  oanae  an  appeaianoe  to  be  entered  hryvn  in  the  Frinoipal  nigiBtry  of  tbe 
Coort  of  Probate  to  the  OaTeat  entered  by  ;oa  in  tbe  gooda  of  E.P.,  late  of  deoeued, 
who  died  at  on  the  day  of  18    ,  and  to  aet  forth  your 

[or  you*  client's]  inteieet ;  and  take  notioe  that  in  de&olt  of  year  ao  doing  the  aidd  Conrt  will  proceed 
to  do  all  aooh  acta,  matten^  and  thinga  as  iball  be  needflil  and  neoasaaiy  to  be  done  in  and  about  the 
prenuasK 

(Sgned)      Xr.,  Oneof  theBsoistraraofHar 
Miyeaty'a  Coort  en  Probate^ 

Indortement  to  it  made  after  atrviet. 

Thia  wanung  waa  served  by  /.if.  m  A.B.  [or  C.D.2  of  tbe  pwson  named  in  the  Oaveat 

«Dtarsd  in  rsspsot  of  the  goodiaf  thssdddeoeasedat  withe  diV 

of  18  . 

(Signed)  IK. 

[or  Tbe  daplioate  of  this  warning,  signed  by  tbe  saldXy.,  waa  aent^  the  public  post  direotod  to  tbe 
■aid  A.B.  {or  O.D.\  at  on  Uie  da;  of^  18  . 

(Signed)  /X.] 


No.  8.— OljMipii. 

In  Her  Uqestgr's  Oonrt  of  Probate. 

'Vioxoxu.,  by  tbe  GiBOe  of  Ood  of  the  United  Kingdom  of  Great  Britain  and  Iidand  Qneen,  DAndar 

oftheFalih. 

to  of 
in  the  County  of 

Whereas  il.A  of  claiming  to  be  the  exeoutor  of  C/).,  Ute  of  deoeaMd, 

who  died  on  or  about  the  day  of  . .  ^  '^^"^^ 

to  prove  in  solemn  fonn  of  Uw  as  weU  tbe  alleged  last  Will  and  TesUment  of  the  said  deoeased  beanng 
diAoiho  day  «f  as  alao  tbe  [jirrtj  CodioU  thereto,  beanng  date 
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ilie  daji^  {aiidumfor  amj/ iitherCodieiiM}:  Nov  fHiB  18  to  oomuiv 

Ton,  Alt  irttUn  dagni  iftflr  aaniM  bwmf  on  too,  inelaalTe  of  the  day  <tf  mah  sarHec^  yon  doouut 
an  nppennnoe  to  hs  sntrnd  fin-yon  in  oar  Ooort «  Probkto  in  wapport  tt  any  intamt  yoo  dibt  Inn  ia 
thaaitata  andefBujti  of  thegaid  deosawd  :  Aim  TumonoB,  that  in  de&altofyoar  aodnivttieJti^ 
of  Onr  aaid  Conrt  will  prooeed  to  bear  the  Mid  Will  [and  CSodioUs]  proved  Id  Kumn  fiinn  of  law  lod  to 
proaoanoo  lentenoe  in  wgard  to  tho  validity  of  the  md^  your  ahonioe  notwithstandiiig. 

(Signed)  Bqgntiir. 

ImdortemaU  to  he  made  t^Ur  Stniet. 

Thii  dtatiMi  waa  wumd  by  0.ff.  on  the  within  named  ol  at 

on  the  day  of  18 

(Signed)  GM. 


No.  4.— OiMim  to  m  PnemHrngt. 

In  Her  Ifajeaty'i  Conrt  of  PtobateL 

Vioioau,  by  tike  Graoe  <rf'Ood  of  the  United  Kingd<mi  of  Great  Britun  and  Irehnd  Qneco,  Defcod* 

of  the  faith. 

To  of  in  the  County  (rf 

Whweas  there  is  now  depending  in  Onr  Oonit  of  Probate  a  Oanae  entitled  A.B.Y.  CJ}.,  wbrntiaH* 
nid  .d^.  ii  pnoeeding  to  prove  in  Mlenui  ftvm  of  law  the  alleged  laat  Will  and  Tsatamant  wiA 
Codial%  of        late  of  deoeaaed,  who  diai  on  ta  ahont  the  d^ 

<a  at 

And  whareaa  it  haa  tmeo  allflged  that  yon  are  me  4^  the  next-of-kin  [or  interaeted  onder  a  Ibnaw 
Will  of  (he  deoeaaed,  or  that  you  are  a  party  entitled  ia  diaferibotioa  to  the  pereonal  eitiUe  and  eSKtioC 
the  deoeaaed,  oral  the  eaie  aiap  be\.  TlUB  18  >0  Oin  TOD  VOCIOB  to  mppen  in  tiie  Mid  MOi^  «tbar 
perBonally  or  by  your  Prootm,  Solicitor  or  Attom^,  iboold  you  think  it  for  yonr  interest  eo  to  do,  at 
any  time  daring  the  dependenoe  of  the  nid  omm,  and  before  final  jadgmeat  shall  be  given  tbemn: 
AsD  TAsn  HonoB,  that  in  d^olt  of  yonr  w  doing  the  Judge  of  Our  Conrt  ofProbate  will  prooeed  le 
hear  the  Mid  Will  [and  Codioila]  proved  in  Bolraan  form  of  law,  and  pronoanoe  jodgment  in  the  nid 
oauee,  yonr  afaaenoa  noiwithrtanding. 

(Signed)  Begiitnr. 

ImdanmmU  le  he  made  ^fter  Benioe. 

Thia  dtatiat  wai  aerved  by  {I'.iT'.  on  ^  at  on  the 

day  of  18  . 

(Stgned)  QM. 


No.  6.—OiMim  to  hfmg  in  iVo&ote. 

In  Her  Mqeaty^  Oonrt  of  Probata 

YnnBU,  liy  the  Oinea  of  God  of  the  United  Eii«dam  of  Great  Britain  and  Inland  Qneen,  Defend* 

^rftheAuth. 

To  of  in  the  Coanty  of 

WHiBua  Probate  of  the  hut  Will  and  Testament  [with        Codidls]  of  j1.  J?.,  late  of 
deonaed,  waa  on  or  about  the  day  of  18      granted  to  yon  by  oar  Cooit 

of  PMbata  :  And  w4kweag  CD.,  oae  of  the  aabinl  and  lawful  brotfatn  and  neztntf-kin  [or  in*""^ 
under  a  former  Willf  ore  Party  intareeted  in  dietiibutiai  in  tbe  Goodalof  the  Mid  deceased,  hath  «U«g«d 
that  the  said  ftobate  on^bt  to  be  called  in,  revoked,  and  declared  noU  and  void  in  law:  Now  this  ib 
TO  ooinuBD  Ton,  that  within  eight  days  after  servioe  hereof  cm  yon,  indneive  of  the  day  of  each  eerrio^ 
yon  do  bring  into  and  leave  in  tbe  Prindpal  Bristly  of  Oar  said  Conrt  theaforeenid  Probate,  and  ftutiMir 
do  ihew  oaaae  (if  you  should tliink  itfcvyonr  interest  so  to  do)  wl^  the  same dionld  not  be  revoked,  t»a 
the  Mid  mi  [and  Godioik]  {nmoanoed  to  be  null  ud  invalid. 

(Signed)      EP.,  BegtatnE. 

Iindarmmt  to  he  wade  afitrSwiet. 

TUa  dtathm  waa  aerved  hy  QJS.  on  the  within-named  of  at 

witho  di^of  18 

(Signed) 
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No.  e.— iVnetpe^  Oitaikn. 

In  Her  Mnjeety*a  Ooort  of  Probate. 

(^iitioa  [or  dtation  to  see  proceeding^  for  A.B,  of  egiunst  CD.f  in  a  matter  proriDg 

in  KileuiB  form  of  law  tbe  laM  WiU  and  TMitament  with  Codicdls  of  B.F.,  late  of 

intbaooonty  o(  Ac.,  dm)eued[m'  gaimiUif  deKrSmf/AeiMvn  (jf  the  »uU\ 

P.A.t  Proctor,  Solidtor,  or  Attorney 
for  \arA.B,  in  peraon], 

Tbe  day  of  18 


No.  7. — Bjilry  of  on  Appearance.  ■ 
Id  Her  Mj^eety's  Court  <tf  Probate. 

A.B.,  Plaintiff,  agunit  CD., ' 

a«t.rf  n  rfl.j  Defendant  CD.  appean  in  penon,  or  B.F.,  pnmtor,  solidtor  or 

Agaiiut(7.2)^and  another,         attorney  for  ai>.,  apVSIr.  for  tboDAndant 

AgHiwt  CD,  and  otfaers. 

[EenimiertlkeoddrmTegyinAbyRvieNo.  9.] 

Eotrndtha  day  of  18  . 


Na  8. — Jkdaration. 


In  Her  Majei^'a  Court  of  FMbate, 

Tite  day  of  18 

A.B.,  hj  CD.,  bis  proctor,  aolidtor,  or  attorney,  eays,  that  E.F.,  late  of  deceMod,  who 

died  on  or  aboot  the  day  of  at  made  Ua  Uat  WOl  and 

IVatament,  with  Codicils,  bearing  date,  to  wit,  the  said  Will  on  the  day 

of  18       ,  the  mid  first  Codicil  on  the  day  of  18  , 

[oad  to  OR  for  any  other  CodidU,']  and  in  the  said  Will  appointed  the  said  A.B,  sole  executor  ]or  a*  the 
cote  may  be} ;  that  the  said  Will  and  Codicils  respeotiTely,  after  havine  been  reduced  into  writing,  were 
iigned  Of  the  sud  teatator  in  the  prewnoe  of  two  witnemea  preaent  at  the  mme  time,  and  who  aolmibed 
tlie  mne  in  the  presenoe  of  the  aald  teatator,  and  whoee  namei  eeTeially  appear  opon  tbe  nid  Will  and 
Oa£oik ;  and  that  the  wd  teatator  was  at  tiie  time  cS  tiie  exeootion  of  the  said  Will  and  Codlells  respeo- 
tiraly  of  pwfbet  aoond  mind,  memory,  and  understanding. 

( Notice  vihere  the  Defendant  apptart. ) 

The  Defcndant  miut  plead  hereto  in  eight  days  from  the  date  hereof  otherwise  the  Phuntiff  will 
proeeed  to  obt^  Probate  <rf  the  Hud  Will  [and  Codidls]. 


No.  ^.—Dtdanaitm  in  on  /nfmf  Olnue. 

In  Her  Hqeity'i  Conrt  of  Probate, 

Tbe  day  of  18 

'  A.B.  [or  A.B.  bj  O.D.,  his  pnotor,  Bolidtor,  or  attorncgrj  saiih,  Uiat  E.F.J  late  of 

deoaase^  died  on  or  about  the  day  of  18  at 

bitestnto,  a  widower,  without  ehlld,  pumi,  brother  or  sister,  onble  or  annt,  nephew  orineoe,  lowing  tho 

mAA  A  B.  his  Uwfidoooein-german  and  onettf  Ida  nezt4>f-kin  [or  as  lA«  ease  may  he\. 

(Notice.) 

The  Defimdant  must  plead  hereto  in  eight  days  from  tbe  date  hereof^  otherwise  the  Plaiutiff  will 
praoaed  to  obtain  LettenofAdminietration  to  the  personal  estate  and  eflbotattf  the  said  Dooeoied. 
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No.  10.— PiM. 

In  Hv  Uiy«i^  Court  <tfPnri»to. 

The  dtjoi  18  . 

O.S.  {or  O.ff.  hj  tZ.,  bis  prootor*  nlioltar,  orattorHy,]  Mith,  flurt  the  PRmr  writioff  baurne  diie 
die  d«7pf  18  ,MdiiU«g«dl7«lMFUiitotobethelHtffmaBd 

TMtMUflnt  of         late  of  in  tho  ooqd^  of  dwoB—ad  [or  tin  flnt  «r 

my  other  CotUdl  thorato],  wmg  not  exeoated  Mwording  to  the  proviaiona  of  1  Yict  c  38.  [gr  tfatt 
decasMd  at  the  time  the  >ud  aUegod  WiU  [or  a'kmd  Codtdl]  bMwe  dat^  to  wH,  on  the  ih/ 
of  18      ,  ma  not  of  wmod  ouDd.  memofy,  and  vodsntwdiiiK],  [or  oiqr  olibr  ONriHit 

tn  ooeonfoiMe  ipt(4  iht  ekemmtlamea  iff  tie  «aiB]. 


In  Her  U^M^  Oonrt  ttf  Prafaats. 

He  day  of  18  . 

O.S.  [or  Q.ff.  by  IS.,  hi»  proetor,  eali<ntor,  or  attomayj  Mith,  that  A.B.,  die  Flaintifl^  ii  not  Oe 
lawfiil  oooBO-gennan  rXX.F.,  who  died  on  or  ^>ont  the  day  of  18 

at  the  deoBaaed  in  this  canae.   And  farther,  that  the  aaid  deoeaaed  died  inteatate,  % 

iridower,  vithoot  child,  parent  brother  or  aiater,  onole  or  aunt,  ii«>bew  or  Dtece^  or  ooou-genna, 
leavbig'Um  the  nld  QM.  Ui  lawM  eoonn-gmnaD  tmoa  mnond,  ai  Ua  only  iWKt^-kin  [or  «  Ac  cMf 
mttthe\. 


So.  12.— JJMonl  9f  Sciifti. 
In  Her  ICqertj's  Coort  of  Probate. 

A.B.  V.  O.D. 

1,  I  ^*^'  I  ctf  in  the  county  of  party  in  tbia  oaoae,  make  oeth 

and  Bay,  that  no  paper  or  parchment  writiDg,  being  or  parporling  to  be  or  having  the  form  or  e&et  cf  a 
Will  orGodioil  or  other  tertamentaiy  dispoaition  otE.P.,  late  of  in  the  county  , 

deoeMod,  the  deoaued  in  tbia  oauae,  has  at  uiy  time,  dther  before  or  nnoe  hie  death,  come  to  the  hand^ 
poaaeaaion,  or  knowledge  of  ma^  tUi  dHtonait,  aave  and  ezoMt  the  traa  and  oibiital  lait  Will  aad 
Taatemani  vi  the  miA  deoeaaed  now  ranatnhw  in  theBflgMHTofthMCoDit.  the  nicl  WIU  bearing  date 
the  day  of  IS      [or  so  ttc  tarn  ma§  U\  ako  we  and  oontf*  [bn 

mdd  my  <Am-  f  ffY(inimfflr|(  fofmrt  <^vUek  tie  d€rmimt  Aot  any  hmowledffty  (Signed) 

Sworn  bafim  me 

[person  oMikormdto  admimitler  OatJu  mmdo'  tig  Ad]. 

N.'B. — AO  papers  answering  the  description  in  the  affidavit  which  are  in  the  poaooawon  or  nnd«  Ao 
oontitml  of  the  partj  making  the  affidavit  shoold  be  partioolarly  deseribed  ther^  and,  if  pooabH 
brought  into  the  Begiatry  annexed  thereto. 


No.  13.— 7%«  /mm. 

In  Her  Miyes^'a  Coart  of  Probate. 
The  day  of  18  . 

A.B.  V.  CD. 

A.B.fhj  P.(i.t  his  prootoFj  solidtor,  or  attorney,  [or  in  peraon,]  did  deliver,  to  wit,<»i  the 
day  <^  18      to  the  sud  CD.,  bio  declaration  in  the  words  and  fignm  following : 

[Bmmmi  DtdanaivmatkiigUL] 
meranptm  the aud  CD,  dSd  ddivor,  towit,onthe  di^of  tolbo 

BRid^.A,  hiaplei^in  the  wordi  and  flgores foUowing : 

[Here  iauart  Plea  at  2e>^] 
[Add  anig  further  Plei^mgt.} 
Ihmfate  the  FUntlff  daimed  tba  the  OMM  diooU  be  tried  ai  the  Oonrt  ri^ 
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No.  li^iMw  M  to  JTodt  1^  Tiid, 
Ib  H«r  IfigH^s  Court  of  Probate. 

A.B.  T.  Q.D. 
To  of 

Take  notice,  that  after  the  expiration  of  eight  dew  days  from  the  wrrioe  hereof  the  |  ]^^^[^(  | 

in  this  caow  intends  to  apply  to  the  Court  to  try  the  question  at  issue  before  itself  [or  by  a  Common  or 
Spedal  Jury  before  itieUj,  [or  to  direct  an  isnie  to  be  trie4  befbre  the  Judge  of  Assise  1^  a  Spedal  or 
CkHnmoa  Jury  at  the  next  tmaam  to  be  holden  in  and  for  the  ooun^  of  \ 

[or  (u  <i«  cose  warn  h^\. 

Dated  this  day  of  18 


(Sign*!)  \%'^\ 

or  B.F.,  proctor,  solicitor,  or  aitonwy. 

A.B. 


for 


CD. 


No.  15.— Arm  t^Peeord. 

In  Her  Majes^*i  Court  of  Probate. 
Tito  day  of  18 

A.B.  T.  CD. 

A.B.,  hj  E.F.t  his  proctor,  ndidtor,  or  attorney,  \pr  in  penon,]  having  cited  CD.  to  vpfmc  in 
rapport  of  any  interest  he  hare  in  the  estate  and  efieots  of  O.B.  [or  aecording  to  &e  term  Ac 
ettetton],  late  of  ,  deooased,  who  died  on  or  abont  the  day  of 

18      ,  at  ,  the  8ud  CD.  appeared  thereto  personal^  [or  fly  Ui  jpnelor,  tgUeitar,  or 

(UtonKv]:  Wbereapon^.£.,  towit,onthe  day  of  18  ^diddeliTer 

his  dewmtion  to  toe  aiid  CD,,  in  the  words  and  flgares  foUowinf : 

'  [ffvt  iiuertDidaralimMfiiU  leitgA.} 
Whareapon  the  said  CD.  did  deliver,  to  wit,  on  the  day  ot  to  the 

iud  A^.f  Us  plea  in  the  words  and  figures  following : 

tSen  iimrt  PUa  at 
[Add  tmpfurAer  PletHAn^t.] 
Whsnnpoa  the  Judge  did  order,  aa  follows  : 

[Men  tet  forth  tke  order  verbattM,} 


No.  16. — ^orm  of  Record  m  cote  of  PaHy  cited  not  appearing. 

In  Her  Hiyeaty's  Court  of  Probate. 
Tlw  day  of  18  . 

A.B.  T.  CD. 

A.B.,  'bj  SS.f  his  proctor,  sc^icitor,  or  attorney,  [or  In  person,]  having  cited  CD.  to  appear  in  aapport 
of  any  intersat  he  may  have  in  the  estate  and  efl^ots  of  Q.H.  [or  accordv^g  to  the  terwu  of  At  eitatton}, 
late  A  deceased,  who  died  on  or  about  the  day  of  18  > 

at  ,  the  said  CD.  did  not  i^>pear  personally  or  by  his  proetor,  stdioitor,  or  atton^ : 

WhanqMU,  inde&nltof  the  appearance  of  the  said  B.P.,  A.B.  did  file  his  deeUtatitn  in  the  Rcigiatty 
IB  the  vrords  and  flgares  fcdlowing : 

[^<re  viuert  Dtdaratum  at  fvU  length.'] 

Therefore  ^.A  daimed  that  the  canse  diould  be  tried  as  the  Court  shall  direct: 

WhmapoB  the  Judge  did  direct  the  s^  osose  to  be  heard  before  himself  [or  « li^  case  rnqr  As]. 


Nbw  Sxftin,  XXTII.— PBOBAt>. 
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No.  17. — Form  of  Suhpanaad  ta^fieamdvm. 

Yiorosu,  by  the  gnoe  of  God  of  the  ITnitad  !^ii^om  of  Oreat  Britain  and  Ireland,  QDess, 
Defender  of  the  Futh,  to  [noma  of  all  witneitei  included  wt  the  mbpcena],  Greeting.  We  eommud  job 
and  erery  of  yon,  that,  all  other  tUnge  eet  aside,  and  oeamng  every  ex  cose,  yoa  and  ererj  of  yoa  be  uid 
appoar  in  yoar  jvoper  persons  before  [ttuert  Ou  name  of  the  Jitdge^  Jndge  of  Our  Court  of  Pnb^  tX 
Oar  Coart<rfFrob«te  at  on  the  day  of  \tj 

of  the  dock  in  the  forenoon  of  the  same  day,  and  bo  from  day  to  day  ontil  the  oun 
or  pTOoee^ng  is  tried,  to  testify  the  trath  aooordiag  to  your  knoirledge  in  a  certain  caoK  now  in  Our 
Coart  before  oar  said  Jndge  depending,  between  Plaintiff  and  Defbndut 

[or  in  a  fiertain  oaoee  or  proceeding  now  In  Oar  Conrt  before  Oar  said  Judge  depending,  in  de&nh  of  the 
appearance  of  partiea  mted,  entitled  1,  on  the  part     the  [PlonU^f, 

D^mdant,  or  at  the  eate  may  be],  and  at  the  afcrenud  day,  between  tiie  ymHam  aforeaud,  to  ba  tried 
[er  in  defiiaU  aforesaid,  between  the  partiea  aforesaid,  to  M  tried];  and  this  yon  nor  any  <^  yoa  ahiJl  in 
nowise  omit,  noder  the  penalty  (tfefwy  of  yon  of  1001.  Witnea  fwMgrf  A«  mme  qf  Oe  Jm^},  ti  1i» 
Conrt  of  Probate^  the  itajof  in  the  ywgf 

Oar  leign. 

(Signed) 


Ko.  18.— AtSpMMS  dmm  team. 

YIOVOBIA,  by  the  GfMS  of  Qod  of  the  TTnited  Kingdom  of  Great  Brit^  and  Iiehnd  Qaaan,  Setoda 
of  die  lUtii,  to  [wnaei  cf  aU  partiei  tnetederf  m  tke  mbpanta].  Greeting.   We  oommasd  yoa  and  eracr 
ctf  yoa,  that,  all  othw  thingi  sat  aside,  and  ceanng  areij  axoasa,  yon  and  overy  of  yon  be  and^pearin 
yoor  pnqier  penons  before  [sasat  the  name  of  the  Judge},  Jodge  M  Oar  Coort  <tf  Probate  at  on 
the  dayof  by  of  the  dock  in  the 

forenoon  of  the  same  day,  and  so  from  day  to  day  antil  the  oanse  or  proceeding  is  heard,  and  also  tint 
yoa  bring  with  ^oa,  and  produce  at  the  time  and  place  afwesud  \here  deterihe  thorny  the  deed*,  Uttert, 
fopere,  £e.  regwred  to  he  prodbtuei],  then  and  tbeie  to  testify  and  diew  all  aod  ringolar  those  tUngi 
wbidi  yon  or  wther  of  yon  know  or  the  said  deed  or  instmrnent  doth  impwi  oi  and  ooDoenuog  a  oertsia 
caose  or  proceeding  now  in  Oar  said  Court  before  oar  said  Jodge  depending,  between 
Plaintiff  and  Defendant,  [or  a  oertain  oanse  or  proowdiog  now  in  Our  said  Court 

before  Oar  said  Jndge  depending,  in  default  of  the  appearance  of  parties  cited,  uid  entitled  L 
on  the  part  of  the  {PUmmg  or  Defmdcmt,  or  ai  the  Cote  may  be\  and  at  the  aforesaid  day  between  the 
parties  aforesaid  to  be  tried.  And  this  yoa  nor  any  of  you  diaU  in  nowise  omit,  under  the  paul^  ^ 
omyofyonoflOOI.  )mtDa«  [hmctI  M<  ncme  ii^tAe /n^].  at  tboOoartof  PrabatodiB  Hf 
of  inthe  year  of  oar  r^[n. 

(SigBad)  £f..Bflgirtnv. 


No.  19.— Prwdptfiir  BiApmu  ad  tett^fieoHdim, 

In  Her  H^esfy's  Court  of  Probate. 

Sobptma  of  W.W.,  T.W.,  S.W.,  O.W.,  and  F.W.,  to  testify  between  A.B.  Plaintiff,  and  CJf. 
Defendant,  on  the  part  of  the  Plaintiff  [or  Defendant],  the  day  ot  IS  . 

m;„^v     \A.B.l  ^   J         Plaintiff's  [or  DefciidaBtli]pH>cl«i 
(Signed)    j^^  j  or   j    ^\oitor,  or  attorney.  ^ 


No.  30.— iVa)(!ipe/>rAi^paiw  duett  teHM. 

In  Her  H^esly's  Ooort  of  Ftobate. 

Subpomafor  IF.  IT.  to  testily  and  pTodno^  dx.  betwosn  A.B.  Plaintifl^  uA  f)J>.  IMbndaa^  «■> 
partoftbePliOntiff,  [orDefaodantlthe  dayof  18 


fSimedl  J or  K.-4.,Pl<^tiff's[orDefcndMft3pn»rtor, 
taignedj    \c.D.\  ^   \    solicitor,  or  attorney. 
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No.  21.— iVirftoe  to  a^U  DoeummU. 
In  Her  Majeetj's  Court  of  Probate. 

\  I^Q^t  I  propoaea  to  adduoa  in  evidence  the  wrenl 

^opecified,  and  that  the  tune  maj  be  uupeoted  by  the  |  '^^^^,,1^'  |  et  on 
twaen  the  houn  of  and  the  |  ^°<J?j'  j  ia  hereby  required, 

..t>m  the  laat-mentioned  honr,  to  admit  that  such  of  the  said  dooameDta  as  are  apedfied 
^  ^ere  reepectiTely  written,  rigned,  or  executed  ae  they  purport  respectively  to  have  been, 
are  q)edfied  to  be  oopies  are  true  copies,  and  each  docomenta  aa  are  stated  to  have  been  served, 
•ff  delivered  ware  so  lerved,  sent,  or  delivered  respectively,  saving  all  just  exceptions  to  the 
-lUiNibiU^  cf  an  suoh  documents  aa  evidence  in  the  cause.   Dated,  fto. 

To  I        }  or  to  S.F.,  attorney  or  solicitor  or  agent  ibr  {  pjj"^'* 
(Signed)    {        }  or  0.ff.,  attorney  or  «>licitor  or  agent  for  {  ^S^t. 

[Am  iacrQie  Ae  doeumtnlt.   The  tame  form  may  U  mployed      daeribiag  the  doevmmU  a*  «i  now  hi 

tmvutkt  Common  Law  Ceiirfi.] 


No.  32. — Stibpma  to  Mitff  t»  a  Ser^  in  a  Cmuc 

Vionnu,  by  the  Onwei^  God  of  ibe  United  Einplom  of  Grraat  Brit)^  and  Ireland  Queen,  Defender 

of  the  Futb. 

TO  of 

Whzibab  there  it  now'prooeeding  in  Oar  Court  of  Probate  a  certain  bonness  of  proving  in  solemn  form 
(flaw  the  last  Will  and  Teatatnent  of  J  ..B.  ,  late  of  deceased,  who 

died  on  or  abont  at  ,  the  said  Will  bearing  date  the  dy 

^  ^  18    ,  promoted  by  CD.,  the  sole  executor,  [or  tuthe  case  may  be]  therein  namet^ 

aguBit£^..  the  natural  and  kwftil  brother  and  one  of  the  next-c^-kin  of  the  said  deoeaaed  [or  aa  the 
cue  «ay  he] :  And  whereas  it  appean  by  a  oertain  affidavit  of  the  said  CD.  made  in  the  aaid  cause, 
hearinir  date  the  day  of  18    ,  and  now  remaining  in  the  Re^stry  of 

Our  said  Court,  that  a  certain  orifriniil  Paper  Writing  or  Script,  purporting  to  be  testamentary,  to  wit, 
[hre  dueribe  the  paper  aecwaidy.']  is  now  in  your  possession  or  under  your  oontroul ;  Now  Tras  I8_  to 
COUakd  Ton,  tha^  vntfain  eight  days  after  service  hereof  on  yon,  inclusive  of  the  day  of  such  service, 
yea  do  king  into  and  leave  in  the  Kefnstry  of  Onr  said  Court  the  aforesaid  Script,  or  in  case  the  nid 
Script  he  not  in  your  poesesdon  or  under  your  oontroul,  that  you,  within  eiffht  days  after  the  service 
hereof  on  yon,  ezdnrive  of  the  dn  of  snah  servioe,  do  file  in  Uie  Registry  of  Our  said  Court  an  affidavit 
toOiat  effect,  and  therein  set  forth  what  knowledge  yon  have  of  and  respecting  the  said  Script;  and  this 
mshaU  nowise  omi^  onder  the  praaliy  of  Xm.  Witness  [iMeri  l&e  name  Ifte at  the  Court 
nPnbattgtha  day  of  18      in  the  year  of  Our  xcogn. 

IndortemaU  to  he  made  after  Senriee. 
This  dtatitm  was  aerved  by        on  the  within  named  of  at 

on  the  day  of  18  . 

(Kgned)  iJT. 


Ko.  23.— At^fMma  to  a  Wihum  to  ie  examuted  (owcftn^  a  Tettammtary  Pa^  qf  whiA  he  it  uippoeed  to 

have  hnoidedge. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britun  and  Ireland  Qaeen,  Defender 

of  the  Faith. 

To  of  ,  Cbeeting.   We  command  yoa,  that,  ail  other  thmgs  set 

•■d^  and  oeasiag  every  ezeoM,  yon  do  appear  befcre  A.B.,  the  3 udge  of  Our  Court  of  FMbate,  at  Our 
Court  of  Probate,  at  on  the  day  of  18  , 

^  of  the  do(&  in  the  forenoon  of  the  same  day,  and  so  from  day  to  day  ontil  yon  be 

dwmissed  by  Onr  said  Judge,  to  testify  the  truth  aoo(^ng  to  your  knowledge  [or  to  answer  to  certain 
iiteragstoriMto  beadndniiteredtoyon],  tonohing  a  oerb^  l^per  Writing  or  Script,  porpwting  to  be 


Digitized  by 


12  COURT  OF  PROBATE.  [NiwSiwu 

twtunentiw7,  of  whidi  rtaKmabb  gronndi  luiTa  bMa  ftinkbed  to  Oar  nid  Jndgefor  bdjering  that  yoo 
have  knowl«dg«.  And  tbu  joa  ahall  nowise  cniU»  under  tlw  peoidty  of  lOOL  mfaWN  [tnaert  tin  mhu 
of  A</«(^],  fttthcCoortof  Probftta,  ths  day  <tf  ].8 

dw  jMr  of  Oor  rvign. 

/MfermMnt  <o  ie  made  mfker  Arnc*. 

1Uieit>ttonwMMmdb|T/.j?.  ontliewithm'iiuMd  OBtba  ^ 

of  18 


No.  S4.— Praetpe  ^  a  WtlHai  to  Brnif  «*  a  Script. 

In  Her  Hqert7*a  Court  of  Ftelwta. 

Bobptsnn  for  IT.  IT.  to  hang  into  wad  Imn  in  the  Bagutiy, 

aeemvteljf  dacrm  tkt  Script'}. 
Ths  dsTof  18 

/at.«i\  1-1-5.  i  „  (i>.^..Pl»intiff'S[orDefBndMit'k]piwtor, 
(SigiMd)    j^j,  j   or  j  ■olicitor,*r»ttoniey. 


No.  25. — Prmipe  for  a  Witmm  to  b$  cmmmud  HmMiig  «  Tuttmenfarn  Paper,  nf  wkidiJuitmifpmi 

In  Her  Bbjeefy'i  Coondl  of  Prob»t«. 

SnbiHBim  br  If.  IT.  to  toitjifr  remeoting  of  a  P^ter  Writing  or  Script  pnrporting  to  be  taitaiMntaryt 
to  wtt,  [rfBMriMv      of  wluoL  he  bai  knowledge,  on  the  part  of  >  tUi 

dfeyof 


/Ri«,^    M-^  t   »  i-P-^-^PleintirsterDefanduit'elprootiK^ 
iaZ».[        i  >oUoitor,(r>ttonM7. 


No.  36.— AiAy  on  Oc  Jteeord  efa  Verdict  for  Plainiiff. 

Afberwardfl,  on  the  daj  of  16      ,  before  tiM 

Jodge  of  Her  Hajes^'i  Ooort  of  Frobate,  oome  the  partiea  witUn  xnentiMied,  by  their  reqteelive 
attomiei  [amfke  cam  maig  fie]  within  moDtioned,  and  a  jaiy  di^  rainmoned  alee  oome,  who,  batDf 
Bwora  to  tay  the  mitten  in  qneeUoabetweniths^artieB,  npra  their  o»tii  My,  that  [jfeife  the  ajvime^  or 
nega^  of  &e  inve,  at  it  itfoumdfor  tke  nUntif,  and  m  the  termt  adapted  im  the  pleading^. 

[If  Aere  be  eeoeral  ittuei  joimed  amd  tried,  tken  joy]  ae  to  the  first  ime  within  joined  upon  thur  oetti 
My,  that  \h0re  elate  tJU  ^finMti»e  or  fugative  qfiitte,  atfottndfor  PlaiiU^),  and  ae  to  the  ■eco&d  ime 
within  jo&ed,  tbejaiyafiwfleaidapon  their  oath  say.  ^  [ao  proceed  to  itaU  tie  Jimding  of  AeJvif  ok  oil 
tke  tMM»1;  and  that  with  respeot  to  the  eosti  in  the  wM  omm  the  nid  Judge  on  the  aame  day  [oi  At 
cote  flMv  m]  direetod  [Jure  MMif  diraoMoK  at  to  oeiit}. 

(Ogne^      A^.,  Begiitar. 


No.  sr.— A«ry  m  tkt  Bteord  tfa  Jmdgmmtfbr  JPIakU^. 

Aflerwwd^  on  the  day  of  18      ,  befim 

Jndge  of  Hw  M^eety'a  Court  Probata  omdo  the  parties  within  mentioned,  by  their  nafoa&n 
attomies  [orattheeate  maM  be}  within  lamtioDed  :  Whereupon  the  Jodge  decreed  [iere  imtert  tie  teaotr 
itfOtdeeree}.  i~  i 

(Signed)      A.S.,  Oneof  the  Begisbanef  H« 
Ib^**  Court  of  Fnbats. 
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No.  28.— Inventory. 

A  tni^  Jbn,  and  pwtioilar  iDTentoir  of  ill  and  ringnUr  the  penond  «itate  and  eflhita  of  A.B.,  lata 
of  ,  deoeued,  which  hmve  at  any  time  nnoe  his  death  oome  to  the  handi,  poMeadon,  or 

koowledge  of  C-D.,  the  sole  ezeootor  namod  io  the  laat  Will  and  Testamont  oS  the  sud  A.B.  [or 
adminiabato,  Mfjk  (MMmd^  fitfJ^nuideaiidezhilHted  apoD  awl  byTirtae  of  ilu  ooiponloath[or  Bole^ 
aSriBBtimi]  of  the       0~D.,  as  IbUowi^  to  vlt  t 

Fint,  this  ezhibttant  auth,  tiiat  the  said  deoeased  was  at  the  time  of  hU  death 
poaaeaesdof  ......... 

ITke  dOaOi  of  At  dMeoisd't  t^eU  m»M  ht  hgre  imterUd  m  at  noi^  liSeeU  of 
paper  at  mof  ie  lueeatarg,  md  Ae  voChs  iimtled  oppotUt  te  en«4  par- 
ticular.} 

Laatly,  ibis  axhibitant  aaith,  that  no  pdkacmal  aatate  or  aflboti  ait  or  beloDging  to  0m  said  deoeaasd 
han  at  any  time  nnoa  his  death  oMiia  to  the  hand^  poMMion,  or  knowladge  of  tJiis  exhiUtant^  saTO 
ac  ia  herawMfare  set  finth. 

(Sigiied)  O.J>. 

On  the  da;  of  18      the  said  OJ).  vaa  dn^  iwon  to  [or 

solemnly  affinnedj  the  truUi  <tf  the  abore  inventory, 

Before  me, 

[penom  atOKorued  to  admuiuUr  OoAt  under  the 


(Signed)  A.£. 


No.  29.— Paition. 

The  day  of  18 

A,B.  or  \A.B,,  proctor,  solicitor,  or  attorney  for  C.2>.,']  says,  that 

IHert  iMert  ail  As  fdittt  iMtk  mrttah*  Miged} : 

Wherafixre  tiie  «ud  A.B,  piays,  tlwt 

[Eert  md  wUk  At  prager  ^  A»  J>efiNoMr.] 

Antwtr. 

He  day  of  18 

S.F.  [or  E.F.,  prootor,  aolioitor,  or  attonwy  for  Q.H.,},  aays  titat 

[Here  mtert  AtfiuU  alkgtd  in  tnuwer.} 

Whenfore  the  nud  B.R  pcays,  that 

{Slav  intert  Ae  praj/er  €f  Ae  B^lmdatU.} 

(Signed)  B.F. 

The  ropfy,  rqtunder,  Ac  (if  any  nioh  be  neoeeaary,)  are  to  be  Collowed  out  in  the  same  form. 


Digitized  by 


14  [NbwSuiu 

FEES 

TO  BB  TAKEN  IN 

COURT  AND  CONTENTIOUS  BUSINESS 
IN  THE  COURT  OF  PROBATE. 


On  ewery  dtfttion   

On  aveiy  citation  to  tee  prooeadiagc  . . . 

On  entering  appcMnnos   

]^ng  doalantioB 

Filing  plM  

Filing  Mt  OB  petitioa  

KUng  Mitww  

Piling  nplj   

ViUag  my  fiuthor  writing  to  the  ftot  ... 

Filing  inTwtoij   

On  {UM^ngB  mmendsd  or  nfimoed 

I^ing  itttwTOgktoriee  

Filing  answers  to  interrogktoriei 
Filing  afBdavit  u  to  Miripti  ... 
FiUng  ererj  eoript  ukMZMl  to  ■Mb 

■fBdaTit-   

Filing  OMe  for  motion  

For  entering  the  order  of  Court  on 

motion  

Sommoiu  to  attend  in  chmmbera 

For  entering  the  order  of  Court  on 

■ammone   

!F11ing  notices   

On  depocittng  the  record   

Setting  a  oaose  down  for  hearing  or  trial 
Entering  the  final  decree  in  a  okom  ... 
Entering  qieoial  verdiot,  if  fire  folioe  of 

aeventf-two  words  or  under  

If  exceeding  fire  fbllo^  per  feUo  of 

■ereaty-two  words   

Entering  ordw  appointing  %  reoeiTer 

real  estate   

Xnterins  decree  or  order  in  pnrsna&ce 

of  jaqpnent  of  an  extinct  Court  ... 
Altering  an;  order  or  decree  made  witk 

oonsent  of  parties  by  the  Judge 
Entering  any  order  or  decree  ia  the 

Court  book,  not  otherwise  specified... 
On  withdiawal  of  a  cause  after  the  same 

is  set  down  fi>r  bearing  or  trials  to  be 

paid  by  the  futy  at  whoM  instanoe 

It  is  wtuidnnm   

On  ihe  hearing  or  trinl  <rfa  oanae: 

From  tto  pkintifT   

From  the  defondant   

If  tlie  hearing  ot  trial  oontinoei  more 

than  one  day,  for  each  day : 

From  0»  plaintiff   

Fnnn  the  defuujant   

Bedndns  Into  writing  any  qoaotiom  to 

be  sannitted  to  a  jury  uadar  the 

Judge's  direction   

Prodnoing  the  Judge's  notM  ... 
Bill  of  exceptions  signed  by  the  Judge 
Entering  on  the  naosd  the  finding  of 

tbajaij  or  ihe  daddm  of  the  Judge 


9. 
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0 

0 
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0 

0 
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6 

0   6  0 

10  0 
0  Iff  0 


0  10  0 
0  10  0 


10  0 

0   «  0 

0  6  0 

0   6  0 


On  ewy  sobptsna   0  S  6 

On  every  commission  issmag  nnder  seal 

of  the  Court  10  0 

Writ  of  attachment   0  7  S 

Writ  of  sequestration  10  0 

Filing  certificate  of  Coun^ConttJodge  0  10 
Search  in  Court  book^  if  wi^  the  last 

fire  yean   0  10 

If  at  an  earlier  period  than  within  the 

last  fire  years  Oil 

Bond  to  be  executed  as  security  (or 

oosts  or  by  a  receiver  ot  real  estate, 

or  for  any  other  puipoae  or  by  any 

otbirpenon: 

a  three  folioe  of  serene-two 

words  or  under   0  S  0 

If  above  three  folico  of  serene- 
two  words,  per  folio  0  S  0 

Assignment  of  bond   OfiO 

Filing  and  entry  <^  remission  of  appeal  0  10  0 
suing  exhibits,  not  j^xn— ling  ten  folios 

eaobexhiUt  0  1  0 

If  exceeding  ton  but  not  exceeding 

twenty  OM  0 

If  exoeeding  twenty  but  not  exoeeding 

fif^^      ...      ...      ...      .7.  0  Ifi  0 

If  exoeeding  fifty   1  0  0 

Offioe  ooines  of  oraen  or  deenee.  Judged 

notes,  or  other  documents  filed  in  a 

oaose: 

If  fire  folios  ctf  serene-two  words 

or  under  0  S  8 

If  exoeeding  fire  folios  of  seveoty- 

two  wor^  per  folio     ...  ...AOS 

Filing  every  affidarit  or  other  docoment 
broo^t  into  Court,  and  deposited  in 
tberegistfy,  not  otherwise  apeoifiedw.    0  t  t 
Taxing  ereiy  lull  of  costs : — 

If  three  folioe  of  sereoke-two  wwds 
or  onder  ...      ...      ...      ...   0  J  • 

Tf  nrnnndinr  thmn  folioit  nf  sflTfwtj 
fewovorw: 
When  taxed  as  between  pare 

and  party,  par  folio        ...  0  0  Q 
When  taxed  as  between  pno* 
titioner  and  dieti^  per  folio   0  1  0 
Offioe  0017  <^  *iU  under  mI  of  the 
Conrt: 

Id  addition  to  feeeof  the oflleooonr 

of  the  Witt.   "   1  0  • 

Commissioner  of  the  Cooit  for  adminls. 

tering  oaths  to  eatdk  dep<ment       ...  0  1' 
Examiner  appointed  to  take  d^rasitioDS 
under  a  comnussiim  for  examination  of 
witnesses  for  each  day's  attendance^ 
besidee  trareUing  ej^eniss  3  3  0 


Digitized  by 


Vol.  XXVII.] 


15 


FEES 

TO   BE  TAKKN  BT 

OFFICERS  OF  THE  COUNTY  COURTS 

/*  retpect  <ff  Burinag  under  the  Act. 
The  same  Fees  m  in  oase  ttf  a  Plaint  ttxc  a  nun  of  £30. 


FEES 

TO  BE  TAKEN  FOB  THEIB  OVm  USE 

BT  THE 

PROCTORS,  SOLICITORS,  AND  ATTORNIES, 

Praetinng  nt  the  Court  of  Probate 
IN  CONTENTIOUS  BUSINESS. 


£.  t.  d. 

CitetioD  inohiding  pnedpe    0   7  0 

Citatticin  to  8M  pmnnnrimffli,  indnditig 

prndpe   0    7  6 

Gertiflnta  of  aervioe   0    S  0 

SnbpoenK  aA  teBtificandom    0    6  0 

Bobpcenft  duces  teonm,  or  to  bring  id  a 
mpt,  it  fiv%  fidioB  tS  wvanty-two 

woraa;  or  under   0   S  0 

If  azoeeding  five  folio*,  per  folio    0  10 
Writ  of  sttMclinienty  inolading  pmdpe    0   7  8 
Writ  of  leqiiestntiotL,  inclndiDg  pnBcipe    0    7  6 
SerrioB  of  citation  or  snbpoBD*,  if  within 
two  miloB  of  the  pUoe  of  bumnen  of 
the  prwtiUoner  or  of  the  person  em- 

llmml  to  effwt  the  eerrioe   0   6  0 

a  b^ond  tint  dlitaiioe  and  not 
exeeeding  toi  mile^  for  ereiy 

mile  one  wny    0   1  0 

Affidavit  of  aervice,  if  three  foUoa  of 

n*en^-two  words  or  asder   0    6  0 

If  ftbora,  for  every  folio,  inolnding  copy  0  14 
In  CMea  in  which  the  penon  to  be  Mrred 
dttJlftToid  servioe,  or  sball  reride  be- 
yond thejuriKlictioD,  except  in  So»i* 
uadaadbelMidiftmmtobeallowadfor 
Mrviee  aooording  toihe  oinminitUKeB. 


/nilnKlwM. 


£.  t.  d. 


InatmotMnu  for  dtfttion,  for  pleading*, 
for  inteirogatoriee,  for  i^eual  affida< 

Tito,  or  for  iuTentoriee    0   0  8 

IMtto  to  defend  mit    0   0  8 

Ditto  for  brief,  or  case  for  hearing     0  13  4 

Pleadmgi  and  Copia. 

Drawing  and  eogrosring  dadarataon,  if 
ten  folios  of  eeventy-two  words  or 

onder  10  0 

If  etoeeding  ten  folios,  for  every 

addtttoDaf  folio  0  14 

Drawing  and  engrondng  pleas,  rapltcs- 
tions,  and  other  pleadrnga,  if  ten  foUos 
of  saven^-two  words  or  under       ...    1    0  0 
If  exceeding  ten  folios,  for  eveiy 

additional  folio   0  14 

Copies  of  declaration  w  pleas  to  file,  at 

per  folio  of  sevenfy-two  words       ...   0   0  4 
Drawing  the  latoe,  if  llftean  folios^  of 
seventy 'two  words  or  under,  Induing 

oopy  0  10  0 

If  exceeding  fifteen  folio^  per  ^- 
clodii^  oopy  ...      ••.  ^008 
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COURT  OF  PROBATE. 


[Knr  Sum 


j6.  •.  d. 

Ei^pvanDg  noord  to  file,  at  per  foUo  of 
80TeDty-two  words    ...      ...  0   0  6 

AU  ooptes  OQ  parohment,  per  folio  of 
aeventy'two  words,  inolading  the 
parohment    0    0  6 

Dimwing  luid  eogrosdn^  demairer,  in- 
dnnvo  of  the  itatamoDt  of  ukj  matter 
vt  law,  to  be  argued,  for  tea  fblioe  of 
serentj-two  worda  or  nndar   0  10  0 

If  ezoeediog  ten  folioa  of  aeven^two 
words,  per  folio   0   1  0 

Copy  to  me,  at  per  folio  of  Beventy-two 
words   ».    0   0  4 

Oopj  of  the  isBiie      demnrrer,  at'per 

-  nuo  of  leTCn^-two  words   0   0  4 

Drawiiig  and  eDgroariiiff  ^leoial  oaia^  or 
case  for  motim,  par  folu  of  aerenty- 
two  words   0  14 

Drawing  bill  of  ooats  and  oopy  for  taxa- 
tion, per  folio  of  seventy- two  words...   0  10 

Ot^  lor  tlia  adrnw  pai^>  per  folio  of 
Borenty-two  words  0   0  4 

Dmwing  any  instromeut  to  bo  filed  in  or 
issued  by  the  Registry  for  which  no 
oUier  fee  is  herein  allowed,  and  for 
&ir  oopy  to  be  filed  or  isauad,  per 
fblio  <tf  seventy-two  words   0   1  4 

AH  oeoenaiy  notioee,  if  three  folioa 
or  nndo-,  inolariTO  t^oopy  and  serrioe   0   5  0 

IS  exceeding  three  folio^  fat  erery  addi- 
tional foho   0   1  0 

In  all  oases  where  aerrke  of  a  notice  is 
neoeaeaiy  beyond  two  ndlea  of  the 
place  of  bomness  of  the  pnotitiooer, 
tiie  same  fee  aa  npai  tiie  sernoe  of  a 
Station. 

Copy  of  Bummona  or  order  ctf  the  Judge, 
and  sarrioe   0   5  0 

Attondanoe  to  search  fin-  appearance  to 

utation,  or  snbpcenatobnng  in  scripts  0  6  8 
For  attendance  on  oounael  with  brief, 

when  tiie  fee  to  counsel  ia  one  guinea  0  8  4 
When  the  foe  to  oonnsel  exooeoa  one 

gainea  and  is  under  five  goineaa    ...   0   8  8 
When  the  foe  it  five  goiiwBS  and  up- 
wards  0  13 

Atteodanoe  on  consultation    0  18 

Attendance  on  oonferenoe      ...       ...    0  6 

AttMidanoe  in  porsoanoe  of  notice  to 

admit   0  6 

For  eveiy  hour  after  tbe  first   0  6 

Atteodanoe  on  trial  or  hearing  when 
oause  is  in  paper  and  not  tried  or 
heard,  or  on  motion  in  court        ...    0  13 

On  trial  or  hearing    1  1 

If  it  lasts  the  whole  day    2  2 

Attendance  on  taxation  eS  bill    ooats  0 
If  very  long  an  additional  fise  will 
be  allowed. 


IS 


Attendance  on  eramination  of  wttneMi 

under  a  oommisdm — 
If  in  England  or  Wali^  per  diem 

If  elsewhere  

For  all  neoessary  attendaooea  in  oham- 
bera  before  the  J ndge  or  before  a  Com- 
misdoner,  on  oouhsel,  in  the  Bogistoy, 
or  upon  tlie  adverse  parties  or  praoti* 
tioner,  ft>r  wUflh  no  other  foa  is  Aerain 
allowed  

Bri^a  amd  Cate$  for  ffearimg. 
For  drawing  same,  per  folio  stseven^- 

two  words   

For  eadi  oopy,  per  folio  of  ievattt7*two 

words  

Letters.   Kveiy  neoenuy  letter  during 

the  dependence  of  the  cause  

Term  fees  and  letters  and  meaaengen 

each  term  in  which  any  bnsineas  is 

done  ...  .„   


For  wplau 


eadifroD 


Coiuaaof  same  if  reqnfattd  eaolifrom 

Drawing  spedal  affidavits^  par  fiilio  tii 
sevens-two  words,  and  oopy  for  the 

Court  

Conunon  affidavit,  if  five  folioa  or  onder, 
including   copy  for  the  Court  or 


If  above  five  folios^  per  folio  Indnding 
oopy  

Defendants — 
Entering  ai^eannoe.  

Imterrogalonu. 

For  drawing  the  mia%  ai  per  fidio  of 
aeven^tnro  worda  

Copy  thoreof  to  be  defivaved  to  the  exa- 
miner and  filed,  at  per  HdUo  of  ■eventy- 
two  words   

Oopiet  c/  .Scrtptf  or  JBdiMU. 

For  evaiy  plain  oopy  of  a  Baript,aUbit, 
or  other  Instrument  filed  m  the  Be- 
gistry,  per  fcdio  of  seventy-two  words 

If  tiiB  same  or  any  part  thereof  are  re- 
quired to  be  joiiofae  ifaw'/e,  in  addi- 
tion to  the  above  per  iidio  of  amnty- 
two  word*   


0  e  « 

0  1  • 

0  0  4 

0  8  4 


OU  I 

1  1  I 

lo 

8    8  0 

0  10  0 
to 

1  0  0 


0  1  i 

0  6  8 

0  1  * 

0  6  8 

0  1  « 

0  0  « 

0  0  < 

0  0  3 


.  If  in  any  Court  or  Contentious  Boaness  it  AoM 
become  neoeMafy  for  Proctors,  Solidtoi^  or  AI- 
tomies  to  transact  any  bustneM  for  which  no  fee 
ia  berMU  medfied,  andi  fee  diall  be  taken  by  thM 
as  would  be  allowed  for  aimOar  boaineas  done  ia 
the  Ooarta  of  Ooauaon  I«w  and  Eqw^,  m  the 
oaaamay  be. 
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FEES 

TO  BB  TAKEN  FOB  THE  USE  OF  OTHER  FEBSONS 

BY  THE 

PROCTORS,  SOLICITORS,  AND  ATTORNIES, 

Practising  in  the  Court  of  Probate 
IN  CONTENTIOUS  BUSINESS. 


/.  *.  d. 

CrtumTi  Gferib*  Ftm. 

Not  to  flxoaed  aa  ander : 

Upon  a  fee  to  otnuuel  under  S  guineu  0   2  0 

6  gabiMM  Mid  under  10  goineM  0    5  0 

)  0  gnineM  and  nodw  SO  goineaa  0  10  0 

20  goioeat  and  onder  80  guineaa  0  16  0 

SOgflfaMaaandiindarSOgidDeai  10  0 
<0  gninoaa  and  npmrda— at  per 

cent,  on  Um  fee  paid   2  10  0 

Od  eonmltatioiH : 

Samor'idetk       „   0   7  6 

Jimior'a  olerk       ...    0    2  6 

Od  geoenl  retainer    0  10  6 

On  oommon  retuoer    0    2  6 

On  oonftmoe   0   5  0 


MfcaW  Expense*. 

ABowanoe  to  iritaMMee,  indoding  tbetr 
bonn)  and  lodging,  aa  between  part^ 
and  party: 

Common  witneaai,  mcli  as  laboor* 
■i^  jonnMjDMDt  to.  to, : 
Brendeot  witbin  fire  milei  of 
tba  General  Poet  Office,  per 

diem   0   5  0 

If  beyond  tint  dietaoos,  per 

diem    0    7  6 

Macter  tradesmen,  yeomen,  fkrm- 

If  nridnt  within  ftn  milet  of 
the  Qeneral  Poet  OfBoe,  per 
diem  0  10  0 

If  rarident  beyond  that  dia- 

taaoe,  per  diem    0  IS  0 

Aantiona—  mid  aooonatanti: 

If  raddeiit  witUn  tn  miki  of 
the  Oeneral  Poet  Office,  per 
dim   110 

li  nndent  beyond  tbat  dli- 
taooe,  per  diem    2  2  0 


£.  t.  d. 

Profewonal  men,  indnding  nota- 
riee,  eogineen,  and  aorveyon^ 
Ac : 

If  reddent  within  five  mika  of 
the  General  Fort  Office,  per 

dkm   110 

If  reddent  beyond  that  dia- 

tanee^  per  diem    S   8  0 

CSerki  to  atlMiiiee  or  otbeci : 
If  MddoBt  witUa  five  milaa 
the  Geneial  FMt  Offioa,  par 

diem  0  10  6 

If  rendent  b^ond  that  dla< 

tanoe,  per  dtem    110 

Eaqairea,  biuikera,  merohanti,  and 

gentlemen,  per  diem    110 

Fetnalea  aooording  toatation  in  Hfe : 

If  rendent  within  fire  milea   0   S  0 
<a  the  OeoMnl  Put  Offioe>,  >  to 
pM-diMn,fW)m    0  10  0 

If  rendent  beyond  that  dii-       J  ^ 
taaoe,  per  diem,  from     ...   j   ^  ^ 

Polioe  inipeotor : 

If  rendent  witbin  five  milai  of 
the  General  Port  Office,  per 
diem  0  .7  6 

If  reeidrat  beyond  that  dis- 
tance, per  diem    ...      ...   0  10  0 

Polioe  oonBtable: 

If  TMident  within  fin  mOei  of 
the  Oeneral  Port  Offloe,  per 
diem  0   5  0 

If  naident  beywd  that  di» 
tance,  per  diem    0   7  6 

The  tiaToUing  expenaea  of  witaemsawill  be  allowed 
aooording  to  the  mm  reaaonably  and  aotnaJly 
paid;  but  in  no  ease  will  than  be  an  aHowanoa 
for  aodi  eapeoses  more  than  Is.  per  oiile  on* 
way. 


Vsw  BmtB,  XXVII.— Fboute. 
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[New  Suiii 


ETJLES,  OEDEBS,  AND  INSTRUOTIONS 

VOR  THE 

REGISTRARS  OF  THE  PRINCIPAL  REGISTRY 

OF 

THE  COURT  OF  PROBATE, 

IN  RESPECT  OF 

NON.CONTENTIOUS  BUSINESa 


NON-CONTENTIOUS  BUSINESS  ahaU 
include  all  Common  Form  business  as  defined 
hj  the  Act,  ud  the  wanung  ot  Otveata.  \ 


1.  Application  for  PnbaU  or  LOUn  of  Ad- 
mmiitration.m^  be  made  at  the  Pmu^Ml 
Bristly  in  all  Cases. 

S.  For  the  present  saohapnlicationflain  to  be 
made  thzongh  a  proctor,  aoucitor,  or  attomej. 

3.  In  no  case  should  the  Begistrara  allow 
the  Probate  or  Administration  to  issue  until 
all  the  inquiriea  which  they  may  aee  fit  to 
fiutitQte  have  been  annrered  to  their  aatis&o* 
tion.  Hie  BenstniB  are^  notwithstanding,  to 
afford  as  great  facility  for  the  obUdning  ^jranto 
ot  Probate  or  Admimitnlaon  a«  is  consistent 
with  a  due  ngaid  to  the  prBrentum  oi  earn 
vciaaA. 


A$  to  ProbaU  of  WiXU  and  GodieHs  and  LeOen 
of  Admmittraiion,  with  the  WiUJor  Will 
and  Codidlt]  annexed,  where  the  WiUa  and 
Codidlt  or  the  Codiciu  only  an  daUd  after 
31«t  December  1837. 

4.  If  there  be  no  attestation  eUuuw  to  ft  WiU 
Resented  for  Probate,  if  the  attestation 
cknse  thereto  be  insnffldenl^  the  Begistraxs 


must  require  an  affidavit  from  at  least  one  cl 
the  subscribing  wknessei^  if  either  of  them  are 
living  to  ptore  that  the  pnnriBiMU  of  1  Yic^ 
c.  S6.  B.  9.  and  Ifi  &  16  VicL  S4,  in  nCemee 
to  tlie  ezecation  at  the  Will  wen  in  &ct  oon- 
I^ied  with;  and  mch  affidavit  mnst  be  en- 
grossed  and  form  part  of  the  Probate,  ao  that 
the  same  may  be  a  pofect  docoment  <m  A* 
iace  of  it 

5.  If  on  pernsing  the  affidavit  it  appear 
that  the  requirements  of  the  statute  were  oot 
ocmrptied  wkh,  the  Begistzan  must  v^nn 
ftoDatOb 

6.  If  on  perusing  the  affidavit  or  affidavits 
setting  forth  the  fiwcts  of  the  case,  it  ^>pcv 
dottbtfhl  whether  the  Will  has  been  duly  exe- 
cuted^ the  Begistran  may  requin  the  paitiei 
to  bring  the  matter  b&ne  the  Judge  <n 
motion. 

7.  If  both  the  subsciibi]^  witnesses  en 
dead,  or  if  from  other  ciicnmsUnoeB  no  affida- 
vit cm  be  obtained  from  eithw  of  thein,  resort 
most  be  had  to  other  persons  (if  any)  who  may 
have  been  present  at  tho  executiim  <^  the 
Will:  bat  if  no  affidavit  ot  any  such  other 
person  can  be  obtained,  in  order  to  Probate 
evidence  on  affidavit  must  be  procnied  oi  that 
&ct  and  of  the  handwriting  of  the  Bubsciilniw 
witnesses,  and  also  <tf  any  aicomstances  wfaiw 
WAj  taise  a  {nesunvtioii  in  &toui  (rf  the  dm 
execution  d  the  WuL 

&  Interlineations  andaltgratigpi  aw  hCTiM 
nnlesa  they  existed  in  the  Wm  at  the  time  of 
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il«exeeiiti(m,  OTif  made  afterwards  unless  th^ 
Iwfe  been  executed  and  attested  in  the  mode 
required  by  the  statute,  or  unless  they  have 
been  nndered  valid  by  the  re-ezecation  of  the 
Will,  or  by  the  sabeequent  execution  <tf  some 
Codicil  thereto. 

9.  When  interlineatioiw  or  altenticnu  appear 
inthel/rai  (nidesi  dnlyueeuted  or  dniyao- 
fionuted  fiff  bythe  att«atati(m  cSanse),  an  amdar 
Tit  or  affidavits  in  proc^  of  their  hav^  existed 
in  the  Will  before  ita  ezecotioii,  must  be  filed, 
except  when  the  alteiations  are  n^rel^  Terbal 
m  im  oi  but  small  importance,  and  ue  eri- 
denced  bj  the  ipitials  of  the  attestiiig  wit- 


16.  In  case  of  Probate  of  a  married  wo- 
man's Will  or  of  Administration  with  the  Will 
of  a  married  woman  annexed  made  by  virtue 
of  a  power,  the  poww  under  which  the  Will 
purports  to  have  been  made  must  be  specified 
m  tne  grant 


10.  In  like  manner,  erasures  uid  obliterations 
are  not  to  prevail  unisss  proved  to  have  existed 
in  the  Wul  at  the  time  of  ita  execution,  or 
miles  the  alterations  thereby  effected  in  the 
VTill  are  duly  execnted  and  attested,  or  unless 
they  have  been  rendered  valid  by  the  re^zecU" 
tion  of  the  Will,  or  l^"  die  sobsequent  exeoatdion 
ti  BtHDB  Codicil  thereta  If  no  satubcbnr 
eridenoe  is  adduced  as  to  the  time  when  snoh 
aasores  and  obliterations  were  made,  and  the 
voids  ensed  or  obliterated  be  not  entirely 
efiwed,  but  can  upon  inq>ecti<m  nS  the  paper 
be  readily  ascertained,  they  most  ibnu  part  ot 
the  Probate. 

11.  In  every  case  of  words  having  been 
ensed  which  might  have  been  of  importance^ 
an  aflldavit  sbniu  be  required. 

IS.  If  aTniloontunarefereinoetoanydeed, 
paper,  memonutdum,  or  other  document,  of 
not  a  nature  as  to  raise  a  question  whether  it 
cQght  or  oiu^t  not  to  farm  a  eonstitarat  part 
of  such  WQl,  the  production  of  sach  deed, 
Wpex,  memorandum,  or  other  document  should 
M  required,  with  a  view  to  ascertain  whether 
It  be  entitled  to  probate  ;  and  if  not  prodooed 
its  nmi-production  should  be  accounted  for. 

13.  No  deed,  paper,  memorandam,-or  other 
document  can  farm  ^uirt  of  a  Will  or  Codicil 
onleas  it  were  in  existence  at  the  time  when 
the  Will  or  Codioil  was  executed. 

14  If  any  vestigea  of  seaUng  mx  or  wafers 
or  other  ^qteamnoes  are  obsenraUe,  leading  to 
the  infsnmce  that  ai^  papu',  memcoandiun,  or 
other  document  may  nave  been  annexed  or 
attached  to  the  WiO,  they  should  be  satisbo- 
torify  aoooonted  for,  or  the  production  of  such 
m^Mr,  memorandum,  or  other  document  must 
M  required  ;  and  if  not  produced  its  non^m- 
doction  most  be  aoconnted  for. 

Ifi.  The  above  rales  and  inden  respecting 
Wills         equalty  to  Codidla^ 


Aa  16  ProbaU  ef  WilU,  OodteUt^  and  Ttikmm- 
tary  Pamm  nlaiing  to  PtmmeHyf  and  dotal 
&e  \tt  qfJanvaary  1838. 

17.  It  is  not  neceBBaiT  that  a  Will,  Codicil, 
or  Testamentaty  Paper  dated  before  tiie  Ist  of 
January  1838  should  be  attested  by  witnesses 
to  constitute  it  a  valid  disposition  of  a  testator's 
personal  property.  Although  neither  signed 
by  the  testator  nor  attested  by  witnesses,  it 
may  nevertheless  be  v^d  ;  bat  in  such  cases 
tiie  testatoi's  intention  that  it  should  operate 
as  his  Win,  Codicil,  or  Testamoitaiy  Dispo- 
ritim  most  be  {ooved  dear^  hy  drcunt* 
ataaoes. 

18.  A  Will,  Codicil,  or  Testamentair  Paper, 
signed  by  the  testator  at  the  end  of  it,  and 
attested  by  two  disinterested  witne8se6(althoa|^ 
there  be  no  chuise  of  attestatioa)  is  primdfaeU 
entitled  to  Frobata 

19.  In  cases  where  a  Will,  Codidl,  or  Testa- 
mentary Paper  is  attested  by  two  witnesses, 
such  vntneeses  are  not  required  to  haVe  been 
present  with  the  testator  at  the  same  time.  It 
IS  sufficient  if  the  testator  subscribed  his  name 
or  made  his  mark  to  it  in  tiie  presence  o^  or  pro- 
duced it  with  his  name  already  written  or  his 
mark  already  made,  to  4me  attesting  witness, 
and  afterwards  to  the  other  attesting  witness, 
provided  that  on  each  occasion  he  declared  it 
to  be  his  Will  or  Codidl,  or  otherwise  notified 
his  intention  that  it  should  operate  as  sobh, 

20.  If  the  Will,  Codicil,  or  Testamentary 
Paper  is  signed  at  the  end  of  it  by  the  testator 
but  is  unattested,  and  there  is  nothing  to  shew 
an  intention  that  it  should  be  attested  by 
witnesses,  the  affidavit  of  two  disinterested 
persons  to  prove  the  signature  to  be  of  the 
handwriting  oi  the  testator  will  be  soffioient  to 
entitle  the  paper  to  probata 

SI.  If  the  Vm,  Codioil,  or  Testamenitaiy 
Paper  is  signed  at  tiie  end  of  it  by  the  testator, 
ana  attest^  by  one  witness  only,  and  there  is 
notibing  to  shew  the  testator's  intention  that  it 
should  be  attested  by  a  second  witness,  the 
affidavit  of  one  disinterested  person  to  prove 
the  signature  to  be  of  the  Jmndwriting  of  the 
testator  will  be  soffioient  to  entitle  Hm  piq»er 
to  probate.  . 
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SS.  The  dnmniUiioe  of  •  penon  being 
named  ai  an  ezeontor  m  the  Wul,  Oodidl,  or 
Teatamentaxy  Paper,  or  being  intereated  as  a 
legatee  or  as  the  nnsband  or  wife  of  a  legatee 
nnder  each  Will,  Codicil,  or  Teetamentaty 
Paper,  rendered  him  incompetent  to  become  an 
attesting  witness  to  it,  so  that  if  the  name  of 
a  person  so  interested  aweais  as  that  of  a  sub- 
scribing witness  to  the  Will  or  Testamentary 
Paper,  the  some,  so  &r  as  regards  his  atteetar 
tion,  must  be  considered  as  unattested,  and  his 
eTidence  in  support  thereof  will  be  inadmis- 
sible, unless  he  shall  first  release  his  interest 

83.  If  an  atteetation  clanse,  at  the  word 
"  witakesses,"  appear  writtoi  at  the  foot  ai  the 
paper,  the  same  bdng  unattested,  or  if  the 
paper  purport  on  the  face  of  it  to  be  a  draft  of 
a  Will,  the  copy  of  a  Will,  or  instracti<»u  fat 
a  Will,  itnuistprtnid/acMbe  oonsidered  aa  an 
inocnn^efce  pi^ter,  and  not^  sare  nnder  special 
cixennistanoes,  eaititled  to  loobate. 

84.  Any  appearance  of  an  attempted  canoel- 
lation  of  a  paper  1^  burning  tearing  oblitera- 
tion, or  odurinae  imut  be  aeoooi^edniK 

86.  Erery  fbct  leading  to  a  pvesnrapti<m  of 
abandmimettt  or  revocation  ef  a  pq>er  on  the 
part  of  the  testatm  most  be  aoommted  tor. 

86.  Alterations  and  intedineations  made  by 
the  testator,  if  mtatiested,  are  to  be  prored  by 
an  affid&Tit  of  two  persona  to  his  handwriting. 
If  the  Bune  are  in  ute  handwriting  of  ai^  per- 
son other  than  the  testator,  it  inll  snffioe  to 
prove  by  affidavit  that  they  were  known  to 
and  approved  of  bjr  the  testator.  Proof  hj  affi- 
davit that  they  existed  in  thep^>erat  the  time 
it  was  found  in  the  repositoriee  of  the  tostator 
recentiy  after  his  death  may,  under  dream- 
stances,  suffice.  Alterations  and  interiineations 
made  since  the  31st  of  December  1837,  are 
subject  to  the  provisions  of  I  Yict  c  36. 

87.  With  nspeot  to  deeds,  papers^  mono- 
randa,  or  other  aocnm«its  mentioned  m  a  Tes- 
tamentary  Pi^per,  or  appearing  to  havd  been 
annexed  or  attached  thereto,  the  for^mg 
rules,  orders,  and  instaructiona  as  to  Wills  oear- 
ing  nte  rinoe  the  31st  o<  December  1837  will 
apply. 

88.  A  WiU  made  before  the  Ist  of  January 
1836  is  emfitmed  ^  a  Codicil  duly  executed 
bearing  date  on  or  after  that  d^y. 


A$  to  Letten  <^  Admwim^ratioiL 

88.  yfbm  AdmfaiistzKtson  is  apfM  lot  by 
one  or  some  of  the  next-of-kin  only,  there 


PROBATE.  [New  Ssam 

another  or  other  n«rt-of -kin  eqnil^  «• 
thereto^  tlwBegistnn  may  letnuniinal 
affidavit  or  statatny  dadaiation 
soeh  api4iattiaii  uur  bean  g^ven  ts  ndi 

ether  next-of-kin. 

30.  Limited  Adminigtratioiu  are  not  to  1m 
granted  onlees  every  person  entitled  to  tlw 
eeneFsl  grant  has  consented  or  renounced,  w 
has  been  dted  and  &iled  to*  sppeutf  eiOBpt 
under  the  direction  of  the  Judge. 

31.  Whenever  the  Court  under  sect  73.  a{h 
points  an  A  ^itpiniitratnr  other  t>um  the  pbomb 
who  prior  to  the  Act  would  have  been  entiUtd 
to  Ute  ipan^  the  same  is  to  be  made  pbialr  to 
wpear  in  tliia  oatii  at  the  adniinistiator,in  the 
uettus  (tf  Adminisfeiatioii,  and  in  ve  AA* 
■unistfatioD  BnuL 

38,  The  Begistnra  aze  to  take  care  (aa  te  « 
possible)  that  the  snretise  to  Admiurtntioa 
Bonds  are  rsspomahle  p«BO» 

33.  In  aD  cases  when  (kanta  of  Admiiiis- 
tration  are  made  far  the  use  and  benefit  of 
minora,  the  administrates  are  reqoired  to  ex- 
hibit a  dedazation  on  oath  of  tne  peaenal 
estate  snd  e&eta  at  thedeeeaaed,  excqit  when 
the  effects  are  sworn  nnder  twenQr  poands^  or 
where  the  administxators  are  tke  goaidians 
appointed  by  the  Hi^  Court  of  Chancery,  or 
an  the  testamentary  guardians  of  the  minon ; 
and  in  all  eases  of  persona  dted,  but  not  pe^ 
sonally,  and  not  ^wearing,  the  administnton 
are  required  to  ezmbit  a  similar  declsntion, 
and  the  anreties  are  required  to  justify. 

34.  In  all  Administrations  of  a  ijiedal  (ha- 
racter  the  recitals  in  the  oath  and  in  the  let- 
ters <ii  AdminisbatioD  must  be  framed  in 
aoodidanoe  with  the  fiHts  of  thecaaa 

36.  Qianti  at  Administntim  wiH  eontiiinB 
to  be  made  as  hentc^ue  to  the  goardiaiHitf 
nmuas  and  in&nts,  for  the  use  awl  booeifit  of 
sudiniinoisand  inmntsduiiivthelminailif ; 
and  elediions  by  minors  of  udr  neit-of-km 
or  next  friend,  as  the  case  may  be,  to  such 
guardianship,  will  oontinoe  to  be  requited  j 
but  proxies  accepting  sadi  gaardianshqjiTilLin 
fotuebe  dispensed  with. 


0*%enU  Buim  and  Ordtn  for  Oa  JViwciprf 
JivMrara 

3fL  No  ^bate  or  Letten  of  Admiwistm- 
tion,  with  the  Will  anaezed,  ahiJl  israe  mtfl 
^fcer  the  lapse  of  seven  di^  from  iha  deatt 
of  the  deoBasednilnw  nnder  the  direction  of 
the  Jndga 
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37.  No  Letters  of  Adminirtnrticai  shall  unw 
nntfl  sfter  the  liqpae  of  foarteen  dnr  dsnfrfHu 
the  death  of  the  deceased,  uoless  unaer  the 
dinotioa  of  tlie  Jadge. 

38.  The  B^isttais  maj,  in  oases  where  they 
deem  it  necesaaiy,  require  pioot  in  addition  to 
the  oath  <tf  the  executor  or  amninistaator,  of 
the  identity  of  the  deceased,  or  of  the  psrty 
^>plying  for  the  giant. 

39.  In  every  case  where  Probate  or  Adminis- 
tration  is,  far  the  first  time,  applied  fbr  after 
the  lapse  of  three  years  from  toe  death  of  the 
deceased,  the  reason  of  tiie  delay  is  to  be  cer- 
tified to  the  Begistiars.  Should  the  certificate 
be  nnsatashctoiy  the  Segisbnixs  are  to  require 
anafiUavit* 

40i  The  oath  of  administatan,  and  of  ad- 
■dnistraton  witii  the  Will  annexed,  is  to  beso 
worded  as  to  clear  off  all  persons  hartng  a 
lOTOT  right  to  the  giaoty  and  the  giant  is  to 
shew  on  the  &oe  of  it  hem  the  ]aior  interests 
have  been  cleared  off. 

41.  The  nsaal  oath  of  administratOTS  is,  as 
well  as  that  of  executoni  and  administzatorB 
with  the  Will,  to  be  reduced  into  writing,  and 
to  be  snbecribed  and  sworn  by  them  as  an  affi- 
davit, and  then  filed  in  the  Bagistty. 

45.  Eraiy  Will  or  oopy  of  a  Will  to  whidi 
■n  exeoator  cx  a^ninistrator  with  the  Will  is 
mram  abaaid  be  maifced  by  sadi  exeoator  or 
•dmimstntor  and  bjthe  penon  before  yrhom 
he  is  swcni. 

43.  AAex  moticms  hare  been  made  before 
the  Judge  in  Court  wit^  r^^aid  to  triplications 
for  Probate  and  Administration  made  at  t^ 
District  Benstries,  the  B^strars  are,  unless 
the  Judge  ehaU' otherwise  direct,  to  return  to 
the  District  Begistmrs  the  original  papers  and 
docoments,  wiuk  the  directions  <d  the  Judge 
thereon. 

44.  Papers  and  other  documents  may  be 
tnuismittod  l^'  the  B^jistran  of  the  Prindpal 
Begistoy  to  the  District  Begistrara  through  the 
Post  Office.  Such  letters  or  packets  are  to  be 
superscribed  with  t^e  Words,  "  On  Her  Ma- 
jesty's Serrioe,"  and  may  be  registered,  if 
tbo^^t  necessaiy. 

46.  In  the  case  of  persons  residing  out  of 
England,  Administrations  with  the  Will  an- 
nexed, and  Administrations,  maybe  nantedto 
tbeirattoruOT,  acting  under  a  power  of  attorney 
duly  attested. 

46.  Tb»  addition  and  true  plaoe  of  abode  of 
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eray  person  making  an  affidavit  is  to  be  in- 
aetted  therein. 

47.  In  evny  affidavit  made  two  or  more 
persons,  the  names  of  the  several  peraons 
making  it  are  to  be  written  in  the  juiaL 

46.  No  affidavit  will  be  admitted  in  any 
matter  depending  in  tJie  Court  (Mf  Probate  in 
the  jmat  of  which  there  is  any  interiineatum 
or  ttcaaora 

49.  Where  ui  affidavit  is  made  by  any  per- 
son who  is  blind,  or  who,  &om  his  or  her  signa- 
ture or  ot^rwise,  appears  to  be  illiterate,  the 
Begislxar,  Conmusaioner,  or  otbtx  person  befiwe 
mom  Bueh  affidavit  h  made  it  to  state  in  the 
jurat  that  the  affidavit  was  read  in  the  nra- 
■enoe  ni  the  par^  making  the  same^  and  uiat 
■uoh  party  seemed  perfecUy  to  undentiad  tdta» 
■ami^  and  also  that  iha  said  par^  made  his  or 
her  ma^  or  wrote  his  or  her  signature,  in  the 
presence  of  the  Registrar,  Cimmisnoner,  or 
other  person  before  whom  the  affidavit  was 
made. 

50.  No  affidavit  is  to  be  deemed  snfficient 
which  has  been  sworn  before  the  party  on  whose 
behalf  the  same  is  offered,  or  before  hu  proctor, 
solicitor,  or  att<»ney,  or  brfne  a  dark  cf  hii 
proctor,  solicitor,  or  attoniey. 

61.  Proctors,  scdi<nt(HnL  and  attomies,  vnd 
tbeir  clerks  respeotivdy,  if  acting  for  any  other 
nrootori^  solicitorB,  or  attomies,  shall  be  sub- 
jert  to  tiie  roka  in  respect  of  taking  affidavite 
which  are  applicable  to  those  in  whose  stead 
they  are  acting. 

02.  A  caveat  shall  remun  in  foroe  for  the 
space  of  six  months  only,  and  then  expire  and 
be  of  no  effect ;  but  caveats  may  be  renewed 
frmn  tmw  to  tame  as  heretofore. 

63.  The  Registrars  shall,  immediately  upon 
a  caveat  being  lodged,  send  notice  thereof  to 
tJie  Begistrars  of  ai^  District  in  which  it  is 
alleged  the  deceased  redded  at  the  time  of  his 
death,  or  m  whidt  he  is  known  to  have  had  a 
fixed  place  <rf  abode  at  the  time  of  his  death. 

64.  No  caveat  shall  affect  any  grant  made  on 
the  day  on  which  the  caveat  is  entered,  unless 
notice  of  such  caveat  has  been  recraved  prior 
to  the  grant  passing  the  seal 

66.  A  caveat  shall  be  warned  at  tiie  place 
mentioned  in  it  as  the  address  of  the  person 
who  entered  it, 

66.  It  shall  be  soffident  for  the  wamii^  ai  a 
caveat  that  a  Begistnr  send  by  the  pal^ 
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a  wanung  suned  by  himself  and  dimeted  to 
the  person  who  entered  it^  at  the  addxeia  men- 
tioned in  it 

67.  Adj  person  intending  to  t^ipose  a  Orant 
of  Probate  or  Letters  of  Adminutiation  muHt 
appear,  either  personally,  or  by  his  proctor, 
BoUdtor,  or  attcnsey,  and  enter  an  appeannoB 
in  the  Principal  Kegistry.  Iliis  nue  is  to 
avply  whether  the  person  intending  to  qoipoae 
the  grant  has  w  has  not  been  prerioualy  warned 
to  a  cayeat  or  serred  with  a  citation. 

6S.  Citations  against  aU  penona  in  (jenezal, 
and  otiier  instramentB,  heretofixe  required  to 
be  serred  by  affixing  them  in  some  pnblic  plaoe, 
are  in  fotore  to  be  semd  by  the  insertion  of 
die  same  as  adTertisements  in  such  of  the  lead- 
ing morning  and  evening  papers,  and  sndi  of 
the  local  wpers,  as  the  Jadge  may  from  time 
to  time  dinct.  Such  citations  can  only  be 
allowed  to  issue  in  cases  where  there  is  an 
affidavit  to  lead  them. 

69.  The  Begiatian  are  not  to  allow  Probate 

of  the  WilL  or  AdministratioD  with  the  Will 
annexed,  <a  any  blind  person,  or  of  an^  ob- 
Tiously  illiterate  or  i^otant  person,  to  issoe, 
tmleSB  tbejr  have  prenouslr  satisfied  themselres 
that  the  sud  Will  was  read  over  to  the  deceased 
before  its  execution,  or  that  the  deoeaeed  had 
at  such  time  knowledge  of  its  contoita. 

60.  Wheuever,  subsequently  to  a  grant 
having  been  made,  the  value  of  the  personal 
estate  and  effects  of  tiie  deceased  person  is  to- 
swom  under  a  different  amount,  or  any  renun- 
dation  is  filed,  or  any  alteration  is  made  in  the 
grant,  notice  of  sncit  TMweanng,  rentuidation. 
or  alteration  is  withoot  delay  to  be  fwwarded 


Irr  the  B^istran  <rf  tbePrinc^al  Be^it7to 
au  the  Disbiet  Begiatnn. 

61.  The  Seal  is  not  to  be  affixed  to  any  Pro- 
bate or  Letters  (rf  Administration  granted  in 
Ireland,  so  as  to  give  operation  thereto  ae  if  the 
fpuot  had  been  made  hy  the  Court  <tf  Probsts 
m  Ikigland,  unless  suoa  Fiobato  or  Adminis- 
tntion  be  dnly  stanqied  in  respect  of  the  per 
Bonal  estate  and  effects  of  which  the  deeeuad 
died  poaseBsed  in  Eiif^d,  and  unless  tbesune 
appear  from  a  stamp  aa  the  Probate  or  Letten 
<H  AdministratitHi  sipresBly  doioting  the  buhl 
or  unless  the  same  wpear  from  a  Gertificste  or 
tlie  Oommiseiwieni «  Inland  Bevenne  a  their 
pn^>eT  officer. 

62.  In  all  cases  where  applicati<ni  is  mad* 
for  Letters  of  Administration  (either  with  or 
without  a  Will  annexed)  of  Uie  goods  of  a 
bastard  dying  a  bachelor,  or  a  spuister,  cfr  t 
widower,  or  widow,  without  issue,  or  of  a  per- 
son dyiiw  without  known  rdaUon,  noHce  of 
suoh  ^pfication  is  to  be  given  to  Her  Majeri?*s 
Ftoenntor  Oeneial,  in  order  that  he  vm,j  de- 
termine whether  it  win  be  erpedioat  to  inter 
fiere  on  the  part  of  the  Grown  ;  save  snd  ex- 
cept that  when  the  deceased  is  donudled  withm 
the  Dudn'  of  Lancastei^  notice  is  to  be  given 
to  the  Solidtor  for  the  Dochy  in  Loudtnt ;  sud 
no  g^ant  is  to  be  issued  until  that  officer  hu 
sigmfied  the  course  it  will  be  proper  to  take 
under  the  ciicumstanoes  of  each  particular  cssa 

63.  The  Becisttan  are  to  take  caie  that  the 
copies  of  Wim  to  be  annexed  to  the  Probate 
or  Letters  of  Administration  are  &iriy  sad 
properly  written  in  the  engroaaing  hand  bae- 
tofme  in  use  in  the  PrMt^tive  Court,  and  are 
to  ngeot  thoee  lAich  an  othwwiaa 


Digitized  by 


r 


ri>i.XZTII.}  23 


FORMS 

OF  DTSTBUMENTS  TO  BE  ADOPTED  IN  THE  FBINGIPAL  BEGI8TBY  OF 
THE  OOUBT  OF  PROSATE,  AS  KEABLT  AS  THE  dBODMSTANGES 
OF  BACH  GASE  WILL  ALLOW. 


No.  1.— Notice  itf  the  Sidrpt^  a  OamUiitAePrimeijpaiJUgit^ 

to  tlw  Bcgutnr  of  UwDiitriot  Begirt^  of  Her  Uqerty't  Oonrt  of  Probate. 

Ton  are  raqneitod  to  Uke  uotioe,  Oat  m  Ovntt  haa  beeo  anUnd  in  tikii  SqgMty  of  tlw  fidlowing 
tnoor  [tetoutlke  Cawtat  atfuU  ImgA], 
Ihit  di^of  18  . 

(Signed)  C.2>. 

Begktrar. 

lX9.i^4ffidQmtiifattatiitg  TTtlMM  tn  proof  of  tht  thte  ^Btoutkm  of  a  WiU  tr  CodieS  dated  oAer 

Slit  Ikeember  1837. 

In  Her  Majee^B  Court  of  Probate.   The  Piinoipal  BcgiRttj. 
In  ibe  gooda  of  ^.A  dooeaaad. 
I  CD.  of  in  tbe  oonntjr  of  make  oatb  {or  eolemnlj  affirm],  that  I 

ainoMftf  therobaoiiUDgwitaMHeB  totbe  uwt  WiUandTMtatneQt  [or  CodioU,  aethe  eaienaybt,]  of  the 
■aid  CD.,  late  of  in  the  county  of  deoeaaed,  the  nid  Will  [or  CodioUJ  being 

■aw  bereanto  annexed,  bearing  date  ,  and  tiiafe  the  Mid  Taitator  anooted  m&i 

WiD  [or  Codicil]  on  the  day  <^  the  data  flMveo^  hy  rigaii^  hie  iMine  at  the  foot  or  end  (hereof  [or  in 
the  teetimoninm  danae  thereof  or  ia  the  attestation  dUoae  thneto,  as  the  caae  mc^  be],  aa  the  aama  now 
^Mara  tbere^m,  in  the  preaenoe  of  me  and  of  the  other  aubacribed  witneat  thereto,  both  of 

nebeing  preaent  at  the  nime  time^  and  we  thenopim  atteated  and  aobBaribed  the  nud  Will  [or  Codidl] 
ia  flu  praaenoa  of  the  Mud  (eatatoi; 

(Sjgoed)  C.J>. 

Swoni  at  on  the  d^  at  18   ,  befora  me  [pemm  mtUtoriaed 

to  admimtttr  oaAa  under  (Ae  Adi\. 

K.B. — If  die  rignatnra  ia  intettimoninm  dadae  orattaatatlondanaB,  it  rnnat  be  ahswn  in  the  affidavit 
that  the  teatator  mlly  Intended  the  maue  aa  hia  final  rignatimt  to  hia  will. 


No.  Z.—40davUfor  the  CommueioHere  i^Imlimd  Jteveiine.—Por  JEveeaton. 

In  HarU^ea^s  Court  of  Probata.   The  Principal  Begiatty. 

InUHgoadaaf  A.A  daeeaaed. 

The  day  of  Id  . 

I  CD.  of  (')  make  oath  [or  aolenuily  affirm],  that  I  am  one  of  the  ezeoaton  [or  the 

executor]  named  in  the  last  Will  and  Teatament  (■)  of  the  nidA^.,  late  of  deoeaaed;  that 

the  aud  deoeaaed  died  on  or  aboot  the  day  of  in  the  year  of  onr  Lord  One 

thowad  hundred  and  at  O  ,  and  that,  the  peraonal  eatate  and  effecta 

of  the  aaid  deoeaaed,  whidi  ha  any  way  died  poasessed  of  or  entitled  to,  ud  fiw  or  in  reject  of  whioh  a 


(1)  Inaert  tbe  names,  readenoa^  and  tttlai^  or  profawion  of  the  peiwna  making  Hm  affidavit 

O  Iii"BrtOodkdla,ifany. 

n  Liaartplaoe<tf  death,  or  aet  fbrfh  the  reason  lAy  the  auae  oannot  be  fbmiohod. 
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Probato  of  the  Mid  Will  u  to  begnoied,  axdlmdve     what  the  «id  decoMsd  m  ban 

been  poneMed  of  or  eotitled  to  aa  a  tnutoe  for  any  oth«r  penon  or  porwDS,  and  not  beodBcbB;  [^f  «qi 
leatmokU  imm*  davae  No,  1.  hvton  indotted\  and  withont  deducting  any^tii^  on  aooooat  of  tha  debM 
doe  and  o»ing£rom  the  nid  daoeaaed,  an  under  the  Tslne  of  ponnda,  to  tiiebMttf 

knovladg«^  infinmation,  uid  beUef  [1/ no  ZeawAoUt  irnmi  dame  No.  2.  Adfvm  tNdoned}. 

(Signed)  CD. 

Sirom  at  on  the  day  of  bafne  me  [pemm  nuAvrimi 

to  admimiater  oaOu  miuhr  the  Act. 

ICB.— FOrou  fiv  Uw  two  leaaehold  claoKi  to  be  printed  on  flw  back  ctf  the  aSdavit. 


No.  89.—AJtdttgUfortheCommimio»eni^ImUmdBnem»».~ForAdm^  WUl  mntxrd' 

InHvUj^y'iConrtof  FMbate.  The  Frim^  BagWiy. 
In  the  gooda  oiAJ.  deneMed 

1»M  dayof  18  . 

T  C.2>.  of  (■)  the  pax^  ^ilying  for  AdmfatiatrmtioD  vith  the  WSi  (*)  annexed  of  the  psral 

fletate  and  eflbeta  «tA.B.,  lata  of  deoaaaed.  Bake  oath  [or  aoleowlT  affinn],  tiiat  tbai^ 

daeaaeed  died  on  or  about  the  day  of  one  tbonaana  hmdnd 

and  at(*)  ,  and  that  the  pevacmal  eatate  and  eflteta  of  the  nid  deoeaaed,  which  fa* 

any  wn  died  poaaemd  of  w  entitied  to,  and  for  or  in  reqtect  of  vbioh  Lrttan  of  Admini^ration  with 
thoim  win  (*;aanexedH«  to  be  gnuited,exoloave  of  what  the  nid  daoeaaed  may  have  been  pommI 
of  or  entitled  to  aa  a  iruatee  for  any  other  pereon  or  peraotu,  and  not  beuAdaUy  Zeoadwdi  wnH 
eUmm  No.  1.  Aencm  imdonedl,  and  wititont  dadaetii^  anything  on  aooonnt  (tf  the  dabtn  dne  and  owing 
from  the  aud  deceaaed,  are  under  the  vdne  of  poonde,  to  the  beat  of  n^  knowledge^  infet^ 

mation,  and  belief  [tf  m  UatAoldt  itmet  damat  No.  2.  hereon  imdoned]. 

(Stgued)  CD. 

Sworn  at  on  tiw  day  of  hdon  me  Ipermm  auAoTimd 

to  admimiittr  oaAt  inwfar  th$  Aa'] 

K.By—ninna  for  the  two  leaaeb«dd  olanaea  to  be  printed  at  iht  back  of  die  aAdavlL 


(')  Inaeri  the  namea,  raaidiDoa^  and  titia^  or  proftnniwiacftha  penona  making  the  attdawit. 
(>)  Inaeri  CedtdK  if  any. 

(*)  InHnitheplaeecfdeathf  oraatforihthanaionirivthaMafiiuatbsfcmiAed. 


Na  8  h.—JgdarUfir  tU  Oommimimttn  iflmbrnd  JImmw.— Ar  JdaunAMri. 

InHerM^y'aCoaitofFrafaatB.  The  Prindpal  Sv^*?- 

ht  the  good!  a£A^,  daoeaaed. 

The  day  of  16  . 

I  CD.  of  (I)  the  party  applying  tix  Lettan  of  Adminiafaatiwi  of  the  penonal  eafata 

andeAotaof  the  aaid         lata  of  make  oaUt  [or  aolemnly  affirm]  and  say  asMlows: 

niai  the  niddeoaaaed  died  on  or  about  the  day  of  one  thouaand 

hundred  and  at  ^  ,  and  that  the  pemnal  estate  and  effeote  of  the  aud  deceaaed 

whiidi  he  any  way  died  poaaeoood  at  or  entitled  to,  and  for  or  in  reapeot  of  whidi  Latter^  Ad- 

miniatration  are  to  be  granted,  ezdoaive  <rf  what  the  aaid  deoeaaed  nwy  bare  been  nowoaeed  of  or  entitled 
to  aa  a  tmatee  for  any  other  petaia  and  persona,  and  not  benefldally  [if  ItaoduMde  wMertdaamNo.  L 


(')  Inaert  the  namai^  rendenoe^  titlea  or  profeeaion  of  the  persona  making  the  afBdafit. 
j*)  Inaert  plaoe  of  dei^  or  eet  fiwtii  the  reaaon  why  the  aame  cannot  be  fumiBbed. 


J^rmtf  leatAotd  Ctamae No.  I. 

'*  Lidii^nffthe  TinaanlmH  &tala  or  Brtatea  for  yean  of  «ha  aaid  deceaasd,  lAatiiar  ahnlnta  at  drier- 
minaUe  <mftfife  or  fiTaB." 

Rm  ofLMtAdd  OkmoNo.  S. 

"And  I  Tor  we}  lastly  make  oath,  that  the  aaid  deoeaaed waa  not  pOMBwed  oTor  airiitlad  to  aaykaoa- 

hold  eatate  or  eetatea  for  years,  whether  absolute  or  detenniniJBle  on  a  lifo  or  live^  to  tiie  beat  of  mj 
{fir  oar]  knowledge  infinmatioii,  and  bdia£" 
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AmmMorM^LaodviOoaidtdaotinga&raiiDg  onaoooont  ttf  Ow  cUbta  dm  and  owing  from  ibe  mM 
dMCHBd.  an  under  Um  nine  of  [loanda,  to  tlw  bert  afm  knowledge,  inromiKtion,  and 

(OgnMl}  C.i7. 

Sworn  at  tm  the  day  of  Uiote  bm  [Mrm  awftirfaftl »  arfwwMiili' 

oatkttmderAeAet}. 

N3.— Fuma  fcr  die  two  kaaehold  daoaeB  to  ba  printed  at  tfw  badk  of  the  afiUaTit. 


Na  i.—Oatkfor  Sxenitor. 

Li  Her  Mi^eBty'iOoort  of  Probate.   Die  Frindpai  B^giataty. 
b  th*  goods  <^X£,  deoeased. 
ICD.ot  in  tbe  ocmn^  of  make  oath  and  nj  [or  Mkianlj  affirm],  that  I  beliare  this 

p^o-  writing  (m*  tfaeee  paper  writiiwi]  hereto  annwd  to  oontMn  the  trae  and  original  laat  WOl  and  Tea- 
tMtf  or  last  Win  and  Testament  witti  Codicils]  of  A.B.  late  of  in  the  ooouty  of 

dsosseed,  and  that  I  am  the  sole  exeentor  [or  one  of  the  exeoators]  thwsin  named  [or  ezeoator  aooording 
to  the  tenoor  thereof,  exeontor  darinr  life,  ezeoatrix  dcring  widowhood,  oroitht  com  May  fte,]  and  that! 
mU  &ithfii%  administer  the  perBcmal  estate  and  eSbota  of  the  said  Testator  by  payii^  his  jost  debts  and 
wlMadea  eontuned  in  his  Will  [or  Will  and  CodioitB],  so  &r  as  the  same  diall  thereto 

"KtoMaadthekw  bind  me ;  that  I  will  exhibit  an  inTsntoiyt  and  raider  an  aoooont  of  my  exoontondiip^ 
nMnererreqQitedbTlawsotodo;  that  the  testator  died  at  intiwoonatyof 

day  of  18   ;  and  that  the  wbola  of  Oe  penonal  ertat*  and  efibots  of  the 

wd  Testator  does  not  amount  in  valna  to  the  sum  of  ponnd^  to  the  beet  of  my  [or  onrj 

knowlodge^  mfinmation,  and  beHel 

(ffigned)  CD. 

Swoniat  thia  day  of  18   ,  befive  me^  £^ 

Eacb  Tastamentaiy  P^isr  to  bo  matked     the  peiKnu  iwora  and  tha  psswn  admlniataring  &•  oath. 


No.  6.~Oaih/orAiimim»lraton  with  WUl. 

In  ^rlligfle^'aOoart  of  Probate.   The  Prinoipal  Bepsby. 
In  fhegoodaof  it.A.  daoeaaed. 
I  CD.  of  in  the  ooont^  of  make  oath  and  say  [or  solemnly  affirm],  that  I  beliere  thia 

paper  writing  [or  Uiese  paper  wntings]  hereaoto  annexed  to  contain  the  troe  and  original  last  Will  and 
TBstament  [or  last  Will  uid  Testament  with  -  Codidls]  of  A  .B.  late  of  in  the  ooanty  of 
deceased)  and  that  the  executor  theron  named  is  dead  without  baring  taken  probate  thereof  [or  at&e 
/ad  Mn^ieLaiid  that  lantthensidnaiy  legatee  in  trust  named  thereio  [orMtU/aet  may  Ae],  and  that 
I  wiM  flsithlwlr  admiaiater  tha  personal  estate  and  afecta  cif  tiia  saiddeoMsedaooOTding  to  Uie  tenour  trf 
Us  Will  [or  WiQ  and  Codiailsl  by  paying  his  just  debto  and  the  lenudes  oontuned  in  his  Vm.  {or 

^raiand  Oodioili],  anddiatrint^kg  Uie  reodue  of  his  estate  aoooroW  to  law;  that  I  will  exhibit 

aa  inTeotwy  and  nndar  an  acooant  of  my  administration  wheneTet  reqoired  br  law  so  to  do ;  that  the 
testator  died  at  on  the  day  of  18   ;  and  that  tbo  whide  of  the  personal 

estate  and  eflbcta  of  the  said  deoeased  does  not  amooat  in  nine  to  tiie  sum  of  pmmds^  to 

the  best  of  my  knowledge^  information,  and  beli^. 

(ffigned)  CD. 

Sworn  at  this  day  of  18   ,  before  me, 

Badi  Teatamentary  Fifter  to  bo  marked  by  the  penons  swora  and  the  person  administering  the  oatiL 


No.  6.— Oath  for  AdmMtlrttiors, 

Xq  Her  H^esty's  Coort  of  Probate.   The  Principal  B^istry. 
In  the  goods  of  A.B,  deoeaaed. 
I  CD.  at  in  the  ooanty  of  make  oath  and  say  [or  aoleioBW  aSknn]>  that 

AJB.  late  of  deoeased,  died  a  badnlor,  wHhont  parenlii  laotber  or  Mar,  nnok  «{ unk} 

New  Bniia,  XXTII.— Pbomtb.  d 
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or  nieoe^  and  intortata,  and  fliai  I  un  ti^  Iftwfbl  ooo^-genDaa  and  ons  of  the  naxt-of-kin  of  tin  aid 
deoea«sd  Ukit  mtut  U  aUertd  m  aceordamee  mtk  the  drctuutaHett  t^Ae  earn]  ;  Uiat  I  will  bithfiiUjid- 
miniater  the  pancmal  estate  aod  eSeota  of  Uie  aud  deoaaeed,  by  pajriag  hie  joifc  debti^  and  lUitrilnfiig 
the  rendoe  of  hia  eatate  aooordinff  to  law ;  that  I  will  ezhitnt  an  iDTentorr  and  render  an  aooont  cf  «f 
adm^uitntiim  whaocTw  repaired  law  ao  to  do;  that  the  aaid  deoeaaed  died  at  « 
tiw  dur  of  18   ;  BDd  that  the  wbde  of  the  personal  eatate  and  eflbeta  of  the  wd 

deoeaaed  doaa  noc  amount  in  valne  to  Uie  amn  of  poaods,  to  the  bait  of  ksowlodgi^ 

inisnaatioa,  aod  beliat 

<8igned)  iJ. 

Sworn  at  lUi  day  of  18  ^befimaak 


No.  7.— iWoltf. 

In  RarMijeilj^Ooait  of  Probate.  ThaFrineapaiBivMry. 
BB  IT  KKOWN,  that  OB  tin  dajof  18   the  laat  >rm  and  IMutsnt 

[or  the  laat  Win  and  Teatament  wia  OodioUa]  hmnnto  annexed  of  it.£.,  late  of  de- 

oeaaed, who  died  on  or  aboat  at  ,  wee  proved,  and  re^ateied  in  the  aid  Dwtriot 

Bagisby  ot  attaohed  to  Her  Mijea^'e  Court  of  Probate,  and  that  the  admioiatratioD  of  aU 

and  nn^tilar  the  peraonal  eatate  and  eflbeta  of  the  aud  deoeaead  was  granted  by  the  afbreaud  Cowt  to 
CD.,  the  aole  exeoator  [or  at  tke  eate  eioy  he\  named  in  the  aaid  Will,  he  having  been  first  amn  «d 
and&ithAiIly  to  administer  the  aame,  by  paying  the  joatdeUa  of  the  deceased  and  the  lagaiteeontHiiai 
in  hia  Will  [or  Wll  and  CV)didla1  ao  fir     be  ia  tbenmito  boond     kw,  and  toexUUtatow 

and  perfect  InventoiyrfaD  and  MPgolar  the  laid  eatate  and  cJbot^  and  to  raoder  a  joat  and  faaeaaeoBBt 
thereof  whenever  required  by  law  ao  to  do. 

(Btgned)  BJP., 

Extaaotedby  Scgiitair. 

(L.B.) 

T«       writtBi  In  )  atoom  vmder  M 

rSoiut^    -i    «»dAataenitat«r  died 
on  or  abotU  Uu  dof 
18  . 


No.  S.— Latere  <if  Admmiitraiiom  viA  &e  WiU  ammexed. 

In  Ho- Mjqeatf'gConrt  of  Probate.  The  Priuoifal  Begiatiy. 
BE  IT  KNOWN,  that         late  of  in  the  oomi^  of  deoaued, 

who  died  on  or  aboat  the  day  (tf  ,  at  made  mod  duly 

ezeonted  hia  laat  Will  and  Teatament  and  did  tbecmn  name  • 

And  BE  rr  FUBTHSB  KNOWN,  that  cm  the  day  of  IS  , 

Letters  of  Adminiatntion  with  the  aud  Will  aonezedofall  andaingolar  the  peraoaal 

eeUte  and  effeota  <tf  the  aud  deoeaaed  were  granted  by  Her  Hueety'a  Oonrt  of  Probate  to  CD.  [•aw< 
ike  cKaracter  m  wiUeA.  Ae  Grant  it  taimL  he  havitw^previoaaly  been  awom  well  and  fiuthflilly  to  adniif 
later  the  eune  according  to  &b  tenoor  <^the  aaid  WiU  to  pay  the  joet  debia  of  Aa 

deoeaaed,  and  to  exhibit  a  tme  and  perfect  inventray  of  all  and  aingnlar  the  aaid  peraonal  eatate  Md 
aflbola  and  to  zendar  a  joct  and  tma  aoeonnt  thenof  whenever  requiied  by  law  b» teak 

(Sgned)  B.F^ 

BitiMledbiy  Bagiatauc. 

Swomvmder  Jt 
and  that  the  Testator  dud 
oner  oftoHf  A<  day 

9f  18  .   


No.  0.— Zatfen  of  Admmubivliem. 

InEerM;^eaty*8  0ourtofPiobatew  Ibe  Prinoipal  Begiatir. 
BE  IT  KNOWN,  that  on  the  dajof  18      ,  Lettenof  Adn^ 

iafeimtion  of  aU  and  ■ingwlM-  flu  personal  eatate  and  ^bota  oSA.S.,  late  of  deooeim, 
who  died  on  or  aboat  18      ,  at  inteatate,  were  giaoted  by  Her  Hiyaahr'i 

Conit  of  Probate  to  CD.  of  the  widow  {or  at  the  com  may  kj  of  the  aaid  inteatate,  h* 

banog  been  fint  ewom  w^  and  fluthflilly  to  T^"''"'frt^>''  the  aame,  by  paying  hii  jnit  debti^  and  & 
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tribnting  the  nndna  of  his  penonal  eaUto  and  afiboti  MomtdiDg  to  law,  and  to  exlulMt  a  tnu  and  petfeot 
ioTentoiy  <rf'aU  and  tingiilar  th«  said  «BWe  and  aflboti^  and  to  rendw  »  jut  and  tnu  aoooont  tiuraof 
whenem-  reanirod  by  law  so  to  do. 

(Bignnd) 

Sxtnwtedby  Bsgiitnr. 

(ua) 

a>  U  wrijUa,  to)  Swan  wider  £ 

**^™'  '    onorafioHtOe  ifay 
1/  18  . 


No.  lO.—J}ovbt0  PraftoM. 

InHerUiga^f^iCoiirtofFiolMto.   The  Flrinaipal  B4«;Mi7. 

HE  IT  KNOWK,  that  on  tlia  d^  of  18      ,  tlio  lart  Wm  and 

Tertanmit]  or  the  Urt  ym  and  Tartamsnt  with  Oo^dla]  of  A.B.,  Ut«  of 

dooeaaed,  who  died  on  or  about  ,  at  ,  was  proved  and  r^stered,  and 

that  adminiBtratiiHi  of  all  and  rinffolar  the  peraonal  eatatee  and  eflbota  of  the  said  deoeaned,  and  any  way 
«onoerning  hii  Wil^  was  granted  to  CD.,  one  of  the  executors  nKmed  in  the  said  Will  [or  Codi<uJ,  tie 
having  been  already  iwmil  well  and  MtUnlly  to  adminiiter  the  aune^  and  to  make  a  tnie  and  peribot 
inventory  of  all  the  mid.  personal  eitato  and  eflboti^  and  to  render  a  jnat  and  true  aoooont  thereof  when* 
ever  required  by  law  ao  to  do,  power  being  Teaarred  of  making  tho  lixe  graat  to  the  other  ezeoutor 
wned  fn  tfw  Mid  Will,  whn  he  ahoold  a^ly  for  the  Mme.  And  BE  IT  FUBTHEB  KNOWN,  that 
on  the  day  of  18      ,  the  said  Will  of  the  SMd  deoeased  was  alao 

proved,*  and  that  the  like  uuninistration  of  all  and  singular  the  personal  estate  and  efieots  of  the  said 
deeeaaed,  and  any  w»y  oonoemil^;  his  Will,  wsagvmnted  to  the  sua  he  haring  been  first  duly  awwik 
well  and  bithftilrf  to  administer  the  aam^  and  to  make  a  trae  and  perfect  invsntorj  of  the  peraonal 
aatatoandeftotooftiwiddeooaaed,  aiiatoivndarajaitMoonnttbanofiriMnmrretiQiredt^Uwao 
todo. 

(Signed)  O^., 

Extaaotedby  Bq^star. 

Swer%mmder£ 
amdAatthe  TetUUor  dM 
on  0r  oftoMt  lika  day 
^  18  . 

*  Fonnergnui^  Jan.  18  ,  nndar  the  same  nm. 


No.  l\.—aemt^ikativmtf  Pnib^«r  tf  iMimtf  AdmMt^^       Will  amuieed. 

In  Her  M^eet/s  Court  of  Probate.   Hie  Prindpel  Begistiy. 

BE  rr  KNOWN,  that  upon  aaaroh  bung  made  in  the  Principal  Registry  of  Her  Mi^esty's  Conrt  of 
Probate,  it  pUnly  vipean  that  on  the  di^  of  in  the  year  ot  onr 

LordlS      the  last  WUl  and  Testament  with  OodkUsof        late  of 

deeeaeed,  who  died  at  on  or  aboot  18      was  proved  by  O.D.,  the 

ezeootor  named  therein  [or  Letten  of  Administration  with  the  last  Will  and  Testament  [and 
Codiab]  annexed  of  the  personal  estate  and  efibots  otA.B.,  late  of^  fto.,  were  granted  to  CD.,  as  the 
],  and  whioh  Probate  or  Letters  of  Administration  now  remain  of  Keoord  in  the  said 
Begistry.   Tb»  trae  tanour<^  the  said  IVottate  [or  Letters  of  Adminirtration  with  the  Will  annexed,  at 
Ikt  OHS  man  i«]  is  in  the  WMds  fbllowing,  to  wit : 

{Hen  iKt  Orant  it  to  he  recited  verbatbaJ] 

In  Ihith  and  testimony  whereof  these  Letters  Testimonial  are  issued. 

Given  at  aa  to  the  time  of  the  afttreswd  ssardii,  and  the  aealing  of  Uiese  praesnta^ 

tUa  day  of  in  the  year  of  onr  Lord  18 

(Signed)  £.F., 

Extraotodby  Bdglalnr. 

(i-a.) 

Swomunder  £ 

amd  that  ikt  TtOator  died 
<m  tht  daw 

^  18  .   
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[Hiv  Suia 


No.  12.-~&eentpHfieiiiion  of  Admimalratiim. 

In  Her  BIi^Mty'a  OoQrt  of  ProUto.   Hie  Prinolpsl  Begistiy. 

BE  IT  KNOWN,  tlwt  upon  Mareh  boing  made  in  the  PrincniMl  Begntiy  of  Her  Mftjesty'a  Ccnrt  of 
Frob&ta,  it  appewa  th»t  on  the  day  of  in  tbe  year  of  oar  Loid  18 

liettw  of  A  nminirtratictt  of  all  and  ringalar  the  pwaoiial  eatato  and  aflbela  otA.B.,  lata  of 
who  died  at  onorabont  ,  were  granted  to  CU>.  tlie  [ar 

one  of  the  ]  of  the  aald  daoeaiad,  aaA  whidi  L^ten  <tf  Adminutmtuni  aawnm$kot 

record  in  the  Hud  Ba^itiy.  The  true  teiurar  at  the  aud  Letters  of  Admiaiittatton  ia  in  Ue  wmit 
following,  to  wit : 

ifftre  the  LeUen  of  Admimittratum  an  to  be  recited  vtrbatrnt,} 
In  fiuth  and  teitimony  whereof  theae  Lettara  TaatiiDoiual  an  iaaoed. 
Given  at  a«  to  the  time  of  the  aforeoud  wardi,  and  anaHnj  of  ttMai  pr— 1^ 

thia  dayof  in  the  year  of  oqr  Loni  18 

(Sgned)  K.L., 

Extracted  by  Ba^ibir, 

(LA) 

Svomiutder  £ 
and  tktU  ike  InlettaU  died 
mAe  dam 

tf  18  . 

No.  U. — J^wciol  Ji2)H«nufn»<jon  vtt&fX<  WiUofa  Married  Woaam  amiexed. 
In  Her  Majeety*!  Coort  of  Probate.         Prtnoipal  Be|^itry. 

BE  IT  KNOWN,  that  A.B.,  wiie  of  CB.,  late  of  in  the  eonaiy  of 

diedonthe  dayof  18      ,  at  ,  and  hanng  dnrii^ 

her  coverture  with  tbe  said  'C.B.,  by  virtoe  of  oertiin  powwa  and  antfaorities  ^ven  to  and  Teated  in  ber 
by  a  oertun  indenture    Bettlemaot  bearing  date  the  day  of  18, 

and  cS  all  other  powers  and  authorities  her  enabling,  made  and  executed  her  Ust  Will  and  Toatamrat 
bearing  date  tbe  day  ot  18       ,  and  tiiereof  appointed  ber  aud  buriand,  da 

said  C.B.,  sole  executor,  and  that  the  aaid  C.B.,  u  tbe  lawful  hoaband  the  said  deceased,  ia  ttie  k)b 
person  entitled  to  her  personal  estate  and  effects,  over  which  she  had  no  di^tomng  power,  and  ooncenung 
which  abe  is  dead  intestate.    And  BE  IT  ALSO  KNOWN,  that  on  tbe  dayof  18 

Letters  of  Administration  (with  the  aud  Will  annexed)  of  aU  and  aiagular  tbe  personal  estate  and  eftett 
of  tbe  said  deceased  were  granted  and  committed  by  Her  Majesty's  Court  of  Probate  to  the  said  C.B^  on 
his  giving  the  naaal  aecnnty,  he  having  been  firat  swom  wcH  and  Eaithfally  to  administer  the  aam^  te 
pay  whatever  debts  tbe  aaid  deceased  at  tbe  time  of  ber  death  did  owe,  and  to  exhibit  a  true  and  pemct 
inrentoiy  of  all  and  singular  her  personal  estate  and  eflbcts,  and  to  rntder  a  just  aoooonttbensf  wbsB- 
erer  required  by  htw  so  to  do. 

(Sgned)  J.S^ 

Extaaotedby  Beprtnr. 

{LA) 

Sworn  under  £100,  and 
ikat  rts  Tutatrix  died 
onAe  dam 

9f  18  .  


Na  IS  0.'~Jamilei  iVoMe  ^  m  Married  Womm't  WHL 

In  Her  Mqesty's  Oouit  of  Probate.  Hie  Priw^al  Bagiatay. 

BE  IT  KNOWN,  that  wifeof  £7.£.,  lateof  in  the  oounty  of 

died  on  the  day  of  18       ,  at  ,  and  having  teiag  h* 

coverture  with  tbe  said  C.B.,  by  virtue  of  eartain  powers  and  aotborities  vested  in  her  by  a  oMtau 
indenture  of  settlement^  bearing  date  the  day  of  18         and  made  betweao 

E.F.  of  in  the  ooun^  of  eaqnirQ,  of  the  firat  part,  the  sud  deceased, 

by  her  thsB  name  and  description  of  ^.(?.  of  in  tbe  oounty  of 

^>inster,  of  the  second  put,  and  S.I.  of  in  the  same  ooan^,  gentlanan,  and  fte  wa 

C.B.  of  aforesaid  of  the  third  part,  made  and  executed  her  last  Will  and  Testamant 

bearing  date  the  day  of  one  thousand  dg^  hundred  and  > 

and  thereof  appointed  Z.3f.  and  O.P.  executors. 

And  BE  IT  ALSO  KNOWN,  that  on  Ihe  dayof  ig  ,tbemM 

last  Will  and  Testament  of  the  said  A.B.,  hereunto  annexed,  was  proved  and  registered  in  the  mH 
PrilMnpal  Begistiy,  and  that  Probate  of  tbe  said  \^  of  tbe  said  deceased,  limited  to  tbe  AdministratiaB 
of  all  such  personal  estate  and  e&cts  as  she  tbe  said  deceased  by  virtue  of  the  aforesaid  indenture  had  a 
light  to  appoint  or  dispoee  o^  and  has  in  and  by  hsr  aaid  Will  appointed  or  di^oeed  of  aMording^*  bid 
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no  fortli«r  or  otherwise^  tm  gnnted  to  (be  wtiii  L.M.,  one  cit  the  ezeoutora  named  in  the  said  Will  ai 
aforesaid,  be  bavuig  been  fint  sworn  well  and  faithfully  to  administer  the  same,  by  paying  the  just  debts 
<rf'the  deoeaaed,  and  the  legacies  oontiuned  in  herasid  Will,  as  fiwas  ha  is  thoreuuto  bound  'bij  l»w,  and 
%o  edulnt  ntma  and  pariM inTontory  of  the  said  limited  aetata  sad  eftcta,  and  to  TaBdernjoafe  and 
InM  aooomt  tbefoof  whanarar  requirad  hj  law  ao  to  do»  Power  being  raaerrad  of  making  a  like 
grant  of  Ftobate  to  die  said  O.P.,  ue  other  oKeoator,  ^riien  be  shall  apply  lor  the  same. 

(Signed)  J.B., 

Extracted  by  Bflgistnr. 

(L.B.) 

BwommnuUr  £ 
amdikat  ike  TsUtaor  dkd 
M  A«  day 
«/  18  . 

lXo,li*—l^»eehl  AdminUtratiM  <(fthei^  of  tke  Oiiodi  of  JTomon. 

£t  Her  Mqeaty's  Court  (rf  Probate.   The  Prindpal  Be^^etiy. 

BE  IT  KNOWN,  that  A.S.  [wife  of  OLB.],  lato  of  in  the  eminfy  of 

died  on  the  day  of  '        18       ,  and  having  during  her  eorertON  widl 

tba  said  O.B.,  by  Tirtae  of  oertain  powers  and  KOtboritiea  vested  in  her  by  a  oertiSu  iodentare  Iwiilm 
date  the  day  of  IS      ,  and  made  between  D.£.  of 

in  the  oonn^  of  eaqnire  of  the  first  part,  the  said  C.B.,  therein  deaoribed,  of 

in  the  oonnty  of  gentleinan  of  the  aaeond  part,  and  the  aud  ^  her  tiien  name 

anddeaoription  of  JJ''.  of  inthaooan^of  '  widow,  and  &.ir.  of  the 

■ama  plaea^  aaqnire,  of  the  flilrd  pari,  made  mod  exaouted  hw  hat  Will  and  Teatament,  bearing  date 
the  6mj  of  18       ,  and  thereof  appmnted  E.F.  and  O.S.  ezeoutora. 

And  BE  IT  ALSO  KNOWN,  Uiat  on  the  day  of  18       ,  Probate 

of  the  mid  Will,  limited  to  the  Administration  of  all  such  personal  estate  and  effbota  aa  she  the  sahl 
deceased,  by  virtue  of  the  said  Indenture,  had  a  right  to  appoint  or  dispose  o^  and  hath  In  and  by  her 
•aid  Will  appointed  or  disposed  of  aooordingly,  but  no  further  or  otherwise,  was  granted  by  antboritv 
<a  to  the  said  E.F.  and  O  B.,  the  executors  named  in  the  said  WilL    And  BE  IT 

FURTHEB  KNOWN,  that  on  the  day  of  18      ,  Letters  of  Admini^ 

tration  of  the  rest  of  the  peraonal  estate  and  e^ots  of  the  said  A.B.  deceased  were  granted  to  the  said 
C.B.,  the  lawful  husband  of  the  said  deceased,  he  having  been  first  sworn  faithfully  to  administer  the 
saote,  and  to  exhitnt  a  tnieand  perfect  inrentoiy  thereof,  andi^  to  render  h  just  and  true  aooonnt  thereof 
whenever  leqaired  by  law  so  to  do. 

(Signed)  R.8., 

BzbBotadbj  Bagistrar. 

(L-B.) 

Swotuvnder  £ 
and  that  theDeeeased  died 
on  the  dag 

<!f  18  .   

No.  15. — Admbiiutratiim  de  BokU  wn. 

In  Her  Majesty's  Coort  of  Probate.    Hie  Frinopal  Baprtiy. 

BE  IT  KNOWN,  that  A.B.  late  of  In  the  oonnty  of  deceased, 

died  on  or  abont  18       ,  at  intestate,  and  that  since  his  death,  to 

wit,  in  the  month  of  18      Letters  of  Administration  chT  all  and  singular  his  personal 

aetato and  eflbota  were  omnmitted  and  granted  to  (7.i>.  [inmttherdatimuiliiporiAaraaerofadm^^ 
(wUoh  Lettera  of  Administration  now  remain  of  record  in  ,)  who,  after  taking  snob 

Adminiatration  upon  him,  intomeddlod  in  the  peraonal  eatato  and  efibots  of  the  said  deceased,  and 
afterwards  died,  to  wit,  on  leaving  part  (hereof  unadministered,  and  that  on 

the  day  of  18       ,  Letters  of  Administration  of  the  said  peraonal 

estate  and  effects  so  left  unadministered  were  granted  by  Her  Majesty's  Court  of  Probate  to 
he  having  been  first  sworn  well  and  fiiithfully  to  administer  the  same,  to  pay  hia  just  debts,  and  exhibit 
a  tma  and  perreo(  invenbny  of  tiie  sMd  personal  estate  and  eflboti  so      ttnadminiatered,  and  render  a 
joat  and  true  aooannt  thereof  whenerer  nqoired  1^  law  ao  to  do. 

(Signed)  B.P., 

Ex(ractedby  Begiatnu; 

(L.B.) 

»o  ba  wHttan  in  \  SiBom  under  £ 

on  tu  dai/  of 
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COURT  OF  PROBATE. 


[New  Suih 


No.  l^—AdmimiMion  Sand. 

KNOW  ALLlfEN  I17  thaw  pranaH  tlufc  m.  A.B.  of  CD.  ot  .  nd 

S.F.  of  ,  an  jointly  «&d  MTonlly  boand  onlo  O.H.,  tha  J odge  of  Her  MytC^li 

Court  of  Probato,  in  the  mm  of  poonda  of  good  wd  lawfbl  money  of  Great  Bcitam, 

to  be  paid  to  tha  said  O.S.  or  to  the  Jodga  of  the  aud  Court  for  the  time  being',  for  vhidi 
pavmant  mil  and  truly  to  be  made  we  bind  oarselvea  and  of  as  £»-  the  whole,  oar 

batn^  exaoatoii^  and  adminiateaton,  finnljbytlieMpTeaeiita.  Sealed  with  oar  aeala.  Dated 
tha  day  of  in  tha  year  of  our  hotd  ana  thotMud 

hundred  aad 

Tlieoondition  of  thia  obUaation  ia  aooh,  that  if  tiie  abore>nuned  A.S.,  the  [w  (i«  mm  May  <rf /^., 
lata  of  deoeaae^  who  died  on  tha  day  of  do,  when  lawfnUy  called 

on  in  that  behalf,  make  or  oanae  to  be  made  a  tme  and  perfcot  invenioiy  of  all  and  ni^lar  the  penoial 
estate  and  efieota  of  the  aud  deoeaaed  whioh  have  or  ahall  eonw  to  handi,  poaeeeawn,  or  knowledn, 
or  into  the  haoda  and  poaaaanon  of  any  other  peraon  for  ,  and  the  same  so  made  do  exhmt 

or  oaoae  to  be  ezbilnted  into  the  Prinoi|ial  Baglatry  of  Her  Uigeaty'a  Court  of  Probate,  whenerar  teqahad 
by  law  80  to  do,  and  the  nune  peranuu  aetata  ana  efibota,  and  all  other  the  personal  eetate  and  eSbela  of 
the  said  deceased  at  the  time  death,  whibb  at  any  time  after  shall  oome  to  the  haoda  or  poaaidiii 

of  the  Bud  ,  or  into  the  hands  or  poaoaaaion  of  any  other  pwaon  or  perwrna  far  ,  do 

well  and  troly  administer  aooording  to  law ;  (^t  Is  to  aay,)  do  pay  the  debts  which  iai 
owe  at  decease,  and  farther  do  make  or  oanse  to  be  made  »  true  and  joat  aoooont  of  wd 

administration  whenever  raqnired  by  law  ao  to  do ;  and  all  the  rest  and  reodne  of  the  said  peraonal  eatats 
and  afftots  do  deliver  and  pfty  imto  audi  penon  or  persons  as  shall  be  entitled  thereto  OBOer  tha  Aot  of 
Parliament,  intituled  "  An  Act  for  tiu  better  ietUimg  of  InUttala  Biiata;"  and  if  it  dull  hereafter  appear 
that  any  last  Will  and  Testament  was  made  hj  the  nid  deoeased,  and  the  executor  or  execnton  tbunn 
named  do  exhilnt  the  same  into  the  aud  Court,  makinff  requeat  to  have  it  allowed  and  approved  aooord- 
ingl^,  if  the  said  ,  being  tiiereunto  raqnired,  do  render  and  deliver  the  said  Lettera  itfAdminis- 

tratK»  (approbation  of  Testoment  being  first  hiwl  and  made)  in  the  siud  Oonr^  then  this  obEgatton 
to  be  vmo  and  of  owe  effiaot,  or  else  to  remain  in  full  fbroe  and  virtue. 

Signed,  ssalad,  and  daliT«ied  in  tiie  p«imoe  (tf 

f  Ba^itrar 

[or 

O.P.,  a  Clerk  in  ihe  Principal  Ba^sby  of  Her  HqaatVa  Cant  of 
Probate]. 


No.  17.— ArfaM'luifrBh'ow  Bond  far  Admhiiilnaon  wiA  Uie  WSL 

KNOW  JlLL  HEN  by  these  presents,  that  we,  A.B.  of  ,  CD.  of  ,and£^. 

of  ,  are  jinntly  and  aarorally  bound  unto  QM.,  the  Judge  of  Her  Majes^'i 

Coori  of  Probata^  in  the  anm  ot  poundaof  good  and  lawflil  m(««y  of  Great  ^tain, 

to  be  p^d  to  the  0.ff.  or  to  the  Judge  of  the  aald  Oonrt  tot  the  time  being,  for  wUob 
paymmt  well  aud  truly  to  be  made  wa  Und  oon^vea  and  of  na  for  the  wb(d% 

our  heirs,  exeonton^  ioA  admiiiistiatoi^  fimly  by  theae  presrats.  Sealed  with  our  seals. 
Dated  the  day  of  in  the  year  of  our  Lord  cme  thousand  dght 

hundred  and 

The  oondilion  of  tUa  obUgation  ia  snob  that  if  the  above-named  A.B.,  the  [at  the  onae  may  te]  at  I  J., 
late  of  deoeased,  wbodied  on  the  dw  of  do.  wha  lawfnily  oaQed 

on  in  that  behalf,  make  or  oaoae  to  ba  made  a  tnu  and  powot  inventoir  1^  all  and  singnlar  the  peraonal 
estate  and  efibcts  of  the  aald  deoeased  whii^  have  or  shall  oome  to  haitda, 

poesesBion,  or  knowledge,  uid  the  same  so  made  do  exhibit  or  cause  to  be  exhibited  into  the  Principal 
B«f;i0try  of  Her  Miye^'i  Coturt  <^  Probate,  whenever  required  by  law  ao  to  do,  and  the  same  peraoaal 
eetate  and  effbota  do  well  and  truly  administer,  (that  is  to  aay,)  do  pav  the  debts  «f  tha 

said  deoeased  whidi  did  owe  ai  deoeaae^  and  tl^  the  legaoiee  oontainad 

in  the  mad  Will  annexed  to  tits  said  liOttew  of  Adnunlafaation  so  to  ooouutted,  aa  ftr 

aa  personal  estoto  and  eflbots  will  thereto  extend,  and  tiielavdiuga  ,  and 

fbrther  do  malce  or  oaose  to  be  made  a  true  and  just  account  of  aud  Administoatioo 

when  shall  be  thereunto  lawfully  required,  and  all  the  restand  leodueof  the  eud  pttsanal 

estate  and  effects  shall  deliver  and  pay  unto  suoh  penon  or  persons  as  shall  be  \n  law  entitled  thereto^  - 
titen  this  obligation  to  be  void  and  of  none  effect,  or  else  to  remain  in  fdU  foroe  and  virtue. 

Sgned,  sesled,  and  delivered  in  the  presence  of 

K.L.,  Begistrar 
[or 

O.P.t  a  Clerk  in  Hkt  Ftin^at  Bepstiy  of  Hu-  U$iH^  Gomt  «f 
Ffeofaato.] 
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No.  18.— DeOaraium  of  the  Pmtmal  EataU  and  ^fftett  of  a  TuMor  vr  a»  /nMoA^ 

A  tnie  dadrntiim  of  all  aad  ringoUr  the  pmmal  artate  asd  oflooti  of  ^.JI.,  hte  of  , 
duBwei^  wfao^UodoB  tba  day  of  at  ,  andbadafctiietiBMofhiidntt 

afixadplaoattfabodsat  witUn  tlie  diatriot  of  ,  wMAhareatapy  'tiine 

BDoe  kU  daath  oomo  to  the  hand^  poeaenoD,  or  knowledge  of  £7.i).,tlw  administrator  vith  tiia  Will  of 
tlMaud^.A  [oradmmutmtor,  ofmeawmajr&e],  made  andoxliiUtadnpoitaadlijTirtaaortlie  ooiporal 
imA [or  aokom  affirmation]  of  tbeeaid  CJ>.«ae follow^  to  wit: 

FIrat,  tbit  dedannt  dedarM  Ont  Oa  Mid  dooeaaad  waa  at  the  time  of  hie  death  £. 

plumed  of  or  entitled  to  

ittsxU  of      deemaetCt  effecU  wmt  he  \m  vueried,  and  Ae  value  inmied 

ofpotiu  to  eaek  parlieular.'] 

Lutfy,  thiadedarantnUth,  that  ao  peraonal  estate  or  efieota  of  or  belonging  to  the  said  deoeaaed  have 
at  any  tima  rinoa  hia  death  oome  to  the  baod^  poaaamion  or  knowledge  of  Ihii  dedaraa^  laTo  as  ia 
haninbelbie  sat  fertit. 

(ffigned)  ai>. 

On  the  day  <^  18   the  aaid  CD.  waa  dnfy  a  worn  to  [or  aohnmly  afflnnedj  the 

tnith  of  the  above  inventtny,  before  ma  [ii«rao»  autkorUtd  to  admimuttr  porta  widfr  lAe  Act.'} 


No.  19.— /lufvCcaffott  of  ^urOUt. 

In  Her  Msjea^'a  Coart  of  Probate.   The  Principal  Beg^atiy. 

Li  the  goods  of  A,B.  deoeaeed. 

The  day  of  18  . 

Wflv^  O.J>.  of  and  S.F.  of  ,  jointly 

and  aeyanlly  make  oath,  that  w«  are  the  pnmoeed  anratiee  m  behalf  of  0.ff.f  the  inteaidad  adminiatimtor 
of  all  and  augnlar  the  peraonal  estate  and  mbota  of  the  amd  A.B.,  late  of  deceased,  in  the 

penal  sum  of  poondi^  for  bis  Uthfol  adminbtrstion  of  the  said  personal  estate  and  aSbcta 

of  the  said  deeeaaed  ;  and  I  the  said  O.J>.  for  myself  make  oath,  that  I  am,  after  payment 

of  an  my  jnst  debts,  well  and  troly  worth  in  money  and  efleots  the  som  of  ;  and  I  the  said 

MJ.  for  mjadt  make  oath,  that  I  am,  after  payment  of  all  my  jut  debts,  well  and  tmly 

worth  in  money  and  effiwts  the  anm  of  poonda. 
Same  di^  the  aaid  CJ>.  and  1 

■E.F.  wwe  doly  nrom^ 

to  the  tnitii  of  tUiiOdaTit.  ) 

Befimme,  [penm  anUhorited  lo  ttdmiiiiiler 


No.  20. — BeetUm  if  Minon  of  a  OtiardUm. 

InHerM^'ee^sConrtof  Fnbaie.   Vie  Frindpal  Begiatry. 

wq|p^«AS  A.S.,  late  of  in  the  oonnW  of  deoeaasd,  died  on  or  aboot 

the  day  of  18   ,  at  id  testate,  a  widower,  laniDg  CD.,  S.F.,  and 

Q,B,  his  natoral  and  lawfdl  childreQ  and  only  next-of-kin,  the  s^d  CD,  bdng  a  minor  of  the  age  of 
twen^  years  only,  theaUd  being  also  a  minor  of  the  age  <tf  nineteen  years  only,  and  the  said  dJ7. 
bow  an  influit  of  the  mm  of  rizyaan  oshr : 

MOW  we,  the  aaid  0J>.  and         do  henl^  make  dudee  of  and  deoi  X.L.  of  in  the 

oonnly  of  oar  lawfnl  maternal  ande  and  imo  of  onr  next-of-kin,  to  be  oor  onrator  or 

goardian,  flor  the  porpoae  of  hia  obtidning  Letters  of  Administration  ot  the  peiaonal  estate  and  eftots 
of  the  miA  A.B.  oeoeased  to  be  gianted  to  him,  for  onr  use  and  benefit,  and  nntil  one  of  na  attain  the 
sg«  of  twenty-one  yean  [or  for  the  purpose  of  renonnoing  for  as,  and  on  our  behalf  all  onr  rights  title, 
M  intarset  to  and  in  the  I>ttm  of  Auninistnition,  &0.  Of  Ifte  MM  sioy  M  [<mI(^  M 
ttUetlar  or  ttttomtg  ajpfeoBra  for  lAs  aMNorh  and  wo  hereby  iq>pdnt  MJf.  of  oar  proetor, 

soBdtor,  or  attorney,  to  file  or  oanse  to  be  filed  this  our  election  for  as  in  the  said  Prindpal  Bo^stay  of 
Har  H^saM  Coort  ef  Probate.] 

IN  WIXNB8S  whereof  we  hare  heraonto  set  our  hsnda  and  atab  this  day 
oi  in  the  year  18  . 

Sgnad,  sealed,  and  dallTond  in  the  preaanoe  of 

[One  dmwltmUi  wtnm  tvfieimt.1 
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No.  21.— Rtnmiciaivm  of  Probate  amd  AdmiMttrrxHon  witi  Uu  WiU  <mmexei. 

In  H«r  H^faalT'i  Gooft  cf  ProlMtto.   Hie  PrinopiJ  Begutiy, 

WHEBEAS^.f.,  Uteof  hi  the  ooonty  of  deoeeaed,  died  on  the  day 

of  18   ,  at  ;  and  whereas  he  made  and  dnlj  exeooted  bto  hut  Wm  and 

Tectament  beariiw  date  the  day  of  18         and  thereof  ^ipdntad  0.D, 

ezeoatco'  and  reritmarr  legatee  in  trart  [or  of  t&e  com  «ay  i^] : 

NOW  I,  the  Hid  C.J>.,  do  hereby  dedare,  that  I  have  not  IntenneddM  in  the  penoaal  eitala  iad 
eflboti  of  Ihe  nid  deoeased,  and  will  not  hwMfker  intenneddle  tiierein  with  intent  to  deftmnd  omditor^ 
and  I  do  hereby  expresdy  ronoonoe  all  my  right  and  title  to  the  probate  and  execution  tA  the  aud  "WSi 
{mid  CodidlB,  tf  any],  and  to  the  Lettere  of  Adminirtration  with  Uie  said  Will  [and  Codicib,  (ny] 
annexed,  of  tbe  penKmid  estate  and  efieoti  of  the  aud  deceased  {add  in  eaaa  where  a  proctor,  aeHeitor, 
or  attomes  appeart  for  the  permm  remnmeimg,  and  X  hereby  appoint  B.F.  of  my  prootor, 

■olioitor,  or  attwney^  to  file  or  oaaae  to  be  filed  this  renootnatifHi  Sot  toe  in  the  aid  Prindpal  Beg^abj 
of  Her  Majai^'a  Oonrt  of  Probata.] 

IN  WITNESS  whereof  I  have  hentoMt  my  hand  and  Mai,  thii        day  of  13  . 

CD. 

Signed*  MBlad,  and  de&Tand  bj  the  nid  O.J>.  in  the  pramoe  of 

O.M. 

[Ome  dituUendtd  wibum  nfieie*.] 
O  If  there  are  oodioli  thdr  dates  dioDld  be  alio  innrted. 


No.  22.— JEohnmmIum  ef  Admimtlmtioii. 

Ib  Her  M^ee^'s  Court  of  Probate.   Tbe  Fiincipal  R^ieby.C) 

WHEREAS         Ute  of  in  the  oounty  of  deoeaeed,  died     the  day 

of  18   ,  at  intestate,  a  widower ;  and  whereas  I«  CD.  of  ,  im  Ui 

natontl  lawfal  child,  and  his  only  next-of-kin : 

NOW  I,  the  said  C.J).  do  berel^  dedare  that  I  have  not  intmneddled  in  tin  pmooal 

estate  and  effbots  of  tiie  said  deceased,  and  do  hereby  expressly  renounce  all  nty  r^t  and  title  to  Uh 
Iietters  of  AdminiBtration  of  the  personal  estate  and  effects  of  the  sud  deceased  [add  im  eura  wbre  a 
frndor,  adticitor,  or  attorney  appearafor  the  person  renouneutg,  and  I  hereby  ap^nt  S.F.  of  my 
prootor,  solioitor,  or  attorney,  to  file  or  cause  this  rennooiatioD  to  be  filed  for  me  m  the  Principal  Begistry 
<rf  Her  Mueety's  Coart  of  IV>bate1. 

IN  WITNESS  wharet^  I  haTe  hereto  act  my  hand  and  seaL  this  dayof        18  ■ 

aD. 

Signed,  sealed,  anddeliwed  Ity  tbe  nid  CD,  In  the  preaenoe  of 

a.ff. 

[One  dtMHUrttUd  wUnm  nfioMLl 
(•J  Hiia  to  be  nriad  wMording  to  the  fcoL 


No.  2S.— AiBpana ^ a  PfeeidiiiigmOomimeitkFormUt  hrimgma  Script, 

VionnzA,  hj  the  Graoe  of  God  of  the  TTaited  Kingdom  of  Great  Britain  and  biland  Qoean, 

Modar  of  theyaith. 

To   of 

WHEBBAS  it  appears  »  oertMn  affidavit  filed  in  the  Principal  Regfaity  of  Om  Oooit  of  Frob«te 
[or  filed  hi  the  Distnet  Begiatiy  of  attached  to  our  Coort  of  Probate],  bearing  date  the 

day  of  18    ,  and  made  hy  of  ,  tbat  a  certain  original 

Paper  or  Script,  being  or  purporting  to  be  Testamenta^,  to  wit  {here  describe  thepaper\  bearing  date 
the    of  18    ,  is  now  in  your  pooeoerion  or  under  your  contronl : 

NOW  THIS  IS  TO  COMMAND  YOU,  that  within  mgfat  davs  after  serrioe  hereof  on  yoo, 
inclarive  of  tibe  day  <A  snoh  snrioe,  you  do  bring  into  and  Imtc  in  tne  Prindpal  Rwieby  ef  Ov  nid 
CoortTor  the  Disbiot  Begistty  of  attached  to  oar  ai^  Coort]  the  nid  (Mriginafp^ter  now  in  the 

ponesnm  of  you  the  said  or  in  oase  the  SMd  original  paper  be  not  in  your  poneasMKi  or 

under  your  contronl,  that  yon,  within  eight  days  after  the  serrioe  hereof  on  you,  isdnsiTe  at  the  daj  ef 
Bueh  serrioe,  do  file  in  the  Principal  Be^sttr  of  Our  said  Court,  [or  in  the  District  Begistry  of 
attMdied  to  Our  sud  Court],  an  affidarit  to  that  effect,  and  therein  set  forth  what  knowledge  yon  hare  of 
and  reipeoting  the  said  Script :  And  this  yon  shall  in  nowin  omit  under  the  penalty  tA  One  hnndnd 
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pomidi.  ^itoea  [tMcrf  tkt  mmt  tf  A§  Jm^\  M  tbe  Oout  of  PralMt^  th»  (by 

of  '  18   ,  in  the  year  of  Our  rugn. 

IndontmtHHahemadeof  ihiBereiee. 

niii  aabpcetw  was  ■erred  hj  (?  JT.  on  fif  on  the 

dqrof  18  . 

(Sgned)  a.B. 


No.  VA.— Affidavit  Handwriting. 

In  Her  Majeaty's  Court  of  Probate.   The  Princtpal  Registry. 

I.        of  io  the  oooDty  (rf  make  oath  [or  lolemQl;  affirm],  tltat  I  knew  and 

was  well  aoqaainted  with  C-D.^  late  oi  in  tbe  ooanty  of  deceased,  who  died  on 

tbe  day  of  at  fiir  many  yean  before  and  down  to  the  tinie  of  hia  death, 

and  that  during  mch  period  I  have  freqnently  seen  htm  write  and  also  subeoribe  his  name  to  writingi^ 
whereby  I  have  beoome  well  acqaaibted  with  his  manner  and  oharaeter  of  handwriting  and  mibiorfaition, 
and  having  now  with  care  and  attention  penieed  and  inspected  the  paper  writing  hennnto  annexed,  pur- 
porting to  be  and  eontain  the  last  Will  and  Testament  of  the  said  deoeased,  bwinning  thus  en^ng 
tiios  and  being  sabscribed  thus  (>)  "  CD."    I  further  make  oaw,  that  I  verily  and  in  my 

eonsoienoe  believe  the  whole  body,  serieo,  and  oontents  <^  the  mid  Wm,  togetiiw  with  the  names  "  OJ>r 
■nbsoribed  thereto  as  afiwwaid,  to  be  of  thetmeand  proper  handwriting  and  lobMriptton  of  tiie  nld 
"(7.2)."  deceased. 

On  the  diyrf  18    the  aid  ^.f.  was  duly  iwwn  at  to  llie  tenth 

of  lUi  affldnit  [or  made  thii  ■olaom  ■fflraurtfon], 

Befiwe  me, 

S.F. 

[penon  mOkoraed  to  admmuter  oaUu  under  the  Aet.] 


(')  Include  in  these  rentals  the  date  of  the  wiU. 


No.  iB.—Affldanit  (ff  Pl^Kt  and  OMdMm  amd  Findiitff. 

In  ^Uqesty's  Court  of  Probate.   IMitriot  Begistiy  (rf 

I  A.B.  ot  in  the  oounty  ot  make  oath  [or  solemnly  affirm],  that  I  am  the 

■ole  eseontor  named  in  the  paper  wrioi^  now  hereunto  annexed,  purporting  to  be  and  oontain  tbe  last 
Will  and  Testament  of  E.F.,  late  of  tn  the  oonnty  of  deceased  (who  died  on 

the  dayof  at  )  the  said  Will  bsarinf  date  the  day 

of  beginning  tlnu  ending  thus  and  behig  subeoribed  thus  "CD.",  and 

having  viewed  and  perused  the  sud  Wilt  and  partioulariy  observed  that  [here  recite  the  finding  the 
Will,  and  ike  varioue  obliteraUom,  interlimeatimt,  eramree,  amd  alieraiiont  (if  any),  and  C&e  general 
plight  and  condition  of  the  Will,  or  any  other  tnattert  reqmrimg  to  be  ooooun^  for,  and  dearly  trace  the 
WUl  from  thepoueman  <^f  the  deceated  in  hii  l^etime  up  to  the  time  of  making  ihie  Affidavit]  ;  I  the 
deponent  lastly  make  oatili  that  the  same  is  now  in  all  respects  in  the  same  statOj  plight,  and  oondition 
«s  when  found  [oraethe  earn  may  he\. 

On  tko  day  of  18   the  said  A.B.  and  CD.  were  duly  sworn  at  to 

tbe  truth  (tf  this  affidavit  [or  made  this  acdMnn  affirmation]  before  m& 

l.J. 

\jpertm  amikoriMdUi  adminiUlier  ixOka  vxider  ihu 


No.        Affidavit  cf  SiarA. 

In  Her  Hajes^s  Court  of  Probate.  Hie  Principal  Begiatiy 

I  A.S.,  of  in  the  ooun^  of  ,  make  oath  [or  solemoly  affirm]  that  I  am  the 

■»le  executor  named  in  the  paper  writing  hennnto  annexed,  purporting  to  be  and  oont^  the  last  WiU 
and  Testament  of  CD.,  late  of  deoeased,  who  died  on  the  day  of  in 

the  year  18   ,  at  the  said  Will  beginning  thus,  "  "  ending  thus,  "  In  witoea 

whereof,  I  have  hereunto  set  my  hand  this  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  fifty-four"  [or  w  Ac  earn  may  fie],  and  being;  thus  subscribed,  "  CD.** 
And  referring  partionlarly  to  the  fact  that  tbe  blank  spaoes  ori^naUyleft  in  the  Hiid  WiU  for  *be  insertion 
of  the  day  and  month  of  tbe  date  thereof  havenarnr  bean  MippUed  [oc  that  tbe  a^  ^^^^  ^l**** 
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orasAe  eate  May  he],  I  ftuthw  make  o»tli  [or  Kdemnly  effiim]  ^Mt  I  ham  owde  inqniiT  of  tt« 
Bolidtor  of  the  mid  deoeMod,  and  that  I  have  also  made  diligent  and  oareihl  seandt  in  all  plioea  iriM* 
he  the  said  deceased  twuall;  kept  his  papers  of  moment  and  oonoem,  and  in  his  depositories,  in  order  to 
asoertain  whether  lyi  had  or  had  not  left  aa;  other  Will,  bat  that  I  haTebeeDunatuetodiBooTersnymdi 
Will.  And  X  taitlv  make  oath  [or  toUmnl;  affirm],  that  I  ▼eril;  believe  the  Mid  deceased  lUed  wilhont 
having  left  an;  Will,  Codicil,  or  Tsstamantaiy  Paper  whaterer  other  than  the  said  Will  Inr  me  hemo- 

On  tte  da;  of  18     the  add  A^.  inw  dnlj  iwon  at  te  the 

tnith  at  thii  affidavit  [or  made  Una  aolemn  afflnnation]  bafim  ma^ 

IjMrsM  Mtlortel  IB  odMnurfcr  «a£4t  Midr  Ik  id.] 

This  fimn  of  affldavit  to  be  naad  irttsn  it  is  diewn  by  affidavit  thai  neither  tiw  anhavibed  irifauMM  aor 
any  odier  penon  can  dqwaa  to  the  pmaas  time  of  the  azeontion  of  the  WOL 


No.  ^.—Caveat. 
In  Her  Uajesty's  Court  of  Probate.   The  Prindpal  B^istiy. 

Let  nothing  be  dona  in  the  goods  of  .J. late  of  doooaaod,  -mho  died  on  the  ds; 

of  at  noknown  to  C,J>.  of  hanng  interest  [or  ioB.P.  of  ptoetor, 

ai^tn-,  or  attorse;  of  partiea  having  interest]. 

Dated  this  da;  of  18  . 

(8i(pwd)      CD.  of  [or£.P.ot  the  prootw,  sdiaittf, 

or  attom^  <tf  partiea  having  interasL] 


No.  28.— Trontn^  to  Caveat. 

In  Her  HqeslT^Ooait  of  Probate.   The  Principal  Begiati;. 

To  A.B.  of  [or  to  C.I>.  <rf  poetor,  adidtfv,  or  attonuy  of  partiea  Immg 

intersBt}   

Ton  are  hereby  WARNED,  within  six  days  (■)  after  the  sernoe  of  this  watning  npon  yoo,  indasivflof 
the  day  of  snch  Borvioe,  to  oanse  an  appeoranoe  to  be  entered  for  yon  in  the  said  DiBtrict  R^^istry  attsched 
to  the  BMd  Coart  of  Probate  to  the  Caveat  entered  by  yon  in  the  personal  estate  and  effects  of  JS.P., 
of  deceased,  who  died  at  onoraboatthe  dayof  18  ,aDdtont 

forth  your  Cor  yoor  olieot's)  interest;  and  take  notice,  that  in  de&altofyoar  so  doing  the  said  Court wiQ 
iwooesd  todoaUaodtaet^  matteta^  and  things  aa  shall  be  needfnl  and  minnny  to  be  dww  hn  and  aboat 
theprsmises. 

(Signed)      X  r.,  Dirtriot  Beg^atw. 

Indonmait  to  fie  made  after  Seniee. 

nSa  mniing  was  swved  by  I.K.  on  A.S.  at  [or  on  CJ>.  of  tha 

proctor,  soHdtor,  or  attomnj  b;  whom  the  Oaveat  ms  entered  in  Tsspeot  the  personal  estate  and 
aAotsoftbewHUn-namedasceaBedat  onthe  dayof  18 

(Signed)  LK. 

[or.  The  duplicate  of  this  warning  signeJby  the  said  X.Y.,  was  sent  by  the  pabUo  post,  directed  to 
the  said  ..S.  [or  C.Z>.]by  whom  the  Caveat  was  entered  in  reqtect  of  the  personal  estate  aiid  efibels  of 
the  within-named  deoaased  at  on  the  dw  of  18 

(Signed)  T.K.} 

Q}  Ifvie, — 'Ibeee  six  days  an  to  be  ezdniBve  ci  Sonda;. 
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TO  BS  TAUM  IH  THK 

PRINCIPAL  REGISTRY  OF  THE  COURT  OF  PROBATE 

IN 

NON-CONTENTIOUS  BUSINESS. 


Pnbaka  or  LetUn  ^AdrnMatnOiim  wkh 

ma  oMJMoicd. 


For  miy  Fntwte  lAn  4lM  FMmhI 
BBtate  k  sworn  to  be  nndor  £100, 

or  U17  Sum  len  thftn  jCIOOC  

For  V1WJ  Probate  when  the  Penonkl 
Brtftte  ii  of  the  nine  of  £100  end 
and  or  £4,000,  or  may  nun  leas  than 
£4.000,  e  fee  of  la.  Od.  in  the  pound 
OB  the  MBonnt  of  ituapda^pqrAbl* 
<n  iDeh  Ftofakte. 
For  orery  Probete  when  the  Fereonal 
Brtate  u  of  the  nhie  of  £4,000  and 
apwaids,  the  fbUowii^  fees : — 
If  the  Pereonal  Brtftto  u  sworn 

tobe— 
Underthe  nfaw  cf  -  £  ff,000 
8.000 
7,000 
8,000 
9,000 
10,000 
12,000 
14,000 
18,000 
18,000 
20,000 
25,000 
80,000 
86,000 
40,000 
48,000 
60,000 
60,000 
70,000 
80,000 
90,000 
100,000 
120,000 
140,000 
160,000 
180,000 
200,000 
260,000 
800,000 
850,000 
400,000 
600,000 
600,000 
700,000 
800,000 
000,000 
1.000,000 
AboTB  1,000,000 


£.  ■.  d. 
0  10 


10 

11 


4  15 

5  0 

5  5 

6  10 

5  15 

6  0 
6  5 
6  10 

6  17  6 

7  5  0 

7  12  6 

8  2  6 

8  15  0 

9  7  6 
8  8 
0  0 

12  8  9 

13  2  6 

15  0  0 

16  17  6 
18  15  0 

20  12  6 

21  11  8 

28  8  9 
25  6  8 
27   8  9 

29  1  8 
80  18  9 
86  12  8 

40  8  8 

41  17  6 

48  8  0 
46   6  8 

49  18  9 

62  18  8 
65  18  » 
69   1  8 

63  8  9 


For  regfttering  and  collating  'Wlll^ 
if  three  fblios  of  ninety  words  each, 
or  onder   

If  aboTe  three  folios  <A  ninety  woids 
each,  per  fdio   

In  cases  of  Probate  tat  Queen's  F»y  or 
Prise  Mimey,  the  eShots  bung  onder 
£100,  withoat  xeftrenoe  to  the  length 

■  of  the  Win  

For  engro— log  and  ooUating  a  Will 
for  a  donble,  or  duplicate,  or  tripli- 
cate, or  litigated,  or  oeaaate  Probate, 
if  the  Will  is  fonr  folioe  <4  nwety 
words  eadi  or  muler,  inolodingpanh- 
meot  

If  abore  four  fbltos  of  ninety  words 
each,  per  folio,  inolading  paiohment 

For  every  doable  or  oeaeate  Probate, 
when  tiie  Personal  Eetate  is  ander 
£450  or  any  nnaller  snra,  the  same 
be  as  on  the  flnt  Frabateu 

For  erery  doable  or  eeasato  Probate, 
when  the  Personal  Estate  Is  of  the 
▼alne  of  £460  and  upwards 

For  every  duplicate  and  teiplicate  Pro- 
bata, when  the  PerK>nal  Bstato  la 
under  £450  or  any  smaller  sam,  the 
same  fee  as  on  the  first  Probate. 

For  every  dnj^ioato  and  triplieate  Pro- 
hate,  whMi  the  Penonal  Estate  is  of 
the  value  of  £460  and  upwards  ... 

For  engroesins,  exemplifying,  and  col- 
lating a  Wm  of  fonr  folios  of  ninety 
wonu  each  or  under,  including 
psndnnent   •••      •••      — • 

If  above  four  folioa  of  nine^  words 
saoh;  per  foUo  finduding  pardunent) 

For  eveiy  exemplifloation  cn  Probate 

For  every  Oraat  of  Iietten  of  Admi- 
nirtration,  when  the  Personal  Estate 
is  sworn  to  be  under  £100  or  any 
sum  lees  than  £100.  a  fw  of 

For  every  Grant  of  Letters  of  Admi- 
nistration, when  the  FeiWHial  Estate 
ia  of  the  value  itf  £100  and  jonder 
£2, 000,  or  any  sum  lass  titan  £2,000, 
a  fee  of  \».  Od.  in  the  pound  on  the 
amount  of  Stamp  Duty  payable  on 
fooh  Letters  (^Administiatton. 
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0   4  6 


0  6  0 
0  16 


0  13  6 


0  13  6 
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Tor  Gnnt  of  Lott«ri  of  Admi* 
nirtratiOD,  when  the  Personal  Eitato 
itoftbe  nliie(rf£SfOOOaadDpwud^ 
the  fidkwing  fM 

If  dw  Ffliaoul  Sitota  i>  nrom  to 


£. 

$. 

d. 

Undertbemlneof  £3,000  . 

4 

13 

9 

■4,000  . 

4 

17 

6 

B.OOO  . 

6 

S 

0 

6,000  . 

5 

IS 

6 

7.000  . 

8 

0 

0 

8,000  . 

6 

7 

6 

9,000  . 

6 

16 

0 

10,000 

7 

2 

6 

12,000  . 

7 

10 

0 

14,000  . 

7 

17 

6 

16.000  . 

8 

8 

9 

18,000  . 

9 

0 

0 

30,000  . 

9 

11 

8 

S5,000  . 

9 

16 

8 

80,000  . 

.  11 

6 

0 

ss.ooo  . 

.  12 

8 

9 

40,000  . 

.  18 

11 

8 

46,000  . 

.  16 

0 

0 

60,000  . 

.  16 

7 

6 

60,000  . 

70,000  . 

.  17 

16 

8 

.  20 

12 

6 

80,000  . 

.  23 

8 

9 

90,000  . 

.  26 

S 

0 

100,000  . 

.  29 

1 

8 

120,000  . 

.  SO 

9 

6 

1  JA  AAA 

140,000 

88 

0 

A 

160,000  . 

.  86 

2 

0 

180,000  . 

.  88 

18 

8 

200,000  . 

.  41 

14 

6 

250,000  . 

.  44 

10 

9 

800,000  . 

.  46 

17 

6 

860,000  . 

.  49 

4 

6 

400,000  . 

.  fil 

U 

8 

600,000  . 

.  68 

18 

8 

600,000  . 

.  68 

12 

0 

700,000  . 

.  63 

5 

9 

800,000  ■  . 

.  67 

19 

6 

900,000  . 

.  72 

13 

S 

1,000,000  . 

.  77 

7 

0 

AboTO  1,000,000  . 

.  as 

0 

9 

For  ervry  dnplioate  md  triplicato  Let- 
ton  m  Admioistration  when  the 
Pttfson&l  Estate  u  ander  /300  or 
uy  turn  leas  than  £&00,  th«  same 
fee  M  CD  the  first  Grant  of  I<ettan 
of  Administratioii. 

For  every  daplicato  and  tripUoato  Let- 
ters of  AaminUtratioD  when  the 
PermnaT  Estate  is  of  the  value  of 
je300  and  upwards   013  6 

For  ever^  exempli&oation  of  Letters 
of  Administration   110 

For  every  Orsnt  of  Letters  of  Admi- 
nistrate with  Will  annexed  do 
bonis  non  or  oessato  when  the  Per- 
sonal Estate  is  under  jC460  or  any 
smaller  sum,  the  same  fea  on  flia 
first  Grant. 


For  evAry  Grant  of  Letters  of  Admi- 
luBbatum  with  Will  annexed  de 
bonis  non  or  oesnte>  when  the  Per- 
sonal Estate  is  of  tbe  valoo  of  £4£0 

md  upwards   0  U  < 

Vat  eneroosing  and  ooDating  a  WVl 
for  a  Grant  of  Letters  of  Axfaninistra- 
tioD  with  Will  annexed  de  bonis  non 
or  oesnte,  if  the  Will  is  four  folios 
of  ninety  words  each,  or  under,  in- 
cluding parchment  ...      ...      ...     0  6  0 

If  above  four  Iblioi  of  nine^  words 

•aoh,  perfitlio,  indiidingpardmient     0  1  C 
For  evety  Grant  of  Letters  of  Admi- 
nistration de  bonis  non  or  cessate^ 
when  the  Penonal  Estate  is  onder 
jCSOO  or  any  snoallar  snm,  the  MOM 
fee  as  on  the  fiiBt  Grant. 
For  every  Qnnt  of  Lettafa  of  Adnd- 
ntstranon  de  bonis  wm  or  csssate^ 
when  the  PMonal  Estate  is  of  the 
valoe  of  iC800  and  upwards        ...     OU  < 
For  every  gpeoial  or  limited  Grant  of 
Probata  or  Letters  (^Administration 
wither  without  Will  annexed, in ad- 
ditkn  to  the  ordiniiy  fbet,  as  under : 
If  the  Persooal  Satato  is  uodor 
the  value  of  £20,  1:  per  folio 
of  ninety  wotds  each  on  the 
btmd,  on  the  Act,  and  on  the 
Grant  of  Probate  or  Letten  of 
Admirkistratiwi. 
If  the  Fuaonal  Estate  ia  of  the 
value  ot  /20  and  upwards,  2s. 
per  folio  of  rune^  words  eadi 
on  the  bond,  on  the  Act,  and 
on  the  Grant  of  Probate  or 
Letters  of  Administratioii. 
For  artidea  entovd  into  by  adminis- 
inttora  to  pay  orwfitoca  jwv  raf^ 
per  Mio  of  niiw^  words  eacih      ...  OSS 
For  the  bond  for  the  porformanoe  ol 

the  artaoles,  per  folio  of  nine^  words    0  2* 
For  noting  on  the  Grant  of  Xietten  of 
Administntion  with  or  without  Will 
annexed,  and  on  the  Act,  that  addi- 
tional seooriW  has  been  given     ...     0  5  0 
For  every  oartificato  that  additional 

aeonri^  Iwe  been  given    0  16 

For  every  search  for  Will  or  Grant  of 
Letters  of  Administration  or  any 
other  docomflDt  filed  in  the  Principu 
B^iatry,  indnding  the  looking  up 
and  inqpecting  an  ori^nal  Will  be- 
fore tlie  same  ia  regutned,  or  a 
registwed  copy  rf  a  Will  or  an  Ad- 
ministration Act     ---    0  10 

For  every  third  Will  or  Adminiatntion 
Act  looked  np  in  addition  to  tiie 

above   0  19 

For  loc^ng  ttp  and  in^aoting  ut 
ori^nal  Wni  after  the  same  is  regis- 
tered hi  addition  to  the  search  ...  0  10 
For  looking  np  and  produdng  any 
document  filed  in  the  Begwtry  other 
than  an  original  Will  or  AdminiB> 
tntionAct   0  1  9 
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€.  f.  A. 

For  OTUT  offloe  oopj  or  extract  of  • 
B«oon(  WUl,  or  Probate,  or  Admi- 
nktiation  Act,  or  other  docomani 
filed  in  the  Prindpal  Ragiitty,  if 
five  folioa  of  nina^  words  or  under  0  2  6 
If  exoeediag  five  fidua  of  ninety  words 

perfcdio    006 

If  the  Will  or  other  dooitment  is  200 
yean  old  and  five  IblioB  of  nine^ 

wttda  or  nndar    0   S  0 

If  flaoee^ng  five  tbUof  i^nfne^wordi 

perfoUo    00  9 

If  the  office  copy  of  a  Will  or  any  part 
of  a  Will  or  other  doooment  is  r» 
quired  to  ba  made  fao  nmile,  and 
•uflh  Will  or  part  of  a  Witt  or  other 
doonment  ia  five  fidioa  of  ninefy 

wwds  in  length  or  under   0   8  8 

If  ezoeeding  fire  fcdioc  of  ninety  word^ 

per  folio    009 

For  ooSatinff  a  Probate  or  copy  of  a 
Will  or  other  dooament  left  in  place 
of  the  original*  if  twenty  folios  in 

ksigth  or  onder    060 

If  ereaading  twenty  Iblio^  fin*  arery 

additionaf  two  folios    0   0  S 

If  ft  oopy  ia  reqaired  to  be  printed, 
for  erer^  eight  folios  of  nine^  words 
(in  addition  to  a  mHnosoript  oopy 
for  the  {winter,  at  Ad.  per  fidio  <^ 

ninety  words)    OffO 

For  ereij  oopy  of  a  Win  made  for  the 

Inland  BevenaeOffio^  per  folio  ...     0   0  0 
For  ereiy  abstract  of  an  Administn- 
tion  Act  for  the  Inland  Berenoe 

OfBoa   OSS 

Fm-  every  attwidaiHie  with  any  boc^ 
or  original  dooament  in  any  of  the 
Coorts  of  law  or  Bqoity  in  Xondon 
or  Westminster,  or  elsewhere  within 
three  milea  of  the  Prindral  R^gistiy, 
except  in  the  Court  Probate  and 
the  Court  for  Divoroe  and  Mmtri- 
manial  Chases  at  Westminster  ...  110 
For  SBOood  and  eaoh  sabseqnent  ai- 
tendatioe  in  any  of  the  Oonrts  of 
tmm  or  Xqnity  in  London  or  Weat- 
ndmttr,  except  )u  aforeaud,  in  the 
same  term  or  rittings  after  tenn  ...  0  10  6 
For  eadi  day's  attendance  with  any 
book  or  onpnal  document  in  any 
the  Coorts  of  Law  or  Bqnity,  or 
•laewbata  beyimd  the  distance  of 
three  miles  from  the  Prisdpal  Be- 
^■try,  azdntfTe  of  traveUdig  ex- 

penses    110 

For  every  receipt  for  a  dooament  or 
dooamenta  delivered  out  of  the 
PrinoipiaBogMiy   0  10 


For  the  entty  of  every  Caveat 

For  eadi  notice  of  soch  Caveat  to  the 

Distriot  Beg^straia  

For  eveiT  warning  to  a  Caveat  iasoing 

from  the  Prindpal  B^pstry 
For  messeDgera'  attendanoa  with  warn- 
ing to  Caveat  within  three  mUes  of 

the  Principal  Begistry   

For  a  saareh  for  a  Will  or  Grant  of 
Lettsn  of  AdminlatnUon,  and  for 
reading  the  Will  when  the  par^ 
•Inlying  is  onable  or  anwilling  to 
search  for  or  read  the  same,  saoh  a 
resBonable  foe  as  shall  bo  agreed 
opon  at  the  time. 
For  every  ssardli  \ff  an  officer  of  tiie 
Prindpal  Bagisby  in  ordor  to  asoer- 
tain  whether  any  Probate  or  Grant 
of  Letters  of  Administratiim  has  al- 
ready iflsoed,  or  any  apjdication  has 
been  made  for  a  Grant  of  Probate  or 
Administration,  as  ander  : — 

For  evety  year  after  the  year  in  which 
•  the  daeeaaed  died  

In  oaia  tt  be  requisite  to  extend  the 
nanih  to  one  or  more  District 
Begistries,  a  similar  additiooat  fee 
for  the  search  in  each  of  such  District 
Begistries. 

For  filing  affidavit  for  the  Inland 
Bavesae  Office  on  mnting  Probate 
on  Letttrs  of  A^ninistration  for 
Qaeen'a  pay  or  prise  money 

For  filing  evety  other  affidavit  and 
other  doooment  broaght  into  and 
deposited  in  the  Prindpal  B^iatiy, 
except  the  oaths  for  exeoators,  ad- 
miniatraton,  or  administntoia  with 
the  Win,  the  first  Administration 
Bond  and  the  Testamentary  Papera 
in  respect  of  which  Probate  or  Ad- 
ministration with  Will  annexed  ia 
gnuited   

FtHT  eveiy  receipt  for  doomnuitB  left 
In  the'Frinoipal  Beglitry  in  order 
to  obtain  a  <^  Probate  or 
Letters  of  Auninistntion  widi  or 
withoQt  Will  annexed   

For  deponting  even  WIU  tit  a  penon 
deosaaed  in  the  Prindpal  Be^stl^ 
for  sab  Custody   

For  d^odting  every  WUl  of  a  living 
person  fiw  safo  custody,  indoding 
the  depodt  reodpt  

For  taxing  evety  Bill  of  Costs,  incla- 
dye  of  the  Begistrar's  Certificate  ... 

For  every  oath  admiidatered  by  the 
Begistran  

For  traaifor  of  aaartidsd  Clerk  ... 


0 


1.  d. 
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0  10 
0   S  0 


0   S  6 
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IN  NON-CONTENTIOaS  BUSINESS. 


FEES  OF  PROBATES. 
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0   6  8 

0  13  4 

0   4  6 

0 

6 

8 

0 

a 

0 

800 

0   6  8 

0  16  8 

0  10  0 

0   6  8 

0  IS  4 

0  12  0 

0 

6 

6 

0 

2 

0 

450 

0   6  8 

0  16  8 

0  10  0 

0   6  8 

0  13  4 

0  12  6 

0 

6 

8 

0 

2 

0 

Above 

The  feea  to  be  iakan  we  the  same  u  above,  exoepi  the  Kstnurtisff  fee,  which,  if  the  eflfoote  i 

ve 

400 

1,0001.  Hid  opmnk,  b  ISi.  4d^  and  the  COaikli       iriuch,  if  the  flOe 

«ti 

an  SOW.  ■ 

■d 

upwards,  ii  fit. 

Probakit  Special  or  LimiUd. 

£.  *.  d. 

Conmlting  fce    0   6  8 

Affidavit  for  Inland  KeventM  Office  and  attimflMiTtt  on  the  being  sworn : — Xha 

same  fee  as  onordinaiyprobateiL 

I>iawing  SpeoulOathaBxeoutor,  per  fiJioof  Miinty-twowoidi    0  10 

PaireopyoftheOatiifiwtheB^istrar,  perfidioaifnTCn^-twoirardi        „.      »  ..004 

Attending  the  lU^strar  thereon   0  13  4 

Engroeoing  same,  per  folio  ofieren^two  wwda    0   0  4 

Attendance  on  the  Executor  being  sworn    0   6  8 

Engroseing  and  collating  the  WilC  three  fbBaa    ninefy  wtwda  or  nadtr  ...  j 

Special  or  Uinited  Probate,  onder  seal  „   [The  same  fees   aa  ok 

utmoting   f    ordiuarf  Probatea. 

CSeik     1 


LeUm  itfldmiHitlnaiom,  Sptdtd  or  Jiniifrrf 

OoniDlting  fee   .068 

Pamring  and  abetnoting  lieada  or  ottw  XnetnuBMiit^  wbm  niciiiy,  at  p«r  Iblid  of  ninefy 

wordfl      ...   0   0  4 

Proxy  of  yomination    ...      ...     0  IS  4 

Affidavit  for  Inland  Barenoe  Office  and  attendance  <ni  the  AdminiatnUor  baug  aworn 

same  fees  as  oaordinaiy  QraaUaf  Lettew  of  Adwiniatration. 
DrawingSpedalOathoftheAdnunistrator,  per  folio  of  aeventy-two  words  »      ...0  10 

Vair  copy  tftheOath  fbrthe  Bef^strar  to  perua^  per  felioof  aevaily-two  wtncda    0    0  6 

Attmdu^  the  Bag^sttar  thereon    0  13  4 

Xngnadngmmc^perfi^ofaevanfy-twowDrda   0   0  4 

Attendaooe  when  the  Adminiitntar  wai  nroni,  and  on  exeontitm  of  the  . 

Bood    ...      .„     f  The  same  fees  aa  on  ordi- 

Lettora  of  AdndniatratioD,  under  seal  aod  itaoq>   >     niirflTiiits  nfTnlMsii 

Extracting   \    of  AdDnnistaratioii. 

Clerki   J 
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CfieeOofietoff  or  SxiraeUfivm,  Reeordt,  WtOi,  mdolktr  DoeuMeMt*. 


£.  a.  d. 


Tor  attoDduMM  ia  th«  BMrfitiy  for  nMnditi^  for  »  Beoord,  Will,  or  other  Doomnent,  or  for 
«  Grut  at  Probate,  Lott«rg  of  Adminiatr»tioii,  with  or  wiUioat  a  WiU  umezttd,  for  the 
fintfiya  7«tn,     any  period  leM  than  fira  jmh,  Miel«d«i9  the  ordering  of  b  oop;   0   5  0 

ForvmyflTejMn  after  the  first  fin  yMn    0   8  4 

For  tbo  pennu  of  »  B«oord,  Will,  or  other  Dooament,  when  neoeouy,  for  the  parpoae  of 
erdaring  extmcta  or  for  otlwr  pnrpoee,  inoluifiiig  the  ordering  of  eztewti^  per  foUo  of 
mnetr  words    00  4 

For  fiouating  an  OfiSoe  Copy  or  Extract  of  a  Record,  Will,  or  other  Document,  with  the 
original,  inolading  ExtnMiting  fee,  per  folio  of  ninety  words    0    0  S 

For  cdla^g  an  Office  Copy  ^  the  Act  on  granting  Probate  or  Administration  with  the 
oripnal  antay  thereof  EKtnetitig  fee       ...    m.      ...    0  1  0 


Oamata. 

For  sttendanoe  in  the  BegMry  and  entering  Caveat    068 

For  attendance  in  the  Begistiy  and  giving  uutruotkms  for  warning  GaTeators  to  enter  an 
appearanoe-     0   6  8 


md  DeelanOiom  o/Penonal  Bitate  and  EgteU. 

£.  I. 

Far  taking  initraotiona  for  evevy  AflftdaTit  or  Declaration  of  Personal  Estate  and  Efieota     ,,.0  6  8 

For  drawing  and  ^r  copy  of  the  same,  per  folio  of  sereuty-two  word*                                     0  1  0 

For  ereiy        thereof  par  folio  of  aeTenty-twoWOTds  0  0  4 


BoUeiton  or  Attonuta. 

£.  $.d. 

For  drawing  and  flur  oopy  of  erery  Xnatrament  of  Bemmunation,  Conmii,  Z«etter  of 
Attoniey,  wotW  Doctunentinepared  as  above,  per  folio  of  aerm^'two  worda  ...      ...     0  10 

Tor  amrjflilr  copy,  per  foBo  of  iarui^'two  wndi     «   0  0  4 
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RULES,  ORDERS,  AND  INSTRUCTIONS 

FOH  THE 

DISTRICT  REGISTRARS 

OF 

THE   COURT   OF  PROBATE, 

IH  RUPBCT  or 

NON^NTENTIOnS  BUSINESa 


KON -CONTENTIOUS  BUSINESS  shall  ,  with  adae  ngud  to  the  preventioiidfenaror 
include  all  Common  F<nm  busineis  as  defined  fisad. 
by  tJie  Ac^  and  the  wanung  oi  CaTeate, 

6.  No  IMstrict  B^istiar  shall  take  out  Pro- 
bate or  Letters  of  Administnitiott  for  hinatf 
 '  ■  —  in  his  own  district. 


1.  AppUetUim  fcr  Probatt  or  LeUan  ef  Ad- 
fHmittratum  may  be  made  at  tiie  Principal 
Benstiy  in  aU  cases.  Ai^lication  may  be  sJbo 
mue  at  a  District  S^nstay  in  cases  where 
the  deceased  at  the  tame  m  his  death  had  a  fixed 
place  of  abode  within  the  district  in  which  the 
application  is  made,  and  not  otherwise. 

2.  Such  wpUcatioDfl  may  be  made  thxooj^ 
a  Iffoetny  ■oiuitor,  or  atttoneyf  or  in  pencm. 

8.  The  District  Bemstiar,  befine  he  enter- 
tuns  any  application  lor  Prohi^  or  Adminia- 
tntion,  will  take  care  to  asoartain  that  the 
deceased  had  at  the  time  of  his  death  a  fixed 
place  ct  abode  within  his  district 

4.  In  no  case  should  the  District  Be^strar 
allow  the  Probate  or  Letters  of  Administration 
to  issae  until  all  the  inquiries  which  he  ma^ 
see  fit  to  institute  have  been  answered  to  his 
satisfaction,  and  this  refers  more  particulariy 
to  applications  made  by  a  party  in  person. 
The  District  Begistrar  is,  notwithstanmnfc  to 
afford  as  great  ftcility  for  the  obtaining  grants 
<^  Rohate  or  Administiation  as  is  conoistent 


Alio  ProbaU  of  WHU  and  Codicil*  and  LOen 
of  AdminittreUiaii,  with  tJu  WiUJor  WiU 
and  CodieiU]  annexed,  tofure  the  WiUt  asrf 
Codieilt  or  ih$  OodicU*  onZy  an  dakiifier 
ZUt  Deemiber  1637. 

6.  Upon  receiving  an  ai^lication  for  Prohste 
or  Letters  of  Administration  with  the  WiU  «a- 
nexed,  the  Distoiet  Begistrar  must  in^ieet  ths 
'Win,  ud  see  whether  it  poruHrt  to  be  signed 
by  the  teatatorw  by  some  ouwr  penon  inUa 
preaenoe  and  by  his  direction,  mi  sabsmbed 
by  two  witnesses,  according  to  the  proriaons  of 
1  Vict  c  26..B.  9,  and  IS  &  16  Vict  it. 

in  no  case  must  he  proceed  farther  if  the  1^11 
be  not  so  rigned  ana  sabaoribed. 

7.  If  the  Will  be  signed  by  or  for  the  tostatv 
and  subscribed  by  two  witnesses,  the  Ksbici 
Registrar  must  then  refer  to  the  atteststioa 
clause  (if  anyX  and  conuder  whether  km  tlie 
wording  theiiBof  tlieT^  poiports  to  hare  been 
»eentM  in  aocoidanoe  w^th  1  Vict  c.  86.  a.  & 
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&  If  there  be  no  attestatioii  clanM  to  the 
Win,  <ff  if  the  attestatioii  otaoae  tiierato  be 
innfficient^tlui  District  Bc^stnr  moat  Teqnin 
an  tffidATit  tnm  at  lewt  one  of  the  Habsorib- 
ing  vitoesses^  if  either  <^  them  ure  Uring,  to 
pnm  th«t  the  prarisionfl  of  the  Act  in  re- 
humce  to  the  execution  of  the  Will  vere  in 
£wt  comj^Iied  vitk ;  and  such  affidaTit  must 
be  engraesed  and  form  part  of  the  Probate, 
aa  that  the  same  m^f  be  a  perfect  doenmeint  on 
the  face  of  It 

9.  If  on  perusing  the  affidavit  it  appear 
that  the  requirements  of  the  statute  were  not 
ounplied  with,  the  IHstriet  Rcgtstnur  must 
re&ae  Probate. 

IOl  K,onpemnng11ieaffidaTitorBffldaTitB, 
setting  forth  the  fiwts  of  the  case,  it  appear 

donb^  whether  the  Will  has  been  duly  exe- 
cated,  the  District  R^pstrar  must  tiBnamit  a 
ttatement  of  the  matter  to  the  Registrars  of 
the  Principal  Registry,  whose  duty  it  will  then 
be  to  obtam  the  Erections  of  the  J  udge  thereon. 

II.  If  both  the  subscribing  witneeses  are 
dead,  or  if  from  other  circumstances  no  affidar 
Tit  am  be  obtuned  &om  either  of  them,  resort 
mast  be  bad  to  other  persons  (if  anjr)  who  may 
hare  been  present  at  tiie  execution  of  we- 
Win ;  but  if  no  affidavit  of  ai^  soeh  other 
penm  can  be  obtained,  evidence  <m  affidavit 
most  be  procued  of  that  &ct  and  of  the  hand- 
writing ca  the  Buhacaibinf;  witneeses  and  also 
of  any  ciroonistances  whidi  may  laise  a  toe- 
sumption  in  fevouT  of  the  due  execution  « the 
Will 

ISl  Having  satisfied  himself  that  the  Will 
was  duly  executed,  the  District  Beeistrar  must 
cardolfy  inspect  the  same,  to  see  whether  there 
are  any  intenineations  or  alterations  appearing 
in  it  and  requiring  to  be  accounted  for.  Inter- 
lineati<»i8  and  aUeratiinu  an  invalid  unless 
th^  existed  in  the  Will  at  the  time  of  its  ote- 
cDtion,  or,  if  made  afterwards,  unices  they  have 
been  executed  and  attested  in  the  mode  re- 
quired by  the  statute,  or  unless  they  have  been 
roidered  valid  by  the  rfrexeoution  of  the  WiU, 
w  1^  the  subsequent  ezeeatum  d  touub  Codicil 
flwieta 

13.  Where  interlineations  or  alterations 
»ppea,T  in  the  Will  (unless  duly  executed  or 
accounted  for  by  the  attestation  clause),  an 
affidavit  or  affidavits  in  proof  of  their  having 
existed  in  the  Will  before  its  execution,  most 
be  filed,  except  when  the  alterations  are  merely 
verbal  or  are  of  but  small  importanoe,  and  are 
evidenced  by  the  mitials  d  the  atte^iag  fit- 
nesses. 

14  In  like  manner,  with  regard  to  erasures 


and  obliteHiti<nis,  they  are  not  to  prertui  unless 
proved  to  have  existed  in  the  Will  at  the  time 
of  its  executiiim,  or  unless  the  alterations  f^iere- 
1^  effaoted  in  the  "Will  axe  duly  executed  and 
attested,  m  unless  they  have  oeen  rendered 
valid  the  re-execation  of  the  Will,  or  by  t^ 
subsequent  execution  of  some  Codicil  thereto. 
If  no  satisflKrtory  evidence  is  adduced  as  to  the 
time  when  such  erasures  and  obliterations  were 
made,  and  the  words  erased  or  obliterated  can, 
ui>on  inroection  of  the  paper,  be  readib^  ascep- 
tained,  they  must  finm  part  m  the  Probate. 

16.  In  every  case  of  words  having  been 
erased  which  might  have  been  of  importance, 
an  affidavit  must  be  lequixed. 

16.  Ifreasonable  doubt  exist  in  regard  to  any 
int^ineation,  alteration,  erasure,  or  oblitera- 
tion, tfae  District  Begistnur  should,  before  pro- 
ceeding to  grant  Probate,  communicate  with 
the  lUsistraTS  d  the  Fnncipal  Ree^sby  as 
directea     the  statute  (sect.  CO.) 

17.  If  a  Will  contain  a  reference  to  any  deed, 
paper,  memorandum,  or  other  document,  of 
such  a  nature  as  to  ruse  a  question  whether  it 
ought  or  ought  not  to  form  a  oonstituent  part 
of  such  Wul,  the  production  d  such  deed, 
paper,  memorandum,  or  other  document  should 
Ite  required,  with  a  view  to  ascertain  whet^ter 
it  be  entitlra  to  Ftobate  ;  and  if  not  produced, 
its  non-prodnction  should  be  accounted  for. 

18.  No  deed,  paper,  memorandum,  or  other 
document  can  form  ^art  of  a  Will  or  Codicil 
unless  it  were  in  existence  at  the  tame  when 
the  Will  (V  Codicil  was  executed. 

19.  If  any  vestiges  of  sealing  wax  or  wafers 
or  other  appearances  are  observable,  leading  to 
the  inference  that  any  paper,  memorandum,  or 
other  document  may  have  been  attached  to  the 
Will,  they  should  oe  aatu^ctorily  accounted 
for,  or  the  production  of  such  paper,  memoran- 
dum, or  otner  docament  sbouta  be  required, 
and  if  not  produced  its  non-production  should 
be  accounted  for.  If  doubt  exists  oa  to  whe- 
ther any  deed,  paper,  memorandum,  or  other 
document  be  entitled  to  Probate,  the  District 
R^strar  should,  before  proceeding  to  grant 
Probate,  communicate  with  the  Beeistrars  of 
the  Principal  R^istiy,  aa  directed  Jtj  aection 
CO.  of  the  statute. 

20.  The  above  roles  and  orders  respecting 
Wills  a^y  equally  to  Codicils. 

SI.  Jn  case  of  Probate  or  Admimatration 
with  the  Will  of  a  manied  woman  annexed 

made  by  virtue  of  a  power,  the  power  or 
powers  under  which  the  Will  purports  to  have 
been  made  should  be  specified  in  the  grant. 
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22.  Nogmnt  of  Probate  or  Administration 
witli  the  Will  annexed,  Uie  Will  b«ng  mmplf 
an  execution  of  a  spedal  power,  ahouUf  be  made 
vithoat  commanication  with  the  BegSatnui  <tf 
the  Principal  Be^:istr7. 

23.  The  ^it  of  parties  to  Administration 
with  the  Wul  annexed,  and  Administration 
(with  the  Will  annexed)  de  boniU  non,  depends 
so  entirely  upon  the  circomstanoes  of  eaut  par- 
ticular case  taken  in  connexion  with  the  word- 
ing of  the  Will,  that  no  general  rules,  other  than 
those  which  hare  ohtoined  a  judicial  sanction, 
can  be  laid  down  for  the  guidance  of  the  Dis- 
trict Bcgistiars.  Whenever  the  right  of  the 
party  ap^ying  is  at  all  questionable,  a  state- 
ment of  the  case,  aooompanied  by  a  copy  of  the 
Will,  must  be  transmitted  to  ike  Bcfpatxan  of 
the  Frincqial  Begistiy  fiff  the  directiuu  <tf  Uw 
Judge  thueoiL 


'At  to  Probats  of  WUU,  OodieiU,  and  Tutamm- 
(onr  Fmm  rehimg  lo  Peraonotty,  and  doted 
UU  IttftfJamuttf  183& 

24.  It  is  not  necessary  that  a  Will,  Oodidl, 
or  Testamentaiy  Paper  made  before  tJie  1st  of 
Jannaiy  1838  uionld  be  attested  witstessea 
to  constitate  it  a  nlid  dispontion  of  a  teetatoi's 
peiBonal  property.  Althonsh  neither  signed 
by  the  testator  nor  attested  by  witnesses,  it 
may  nevertheless  be  valid  ;  but  in  such  cases 
the  testator's  intention  that  it  should  operate 
as  his  Will,  Codicil,  or  Testamoitaiy  Dispo- 
sition mnst  be  proved  deaily  by  dicnm- 
atancea. 

35.  If  the  Will,  Oodidl,  or  Tertementeiy 
Paper  be  ngned  1^  the  testator  at  the  end  m 
it,  and  attested  bf  two  disintraeeted  witnesses, 
the  Dirtriot  Be^pstiac  (althon^  Ihere  be  no 
ekHue  of  attestation)  mast  oomider  it  as  primd 
faeit  entitled  to  Fnbate. 

36.  In  cases  where  the  1^11,  CodidI,  or  Tes- 
tamentary Paper  is  attested  by  two  witnesses, 
such  witnesses  are  not  required  to  have  been 
jffesent  with  the  teetatorat  the  same  time.  It 
u  sufficient  if  the  testator  subscribed  his  name 
or  made  his  mark  to  it  in  the  presence  o^  or  pro- 
duced it  with  his  name  already  written,  or  his 
mark  already  made,  to  one  attesting  witness, 
and  afterwards  to  the  other  attesting  witness, 
provided  that  on  each  occasion  he  declared  it 
to  be  his  Will,  or  otherwise  notified  his  inten- 
tion that  it  should  t^ente  as  sucih. 

87.  If  tiie  Will,  Godicil,  or  Testamentaiy 
Paper  is  ^ued  at  the  end  of  it  bgr  testis 
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but  is  anatteated,  and  there  is  nothing  to  ehew 
am  intesitioii  that  it  ■bonld  be  attoitad  hr 
witnessea,  the  affldavit  of  two  dirintmrtod 
persma  to  prove  tlie  lagDatnre  to  be  of  Uis 
handwriting  of  the  testator  will  be  sofflcicnt  to 
entitle  the  paper  to  Probate. 

88.  If  the  Tnn,  Codicil,  or  Testamentaiy 
Paper  is  signed  at  the  end  of  it  by  the  testator, 
and  attested  by  one  witness  only,  and  there  is 
nothing  to  shew  the  testator's  intention  that  it 
should  be  attested  by  a  second  witness,  the 
affidavit  of  one  disinterested  person  to  prove 
the  signature  to  be  of  Uie  handwriting  ^  the 
testator  will  be  soffioieid  to  aitille  w  pqper 
to  Probate. 

Sft.  Tb»  draamstanoe  of  apeoMm  being 
named  as  an  executor  in  the  ^^Jl,  Oodicil,  or 
Testamentaiy  P^>er,  or  being  intereated  as  a 
legatee^  or  as  the  husband  or  wife  of  a  legatee 
imder  sach  Will,  Godidl,  or  Teetamentaiy 
Pqper^  rendoed  lum  incompetent  to  become  an 
attestang  witness  to  it,  so  that  if  the  name  ol 
a  person  so  intei«pted  appears  sa  that  of  a  sab- 
scribing  witaess  to  the  Will,  Codicil,  or  Testa- 
mentary Paper,  the  same,  so  &r  as  r^ards  his 
attestation^  must  be  considered  as  unattested, 
and  his  evidenoe  in  support  thereof  will  be  inr 
admissible,  unless  he  shall  first  leleaae  his  inr 
tereat  thereunder. 

30.  In  all  cases  the  District  B^iteaT  ahoold 
oarefolly  inqwot  and  pemae  the  Will  or  Testa- 
mentaiy Paper ,  with  aTiew  to  aaeertun  that  it 

is  a  cmnplete  document  for  example,  an 
atteetation  clause,  or  the  words  ''witnesses," 
appear  written  at  the  foot  of  the  p^)er,  Uie 
same  being  unattested ;  or  if  themper  porport 
on  the  fine  of  it  tobeatbaftof  a  wSl,tliecoi9 
of  a  Will,  or  instntctions  for  a  Will,  it  mnst 
primd  facie  be  oomddered  as  an  inconqJ^ 
pa|>er,  and  not,  save  under  spedal  circonistances, 
entitled  to  Probate.  Also,  any  ^ipearanee  of  an 
attempted  oanoeUation  tn  a  paper  by  bumis^ 
tearing,  oblitetatini,  or  otherwue  nuist  be  ao- 
counted  for. 

31.  Svety  bot  hading  to  a  piesiuiqitlai  flf 
abandonment  or  revocation  of  tbepweronthe 
part  of  the  testator  most  be  aoooonted  for. 

38.  Such  eases  wiH  generally,  in  consequence 
of  tiie  lapse  of  time,  be  doubtftil  cases,  and 
proper  to  be  transmitted  to  the  Bc^psbats  of 
tiiePrinc^ial  Segl8try,nnder  seoiioo  Ml  of 
Act 

33.  Alterations  and  interiinei^nB  made  by 
the  testator,  if  unattested,  an  to  be  proved  1^^ 
an  idUavit  (tf  two  penons  to  his  bandvntiii^ 
If  the  same  are  in  the  handwritinffof  ai^pw- 
son  other  than  the  testator,  it  wiD  aaffica  to 
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piore  hj  affidaiit  that  they  were  known  to 
and  amroved  of  h^  the  testator.  Proof  hy  affi- 
davit titat  the^  existed  in  the  paper  at  the  time 
it  iras  found  in  the  repoeitoriefl  of  the  testator 
recently  after  his  death  may,  under  cdrcum- 
itancea,  snffioe.  Alterations  and  interlineations 
made  since  the  31st  of  December  1837,  are 
Bobjeot  to  the  provisioiu  of  1  Vict  a  26. 

34.  With  respect  to  deeds,  papen^  memo- 
randa, or  other  documents  mentioned  in  a  Tee- 
tamentarj  Paper,  or  appearing  to  hare  been 
annexed  or  ^tached  thereto,  the  fyngcnng 
insbnctionB  as  to  Wills  bearing  date  since  the 
31st  itf  December  1837  vill  apply. 

36.  It  is  to  be  remembered  that  a  Will  made 
before  the  1st  of  Januair  1838  is  confirmed 
by  a  Ciodial  Avij  executed  on  or  after  tint  di^. 


A$  to  £«U»n  AdmmiilraUon. 

36.  The  dntam  of  the  Diifadot  Be^stnr  in 
raanting  AdminiBtnticni  an  in  WBaxj  respects 
Ube  same  aa  in  cases  of  Probate.  Heutoascer- 
tun  the  time  and  place  of  the  deceased's  death, 
and  the  value  of  the  property  to  be  oovered  hf 
tiie  administiation,  tad  to  see  Uiat  the  applt 
cant  has  been  sworn  as  requized  1^  itatute 
MOeo.  a  a  184. 

37.  Wliere  Administration  ia  a|^lied  for  by 
one  or  some  of  the  next-of-kin  only,  tJiere 

another  or  other  next-of-kin  equally  en- 
tbereto,  the  District  Registrar  may  re- 
quire proof  by  affidavit  or  statutory  declaration 
tiuu  notice  of  nuih  an^ication  ha*  been  given 
to  such  other  nexfr«f-jan. 

38.  LimUtd  AianiiDiakaiiima  are  not  to  be 

Gmted  unless  ereiy  person  entitled  in  distri- 
tion  to  the  persotud  estate  haa  consented 
or  renounced,  or  has  been  cited  and  failed  to 
appear,  «xo^  under  the  direotmn  of  the 
•Tadgei 

39.  No  person  entitled  to  a  grant  of  admi- 
nistration of  the  personal  estate  and  effects  of 
the  deoMMd  genendty  will  be  permitted  to  tdu 
»lnnitod  grant 

40.  The  District  BeoiBfaan  are  to  tike  cam 
(as  far  aa  poamble)  that  the  atuetifla  to  Ad- 
"'"'HTfit^  Bonds  are  responsible  penoni. 

41.  In  aH  cases  where  Gnnts  of  Adminis- 
tration  are  made  for  the  use  and  benefit  of 
minors  the  administntcns  are  xeqoiied  to  ex- 
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hibit  a  declaration  on  oath  of  the  personal 
estate  and  effects  of  the  deceased,  except  where 
the  effects  are  sworn  under  twenty  pounds,  or 
where  the  administrators  are  the  guardians 
appointed  by  the  High  Court  of  Chuicery,  or 
are  the  testamentary  guardians  of  the  minors  ; 
and  in  all  cases  of  persons  cited,  bnt  not  per- 
sonally, and  not  appearing,  the  administrators 
are  required  to  exhibit  a  similar  declaration, 
and  the  sureties  are  required  to  justify. 

48.  There  are  many  Administratjons  of  a 

rial  character  which  will  need  attention  on 
part  of  the  District  B^istrars.  In  special 
oases  the  recitals  in  the  oatii  and  in  the  Let- 
ters of  Administration  must  be  framed  in 
accordance  with  the  &ctB  of  the  casei 

43.  Grants  of  Administration  will  continne 
to  be  made  as  heretofore  to  the  guardians  of 
in&nts  and  minors^  for  the  use  and  benefit  of 
SQcdi  in&nts  imd  mmors  during  their  minority ; 
and  elections  minors  of  uieir  next-of-kin 
or  next  friend,  as  the  case  may  be,  to  such 
guardianship^  viU  oontinoe  to  be  nquired ; 
bnt  {onzies  aoceptang  sndi  gDazdisnahqpwillin 
ftitnre  be  di^ensed  with. 

44.  No  Probate  or  Letters  of  Administration 
with  the  Will  annexed  shall  issue  until  after 
the  lapse  of  seven  days  from  the  death  of  the 
deceased,  unless  amur  the  direction  (A  the 

46.  No  Administration  shall  issue  until  after 
the  lapse  of  fourteen  clear  days  from  the  death 
of  the  deceased,  nnleai  under  the  directioD  of 
the  Judge. 


QaiertU  InrintetUmt  fwtke  Dittriet  BegUtran. 

46.  In  cases  where  the  District  Begutrar 
receives  his  instructions  from  the  parties  inter- 
ested, and  without  the  intervention  of  any 
proctor,  solicitor,  or  attorney,  he  will  take  care 
to  ascertain  the  value  of  the  estate  and  effects 
of  the  deoMsed  as  oconctly  as  ommmstanoss 
allow. 

47.  No  Administralum  shall  issue  until  after 
the  li^  of  Iburteen  dear  days  fkom  the  death 
of  the  deoeaaed  nnbss  under  the  direotdon  of 
tiie  Judga 

48.  The  District  Begistnrs  may,  in  cases 
where  they  deem  it  neoeeaary,  require  proof, 
in  addition  to  the  oath  <tf  the  executor  «r  ad- 
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miniBtntor,  of  the  identity  of  the  deoeiaed,  or 
of  the  party  applyii^  fat  the  gnnt 

49.  In  eveiy  case  where  a  giant  of  Probate 
or  Administration  is,  for  the  wt  time,  implied 
for  after  the  lapse  of  three  years  from  the  death 
of  the  deceased,  the  reason  of  the  delay  is  to 
be  certified  to  the  District  Bmstrar.  If  die 
certificate  is  m>t  satis&ctonr  the  District  S»- 
gistrar  is  to  xeqmre  an  affidavit,  or  to  oonuan- 
nicate  with  Uie  Principal  fie^tiy. 

BO.  Notices  of  applications  for  n&nts  of 
Probate  or  Administration,  with  the  Will  an- 
nexed, tnmamitted  by  Uie  District  B^istrar 
to  the  Begistrars  of  the  Principe  B^gistry  (as 
directed  by  section  49.),  are  to  contain  (in  ad- 
dition to  the  particulars  therein  q>ecified)  an 
extract  of  Uie  words  of  the  Will  or  Codicil 
by  which  the  applicant  has  been  appointed 
executor,  or  of  the  words  (if  any)  upon 
which  he  foands  his  claim  to  such  adminis- 
batlon> 

fil.  District  S^istran  should  take  care  that 
the  oath  of  Administraton,  and  of  Adminis- 
trators with  the  Will  annexed,  is  so  worded  as 
to  clear  off  all  perstms  havinff  a  prior  ritdit  to 
Hie  grant.  In  these  caaeo^  ue  gnat  would 
shew  on  the  &oe  of  it  how  the  prior  interests 
hare  been  cleared  oft 

62.  Under  the  statute  the  Court  of  Probate 
has  power  to  appoint  an  Administrator  other 
than  tiie  person  who  jmor  to  the  Act  would 
have  been  entitled  to  the  grant  (sect  73.) 
Whenever  the  Court  sees  fit  to  exercise  such  a 
power,  the  &et  shonld  be  made  ]dainty  to  ap- 
pear in  iba  otih  of  the  Administmtor,  in  toe 
Letten  of  Administration,  and  in  the  Admi- 
nistratiim  Bond. 

53.  The  iiBual  oath  of  administrators  is,  as 
well  as  that  of  executors  and  adniiniBtrators 
with  the  Win,  to  be 'reduced  into  writing,  and 
to  be  subscribed  and  sworn  by  th«m  aa  an  affi- 
davit, and  then  filed  in  the  Bi^patay. 

64,  Every  Will  or  copy  of  a  Will  to  which 
an  executor  or  administrator  with  the  Will  is 
Bwam  ^dionld  be  marked  hy  such  exerator  or 
adminiatrator  and  by  the  person  beiine  whom 
he  ia  awom. 

55.  In  cases  where  it  is  necessary  to  issue  a 
dtation  to  accept  or  refuse  Prolwte  of  a  Will, 
or  to  accept  or  refuse  Letters  of  Administrar 
tiOQ,  or  where  it  is  necessary  to  issue  a  Bubpceoa 
to  bring  in  a  Testamentary  I^per,  and  m  aU 
similar  caaee,  the  District  Begistrar  is  to  com- 
mumcate  with  the  B^istrara  ot  the  Principal 
Begistry,  who  will  then  iaaoe  sacih  dtation,  aub- 
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poena,  or  other  reqnlaite  inatnunent  in  aoooid* 
ance  with  tiie  directiffii  of  the  Jndg& 

56.  The  District  Begistzar  is  not,  in  tnjcaea 
in  which  a  Will  has  been  produced  to  turn  t« 
Probate,  or  fbr  Administration  with  the  W31 
annexed,  to  grant  Probate  of  any  fartasx  Will, 
m  Administzation  witii  any  fbrmer  Will  an- 
nexed, or  Adminiatntion  to  the  deoeaaed  h 
having  died  inteatate^  without  ^eviona  nanmn- 
nication  with  the  B^jatoaa  a£  the  Friadpal 
B^istry. 

57.  When  motions  are  to  be  nuide  before  tie 
Judge  in  Court  with  r^ard  to  ^phcatdocs  fat 
Probate  and  Administration  made  at  the  IMs- 
trict  Begistries,  the  District  B^istrus  an  to 
transmit  all  original  papers  and  docoments  to 
the  Principal  Bristly,  and  the  same,  after  the 
directions  of  the  Court  have  been  taken,  wiU 
be  retoTned,  with  the  directima  of  the  Jodge 
thezetm. 

68.  The  (niginal  papera  are  alao  to  he  to- 
warded  whemever  mi  inmectitm  of  than  ii 
necesBsiy,  in  order  to  enaUe  the  Bfs^stran  of 
the  Prindpal  Begiatiy  to  answer  the  QDestioni 
aubmitted  to  than  by  the  District  Begistnr. 

59.  Papers  and  other  documents  may  be 
transmitted  by  the  District  B^;tstran  to  the 
Begistrara  of  the  Principal  Be^tiy  thioogh 
the  Post  Office.  Such  letters  or  packets  are  to 
be  superscribed  with  the  words,  "Ob  Her 
M^estys  Service,"  and  may  be  registoed,  if 
thoQ^t  neocQwiy. 

GO.  In  the  caae  of penons  leaidiiiKont of 
En^and,  Adminiattations  with  the  Will  an- 
nexed, and  Adminiatrations,  may  he  nantedto 
their  attorney,  acting  under  a  power  01  attoHMf 

properly,  atte^ed. 

61.  The  addition  and  tme  tdaoe  <d  abode  tf 
every  person  making  an  affidavit  ia  to  be  in- 
serted therein. 

62.  In  every  affidavit  made  by  two  or  men 
persons,  the  names  of  the  several  penoas 
making  it  are  to  be  written  in  the  jurat. 

63.  Ko  affidavit  wiU  be  admitted  in  any 
matter  depending  in  tite  Court  of  IMiste  in 
the  jurat  of  which  thwe  is  any  interiineation 
oreiasuxe. 

64.  Where  an  affidavft  ia  made  by  any  po^ 
son  who  is  blind,  OTwho>  fromhiaorbwaigna^ 
ture  or  otherwise,  wpeua  to  be  illiterate,  the 
District  Begiatiar,  Commissioner,  or  other  pe^ 
son  before  whun  anch  affidavit  la  made  it  to 
atate  in  tiie  jurat  that  the  sffldavit  ma  read 
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in  the  presence  of  the  part?  ii^a^ng  the  same, 
and  that  mch  party  seemed  perfect  to  under- 
ttand  the  same,  and  also  that  the  sud  party 
made  his  or  her  mark,  or  wrote  his  or  her  sig- 
Bstor^  in  liie  presenoe  of  the  Diilariot  Begjstrar, 
OommuBioner,  or  other  peison  before  whom  the 
iffldaTit  was  mad& 

6fi.  No  affidavit  ia  to  be  deemed  sufficient 
iriiieh  has  been  swtHcn  before  the  pardon  whose 
bdttlf  the  same  iB<^ered,  or  before  us  proctor, 
nlidtor,  or  attorney,  or  before  a  dtai.  of  hia 
proctor,  Bolidtor,  or  attorney. 

66.  A  proctor,  solicitor,  or  attorney,  and  their 
cIcAb  respectiTely,  if  acting  fm*  any  other 
pmotor,  solicitor,  or  attorney,  shall  be  subject 
to  therolee  in  rcifpeot  of  takmg  affidavits  which 
an  ^pUoal^  to  those  in  irtiose  stead  they 
■rsaetm^ 

67.  A  caveat  diall  zonudn  in  tatea  tar  the 
space  of  six  months  onty,  and  then  expire  and 
M  {tf  no  effect ;  Imt  oaveata  may  be  renewed 
from  tame  to  tiioe  as  hnetoforei 

68.  The  District  B^strar  shall,  immediately 

Jm  a  caveat  being  Imiged,  send  a  copy  thero- 
to  the  Bcvistrars  of  uie  Principal  Ecffistry, 
and  also  to  we  Be^trars  of  any  other  district 
in  which  it  is  alleged  the  decreed  resided  at 
the  time  of  his  dewL  or  in  which  he  is  known 
to  have  had  a  fixed  pdaee  of  abode  at  the  time 
ofhisdeiUh. 

69.  Ko  caveat  shall  afiiact  any  grant  made  on 
the  d^  on  which  the  caveat  is  entered,  unless 
notaoe  of  such  caveat  has  been  zeoeivied  prior 
to  the  grant  passing  the  seal 

70.  A  caveat  shall  be  warned  at  the  plaoe 
mentiinied  in  it  ai  the  addresa  of  the  person 

who  entered  it. 

71.  It  shall  be  sufficient  for  the  warning  of  a 
caveat  that  the  District  Begistrar  send  by 
paUic  post  a  warning  signed  by  himself  and 
directed  to  the  person  who  entered  it^  at  the 
address  maitionsd  in  it 

7&  Any  person  intending  to  oppose  a  Grant 
ti  Probate  or  Administration  for  which  ,  appli- 
cation has  been  made  to  a  District  Begistmr  is 
to  appear  before  such  District  'Repatmr,  either 
personally,  or  by  his  proctor^  solicitor,  or  at- 
torney, and  signify  sucK  his  intention :  other- 
wise Boch  person  is  to  cause  an  appearance  to 
be  entered  for  him  in  the  Principal  Begistiy. 
Hob  role  is  to  apply  whether  the  person  in- 
tending to  oppose  the  grant  has  or  has  not  been 
previooaly  wuned  to  a  caveat  or  served  with  a 
diation. 

New  Sniis,  ZXTII.— Fbobati. 


ND  INSTRUCTIONS.  49 

73.  The  District  B^pstrar  shall,  upon  being 
informed  of  any  such  intention  to  oppose  a 
gion^  require  the  person  intending  to  oppose 
the  same  to  fumian  him  with  his  name  and 
address,  and  in  case  <ii  a  proctrar,  solidtor,  or 
attorney,  with  his  oUent^s  name  and  address, 
and  shall  forward  a  notaoe  of  sooh  declared 
intention,  witli  the  name  and  address  td  tJie 
party,  and  of  hii  raoctar,  wdiaitor,  or  attwpcrr 
Of  any),  to  the  Bogistian  of  the  FlinaqM 

74.  The  District  B^istrar  shall  in  no  case, 
after  he  has  forwarded  to  the  Begistron  of  the 
Principal  Begistiy  a  notice  of  intention  to 
oppose  a  grant,  take  any  further  step  in  respect 
of  such  grant  except  under  the  directions  of 
the  Judge  of  the  Gotui  of  FXobote  or  of  a  CJounty 
Court  Judge. 

75.  Citatum*  against  all  persona  in  general, 
and  other  instruments,  heretofore  required  to 
be  served  by  affixing  them  in  some  puUic  place, 
axe  in  fiiture  to  be  served  by  the  insertion  m 
the  same  as  advertisements  in  such  of  tbelead- 
ing  morning  and  evening  papers,  and  sudh  of 
the  local  papers,  as  the  Judge  may  from  time 
to  time  di^ct  Such  citations  can  taiiy  be 
allowed  to  issue  in  cases  where  there  u  an 
affidavit  to  lead  them. 

76.  The  lists  of  Grants  of  Probate  and  Ad- 
mbustiation  required  under  seotion  ffl.  are  to 
be  fomiahed  by  tJie  District  B^jistrars  on  the 
first  and  erety  otlier  Thursday  m  the  montJi, 
and  are  to  contain,  tiie  date  of  each  grant;  the 
name  of  tiie  Bcs^try  in  which  each  grant  was 
made ;  the  Christian  and  suniame  of  each  tes- 
tator and  intestate ;  t^e  place  and  time  of  death 
tj£  such  testator  and  intestate ;  the  names  and 
description  of  each  executor  and  administrator 
to  whom  the  grant  has  been  made ;  and  the  value 
<k  the  persoi^  estate  and  effects  in  each  case. 

77.  A  District  B^istrar  is  not  to  •  cnant 
Probate,  or  Adminisbation  witli  the  Will  an- 
nexed, of  the  WiU  of  any  blind  person,  or  <^ 
any  obviously  illiterate  or  mnorant  person,  un- 
less he  has  previoudy  satisfied  himself  that  the 
sud  Will  was  read  over  to  the  deceased  before 
its  execution,  or  that  the  deceased  had  at  such 
time  knowledge  of  its  contents.  Where  such 
information  is  not  forthcoming,  the  District 
Begisttam  are  to  oonmiunicate  with  the  Begi*- 
tzaiB  of  the  Pxincipal  Beie^Btry. 

78.  In  ordinary  cases  where  the  property  is 
bondjide  under  the  value  of  fifty  pounds  one 
surety  only  may  be  taken  to  the  Adroinistraticm 
Bond 

79.  b  all  cases  of  limited  ot  special  Admi- 
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niitntion  two  mietiM  an  ahmyi  to  be  »- 
qnind  to  the  Adniniatntiwi  Bond,  sod  tbe 
Buid  18  to  be  ffna  in  doable  the  amoimt  of 
the  fond  to  be  deelt  irith  under  the  Admiiiu* 
tntion. 

60.  Whenerer  the  valae  of  the  peiBonal  estate 
end.  effect*  of  any  deceeaed  person  is  le-swom 
under  s  different  emoont,  or  any  rennncdstion 
is  sabeeqnently  filed,  or  any  alteration  is  sab- 
aeqaentl^  made  in  the  grant,  notice  <tf  sach 
re^nreannff,  renondatioiL  or  altOTation  is  to 
be  imiaematdy  forwaioed  by  the  IKatrict 
BegistraT  to  the  Begiatna  ot  the  Ftuuipal 
Begistry. 

81.  Li  an  cases  wherei^Heation  u  made  fcff 
Letters  of  Adrainistratum  (either  with  or  with- 
out a  Will  annexed)  of  the  goods  of  a  bastard 
d;^ing  a  bachelor^  or  a  spinst^,  or  a  widower,  or 
widow,  without  iSBoe,  or  of  a  person  dying  with- 
out known  relation,  notice  <^  such  applicfUiion  is 
to  be  giTsn  toheor  Miyesty^sProcoratorGfenraaL 
in  OE&r  that  he  may  <*«4*T"i'i*  whether  it  will 
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be  fi^wdient  to  biteifiire  on  the  put  at  the 
Ghnrn,  aave  and  except  thatwhm  the  deceased 
is  domiciled  within  the  dnehy  of  I«ncuter, 
notice  is  to  be  ^en  to  the  solicitor  for  the 
dnchy  in  London ;  and  no  giuit  is  to  be  issued 
until  that  officer  has  ^nified  the  craise  it  will 
be  proper  to  take  vaaauc  the  drcamitaaoee  of 
each  partunlar  eaaft 

83.  Klls  of  proctors,  solicitors,  or  attmnies, 
presented  to  the  District  B^nsttan  for  taxation, 
are  to  be  forwarded  to  the  ^iiuapal  Begistrai^ 
with  any  remaikairiudi  the  Disbict  Bei^stnii 
nuqr  aee  neoeaaaiy. 

83.  Hie  IKstrict  Registrar  is  to  take  can 
that  the  coraee  of  Wills  to  be  amtned  to  the 
Probate  orXetten  of  AdministntitHi  are  &i]fy 
and  raop^y  written,  and  are  to  inject  these 

which  are  not  so. 

84.  The  District  Begistrars  an  in  eroT  case 
oi  doubt  or  di£Bculty  to  communicate  iriw  the 
Begistian  vC  the  Fnadpal  Begutey. 
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FOEMS 

OF  INSTRUMENTS  TO  BE  ADOFTED  BY  THE  DISTRICTS,  AS  NEARLY 
AS  THE  OIBGDHSTANOES  OF  EACH  CASE  WILL  ALLOW. 


No.  l.-^oHct  to  le  Ummtthl  IfiktDidriaBuUtrmF  ^ApfKealionAmkiff  iem  made    Urn  fir  Ormt 

tfPnbate. 

The  Dutriot  Ragirtry  of 

To  tlw  B«guta«n  of  the  Prindpkl  Begirtry  of  Har  Miyoi^*i  Conrt  of  Prolwto. 

Yon  are  reqaMted  to  tak«  notfoe^  that  applieat!<m  hu  bMo  made  to  tna  (br  a  Giant  of  Probate  of  the 
Will,  bearing  date  th«  day  of  18     [and  Codicil  or  CocUcila  bearing  data 

the  day  of  18     J  otA.B.,  late  of  deoeaeed,  who  died  on  orabont 

the  d^  of  18     at  haviDg  at  tiw  time  of  hie  death  a  fixed  pUoa 

of  abode  at  vitUn  the  Mdd  Dietrict  of  O.I>.  of  tiw  SHaatar 

'or  far  S.F.  at  the  prootor,  soUeitor,  or  attonwr  of  C.2).  the  ezesaior]  nuiad  In  the  Mid 

""iU  [«p  OodioO].  In  tiie  worda  following : 

ISwtvmrt  tie  extract  fiom  At  WiU«r  Otdiea.} 

(Signed)  O.S., 

DMriot  B(«iftnr. 


Now  1  a.— JVflliM  to  it  trmumitled  ly  At  Dittriet  Segiitrw  efAwMe^iKM  Kanng  Urn  made  to  Um/n* 
grawHy  ^JwwiirtPatfoii  ^eUh  the  WUl  aumaeti. 

The  Diibriat  Bogiatiy  of 

Tb  the  Bc«Miara  of  the  Frinelpal  B^rlatry  of  Her  Mijerty'a  Court  of  Profaale. 

Yon  are  reqneated  to  take  notioe,  that  applioatioo  baa  been  made  to  me  fbr  a  Giant  of  Letten  of 
Adminiatration  with  the  WiU  annexed,  the  aud  Will  bearing  date  the  day  18 

[or  WiU  and  Codidl  or  CodioilB  annexed,  the  said  Will  bearmg  date  the  day  of  IS 

and  the  mid  Codicil  bearing  date  the  day  of  18    ]  of  the  peraonal  estate  and 

effeotaof^.JB.,  lateof  deoeaaed,  who  died  on  or  abont  ttie  day  «  18 

at  having  at  the  time  of  bia  death  a  fixed  plaoa  of  abode  at  within  the«id 

INitriot  of  by  CD,  ui  the  raeidaaty  legatee  [or  «  (iU  oue  may  )e]  named  in 

the  Mdd  Win  [or  \nS.F.  trf  the  proetor,  wUdtor,  or  attorney  of  G.I>.,  the  reiidiuury  legatee 

named  in  tiw  add  frail  in  the  WDidi  fblhnring : 

iSenmmrt     exiraet from  the  Wia^rOodieiL'] 

**'nS*ief£3-«. 


Ko,  1  i^SoUe*  to  I*  iTMMiAlid  2y  Ae  J)utrict  Segi^rar  of  ApfUMtiom  harlmg  been  mad»  to  kirn  fir 

Oramt  itf  Admimitlration. 

Tbe  XKiiriet  lEtegMry  (rf 

To  die  BflgMati  of  the  Prindpal  Begiitiy  of  Her  M^ee^  Conrt  of  ProlMte. 

Yon  are  reqneeted  to  take  notioai  that  mtlioation  hai  been  made  to  me  fin-  ft  Orant  of  Letton 
flf  AdmintataadionoftheperMnaleitato«DdenMticrfA.J.  latoof  deeeMead,«hodiodon  or 

about  the  day  of  18     at  intertato,  luning  Ht  tbe  «^  Ua 
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dmOi  m  fizad  jSmm  of  abode  at  within  the  wtiA  Dwtriot  of  ,  %  lAinae,  viAoiit 

diUd  or  pano^  brother  or  wteTf  nnele  or  anot,  usphew  or  nieoe,  by  O.J>.  of  om  of  Aa 

Uwftaloowfai»-B«riiuKiaiid  nexfr^rf-kin  of  Ibe  deooaaed  [ei*  hj  S^.  of  the  proctor,  mMtar, 

9rt*bBaai»jatu.l>.,  one  of  tha^  Ae.^ 

(Sigiied)  Q.H., 

IMibiotBo^rinyr. 


No.  Ift-JnxjMqf  tiUAUryq^a  Ocmmt  in  a  J>itlrkt  Xtginrp. 

To  tiw  Begietran  of  the  Prindpal  Beglatiy  of  Her  Maj«ety's  Ooort  (tf  ProMab 

Yon  are  reqneated  to  take  lu^oe,  that  a  OaTeat  haa  been  Mitved  in  the  Diatriot  Begiattr  of 

attadMd  to  Her  Mijea^  Oovrt  of  Probata  of  (he  folknrii«  teaonr  £«(  o«t  d«  Oaaitf  al>^ 

lllia  d^of  18  . 

(aigned)  0.1>. 
DIatatiot  Bflgiitaar. 


mo.^—4ttda9itnfMatimg  Wimm  im  proof  <^     dm  jSxeaaiom  tf  a  WiU  or  CodicU  dalei 

8lJ(  Jbtembtr  1887. 

In  Her  MajaatT^Goort  of  Probate.   Iha  Dirtriet  Begfatty  ttf 

In  the  goods  of  A.B.  deoeaaed. 
I  C.2>,  of  in  the  ootint^  of  make  oath  [or  solemnly  affinn],  tint  I 

am  one  at  the  ■nbeeribing  witnoapeo  to  the  uat  Will%nd  Teatament  [or  Coditnl,  tuUteaue  wiayhe,]  of  tlw 
aaid  C.X>.,  late  of  in  the  oonn^  of  deoeHed,  the  aaid  Will  [or  CkididlJ  bite 

now  hmminto  annexed,  bearing  data  ,  and  that  the  Mid  Teatatm-  azeentad  tiw  w 

Will  [or  Codicnl]  on  the  day  of  the  date  thereof,  by  rigning  bis  name  at  the  fiwt  or  end  tbemtf  [or  ia 
the  tesUmoniom  oUose  thereof  or  in  the  attestation  cLwJse  thereto,  at  tht  case  may  he],  as  tlw  wma  wnr 
appears  tikereon,  in  the  presesoe  of  me  and  of  thoother  subscribed  vritDosa  thereto,  betii  of 

lis  being  praaeot  at  the  same  time,  and  «•  ^wnopon  attested  and  anbaeribed  the  said  WiU  [or  Oodid] 
in  the  preeenoe  of  the  said  testator. 

(Signed)  an. 

Sworn  at  on  the  day  of  18  ,  be£m  noe  ^pirmm  aadOfM 

le  airnHMlar  oatkt  wiikr  At  Axi'\, 


If.K — If  the  sigoatnro  is  in  teaHiooniam  olanae  or  attestation  elaaae,  it  moat  be  shewn  in  Am  aSdgrit 
that  the  testator  folly  intsBded  the  same  as  bis  final  aignatDra  to  his  wilL 


No.  8.— JJttfa"*  Jbr  tite  CmmMmm  qflnkmd  Jtmmt.~Fir  JiMeiiiBrt. 

In  Her  MiyeBty^Ooartttf  Probate.   The  INstriot  Kegiitry  of 
Inthego«>dsof  ^.A  deoeaaed. 

The  day  of  18  . 

I  C.I>.  of  (<)  make  oath  [or  solemnly  affinn],  that  I  mm  one  of  the  exeentws  [sr  tbs 

ezeontor]  named  in  the  last  Will  and  Testament  O  of  the  said         hie  of  deeessed;  Oat 

the  sud  deoaaeed  died  Ml  w  about  the  day  <tf  in  the  year  t^onr  Laid  Oae 

thonsand  hundred  and  at  (*)  ,  and  that  tiie  sun  deoeaaed  at  Uw  time 

of  hia  death  had  a  fixed  plaoe  of  abode  within  the  nid  diBtriot  of  .at  ,  and  that  the 

peraonal  estate  and  eflecta  of  the  said  deoeaaed,  whidi  be  any  way  died  poBKeeed  of  or  entitled  to,  and 
for  or  in  respect  of  which  a  Probate  of  the  said  Will  ie  to  be  granted,  eitduuve  of  yAai 

the  atoA  deceasad  may  have  been  possosoed  of  or  entitled  to  ae  »  trostee  fto- any  odier  panon  or  penoaih 


(<}  Insert  the  names,  reridenoes,  and  titles,  or  profeasion  of  the  peisMia  making  the  afidavit. 
{*)  Insert  Codicila,  if  any. 

(*)  Inaert  pkos<rf  death,  or  set  fbrih  the  reason  why  the  same  oannot  be  flamidied. 
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■ad  not  banaBoMljr  [^OW  ItaaAetdt  iiimt  dmtm  No.  1.  kamm  itdgntd^  Mid  wiiboai  deducting  aoT* 
thing  on  Mmmnt  nf  Tnn  innti  inn  infl  mrinfffrnm  thnwiil  ilnnnMort,  tin  iiiiilui  Iht  iriuu  uf 
ponitda,  totbebart  of  nvknowladga^  inftemMioD,  and  baliotL^M  IsndtoUi 
mdoned}. 

(Kgned)  O.I>, 

N.B. — Fmu     tlu  two  Jiaaelield  oUiiMi  to  bo  printed  on  fbo  \mA  itf  tin  affidaTil, 


No.  S  a.— Affidavit  for  the  Oommimitmen  ofluiamd  Awmie.— J'or  AdmimMMon  wiA  (U  WiU  anmexed. 

In  Har  H^es^a  Ooart  of  Probftte.   Tbo  Dutriot  B^fistrj  of 
In  tho  goods  of  A.B.  deoeoMd. 

The  dayof  18  . 

T  G.D.  of  (*)  the  par^  i^I^Tinff  ^  AdministntioD  with  tbe  Will  (■)  Minezed  of  the  penonal 

eotetOMid  effecteof        Uteof  doooMed,  iD«ke  ooth  [or  aolamDlv  affirmj,  that  the  said 

deoeaaed  died  on  or  about  the  day  of  one  thotuaod  hundred 

ud  «t(S)  ,  and  tiuft  tile  laid deooasad  at  tiwUmaofbu  death  bad  a  fixed  phoo 

of  abode  within  the  said  diitriot  of  at  ,  and  that  the  peraonal  estate  and  effeota  of  Uie 

nid  deoeaeed,  whitdi  be  any  w^  died  poeaonaod  <rf  or  entitled  to,  and  for  or  in  reepeot  of  whioh  Letters 
of  Administration  with  the  said  Will  (*j  annexed  are  to  be  gisnted,  ezoladve  of  what  the  aud  deonied 
may  hare  been  powoeaed  of  or  entitled  to  as  a  trustee  for  any  other  person  or  persons,  and  not  benefldally 
\if  am^lea»AeiaaiiuiTtdaMm  lio.  1.  Aenon  indoned],  and  without  dedooting  anything  on  aooonnt  (tf  tho 
Mbta  doe  and  owing  fkom  tbe  mid  deoaaaad,  are  nndar  tbo  Talm  of  poonda,  to  the  best  id 

my  knowledge  Information,  and  belief  [if  mo  ttaidioUt  faatrt  flbMMS  JVa  S.  Icmn  Momd]. 

(Sigoad)  CD. 

Bwom  at  on  tbe  dtj  of  bafine  mo  Ipenon  auAorimd 

UtadmmkttroaAaymderikt  Ad.] 

N.B.— Tonna  for  tba  two  kaaehold  daoM  to  be  printed  at  tbe  baek  of  the  affidarit 


(■)  Insert  the  names,  reddenoM^  and  titlei^  or  prafoawmBttf  the  penoM  making  tho affldftrit, 
(*J  Insert  CodioiK  if  any. 

(')  Insert  the  place  o€  death,  or  set  forth  the  reaeon  why  the  same  oaonot  be  ftimiafaed. 


No.  8  b.~Affidapitfor  tke  (^aWMHieaen  of  Iidanid  Iimmm.—F9r  Admtiniatnaon. 

InHarMiqeaty'sCoutttfProbatau   Tbe  District  Begistry  of 
In  the  gooda  of  deoaased. 

Tho  day  of  18  . 

I  (J.D.  of  {■)  Oie  ptrty  af^lying  fbr  Lettara  of  Adminiatiatlon  of  the  personal  eatata 

and  efltetairf the  aiid  A.B.,  lato  ttf  make  oath  [or  Kdematjr  affinn]  and  aay  aa  followa : 

That  tbe  said  deoeaaed  died  on  or  about  tbe  day  of  one  tlwnisand 

hondred  and  at(*)  ,  and  at  the  time  of  his  death  bad  a  fixed  place  of  abode  within 

tbe  said  district  of  at  ,  and  that  the  personal  estate  and  efl^ta  of  the  said  deceased 

whioh  he  any  way  died  possessed  of  or  entitled  to,  and  for  or  in  req>ect  of  whioh  Letters  of  Ad- 
ministration are  to  be  granted,  ezolosive  of  what  the  nid  deceased  may  have  been  posseaeed  of  or  entitled 


(0  Insert  the  namea,  reddenoea,  and  titles  or  profoakm  of  the  panon  makhv  the  affidavil 
n  luert  jdaoe  of  death,  <«  aat  forth  tho  reason  why  the  aame  cannot  be  fiurniahed. 


Ann  tfLeaaAM  Okam  JVo.  1. 

"  IndwUng  tbe  Leaaahold  Estate  (vlbtates  for  yean  of  tiieaaid  deoaaae^  whether  abaohito  or  deter* 
minable  on  a  lifo  or  lives." 

Ana  nfttaaAold  Olamt  No.  2. 

"And  I  [or  we]  lastly  make  oath,  that  the  sidd  deeeaasd  was  not  poanmad  of  or  entitled  to  any  lease- 
bold  estate  or  estates  for  year^  whether  absoilnto  or  dstemunaUa  on  a  Ufo  or  Un^  to  the  bask  of  my 
[or  oar]  knowledge,  informaticm,  and  beUa£" 
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toM»iniitoelbru7otbflrpenaaaiid]HnoBi^aodiiotben«Adall7  [^ami]fl«aaA6td*iimrttiamlf».^ 
Jumm  Mdoranl],  mm  witbont  dednolug  afjuiiig  oo  aooooDt  ^  the  debti  doe  and  owing  from  fti 
Hid  daoeaaad,  an  nader  the  valoe  of  poonda,  to  the  beat  of  toj  knowledge,  infbnna&a, 

and  baliflf  [^wtiaoMftoIiliMMrl  elaiuiJVe.  i.ieraomimdonid]. 

(Iffignad)  CD. 

Bwora  at  on  tha  daj  of  baftn  me  [peno»  oMtriaed  l»  aAtmiilr 

oaUtt  wader  Ab  Att\, 

N.B.— Fbmu  for  tlio  two  baaehold  daaaai  to  ba  printed  at  the  baefc  of  tba  affidaTtt. 


Na  4.— OoA/or  Awator. 

iDHerHqeaty'iOoaitorFtaUta.   The  DMriet  Bagiatiy  of 
In  the  goods  of  A.B.  deoeaeed. 
ICD.  of  mUwoonn^of  make  oath  and  aty  [oratdemaly  affinn],  that  IbaHentlui 

pi^ar  writing  r^thaas  paper  writingi]  banto  annexed  to  ooBtam  the  tana  aM  0^ 
iuMit  Tor  hut  vTiIl  aadTaatamaBt  with  CodioOa]  orA.B.  late  in  the  oonnt^  of 

deoeaeed,  and  that  I  am  the  aole  exeontor  [or  one  of  the  ezeonton]  tberrin  named  [or  exeoator  •oooidtuR 
to  the  tenour  thereof,  exeontor  dnring  life,  executrix  during  widowhood,  ora*  tke  cate  may  be,}  and  that! 
will  fiutbfblly  admtniater  the  persoiud  eetate  and  efibota  of  the  wd  Teitator  by  paying  his  jiut  debts  ind 
the  legaoiet  oonteined  in  hia  Will  [or  Will  and  Codidls],  ao  fiu-  «•  the  nnie  ibaU  thento 

ezteoo  and  the  law  land  me ;  that  I  will  exhitat  an  inveDtoiy,  and  reoder  mi  KoooDot  of  my  exeoatmhip, 
whenaw  reqmred     law  ao  to  do;  that  tiio  twtator  died  at  in  the  ooon^  at 

ontbe  dayof  18   ,  and  tbathe  had  at  the  time  ofUa  death  afixad  plaoa  «C 

abode  at  wiUiin  tiie  tMd  diitrict  of  ;  and  tliat  the  whole  <tf  the  peraooal  aabUe 

nod  effects  <tf  the  mid  Testator  does  not  amoont  in  valoa  to  the  MUD  ot  powtd^  to  the  Uat 

of  my  [or  owj  knowledge,  information,  and  behet 

(Signed)  CD. 

Sworn  at  tUi  day  of  18   ,  beCwo  me,  B.F. 

Each  l^atamantaiy  RfT  to  be  maihad  by  the  pariona  awora  and  ttia  panoa  adiaiiiialaring  tba  oath. 


No.  S.—OtAfor  Admimmvien  wiA  O*  WiO. 

In  HM-lCigeoty's  Court  of  Probate.   Tha  INilriet  Bagiatay  of 
In  the  goods  of  A.B.  deoeased. 
IC.D.ot  in  the  county  of  make  oath  and  say  [or  solemnly  affirm],  that  IbeUere  thii 

paper  writing  [or  thesepaper  writings]  hereonto  Mmexed  to  contniii  the  true  and  original  last  "WXi  sod 
Testament  [or  the  last  Will  and  Testament  with  Codicils]  of  A  .B.  Ute  of  in  &e  ooanty  of 
deceased,  and  that  the  executor  therein  named  is  dead  without  having  taken  probata  thereof  [or  at  At 
fact  mag  he\,mA  that  I  am  tb«  reridnaiy  legatee  in  tmat  named  thorain  [eroi  ttc/oel  ai^  ftej,  and  Oat 
I  will  faithMly  administer  the  personal  estate  and  effMrts  of  the  said  deoeaaed  aooOTding  totho  tawnrof 
his  Will  [or  Will  and  Codidls]  ^  paying  his  just  debts  Mid  the  legades  oont^ned  in  lua  Will  [«r 

Will  and  Codicils],  and  distributing  the  residue  c£  his  estate  aooording  to  law ;  that  I  will  exhibit 

an  inventory  and  render  an  aoooont  of  my  adn^istration  whenever  required  by  law  so  to  do;  that  the 
testator  died  at  on  Ute  day  of  18    ;    that  the  said  testator  at  the  time  of 

hie  death  had  a  fixed  place  itf  abode  at  within  the  said  diatriot  of  ;  and  that  the 

whole  of  tha  pwaonal  estate  and  aflheta  at  the  aaid  daooaaed  dosa  not  anonnt  in  Talno  to  the  anm  of 
pounds,  to  the  best  of  my  knowledge,  information,  and  belief 

(SteHd)  OJ). 

Swoaat  diii  d^of  18  ,bflAnme,A/. 

Bacb  Tbahimwitaiy  F^er  to  ba  mariud  bj  tha  penou  awom  and  the  panon  admhiitariag  Oo  oath. 


No.  6.— OoA/or  ^dawairfMrfors. 

In  Her  Majeety'e  Court  of  Probata.   The  District  Begistty  of 
In  the  gooda  of  A,B.  deoeaaed. 
I  C.J),  of  in  the  oonnty  of  make  oath  and  say  [or  scdomnly  affirm],  that 

A.B.  lata  of  deoeased,  died  a  bachdor,  without  parent,  brother  or  sister,  ancle  or  annt,  nephew 

or  nieoa^  and  intestate,  and  that  I  am  the  lawfbl  oourin-gKman  and  one  of  tba  next-of-kin  of  the  mid 
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deoBMBii  [tkit  muit  fi<  altered  in  aecordanee  viih  the  nrnwiKoiioei  qf  tie  oow] ;  thkt  I  irill  fititliftiUy 
■dndniitortbe  ^anonal  astato  and  eSbete  of  the  add  deoauad,  hj  paying  hk  jut  dabt^  and  diitrihtttiitg 
tha  tMlchieofliaflatetauoordiDg  tolBw;  that  I  will  exhibit  aa  inventOTT  and  render  an  aoooont  <tf  my 
■dminiBtntioti  wheoerer  reqnind  by  law  so  to  do;  diat  the  said  deoeaeed  died  at  on 
the  day  of  18    ;  that  at  tlu  time  of  his  death  he  had  a  fixed  place  of  abode  at 

wiUiin  the  said  district  of  ;  aod  that  the  whole  of  the  penonal  eetate  and 

efibcti  of  the  sud  deoeaeed  doea  not  amoani  in  valtM  to  the  nyn  of  pooiid%  to  the  hert  of 

my  knowledge,  iafonnatioD,  and  belief 

(Signed)  A.S. 

Sworn  at  tiiii  day  ol  18  ,  beftm  me,  X^, 


No.  7.— Probate. 

In  Her  hCajes^'s  Court  of  Probate,   The  District  Begittry  of 

BE  IT  KNOWN,  that  on  the  day  of  18   the  lart  Will  aod  Teatament 

[or  (he  last  WiU  and  Testament  with  CSodioilaJ  hereunto  annexed  of  A  .B.,  late  of  deceased, 

who  died  on  or  aboot  at  ,  and  wlwat  the  time  of  his  death  had  a  fixed  place  of  abode 

at  within  tiie  district  qf  ,  was  proved,  and  registered  in  the  sMd  DistritA 

Bagiatay  of  attaobed  to  Her  Majesty's  Coart  of  Probate,  and  that  the  adnuniatration  of  alt 

Mia  ringnlar  the  personal  estate  aod  eflbcta  of  Uie  said  deceased  waa  granted  by  the  aforesaid  Court  to 
CD.,  tiie  sole  execator  [or  at  the  eate  may  'be']  named  in  the  said  Will,  he  having  been  first  sworn  well 
■ad  ^thfdlly  to  administer  the  same,  by  paying  the  just  debts  of  the  deceased  and  the  legaoiea  ooDtained 
in  his  Will  for  Will  and  Codioilsl  so  &r  as  he  is  thereunto  bound  by  law,  and  to  exhiUt  a  true 

Mid  perfect  inventory  of  all  and  singnlsr  the  add  estate  and  cdbot^  and  toiwoder  ajnit  andtmeaooonnt 
thenctf  whenever  leqoiied  by  law  m  to  do. 

(Signed) 

Bztastodl^  PigtrietB^^stmr. 

(ua.) 

To  ke  wiUUn  fa  )  Bwam  WKbr  £ 
g».  «f|    ondOatAelMor  M 

MDrateHtOe  4am 
<^  18  . 


Ko.  8.— XfMcn    AMtitlnHim       A«  WiU  mmmecL 

In  Her  Mqea^  Comri  of  Pnbato.  Hie  Diatriot  Begjitiy  of 

BE  IT  KNOWN,  that         late  of  iaOeoomi^or  deoaand, 

mho  died  on  or  about  the  day  of  ,  U  aod  lAo  ai  tiw  time  of 

liis  death  had  a  fixed  phwie  of  abode  at  wtthin  the  wM  distriot  of  made  and  duly 

oxeooted  his  l>st  Will  and  Teatament  and  did  therein  name 

And  BE  rr  FURTHER  KNOWN,  that  on  the  dav  of  ! 

Letters  of  Administntion  with  the  said  Will  annexed  of  all  and  ""gwifw  the  penonal 

MtatoandeAota  oftheaiuddBoeased  were  gruited  by  Hmt  Mues^s  Conrt  of  FnAato  to  CD.  {inert 
the  ^araeter  in  ithiA  the  Oramt  it  taim],  he  having  previouily  been  sworn  well  and  Uihfblly  to  admi* 
nistor  the  same  aooonUng  to  the  tenoor  of  the  said  Will  to  pay  the  just  debts  of  the  said 

deoeaaed,  and  to  exhibit  a  tne  and  perfect  inventny  of  all  and  wngnlar  toe  aidd  personal  estate  aod 
eflboto  and  to  xendar  a  jiut  ntd  ferae  aoooonfe  tbecw^wbeneTer  required  by  Uw  so  to  do. 

Extracted  by 

Sworn  wider  lE 

amd  that  the  Tettator  died 
on  or  about  Ae  dm 
^  18  . 

No.  9.— XettefV  a/jldrnmrimfted. 

In  Her  M^esty'sOonrt  of  Probate.   The  Distriot  Begietiy  of 

BE  rr  KNOWN,  thai  on  the  dn  <tf  18      ,  Lettm  of  Adnd* 

nistration  of  all  and  ungolar  the  personal  estate  and  efieots  otA.B.,  late  of  deoeaeed, 
who  died  on  or  about  18      ,  at  intestate,  and  had  at  the  time  of  his  death 

»  fixed  place  of  abode  at  witliin  the  sud  distriot  of  were  granted  by  Her  Mqeety'e 

Court  of  Probate  to  CD.  of  the  widow  [or  at  &e  ea$e  may  be]  of  the  s^">*'B*^>  *^ 

haTiag  been  fiat  nnxa  well  and  jkitiiiully  to  adminiater  the  nme>  by  paying  debtat  and  dia* 


Pgned)  S.F„ 

District  Re^atiar. 

(LA) 
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tribatii^  Hkt  nddm  of  Ut  pataooil  Mtato  and  «flMi  wNnidii^  to  law,  and  to  MtUUt »  inm  and  pwfat 
iiiTMtoiy  of  all  and  anpilar  the  Mtatoandoflbot^  and  to  raidar  a  jaifc  and  ton*  aeeooBt  mw( 
vbenevor  raqnind  br  law  ao  to  do. 

(Ssnad)  e.P., 

Bxtnw9todb7  DMriet  Bagutrar. 

•»  to  «««  hi  imder  it 

m  or  <ih(mt  the  day 
18  . 


No.  10.— i)ouftb  Probate. 


In  HarHi^Mi^a  Court  itfPMbato.   l%a  Diatriet  Bagiaby  of 

BB  IT  KKOWN,  that  ontlw  dwitf  IS.tUhit  WiSi  aad 

THtament]  «r  the  Uat  Will  and  TaataacBtirith  Codidla]  otA,B.,  late  of 

deoeaaad,  who  died  on  or  aboot  ,  at  ,  and  had  at  the  time  of  his  daatt 

a  fixed  plaoa  of  abode  at  within  the  B«id  diatriot  of  waa  {voTed  and  rf^irtered,  aad 

that  adminiatratimi  of  all  aod  ringolar  the  peraonal  entate  and  afleoto  of  the  aud  deceaaed,  and  anj  «ij 
ooDoerning  hia  Will,  was  granted  to  CD.,  one  of  the  exeoatora  named  in  Uie  said  Will  [or  CodioUj,  bo 
having  been  already  awwn  well  and  fiuthfuUy  to  adminiater  the  aama^  and  to  make  a  tme  and  perfMt 
inventory  of  all  the  aud  peraonal  eetato  and  eAet^  and  to  lender  a  joat  and  tnia  aoooont  dmeof  wIho* 
ever  required  by  law  ao  to  do,  power  being  leeerTad  of  making  the  liko  grant  to  B.F.,  the  other  azeeotor 
named  in  the  aaid  Will,  when  he  ahonld  apply  for  the  Mune.  And  BE  IT  FUBTHEB  ENOWN,  that 
on  the  day  of  18       i  the  aaid  Will  of  the  aud  deoeaaed  «u  aho 

vroved  ('),  and  that  the  like  adminiatration  of  all  and  nngnlar  the  penonal  eetato  and  efieota  (tf  the  aaid 
deeeaaed,  and  any  way  oonoeming  hia  Will,  waa  granted  to  Uia  mid  S.F.,  he  baring  beeo  first  duly  nrani 
and  fiutfafiilqr  to  adminiator  the  aame,  and  to  make  a  tme  aad  perfect  inventoiy  of  the  pamwil 
■lata  and  eflboto  of  tha  aaid  deoeaeed,  andtoranderajaafeaeoonnt  tharoofiriMneTarm^nind  law  so 
to  doi 

(Sigaad)  OM^ 

Sctraotedl^  INataiot  B^istaar. 

mdAat  At  Ttttatvr  dtcd 
mweabvilikt  dam 
18  . 

(*)  Fonaar  gnui^  Jan.  18  ,  tmder  tha  mdm  ma. 


No.  ll,~Ex€m,jmUatim  <(f  Probate  or  LeUtn  tif  AdrnmisMiam  wiA  WiU  amwMd. 

IsBOTll^jeBtylaCoartofFkabate.   Tlw  Diatriot  Bagbtry  of 

BE  IT  KNOWN,  that  upon  aaardi  being  made  in  the  Diatrlet  B^iabTof  ettadiedto 
Her  M^eaty'B  Oonrt  of  Probate,  it  phunly  appaua  that  on  the  day  of 

in  the  year  ofoor  Lord  18      the  last  Will  and  Teatament  with  Codieili  of  ^.J  ,  Uto 

of  deoeaaad,  who  died  at  on  or  abont  and  had  at  the 

tame  of  hia  death  a  fixed  i^wettf  abode  at  within  the  aaid  diatriot  of  waa  ^wnd 

}tj  O.J>^  the  exeootor  named  tberdn  {or  Letters  of  Adminiatration  with  tha  laat  Will  and  TestasMat 
and  OmUcnlB  annexed  of  the  personal  estate  and  effiote  of  A.B.,  late  oi;  fto.,  were  granted  to 

CD.,  as  the  ],  and  which  Probate  [or  Latton  of  Adminiatiation  nmr  nmain]  now  leBsaina 

of  Beoord  in  the  aaid  Registry.  The  true  tmour  of  the  aaid  Ftobato  [or  Lettan  of  AdwifiVtortionwUh 
the  WiSl  annazed,  oa  Ike  cam  awy  ftt]  ia  in  die  wor&  fiillowii^  to  wit : 

iSmOUOnrntitlolereeUedttrMim.} 

In  Uth  and  toftimony  irtwraof  tiiaas  Iirttera  Taatimonial  are  iasned. 
Oirenak  aa  to  tlw  timaofthe  afcreaaidaaarofa,  aDd  Oa  aaaUi^  of  these  pTCMnt% 

ibis  dm  of  in  tha  year  of  oar  Lord  18 

(Sigaed) 

Extracted  by  Diatriot  Bagiabnr. 

Swtm  wider  £ 
MtdOMthgntMordied 
on  At  day 

^         18  .    - 
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No.  12. — Exem^fietUum  of  A^rnvM^naim, 

Is  ffw  Majesty's  Conrt  of  Probate.   The  District  Bagistry  of 

BE  IT  KNOWN,  that  upon  searoh  bdog  nude  in  the  Dirtriot  lU^rtr?  of  attaohed 
to  Bar  M^flsty's  Coort  of  Probata,  it  appears  that  oo  the  day  of  in 

tka  jaar  of  oar  Lord  18  I<ettraB  of  AamiDistntion  of  all  and  inngnlaT  the  peiwrnal  estate  and  efioots 
ofi.£.,late<if  who  died  at  mi  or  about  ,  and 

bd  u  die  time  (tfhia  death  a  flzadplaoe  of  abode  at  within  the  udd  IMrtriot  of  , 

mre  granted  to  CD.,  the  [or  one  of  the  ]  of  tiie  nU  deosMed,  and 

whid  Lstten  Admimetration  now  remain  (rf  reowd  in  the  nid  Bugiwtry.  The  true  tenonr  of  the 
waA  Lettoi  of  Administralion  !■  in  the  w<nde  fi>Ilowing,  to  wit : 

[fere  ihe  Ldien  <^  AdmAmHraUim  an  to  he  rteUed  verbatim.'} 
In  &ith  and  tsstimony  whereof  these  Letters  Testimonial  aro  iesoed. 
Qivan  at  ae  to  the  time  <tf  the  aforesaid  searoh,  and  sealing  of  these  present^ 

this  dayof  intiMvearofoiirliordlS 

(8ign«l>  KM. 

btnetadbv  IKsttiot  BeE^strar. 

(L.8.) 

O90r%  undo-  £ 
mdtiatAe  InUataU  died 
mA$  dm 

^  18  .   

IXo.  19.— ^eekiAdminitlraHtmviAaeWiUitf  a  Married  Wenummmaeed, 

In  Her  Msjesty's  Court  of  Probate.   The  District  Begisby  of 

B£  IT  KNOWN,  that  A.S.,  wife  of  C.B.,  late  of  in  the  county  of 

^onthe  dayof  IS       ,  at  ,  having  at  the  time 

other  death  a  fixed  place  of  abode  at  within  the  said  diatrict  of  ,  and  having  during 

W  coverture  widi  ue  mid  O.B.,  by  virtue  of  certain  powers  and  authoritiee  given  to  and  vested  in  her 
by  s  certain  indmtnre  of  settlement  bearing  date  the  day  of  18  , 

aad  of  all  other  powers  and  authorities  her  eaabUog,  made  and  executed  her  last  Will  and  Testament 
bearing  date  the  day  of  18       ,  and  thereof  appointed  her  said  huebaud,  the 

nid  C.B.,  sole  executor,  and  that  the  sud  C.B.,  as  the  lawful  husband  of  the  said  deceased,  is  the  sole 
panoQ  entitled  to  her  personal  estate  and  effects,  over  which  she  had  no  disposing  power,  and  ooncemiag 
which  she  is  dead  intestate.    And  BE  IT  ALSO  KNOWN,  that  on  the  day  of  18 

Letteis  of  Administration  (with  the  sidd  ^11  annexed)  of  all  and  singular  the  personal  estate  and  eflbota 
of  the  nid  deceased  were  granted  and  committed  by  Her  Hajesty's  Guurt  of  Probate  to  tiie  said  C.B.,  oQ 
his  giving  the  usual  seounty,  be  having  been  first  sworn  well  and  feithfully  to  admiuister  the  same,  to 

C7  whatever  debts  the  said  deceased  at  the  time  of  her  death  did  owe,  and  to  exhibit  a  true  and  per^t 
ventory  of  all  and  singular  her  personal  estate  and  effiiots,  and  to  lemder  a  just  aooouat  thereof  when- 
•nr  required  bj  law  so  to  do. 

(Signed)  J.S., 

Extracted  by  District  Begistrar.  - 

tie.) 

Asm  under  £100,  and 
that  lis  TetUUtix  died 
m  die  dam 

<f  18  .   

No,  18  a.—Lit»iied  Probate  of  a  Married  TToaHm's  WUL 

In  Her  Majesty's  Court  of  Probate.   The  Diatriot  Begisfarj 

BK  n  KNOWN,  that  A.B.,  wi&ot  O.B.,  Uteof  in  th«  oonnhr  of 

died  on  the  day  of  18        ,  at  ,  having  at  the  time  oi 

her  death  a  fixed  {dace  of  abode  at  withia  the  said  district  of  ,  and  having  during  her 

MmrtOTie  with  tM  mid  C.B.,  by  virtue  of  oertain  powers  and  authorities  vested  in  her  by  a  oertun 
ladsBtare  ofseltiement,  bsuing  date  the  day  of  18      ,  and  made  between 

of  In  the  ooun^  of  esquire,  of  the  first  part,  the  sud  deoeased^ 

l>yher  then  name  and  deeeription  of  ^.6'.  of  in  the  oounty  of 

■pinster,     the  seoond  part,  and  H.I.  of  in  the  same  oouoty,  gentleman,  and  the  said 

C.B.  of  aforesaid  of  the  third  part,  made  and  exeonted  her  last  Will  and  Testament 

besring  date  the  day  of  one  thousand  oght  hundred  and  , 

sod  thereof  M»ointed£.3f.  and  O.P.  exeontocs. 

And  BE  IT  ALSO  KNOWN,  Out  on  the  day  of  18  .thesakl 

hst  Will  and  Tsstament  of  the  sud  A  B.,  hereunto  annexed,  was  proved  and  registered  in  the  ssid 
INstriet  Begistry  of  attached  to  Her  Majesty's  Court  of  Probate,  and  that  Probate  of 

the  aiud  Will  of  the  said  deceased,  limited  to  the  Administration  of  all  such  personal  estate  and  effect*  as 
dw  tho  Mid  deoeassd  by  Tixtoe  (riT  the  afiuresaid  indenture  had  a  right  to  appoint  or  dispose  of,  and  has 

NKwSBun^XXm.— pBoun.  A 
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in  and  Imt  Win  u)po{iitod  or  dl^MWd  of  aocordiagly,  but  no  fbrther  or  otiwrwti^  «M  gnnlid 
(0  tfae  Hud  L.H.,  0D«  of  the  executors  namod  in  the  smcT  Will  m  ftforesaid,  he  li»nng  b«ai  fint  iwm 
well  and  fluthfdlly  to  ftdminiatm-  the  same,  by  paying  the  just  debts  of  the  deceaasd,  and  the  l^Kiti 
ooDtained  in  her  nud  Will,  aa  fiu-  a«  he  is  thereunto  bound  by  law,  and  to  exhibit  a  true  and  perfect 
inmitoiT  of  tbe  said  limited  eatate  and  effsota,  and  to  render  ajtut  and  trae  aoooont  thereof  wumnr 
laqidnd  bylaw  w  to  da  Power  b^e  teawred  of  maUag  a  lite  gtmot  <tf  Probate  to  the  Mid  OJ'i, 
iha  other  aieoator,  whan  ha  dtall  apply  for  tha  Mine. 

(Signed)  J.8., 

Extracted  by  Diitriot  Begistnr. 

(LA) 

ctooni  vndar  £ 

OTtd  that  tkc  Tatator  died 
M  a<  dag 

^  18   


No.  \i,~-8jptehlAdKMmttratimofiUrMofduO^^  ITomok. 

In  Her  Hqeety^Oonrt^tf  Probate.   The  IMibieb  Bagiitiy  itf 

BE  IT  KNOWN,  that  A.B.  [wifs  of  C.B.^,  late  of  in  the  oonn^  of  £ed 

on  the  day  of  18    ,  at  having  at  the  time  of  her  death  afixed 

place  of  abode  at  within  the  nid  District  of  ,  and  having  during  her  ouveiinre  with 

the  mid  C.B.j  by  virtne  of  oerbun  powen  and  authorities  vested  in  her  by  a  oertain  indantnn  biariB| 
date  the  day  of  18      ,  and  made  between  D.E.  of  ni 

the  eonn^  of  eequira  oftbe  first  part,  the  aaid  C^.^  therein  deaeribed,  of  is 

theeoontyof  genUanan  M the  aeeond  part,  and  the  aiid^^.  by  her  than  nans 

and  deseriptim  otA^.  of  in  the  oonnty  of  widow,  and  GM.  of  ths 

same  pIaoe>  eeqoire,  <^  the  third  part,  made  and  executed  her  last  WiM  and  Testament,  bearing  date 
the  day  of  18      ,  and  thereof  upotnted  E^.  and  G.B.  aiecatoa. 

And  BE  IT  ALSO  KNOWN,  that  on  the  day  of  18      ,  Proteltt 

of  tfae  said  Will,  limited  to  the  Adminiatration  of  all  snoh  personal  estate  and  efieota  aa  she  the  aid 
deoeaaad,  by  virtue  of  the  aaid  Indenture,  had  aright  toimoint  ordiipaea  and  hath  in  and  by  ha 
Hud  Will  appointed  or  dispoaed  of  aooordingly;  bat  no  fliither  or  othwwiae,  was  granted  by  anthoiitT 

of    to  the  said  E.P.  and  O  ff.,  Mte  execatora  named  in  the  aatd  WilL    And  BE  Ix 

FUKTHEB  KNOWN,  that  on  tbe  day  of  18      ,  Lattera  of  Adminn- 

tration  of  the  rest  of  the  personal  eatate  and  effiwta  of  the  sud  A.B.  deoeaaed  were  granted  to  the  wd 
C.B.,  the  lawfid  husband  of  the  sud  deoeased,  he  having  been  first  sworn  ^thfnlly  to  adminiato-  the 
same,  and  to  exhitat  a  tme  and  perfoot  inventoiy  thereoi^  and  also  to  render  a  joat  and  true  account  tbanof 
whenerar  raqnired  by  law  w  to  do. 

(ffigned)  It.S., 

Extracted  by  IKafariot  B^liatair. 

Sworn  under  £ 
and  that  the  Deeecued  dStd 
on  the  dag 
^  18 

a 

No.  IS.— Admimdralie»  de  Bank  noN. 

In  Her  Uq'eal^Ooart^  Probate.   The  Diatriot  Baglatry  Of 

BE  IT  KNOWN,  that  A.B.  lato  of  fai  tiie  eonn^  of  decsawJ, 

died  on  or  about  18      ,  at  intestate,  and  had  at  the  time  of  his  death  a 

fixed  plaoe  of  abode  at  within  the  said  district  of  ,  and  thai  aboa  hia  death,  ta 

wit,  in  the  month  of  18       Letters  of  Administration  of  all  and  nngohu*  his  ^eraonu 

estate  and  e^cta  were  committed  and  gtanted  to  C.I),  [intert  the  rdaiioiuhip  or  Aaracttr^admM^^ri 
(wbidi  Letters  of  Administration  now  remain  of  reorad  in  the  District  Begiatry  ot  '^^^ 
after  taking  aoch  Adminiatration  npon  him,  intermeddled  in  the  personal  eatate  and  efiboto  of 
deoeaaed,  and  afterwards  died,  to  wit,  on  leaving  part  thereof  miadminhitered,  aad  taw 

on  tfae  day  of  18      ,  Lettera  ^  Adminiatration  of  the  aud  puisonal 

eatate  and  effects  so  left  unadministered  were  granted  by  Her  Majee^'a  Oonrt  dS  Probate  to  b> 
having  been  first  sworn  weU  and  &ithfiiUy  to  administer  the  sama^  to  p^f  hia  joat  debt^  mdediMt 
a  true  andtperiect  inventory  of  the  a^d  personal  estate  and  eflcete  ao  left  Biiadminiitmed,  and  wnaar  a 
just  and  true  account  thereof  whenever  roquired  by  law  so  to  do. 

(Signed)  B.F.» 

Extnotedby  IHrtriet  Begferar. 

To  be  written  In  \  Svom  wnder  £ 

iuAaUoaWm  ■>     and  that  the  Jntatatt  died 
en  the  day 
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No.  16.—Admmlttr<ai0H  S<md. 

KNOW  ALL  Mgy  by  flww  jii  imaito,  that  we,  .4 -B.  of  O.D.  ot  ,  uu) 

of  ,  are  jointly  and  WTetmll;  boand  noto  O.H.,  the  Judge  of  Her  Majeshr'i 

Court  of  Probate,  ia  the  nun  of  pounds  of  good  and  hiwfiil  money  of  Great  BritMUf 

to  be  pud  to  the  lud  Q.S.  or  to  the  Judge  of  the  said  Court  for  the  time  being,  for  wbicb 
p^mflDt  wen  uul  truly  to  be  made  we  bind  ouraelves  and  of  ob  for  ttia  whole,  our 

n^ahexecDt<n^aiDdMiDiiiiatiatori,  firmly  by  these  presents.  Sealed  with  oar  seals.  Dated 
the  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

"Hm  oonditioD  of  this  obUgation  is  sooh,  that  if  the  above-named  A.B.,  the  [as  tht  caae  may  &e]  of  /./., 
lata  of  deceased,  who  died  on  the  day  of  do,  when  lawAJly  called 

on  in  that  behalf  make  or  cause  to  be  made  a  tme  and  perfoct  inventory  of  all  and  aingular  tito  pnwHial 
estate  and  efieots  d  the  nid  deoeased  whlobhave  or  shall  oome  to  hands,  possesum,  or  knowledge, 
or  into  ibe  bands  and  poaeeadon  td  any  other  p««on  for  ,  and  toe  same  so  made  do  ezbibit 

or  OS  use  to  be  exhibited  into  the  I>iBtrict  Bef^stnr  of  attached  to  Her  Majesty's  Court  <^ 

Probate,  whenever  required  by  law  so  to  do,  and  the  same  personal  estate  and  eflbots,  and  all  other  the 
personal  estate  and  efieots  of  the  said  deceased  at  the  time  m  death,  which  at  any  time  «Fter  shall 
oome  to  the  hands  or  poaeesBitm  of  the  said  ,  or  into  the  hands  or  possession  of  any  other  person 

or  parKms  for  ,do  well  and  tm^  administer  according  to  law ;  (that  ia  to  say,)  do  pay  the  debts 

wmoh  Ad  owe  at  deoease,  and  further  do  make  or  oaoBe  to  be  made  a  tnteandjust 

aeoonnt  of  i^d  administration  whenever  required  by  law  so  to  do ;  and  all  tbs  rest  and  reridne  of 

the  said  personal  estate  and  efFbcta  do  deliver  and  pay  onto  such  person  or  persons  as  shall  be  entitled 
thereto  under  an  Act  of  Parliament,  intituled  "  An  Act  for  tJu  better  tettling  of  Iviettale  Sttaiei;"  and 
if  it  shall  hereafter  appear  that  any  last  Will  and  Testament  was  made  by  the  said  deomsed,  and  the 
ezeoator  or  ezeoutors  therein  named  do  exhibit  ^e  same  into  the  said  Court,  making  request  to  bare  it 
allowed  and  a{q[>rDved  aooordingly,  if  the  said  ,  being  thereunto  required,  do  render  and  deliver 

the  said  Iietters  of  Adndnistimtum  (approbation  of  raoh  Teatunent  bring  fint  had  and  made)  in  the  mid 
Coor^  tben  this  obligation  to  be  Tmd  and  of  none  sfibo^  or  else  to  reniun  in  fbU  foro^ 

BIgnod,  sealed,  and  delivered  in  the  preeenoe  of 

A.L.,  CommiBsioner, 
M.lf.,  District  B^^stoar,  of 
[or 

0J».,  CaerktoibeDiltriotB««istrarof  ]. 


No.  17.— ^dmmMnKtOH  Bond  for  Adminittratort  wUh  As  WHL 

KNOW  AT.T.  MEN  by  these  presents,  that  we,  A.B.  of  ,  CD,  of  ^andf.^. 

of  ,  are  jointiy  and  severally  bound  unto  Q.H.,  the  Judge  of  Her  Majesty's 

Conrt  of  Probate,  in  the  sum  of  pounds  of  good  and  lawful  money  of  Great  ^itaio, 

to  be  pud  to  the  said  Q.H.  or  to  the  Judge  of  the  said  Court  for  the  time  being,  for  which 
payment  well  and  truly  to  be  made  we  bind  ourselves  and  of  us  for  the  wb<de, 

onr  hein,  executors,  wd  administrators,  firmly  by  these  presents.  Sealed  wiUi  our  seals. 
Datedtlie  dayof  ui  tho  ywr  of  onr  Lord  one  thoosand  ei^t 

hundred  and 

The  condition  of  this  obligation  is  such  that  if  the  above-named  A.B,,  the  [at  At  ca»e  may  &«]  of  I.J., 
Into  of  deceased,  who  died  on  the  d»  of  do,  when  lawfully  called 

on  in  that  behalf,  make  or  cause  to  be  made  a  true  and  perfoot  inventory  of  all  and  singular  the  personal 
aatate  and  e^ts  of  the  sud  deceased  which  have  or  shall  oome  to  bands, 

poseeariwi,  or  knowledge,  and  the  same  so  made  do  exhibit  or  oauae  to  be  exhibited  into  the  District 
JtM^rtiy  ^  attaohed  to  Her  Mqssty'i  Court  of  Probata  whenever  required  by  law  so  to  do, 

noa  the  same  personal  eatate  and  cEGbote  do  weU  and  Inly  adnnnistar,  (that  is  to  say,)  do 

pay  tiie  debts  of  the  said  deoaaaedwhidi  ^oweat  deoease,  and  then  the 

le^acnes  contained  in  the  Will  annexed  to  the  said  Letters  of  Administimtion  so  to  com- 
mitted, as  for  aa  personal  estate  and  effects  will  thereto  extend,  and  the  law 
charge  ,  and  farther  do  make  or  cause  to  be  made  a  true  and  just  aooount  of  said 
Ajdnkinistntion  when  shall  be  thereunto  lawfully  required,  and  all  the  rest  and  residue  of  the 
aftid  pmonal  estate  and  effects  shall  delivor  and  pay  onto  tow  person  or  pnaona  as  shall  be  by  law  enti- 
tlad  thoretot  than  this  obligation  to  be  void  and  of  none  eflbct^  or  alsa  to  ramiun  In  fall  faxoa  and  viitoe. 

Sgned,  acalad,  and  delivwed  in  the  pfeasnoa  of 

K.L.,  Commisrioner, 
M.N.,  District  B^strar  of 
[or 

O.P.f  Gieck  to  the  Distriot  Begistnr  of  \ 
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No.  IS.— IkdartUitm  of  the  PencmalEiUUemid^eeta  of  a  Tedaior  or  an  IniaiaU. 

A  bve  deoUmtion  of  all  and  stDgnlar  the  pononal  estate  aod  effeote  of  late  of  i 
dooaased,  who  died  on  the  day  of  at  ,  and  had  at  the  time  ofbig  doth 

a  fixed  plaoa  of  abode  at  witfala  the  dbtriot  of  ,  whidi  haTeatuytime 

rinoe  hie  death  oome  to  the  handi,  poannioa,  or  knowledge  of  CD.,  the  adminiaMor  wlA  the  WU  tt 
theeaid^.^.  [or  administrator,  a«m<  caw  may  iel  made  and  exhibited  npon  and  t^viitaa  of  the  onponl 
oath  [or  eotemn  affirmatitni]  ttf  the  Mid  C.i>.j  ai  KiUowa^  to  wit: 

Firet,  thia  declarant  dedans  that  the  a^d  deoeaaed  waa'at  tiu  time  of  lui  death 

poanmed  of  or  entitled  to  

[7%e  delaiU  <]f  the  dieetueft  i0t(i»  mut  le  iere  meerted,  and  Ae  voZtie  MHarfaf 
OppotUe  to  toA  jMirfieidar.] 

iMtly,  tbU  deoUrant  laith,  that  no  personal  estate  or  eflbets  of  or  belonging  to  Uie  said  deoeuad  tan 
at  any  time  nnoe  his  dcalh  eome  to  the  liand%  poMsdon  or  knowledge  of  thia  declarant  nTe  u  h 
hereinbefore  set  ibrth. 

(Signed)  C.H. 

On  the  day  of  18   the  moA  CD.  was  duly  sworn  to  [or  solemnly  affinnedl  ths 

trath  ot  the  above  inTcntoiy,  bafiire  me  [^awmMt&orised  to  iidmimiaer  oaA»  tmder  Ac  id-J 


No.  19.— /tiKifCtMfwNs  ef  Surelia. 

In  Hw  Mi^ee^'s  Court  of  Probate.   Ibe  Disttk*  Bagfstiy  of 

In  the  goodsof  deoeaeed. 

The  day  of    .  18  . 

We,  CD.  of  and  SJf.  of  .johtly 

and  severally  make  oath,  that  we  ere  the  {inmosed  sureties  on  behalf  of  A  J?.,  the  intended  adminiitntar 
of  all  and  ungular  the  personal  estate  and  emote  of  the  sud  A.B.,  late  of  deoeesed,  in  w 

penal  sum  of  pounds,  for  his  &ithfal  adnuniatratioD  of  the  said  peraooal  eetete  and  (fiecto 

of  the  add  deeeaaed  ;  and  I  the  said  CD.  for  myself  make  oath,  that  I  am,  after  paTHM^* 

of  aU  my  Just  debte,  well  and  tmly  worth  in  money  and  efl^ts  the  sum  of  ;  and  I  the  said 

E.F.  far  myself  make  oath,  that  I  am,  after  payment  of  all  my  jast  debts,  well  sad  tn4f 

worth  in  money  and  efieeta  the  nun  of  potuids. 
Same  day  the  said  CJ>,  and  1 

£.F.  ware  duly  nmn  V 

to  ttie  troth     this  aCBdaiit.  ) 

Bafbn  me,  [perm  MAorved  «)  oAaantfr 


No.  id.— suction  hy  ifinon  of  a  Ouardiam. 

In  Set  Majes^'s  Court  of  Probate.   The  District  Registry  of 

WHEREAS  A.S.,  late  of  in  the  txranty  of  deoeaaed,  died  on  or  about 

the  day  of  18    ,  at  intestate,  a  widower,  leaving  CD.,  EJ.,  >>» 

G.ff.  his  natural  and  lawfiil  ohildran  and  only  next-of-kin,  the  aud  CD.  being  a  minor  of  the  age" 
twenty  years  only,  the  said  £.F.  being  also  a  minor  of  the  age  of  ninateen  years  only,  and  the  said  UM. 
being  an  in&nt  of  the  age  of  six  years  onlv  : 

NOW  w^  the  said  CD.  and  S.P.,  do  hereby  make  ohnea  of  and  deot  Jr.£.  of  bi  ^ 

coontyof  onr  lawful  maternal  nncla  and  one  of  our  next-of-kin,  to  be  oarroratoror 

gaardian,  for  the  purpose  of  his  obtaining  Letters  of  Administration  of  the  penonal  eetate  and  eftda 
of  the  said  A.  B.  decreed  4o  be  granted  to  bim,  for  onr  nse  and  benefit,  and  untH  one  of  as  attun  the 
age  of  twenty-one  years  [or  for  the  purpose  of  renoanoing  for  ns,  and  on  onr  behalf  all  onr  right,  titl^ 
and  interest  to  and  in  the  Letters  of  Acuninistration,  kciutkeeauiM^be]  ladd,  in  catct  tekm  affnuter, 
lotiator  or  attorney  appean  fbr  tl«  mmon,  and  we  hereby  appmnt  MJf.  of  '""S'^^*?* 
solidtor,  or  attorney,  to  file  or  caase  to  be  filed  thia  onr  election  &r  ns  in  Ow  said  Dislriet  Bagiv} 
of  attached  to  Her  Majesty's  Conrt  <rf  Probata.] 

IN  WITNESS  whereof  we  have  hereunto  set  onr  hands  and  Hals  tiihi 
of  in  the  year  18  . 

Signed,  aealed,  and  delivered  in  the  presenoa  of 
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No.  ai^JfuiiMiutiflii  nj  Pniak mHdAimimUb'aHa»  isUk  Ae  WammmmL 

In  Hot  Hi^eafy's  Coart  of  Probate.   The  Dutriot  It«giib7  of 

WHEREAS  A.B.,  late  of  in  the  ooasty  of  deoMaed,  died  on  the  ittj 

of  IS   ,  at  ,  ttod  had  at  the  time  of  lib  death  a  fixed  iJace  of  abode  at   

witUn  the  add  Dieteiet  of  ;  and  whereae  he  made  and  duly  ezeonted  bia  lut  Will  and 

Testameat  bearing  date  the  dwj  of  18    0),  and  thereof  appointiMl  CD. 

executor  and  rendnaij  l^;atee  in  tnwt  [or  ai  ihe  case  may  he]  : 

NOW  I,  the  said  C.D.,  do  hereby  dedare,  that  I  bare  not  intermeddled  in  the  personal  estate  aod 
efiisete  of  the  said  deoeased,  and  will  not  hereafter  intermeddle  thermn  with  intent  to  defreod  crediton, 
.and  I  do  hereb;  exprenly  renoanoe  aD  my  ri^t  and  title  to  the  probate  and  exeeation  <rf  the  Mid  Will 
{fimd  Codioib,  {f  Of^],  and  to  the  Letters  of  Administration  with  the  said  WiU  {amd  Codidk,  ^  any] 
annexed,  of  the  personal  estate  and  eflbote  of  the  said  deoeasad  [add  in  com  witen  a  pnetor,  tStieitor, 
or  aUonuy  tfppmm  for  the  penam  rmovmamg,  and  I  hereby  app<^t  E.P.  my  woctor, 

Bolidtw,  or  attorney,  to  file  or  oanse  to  be  filed  this  rennntaation  finr  me  in  the  Mid  IKitriot  SmMct 
attodied  to  Her  Miuesty'i  Coart  of  Ptobatol 
IN  WlXmESawfaMMf  Ih»«faaratoMtmjhHidaBdMd,«Ut        dmof  18  . 

CD. 

8%iMd,  aaded,  and  ddinrad  tj  ilM  Mtd  ai>.  in  Ifc*  prMenoe  of 

G.R. 

[ftw  diiimtm<mtml  wUiim  wtfMtw*. 
0  If  there  are  oodioUi  duir  datM  Aoold  b«  alio  iaiartad. 


No.  33.~ItmumeiaUon  of  AdmmUlnaiim. 

In  Her  Hqesty's  Court  of  Probate.   The  DiitriatBegletiy  of  (') 

WHEREAS  A.B.,  late  of  in  the  comitj  of  deeeaead,  died  on  the  day 

of  18   ,  at  intestate,  a  widower,  and  had  at  the  time  oflui  death  a  find  pUoetn 

abode  at  within  the  said  district  <^  ;  and  wheroai  I,  CD.  of  ,  am  his 

natural  lawfitl  child,  and  his  only  next-of-kin  : 

NOW  I,  the  sud  CD.  do  hereby  declare  that  Ibarenot  {ntenneddled  in  the  personal 

estate  and  effects  of  the  said  deoeaaed,  and  do  hereby  expressly  renoanoe  all  my  right  and  title  to  the 
Letters  of  Administration  <rf  the  personal  estate  and  eilecta  of  the  said  deceased  {tmd'im  MUM  whm^  a 
proctor,  tolieitor,  or  aUomey  egjpeanfor  the  perton  reaouneing,  and  I  hereby  appoint  B.P.  of  my 
proetor,  solicitor,  or  attorney,  to  file  or  cauae  this  rennntdation  to  be  filed  for  me  in  the  District  tLigMry 

qS    attached  to  Her  Majesty's  Court  of  Probate], 

IN  WITNESS  whereof  I  have  hereto  set  my  hand  and  seal,  thia  dayof         18  . 

CD. 

ffigned,  aealed,  and delirared  by  the  mid  CD.  in  the  yimmn  ot 

6.B. 

[Oh  AnnlmiM  «itiiHi  ai^bfmt 
(■)  TUi  to  be  Tarkd  •ooording  to  the  bot. 


Mo.  28.— AiIgMNW  w  a  Procsedwf  m  Cammim  Ana  to  brmtf  in  a  Serift. 

Vioxosu,  by  the  GftM  of  God  of  the  United  Kingdom  of  Great  Bxiti^n  and  Irdand  Qneo^ 

Defender  of  the  Faith. 

To  of 

WHEREAS  it  araean  by  a  eertain  affidavit  filed  in  the  Principal  Re^stiy  of  Onr  Coart  of  Probate 
[or  filed  in  the  District  Bepstry  of  attached  to  oar  Court  of  Probato],  bearing  date 

the  day  of  18   ,  and  made  by  oi  ,  that  a  oertain  original 

Paper  or  Soript,  bdng  or  porporting  to  be  TMtamentary,  towit  [ktn  daer^A€paper\  bearing  data 
the    dnof  18   ,  Wnow  in  year  pomearion  or  under  your  eontraw ; 

NOW  THIS  IS  TO  COMMAND  YOU,  that  within  eight  davs  after  aernoe  heoreof  on  yoo, 
inclnsiTe  of  the  day  of  snoh  aerrioe,  yon  do  bring  into  and  leBve  in  ue  Prin<dpal  BegMry  of  Oar  miA 
Court  ^or  the  District  Bwistry  attached  to  oor  said  Court]  the  aaid  original  paper  now  in  the 

poaaeasKm  ot  yon  the  aaia  or  in  case  the  said  original  paper  ba  not  in  yonr  poaeoaaion  or 

noder  yonr  oontrool,  that  yon,  within  eight  days  after  the  aenlou  berwn  on  Too,  iu^uBTe  of  tha  iuj  oi 
sndi  iarrioa^  do  fil«  in  the  Prindpil  Begiatiyof  Oar  aaid  Ooor^  [or  intbe  InifaietBB|P>^ 
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attabbed  to  Onr  Btid  Coort],  an  affidavit  to  ^t  efieot,  and  therein  MifbHli  whaikDowledge  joakaieof 
and  reifieotiDg  the  nud  S^ipt :  And  this  yon  ahall  in  nowise  omit  under  the  penalfy  of  One  hiadnl 
pounda.  Witoeas  [intert  the  name  ^  tU  Judge\,  at  the  Court  of  Prdbatt^  the  diy 
of  18   ( in  the  Tear  <^  Oar  rugn. 

lUi  ■dbpona  wm  aamd  hj  QM.  on  of  on  the 

dajof  18  . 

(Sipa4  Of. 


No.  U.— Affidavit  vfBmdmrUmg. 

Li  Her  Majes^Ooort  of  Probate.   The  Dietriot  Begiatry  of 

LA.B.fid  in  the  ooanty  flf  make  oath  [or  aokmnly  affirm],  Uiat  I  knawiad 

rnti  vail  ao^BMiileii  with  C^jD.,  l«t*  of  in  the  oonal^  of  deeeaaed  (who  died  oa 

the  day  td  at  ud  had  at  the  time  of  hie  deatha  fixedpkoeofabodt 

at  within  the  said  £^riot  of  ),  for  many  jean  before  and  down  to  the  time  itfhiadea^ 

and  that  daring  mioh  period  I  have  freqaently  aeen  him  write  and  mioo  eobacribe  hie  name  to  writiB^ 
wliereby  I  have  become  well  acqoMnted  with  hia  manner  and  character  of  handwriting  and  nbaecntlo^ 
and  having  now  with  oare  and  attention  penued  and  inepected  the  paper  writing  hereanto  "Fr*!**,  nv- 
ptnting  to  be  and  contain  the  last  Will  and  Testament  of  the  said  deoeaaed,  begUming  thu  anaD| 
&at  and  hdnffmbsoribed  thus (■)  •*0.D.*'   I  farther  make  oaO,  diat  I  veri^  and  am 

ooDsdsnoe  believe  the  whtda  body,  s«ia%  and  oontmtaof  the  Mid  Will,  together  with  ^  nnwi 
■Dbnribed  thereto  as  afcrewid,  to  be  of  the  true  and  pn^  handwriting  and  Kdaoription  cf  tte  idd 
"a2>.''deOMHsd. 

On  tiie  di^  of  18    fite  add  A^.  wai  dnfy  sworn  at  to  Oatnft 

of  tUi  aflUavit  [or  made  thii  Mlamn  affirmatioBt 

Before  me, 

S.F. 

(>)  Include  in  those  recitals  the  date  of  the  wilL 


No.  3S.— efPUgkl  md  Qmditim  md  FtmdiHg. 

In  Her  Blajeitj^Oonrt  of  Probate.   Tbe  Diatriet  Bapstiy  of 

lA.B.,id  intheoonn^of  make  oath  [or  aolonnly  affinn],  that  I  sb  As 

sole  exeoator  named  in  the  paper  writtng  now  hermiBto  annexed,  pupocting  to  be  and  contain  the  In* 
'WllandTeatamentof  J.^.,  lateof  in  the  ooanty  of '  deoeaaed  (who  died  ea 

the  di^of  at  and  bad  at  ^  time  of  hia  death  a  fixed  plaos  of  abode 

at  vithfaitheaiuddiBbiotitf  )  the  said  Will  bearing  data  the  ^ 

of  be^nlng  thos  ending  thos  and  being  robecribed  thus  " C J>", « 

having  viewed  and  perused  the  said  Will  and  partioDlarly  observed  that  [here  reeUe  the  JMimg  if^ 
WUl,  and  the  varimta  obUteraHofu,  interliiuatuma,  eraauret,  and  oUerationM  (if  amy),  ami  At  tatrd 
p%A(  and  emuUtioti  tf  ike  Will,  or  any  otJier  tnaOen  reqmritig  to  be  €tecouiUed  for,  and  eUarlf  trmei  At 
Wul  from  the  pomaaion  <^  ike  deeeaied  in  Aw  ^aime  «p  to  time  ofmakxig  tki$  Affidmeit};  Itbt 
deponent  lastly  make  oath  that  the  same  is  now  in  all  respects  in  the  same  state,  plight,  and  oowfitka 
as  when  fband  \pratthe  cau  nay  &s]. 

On  the  ^1.*^  18   tibe aaid  A,B.  and  G.D.  were  dnly  iwom  at  t> 

the  tratii  of  tiiii  amdant  [or  made  this  ulemn  affiimatimi]  befitre  me^ 


No.  2i.—Afid(mi  pf  Search. 

In  Her  Magea^i  Court  of  Probate.  The  Disttiet  Bc^cistry  of 

I^.3.,of  In  the  ooanty  of  ,  make  oatii  [or  solemnly  sffinn]  that  I  aa 

sole  executor  named  in  the  papw  writing  herannto  annexed,  purporting  to  be  and  contain  the  lait  WiD 
and  Testament  of  CJ>.,  late  of  deceased  (who  died  on  the  day  of  >> 

theyearlS  , at  andhadatthetimeofhiadeathafized^aoeofabodeafc  wfthtaO* 
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■ftid  dwfariotof  ),  the  Mid  Wm  begioniDg  thoB,  "  "  ending  thua,  "In  iritneei 

whweof,  X  luve  berannto  set  m;  band  ihia  day  of  in  &e  year  of  oqt  Lord 

MM  ttioiuand  eight  faandred  and  fifiy-fimr"  [orattJti  eem  may  be],  and  being  thiu  sobwnibed,  "  CD." 
And  refeiring  partioiilar^  to  the  fiwt  tliat  the  blank  apaoea  originally  left  in  the  sud  Will  for  the  inaertion 
oftiwday  and  montii  of  the  date  thereof  have  new  bent  BoppUed  (or  that  the  eaid  Will  ie  without  date, 
or  M  lAe  OOM  wum  be),  I  ftarttier  make  oath  [or  •olenmly  mtBrm}  that  I  hare  made  ingniry  of  £,F.,  tiio 
•olidtoroftbe8aidcboaaaed,andthatIhaTe  alao  made  diligent  and  oarefid  wareh  in  all  plaoee  when 
he  the  said  deeeaaed  naiully  kept  hia  papers  of  moment  and  oonoem,  and  in  hla  depoaitoriea,  in  order  to 
aaeertain  whether  he  had  or  had  not  len  any  other  Will,  bnt  that  I  have  been  unable  to  diaooTer  any  aaoh 
WUL  And  I  lasth^  make  oaUi  [or  aobmnly  affirm],  that  I  verily  bdiere  the  laid  deceased  died  withoat 
having  left  aur  Will,  Codicil,  or  Teetanuntary  P^jer  whatever  other  than  the  Mid  Will  by  me  heidn- 
befimdepoMdoC 

Ontlie  dayof  18    the  aaid  XP.  was  daly  iwom  at  totha 

tnith<rftUi  affidavit  [or  made  this  Klflmnafflnnationl  beAnwmA. 

as. 

{jptrton  anAorlaed  iq  adniiUtla'  octfAo  vmdtr  lAe  AeL} 

Thia  fiinn  of  affidavit  to  be  oied  when  it  ia  ahewn  by  affidavit  that  ndOer  the  lobKrlbad  witnaM  nar 
any  other  penon  flan  dtfion  to  the  pradio  time  of  the  ezeontion  of  the  VniL 


Ko.  S7.— (TumoI. 

In  Her  MigeB^'a  Coart  of  Probate.   The  Diatriot  Begiatry  of 

LetBotUngbedoneintiiegoodeofil.f,,  lateof  deoeaaed,  who  died  on  the  day 

of  at  and  bad  at  tike  time  of  hii  death  a  fixed  idaoe  of  abode  at  inthintbe 

8Md  diattiot  (tf  nnknown  to  CD.  of  having  lutereet  [or  to  E.F.  of  the  proctor, 

■olidtor,  or  attorney  of  partiea  having  interest]. 

Sated  thia  day  18  . 

(Kgned)      CD.  of  [or       of  the  prootor,  aolidtor, 

or  attomeiy  ot  partiiM  having  intemt]. 


No.  ti.— Waning  fe  Omot. 

XaHwUajeaty^  Court  of  Probate.   TbelHitiiotBe^stry  of 

To  A.S.dt  [ortoCi>.  (tf  prootor,  aolidtor,  or  attorney  of  pardea  having 

fattereat]. 

Ton  are  hereby  WARNED,  within  rix  daya  ( • )  after  the  servioe  oi  thia  warning  upon  yon,  indluBive  of 
the  day  of  aach  aerrioe,  to  oanaa  an  appearMioe  to  be  entered  fitryoo  In  ibeaaid  Diatriet  Begistiy  attached 
to  the  aaid  Court  of  Probate  to  the  Caveat  entered  by  yon  in  the  pereonal  estate  and  effeota  of  S.F.,  late 
of  deoeaaed,  who  died  at  .   on  or  about  the  day  of  18   ,  and  had  at 

the  time  of  lug  death  a  fixed  plaoe  of  abode  at  irithin  the  add  diafeiial  of  andtoaat 

Ibrth  your  (or  your  olient'a)  interest;  and  take  notion  that  in  debnlt  of  year  ao  ddng  the  said  Conrt  will 
prooMd  to  do  Mlauoh  act^  mattes^  and  things  as  shall  be  needftd  and  neoeaaaiy  to  be  done  in  and  about 
the  premisee. 

(Signed)      X  T.,  Diatriot  Be^atnr. 

Indortment  to  ic  made  afUr  Service. 

Thia  warning  was  aerved  by  /.f.  on  A.B.  of  for  on  CD.  of  the 

proetor,  aolidtor,  or  attmnev]  by  whom  the  Caveat  was  entersd  m  remot  of  the  peiaonal  estate  and 
•flboto  Mtbe  within-named  deoeasad  at  on  the  day  ot  18 

(Signed)  /.jr. 

[or,  niedmiUcate  of  this  wanung  ngnedbythe  laid  Z.T.,  was  sent  l^thepawo  pos^  directed  to 
Uie  aaid  A.B.  [or  CD  ]  by  whom  the  Oaveat  was  antared  in  reapeot  of  the  pemmal  estate  and  eflbote  of 
tho  vritUn-named  deoBMed  at  <nth«  day  of  18  . 

(Signed)  /.f.] 

(')  iViirfe.— TheaeiixdayiaretobeozehisivoofSaadBy. 
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FEES 

TO  BE  TAKEN  IN  THE 

DISTEICT  REGISTRIES  OF  THE  COURT  OF  PROBATE. 


Pnbttm  or  Lettm  of  AdmMatr^iam  wiik 
WiU  OMMsaed. 

£.».  d. 

For  ufwy  Frobate  whan  P«rwn»l 

Xstote  u  awom  to  be  under  £100, 
oruySamleHthui/lOO   0  10 

For  erety  Probftto  whan  the  Penoul 
&tate  is  of  the  Tslue  of  £100  and 
under  £4,000,  or  any  warn  Itm  than 
£4,000,  ■  feoof  1&  M.  in  the  pound 
m  tile  MooDot  of  etuqi  do^  payable 
on  nioh  Probate. 

For  every  Probate  vfaen  the  Perwmal 
Entate  ia  of  tiie  ralae  of  £4,000  and 


upwards,  the  foUomog  feea  :— 

XI  toe  f  Miaonat  ninase  u  ■wwn 

L 

to  bo 

unaarsne  mne  aa  -  o,wa 

1 

0 

tt  AAA 
D,VUU 

0 

n 
U 

A 
V 

7,000  . 

5 

5 

0 

8,000  . 

.  5 

10 

0 

0,000  . 

.  S 

Iff 

0 

10.000  . 

« 

0 

0 

12,000  . 

6 

5 

0 

14,000  . 

« 

10 

0 

16,000  . 

6 

17 

6 

18,000  . 

7 

5 

0 

20,000  . 

7 

12 

6 

25,000  . 

8 

2 

6 

80,000  . 

8 

15 

0 

Sfi,000  . 

0 

7 

6 

40,000  . 

.  10 

6 

3 

45,000  . 

.  11 

ff 

0 

fiO.OOO  . 

.  12 

8 

9 

80.000  . 

.  IS 

2 

6 

70,000  . 

.  Iff 

0 

0 

80,000  . 

.  16 

17 

6 

90,000  . 

.  18 

16 

0 

100,000  . 

.  20 

12 

6 

120,000  . 

.  21 

11 

8 

140,000  . 

.  23 

8 

9 

160,000  . 

.  25 

6 

8 

180,000  . 

.  27 

8 

0 

S00,000  . 

.  39 

1 

S 

250,000  . 

.  80 

18 

9 

800,000  . 

.  35 

12 

6 

360,000  . 

.  40 

6 

8 

400,000  . 

.  41 

17 

6 

500,000 

.  48 

8 

9 

800,000  . 

.  40 

11 

8 

700.000  . 

.  49 

18 

9 

800,000  . 

.  52 

16 

8 

000,000  . 

.  55 

18 

9 

1,000,000  . 

.  59 

1 

8 

Above  1,000,000  . 

.  62 

8 

9 

For  lepitaring  and  ooUating  mUi^ 
of  tibnefirfioaof  nine^  w<ma  aaoh, 
or  under    0  4  1 

If  abore  three  fidios  of  idnety  worda 
eaob,  per  foUo    Oil 

In  oaaea  tA  a  Grant  for  Qneen'a  Pay  or 
Prize  Money  (the  efiects  bung  nnder 
£100)  witboat  referenoe  to  the  length 
oftheWUl   0  4  8 

For  eBgroeeiag  and  oollating  a  WSSk 
for  a  doaUe,  or  dupUoate,  or  trtpU- 
oate  Frobate  of  the  Will  is  foar  folioe 
of  ninety  words  each  or  under,  in- 
cluding parchment  ■■■  060 

If  above  four  folioe  of  ninety  wwda 
aftcfa,  (indoding  parohment),  p«c 
folio   0  1* 

For  every  double  Probate,  whan  the 
Personal  Estate  is  under  £450  or 
any  nnaller  anm,  the  aame  fiae  as  on 
the  Gnt  Probate. 

For  every  double  Probate,  when  the 
Pereonal  Estate  is  of  the  value  of 
£450  and  upwardfl    0  IS  > 

For  evMy  dnpUeate  and  triplicate  Pro- 
bate, when  the  PMeonsi  Estate  ii 
under  £450  or  any  nuUer  snm,  the 
same  lee  as  on  the  first  Probate, 

For  every  duplicate  and  triE^kste 
bate,  when  the  Pttrsonal  Estate  is  of 
the  value  of  £450  or  upwards     ...     0  U  « 

For  angnning,  exemplifying,  and  eol- 
latfnff  a  'Vrai  of  four  fiHios  of  nine^ 
wonu  each  or  nnder,  including 
parcfamAt   0  «  *> 

If  above  four  folios  of  ninely  words 

eadh;  per  folio  (Indading  parohmeot)        :  ^ 

For  every  ezemplifioaticHi  cf  Probate     1  1  0 


LdUn  Admimttraliim- 

For  amy  Chant  of  Letters  of  Admi- 
nistiation,  when  the  Personal  Eilate 
is  sworn  to  be  under  £100  or  an; 
sum  le«  than  £100,  a  fee  of       ...     0  10 

For  even  Grani  d  I<ettera  of  Admi- 
niatratMo,  iriion  the  Personal  Ertrte 
ia  of  the  value  of  £100  and  nntkr 
£2,000,  or  anyaum  leaa  than  £2,000, 
a  fee  (rf  Is.  id.  on  the  amoont  d 
Stamp  Dn^pa^Ue  on  snoh  Letteia 
of  Auniniatration. 
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FEES. 


Gfi 


Vor  «TCr^  Onnt  of  LsUen  of  Admi- 
iiwtrKtKiiiywbntb*  F«noo>l  Eetete 
iB  4tf the  nfawof  i3,OOOawlm0ward% 
tha  IbUcHriiig  ba>^- 

IfUw  FmmmI  Bria«»  li  mn  to 


For  vftirj  Oraot  of  Lettan  of  Admi- 
iiMtration  with'  Will  *"~>^  da 
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OA  AAA 

n 

9 
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A 
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A 
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4tA  AAA 

11 

IE 
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A 

0 

filE  AAA 

191 

A 

V 

^  AAA 

IB 

11 

B 

AAA 

10 

0 

A 

0 

JfA  AAA 

10 

7 

6 

AA  AAA 

17 

1  a 
lo 

n 

8 

7A  AAA 

AA 

1  o 

0 

fiA  AAA 

Ml 

o 
O 

A 

9 

OA  AAA 

.  316 

if 

a 

A 

lAA  AAA 

OA 

1 

A 

8 

120,000 

so 

9 

A 

V 

140.000  \ 

.  ss 

5 

0 

100,000  . 

.  86 

2 

0 

180,000  . 

.  88 

18 

8 

S00,000  . 

.  41 

14 

6 

9C0,000  . 

.  44 

10 

9 

800,000  . 

.  46 

17 

6 

850,000  . 

.  40 

4 

6 

400,000  . 

.  61 

11 

8 

500.000  . 

.  53 

18 

8 

600,000  . 

.  68 

12 

0 

700,000  . 

.  68 

6 

0 

800.000  . 

.  67 

10 

6 

900,000  . 

.  72 

18 

8 

1,000,000  . 

.  77 

7 

0 

AboTC  1,000,000  . 

.  8S 

0 

0 

For  every  doplioftte  and  triplicate  Let- 
ton  of  Admiiuitntion  wh«i  the 
F«niKwl  Eetate  ii  nnaer  £800  or 
any  warn  Urn  thw  £800,  the  nune 
fee  M  (»  the  fliat  Orsnt  of  Letten 
of  AdmtnUtntion. 

"For  ervy  doplicmte  end  tripltnte  Let- 
torn  of  AdmiDistration  when  the 
Pereonal  Estate  ia  of  the  valae  of 
jCSOO  and  npwarda  

For  eveiy  exempUfioation  <tf  Letten 
of  Adminiitratlon  

For  evety  Grant  Letten  of  Admi- 
nietimtioD  with  Will  annexed  de 
bonia  non  or  oc— ate  when  the  Per- 
•onal  Eatate  fai  onder  £450  or  any 
amaller  amD,  tiia  aamefee  aaon  wa 
fint  Grant. 

Naw  SxMaa,  XXTn^PBoun. 


0  12  6 
110 


bonis  MU  or  oaaiatB,  whm  the  Per- 
aooal  Satate  ia  of  the  Talne  of  £450 
and  npwarda  

For  eiwroMdn^  and  collating  a  Will 
for  a  Grant  M  Letten  of  Adminiatia- 
tit»i  with  Will  annexed  de  bonia  non 
oroaaaate,  if  the  WiU  U  fimr  felka 
of  idnety  wor^  aadi*  or  iiBda>»  in- 
ohiding  parohmMit  

If  above  fonr  fiilioa  of  nine^  woida 
each,  per  folio,  inolading  parchment 

For  erer^  Chant  of  Letten  of  Admi- 
niafcratioo  de  bonia  non  «■  oeanUe, 
if  the  Fwamud  Batnte  ia  nular 
£800  or  any  malUr  aam,  the  aame 
fee  as  on  the  fint  Grant. 

For  erer^  Grant  of  Letten  et  Admi* 
nisteation  de  btHiia  non  or  nnaaatn, 
if  the  Personal  EsUte  is  of  the 
nine  of  £800  and  npwarda 

For  ereiy  ^aoial  or  limited  Chant  of 
JProbataor  Lsttenof  Adminiaferation 
with  or  wiihout  tha  Will  aoMOiad, 
in  addition  to  the  ocdinaiy  Sim,  aa 
onder: 

If  the  Pecaonal  Estate  is  under 
the  vahie  of  £20,  l4.  per  folio 
ot  nbtet^  wwds  eadt  on  the 
bond,  on  the  Aot,  and  on  the 
Grant  of  Probate  or  Lettwa  of 
Administrati<Hi. 
If  the  Peraonal  Estate  is  of  the 
Talne  of  £20  and  upwards,  2«. 
pw  folio  of  ninety  words  eadi 
oa  tha  bond,  <»  the  An^  and 
on  the  Grant  of  Probate  or 
Letten  of  Administration. 
For  artiolaa  mtered  into  by  adouDis- 
tratora  to  pay  crediton  pro  raid, 
folio  of  nine^  words  eaoh 
For  the  bond  for  the  perfimnanoe  of 
the  artida^  per  fi:4io  of  lunat^  w««d8 
F«r  Boting  on  the  Grant  of  Letten  of 
Adtainistntion  with  or  withoatWill 
annexed,  and  on  the  Aot,  that  addi- 
tioDal  security  has  been  given 
For  every  search  for  Will  or  Grant  of 
Letten  of  Administration  or  any 
other  doooment  filed  in  the  Disbi^ 
B^istay,  intending  the  looking  np 
and  inspecting  an  original  Will  be- 
fore the  same  is  rmstered,  or  a 
registered  copy  of  a  Will  or  an  Ad- 
ministration Act     -  -  •   

For  erecy  third  Will  or  Adminiatratim 
Act  looked  np  in  additioD  to  tha 

abore  

tor  loddng  op  and  inq>eoting  an 
original  Will  after  the  same  is  regia- 
tei«d  in  addition  to  tko  seandi 
For  looking  np  and  producing  any 
document  filed  in  the  District  fUgia- 
tiT  otiiar  than  an  original  or 
AdBdniatniUM  Act  


0  ta  6 


0  6  0 
0  16 


0  13  6 


0  8  0 
0   2  0 


0   5  0 


0  10 


0  10 


0  10 


0  10 
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[Niw  Sum 


For  vrerr  offioe  oomr  or  ntraet  of  « 
Bmor^  Will,  or  Probata  ot  Adni* 
iU«to»^nt  Ast,  or  otiusr  doeamont 
filed  in  tho  Dufaiot  Baprtiy,  if 
fin  folk*  of  iihie^  words  or 
aikler    0   2  0 

If  exceeding  fin  fidiM  ti  ninety  vordi 
per  folio    0  08 

If  the  Will  or  otlwr  dooomont  !■  SOO 
jtm  old  nod  five  fDlioe  ei  aine^ 
wordi  or  under    0   fi  0 

If  exoeedbg  fire  fidios  of  ninety  wordi 
per  folio    00  9 

If  the  offioe  oop7  of  a  Will  or  any  part 
of  a  Will  or  other  docomrat  ii  re* 
q,mred  to  be  made  flto-rimila^  and 
■Bctb  Win  or  part  of  a  Will  or  other 
doonment  ii  five  fblioa  of  ninety 
words  in  length  or  under   ...       ...     0    8  6 

If  exceeding  five  ft^oe  of  ninety  words, 
per  folio    0  08 

For  collating  a  Probate  or  oopy  oi  a 
Will  or  other  document  left  m  plaoa 
of  the  orij^nal,  if  twenty  fblioe  in 
length  or  under    0  0 

If  exoeeding  twenty  fidioi^  erery  a^ 
ditional  two  folioa    0   0  3 

For  every  attendance  with  any  book 
or  ori^nal  docommt  within  three 
milaaoftheDiitriotBe^rtiy       ...  110 

"For  weond  and  eaoh  nMeqneBt  at- 
tendanoe  at  the  ■ameplaoe,  and  with 
the  same  doonment  u  within  fbtu>- 
teen  days    0  10  8 

For  each  day's  attendanoe  with  any 
book  or  orinnal  docnoMnt  at  any 
plaaa  bqrotid  the  cUatanoe  of  three 
milea  from  tbe  District  Re^stry, 
axoloiiTe  of  travelling  expenses    ...      1    1  0 

For  emy  leodpt  for  a  document  or 
documents  delivered  out  of  tbe 
District  Begistiy    0  10 

For  tbe  entry  (tf  every  Caveat        ...  010 

For  each  notice  of  suoh  Caveat  to  ttie 
Prindpal  Begistiy  or  any  other  Die- 
teict  R^^iitry    0  10 

For  every  warning  to  •  Caveat  iauing 
Aom  the  Diatridt  Begiitiy  ...     0   0  0 


e.i.i. 

For  meManger's  attendanoe  with  wani< 
ing  to  Caveat  within  three  milea  flf 
the  District  Begistiy    9  3  t 

For  every  notice  of  application  for  a 
Gtnnt  of  Probate  or  Adminiati»ti<m 
transmitted  to  Bcgistrars  of  tlie 
Principalltepstry   Old 

For  filing  eaoh  of  such  aotioea  in  the 
PrindpalBegirtiy   0  0  1 

For  evesy  seanh  by  the  Diabiot  Be- 
gistrar  in  order  to  asoertain  whether 
any  Probate  or  Grant  of  Letters  of 
Administration  has  already  isned 
as  under : — 

For  every  year  after  tiie  year  in  iriudi 
the  deeeaaed  died   9  0  « 

And  fi>r  every  sodi  sesreb  in  the  Viia- 
dpal  Registoy  aftar  the  year  hi 
which  tbe  doooaMd  died,  a  fhrtho- 
fee  of   0  0  1 

For  the  certificate  of  tbe  B^^stiar  of 
the  Prindpal  Befpatiy  that  no  iq>pli- 
oation  has  been  made  in  reapeot  tt 
the  goods  of  the  deoeased   0  1  0 

For  filing  affidavit  for  tbe  Inland 
Bevenue  Offioe  on  granting  Probate 
or  Letters  of  A«niniBtntion  for 
Qneen's  pay  or  prize  monev        ...    0  1  v 

For  filing  every  other  affidavit  and 
other  dooiment  braa^t  mto  and 
deporited  in  the  Diatriot  B^;istiy, 
except  tbe  oaths  for  execotors,  or 
adiiunistntor%  or  adminiattmton 
with  Will,  the  first  Administration 
Bond  and  the  Testamentary  Papers 
in  respect  of  which  Probate  or  Ad- 
ministmtion  with  Will  annexed  ii 
granted    OS* 

For  every  reoeipt  An-  doeomenti  left 
in  the  Distnot  Begistiy  in  oriee 
to  obtMn  a  grant  of  Probate  or 
Letters  of  Acuninistration  with  or 
without  Will  annexed    0  19 

For  depodting  every  WiQ  of  a  pemm 
deoeased  in  the  DiatriiA  Begjstiyf 
fw  safe  custody    0  10  0 

For  eveiy  oath  admtoistend  hp  tbe 
Distant  Beg^atnn  ...      „.      ...    0  10 
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FEES 

TO  BE  TAKEN  FOB  TQEIB  OWN  USE 

BY 

PROCTOKS,  SOLICTTORS,  AND  ATTORNIES 

Praetuinff  in  tAe  Court  of  Probata  an4  in  the  Dittriet  Beffutriet  tkenof, 
IN  NON-CONTENTIOUS  BUSINESS. 


FEES  OF  PROBATES, 


Affidavit  for 

KTigmflinTicf 

Oath  of 

the  Inland 

and 

coUatinir 

AlnctB 

£xecuton  and 

Revenue  Office 

the  Will, 

Probate  under 

monk 

attfliulaBoe  on 

and 

three  folioa 

Eztawtinff. 

under 

the  party 

attendanoa  on 

of  nine^ 

■eaL 

bring  Bw«ni. 

Uie  par^ 

wordB 

or 

bring  imnn. 

undar. 

£. 

£.  «. 

d. 

£.  ». 

d. 

£ 

a. 

d. 

£.  ». 

d. 

£.  «. 

d. 

£. 

«. 

(2. 

6 

0  2 

6 

0  2 

6 

0 

4 

8 

0  1 

0 

0 

1 

0 

SO 

0  2 

6 

0  2 

6 

0 

4 

6 

0  1 

0 

0 

8 

4 

0 

1 

0 

100 

0  5 

0 

0  6 

0 

0 

4 

6 

0  1 

0 

0 

8 

8 

0 

2 

0 

200 

0  6 

8 

0  d 

8 

0 

4 

6 

0  3 

0 

0 

6 

8 

0 

2 

0 

SOO 

0  10 

0 

0  10 

0 

0 

4 

6 

0  7 

6 

0 

6 

8 

0 

2 

0 

450 

0  10 

0 

0  10 

0 

0 

4 

6 

0  12 

0 

0 

6 

8 

0 

2 

0 

600 

0  10 

0 

0  10 

0 

0 

4 

a 

0  16 

6 

0 

6 

S 

0 

2 

0 

600 

0  10 

0 

0  10 

0 

0 

4 

6 

1  S 

« 

0 

8 

8 

0 

2 

0 

1,000 

0.  10 

0 

0  10 

0 

0 

4 

« 

1  18 

0 

0 

8 

8 

0 

3 

0 

1,500 

0  10 

0 

0  10 

0 

0 

4 

6 

2  6 

0 

0 

0 

8 

0 

6 

0 

2,000 

0  10 

0 

0  10 

0 

0 

4 

6 

8  0 

0 

0 

6 

8 

0 

6 

0 

8,000 

0  10 

0 

0  10 

0 

0 

4 

6 

8  IS 

0 

0 

IS 

4 

0 

6 

0 

4,000 

0  10 

0 

0  10 

0 

0 

4 

6 

4  10 

0 

0 

IS 

4 

0 

6 

0 

6,000 
6,000 

0  10 

0 

0  10 

0 

0 

4 

« 

4  16 

0 

0 

13 

4 

0 

7 

6 

0  10 

0 

0  10 

0 

0 

4 

6 

6  0 

0 

0 

18 

4 

0 

7 

8 

7,000 

0  10 

0 

0  10 

0 

0 

4 

6 

S  S 

0 

0 

IS 

4 

0 

7 

8 

8,000 
6,000 

0  10 

0 

0  10 

0 

0 

4 

6 

6  10 

0 

0 

IS 

4 

0 

7 

9 

0  10 

0 

0  10 

0 

0 

4 

6 

6  15 

0 

0 

13 

4 

0 

7 

6 

10,000 

0  10 

0 

0  10 

0 

0 

4 

6 

6  0 

0 

0 

13 

4 

0 

7 

6 

12,000 

0  10 

0 

0  10 

0 

0 

4 

6 

6  5 

0 

0 

13 

4 

0 

7 

6 

14.000 

0  10 

0 

0  10 

0 

0 

4 

6 

8  10 

0 

0 

13 

4 

0 

7 

8 

16,000 
16,000 

0  10 

0 

0  10 

0 

0 

4 

6 

6  17 

6 

0 

13 

4 

0 

7 

6 

0  10 

0 

0  10 

0 

0 

4 

8 

7  6 

0 

0 

18 

4 

0 

7 

8 

20,000 

0  10 

0 

0  10 

0 

0 

4 

6 

7  12 

6 

0 

IS 

4 

0 

7 

6 

25,000 

0  10 

0 

0  10 

0 

0 

4 

e 

S  2 

6 

0 

IS 

4 

0 

7 

6 

80,000 

0  10 

0 

0  10 

0 

0 

4 

8 

8  15 

0 

0 

13 

4 

0 

7 

8 

85,000 

0  10 

0 

0  10 

0 

0 

4 

6 

9  7 

6 

0 

13 

4 

0 

7 

6 

40,000 

0  10 

0 

0  10 

0 

0 

4 

8 

10  6 

8 

0 

18 

4 

0 

7 

6 

46,000 

0  10 

0 

0  10 

0 

0 

4 

8 

11  6 

0 

0 

18 

4 

0 

7 

6 
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COURT  OF  PROBATE. 


[Kit  Sum 


Oath  of 
Executors  and 
attendance  on 

the  puly 
being  nrom. 


£.  i. 
0  10 
0  10 


0  10 
0  10 
0  10 
0  10 
0  10 
0  10 
0  10 
0  10 
0  10 
0  10 
0  10 
0  10 
0  10 
0  10 
0  10 


0  10  0 


Am  davit  tor 
the  Inland 
Bevenoe  Office 

and 
attenduioe  on 

the  party 
being  sworn. 

Engroerang 
and  oo&ating 
the  Will, 
three  folios 
of  ninety 
wwds  or 
under. 

Probate  nndcar 
MaO. 

Sxtnefciag. 

£.  ». 

d. 

£. 

$. 

d. 

£. 

d. 

£.  t. 

d. 

£. 

1.  d 

0  10 

0 

0 

4 

6 

12 

8 

9 

0  18 

4 

0 

7  6 

0  10 

0 

0 

4 

« 

18 

S 

8 

0  IS 

i 

D 

7  S 

0  10 

0 

0 

4 

6 

15 

0 

0 

0  18 

4 

0 

7  « 

0  10 

0 

0 

4 

a 

18 

17 

8 

0  18 

4 

1  0 

0  10 

0 

0 

4 

6 

18 

15 

0 

0  18 

4 

1  9 

0  10 

0 

0 

4 

S 

20 

12 

6 

0  13 

i 

1  0 

0  10 

0 

0 

4 

0 

21 

11 

8 

0  18 

i 

1 

1  t 

U  lU 

n 

\j 

A 
U 

4 

it 

ito 

A 

V 

U  13 

4 

0  10 

0 

0 

4 

9 

26 

8 

s 

0  18 

4 

1  0 

0  10 

0 

0 

4 

6 

27 

8 

9 

0  18 

4 

I  0 

0  10 

0 

0 

4 

6 

29 

I 

S 

0  13 

4 

1  0 

0  10 

0 

0 

4 

6 

80 

18 

9 

0  18 

4 

1  0 

0  10 

0 

0 

4 

6 

86 

12 

8 

0  13 

4 

1  0 

0  10 

0 

0 

4 

6 

40 

8 

S 

0  13 

4 

1  0 

0  10 

0 

0 

4 

6 

41 

17 

8 

0  13 

4 

1  t 

0  10 

0 

0 

4 

6 

43 

8 

9 

0  13 

4 

1  0 

0  10 

0 

0 

4 

9 

48 

8 

8 

0  18 

4 

1  « 

0  10 

0 

0 

4 

6 

49 

18 

9 

0  13 

4 

1  0 

0  10 

0 

0 

4 

8 

62 

16 

3 

0  18 

4 

1  0 

0  10 

0 

0 

4 

6 

66 

18 

9 

0  IS 

4 

1  0 

0  10 

0 

0 

4 

6 

69 

1 

8 

0  IS 

4 

I  0 

0  10 

0 

0 

4 

6 

82 

8 

9 

0  IS 

4 

1 

I  • 

Fm  of  Lettert     IdmSmuIra^  wM  WOl  OMoed. 
In  addition  to  the  above  Feea  for  attendanee  on  exeooticm  of      Bond  if  the  «fieeta  ■re— 

£.   a.  d. 

£5  and  under  £90    0     0  10 

£20  and  under  £100   0  18 

£100  and  upwwidi    0     8  4 


Digitized  by 
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FEES  OF  LETTEBS  OF  ADMINISTRATION. 


Effeeta  owom 
under 

Oatbof 
Adminlrtntor 

and 
attendanoe  on 

hiB  being 
■worn,  and  on 
flzeontioii  of 
the  Bend. 

Affidavit  fbr 
Inland  Re- 
venue ud 
attendsBoe  on 
Adminisbator 
being  nrom. 

LeUenof 
nndar  HaL 

Bxtracting. 

Clerk. 

£, 

r 

An 

9, 

•b. 

$. 

n. 

j> 
«. 

>. 

a. 

A 

t. 

J 

a. 

«. 

d. 

S 

y 

a 
A 

a 
O 

A 

A 

m 

0 

A 

1 

A 

U 

A 
0 

f 

1 

0 

SO 

A 

V 

K 

0 

J 
ft 

A 

a 

D 

A 
U 

1 
1 

A 

A 

0 

A 

9 

4 

A 

0 

1 

1 

0 

50 

V 

r 

o 

A 

A 
V 

K 
9 

A 

A 
U 

1 

1 

9 

A 

0 

4 

A 

o 

A 

0 

A 

2 

0 

100 

tt 
V 

tt 

V 

ft 
O 

A 

tt 

0 

n 

ft 
o 

A 

U 

A 

Ji 

0 

o 
O 

A 

A 

X 

A 

0 

200 

A 
V 

A 
If 

n 
U 

a 

V 

o 
0 

n 

4 

0 

A 

A 

0 

A 

o 

A 

0 

A 

2 

A 

0 

800 

(\ 
U 

19 

4 

A 

1  A 

A 

A 

10 

lii 

A 

A 

0 

A 

0 

A 

0 

2 

A 

0 

460 

A 
V 

IS 

J 
ft 

A 

1  A 

A 
V 

A 

1  ft 
ID 

0 

A 

u 

A 

0 

A 
0 

A 

0 

A 

A 

0 

600 

u 

1*1 

xo 

A 

1  A 
lU 

A 

u 

1 
1 

o 

If 

A 

0 

A 

s 

o 

O 

A 

A 

2 

A 

0 

SOO 

A 

u 

111 

4 

A 
U 

1 A 

A 

u 

1 
1 

1ft 
13 

A 
V 

A 

A 

0 

o 

0 

A 

0 

A 

1£ 

A 

u 

1,000 

A 

10 

4 

A 

1  A 

A 
U 

Q 
» 

e 
b 

A 

0 

A 

u 

A 

0 

A 

8 

A 

0 

O 

A 

0 

1,500 

A 

u 

lo 

4 

A 

u 

1  A 

A 

S 

It 
i 

6 

A 

0 

A 

6 

A 

8 

A 

0 

r 

o 

A 

0 

2,000 

n 
V 

IS 

l0 

J 

4 

A 

in 

n 
0 

4 

in 
10 

A 

0 

A 

1  ft 

IB 

4 

A 

0 

IF 

9 

A 

Q 

8,000 

A 

1ft 
lo 

4 

A 

1  A 
lU 

A 

4 

1  ft 

19 

A 

v 

A 

u 

1  ft 

13 

4 

A 

0 

7 

A 

9 

4,000 

0 

1  ft 

4 

A 

u 

1  A 
10 

A 

4 

17 

A 

6 

A 

^  Q 

18 

4 

0 

7 

5,000 

A 

1  ft 

J 

4 

A 

1  A 
lU 

A 
U 

r 

o 

e 
O 

A 

A 
•J 

1  0 

IB 

4 

A 

7 

6,000 
7,000 

A 

u 

19 

4 

A 

1  A 
10 

A 

o 

1  A 

12 

A 

6 

0 

IB 

4 

0 

7 

A 

o 

A 

1ft 
19 

4 

A 

1  A 

lU 

A 

u 

A 

0 

A 

0 

A 

0 

1  ft 
13 

4 

A 

7 

A 

o 

8,000 

A 

1ft 
IB 

4 

A 

in 

A 
(1 

0 

It 

7 

A 

0 

A 

0 

1  ft 
18 

4 

A 

0 

7 

A 

9,000 

A 

0 

IS 

4 

A 

0 

1  A 

10 

A 
0 

A 

o 

1  E 

u 

A 

0 

A 

0 

1  o 

18 

4 

0 

7 

8 

10,000 

A 

0 

1ft 

A 

4 

A 

0 

1  A 
10 

A 

0 

If 

7 

A 

2 

6 

0 

IS 

4 

0 

7 

8 

12,000 

A 

u 

1  ft 

4 

A 

0 

1  A 

lU 

A 

7 

10 

A 

0 

A 

0 

13 

4 

0 

7 

A 

o 

14,000 

0 

1  D 

IB 

4 

A 

0 

1  A 

10 

0 

7 

17 

8 

A 

0 

18 

4- 

0 

7 

6 

16,000 

0 

IS 

4 

0 

10 

0 

8 

8 

9 

0 

13 

4 

0' 

7 

6 

18,000 
80.000  ■ 

0 

1  o 

13 

J 

4 

A 
0 

1  A 

10 

A 

0 

0 

0 

0 

0 

18 

4 

0 

7 

8 

A 

0 

1  ft 

18 

4 

0 

1  A 

IQ 

0 

S 

11 

A 

s 

0 

18 

4 

0 

7 

8 

35,000 

A 

0 

1ft 

18 

4 

A 

0 

1 A 
10 

A 

9 

10 

8 

A 

0 

1  ft 
18 

4 

A 

7 

A 

0 

80,000 

A 

IB 

A 

4 

A 

0 

1  A 

10 

A 

11 

A 

0 

A 

0 

1  ft 

18 

4 

A 

0 

7 

A 

0 

86,000 

0 

IS 

4 

0 

1  A 

10 

0 

12 

A 

8 

9 

0 

18 

4 

0 

7 

A 

V 

40,000 

A 

0 

1  O 

18 

4 

0 

1  A 

10 

0 

IS 

11 

8 

A 

0 

^  tt 

15 

4 

0 

7 

A 

0 

45,000 

0 

1  o 

13 

4 

0 

10 

0 

15 

0 

0 

0 

IS 

4 

0 

7 

6 

50,000 

A 

0 

1  o 

18 

4 

0 

1  A 

10 

A 

lo 

7 

d 

0 

A 

\  tt 

lo 

4 

0 

7 

A 

o 

60,000 
70,000 

A 

0 

1  o 

18 

* 
4 

A 

1  A 

10 

A 

0 

17 

1 A 
10 

o 
o 

A 

1  tt 
18 

4 

0 

7 

A 

0 

0 

18 

4 

0 

10 

0 

-  20 

12 

6 

0 

IS 

4 

0 

7 

8 

80,000 

0 

IS 

4 

0 

10 

0 

23 

8 

9 

0 

18 

4 

1 

0 

90,000 

0 

13 

4 

0 

10 

0 

26 

5 

0 

0 

13 

4 

1 

0 

100,000 

0 

18 

4 

0 

10 

0 

29 

1 

8 

0 

18 

4 

1 

0 

120,000 

0 

18 

4 

0 

10 

0 

80 

9 

8 

0 

18 

4 

1 

0 

140,000 

0 

18 

4 

0 

10 

0 

88 

6 

9 

0 

18 

4 

I 

0 

180,000 

0 

18 

4 

0 

10 

0 

88 

3 

0 

0 

18 

4 

1 

0 

180,000 

0 

18 

4 

0 

10 

0 

88 

18 

8 

0 

18 

4 

1 

0 

200,000 

0 

18 

4 

0 

10 

0 

41 

14 

6 

0 

IS 

4 

1 

0 

250,000 
800,000 

0 

18 

4 

0 

10 

0 

44 

10 

9 

0 

IS 

4 

1 

0 

0 

18 

4 

0 

10 

0 

46 

17 

6 

0 

18 

4 

1 

0 

860,000 

0 

18 

4 

0 

10 

0 

49 

4 

8 

0 

18 

4 

1 

0 

400,000 

0 

IS 

4 

0 

10 

0 

51 

11 

8 

0 

18 

4 

1 

0 

600,000 

0 

IS 

4 

0 

10 

0 

68 

18 

8 

0 

18 

4 

1 

0 

600,000 
700,000 

0 

18 

4 

0 

10 

0 

5S 

13 

0 

0 

18 

4 

1 

0 

0 

13 

4 

0 

10 

0 

68 

5 

0 

0 

18 

4 

1 

0 

800,000 

0 

18 

4 

0 

10 

0 

67 

19 

6 

0 

18 

4 

1 

0 

000,000 

0 

13 

4 

■  0 

10 

0 

72 

IS 

8 

0 

18 

4 

1 

0 

1,000,000 

0 

18 

4 

0 

10 

0 

77 

7 

Q 

0 

18 

4 

1 

0 

Above  \ 
that  Bom  / 

0 

13 

4 

0 

10 

0 

82 

0 

9 

0 

13 

4 

1 

0 
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COURT  OF  PROBATE. 


[Nbw  Sum 


FEES  OF  DOUBLE  OB  CESSATE  FBOBATES. 


If  the 
cAecto 

swoin 
undor 

AttencUnoe 
in  the 

and  ux^ing 
Qp^Will 
snd 

beapeakiog 
the  engroBB- 
nwDt. 

Oath  of 

the 
executor 
ud 
Rttendanoe 

OQ 

hiB  b^ng 
sworn. 

Affidavit 
for  InUod 
Rerenue 
Office  and 
attendance 
on  the 
executor 
bemg 
gwom. 

Drawing 
and 

copying 
Statement 
in  Bu^KOi 

application 
for  the 

duty-paid 
Btamp. 

Attending 

the 
Commia- 
sionen  of 
Stamps 

and 
procuring 

the 
duty-paid 
stamp. 

Double 
Probate 
under  seal. 

Elxtntctmg. 

Cleifc. 

trt 

£ 

d. 

£.  f. 

d. 

£.  B. 

d. 

£.  1. 

d. 

£. 

d. 

£.  s. 

d. 

£ 

$. 

d. 

£. 

1, 

d. 

K 
V 

0 

8 

4 

0  2 

0  2 

6 

0  1 

0 

0 

1 

0 

ttn 
aU 

0 

3 

4 

0  2 

« 

0  2 

6 

0  1 

0 

0 

8 

4 

0 

1 

ivu 

0 

6 

8 

0  6 

0 

0  6 

0 

0  « 

8 

0  13 

4 

0  1 

0 

0 

6 

8 

0 

2 

0 

200 

0 

6 

8 

0  6 

8 

0  8 

8 

0  6 

8 

0  13 

4 

0  8 

0 

0 

6 

8 

0 

3 

0 

800 

0 

6 

8 

0  10 

0 

0  10 

0 

0  « 

8 

0  13 

4 

0  7 

6 

0 

6 

8 

0 

2 

0 

4ff0 

0 

6 

8 

0  10 

0 

0  10 

0 

0  8 

8 

0  18 

4 

0  12 

0 

0 

« 

8 

0 

2 

9 

0 

«00 

0 

6 

8 

0  10 

0 

0  10 

0 

0  10 

0 

0  13 

4 

0  12 

6 

0 

8 

S 

0 

S 

800 

0 

e 

8 

0  10 

0 

0  10 

0 

0  10 

0 

0  13 

4 

0  12 

6 

0 

6 

s 

0 

S 

0 

1,000 

0 

6 

8 

0  10 

0 

0  10 

0 

0  10 

0 

0  13 

4 

0  12 

9 

0 

6 

8 

0 

t 

0 

1,500 

0 

6 

8 

0  10 

0 

0  10 

0 

0  10 

0 

0  13 

4 

0  12 

6 

0 

6 

8 

0 

5 

0 

2,000 

0 

6 

8 

0  10 

0 

0  10 

0 

0  10 

0 

0  18 

4 

0  12 

6 

0 

6 

8 

0 

5 

0 

8,000 

0 

0 

8 

0  10 

0 

»0  10 

0 

0  10 

0 

0  13 

4 

0  12 

0 

0  18 

4 

0 

S 

0 

4,000 

0 

0 

8 

0  10 

0 

0  10 

0 

0  10 

0 

0  18 

4 

0  12 

6 

0  18 

4 

0 

6 

0 

5,000 

0 

S 

8 

0  10 

0 

0  10 

0 

0  10 

0 

0  13 

4 

0  12 

6 

0 

IS 

4 

0 

7 

8 

The  fees  to  be  taken  are  the  same  m  above,  except  the  Cleric'a  fee,  which,  if  tin  cAeM 
an  of  the  value  d  70,0001.  or  upwards  is  U  Ijw 


£.1.  d. 

Attending  in  tha  Begbfay,  looking  op  orig^nat  ^nS,  and  bsipaaUng  BxampUfleation      ...    0  6  8 

Ezemplifioatim  under  aeal  and  stamp   -lift 

Extnwtimr   0  «  « 

Clerks    0  J  I 


Jh^BcaUmd  TV^lkaU  Probaiu  or  Ldiert  <if  AdmmiMratiM  wUk  WSlfomeud. 

£.  *.i 

Attending  in  the  Begiaby,  looking  up  the  Will,  and  bei9>eaktng  Duplicate  Probate  and 

EngroBBmeat    0  (  S 

Drawing  and  oopying  StatMneat  in  support  of  api^ioation  to  &b  Inland  BeTonne  <MBoe  fiir 

the  du^-paid  stamp   „    0  10  0 

Attending  at  tibalnliudlleraineC^oeindproearingdiAdn^-p^   _    0  13  4 

Estraoting   0*8 

Clerks   -    „   0  J  « 
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LETTERS  OP  ADMINISTEATION  WITH  OR  WITHOUT  WILL  ANNEXED 
DE  BONIS  NON  OB  CESSATE. 


-11  too 

jiflftxj»i-ii 
HO 

■won 
nmsr 

Attending 

in  the 
RegisWj^f 
looking  up 

pnTUBingthe 
wui,  ftnti 

ftccount  of 
the  tanoae 
Gnmt 

Oath  of 

the  Admi- 
nistrator 

and  attend- 
ance on 
hia  b^ng 

Bwom,  and 
on  execu* 

tionof  the 

tXIBKl, 

Affidavit 
for  Inland 

Kevenue 
k^nce  ana 
attendance 

on  adnu- 

nistrator 

awom. 

Drawing 
and  copying 
Statement 
m  support 
of  applica- 
tion to 
the  Ijdand 
KeTenue 
v/mce  lor 
die  duty- 
paid  stamp. 

Attending 
at  the 
Inland 
Revenue 
Office  and 
procming 
the  da^- 
paid  .stamp. 

boms 

tion  with 
w  Lii  uDajor 

duty-paid 
Btftmpp 

jjMnwniUig. 

£. 

£.  $.  d. 

£.  1.  d. 

£.  $.  d. 

£.  9.  d. 

£.  t.  d. 

£.  t.  d. 

£.  t.  d. 

£.  ».  d. 

5 

0   6  8 

0   S  0 

0   2  6 

0  10 

0  10 

SO 

0   6  8 

0   6  0 

0   2  6 

0  10 

0   8  4 

0  10 

50 

0   6  8 

0   6  8 

0   6  0 

0  16 

0   4  8 

0   3  0 

100 

0   6  6 

0  10  0 

0   6  8 

0   6  0 

0   6  S 

0   8  0 

0   6  8 

0   2  0 

200 

0   6  8 

0  13  4 

0   6  8 

0   6  8 

0  13  4 

0   4  6 

0   6  8 

0   2  0 

300 

0   6  8 

0  10  8 

0  10  0 

0    6  8 

0  13  4 

0  12  0 

0   6  8 

0    2  0 

450 

0   6  8 

0  16  8 

0  10  0 

0   6  8 

0  13  4 

0  12  6 

0   6  8 

0   2  0 

Above 

The  feea  to  be  taken  a»  the  same  m  aboTe,  except  the  Eztractinir  fee,  which,  if  the  edfoote  are 

450 

1,5001.  and  upwarda,  ia  ISi.  4d.,  and  the  CkriL's  fee,  iriiich,  if  the  eflbota  are 

6001.  and 

upwards,  ia  St. 

Prt^KOm,  or  limilBd. 

£.  I.  d. 

Consulting  fee      068 

Affidavit  fat  Inland  Reventia  OfiLoe  and  attendance  on  the  B»(mtor  hi&og  awora : — The 
aame  fee  as  on  ordinary  probates. 

Drawing  Spedal  Oath     Executor,  per  folio  of  aerenty-two  words    0  10 

Fair  copy  of  the  Oath  for  the  Regisbmr,  per  Iblio  of  serenty-iwo  worda    004 

Attending  the  Eegistrar  thereon  ,   0  13  4 

EogToesing  same,  per  folio  of  seventy-two  words    ...       ...    0    0  4 

Attendance  on  the  Ezeentor  beiwawom    .,   0   6  8 

EDgroasing  and  eollating  the  Wil^  three  felioi  of  ninety  worda  or  nnder  ...  ] 

Spetnal  or  limited  FroMte,  under  loal  fThe  same  fbea  as  on 

Eistneting   i    ordinaiy  Probates. 

Clerk   ) 


tiMtrt  tf  AdrnwHUtration,  fecial  or  JtmiUd. 

£.  «.  d. 

Consalting  fee    0   6  8 

Perusing  and  abatraoting  Deeds  or  other  InstromMits,  when  neoesniy,  at  per  folio  of  ninety 

worda    0   0  4 

Fro^  of  Nondnation    0  18  4 

Affiofit  for  Inland  Berenae  Office  and  attendanoe  on  the  Administrator  being  sworn : — The 

same  feea  as  on  mdinaiy  Orants  of  Letters  of  Adminfstration. 

I>rawing  ^Mcial  Oath  of  the  Administtmtor,  per  folio  of  seventy-two  worda    0  10 

Fair  copy  ofthe  Oath  for  the  Registrar  to  peruse,  per  folio  of  seventy-two  words    ...      ...     0   0  6 

Attending  the  B^etrar  thereon     0  13  4 

Bngroeeing  aante,  per  folio  of  seventy-two  words    0   0  4 

Attendanoe  when  the  Administrator  was  sworn,  and  on  execution  <tf  the 

Bond  I  The  same  foes  as  on  ordi- 

Xietters  of  Administntion,  under  aenl  and  stamp   >     uuy  Onmta  of  Letten 

Extracting     V  AAvA^^^"^^^^' 

Clerks   i 
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COURT  OF  PROBATE. 


[KnSan 


Offiet  Oopia  eft  <>r  SiOraeU  from,  lUeardtt  Wilk,amdQtksr  DotMmmU. 

For  atteDdsnee  in  ihe  Bwietry  for  seuvhing  fi>r  ■  Beoord,  VftSlt  or  o^er  DoouneDt,  or  fiir 
a  OrftOt  of  Pn>bBte>  or  Letten  of  AdministratioD,  irith  or  wittumt » Will  wnwd,  fertkl 
first  fiva  yean,  or  an  J  period  lew  tban  fire  yeaij^  Mefiidi^p  the  ordering  <rf  a  oc^   0  0  0 

For  eray  five  yean  after  ^e  first  five  years   0  14 

For  the  peroaal  of  a  Record,  Will,  or  other  Dooatneot,  when  nocewary,  &r  the  paipos*  of 
ordering  extracts  or  for  any  other  purpooaj  iododii^  the  (wdering  of  exfamoti,  per  fblM  U 
ninety  words    0  0  1 

For  ooUating  an  Office  Copy  or  Extract  of  a  Eeeord,  WHl,  or  other  Doooment,  with  Om 

original,  Inoladlng  Extracting  fee,  per  folio  of  ninefy  words    0  0  1 

For  collating  an  Offioe  Copy  ^  the  Act  on  granting  Pr^wto  or  AdtninistntiMi  wHh  tlie 
original  entry  thereof  iBuoding  Extnoting  fm    „   0  10 


OmmU. 

i.  tl 

ForattendMiaeintiieBQgiBtiyandeoierbigOKVMit    0  I  S 

For  attendaaoe  in  tlie  Bcgiitry  and  ^Tiqg  initmotiona  for  waning  Oawataw  to  aoler  an 
■ppnamnon   „      ...    0  0  8 


A3dmiim4kirAam-tU  AfidavHt  and  ftrffa  jndadedim  the  FaaqfPrciaUmdLaitn^Aimin*^u 
mmdI>eoUiraiiomiifPervni«i.atateamd^gf^  ^  ^ 

For  taking  instrnottons  for  miyAffida^  or  DeidantionofF«ncHial&rtiata  and  Bfbo^  ...  0  0  8 
FordmwingandlUroopy  of  the  MB^  p«r  folio  rfsovintir-two  woidi         ...  „.    0  I  0 

For  owiyoopytiiweot  per  folio  of  BWM^y-twowordi  »   »    A  0  i 


InilnMaM<f  SmmeuUum  and  Omteia, Letten  <tfAtt<m»^,mdoUut2)o<mmmUfreparedifPntm, 

SoUdion  ar  Attomim. 

For  drawing  and  lUr  oopy  of  erery  Instrament  of  Bmmdation,  Omsnit,  Letter  U 

AMoruay,  or  other  Dooamentfmpared  as  above,  per  folio  of  asrariy-two  words  ...  «  4  1  0 
For  emyiUroiq^j  per  folio  of  aeventy-tvo  word!    ...    0  0  i 
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CONTENTIOUS  BUSINESS. 

INDEX  TO  THE  RULES. 


IV* 

AdtUaion  of  DoeummtM—JSaHco  to  admit,  and 
albetofaotMliDUtiDg,  utoooata— r.  80  ...  8 

4fidmit—ot  SoripU  of  taitator :  Filing  ud 
contents  ot— r.  19   3 

 Meet  of  not  filing  in  time— r.  89       ...  8 

- —  in  support  of  aTonoeuta  oo  prooeedings 
by  petition — r.  48   4 

 See  Prodootion. 

^MndiMnt— orPIeiidingMT.S0,31   2 

ijipeol— Ftotition       to  be  lodged  witbin  m 

montb  of  eentenoe.   Notice  to  be  givvo  to 

Um  npponte  party,  and  filed — r,  49   4 

 Not  a  stay  of  proceedings  nnleas  by  order 

of  Judge — r.  60   4 

 Ahsi  notioe  of  appeal,  Judge  may  order 

•aapennon<drfix«eutibaofdeeree — r.Sl    ...  4 

Appeuwut — Entry  of— r.  6  1 

 ID  answer  to  wamio^  of  caTMt — r.  6  ...  I 

  after  earrioe  of  citation — r.  8    1 

 Party's  addreae,  on  entry  of — r.  10     ...  3 

- —  Pnxxedinga  on  default  of— r.  13  ...  2 
 Form  of  entering — r.  18  2 

Oaiettt — For  what  period  in  ftwoe ;  renewal 

of;  plaoe  and  moae  of  warning — r.  5       ...  1 

 Appearance  in  answer  to  warning — r.  8 .  1 

CtrtifieaU — of  Judge  that  refusal  to  admit  re»> 

sonable— r.  80   8 

dlatiim — Extraction  of,  when  the  oommence- 

ment  of  oontentioos  bosineflB — r.  7   1 

- —  to  see  proceedings ;  on  whose  applicaUon 

eztmeted ;  form  rf,  and  proooedingi  after 

terrice  of— r.  8   1 

— —  to  be  on  pardtment  wMi  a  pmo^ ; 

^iog,  sealing  and  addmshig;  persmial 

•errioe — r.  0  I 

 Proeeediuj^  on  de&olt  oS  appearance  to 

— 12...  2 

 of  Iieir>«i-law  or  penon  interertod  in 

CMM  of  wills  aflbeting  real  Order  of 

Jnibe  for ;  ■pe(nal  directions — r.  84        ...  8 

 Insertion  of  in  London  Otaette — ^r.  86  ...  8 

(kntentiout  .BiimieM— What  bonneaa  ia  to  be 

deemed  contentions — r.  1    1 

 CinnmeDoemeat  of,  in  case  of  an  appear^ 

aaoe  to  waning — r.  6   1 

 CMnmenoemeDt  of,  where  no  caveat  and 

no  appeanunoe  to  warning — t.  7   I 

Coiti  —  oS  debqr  in  ddiv^ng  plaadingi — 

r.  37  8 

 See  Admission  of  Boeumonta.  Inter- 

Tening  in  Cause.   Proof  of  Wills. 
Oeimae!— Bules  on  addressing  the  Conrt— r.  32  3 

Mbw  Saaiss,  XXVII.— Pkobatx. 


i'ecuioti— of  the  Conrt.  Bee  Heoord. 
i)ecIaralM»— Form  of,  incase  of  proof  of  will 

in  solemn  form  <rf  law;  dellTeiing  and  filiur 

-r.  14    ...  3 

  Form  o^  in  interest  oanaes   44 

 Time  for  delivering,  and  defendant's  re< 

medy  in  case  erf  non^l^very — r.  Ifl  ...  3 
 I^e  for  filing,  in  ease  oi  prooeedioos  in 

defenlt— r.  18...    ...  3 

I>edaralm»—iiX  personal  estate;    See  Inven* 

tones, 

BxtbtOort.   See  Proof  of  Wills. 

Evidence — of  will  propounded  by  plaintiff 
though  plea  seta  up  a  subaequent  will — 
r.  18  3 

Put  —  to  be  taken  in  court  on  oontentioos 
bngineea   14 

 to  be  taken  by  officers  of  oounty  oonrts...  \& 

•        to  be  taken  for  theirowniiBebyprootoni, 

solicitora  and  attornies        ...        ..       15,  10 

•         to  be  takni  for  the  use  of  others  by  proc- 

toTfl,  solicitors  and  attornies  17 

Heaeing — How  oondnoted.  Oonnsel — r.  83 ...  8 

tidmU  Ottutet — Gourae  of  prooeedlng^r,  43 —  4 

■        Pleadings  in— rr.  48,  44   4 

InUrvemngin  Cduse— Former  practice  ami  ralei 

as  to  costs,  continued — r.  4...    1 

InventorUi—to  be  used,  instead  of  daobuationa 

of  personal  estate— r.  40    4 

/mm— Time  for  delireiing,  and  fbrm  of— r.  3i2  3 

/udgmmtL  SeeBaconL 

Nmo  Triei—in  jnir  oaoasa:  time  for  morins— 
r.86   ...  8 

  See  Behearlng. 

lfext-<^-km.   Boo  Proof  of  Wills. 

ItoUeea — to  l>e  tn  writing— r.  41    4 

  Citations,  notices  and  other  prooeaa  not  to 

be  aerved  on  Royal  Exchange,  bot  inserted 
in  Xondm  fTasrtte,        r.  88   8 

 Bee  Appeal 

 to  Admit.   See  Admission  of  Doonmenta. 

*  of  SetUng  dovm  Catm.    See  Trial. 

 of  JVtoi— Time  for  plaintifi^  to  give :  If 

plaintiff  does  not  give  notice  defendant  may : 
form  of  the  notice— r.   2 

  Filing  copy- r.  24  3 
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[New  Sun 


Praeipe.   8m  (Station.  Sabpaeas. 

PtfMon— PUntiff  olriniiiig  to  be  heard  Iqr 
petition  to  deliver  hie  not  to  di^eDden^ 
Md  file  oopy.  lime  for  each  deUvei7  and 
flllntc— r.  45  4 

 Anawer  by  defendent,  time  for  end 

filing— r.  46  4 

 nirther  ooatae  to  be  pnnoed — r.  47  4 

AffideviU  in  eapport  of  avermenti  to  be 
filed.   Time  for  flfing-r.  48   4 

 See  Appeftl. 

PIio— Tine  for  deUTerins  ud  filing.  If  not 
La  time  permiadoa  of  Judge  neoeMur — 

r.l7  a 

 Formof,  in  intoreet  oaoeee— r.  44      ...  4 

PUadiiHgt  —  eabeeqaent  to  dedmtion  and 
pl«»— r.  20   2 

—  Efieot  of  foilnre  to  deUver  in  tine — 

r.  87  8 

 Amendment  vS—n.  20,  31   2 

 in  iDtereet  oaoiee — rr.  it,  44    4 

—  Bee  Dedsration.  Plea.  Serrioe.  Time. 
Proem.    See  Notioe. 

iVod««(u>»— Mode  of  applying  fiw  jwoduotion 
of  taetamentoij  inetrumente.  vVhea  affi- 
davit neoeewy — r.  81   8 

Proeif  of  WUla — Bxieting  i^hte  of  exeoctois 
and  otben  preeerred — r.  2   1 

—  Bziatiog  righti  ot  next-of  Ud  and  others 
to  put  ezeODton  and  otbera  to  proof  in 
Bolann  fonuj  and  liabilitjj  to  ooet^  oou- 
tinaed — r.  8  1 

 Dedarationa;  fovm  of,  and  ddiralng  and 

filing— rr.  14,  16,  16  2 

■■  Evidenoe  <iS  will  propounded  adminble, 
with  leeTO,  though  plea  eete  op  a  later  will 
— r.  18  2 

 affsoting  real  eitate.   See  Citation.  And 

eea  OaTni.  OontoBtiooi  Buuwh. 


JKeaini— to  be  d^oeited  in  Becietry.  Tine 
for  deporting.  Oonteota  and  farm  of  the 
leoofd— r.  28  I 

 Form  o^  where  party  dted  doee  not 

peat^r.  2S   t 

  Entry  of,  finding  or  deoiirion  on ;  by  wluxn 

to  be  made,  and  form  of — r.  33   S 

JI«-AearHW — of  oaae  tried  witbont  a jnrj  on  md 
voMOTtdeDoe;  timefiirnKmngfor^.  88...  8 

Servpu  of  Taiator — ^tn  teatamentaiy  maam  to 
be  broaghi  into  the  Begietry  and  affidaTit 
to  be  filed  with  dadaration  and  plea.  Seripti 
to  be  annexed  to  affidarlt-^.  19   2 

Service — of  citatitm — r.  9   1 

 of  pleadings  and  prooeedings  not  expcew 

ly  required  to  be  aerred  personaQj— r.  11 ...  t 

 SeeNotioe. 

SUsjpmg  Proaedingf,   See  AppenL 

Bu^itena — to  be  on  pandmianL  Number  of 
witneene.  Signing  and  eealing.  Depoeit 
of  preedpe — r.  29   -8 

 Forma  of,  in  oaeea  of  production  vi  terta- 

moitaiy  inetrumeote— r.  81  3 

nne— Power  of  Jadbe  to  extoad*  on  tanai— 

r.  52     * 

JVidf— Judge  to  t^reot  ukkIo  of— r.  25        ...  1 

 Ifotioe  of  Betting  down  oaoie  for ;  to  whom 

to  be  given.  Effeot  of  delay  in  setting  down 
oauOT.  Notaoe  to  be  filed;  and  oaoae  tooone 

Ml  in  ito  turn — r.  27    8 

 See  New  THal.  Notioe     Tibi.  Se- 

hearing  Becord. 

Verdia.  SeeBeoord. 

Warnimg.   See  Caveat.  Appearanoe. 
Wm.   8«e  Proof  of  WUi. 
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^HMMT-toiMtitioD— No.  29  18 

4^Idapi(— of  aoripte— No.  12  8 

Apftanmee — Eotiy  trf— No.  7    7 

<7o««al--No.  1   5 

 Wanungto— Ka  S      ...   5 

Oltfalw»— No.  S    S 

—  to  ne  prooeedlngi — No.  4    0 

—  .  to  bring  in  pn^Mto — No.  ff    8 

—  Seo  Prteoipe. 

Ihdantifm-ISo.  Z   7 

 in  interect  omiw— No.  9  7 

JJMMMMtt— Notioa  to  admit— No.  81       ...  11 

/MWtttoy— No.  28   18 

/MHe— No.  18  8 


Jmigmmt—'Ei^  of  JadsDUitt  far  plidntiff  on 
iho  neoid— No.  s/  IS 

Sotiee  i  toModeof  trid-^o.  14  9 

 to  admii  doaomentt— No.  31   11 


AtMoii— No.  29   18 

 Anfwor  to— No.  29   18 

i'lM— No.  10  8 

— —  in  intOTHt  oMif»— No.  11    8 


At* 

AmscjfM— for  eftatloa— No.  8  7 

 formApaaiaarflaM^^IoandiMii— No.19  ...  10 

 for  ml^Nma  dnuxt  fenH»— No.  30       ...  10 

  for  witness  to  bring  in  s  soript — No.  24  12 

—  for  wibMM  to  be  exnminod— No.  3S   ...  12 

iboant— Ffffm  of— Np.  18   9 

—  Font  0^  in  ohb     pu^  oited  not  np* 
poaring— No.  18   9 

 Bntr7afTerdioton-^o.86   18 

 Entiy  itf  jadgDMBt  on— No.  87  18 

Ar^—AffidftTit  of— No.  12  6 

 SabpcBM  to  bring  in — No.  33  11 

Suipama—iA  tMtifioudun— No.  17  10 

 doooB  teoam — No.  18   10 

 to  bring  in  n  Script  in  •  cnoae— No.  82...  11 

 towitn«Mtob«exBiDiaodtiNiddBgntM- 

tNuentimrpajMr— No.  38  11 

■  8oo  niMipo. 

THot-Notioo  H  to  mode  of— No.  14   9 

Vtrdiet—^in  on  the  xeoord  of  TeidM 
plaintUr-No.  86   18 

Wantinff  to  OoKtri- No.  2   5 

JTtitMM— BnbpcBUi  to— No.  38   11 
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Pice 

Admini^ration.  See  Letters  of  AdmioistntioD. 
AMdamta — ^to  oontMB  addition  Md  pl«m  of 

Bbod«— r.  40  SI 

— —  Jurat  to  eoDtMn  the  iiMkai — r.  it  ...  31 
 Jnmtmiut  onteontunujintnlineatioii 

oreramn — r.  48   21 

  by  blind  or  illiterate  penons — r.  49     ...  21 

 Before  whom  not  to  be  iwom — rr.  50,  61  21 

Apptarmet—Jiairy  of  bj  penoo  opptmag  ft 

gnot— r.  07  S3 

CtmcU  .Dmatfon  and  fenaml  <tf— r.  0S     ...  31 

—  Begutran  to  wod  notioe  <^  to  diifatiot 
repatnrs— r.  CS  21 

 Effect  ot,  aa  gnut  udo  tlia  d»  U  to  oo- 

tered— r.  64  21 

  Where  to  be  warned — r.  65   21 

— ^  What  a  soffloient  wamiog — r.  S6        ...  21 

CttofjoM— Sarvieeof— r.  S8  82 

OwtwO— SnlMaa  to  pn^ateof  irilto  anplkaUa 
to-r.  H   19 

—  Conflrautbii  of  vUl  bj— T.  S8  20 

Doomnuntt— to  be  ratnmed  to  Diitriot  Begto- 

tiBFi— r.  43  21 

 Hovtoaundited— r.44  81 

^Mt— to  be  taken  in  the  Principal  R«giatry  in 
non-oontentiotu  bonnett — r.  35   87 

 to  be  taken  for  theif  own  use  by  proctors, 

Ktlioiton,  and  attondea  fn  DWHXntentiouB 
bnnne«— r.  S8  43 

Granf— of  admiqiitraiton;  nqnintei  trf— r.  41  21 

 Kotioa  of  altwation  in,  to  be  aant  to  Dii- 

triatltogiatian— r.  00  33 

Idnlitt  of  Dteemi—Whak  pnaS  mtj  be  re- 
qoired— r.  88  21 

teUen  ^  ^dntMfenilwK— Applioaticn  for; 

where  to  be  made,  and  through  whom — 

tr.  1.  2  18 

 Where  application  made  by  one  or  aoine 

only  of  the  next-of-kin— r.  29  20 

 United  admiuBbatiOD — r.  30  20 

 Appointment  of  adminiatrator  under 

aeetion  73   

 SareUea  to  administration  bonds — r.  82  20 

 Grant!  of  admiaiatratioD  tor  benefit  of 

ntinon-HT.   20 


hp 

Letter*  nf  AdvUmtlratieat — AdminiatwtloM  d 
a  apedal  character — r.  84   30 

—  Gianta  of  adminiatratiop  to  gaaifanaof 
minora  and  in&nta — ^r.  85   Vt 

  with  will  annexed,  not  to  iaaue  withoat 

leave  until  seven  days  from  the  deatii— r.  M  SO 
■■      not  to  issne,  witiiont  leare,  for  foortaen 
days  from  the  death — r.  37  

—  applied  for  after  throe  yean — r.  S9  ...  21 
 Gfiuit  in  oaae  of  persona  oat  of  Barisnd 

-r.46   C      ...       .7^  ...n 

—  Appearance  by  person  intending  to  op- 
poee— r.  67   23 

— ~—  with  will  annexed,  of  blind  or  ilEtents 
persona— r.  69   

 of  goods  of  a  bastard  dying  a  baob^or  or 

a  spinster,  or  a  widower  or  widow  without 
issue,  or  person  withoatknown  relation — r.  9i  8S 

 Copies  of  wills  annexed  to^  to  be  fairly 

written^.  63  » 

Nini-C<mieiiti<m»  Butiiutt—io  inolode  all  Com- 
monFormbuaineBsnndwaniingofCSaTeats..  U 

IfeUee—to  Distiict  Begisttan  ia  n-mmmnag, 
rennndation  and  alteration  in  grant — r.  80  23 

OaA—at  administrators  and  adminiitratwf 
with  the  will  annexed— r.  40   ...  31 

— —  of  ezecuton  and  administrators,  to  be  in 
Writing  and  subseribed  and  filed — r.  41    ■■■  31 

 WHl  or  oopT  sworn  to  be  marked— 

r.42  :   

Proftole— Application  for;  where  to  be  mad^ 
and  through  whom — rr.  1,  2   18 

  Instructions  to  Begistnua  aa  to  isaaii^ 

in  general — r.  3   

 not  to  issue,  without  Isave,  until  sewn 

days  from  the  death — r.  36  ^0 

 Application  for,  after  three  years— t.  39  SI 

 of  wills  of  blind  or  illiterate  persons — 

r.59   -B 

 Appearance  by  person  intending  to  op- 
pose— r.  67   ...  23 

.  ■  Copies  of  wills  annexed  to,  to  be  tdrfy 

written— r.  68   » 

—  of  wilU,  die.  dated  after  31et  Jkeembv 
y^S7— Affidavits  to  be  required  whwe  the 
will  haa  no  attestation  elaose  or  an  insnB* 
9iflnt  one— rr.  4j  6,  6,  7    —  " 
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iVnioft— lotarlitteaittoDS  and  mmnB ;  wli«i 

bmlid— r.  8  

^—  When  aSdavits  are  to  be  required  ae  to 

interlineations  and  alteration! — r.  9 
 InatmotioDB  in  cases  of  entmre  and 

obliteration— r.  10   

 Affidavit  in  ease  of  erwmre— r.  11 

 ProductioD  <rf  doonment  refiBired  to  in  a 

will— r.  12   

—  When  a  doooment  may  form  part  of  wiU 
or  codicil— r.  IS   

—  VeatigeB  ot  wBlin^wax  or  otiutt  ^pear- 
aooe  of  annexed  doenmentl  to  be  aooonnted 
foM.  14   

 of  WilU,  Ac,  reioHng  to  PemmaUff,  dated 

after  itt  January  ISSS — Effect  of  abeenoe  U 
testator's  signature,  and  attestation  by  vit- 
nnnnnn,  and  instroctions  in  snob  cases — r.  17  19 

  A  will,  fto.,  signed  but  unattested,  primA 

facie  entitled  to  probate — r,  18   19 

— —  Bequisites  where  will,  Jtc.  is  attested  by 
two  witnesnes— r.  19  19 

 AffidaTtt,  where  will,  &o.  signed,  hot  not 

attested,  and  no  intention  of  attestation 
appears— r.  20   19 

  Affidavit,  where  will,  ftc.  signed  and 

attested  by  one  witness  only — r,  21          ...  19 

  Will,  &o.,  attested  by  executor  or  person 

interested  under  it^  to  be  treated  ai  nnat- 


Pace 

tested,  and  e^denee  <tf  inbb  attesUng  «it< 
nesi  not  admisriUe  unless  be  releases  his 
interest— r.  22   20 

Probate — Paper  baving  attestation  oUuse,  but 
not  attested  ;  or  purporting  to  be  a  draft  or 
copy,  or  instmctione  for  a  will — r.  2S       ...  20 

  Appearanoe  of  attempted  oanceUatioa — 

r.  24    20 

 Presumption  of  abandonment  or  rerooa- 

tion— r.  2S   20 

 Alterations  and  interlineationi  nnafe- 

tert«d— r.  26  20 

  Deeds,  pi^>ers,  &o.  mentioned  in  a  testa- 
mentary paper,  or  ^pearing  to  bare  been 
annexed,  sutgeot  to  foregoing  rales — r.  27...  20 

 Oonflrmation  of  will  by  a  codidl — r.  28  20 

ProqffffWiU.  Sseldenti^  of  Deceased.  Pro- 
bate. 


Seal — to  probate  or  letters  granted  in  Ireland 
—p.  81   

Service— ot  citations  and  other  ingtmineats — 
r.  68  

Warning.    See  Caveai. 

Will — or  eopy,  to  be  marked  when  siram  to— 

r.  42  

 Bee  Probata 


NON-CONTEKTIOUS  BUSINESS. 
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Admi*itlraiton—de  honie  ncn- No.  10 

 Bond— No.  16   

 Bond  for  administrators  with  the  will — 

No.  17  

•          See  Letters  of  Administration  Special 

Administration.  ExempUfioation. 
Affidavit — of  attesting  witness  in  proof  of  the 

due  execution  of  a  will  or  codicil  dated  after 

the  8lBt  of  December  1837~No.  2  

 fbrtheOommisrioneraoflnlandBevenne: 

tor  execotors — No.  8  

 IbrtheOommisnonersoflnlandBevenue: 

for  administraton  with  the  will  annexed 

—No.  8  a   

 fortheCommiastonersoflnlandBerenue: 

for  administrators — No.  3  & 

 of  handwriting — No.  %i  

 of  plight  and  eondition  and  fining — ^No. 

2S   

of  saaiich — No.  26   


34 

24 
88 

88 
88 


Onmrf— No.27  S4 

 Warning  to— No.  38   84 

 Notice  of  entiyol^  in  the  Frindpalltegis- 

tiy— No.  1     28 

Dedm^tion — of  the  personal  estate  and  efieots 

ofatestatororaninteetate— No.  18  ...  81 
IhtAU  AvtaM— No.  10   26 

£xemidificati<M—o{  Probate  or  Letters  rf  Ad- 
ministration with  will  annexed — No.  11   ...  27 
—  of  administration — No.  12   28 

GuanUem—M^nHiou  oi;  by  minors— No.  20  ..  81 

/«il(l>ealieii  -of  lurotiaa  Nol  19   81 

Letiert  of  A  dminietratio%--Vo.  9^w5th  wiU 

annexed— No.  8   26 

lAmiied  Probate— <4  a  muikd  woman's  will 
— Nal8«    ...       .        ...   28 
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jrimr— Baotitm  tigmrdSMn  hf—Vo.  90    ...  SI 

Oath — for  ezfloator.  No.  i — for  ftdminiitntton 
with  the  will.  No.  ff— ^ot  adminiitimton— 
No.  6  S5 


PrtAate—No.  7  

 Bee  Double  Probate.  Exem]dtfioatio&. 

Umtted  Probate.  BennnoiatioD. 


SeHnnatUum — of  probate  and  adnunlBtratinit 

with  the  will  annexed— No.  21   83 

 (^admiuiBtration — ^No.  22      ...      •»  8S 


SeriptSahpaamt  in  a  rrtuweifaig  h  ammm 

form,  to  bring  in  script — No.  S3   tt 

Bpecidl  Jdm*»u<ratum— with  the  win  ofaaat- 

ried  woman  annexed — No.  IS   IS 

•        of  the  reat  of  the  gooda  of  a  namad 

woman — No.  14    ... 

AdSpoaM — in  a  prooeeffinglB 

Ining  in  a  aoript — No.  Si  ... 
BmtHu   Jurtittoaliwi  of-^o.  19 


Warnit^  to  Cbmri— No.  S8  .. 


NON -CONTENTIOUS  BUSINESS. 

INDEX  TO  RULES  AND  INSTRUCTIONS  FOR  THE 
DISTRICT  REGISTRARS. 


Admimiiiration — not  to  inae  until  fonrteen 
clear  days  from  the  death,  anleaa  with  leave — 
r.47  

—  Api^oation  for,  after  three  year*— r.  40 
■  to  petBona  ont  of  Bnj^and — r.  80 

—  Z4ata  of  gnmte  of— r.  76  

.  to  blind  or  illitente  penona — v.  77 

 See  Letter!  of  Adminiatntlon.  Lfanited 

AdministnitoTB.  Notioea. 

A  dninittraiim  Bond — r.  40  

to  be  doable  the  amonnt  at  the  ftand — 

r.  79  

^dmMifnitor— App<^taaent  of  poaon  other 

than  tiie  peiaon  entitled  prior  to  the  aot — 

r.63  

JjMovjt— to  ooot^  abode  and  addition— 

r.OX   ^  

-—  Jnzat  to  oonfaun  namea — r.  02  

—  Jatat  having  any  Intolineation  or  eiai* 
ma  not  admWwe—r.  68  

— —  hj  bUud  or  illiterate  peiacma— r.  64  ... 

—  bobia  whamM»ttobonron--rr.  60,  66 


jnUi— Taxation  fll^.  I 


...  00 


Caveat — How  long  in  feroe—r.  67   

 Duty  of  Be^strar  on  lodging  ot — r.  68  . 

—  not  to  &£feot  grant  made  on  di^  it  is 
entered — r.  69    s  

—  Where  to  be  warned— r.  70   

 What  a  aoffident  warning — r.  71 

OUatim — to  accept  or  refoae  probate  or  letters 

of  admimstraUon — r.  65   

— —  Servtoe  of— r.  76  

 Affidavit  to  lead— r.  75  


CMinl— When  a  oonfinnatkn  ofa  «iD-c.U  47 
  See  Probate. 

Ditlrict  JJ^iilrorr— InatmetiMia  to,  v4«  i» 

doabtordifBoulty— r.  84    * 

DocMunM— When  to  be  trazumitlad  to  Fb*- 

dpal  Begistry— rr.  47,  M   -« 

 THot  tnnandtted^.  59  « 

Feei-io  be  taken  in  the  District  Bef^M  U 

 to  be  taken  by  procton^  aoGedan  irf 

altomiea.  fcr  tMr  own  na  in  noo-«ol»- 
tiona  buineai  .„    »     —  *' 

48    0Mmlimi«-ChBiitofadn&iiilntkDto-HC.4l  47 

/denfify— What  proof  may  be  reqnired-r.  *8  « 
/i^nUs— Grants  of  adminietratton— *.  4S  ...  « 
/ailrveliDM— framparttes  intOMled-r.  46  ...  » 

JLetUrt  ^  AdmiHiitiiaim—Whim  upflxt^ 

tar,  to  be  made— r.  1    ** 

 Through  whom  i^iplioation  for  is  to  n 

made— r.  2    -  ** 

 In  what  oases  IMsfatiot  Bc(jstiar  aaj 

entertMn  appUoatiiHi  for — r.  S      ...     —  " 

 iDstraotiooB  to  Distriot  Be^sfenn  «  to 

allowing  letters  administration  to  iM- 
r.  4     ...      ...      ...      ...      ■■-  *■■ 

 for  Dislnot  BM^stnr  Uuastf-r.  5    ...  ^ 

 Duties  of  ^stitotB^iatrBriagninliiig- 

r.86  - 

■ — -  Where  applied  for  by  one  oaly  of  ths  asxt- 

of-kin— r.  87  " 

 Limitwi  adminiatntions-ff.  88>  39  » 


47 
48 
48 
49 
49 


47 
49 


48 

48 
48 
49 
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LtUen  nf  AdnUnittration — SoratlM  to  idmiiuB- 

tration  bonds— r.  40  47 

 Declaration  of  peraonalwUte — r.  41    ...  47 

 EbeoUlouea  of  kdminutration — r.  42  ...  47 

 Minon  and  lahntm—r.  48   47 

 with  the  will  umend,  not  to  iMoe  far 

MTon  dajfl — r.  44   47 

 not  to  iarae  till  fimrtsMi  dflM  dm  ^om 

the  death— r.  45   47 

 of  good*  of  a  baatardf  A^bag  m  bacbetor 

or  tpix^er,  &&— r.  81   SO 

—  SeaKobate. 

Limited  Admimiatrtai(m-^.  SB,  80  47 

Mhwn — Gnats  of  Axlminiitratim — r.  48  ...  47 
MntionM.  Bm  Doouments. 

Nm-<h)Mtmlioiiu  Butinm  What  bnnneis  it 
inohidM   44 

Jfutieet—to  Frinoipal  BsgMiy,  of  applioati<Hii 
fcr  probato  or  umiiiteation— r.  00        ...  48 

Oa&— Wording  of~r.  51   48 

 to  be  in  writing  and  filed— r.  58        ...  48 

  WUl  to  be  marked— r.  64   48 

Qfpotition — Mode  of  oppoting  gia&t  of  pn^to 

or  admiiUatration— r.  73   40 

 Daty  of  Distiiot  B«giib»r  o^podtion 

to  giant— rr.  78,  74    49 

Probatt — Where  application  for  to  be  made— 
r.  1   44 

—  Throogh  whan  i^plioation  fiw  is  to  he 
made— r.  S    „.      ...  44 

 In  what  cases  the  DlstriotBegistnr  may 

entertain  an  application  for — r.  8  44 

  Instmotiona  to  I>iatriot  Bagistrar  as  to 

allowing  probato  to  isBae — r.  4   44 

•        for  Dutriot  Begisfaw  himself- r.  5     ...  44 

 UmB  for  issuing  after  the  death— r.  44  47 

 Aindiaation,  fbr  after  fhne  years— c.  49  48 

 of  ftwmar  willr-^.  56   48 

 Lists  of  grants  of— r.  78   48 

 to  blind  or  illltarato  penons— r.  77     —  49 

  See  Notioes. 

 o/WUUmdCodicUt,andLeUeno/Ad- 

miniitratum  vith  tJu  Will  annexed,  dated 
after  Siti  Ikcemher  *«S7— Will  to  be  hi' 
•peoted,  to  see  if  it  pnrport  to  be  signed  and 
sobsoribed  aocording  to  1  Tiot.  a  26.  s.  9. 
aad  10  &  16  Vict  a  24— r.  6   44 

 Attestation  olaose  to  be  looked  to — r.  7  44 

  If  no  attestation  elanse,  or  ui  insnffiotent 

one,  affidavit  of  sabaoribing  witness  to  be 
Mqnlred-H^.  8   ...  48 

 If  affidarit  of  sabseribtng  witness  insuffi- 
cient, probato  to  be  refiised — r.  9  45 

 Instnctions  in  case  of  dne  ezaontion  of 

will  being  doabtfnl— r.  10  46 

  Instraotioos  where  sabscribiog  witoesses 

•re  dead  and  no  affidavit  can  be  procured— 
r.  11  45 


ProbaU  —  If  doly  exeeated,  will  to  be  in- 
speoted  as  to  interlineations  and  altera- 
tioDs— r.  12  45 

  Instructions  as  to  alterations  and  inter- 

Hnaations— IT.  12, 18  45 

■  Instraotions  as  to  eraanres  and  oblitera- 
tions—rr.  14,  16   4ff 

 Instmotions  in  case  (tf  doubt  as  to  inter- 
lineations, fto. — r.l6  46 

  Prodootioa  ci  dowiinent  referred  to  In 

wiU— r.  17   46 

 Dooomente  not  existing  at  time  of  ezeoa- 

tion  of  will  or  oodital — r.  18  46 

 Instruotions  in  case  of  vestige  of  any 

doonment  having  been  attached — r.  19    ...  46 

  Rules  applicable  to  oodiotls — r.  SO     ...  46 

  Probato  or  administoation  with  will  6i 

married  women  made  by  virtoe  of  a  power — 
r.  21  45 

•—  Where  the  will  is  nmpfy  an  oxeoaiion  of 
a  power— r.  22   48 

■  Biffht  of  parties  to  administratim  with 

the  will  aon^ed,  &c. — r.  23   48 

 of  WUU,  Codicil;   and  Tettamentary 

Papert  retating  to  Pertonaltg,  dated  before 
in  Jammary  483S  —  ViJidity  (A,  thongh 
neither  signed  nor  attested  1^  witnesses. 
Bat  intention  must  be  dear — r.  S4  48 

 Absence  of  attestation  danse— r.  26   ...  48 

  Where  onlv  one  of  the  attesting  witaossw 

is  present  wnen  the  testator  signed  Us 
name — r.  26  48 

  Will  signed  by  teetotor,  bnt  unattested — 

r.27  48 

 WiU  signed  bf  testator,  but  attested  1^ 

one  witness  only — r.  38   48 

 If  attesting  witoen  essoator,  or  panon 

interested,  &a  sooh  attestation  to  be  treated 
as  uull~r.  29   48 

  Will  or  teBtamentaiT  paper  must  be  com- 
plete. AttemptedoanoeUationtobeaooonnted 
for— T.  80   48 

 Abandonment  or  rerooation — ^r.  81     ...  48 

— —  Cases  to  be  sent  to  Principal  Kegistiy — 
r.  82  46 

  Alterations  and  interlineations — r.  S8  ...  46 

  Forcing  Instraotions  applicable  to  do- 
cuments mentioned  in  testamentaiy  papers 
— r.  84   ...  47 

 OonflrmatioiKtf  wUlb7«a^>d^-86  ...  47 

Btnowneing — r.  80  50 

Jte-fwearii^Fencnal  estats  r.  80  50 

fiofr— of  aitatioM  and  sll  other  instruments— 

r.  76  49 

Am<js>~to  administration  bonde—r.  40     ...  47 

 Whore  property  under  60^-^.  78      ...  49 

— -  in  oases  of  limited  at  spedal  adminisfata* 
tion— r.  79   49 

IfWI— When  swom  to,  to  be  marked— r.  64...  48 

 Copies  to  be  ftirly  written— r.  68       ...  60 

 Bse  Probate. 
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Paga 

Admimitlntiim—Ao  bonii  son — TXo.  Iff       ...  S8 

  Bond— Na  16   69 

  Bond  for  admiuutraton  with  th«  will— 

No.  17...       ...       ...      ...   69 

  See  Notice.    Speoial  AdminUtnitioD. 

A;fidavU — of  atterting  witnew  io  proof  of  due 

exmotioD  of  will  or  oodiidl  d»tod  after  the 

Slat  of  December  18S7— No.  3   52 

  For  Commiantmen  of  Inland  Berenue — 

flwexeouton — No.  8  £2 

■        For  administatora^  with  will  Htnend— 

No.  8  a   88 

  For  admiaistratora — No.  S  b   68 

 of  haadwritioff — No.  24  62 

-  .   .  1^  pliffht  and  ooDdition  and  findiiiff — 

No.  35  63 

 of  aeardi- No.  36        »  63 


Cmwo^No.  27  68 

 Sea  Notioa.   Wamtng  to  Oa-nat 

Ikclaration — of  panonat  eatata  of  taatator  or 

intaatate— No.  18   60 

J)<m6U  iVoftal»— No.  10   56 

BteOion — ^by  minors  of  a  gmrdian — No.  20  ...  60 
ExempHficiiion — of  probate  or  letten  of  admi- 

nistratitm  with  will anuezod — No.ll  ...  56 
 of  admiaiatratlon — Na  13   57 


Cfwrdim..   See  Election. 


Jiutifieation  of  Svretiet — ^No.  10   00 


letun  ef  AdminiHrati^t^—Vo.  9,  vitb  viD 
annezed- No.  8      »  CS 

 See  Ezem^fioatioD.   Bpeeial  Admiaiii- 

tntion. 

Limited  Pnhat»—vlt  manied  wonan^  wiD— 

No.  13  a       ...   -  *T 

Notice— \ij  Diatriet  Bu;iatrar  of  api^tioa 
having  Deen  nwde  to  him  for  grant  of  pro- 
bate—No. 1. — For  gmnt  of  adminiatntkm, 
with  will  annexed — No.  1 «. — For  grant  of 
admioistiation — No.  15   £1 

 ofeatry<rfoaT«at  in  Diatrioi  BagiatiT— 

No,  1  e   W 

Qnrt— forexecotor— Ko.i.— Foradmlaiabalpr, 
with  will  annexed — Na  S^For  adminiiba' 

fawa— No.  8   « 

Probate— "So.  7  '   ■  « 

  See  Donble  Probate.  Exeraplileatioa* 

Idmited  Probate:.  Notioe. 

RentMeiation   of  probate  and  admbistRUioai 

with  will  annazed — ^No.  SI  »  A 

 of  admiiuatiatioii— No.  22       ...  •■• 

Script.   See  Sabpcena. 

^aecial  Adminialratiom — with  irill  of  narried 

woman  annexed— No.  18   •  " 

—  of  the  reet  of  the  gooda  of  a  mifiad 

woman— No.  U   » 

StApma — in  i»ooeediDg  in  oommon  fcni  to 

bnog  in  Boript — No.  28    —  " 

Wandng  to  C^iveiU— No.  88   ^ 
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RULES   AND  ORDERS. 


1.  ProceedingB  before  the  Court  for  DiToroe 
■ad  BCatrimonial  Caoses  shall  be  commenced 

filing  a  petitKOL — A  Fom  ct  moh  FHititm 
is  giren,  No.  3, 

8l  Every  such  petition  shall  be  accompanied 
an  affidavit  made  by  the  petitioner,  verify- 
ing the  &cts  stated  in  the  petition  of  which 
be  or  she  has  personal  cognisance^  and  such 
affidavit  shall  be  filed  with  the  petition. 

3.  In  cases  where  the  petitioner  is  seeking  a 
decree  of  nallity  of  marriaee,  or  a  decree  of 
judicial  sepsration,  or  a  dissolution  of  marriage, 
or  a  decree  in  a  suit  of  jactitation  of  marriage, 
the  ^titioner's  affidavit  filed  with  his  or  her 
petition,  shall  further  state  that  no  ooUiuion  or 
ccHuiivance  exists  between  tiie  petitioner  and 
the  other  party  to  the  muriage  or  allied 
maniage. 

4.  EveiT  Petitioner  who  files  a  petiticm  and 
affidavit  uball  forthwith  issue  a  citation,  to  be 
served  on  the  Bespondent  in  the  caase,  aoooid- 
ing  to      Form  Na  1. 

6  -A.  similar  citation  shall  be  served  upon 
ai^  party  whom  it  is  intended  to  make  a  Co- 
xeapondoit  in  the  aanseu 

6.  To  each  Bespondent  in  the  oause  shall  be 
deliTeied,  together  with  the  citation,  a  copy  of 
the  petition  certified  under  the  mbI  of  the 
Court 

7.  Every  citation  shall  be  written  or  printed 
on  parchment,  and  the  party  taking  out  the 
ianiie,orhLS  or  her  proctor,  solicitor,  or  attorney, 
shall  take  it,  twether  with  a  pnecipej  to  the 
Registry,  and  there  deposit  the  prscipe  and 

Niw  Buuas,  XXTIL— MirBimuiUL 


get  the  dtatien  signed  and  sealed. — Tbs  Fom 
of  Pnecipe  is  given.  No,  8. 

8.  The  party  a{^lyinjf;  fat  a  citation  to  be 
sealed  shall,  on  depositing  the  ^racipe  in  the 
Begistiy,  give  an  address  withm  three  miles 
of  the  General  Post  Office,  at  which  it  shall  be 
sufficient  to  leave  all  notices,  instounents,  ami 
other  proceedings  not  these  Rules  and 
Orders  expressly  requiring  personal  service. 

9.  Before  a  party  can  proceed  after  the  ser- 
vice of  a  citation,  unless  by  the  express  leave 
of  the  Court,  an  appearance  must  have  been 
previously  entered  m  or  on  the  behalf  of  the 
part^  dted,  or  an  aflodavit  of  personal  service 
oi  the  dttmon  must  have  been  filed  in  the 
Registry. 

10.  In  oases  where  personal  service  cannot 
be  effected,  aj^lication  may  be  made  to  the 
Judge  Oidimuy,  upon  motion  in  open  court,  to 
substitute  some  other  mode  of  service,  or  to 
dispense  with  service  altogether. 

11.  Personal  service  of  a  citation  shall  be 
effected  by  leaving  a  copv  of  the  citation  with 
the  perty  cited,  and  producing  the  original,  if 
xeqnired    him  ta  wr  so  to  m, 

IS.  Every  ent^  of  an  appeaiianoe  shall  be 
accompanied  by  an  addxess  within  thxee  miles 
of  the  Genenl  Feet  Office,  at  which  it  shall  be 
Bnfficient  to  leave  all  notuM,  instmmenti^  and 
other  prooeedings. 

13.  After  personal  service  of  citation  has  been 
effected,  the  citation,  with  the  certificate  of 
service  indorsed  thereon,  shall  be  forthwith 
returned  into  and  filed  in  the  Bepstry. 
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14.  Within  twenty-one  days  from  the  service 
of  the  cihitinn  the  Kcspondent  shall  file  his  or 
her  answer  in  the  Registjfy,  otherwise  the  Peti- 
tioner shall  be  at  liberty  to  proceed  to  proof  of 
the  petition. — A  Form  of  Answer  is  ^ven, 
Ko.4. 

15.  Every  answer  whidi  contains  matter 
other  than  a  simple  denial  of  the  &ots  stated 
in  the  petition,  shall  be  accompanied  by  an 
aJlidavitmnde  by  the  Respondent,  verifying  sudi 
other  or  additional  matter,  and  such  affidavit 
shall  be  filed  with  the  answer. 

16.  In  cases  inTolving  a  decree  of  nullity  of 
marriace,  or  a  decree  of  judicial  separation,  or 
a  dissolution  of  marriage,  or  a  decree  in  a  suit 
of  jactitation  of  marriage,  the  Bespondent  shaU, 
in  the  affidavit  filed  with  the  answer,  further 
state  that  there  is  not  any  collusion  or  con- 
nivance between  tiie  Deponent  and  the  other 
pai^  to  the  maniage. 

17.  The  Hespondent  shall  file  his  or  her 
answer  in  the  Registiy,  and  on  the  same  day 
deliver  to  t^e  Petitioner,  or  his  or  her  proctor, 
idieitor,  or  attorn^,  a  copy  thexeo£ 

18.  Within  fifteen  days  from  the  filing  of 
the  answer  the  Petitioner  may  file  a  r^ly  ^re- 
to,  and  the  same  period  shall  be  allowed  for 
bringing  in  and  filing  any  fiiitiier  statement  by 
way  of  answer  to  aoni  lepUcatum. 

19.  If  eit^r  party  desire  to  amend  his  or 
her  petition,  answer,  or  sabseqvait  statement, 
it  maybe  done  by  permiasiou  of  the  Jadge  Ordi- 
nary, and  in  inch  form  and  under  such  terms 
as  the  Judge  Ordinary  may  approve. . 

20.  When  the  proceedings  have  raised  the 
questions  of  fact  necessanr  to  be  determined, 
either  party  may,  within  fifteen  days  from  the 
filing  of  the  last  proceeding,  apply  to  the  Judge 
Ordinary  to  dir^  the  truth  of  any  question  of 
&ct  arismg  in  the  prooeedingg  to  be  tried  by  a 
jury. 

21.  If  neither  party  daim  that  the  cause  diall 
be  heard  befbre  a  jniy,  the  Judge  Oidinaxy 
shall  determine  wheAer  same  ahaU  be 
tried  by  a  jury  or  before  the  Court  itself  and 
whether  by  oral  evidence  or  npon  affidavit, 

22.  Whenever  a  case  is  to  be  tried  before  a 
jury,  the  Judge  Ordinaiy  shall  direct  tlw  ques- 
tions at  issue  to  be  stated  in  the  form  of  a 
record,  to  be  settled  by  one  of  tiiie  Regis tmre. 
— A  Form  of  Record  is  given,  N%  11. 

23.  After  the  record  has  been  so  settled, 
Nther  V'^J  B^"^  ^  liberty  to  api^y  to  the 
Jadge  Ordmaty  to  alter  or  amend  the  same, 


and  his  decision  shall  be  final,  and  binding  on 

the  parties. 

24.  The  Petitioner  shaQ  file  t^e  record  and 
set  down  the  cause  as  ready  fbr  trial,  and  on 
the  day  upon  which  it  is  eet  down  shall  give 
notice  of  nia  or  her  having  done  so  to  eich  paitv 
for  whcon  an  appearance  has  been  entered;  sod 
if  the  Petitioner  delay  filing  the  record  and 
setting  down  the  cause  as  ready  for  tria!,*for 
tiie  space  of  one  month  from  the  d^  on  whidi 
the  record  was  finally  settled,  the  Respondent 
may  file  the  record  and  set  the  cause  down  as 
ready  for  trial,  and  give  a  similar  notice  to  the 
Petitioner  and  the  foresaid  other  parties.  A 
copy  of  every  such  notice  shall  be  filed  in  the 
R^istry,  and  the  cause,  unless  the  Judge 
Ordinary  shall  otherwise  cuzec^  Bh|Ul  come  on 
in  its  turn. 

25.  When  an  affidavit  establishing  the  he- 
tarn  ai  a  nwiriue  between  the  parties  has  been 
filed.  Mid  the  Eusband  has  appeared  m  the 
cause,  the  wife  may  prooeed  to  file  a  petition 
for  alimony,  in  sobstance  aoeording  to  the 
Form  No.  12;  andacopyof  suchpetitiiaidiall 
be  served  on  the  husbaad,  or  on  his  pmetor, 
solicitor,  or  attorney,  on  the  same  day. 

26.  The  husband  sh^  within  eight  dsTS 
after  a  petition  for  alimony  has  been  filed,  fle 
his  answer  thereto  upon  oath,  and  on  the  same 
day  deliver  a  copy  thereof  to  the  wife^  or  to  bv 
proctor,  solicitor,  or  attorney. 

S7.  The  wife,  subject  to  any  order  as  to  costs, 
may,  if  not  satiafied  widi  the  hnshand's  answer, 
examine  witaeatea  in  Bui^pcnt  td  her  petitka 

f6r  alimony. 

28.  After  the  answer  of  the  husband  has  been 
filed,  the  wife  may,  at  its  next  sitting,  move  the 
Court  to  decree  her  alimony  pendente  litt;  pro- 
vided that  the  wife  shail,  two  days  at  least 
before  she  so  moves  the  Court,  give  notice  to 
her  husband,  or  to  his  proctor,  scdicitor,  or 
attorney,  of  her  intention  so  to  do. 

29.  A  wife  who  has  obtained  a  decree  ti£ 
jndidal  separation  in  her  bvour,  and  has  pre- 
viously filed  her  petitiMi  for  alimony,  may,  on- 
less  in  cases  where  an  afipeal  to  tJw  ftdl  Court 
is  interposed,  move  the  Conrt  to  decree  ha 
permanent  alimony;  provided  that  shall, 
eight  days  at  least  before  making  any  soch 
motion,  give  notooe  to  the  hnaband, «  to  his 
proctor,  adicitor,  or  attorney,  o[  ha  intention 
BO  to  do. 

30.  Wliere  a  decree  of  mdicial  separation 
has  been  pronounced,  it  shall  not  be  neceBsaiy 
for  either  party  to  enter  into  a  bond  conditionea 
against  mairymg  »ff^m. 
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31.  Erar  nil^KanashaUbeviitteuotiHint- 
ed  on  puchment,  and  may  indnde  the  names 
ctf  any  nnmber  oi  witnesBes.  The  partr  iwuing 
the  same,  or  hu  or  her  proctor,  solkitor,  or 
ftttomey,  ehall  take  it,  together  with  a  prcecipe, 
to  the  Begistiy,  and  there  get  it  signed  and 
sealed,  and  there  deposit  the  prsecipe. — ^Fonns 
of  Subpoena  are  ^Ten,  Nos.  6  and  6 ;  and 
Forms  of  Pmdpe,  Nos.  7  and  9. 

38.  The  Petitioner  or  BeB|>ondent  may  call 
Dpon  the  o^er  party,  by  notice  in  writing,  to 
admit  any  document,  saving  any  just  excep- 
tions ;  and  in  case  of  refusal  or  neglect  to 
admit  the  same,  the  costa  of  proving  the  docu- 
ment shall  be  paid  the  puty  so  neglecting 
or  leftuing;  wmtever  the  rrtuit  of  the  cause 
may  h^  unless  the  Jud^Oidinaiy  shall  certify 
that  the  reAisal  to  admit  was  reasonable;  and 
when  such  notice  to  admit  has  not  been  given, 
no  costs  (tf  proving  any  document  shall  be  given, 
except  in  cases  where  the  omission  to  give  the 
notice  is  in  the  opinion  of  the  Begistiar  a  saving 
of  expense. 

33.  The  hearing  of  the  cause  shall  be  con- 
ducted in  oourt,and  theconnselshall address  the 
Goui^  subject  to  the  same  rules  and  regulations 
M  now  obtain  in  the  Courts  of  Common  Law. 

34.  The  Bcfpstrar  shall,  in  cases  tried  by  a 
jorr,  enter  on  the  record  the  finding  of  the  jury 
and  the  decree  of  the  Court,  and  shall  sign  tfaie 
same.  In  all  cases  the  Registrar  shall  enter 
^e  decree  of  the  Court  in  the  Court  Book. 

30.  In  cases  to  be  tried  upon  affidavit  the 
Petitioner  and  Be^ndent  sluill  file  their  affi- 
davits within  eight  days  from  the  filing  of  the 
hat  prooeedinit 

36.  Counter-affidavits  to  any  &cta  stated  in 
any  aach  affidavits  ma^  be  filed  by  either  partj 
widiin  fifteen  da^  from  the  filing  of  the  affidavit 
which  th^  are  intended  to  answer. 

37.  Affidavits  in.  rep^  to  conntemffidavitfl 
may  he  filed  by  permusion  of  the  Judse  Ordi- 
nary, granted  on  motion  or  summons,  out  not 

otiierwise. 

38.  Applications  to  produce  a  Deponent  in 
the  cause,  for  the  purpose  of  cross-examination, 
shaU  be  made  on  summons  to  the  Judge  Ordi- 
nary sitting  in  Chamben. 

39.  Applications  on  the  part  of  a  wife  desert- 
ed her  husband  for  an  order  to  protect  her 
eanungs  and  uroperU,  acquired  since  the  com- 
menoE&ent  of  such  desertion,  shall  be  made  on 
summons  to  the  Judoe  Ordinaiy  In  Chambers, 
and  sapported  hr  affidavit. — A  Form  of  Appli- 
cation IS  ffraif  No.  13. 
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40l  AppUoations  for  the  disdiaige  of  any 
order  nude  to  protect  the  earnings  and  pro- 
perty ol  the  wife  are  to  be  founded  on  affidavit. 

41.  Petitioners  to  the  Court  for  Uie  reversal 
of  a  decree  of  judicial  separation  must  set  out 
the  grounds  upon  which  the  Petitioner  relieSi 
as  in  Form  Na  14. 

42.  Any  person  desirous  of  prosecuting  a 
suit  in  fcmm&  pauperis  shall  lay  a  case  before 
counsel,  and  obtcun  an  opinion  from  such 
counsel  that  he  or  she  has  reasonable  grounds 
for  applying  to  the  Court  for  relief. 

43.  No  person  shall  be  admitted  to  prosecute 
a  suit  in  formA  paupertt  without  the  <nder  <rf 
.the  Jad«  Ordinary;  and  to  obtain  such  order 
the  case  lud  before  counsel  fbrhis  opiiii(m,and 
his  opinion  thereon,  witJi  an  affidavit  of  the 
party  or  of  his  or  her  attorney  that  the  same 
case  contains  a  full  and  true  statement  of  all 
the  material  facts,  to  the  best  of  his  or  her 
knowledge  and  belief,  and  an  affidavit  by  the 
party  applying  that  he  or  she  is  not  worth  25^., 
after  payment  of  his  or  her  just  debts,  save  and 
except  his  or  her  wearing  ap|>arel,  shali  be  pro* 
duced  at  the  time  such  application  is  made. 

44.  Where  a  pauper  omits  to  proceed  to 
trial  pursuant  to  notice,  he  or  she  may  be 
called  upon  by  summons  to  shew  cause  why  he 
or  she  should  not  pay  costs,  though  he  or  she 
has  not  been  dispaupered,  and  why  all  farther 
proceedings  should  not  be  stayed  until  such 
costs  be  iHud. 

45.  Every  application  for  a  new  trial  in 
respect  of  causes  tried  before  a  jury  is  to  be 
lodged  in  the  registry  within  a  month  from  the 
day  on  which  the  cause  was  tried. 

46.  If  the  Petitioner  or  Respondent,  unless 
Inr  leave  of  the  Judge  Ordinary  previously 
obtained,  fail  to  deliver  the  answer,  reply,  or 
other  moceeding  within  the  time  specified  in 
these  Rules,  tiie  other  party  shall  not  he  com- 
pelled to  receive  the  same,  unless  by  direction 
of  the  Judge  Ordinuy.  The  expense  of  eveiy 
such  application  to  the  Judge  Ordinary  shall 
fall  on  the  party  causing  the  delay,  unless  the 
Judge  Ordinary  shall  otiierwise  direct 

47.  Where  a  special  time  is  limited  for  filing 
afBdavits,  no  affidavit  filed  after  that  time  shall 
be  used  unless  by  leave  of  the  Judge  Ordinary. 

48.  Wherever  it  becomes  necessary  to  give  a 
notice  to  the  opposite  party  in  the  cause,  such 
notice  shall  be  m  writing,  signed  by  the  party, 
or  by  his  or  her  proctor,  solicitor,  or  attomi^. 

48.  The  addition  and  true  place  of  abode  of 
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ereiy  penm  sukiiig  an  aflUkvik  ii  to  be 
iuMrtea  thnein. 

00.  In  evoy  affldftTH  made  Igj  two  ot  mne 
penona  the  uuibb  ot  the  aeretal  pencma 
making  it  are  to  be  irritten  in  the  jmIL 

61.  No  affidavit  shall  he  read  or  made  use 
of  in  any  matter  deii«nding  in  court  in  the 
jurat  of  vhiidi  then  ii  anj  interiineatiom  or 
eraBar& 

62.  Where  an  affidavit  is  made  hj  aaj  person 
Tho  ia  blind,  or  who,  from  his  or  her  signatore 
or  otherwise,  appean  to  be  illiterate,  the  peraon 
brfore  whom  such  affidavit  is  made  is  to  state 
in  the  jurat  that  the  affidavit  was  read  in  ^e 
presence  of  the  party  making  the  same,  and 
that  such  par^  serawd  to,  and  according  to 
the  belief  of  such  person  dad,  understand  the 
same,  and  also  that  the  said  party  made  hia  or 
her  mark  or  wrote  his  or  her  signature  in  the 
presence  of  the  peiacm  before  whom  the  affidavit 
was  made. 

£3.  No  affidavit  is  to  be  deemed  sufficient 
which  has  been  sworn  before  the  party  on 
vhoae  bdialf  the  same  is  offered,  or  before  his 
or  her  proctor,  s4^citor,  or  attorney,  or  before 
a  eleA  of  his  {Htootor,  senator,  or  attom^. 


LL  CAUSES.  [NtwSaaitt 

64.  A  proctor,  soUdtor,  or  attorney,  and  thor 
clerks  respectively,  if  acting  for  any  other 
^octOT,  scuidtor,  ot  attoniqr,  shall  be  sulijeet 
to  ib»  Bales  in  respect  to  taking  affidavito 
vUdk  an  ^iplicafalie  to  thoee  in  irtioee  atead 
they  are  aotmg. 

66.  The  Beg^stiy  of  the  Court  tor  Divms 
and  Matrimoual  Oaosee,  and  the  derki  &ar 
ployed  therein,  shall  be  subject  to  and  under 
the  controol  (h  the  Begistiiis  of  the  Principal 
Begistiyof  the  Court  of  Probate,  in  theane 
way  and  to  the  same  extent  as  the  Fkindpil 
B4^>t7  of  Comt  (tf  ^bate  and  the  dedn 
thenin  ifl  and  an.  . 

66.  The  Beoord  Keepers,  the  Clerk  of  Papeii, 
the  Sealer,  the  Ushers,  and  other  officets 
belonging  to  the  Court  of  Probate,  shall  dis- 
charge the  same  duties  in  the  Court  for  Divorce 
and  Matrimonial  Causes,  and  in  the  Registry 
thereof  as  they  dtBduige  in  the  Gnut  of 
Flobate  and  the  FrindpaTBee^Btiy  tha«c£ 

67.  The  Judge  Ordinary  shall  in  every  case 
in  which  a  time  is  fixed  by  these  Bules  for  the 
performance  of  an^  act  have  power  to  extend 
the  same  to  ntch  tune  and  with  anch  qnatifice- 
tions  and  restrictions  and  on  such  toma  aatft 
him  may  aeemfiL 
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FORMS, 

WHICH  ARE  TO  BS  FOLLOWED  AS  NEARLY  AS  THE  CIRCUMSTANCES 
OF  EACH  CASE  WILL  ALLOW. 


Ko.  l.—CUatiim. 

In  Har  Mi^ai^  Goort  for  DItotw  and  Bfatrinundal  Cboiafc 

VunoBU,  hy  the  Onoe  of  Ood  of  the  Uait«d  Kingdom  of  Gmt  Sriteitt  and  Indand 
Qaeoi,  Dflfiuider  of  the  Faith. 

To  A.B.,  of  in  the  Oonn^  ^ 

Whbbiab  C.S.  of  ,  duming  to  have  been  lawfully  manied  to  70a  the  aald  A.B., 

has  filed  her  petition  agalaat  yon  in  Our  iaid  Conrt,  praying  for  , 
whernn  ahe  alleges  that  yon  hare  oommitted  adultery  [or  hare  been  gnilty  of  omel^  towards  her  the 
•aid  O.B.,  or  at  the  case  majf  be]  :  Now  this  a  to  ooKif  abd  tod,  that  within  eight  uaya  of  the  serrioe 
of  tfaiaon  jAi,  indn^Te  <ii  the  day  of  audi  aerfioe^  you  do  appear  in  Our  said  Conrt  than  and  time  to 
make  muwn  to  the  wtIA  petition,  a  oom  wImmo^  aaalad  with  the  aeal  of  Onr  said  Conrt,  ia  herewith 
aaned  npm  yon.  An  f  axI  Moncg^  mrt  in  definlt  of  your  ao  dmng,  the  Jndge  Ordinary  of  Onr  said 
Conrt  [or  the  Judges  at  Onr  add  Conrt]  will  prooaad  to  nenr  the  add  diam  [or  duagea]  prorod  m  doe 
COUB  of  law,  and  to  pronoaiMM  MBt«K»  thvein,  your  ahaanoa  notwilhatanding 

(Signed)      £.P.,  Baglatnr. 

0  . 


Indormtmt  ta  i«  wuub  tffitr  8erme$, 

TUaoUKtion  was  duly  asmd  hj  Q.B.  on  OwiritUn-nBined  A^.^  «t 
the  d^of  18  . 


at  on 
(Signed)  QM. 


No.  3.— iVonypc  for  CSMmh. 

Ia  Her  M^ei^a  Conrt  for  Diroroe  and  Matrimonid  Oanaai. 
Citation  br  A,B^  of  agdnit  CJ.,  of  ,  for  a  jndldal  a^anOon 

iij  laaaoo  of  adnltwy  item  Ike  cam  majfi*}.   

(Signed)      P^.,  proetor,  adldtor,  «r  attorney  for 
the  aaid  C,B.  [or  C.B.  in  pMWB.] 
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No.  Z.~-PtiSti(mfor  IHworee. 

To  tlw  Judge  Ordinuj  of  Her  Uqes^  Ooart  tor  IMtotob  and  Hatrioioiiial  Cknici. 

Th«  dijof  18  . 

Th«  pfltitioQ  of  A.B..  of  ,  slMweth. — 

1.  Hut  70ur  Ffltitioner  was  on  the  di^  at  18   lavlUIj  nurid  to 

C.B.,  th«D  C.Z.,  widow,  at  : 

3.  That  aftsr  hia  laid  marriaga  yonr  Fatttioner  lirod  and  oobabited  with  bia  waH  wife  at 

and  at  ,  and  that  toot  P^tioner  and  bla  add  wife  have  had  ianwoftUraid 

marriage  tfaree  dkildran;  to  wit,  one  aon  and  two  daoghteia : 
8.  That  on  the  da7  of  18   ,  and  other  daji  batWMa  tlat 

day  and  ,  the  mid  C.B.,  at  in  the  oodd^  of  md- 

mitted  adnlterT  with  B.8. : 

4.  lliatin  and  doriog  the  montba  (tf  Jannaiy,  February,  and  March  18  thenid  C.£.  freqaeBtlT 
TUted  the  wd  JI.&  at  ,  and  on  divefi  (tf  aooh  oooanona  oommitted  aduUoj  wiu 
the  said  AjS: 

Tonr  Petitioner  therefore  humbly  pnyi, — 

That  your  Lordahip  will  be  pleased  to  decree  : 

[Hen  utovtVu  nlUfaovglU.} 

And  that  yonr  Petitioner  may  have  euoh  feithor  and  other  relief  in  the  pmnisea  ai  toyonr  Lotd^ 
may  aeem  meet. 

And  jonr  Petitioner  will  aver  pcaj,  fte. 


Na  4.— ArMf^T^iiMMr. 
In  Ear  l^aaty'i  Coart  for  IMvoroe  and  Matrimonial  Canaea. 

The  day  of  18  . 

A.B.  T.  O.B. 

The  Reapondent,  O.B.t  by  P.A.,  her  prootor,  aoliator,  or  attOTney  [or  in  peracm],  aaith,— 

1.  That  she  deniea  that  the  oonunitted  adnlteiy  with  R£,  aa  aet  forth  in  the  aud  petitioa; 

2.  Beapondent  farther  saith,  that  on  the  day  of  '  .  ? 
other  days  between  that  day  and  ,  the  said  A  JB.,  at  >■  I" 
ooonty  of                      ,  oommitted  adnlteiy  with  X.  T. 

II»  Wee  mamtr  RapomdaU  ia  to  aMt  tfomiiwmc^  eotwfow aft'on,  or  olhermiattmnUti  »  <f* 
ground  for  dunumttg  thepetitum.} 

Wherefore  this  Respondent  hombly  pays, — 

That  yoor  Lordship  will  be  fdeaaad  to  rqaet  the  prayer  of  the  Mid  petition,  and  daerai^  Aa. 

And  this  Beapondent  will  ever  pray,  ia. 


No.  6.— JteAy  <tf  an  Afpeartmee. 
In  Her  Miaeaty'a  Court  for  DiToroe  and  Ibtrimonlal  Caoaea. 

J.a,  Petitioner,  )  Reawmdent,  appeare  in  penion  [or  AF,  proctor,  8oIioitor,orittoiiM| 
C.£.,  Beapondent  (         <?-0  ».»PP~"  for  tl«»B«"P~>dentJ. 

Ifftre  inoert  tAe  addrtm  n^uirtd  hy  BuU  iVb.  18.] 
Entered  thia  day  of  18  . 
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No.  6.— sAm  ^Sukfm*  mi  toHficmdnf^. 

VioiOBiA,  by  tiie  Graca  of  Ood  of  the  United  Kludom  of  Great  Britain  uid  Irelfttid  Qneea,  Defeoder 
of  the  Faith,  to  {lumet  of  all  wkmaam  indmded  in  the  mtbp<xna\,  Greeting.  We  oommuid  yon  and  every 
of  yon  to  be  and  appear  in  yoar  proper  peno&a  before  [tnwrf  the  tumt  of  the  Judge],  Judge  Ofdinaty 
of  Oar  CoQTtlbr  Divorce  «DdHatrljinoQial  Cauf^ei),  at  ,  on  the  day 

of  18    ,  by  of  the  clock  in  the  forenoon  of  the  same  day,  and  ao  from  day  to 

day  QDtil  the  cause  or  proceeding  is  tried,  to  teatify  the  truth,  according  to  your  knowledge,  in  a  certain 
cause  now  in  Our  Coart  before  Our  said  Judge  depending  [or  now  before  Onr  said  Court  depeadiog]^ 
between  A,S.,  Petitioner,  and  C.B.,  Be^ndent  [or  in  a  certain  cause  or  proceeding  now  in  Oar  Cosrt 
before  Onr  nid  Judge  depending  {or  now  before  Our  ndd  Court  depending),  in  defitoit  of  the  appearanoe 
of  ],  OD  the  part  of  tlie  [Petitioner  or  Bespondeot,  or  attAt  ecue  fiwy  oe\,  and  at 

the  afenieaid  day  between  the  parUea  aftneaaid  to  be  tried  [or  in  default  aa  aforeeaid,  between  the  parties 
aforesaid  to  Im  bied].  And  this  you  nor  any  of  yon  aball  in  nowise  omit,  undar  the  penalty  of  ereiy  of 
youoflOOL  Witn«sa  [uiMTt  (A«H<Mie^tt«/tH^J,  at  the  Court  fbr  Divorce  and  Matrimonial  Causey 
the  day  of  18   ,  in  the  year  of  Onr  reign. 

(Sgned)      B.F.t  Begittrar. 


Ko.  7.—Praeipefitr  Bapeemt  ad  UH^/ientdmn. 

In  Her  Majesty's  Coort  for  Diroroe  and  Matrimonial  Canaea. 

SabjKBnaof  [iiMerttmtaeMBt'name*].  to  testier  between  A.B.,  Petitioner,  and  C.B.,  Bespondent,  on  the 
part  of  the  Fstitioner  [or  Bospondent]. 


fts^mA\  iA.S.l  ^  J  jP^..FetitionerlB[orBeipondent*a]prootw, 
(Sgned)  or  j  or  M^^a^jT^ 


No.  8 — SubpatM  dftcet  teeam. 


'VlCTY)RlA,  by  the  grace  of  God  of  the  United  Kingdom  of  Oreai  Brftidn  and  Ireland  Queen,  Defender 
of  the  F«tb,  to  [mawtet  «faUfwrHi$  inuJMded  in  Ae  tubpma^  Greeting.  We  oonunand  you  and  every 
ofyoato  beand  mpear  in  your  proper  penons  iMfm  [niMrt  liU  mumtvf  AtJvigt^  Judge  Ordinary  oS 
Oar  Conrt  for  Divoioe  and  Matrimonial  Cauaet  [or  before  Oar  im  Coort^  «  iht  eaae  may  m], 
at  ,  on  the  day  of  ,  by  61 

the  dock  in  the  forenoon  of  the  same  day,  and  so  from  day  to  day  nntil  the  oanse  or  proceeding  is  heard, 
and  aleo  that  yon  bring  with  yoa,  and  prodnoe  at  the  time  and  place  aforesaid  [here  deacribe  thorily  the 
deedt,  Uttert,  papera.  Ac.  reqmred  to  be  produced],  then  and  tfaere  to  testify  and  shew  all  and  ringular 
those  things  which  yon  or  either  of  you  know,  or  the  said  deed  or  instrument  doth  import,  of  and  ooo- 
oeming  a  oartain  oanse  or  prooeeding  now  in  Our  sud  Court  before  Onr  said  Judge  Ordinary  [or  now 
before  Our  said  Court,  at  ne  ecue  may  be]  depending,  between  A.B.,  Petitioner,  and  C.B.,  Respondent 
[or  in  a  oertun  oanse  or  prooeeding  now  in  Onr  said  Court  before  Onr  said  Judge  Ordinary  (or  now  before 
Our  said  Court)  depending,  in  default  of  the  appearance  of    .  J,  on  the  part  of  the  Pati* 

tioner  [or  Respondent],  and  on  the  aforesaid  day  between  the  parties  aforesaid  to  be  tried.  And  this  yoa 
nor  any  of  yon  shall  in  nowise  omit,  nnder  the  penalty  of  every  of  yon  of  1002.  Witness  [insert  Ae  namu 
of  the  Jitdge\,  at  Our  Court  Ibr  Divorce  and  Matrimonial  Caoees,  the  day  of  18  , 

intha  year  of  Our  rngn. 

(Signed)      S.F.t  Begisbrar. 


No.  9. — Precipe  far  Baifama  dueet  feciun. 

In  Her  M^yesfy's  Conrt  Ibr  Divoree  and  MalrimonUl  Causes. 

SnbpiBna  for  to  iertify  and  prodne^  <&e.  betweon  A.B.,  Petiti<m«>  and  CB.^ 

Besponden^  on  the  part  of  ilw  Petitioner  [or  Beipoadont]. 


/gi«.^\  S^-S.)  „  J  i».ii.,P*flUonor'a  [or  Boapondonrt]  proctor, 
i^P^)    \c.J>,\        i  ioEcttor,or»ttoh»oy. 
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Ko^  10.— riVMM  ta  admit  Jhameiia. 

A.R  T.  C.B. 

In  Hv  UMjBKtj*M  OoQzt  tar  TAront  and  UttrinonU  Otuag. 

IWka  notiM,  tbat  ths  ^^^^j^^  Sn  propoM  to  addnn  b  •vidMoe  tin  Mml 

doaanwnti  famnndar  ipecdfiad,  and  tbak  ths  Mm*  may  be  nupeotod  hj  die  ^J^J^^  at 

between  tb«  hours  of  and  ,uidtta 

u  hereby  reqoired,  within  forty-eight  hoan  from  the  hut-mentioned  hoar,  to  idmit  tint 

mob  of  the  lud  documenta  m  are  apeoified  to  be  originaU  were  respeotively  written,  ngoed,  or  ezeootod 
»M  they  purport  rwipeettTely  to  hare  bem,  that  muAi  ai  are  epaoified  to  be  oopiee  an  tnw  flopiei,  «ad  tint 
«ocb  docnmenta  u  are  lUted  to  bare  bean  lemd,  ■ant,  or  dalivaiad  wan  m  Barred,  wmi,  or  daUrsad 
iMpeotiTely,  tning  all  Jnat  anqitioiw  to  the  admWbility  cf  all  ndi  docnincBtiae  erid—aa  fa  the  mm. 


To  I  ^'^'j  or  to  JT^.fpioetor.Mliattor  or  attoni^lbrj 
(Signad)    j  -^J|  |  or  <}J7..  piaetar,  nHoitor  «r  attoraay  fbr  j 


No.  ll^Porm  nfJtteord. 

Id  Her  Uqeety's  Coort  far  Divoroe  and  MatriiaonHl  Chuea; 
The  dayitf  18  . 

A.B.  T.  CB. 

A.B.  did  io  hia  petitioB  prewntad  in  thia  oaoM^  allege  that  CM.  did,  to  wit,  m  ^  ^ 
of  18   (  eomnit  adultery  with  R.8. 

[Htrt  imtrt  fib  alb^nHmt  i^Ae  ptUtioit.} 

C.B.  did,  in  anawer  Aereto,  deny  [raaerl  Utedtmal  amd  tmp  oAar  MeMry  matten  amtamed  n  dt 
wuwery  Whereupon  the  aaid^.^.  denied  that  [tan  immt <H<  mbtlmmm  tf  Of  nji/iflBf ioa.  if  awf;  aad 
«o  9m  fir  thejkirtker  aWnwMli  t^aay}. 

Tberafim  let  a  jury  onne. 


No.  12.— i>«ftfie»/>r  JJmkmjt. 

To  the  Judge  Ordinary  of  Her  H^eaiy^i  Court  for  Diroioe  and  Ifatrimenial  Ckoaaa^ 

C.B.  T.  A.B. 

Tlw  di^of  18  . 

The -petition  of  O.B.,  die  lawful  wife  of  J.^.,  aheweth, — 

1.  That  Uie  anid  A.B.  has  for  many  yeara  carried  on  the  bnaineaa  of  at    *  f 

and  from  auoh  bunineea  derivea  ttie  net  annual  inocNna  of  jC  : 
-S.  lliat  the  said  A.B.  holda  aharea  of  the  Bailway  Coiq^ai^,  aaoantiag 

iDTi^neto£  ,  and  yielding  a  dear  annDal  dividend  to  him  of  £ 

8>  Hiat  the  nid  A.B.  la  poMaed  of  atot^-in-trade  in  Ue  aud  bnaineai  of  to  tta  nlM 

of£ 

[And  10  on  for  my  ether  faeultia  iMA&tkiubamd  mag  pomem.'} 

Your  Petitioner  therefore  humbly  pram — 
That  yoar  Lordahip  will  be  pleMed  to  decree  ber  snob  anm  or  nina  t^oMm^  by  wRy  cf  ASamf 

peadento  lite  [or  permanent  alimony]  as  to  your  Ltwdahip  Aall  aeein  meeL 
And  yonr  Petitimer  will  ever  prayi  As. 
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No.  IS^Ann  ^^(fpUseiffM  wi^  Aef.  21. 

To  the  Jndgo  OrdiMuy  of  the  Court  (or  Divoroe  and  HafarimoDial  CauMS. 

Tbeapplloaiion  of  C,B.  of  .  th«  lawfiil  wife  of  A.S.,  sbowetb,— 

"DiKt  on  tiie  di^  of  An  ww  lawflil^  married  to  A.B.,  at 

That aheUvod  and oc^wUted  with  th«  Mid        for  yean«t  :  andalM 

lit  ,  and  hath  had  ahildreo^  Imhiq  of  her  said  marriago,  of  whom 

are  now  liring  witii  tiw  apiduHUit,  and  wholly  dependeot  upon  her  aarningB : 

niat  OD  or  about  the  said  A.B,,  witbont  any  reaaooable  oauw,  deserted  thiit  appUoant, 

and  hath  ever  sinoe  remained  separate  and  apart  from  her :  _ 

That  since  ^e  deserdon  of  her  said  hasband  this  applicant  hath  maintained  herself  by  her  own  indnrtry 
[or  on  her  own  property,  at  the  etue  may  ie],  and  hath  Utereby  and  otherwise  aoqoired  oertain  property, 
oonaUting  or[A«rv  ttate  generally  the  nature  of  the  jmtpertif]. 

Wherefore  ahe  prays  an  Order  for  the  proteotioD  of  her  earnings  and  property  aeqnlred  nnoe  the 
jaid  dayttf  ,  &Mn  the  s^         and  ftomall  oradltMi  and  perwnu  olaimiog 

under  Um. 


No.  14.— FetiUM  /or  Sevmei  of  Jkerte. 

To  the  Judge  Ordinary  of  Her  Mijasty's  Court  for  DiToroe  and  Ibtriinonial  Cuues. 

Ihe  day  of      ,  18  . 

The  petition  of  A  .B.,  of  ,  aheweth, — 

!•  That  your  Petitioner  waa  on  the  day  of  lawfully  married  to  : 

2.  That  cm  the  day  of  year  LordeUp,  at  the  petlti(n  of  .  pronounced 
a  decree  aflbetang  this  Petitioner,  to  the  eSfbct  following;  to  wit : 

[Sere  Mt  out  the  deeru.'] 

3.  That  Badh  decree  was  obtained  in  the  absence  of  your  Petitioner,  wtut  was  then  Teauflng  at 

[Slaie  facte  tending  to  Aew  that  the  Poititmer  did  not  hnote  vf  ike proctedUigt:  and  further,  Aol 
had  he  Icnevm  he  might  have  offered  a  ttfjScient  d^eiwe.] 

or 

That  there  was  reaeonable  ground  for  year  Petitioner  leaving  hh  said  wifo,  for  that  his  li^  wife 

[Here  itate  any  legtd  growodajni^fjfiMg  the  Petilioner'a  i^aralionfrom  kit  w\fe.'] 

Tonr  Petitioner  therefore  hnmbly  prays, 

^niat  Your  Lordship  will  be  pfeaiwd  to  rerorae  the  nid  decree. 
And  Yoor  Petitioner  wiU  erer  pray,  Ac 


Ifnr  BMMoa,  ZZTII^KAnnoiiui. 


Digitized  by 


90 


TABLE    OF  FEES 


[NkwSiuh 


£.  *.  d. 

On  cverjr  ditfttioB    0   0  0 

On  entaring  appfluwos    0   2  6 

Filing  R  petition    0    5  0 

Filing  Ml  Kiuwer    .„     0    S  0 

Filing  a  reply   0    S  0 

Filing  any  further  raplioatioa  to  a 

Ctiim    0    5  0 

_  HppHcatiiin  for  an  order  for  the 
protection  of  a  wife's  earaings  and 

property    0    6  0 

Filing  application  fiir  dtaehargeof  ndi 

order   0    5  0 

Filing  interrogatoriea    0    6  0 

Filing  auwer  <rf'  each  deponent  to  in- 
terrogatoriea   0   6  0 

On  every  motion  by  oounael,  indonve 

of  filing  the  oaaa  for  motion  ...  0  5  0 
Entering  order  of  the  Coort  on  motim  0  5  0 
Snuunone  to  attend  io  dtamben  ...  0^6 
For  entering  order  of  Court  on  mm- 

mona   0   2  6 

Filing  notioe    ...       ...       ...       ...      0  10 

On  depositing  the  record    10  0 

For  the  aettiling  of  the  record  by  one 

of  the  regiatnura    10  0 

Settiiwa  oanaa  dovn  for  IiMuriiig  or 

trial   0   6  0 

Sintering  eantoaoe  or  final  decree  in  a 

oanae    0  10  0 

Entering  Bpeeial  Terdict,  if  five  foHoa 

of  seventy-two  wonie  or  under  ...  0  2  6 
If  exoeeding  five  folioa,  per  folio  of 

•aventy-two  worda   0   0  8 

Entering  a  decree  or  order  In  jraranaoee 
of  a  written  judgment  fW>m  the 
Judge  of  an  EooleidHtical  Court  ...     0  10  0 
Entering  any  decree  or  order  for  afi- 

mony    0   5  0 

Entering  order  direcUng  bow  damagee 

abali  be  applied    0    5  0 

Entering  order  providing  for  onatody, 
maintenance,  or  edooation  oS  diil- 
dren,  if  two  Mioa  of  Nvnty-two 

words  or  under    0    5  0 

Entering  order  for  the  aettlement  of 
the  wue'a  {woperty,  if  two  folioa  ot 
Mventy'two  inirda  or  under        ...     0   6  0 
If  either  of  the  above  orders  exceed 

five  folioa,  for  each  additional  folio  0  2  0 
Altering  any  minute,  order,  or  decree 
in  the  Court  Book  other  than  the  de- 
oreea  or  orders  before  apeoified  ...  0  2  0 
On  withdrawal  of  a  oauae  after  tame  is 
sat  down  for  haaiinff,  to  be  pud  W 
the  partu  at  laliQse  inataaoa  it  u 

withdrawn   060 

On  the  hearing  «■  trial  of  a  cause:  ' 

From  the  ^aiatiff   10  0 

From  theoeftndaut  or  dalin* 
danti    0  U  0 


If  the  heMing  or  trial  costtnoM  man 
Utan  one  day,  for  each  day : 

From  the  plaintiff  

From  the  deCmdant  or  daim- 

danta   

ProdooBg  the  Judged  notes  

Bill  of  exoeptiom  signed  by  the  Judge 
Entering  on  the  redird  the  finding  of 
the  Jury  or  tbe  deciai<mof  the  Jirage 

On  every  rabposna  ...   

Onaoertificate  under  the  hand  of aJndge 
On  every  oomminion  iasoing  under  seal 

of  the  Court  

Writ  of  attachment   

Writ  of  aeqneatmtion  

On  lodging  instrument  <tf  Ifipeal 
Search  in  Court  Bouk%  if  within  the 

bat  two  years   

If  at  an  earlier  period  than  within 

two  years   

In  oaae  the  Qoart  Books  to  be  aeardied 
or  the  doouments  requii«d  are  not  in 
the  Registry,  in  addition  to  the  above 
Filing  and  antey  of  remisrion  of  appeal 
Filing  exhibits,  not  eKowadiiig  ten,  £» 

earn  exhibit  

Bxeeeding  ten,  but  not  exoeeding 

twen^   

BTi«v-*'»g  twenty,  bat  not  axoeeding 

fifty  

If  exceeding  fifty   

Office  oomea  of  minutes,  orders,  or  de- 
crees, Judoe's  notes  or  other  docn- 
Bsnta  filed  hi  a  cause : 

If  five  fc4ioe  erf  seventy-two 

words  or  under  

If  exoeeding  five  folios  of 
seventy-two  words,  per  folio 
In  oase  the  same  are  nndor 
seal  of  the  Court,  in  nddi- 

tioo  for  the  ssal  

Soling  every  affidavit  or  other  docu- 
ment brought  into  Court  or  deposited 
in  the  Registry  for  filing  whidi  no 

foe  ia  before  speoified   

Taxing  every  bill  of  ooets : 

If  three  folios  of  smntj-two 

words  or  under   

'  If  ezeeeding  three  folioa  al 
eeventy-two  words 
When  taxed  as  between  pari? 

and  party,  per  folio 
When  taxed  as  between  pnu>- 
tiUoner  and  eUeat^  par  folio 
For  adndntatering  oadis  to  eaoh  de* 

ponent   

Examiner  ^>p<»ttted  to  take  evidenoe 
under  a  oommiarion  for  examinatum 
of  witnesses,  for  eaoh  day's  atten- 
dance, beaidaa  travelling  expanwss— 


£.  i.  i. 


0  10  0 

OlO  0 

0  B  0 

0  S  0 

0  6  0 

0  2  6 

0  2  < 

10  0 

0  7  fl 

10  0 

0  10  0 

0  I  0 

a  2  0 


Q  i  i 

0  10  0 

0  1  « 

0  10  0 

0»  0 

1  0  0 


0  2  t 

0  9  t 

0  5  0 

0  2  8 

0  2  t 

0  a  « 

0  10 

0  1  l> 

S  3  « 


Digitized  by 


Google 


Toi-  XXVII.] 


91 


INDEX  TO  RULES. 


Aiidrat — to  be  giveo  by  puty  applying  for 

ciUtion— r.  8  61 

A  dmitnim — of  documenta,  and  costs  ci  proving 

in  cue  of  refusal  to  admit — r.  82   88 

Alinumg — Petition  for  and  nrtrnnndinp  on — ir. 

25,  26,  27,  28,  2d   82 

AmaidmaHr—o{ petition,  answo',  ftc.— r.  19  ...  82 

 of  record— r  23  82 

Jumper — to  citation,  time  for  filing  and  oonie- 

qoeiioe  of  not  filing— r.  14  82 

  to  dtation,  when  to  be  accompanied  by 

affidavit— r.  15   82 

  ttmly  thereto,  time  for  filing— r.  18     ...  82 

 SUnct  of  not  ddivering  in  time — r;  10  ...  8S 

Aj^pArtawe — after  wrrioe  of  citation — r.  9  ...  81 
  Entry  o^  to  be  accompanied  by  an  addreu 

— r.  12  81 

Afidatnt—ct  petWHwl  Mrvioe— « .  f»   81 

  to  aoowQiaay  aannr  to  ottatiaB,  tt.  Iff, 

16,  17  83 

 to  oontain  addition  and  aibode  of  deponent 

— r.  49   83 

  Filing— nr.  35,  36,  87    88 

  Eflbet  of  not  filing  in  timo— r.  47        ...  88 

 Form,  requigiteB  and  contents  of— rr.  49 

—54    84 

OOHH  nnminaimn^  }]j  peiitlcm — T.  1  81 

Citation — lame  and  service  after  filing  petition 

IT.  4,  5  81 

 to  be  filed,  after  service— r.  13  81 

  Answer  to,  when  to  be  filed — r.  14      ...  82 

  to  be  on  parchment  and  sealed.  Mode 

of  isBmng  it — ir.  7,  8  81 

Onu  examtnatiim   If  adepiment — r.  88     ...  83 

Deertt — to  be  entered  <m  record — r.  84  ...  83 
iltodgF— Eflbct  of— r.  46  68 

Faets — Questionsof,howdet^ii)ined— n-.20,  21  82 
PindiMgofJwrg — to  be  entered  on  record — r.  84  S3 
FormA  Pawaaia   Case  to  be  laid  bafon  ooauNl 

— r.  42  88 

  Order  to  soe  A»  formA  pm^peritf  how  ob- 

tuned— r.  48  88 

  Costs  tor  not  proceeding  to  trial — r.  44...  83 

ifearu;^— Giaidact  oa—x.  88  88 


Poga 

Judfft  Ordinary — Power  to  extend  time  fixed  by 
rules— r.  57  84 

Nao  Trial — Application  for,  to  be  lodged  in  the 

R^fiatry— r.  45   83 

Airtwxf— to  be  In  writing— r.  48   83 

Q^Ecert— Duties  of— r.  66   84 

Pertonal  Service — of  dtation,  how  effected — r.ll  81 

Pai/ion — A  Bealed  copy  to  be  delivered  with 
the  citation— r.  6   81 

■  to  commenoe  jHvueudiiun*  to  lie  verified 
by  affidavit,  affidavit  to  ha  ffled— r.  2       ...  81 

  When  the  affidavit  must  n^ative  con- 
nivance— r,  8  81 

  Citation  to  be  inoed  and  served  on  re- 
spondents— IT.  4,  5  ...      ...      ...       ...  81 

 See  Alimony. 

JVoflsedtiya — How  commenced — r.  1  81 

 Effectofffiularetodelivw— r.46  88 

Pnleetim — Apidioation  for  order  to  protect 
wife's  earnings  to  be  by  nmmana  to  cham- 
bers—r.  39   83 

 Applicatfom  to  dischaige  otdw  for — 

r.  40  88 


Jtecord~-On  trial  by  jury— rr.  22,  23    82 

  See  Trial. 

Jifffi»tty — of  the  court,  how  governed — r.  55  ...  M 

Jtfjdj/—to  answop— r.  18    82 

Separation — Bond  ctmditional  against  monying 
again-^.  80  82 

 Reversal  of  decree  for — r.  41   88 

Serviee — of  prooeedingv  not  reqniring  personal 
service— r.  8  81 

  See  Personal  Service.  Substituted  Service. 

Stibptena — to  be  on  parchmmt  ukd  signed  and 
■eded  at  the  Bc^stay^.  81   88 

Subititated  Senriee—^whm  penenal  aervioe  im- 
practicable— r.  10   81 

Trta^— By  jury  of  question  of  bets— rr.  20,22  82 

 Mode  of  proceeding  to  trial  by  jury — r.24  82 

  On  affidavits— r.  85   88 


Digitized  by 


[92] 


INDEX  TO  FORltfS. 


j4fiHf>ny— P0titi<m  for — No.  12   88  Pnawe — for  BobtMeu  ad  testifinndom— No.  7  8^ 

Anncer — Form  (tf— No.  4   89   lobpceDft  dnon  tecmn — No.  9  —87 

Appearance— Eatrj  of— No.  S  86   for  Citatiou— No.  S   ^ 

Pniteefton— Farm  of  ^pUotun  for— No.  IJ-  89 

Citation — No.  1   85 

  Pnecipefop_No.2   85  Ji«^  rfiW-Prtitioil  fi»^No.  14     ...  W 

A'ortce  toadmtf— No.  10   ...  88     ^«ord—Varai  id~1X<t.  11   ^ 

Pffditm— for  Alunony— No.  12   88  Svitpcena — ad  teatifieaiidau— No.  6   87 

 for  Revenai  of  decree — ^No.  14  88   dnoa  teomn — ^No.  8    87 

 for  DiToroe— No.  3   88   Prwripe— Nob.  7— »    •  ^ 


Digitized  by 


ToL.  xxrii.] 


93 


FURTHER 

RULES   AND  ORDERS 

MADE  UHDBR 

The  FroTisions  of  20  ft  21  Viot.  o.  77.  and  21  ft  22  Viot.  o.  86. 

DaUA  ft«  9A     (Mobtr  1858. 

(SiONBD)  CHELH8F0BD,  a 
W.  BBLE. 
a  CRESSWELL. 


IN  NON- CONTENTIOUS  BUSINESS. 


1.  In  every  case  where  an  affidavit  is  re- 
quired firom  a  aubecribiog  witnees  to  a  will 
or  codicil,  such  subacribing  witness  shall  in 
snch  affidavit  depose  aB  to  the  mode  in  which 
the  sud  will  or  oodidl  ma  executed  and 
attested. 

S.  The  draft  oaths  to  lead  jgtants  of  spedal 
or  limited  Probate  or  Administration,  with  or 
witiumt  the  will  annexed,  are  to  betaUHmitted 
In  tbe  Bisbrict  RegiBtrar  to  the  B«istrarB  of 
the  Frindpal  B^istiy,  in  order  to  l£eir  being 
settled,  and  no  such  fecial  or  limited  grant  is 
to  issne  until  t^e  dran  oath  to  lead  the  same 
hae  been  aattted  by  a  Itotps^  the  Principal 
B^gifltry. 

3.  No  affidavit  will  be  admitted  in  any 
matter  depending  in  the  Court  of  Probate 
of  wfaidi  any  »*'^^tiJ  part  is  vrittcoi  on  an 
erasnre. 


^  Administration  Bonds  are  to  be  attested 
\fj  an  officer  of  the  Principal  B^patiy,  by  a 
Nmr  Saiin^  XXYXL— Paoun. 


District  Begistrar,  or  by  a  Commissioner  or 
ctlier  ^rson  now  or  herouter  to  be  authorized 
to  administer  oaths  under  20  &  21  Yict  c.  77. 
and  21  &  22  Vict  a  90,  but  in  no  case  are  they 
to  be  attested  by  the  proctor,  solicitor,  attorney, 
or  agent  of  the  party  who  executes  them.  The 
signature  of  the  administrator  or  administratrix 
to  such  Bonds,  if  not  taken  in  the  Principal 
Be^try,  must  be  attested  by  the  same  person 
who  adnunisters  the  oath  to  such  administxator 
or  administratrix. 

5.  In  all  cases  of  limited  or  q>edal  adm^a- 
tration  two  sureties  are  to  be  required  to  the 
administration  bond,  and  the  bond  is  to  be 
given  in  double  the  amount  of  the  property  to 
be  placed  in  Uie  possesion  ot  or  dealt  with  \tj 
Uie  administrator  by  means  of  the  grant.  The 
allied  value  of  such  property  is  to  be  Teiified 
by  aflUavit  if  required. 


6.  The  Begistrars  of  the  Principal  Registiy 
may,  when  it  appears  to  them  deaiiable,  dis- 
pense with  the  iwition  of  citations  and  other 
instruments  in  fiiU  in  the  LanAon  QixaMe  and 
other  public  journals,  in  accordance  with  any 
Bules  and  Ordeis  made  under  the  ^timawna 
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of  SO  &  81  Tict  c.  77.  and  SI  &  SSVict  c.  OS, 
and  may  direct  that  an  abetiact  onh^  of  such 
oitatunu  and  other  inBtnimentB  Bhall  be  pub- 
liBhed  in  tiie  said  OaaeUe  and  in  tlie  iaid  other 

public  ^ourDals.  Sach  abstracts  are  to  be  pnb- 
lished  in  a  form  to  be  settled  by  the  Begistxars, 
and  8o  often  and  at  anch  interrata  as  the  Jud^ 
or  the  Begistrars  may  direct. 

7.  In  cases  of  peisons  dying  intestate  with- 
out any  known  relation,  in  addition  to  the 
notice  to  be  given  to  Her  M^eety's  Procurator 
General  or  to  the  Solicitor  for  the  Dnchy  of 
Lancaster  in  London,  under  Eole  62.  of  the 
Rules,  Orders,  and  Instractiona  to  tiie  Begia- 
trars  of  the  Principal  B^stey,  or  Bole  81.  of 
the  Bales,  Orders,  and  Instructiims  for  the 
Disbict  Bwsbus,  adTertiflements  for  the  nexb- 
of-ldu  of  the  intestate  are  to  be  inserted  in 
such  of  the  leading  moniing  and  evening  Lon- 
dm  newspapere,  and  such  local  newspapers,  and 
80  often,  and  at  snch  intervals,  as  the  Judge  or 
the  Befpstrars  of  tlie  Frincit»l  Bci^stiy  may 
direct 

8.  Rule  58.  of  the  Rules,  Orders,  and  Instruo- 
tioDs  fortheB^tiatrarsof  thePrinc^wlBcgiistiy 
shall  apply  to  ul  citations. 


Qifiee  Gopiet. 


9.  Office  copies  of  wills  and  other  documents 
fimiished  in  the  Principal  or  District  Registries 
will  not  be  collated  with  the  original  will  or 
other  document  from  which  the  same  are  copied 
unless  specially  required.  Eveiy  copy  so  re- 
quired to  be  examined  shall  be  certified  under 
%tiB  band  of  one  of  the  Principal  B^^istraTs 
or  of  a  District  Registrar  to  be  an  Kxamined 
Copy. 


10.  When  a  caveat  has  been  entered  and 
subsequently  warned,  and  such  warning  re- 


sults in  the  commencement  of  contenlioQi 
proceedings,  the  expenses  the  entij  d 
such  caveat  and  the  wainuig  theratf  uiD, 
upon  taxadon,  be  oonndered  as  costs  in  ths 
cause. 

11.  When  a  caveat  has  been  entered  in  As 
Principal  R^istry,  and  notice  thereof  has  been 
given  to  a  District  Registrar,  he  shall  not  pro- 
ceed with  the  grant  of  Prol»te  or  Administnr 
tion  to  which  it  relates  until  he  peceivei  notice 
fivm  the  Principal  R^istry  that  the  csTest  has 
been  withdrawn,  or  t^  Uie  proceedings  con- 
sequent thereon  have  terminated,  and  a  final 
decree  has  been  made  therein. 

IS.  The  warning  to  a  caveat  is  to  itsts  11m 
name  and  interest  of  the  J^xty  on  irinse  behitf 
the  same  is  issaed,  and  u  such  person  dainu 
under  a  will  or  codicil,  is  also  to  state  tlie 
date  of  such  will  or  codicil  A  fom  is  an^ 
nexed  hereto  witich  is  to  be  fdknred  so 
fiur  as  tlie  drcnmstanoes  at  eadi  gsh  will 
allow. 

13.  'Dpon  tile  issuing  of  a  citation  tmder  sol 
of  the  Court  a  caveat  shall  be  entered  in  the 
Court  books  against  any  grant  being  maile  in 
respect  of  the  estate  and  effects  of  the  deceased 
to  wbi<^  such  citation  relates,  and  ito&e 
thereof  shall  be  sent  to  the  Rerastnv  of  vs] 
District  in  which  the  deceased  uipean  to 
have  resided  at  the  time  of  his  ^Mtb,  sbo, 
such  caveat  shall  remain  in  force  until  the 
proceedings  fiiUowing  on  such  dtatiffli  ■» 
terminated. 


Revoeaiion  of  Qranix. 


14  No  grant  of  Probate  m  Letters  of  Ad- 
ministration is  to  be  revoked  Ytj  a  Piitiict 
R^istrar  even  with  consent  of  parties  in- 
terested. All  applicationB  for  sadi 
ti<m  of  giants  are  to  be  made  to  the  Frin^ 
Regiatiy. 
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15.  If  contentiotu  proceedings  uiM  firom  the 
serrice  of  a  citation,  the  expense  of  the  citation 
and  service  thereof  shall,  npon  taxaticoi,  be 
considered  as  costs  in  the  cause. 

16.  The  entry  of  every  appearance  to  a  dtar 
tion  or  to  a  warning  to  a  caveat  shall  hereafter 
be  made  in  the  Principal  Bc^tiy. 

17.  The  words  "or  of  a  Registrar  of  the 
Fiinctpal  B^istiy'*  are  to  be  added  at  the  end 
d  Bob  74  of  the  Boles,  Orders,  and  Instruo- 
tions  heretofore  iasaed  for  the  District  Keffo- 

1&  No  cause  is  to  be  called  on  for  hearing 
or  trial  until  after  the  expiration  of  ten  days 
from  the  day  when  the  same  has  been  set  down 
as  ready  far  hearing  or  trial,  and  notice  thereof 
has  beui  given,  save  viUi  consent  of  all  parties 
tothe  sniL 

19.  In  Testamentaiy  causes  the  Plaintiff  and 
Defendant,  within  eight  days  of  the  entnr  of 
an  appeanuQce  on  tiie  part  of  the  Defendant, 
are  nspectiTefy  to  file  their  affidavits  as  to 
Kripts. 

20.  No  party  to  the  caose,  nor  his  or  her 
|Ht>ctor,  solicitor,  or  attorney,  shall  be  at  liberty, 
except  by  leave  of  the  Judge,  or  of  one  of  the 
Registrars  of  the  Principal  Registry,  to  inspect 

affidavits  as  to  scripts,  or  the  scripts  or 
exhSbita  annexed  thereto,  filed  by  any  otiiei 
par^  to  the  canse,  until  his  own  affidavit  as  to 
scripts  shall  have  been  filed. 

81.  The  plaintiff  shall  not  be  compelled  to 
deliver  his  declaration  to  the  Defendant,  or  to 
file  a  copy  thereto,  until  the  expiration  of  eight 
days  after  the  Defendant  baa  filed  his  affidavit 
as  to  sorii^ 

22.  In  all  caiueB  relating  to  grants  of  probate 
or  letters  oS  administration,  it  shall  be  compe- 
tent to  the  Defendant^  on  the  day  npcm  which 


an  am>earance  is  entered  by  him  or  on  his 
bdta^or  on  the  day  upon  which  he  receives 
from  Uie  Plaintiff  the  declaration  in  the  cause 
or  within  three  days  thereafter,  to  notify  to  the 
Plaintiff  in  writing  the  object  for  which  he  has 
so  entered  his  appearance,  and  in  such  notice 
to  set  forth  that  he  admits  the  validity  of  the 
will ;  or  the  inteetacy  of  the  deceased,  and  the 
relationship  claimed  by  the  Plaintiff  to  the 
deceased;  and  demand  to  be  heard  on  petition 
in  respect  of  some  other  matter  to  be  therein 
stated.  The  Plaintiff  shall,  upon  receiving 
BOoh  written  notice,  unless  otherwise  ordered 
'by  the  Judge,  within  eight  days,  file  his  act  on 
petition,  hi  case  be  sol  to  do  so,  the 
Defendant  shall  be  at  liberty  to  file  his  act 
on  petitioii,  and  the  cause  shall  be  heard  by 
affiiuvit,  unless  the  Judge  shall  direct  other* 
wise. 

23.  In  order  to  prevent  the  time  Umited  for 
bringing  in  declarations,  pleas,  and  other  plead- 
ings and  proceedings  nom  expiring  b^ore 
application  can  be  made  to  the  Judge  for  an 
extension  thereof,  any  one  of  the  B^strars  of 
the  Principal  B^istry  may,  upon  reasonable 
cause  being  shewn,  extend  tdbe  time  for  bringing 
in  suoh  declaxation,  plea,  or  other  pleading  or 
proceeding  provided  that  such  time  shall  in  no 
case  be  extended  b^oml  the  day  npon  which 
the  Judge  sluJI  n^  sit  in  open  Court  or 
in  Chambers. 

24.  A  receiver  of  real  estate  pending  suit  is 
to  give  bond  in  the  form  annexed  to  these 
Bufes  and  Oiders,  or  in  a  form  as  near  thereto 
as  the  circumstances  of  the  case  will  admit  of, 
with  two  sureties,  and  in  a  penalty  of  such  an 
amount  as  may  be  directed  by  the  Judga 


Taaeing  BUla  Coifi. 

26.  When  an  app(»ntment  has  been  made 
by  a  Bag^atrar  td  the  Principal  Rcf[istry  for 
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toxinff  any  bill  of  eosto,  and  one  party  only 
attends  at  the  time  appointed^  the  Begistrar  may 
nererthelees  proceed  to  tax  the  biU  after  the 
ex^intion  of  a  quarter  of  an  hour,  upon  being 
■abified  hj  affionrit  that  the  other  party  had 
due  notice  of  the  tinu  q^KHUted. 


S6.  If  more  than  one  nxth  is  deducted  from 
any  bill  of  coats  taxed  aa  between  party  ind 
puty,  or  as  between  practitioner  and  dioit 
no  ooetB  incuned  in  tiie  taxatioa  thereof  ahali 
be  allowed  as  part  <i<Bi«di  hilL 


RULES  AS   TO  SUMMONSES. 


1.  A  sommons  may  be  taken  ont  by  any 
penwn  in  any  matter,  wbetlier  ctrntentdoos  or 
non-eontentioofl. 

8.  A  printed  form  mtut  be  obtained  and 
filled  op  with  the  object  of  the  Bummons,  and 
a  h&lf-«rown  stamp  affixed.  It  must  then  be 
taken  to  the  Clerk  of  the  Papers,  who  will  fill 
the  blank  left  in  the  printed 'foim  for  the 
time  when  the  summons  is  to  be  made  re- 
turnable, and  get  the  summons  signed  by  a 
Begistrw. 

3.  The  Clerk  of  the  Papers  is  then  to  enter 
the  name  of  the  cause  or  matter  and  of  the 
agent  taking  ont  the  summons  in  a  book  to  be 
called  the  Summons  Book,  and  return  the  som- 
mons (with  the  Btanqt  oUiterated^  liogned,  to 
the  applicant,  who  is  to  serve  a  copy  on  the 
oppoeite  party.  This  copy  (except  in  oases 
where  the  consent  of  the  portyto  Deserredhas 
been  obtained  and  indorsed  on  the  summons) 
must  be  served  on  the  opposite  pairty  one 
clear  day  at  least  before  the  summons  is 
retaniabl&  and  before  7  p.nL  On  Saturdays 
the  copy  of  the  summons  is  to  be  Berved  heSrn^ 
8  pjn. 

4.  On  the  day  and  at  the  hour  named  in  the 
summons  the  party  issninf;  Uie  same  is  to  pre- 
sent himself  with  the  on^nal  at  tlie  Judge's 
Chamben. 

6.  Both  paities  will  be  heard  by  the  Judire, 
who  will  niake  snob  oidei  as  he  may  think  fit, 


and  a  note  of  sach  order  will  be  made  fey  As 
Begistiar  in  the  Summons  Book. 

6.  If  the  party  snrnmoned  do  not  apiMtr 
after  the  lame  of  half  an  hour  from  the  time 
named  in  the  summooB,  t^e  other  party  shall 
be  at  Uberly  to  go  befine  the  Judges  who  iriQ 
thereapon  jnake  sach  order  as  hemaytbiiikfit 

7.  An  attendance  on  behalf  of  tiie  pait^ 
summoned  for  the  space  of  half  an  hour,  if  the 
ol^er  party  do  not  during  such  time  appear, 
will  be  deemed  sufficient,  and  bar  the  pai^ 
taking  ont  the  summons  from  the  togo 
before  the  Judge  on  tliat  occasion. 

8.  If  a  formal  order  is  dedred,  the  sum  nuff 
be  had  on  the  mJication  of  either  partr,  ana 
foe  that  purpose  the  original  Hummona,  <vthe 

serred  on  the  impodte  pu^»  ^'"^  ^ 
in  the  B^^utiT.  An  <ader  will  theromcn 
be  drawn  up,  and  delivered  to  the  pereon  fifing 
such  summons  or  copy.  The  Clerk  of  the  P^xra 
before  giving  out  the  order  is  to  see  that  a 
half-crown  stemp  has  been  affixed  to  it  and  ii 
to  obliterate  such  stamp. 

9.  If  a  summons  is  brought  to  the  Cleik  d 
the  Papers,  with  a  consent,  si^ed  by  the  party 
summoned,  or  his  proctor,  sohcitor,  or  attoniey, 
indorsed  thereon,  an  order  will  be  drawn  op 
without  the  necesraty  of  going  before  the  Judge: 
Provided  that  the  oroet  wNu^t  is  in  tw 
<^»ini(»i  of  the  B^strar  one  wmdi  the  Jndg^ 
under  the  ciicum^Anoes,  would  makei 
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FOBH  OF  WABNIKO  TO  A  OAYBAT. 


In  H«r  H^orty'il  Ooort  of  Probftts. 

The  Frinoip*!  Bcigirtry 
or 

Hm  Dlrtriot  Bflgirt?  at 

Tb  A.B.  of  [or  to  O.D.  of  Fmotor,  8<dldtor*  or  Attonwv  «f  pirtiH 

Yoa  ue  hareby  wtrned  withio  rix  days  after  the  Berrioe  of  (hia  mrning  npoii70a,ino]iuiTe  of  the  day 
t^ndi  HTTioe  ifnit  exohuaTO  trf  Sunday)  to  entw  an  wmnnuioet  or  oanse  an  ^noaimnoe  to  bs  entered 
ftryoD  mtiie  Prindpol  B^ifayof  the  i^d  Comt of  Frobrt^  to  the  oavaat  in  the pencnal  eitato 
andeflbotatrf  S.F.  Utoof  deoeased,  who  died  at  CHior  abont  Uie  di^ 

of  18   ,  and  to  aet  forth  yoar  [or  yoor  dlent^]  interait :  And  take  notioa  that  in  deftnlt  of  joar 

■D  doiof  tiie  aaid  Court  will  prooeed  to  do  aU  ■aah  aot%  natlen^  and  thiagi  ai  ihdl  he  needftd  and 
neogoaiy  to  be  done  in  and  Mxmt  tlw  pnwnieM. 

(Kgned)   X.r,  Begiitr«r, 
or 

Diitriot  Ttflflirtrar. 

iMoed  at  the  Instanoe  of  R.8,  of  the 
{Jure  ad  forth  what  imtar$t  lt.S.  ha$, 
and  if  under  a  WiU  or  Oodteil  Htforik 
Aedatetkennf}. 


FOBH  OF  BOND  TO  BE  EXECUTED  BY  A  BECBITEB  OF  BEAL  ESTATE 

PENDINO  BUTT. 

Know  an  men  by  tlkaea  preienti,  that  we  uiite.,  CD.  of  &o.,  and  B.F.  of  fto.,  are  jtAoHj  and 
Hvetally  bonnd  unto  the  Eight  Honourable  Sir  CrMnrell  Cremrell,  Knight,  the  Judge  of  Her  Majee^'i 
Court  caProbate,  in  the  mm  of  pounds,  of  good  and  lawfbl  money  of  Great  Bribun,  to  be  paid 

to  the  Mid  Right  Honourable  Sir  Creaswell  Crenwell,  or  to  the  Judge  <»  the  Bald  Court  for  the  time 
being,  for  which  payment  well  and  troly  to  be  made  we  bind  ounelvee  and  every  of  na  for  the  whole, 
onr  heiri,  aaeoDton,  and  administnion^  flnnly  by  these  preeentB.  Sealed  with  our  seals.  Dated 
(he  day  of  in  the  year  ttf  our  Loid  one  thooiand  eight  hnadred 

audfif^ 

Whereas  OM.  late  of  to.,  died  on  the  day  of  18   ,  having,  as  aaeerted,  made 

and  duly  executed  |  ^  |  last  will  and  testament^  with      oodidl   ihar^j  bearing  date  re^tec^vely 

the  [i«re  meerf  daUa  of  At  tettoMeiUary  papen].  And  whereas  there  ia  now  pendingiu  judgment  m  Her 
Mqerty's  Court  of  Probate  a  certain  cause  or  suit  instituted  by  /./.  as  one  of  the  ezeoutora  named  in 
flte  said  will,  against  K.L.  the  natural  and  lawfbl  and  only  next-otkin  of  the  said  deceased, 

fondling  and  oonoeming  the  validtfy  of  the  sud  will  and  oodloil,  in  which  nid  oanse  or  suit  MJf.,  as 
the  heir-at-law  of  the  sud  O.ff.,  has  been  dted  to  see  proceedings,  and  has  entered  an  appearance,  and 
beoomo  a  party  to  the  mid  cause  or  suit.  And  whereas  the  Sight  HoaonnUe  Box  Cresswell  CrosnraU, 
the  Judge  aforesud,  did,  on  the  dajtrf  18<  *  aftor  hearing  ooonad  for  and  on 

beh^tf  all  partiea  to  the  said  oanse  suit,  appmnt  (be  above.boniidai  A.B.  aa  ud  to  be  leomrer  ot 
the  real  estate  of  the  said  O'.  J.  pending  tfia      oanie  or  init. 
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Now  the  oondition  of  thii  obligation  is  Booh,  that  if  the  aboTo-bormden  A  .B.,  the  of  the  nil 

estate  of  the  said  Q.H.  pendiog  the  aforeud  catUB  or  Boit,  do,  when  lawftally  called  OD,in  that  bdal^ 
make  a  im%  and  perfect  inventoiy  of  all  the  renti,  iflniaB,tand  profits  of  the  said  reaJ  estate  whidi  have  cr 
shall  oome  to  his  hands,  poweuaion,  or  knowledge,  or  into  um  hand^  posooonioD,  or  knowledge  of  anj  other 
person  for  him,  and  tlw  same  so  inade  do  exhibit,  or  oaose  to  be  exhibited,  into  the  Piisdpal  Bepstiy 
tt  Her  Hajes^'s  Court  of  Probate,  whenever  required  bj'  law  so  to  do,  and  the  bhm  Roits,  ianei^  and 
profits  do  well  and  truly  pay  and  appropriate  aooordiog  to  law;  that  is  to  say,  in  payment  and  aatiifiietion 
of  all  ohaiges  and  ezpensee  which  are  or  ma^  be  or  beoome  legally  oharged  upon  and  payable  ont  of  the 
said  rents,  iasaea,  and  profits  and  in  the  letting  and  maoagiDg  the  said  real  estate,  and  in  performing 
other  the  daties  committed  to  him  by  the  Jadge  aforeeaid;  and  fiirther,  do  make  or  cause  to  be  made  a 
true  and  just  aoooont  of  ids  administration  of  the  said  renta^  issues,  and  profits,  whenever  required 
bj  law  so  to  do>  and  all  the  rest  and  rendne  of  the  said  rents,  iasaei^  aad  profits  do  driim 
and  pay  onto  moh  pecBon  or  peroans  as  shall  be  entitled  thereto,  sabjact  to  and  under  the  direetioa 
of  theMidGonz^  then  this  oMigation  to  bavind  and  of  non*  efibot,  at  dse  to  nmam  In  fldl  bne 
and  Tirtoe. 

Kgned,  sealed,  and  deliTCred  by  the  within-named  in 
the  preaenoeof  P.Q.  a  Clerk  in  the  principal  AagWi;,  or  a 
Commissioner  or  Snrrogato  aathorixed  to  arimiTiistir  Oiftl 
in  the  Court  of  Probats. 
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Hn  Uunn'a  Coon  Of  Fkouti  wu  ^^Mud  (« the  12th  of  J«niarjA.D.  1858,  then  boig 
a  TWjr  nnmarou  attcadaiiM  of  Uw  Bir  of  DootonT  Commoiui  h  well     ttf  that  of  WeiinuiMtar  HaH 

Kr  Cbisswxll  Cscbswbll  antAnd  the  ooort,  aeeompuiiecl  by  two  of  the  Bflgistnn,  <me  of  iriun, 
Dr.  Bftjford,  read  the  Boy»l  Letters  Patent,  appointing  him  Jadge  of  the  Conrt  of  Probate. 

The  Qno'a  ADTOCUin  then  addreaed the Uanwd  Jq^  ai  Mlowi  Lord,— In  the  namtni 
on  behalf  of  the  Bar,  vhoM  organ  Tallin  lodwlMeeBanufoiiiafeteodaaoeteitifiea  iti  oonenrreiiea  b  Oe 
obeervationi  I  am  about  to  oflbr,  I  beg  to  tender  joo  oar  moetrinoare  and  hear^  ooi^tmtalatiMU  npoa 
TOOT  aMomption  of  the  oOee  of  Judge  oi  the  Court  at  Probate  and  of  the  Court  Ibr  IMvotoe  and  Uatai- 
monial  Oaaai.  Bdiere  UM^  mj  Lord,  we  eetoem  oandTea  moet  fortaoate  in  finding  oureelm  under 
the  gnidanoe  of  a  Judge  of  eodi  long  experienoe  andof  eudi  di«tingui«hed  ability  ee  your  LordsUp,  and 
of  ooe  who  isidllin  the  full  Tigour  of  hia  mental  and  phydeal  powero.  For  that  particular  bnoch  of  the 
profeiaion  to  which  I  have  the  honour  to  belong,  I  can  nnoerely  eay,  that,  although  we  look  back  to  Uu 
paat  with  some  emotiona  of  nataial  regret  and  of  boueat  pride,  we  look  forward  to  the  fotnre  with  hope 
and  oon&denoe.  Removed,  an  we  hare  been,  somewhat  unexpectedly  (not,  aa  we  are  well  aware,  bf 
your  Lordahip'a  deaire),  from  our  andent  haUtotion,  we  atill  find  ouraelvea  at  home  under  the  ihadow  of 
thataneient  hall  which  haaao  long  been  dedieated  to  Engliab  law  and  jaatice;  and  1  trust  we  may  ay 
with  the  ftagiUvea  of  old,  "  Non  erimna  regno  indecoree."  We  are  deeply  oonaoioua  that  in  a  new  cov^ 
with  a  new  proeednre,  we  have  mueh  to  learn ;  but  we  tmit  we  haTO  also  aometUng  to  impart  Wa 
ahall  gladly  welooma  our  friendi  who  belong  to  the  other  btandiM  of  the  proft—ion,  and  wa  ban  ae 
doubt  that  wo  ahall  be  reodved  tiythem  with  courteous  hoqntalify,  when,  in  the  ezeniiae<rftlieaxtaBdad 
tlghta  which  ban  been  oonftrredniMiD  na,  we  ptaotiM  in  their  eourta.  I  truat  we  ahall  all  work  ooidiBllr 
and  hannontonaly  together  br  the  puipoae  oS  oarrying  to  a  gaooeeaful  imaa  the  great  experimeBt  in 
j  nriapmdenoe  which  bai  wiaely  been  entnuted  to  your  licndahip'a  experienced  hands,  and  of  lif^tenini, 
aa  far  aa  we  can,  the  seriona  weight  of  labour  which  baa  been  caat  on  you.  I  need  hardly  say,  that  in 
Dootore'  Commons  the  moet  entire  oonfidenoe  has  ever  prevailed  in  the  interooane  between  the  Beodi  and 
the  Bar ;  and  I  trust  that  a  vmilar  feeling  may  soon  take  root  and  may  long  flouiisb  here  between  yoor 
liordahip  and  that  prcdaaaion  in  whoee  name  I  most  heartily  and  cordially  bid  yon  weloome, 

ffir  Cbibswkll  CbbshwsiJm-- I  return  yon  and  those  gentlemen  on  whose  behalf  yon  have  addransd 
me  my  moat  cordial  thanks  for  the  kindnees  with  whioh  yon  have  reoeived  me.  •  I  assure  you  aoftigiiedly 
that  I  stand  much  in  need  of  some  such  enoooragement  as  yon  have  given  me,  for  I  cannot  take  my  fit 
in  thia  oourt  without  feeUng  many  anxious  fears  leet  I  should  prove  oneqnal  to  the  disohaige  of  the 
duties  which  I  have  takm  upon  myselt  I  am  now  fiilly  assured  of  the  kind  feding  (tf  the  Bar.  I«Im 
plaoo  the  utmost  oonfidenoe  in  their  learning  and  honour;  and  I  am  sure  that  thsir  learning  wiUmp- 
ply  me  with  the  information  whioh  is  nsesasary  to  naUe  me  to  disoharge  mj  dntiei^  and  that  Mr 
honour  will  prevent  them  from  attempting  to  net  ihnir  Ifrartiing  an  a  mraui  ofnusleadingnie.  Tonhais 
alluded  to  Ute  long  expsrisnos  I  have  had  in  Westminster  Hall,  and  to  the  interest  manifested  hf  tts 
large  attendanoe  <d  the  Bar  on  this  oeoarioo.  If  I  have  had  the  good  fortune  to  acquire  thmr  goodwill 
and  eetoem  in  the  exezeise  of  my  judicial  office^  I  can  only  ascribe  it  to  their  doing  ma  the  jnrties  to 
believe  that  I  have  ever  been  animated  by  an  earnest  deaire  to  hold  the  scales  equally  between  all  meat 
to  shew  no  preference  or  personal  feeling,  but  to  deal  even-handed  justice  to  evwy  one.  I  hope  I  may, 
without  presumption,  promise  that,  during  the  reet  of  my  judicial  career,  I  shall  pursue  the  wne  oov^ 
and  h^>py  shall  I  be  i(  at  the  ocmclurion  of  the  few  yean  duriug  which  I  shall  hold  my  present  (Ae^  I 
■ImII  be  aUe  to  oarzy  with  ma  the  sum  good  feding  whioh  has  beat  expreaasd  towards  me  to-day. 
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Pbob*tb.~\ 
1858    v     bka"        another  9. 

Practice — Staying  Proeeedinga  in  Suit 
transferred  from  the  late  Prerogative  Court 
—Motions  in  Court — Counsel. 

A  motion  by  the  heir-at-law,  the  defen' 
dant  in  a  suit,  in  the  late  Prerogative  Court, 
of  proving  in  solemn  form  a  will,  to  stay  pub- 
Ueaiion  of  evidence  taken  in  that  court  and 
m  ejectment  commenced  by  him,  and  to  quash 
the  anU,  with  the  view  to  afresh  suit  in  this 
court  for  trial  by  a  jury  of  the  question  of  the 
UOestacy  of  the  testator,  both  as  to  real  and 
personal  estate,  refused ;  the  Court  of  Pro- 
bate having  no  power  either  to  stay  the  eject- 
ment or  to  decline  hearing  the  cause. 

All  mitions  before  the  Court  must  be  made 
hy  counsel. 

This  wu  a  cause,  transferred  from  the 
late  Prerogative  Court  of  Canterbury,  of 
proving  in  solemn  form  of  law  the  will  of 
J.  A.  Partridge,  who  died  in  1657,  leaving 
a  will  purporting  to  dispose  of  real  and 
personal  estate.  The  will  was  propoonded 
by  Drake  and  Hiteheoeic,  the  executors, 
and  opposed  by  Morgan,  one  of  the  next- 
of-kin  of  tile  testator,  on  the  ground  that 


it  had  been  improperly  obtained.  Several 
witnesses  had  been  examined  on  both  sides 
in  the  Prerogative  Court,  and  the  defen- 
dant stood  assigned  to  give  in  his  personal 
answers  to  the  responsive  allegations  which 
had  been  given  in  on  behalf  of  the  execu- 
tors. The  defendant,  being  also  heir-at- 
law,  had  commenced  sn  action  of  ejectment 
in  the  Queen's  Bench,  which  stood  for 
trial  at  the  Sittings  after  Hilary  term.  At 
this  stage  of  the  cause  the  Order  in  Coun- 
cil establishing  the  new  Cowt  of  Probate 
was  icsued,  and  the  solicitor  for  the  de- 
fendant then  proposed  that  the  executors 
should  consent  that  the  proceedings  already 
taken  in  the  Prerogative  Court  should  he 
abandoned,  and  that  the  cause  should  be 
commenced  de  novo  in  the  Court  of  Pro* 
bate  ;  so  that  the  validity  of  the  will  might 
be  tried  before  a  jury,  and  the  action  of 
ejectment  rendered  unnecessary,  as  the 
defendant,  being  also  heir-at-law,  would 
have  been  bound  by  the  proceedings.  The 
executors  refused  to  consent. 

£>r,  Deane  now  moved  on  behalf  of 
the  defendant, — First,  that  bis  answers 
to  the  responsire  allegations  should  not 
be  required.  Secondly,  that  publication 
of  the  evidence  taken  in  the  Prerogative 
Court  should  not  be  allowed  to  pass. 
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Thirdly,  that  all  further  proceedings  in 
the  cause  and  in  the  action  of  ejectment 
should  be  stayed.  Fourthly,  that  a  suit 
should  he  instituted  in  this  court,  in  which 
the'  witnesses  should  he  examined  vivd 
voee  before  a  jury,  and  the  intestacy  of  the 
testator,  both  as  to  the  real  and  peraonal 
estate,  tried. 

The  Queen's  Adwcate  {Dr.  Spinka  iiitb 
him)  opposed  the  motion. 

Sir  C.  Crebswell. — I  have  no  power  to 
grant  any  part  of  this  motion.  By  section 
84.  of  the  20  &  21  Vict.  c.  77.  all  pending 
suits  are  transferred  to  this  Court ;  but  the 
statute  does  not  give  me  an  arbitrary  power 
to  go  on  with  them  or  quash  them.  I  have 
no  power  to  say  I  will  not  hear  this  ease; 
it  has  been  transferred,  and  I  am  bound  to 
go  on  and  decide  it.  There  is  a  discretion 
as  to  the  form  of  the  proceedings  after  the 
tranajforhaa  taken  place.  Notice  baa  been 
given,  that  whwe  witnesses  have  been  exa- 
mined before  transfiBr,  Ae  course  of  pro- 
ceedings observed  in  the  late  PrerogatiTe 
Court  will  be  adopted  here.  That  notice 
Is  applicable  to  the  present  case.  The 
ease  having  proceeded  so  far,  it  would  be 
moat  inconvenient  to  mix  up  two  kinds  of 
proceedings.  As  to  staying  the  action  of 
ejectment,  I  have  no  power  to  issue  an  in- 
junction to  the  Court  of  Queen's  Bench  to 
ataj  that  action.  The  party  who  has  com- 
menced it  is  dominus  litis,  and  may  go  on 
with  it  if  he  pleases.  As  to  not  calling 
for  the  answera  of  the  defendant,  I  we  no 
reason  why  the  usual  course  should  not  be 
pursued.  At  to  the  publieadon  of  the 
evidence,  it  is  said  that  might  increase  the 
expense  of  trying  the  ejectment,  but  that 
is  not  a  ground  upon  which  this  Court  can 
•act.  The  motion  mnst  be  refused  ni  Me, 
toiUi  costs. 

Motion  rtjkstdt  uUh  easts, 

Prilehard,  the  proctor  for  the  plaintiffs 
(according  to  the  practice  of  the  Prero^^a- 
tive  Court),  then  prayed  that  publication 
of  the  evidence  might  pass. 

Sir  C.  CaESBWEbL.— -To  save  unneces- 
sary expense,  I  shall  be  ready  to  hear  at 
chambers  any  motions  which  can  be  made 
by  proctors;  but  now  that  the  Court  is 
sitting  in  Westminster  Hall,  it  will  be  as 


well  that  it  should  conform  to  the  practice 
of  the  other  Courts,  and  that  all  motions 
which  must  be  made  in  court  should  be 
made  by  counsel. 


UATUMOinXL.   1  _ 

1M8-Jan.23.;   ' 

Divorce  —  Practice  —  A dtdterer  Cff-rt- 
spondent  to  ike  Petition  for  Dissohilion 
Marriage — Special  GroumU — 20  ^21  fiO, 
e.  85.  s.  28. 

The  recovery  of  damages  in  an  oHion  of 
crim.  can,  by  a  husband  does  not  ceutifale 
a  special  ground  within  the  meaning  ofs.  38. 
of  the  20  ^  21  Fict.  e.  85,  on  tshiehkewiU 
be  excused  from  makti^  the  allied  adnUsrer 
a  co-respondent  to  a  petition  far  the  disss- 
httUm  of  his  marriage. 

PnUku/f  on  behalf  of  a  husband,  whose 
name  he  did  not  mention,  applied  fiw  leave 
to  present  a  petition  for  the  dissoIntioD  of 
his  marriage  on  account  of  the  adultery 
of  his  wife,  without  making  the  alleged 
adulterer  a  co-respondent.— The  hnsband 
had  .recovered  damages  in  an  action  of 
crim.  con.,  and  this  fact  would,  he  sub- 
mitted, constitute  a  special  ground  witbia 
the  meaning  of  the  28th  section  of  the 
20  &  21  Vict.  c.  85,  on  which  he  should 
be  excused  from  making  the  allied  adoi- 
terer  a  eo-respondent. 

CRBBBWXLt.,  J.O.-»IthinkthatBospeeiil 
grounds  within  the  meaning  of  the  28tk 
section  are  shewn. 

AppUenHon  refieed. 


Administration — Praetiee-^Fresmsplisn 
of  Death — Advertisement. 

JV,  intending  to  cone  to  England^  saU^ 
on  the  1st  of  July  1666  from  New  ZeaioU 
hi  a  ship  bound  for  Sydmeg,  The  tUf 
never  arrived  at  Sydney,  nor  teas  mnythi^ 
ever  heard  of  her  or  the  erew  afUr  she  sst 
sail.    Some  heavy  yoke  haviny  ocenrrei  et 


Digitized  by 


TobX^m]  HILARY  TO  MICHAELMAS,  1B68. 


5 


ike  time  the  would  have  been  on  her  voyage 
and  in  her  direct  course,  it  was  supposed 
she  had  foundered  with  all  hands.  Adver- 
tisements had  not  been  inserted  in  the  news- 
papers for  information  concerning  N  :— 
Held,  that,  under  the  above  circumstances, 
at  N.'s  hietorg  toas  traced  up  to  a  certain 
point,  and  he  wa»  then  lost  »ight  of,  advcr- 
tiaementt  were  unnteeMtarif,  and  lAaf  hie 
deaA  mas  to  he  preeumed.. 

W.  T.  Norris  settled  in  New  Zealand 
in  1855.  In  December  1855  he  became 
entitled  to  20,000f.  Hia  father  wrote  to 
bim  from  England  informing  him  of  this, 
and  received  in  answer  a  letter  &om  New 
Zealand,  dated  the  ISth  of  May  1856, 
stating  that  he  should  return  to  England 
as  soon  as  he  could,  and  inclosing  a  power 
of  attorney,  authorizing  the  father  to  re- 
edve  SfOOOj.,  and  direcUng  him  to  send  it 
to  him  in  New  Zealand.  In  November 
1856  a  letter  of  credit  for  8,000i.  and  a 
letter  of  adviea  were  sent  to  him,  both 
which  had  since  been  sent  back  to  England 
by  his  agent.  On  the  1st  of  July  1856  he 
sailed  from  New  Zealand  for  Sydney  in  the 
fVgvem  on  his  way  tOsEngland,  and  in 
due  course  would  have  arrived  at  Sydney 
about  the  1st  of  August  1856.  Neither 
ship  nor  crew  having  been  heard  of  since 
she  sailed  from  New  Zealand,  it  was  sup- 
posed she  had  been  lost  in  a  heavy  gale 
that  occurred  in  July  1856,  which  other 
vessels  on  the  same  voyage  bad  encounter- 
ed. Inquiries  had  been  made  in  Australia 
about  bim,  and  notices  inserted  in  the 
Australian  and  New  Zealand  papers.  The 
^ffem  belonged  to  Sydney,  and  was  the 
property  of  a  merchant  at  Melbourne,  but 
it  could  not  be  ascertained  that  he  had  any 
agent  here,  or  that  the  ship  was  insured 
at  Lloyd's,  where  no  information  of  her  had 
been  received  in  December  1857. 

The  father  of  W.  T.  Norris,  the  London 
correspondent  of -his  banker  in  New  Zea- 
land, and  a  solicitor,  who  had  made  in- 
quiries at  Lloyd's,  deposed  to  the  above 
focts. 

DVm  Phillimore  moved  that  a  grant  of 
letters  of  administration  of  the  effects  of 
W.  T*  Norri^  as  having  died  intestate  on 
or  ainee  the  1st  of  July  1856,  should  be 
decreed  to  his  father,  Accoiding  to  the 
practice  of  the  Prerogative  Court,  before 


making  such  an  application,  it  had  been 
usual  to  require  that  advertisements  for 
the  person  supposed  to  be  dead  should  be 
inserted  in  the  newspapers,  but  it  was  con- 
sidered that  the  eircnmstancea  of  this  caae 
rendered  that  course  unnecessary. 

Sir  C.  Cressweix. — Advertisements  are 
very  well  when  nothing  has  been  heard  for 
a  long  time  of  the  person  supposed  to  be 
dead.  But  here,  as  you  trace  the  history 
of  the  deceased  up  to  a  certain  time,  and 
then  lose  sight  of  him  in  the  manner  stated, 
I  think  they  may  be  dispensed  with. 
There  can  be  no  reasonable  doubt  that  he 
died  at  that  time,  ud  therefore'  adminis- 
tration may  go. 

MoHon  panted* 


Pbobatb.*^  _     ,         ,  « 
loKQ      L^**  OOOtW  of  ANDREW  MAIN 

A  dministration  —Practice  —Preeumption 

of  Death, 

On  the  21th  of  January  1857,  Af,  master 
of  the  ship  B,  sailed  in  her  from  L.for  V, 
the  average  duration  of  the  voyage  being 
ten  weeks.  The  ship  never  arrived  at  V, 
and  nothing  having  been  heard  or  seen  of 
her  or  any  of  her  crew  since  she  tailed  from 
L,  the  underwriters  had  paid  as  for  a  total 
loss  of  the  ship: — Held,  that  the  death  of 
M.  in  or  tinet  January  1857|  might  be 
pretumtd, 

A.  Mun,  master  and  part-owner  of  the 

ship  Brevet  of  Liverpool,  sailed  thence  for 
Valparaiso  on  the  27th  of  January  1857. 
The  ship  never  reached  Valparaiso ;  nor 
had  she  been  spoken  or  beard  of ;  nor 
had  any  of  the  crew  been  seen  or  heard  of 
since  she  sailed.  The  underwriters  had 
paid  as  upon  a  total  loss,  it  being  supposed 
that  she  had  been  lost  with  all  hands. 

These  fisets  were  deposed  to  by  one  of 
the  part-owners  of  the  ship,  and  by  the 
ship's  husband. 

Dr.  Phillimore  moved  that  a  grant  of 
administration  of  the  effects  of  A.  Main,  as 
having  died  in  or  since  January  1857,  should 
be  decreed  to  W,  one  of  his  next-of-kin. 
He  stated  that  the  average  duration  of  the 
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Toyage  from  Liverpool  to  Valparuso  was 
about  ten  weeks. 

Sir  C.  Crbsswell. — Payment  by  the 
underwriters  of  the  amount  insured  is  very 
strong  evidence  in  support  of  the  motion. 

Motion  granted. 


858.  V" 
1.  28.  j 


the  goods  of  williah  frith 

(  deceased J. 


Faobatb. 

1858 
Jan 

WiU^Attestaiion— Guiding  the  Hand. 

The  hand  of  L,  one  of  the  attesting  vU- 
messes  to  a  teiU,  who  was  unable  to  write^ 
wcw,  at  his  request,  held  and  guided  by  the 
other  witness,  and  so  L.'s  name  was  sub- 
scribed : — Held,  that  the  wiU  was  du^ 
attested  and  subscribed  by  L.  under  eeetion  9. 
of  the  Wills  Act. 

W.  Frith  died  in  October  1857,  leaving 
a  will,  bearing  date  the  22nd  of  that  month. 
In  consequence  of  some  informality  in  the 
execution  of  the  will,  an  affidavit  of  due 
execution  was  required  in  the  registry. 
From  this  affidavit  it  appeared  that  the 
hand  of  Lambert,  one  of  ^e  attesting  wit- 
nesses, who  was  unable  to  write,  had,  at 
his  request,  been  held  and  guided  by  the 
other  attesting  witness,  and  that  thus 
Lambert's  name  had  been  subscribed. 

This  being  the  first  time  that  probate  of 
a  will  so  attested  had  been  applied  for 
since  the  Wills  Act  came  into  operation, 
the  Registrar  had  declined  to  grant  it 
without  the  direction  of  the  Court. 

Dr.  Robertson  moved  the  Court  to  decree 
probate,  on  the  authority  of  Harrison  v. 
Ehin  (1),  In  that  ease  it  was  held,  where 
one  of  the  attesting  wiUiesses  guided  the 
hand  of  the  second  who  could  not  read  or 
write*  and  in  this  way  the  name  of  tike 
second  witness  was  written,  that  the  attea* 
tation  was  sufficient  under  section  9.  of 
7  Will.  4.  &  1  Vict.  c.  26. 

Sir  C.  Crbsswell. — I  am  {wrfectiy 
satisfied  with  that  authority. 

Motion  granted. 


(I)  saS.  Rep.  I17i  B.o.llLtwJ.Rep.(ij.a.) 
O.B. 1»7. 


IOCS'   L^^  f*/^'  nicUROl 

Probate— Practice— 20  ^  21  Viet.  e.  77. 
».  87. 

A  testator  died  leaving  personal  esiaU, 
part  being  situate  in  the  provhwe  of  Canter- 
burg,  the  residue  in  the  diocese  of  Chester. 
A  grant  of  probate  vat  i^Oained  frm  tkt 
Prerogative  Court  of  Canterbury  oidg,  be- 
fore the  eommenoement  o/  20  ^  21  Via. 
e.  77 :— Held,  that  by  eeeUon  87.  of  tktt 
aet  such  grant  was  rendered  effeOMal  with 
respect  to  the  property  in  <ibe  dioeeu  tf 
Chester,  without  any  order  of  the  Court; 
such  probate  duty  being  payable  as  wouldhm 
been  chargeable  on  the  dioeesan  pnbate. 

O.  Freckleton  died  at  Cheltenbam  in 
November  1857,  and  in  December  liis  will 
was  proved  in  the  Prerogative  Court  of 
Canterbury  by  his  executrix.  The  pro< 
perty  was  sworn  under  7,000{.,  on  whidi 
sum  120/.,  the  full  duty,  was  psid.  It 
afterwards  appeared  that  part  of  the  per- 
sonalty, consisting  of  shares  in  the  Liver- 
pool Exchange  of  the  value  of  S4(tf., 
situate  in  the  diocese  of  Chester,  the  rai- 
due,  5,775^.,  being  situate  in  the  prorince 
of  Canterbury.  As  to  the  S40L  the  pn- 
bate was  ineffectual. 

Dr.  Deane  moved  the  Court  to  on- 
firm  the  probate.  This  may  be  done 
under  the  85th,  86th  and  87th  seetioniof 
the20&2IVict.  c.  77-  No  question  sffect- 
ing  the  revenue  can  arise ;  inasnacfa  u, 
if  separate  probates  had  been  giantedr  the 
duty  on  the  property  situate  in  the  pro- 
vince of  Canterbury  would  have  been  100/., 
and  that  on  the  property  in  the  dioecM  of 
Chester  would  have  been  Hi.,  anditvH 
usual  to  make  a  return  of  tiie  da^  wbM 
too  much  had  been  paid. 

Sir  C.  Crbsswell.— You  do  notwsst 
my  assistance.  The  86th  section  does  not 
affect  the  question,  but  applies  to  gtinutrf 
probate  and  administration  void  or  voidable 
on  the  ground  of  error  as  to  bona  nMahiHs- 
The  87tb  section  enacts  that  gnou 
of  probate  uid  administration  made  before 
the  commencement  of  this  act  shall  haw 
the  same  force  and  effect  as  if  they  b»d 
been  granted  under  this  act."  Hoe  tbece 
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was  a  legal  grant  of  probate,  though  it  did 
not  cover  aU  the  property,  which  by  that 
KctioD  is  made  as  extensive  as  if  it  had 
been  granted  by  the  Court  of  Probate.  It 
ii  therefore  unnecessary  to  make  any 
special  order  confirming  the  probate.  The 
act  does  it  for  you.  As  to  the  stamp 
duty :  the  executrix,  but  for  the  act,  muit 
have  tAken  out  probate  in  the  diocese  of 
Chester,  and  is  by  the  87th  section  ex- 
pressly made  liable  for  the  duty  which 
would  have  been  chargeable  on  such  pro- 
bate. 

Na  Order  made* 


Cole  said  he  founded  his  right  to  be 
heard  upon  the  common  law  of  England. 

[Sir  C.  Crebbwkix. — It  would  he  as 
well  that  some  day  should  be  fixed  for 
arguing  the  question  in  solemn  form,  notice 
being  previously  given  to  the  College  of 
Civilians.] 

Cole  said  that  he  did  not  think  his 
clients  would  wish  to  have  the  point  argued, 
as  this  was  hut  a  small  matter. 

Sir  C.  Cresbwell. — For  the  present  I 
must  decline  to  hear  you.  The  matter 
may  stand  over. 

Motion  postponed. 


IBATI.  -) 

158.  V 
1.28.  3 


the  goods  of  s.  H.  ludlow 
(  deceased). 


PaOBATl. 

1858 
Jan 

Practice — Privilege  of  Counsel — 20  ^ 
21  Vict.  c.  77.  3.  40. 

Semble — That  a  barrister,  who  has  not 
been  admitted  an  advocate  in  any  ecclesias- 
tical court,  cannot  practise  as  couTuet  in 
the  Court  of  Probate  in  non-contentious 
matters. 

On  this  case  being  called  on— 
H,  T.  Cole  (of  the  common  law  bar) 
rose  to  move  for  a  grant  of  letters  of  admi- 
nistration. 

[Sir  C.  CresbwsUi. — Though  I  have 
known  yon  elsewhere,  Mr.  Cole,  I  do  not 
think  I  am  authorized  to  know  you  here.] 

Cole  wished  to  make  a  few  observations 
on  that  preliminary  question.  He  anb- 
mitted  that,  though  he  had  never  been 
admitted  an  advocate  in  an  ecclesiastical 
court,  be  was  entitled  to  be  heard  in  the 
Court  of  Probate. 

[Sir  C.  Crebswell. — It  would  be  as 
well,  before  we  proceed  to  discuss  a  ques- 
tion of  such  importance,  that  the  matter 
should  stand  over  for  argument,  as  some 
gentleman  might  think  proper  to  appear 
on  behalf  of  the  College  of  Civilians.  By 
the  40th  section  of  the  20  &  21  Vict.  e.  77, 
a  plain  diatiuction  is  drawn  between  con- 
tentions and  non-contendous  matters,  and 
nnlesB  you  can  make  out  that  this  w  a 
"  contentious  matter,"  I  think  you  are  not 
entitled  to  be  heard.] 


IBAR. 

158.  > 
.  28.  J 


PERRY  V.  DYKE  f  eXSCUtor ). 


Pbobate. 
1858 
Jan 

Admmstration  —Praetiee—WUl — Inca- 
pacity. 

By  the  teill  of  J,  who  was  at  the  time  he 
made  it  of  unsound  mind,  his  personalty  was 
bequeathed  to  a  charitable  purpose  in  such 
terms  as  would  give  the  Queen  the  disposition 
of  it  under  her  sign-manual.  The  Queen's 
proctor,  having  been  cited  to  propound  the 
tvill  or  shew  cause  why  administration  should 
not  be  granted  to  the  nexi-of-hin  as  in  ease 
of  an  intestacy,  did  not  appear.  A  copy  of 
the  original  will,  which  had  been  lost,  having 
been  brought  into  the  registry, — Held,  that 
administration  might  go, 

E.  R.  Jaques  died  on  the  13th  of  Jan- 
uary 1857,  leaving  a  will,  made  in  1827, 
by  which  he  directed  that  at  his  death  all 
his  money  should  be  applied  to  the  use  of 
some  charitable  institution.  The  opin- 
ion of  counsel  had  been  taken  as  to  the 
validity  of  the  bequest,  who  had  advised 
that  the  bequest  was  not  void,  but  that 
the  Crown  might  direct  under  its  sign 
manual  the  mode  of  its  application — il/or- 
riee  v.  the  Bishop  of  Durham  (1).  Peny, 
one  of  the  next-of-kin,  thinking  that  the 
deceased  was  of  unsound  mind  when  he 
made  the  will,  had,  in  July  1857,  cited 
Dyke,  the  <iueen'8  Proctor,  as  representing 

(1)  9  Vei.  406. 
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the  Crown,  to  propound  th«  will  or  shew 
came  why  admioiBtration  should  not  be 
granted  to  him  as  in  an  intestacy.  The 
Queen's  Proctor  had  stated  that  be  did  not 
intend  to  appear  to  the  citation. 

The  medical  attendant  of  the  deceased 
deposed  that  he,  the  deceased,  from  1828 
until  his  death,  was  imbecile  and  incapa- 
ble of  making  a  will,  and  that  shortly  after 
he  made  his  will  he  had  been  plac^  in  a 
Innatie  asylum. 

In  another  affidavit  it  was  atated  that 
the  original  will  was  lost  io«i  after  the 
death  of  the  deceased,  and  the  cironm- 
stances  under  which  it  was  lost  were 
stated. 

Dr.  Tristram  moved  for  a  grant  of  ad- 
ministration of  the  effects  of  the  deceased, 
as  having  died  intestate,  to  Perry,  one  of 
his  next-of-kin,  upon  the  usual  security. 
—In  the  Goods  of  Bourgetf  deceased  (2%  ia 
an  authority  for  granting  the  motion. 
There  Sir  H.  Jenner  granted  administra- 
tion to  the  next-of-kin  of  a  person  who 
died  insane  and  left  a  will  marked  with 
insanity ;  but  directed  the  will  to  be  filed 
in  the  registry,  so  that  any  penon  interested 
might  propound  it.  A  copy  of  the  will, 
the  original  having  been  lost,  will  he 
left  in  the  registry.  The  Queen's  Proctor, 
the  only  person  interested  in  aappoiting 
the  will,  has  been  cited. 

Sir  C.  Crbsswbll. — On  the  authori^ 
of  that  case,  I  grant  the  motion. 

Mothm  granted. 


Pbobatb.~\   ,  ,  . 

(/•**«    goods  of  r.  BBDWXLL 

Administration  —  Practice  —  Affidavit 
svBom  under  Requisition  of  ike  Prerogative 
Court.' 

A  reqvisition  having  issued  to  persons  in 
Nea  South  Wales,  under  the  seal  of  the  Pre- 
rogative Court  of  Canterbury,  to  swear  an 
administrator, — Held,  that  the  Court  of 
Probate  migfU  decree  administration  on  am 
affidavit  sworn  under  such  requisition, 

(2)  1  Curt  091. 


In  July  1857  a  requisition  was  iaaosd, 
under  tha  seal  of  the  Prerogative  Court 
of  Canterbury,  directed  to  the  Governor 
of  Sydney,  bis  lieutenant-governor,  oi 
other  competent  Judge,  to  swear  F.  Gal- 
ling, administrator,  with  the  will  snnezed, 
of  the  goods  of  F.  Bedwell,  deceased.  On 
the  9th  of  November  1857  Gariiug  wu 
sworn  before  a  Judge  of  the  Sii{ffou 
Court  of  New  South  Wales.  The  xeqnin- 
tion  and  affidavit  of  Garling  had  not  bean 
returned  to  thii  conntTy  in  time  to  apply 
for  letters  of  administration  in  the  lite 
Prert^tive  Court. 

On  application  being  made  for  a  grant 
of  letters  of  administration,  under  the  Bcal 
of  this  Court,  the  Registrar  declined  to 
grant  them,  having  some  doubts  whether 
the  Court  of  Probate  could  act  on  an 
affidavit  sworn  under  a  requisitioD  whidi 
had  issued  under  the  seal  of  the  late  Pre- 
rogative Court. 

Dr.  Deane{Jua.  28)  moved  the  Court  to 
decree  letters  of  administration,  with  the 
will  annexed,  of  the  goods  of  F.  Bedwell, 
deceased.  The  difficnltry  is  in  treatiiig  the 
affidavit  of  the  extinct  Court  as  an  affid^ 
vit  of  this  Court. 

[Sir  C.  Cresbwbll. — How  would  the 
late  Prerogative  Court  have  acted  in  the 
case  of  an  affidavit  sworn  before  some  per- 
son entitled  to  administer  affidavits,  but 
not  specially  authorised  to  do  so  by  that 
Court?] 

It  would  not  have  acted  on  an  affidavit 
unless  sworn  before  the  Court,  or  onder  a 
reqniaition  of  the  Court,  or  before  a  Com- 
missioner. 

[SinC.  Crbsswbll. — lamanxionsthat 
thwe  aboold  be  no  formal  difficoltiei  ia 
tbe  way  of  suitors,  but  I  entertun  some 
doubt  whether  I  have  the  power  to  art  m 
this  affidavit.  I  mnst  take  time  to  con- 
sider the  point,  as  it  ia  an  important  one, 
for  there  are  many  similar  eases.] 

Cnr.  adn.  flsA. 

Sra  C.  Cresswell  now  said  that,  on 
consideration,  be  had  come  to  the  ctmeln- 
sion  that  the  affidavit  waa  auffidcnt. 

Motion  granted. 
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1858      >  900ds  O/HENRIETTA  JORN- 

Jan  28  1  viwnf  (deeetued). 

WiU— Double  Probate— Executor 
tUtuted  on  i)ealA  of  original  Executor. 

A.  died,  leaving  a  will,  appointing  B,  C, 
Dt  and  E.  her  exeeutor$,  and  direetir^  that. 
In  ease  B.  ahould  die,  F.  should  be  an  exe- 
eutorin  his  place.  Ml  the  executors  proved 
the  tpill,  B.  died,  and  F.  applied  tliat  a 
double  probate  should  be  granted  to  him : — 
Held,  on  the  authority  of  The  goods  of 
Lighton(l),  that  he  teat  entitled  to  the 
grant,  toiihout  the  content  of  the  surviving 
executors,  the  will  shewing  a  clear  intention 
that  he  should,  on  B.*s  de^h,  succeed  kirn 
Of  an  executor. 

Henrietta  JohnBon,  a  widow,  died  cm  the 
S4th  of  January  1856,  leaving  a  will  and 
one  codicil  duly  executed,  appointing  John 
Blake,  William  Tyler,  Joseph  Roche,  and 
iraiiam  Blake,  her  executota.  The  will 
contained  this  clause  : — "  In  case  of  the 
death  of  the  said  John  Blake,  then  I 
nominate  and  appoint  John  Joseph  Blake, 
of  the  city  of  Norwich,,  to  ha  an  exe- 
cutor in  the  place  of  the  aaid  John 
Blake/* 

On  the  18th  of  March  1856,  the  four 
executors  duly  proved  the  will  and  codicil 
in  the  PrerogatiTe  Court  of  Canterbury. 
John  Blake  and  William  Gates  have  since 
died ;  John  Blake  leaving  a  will,  of  which 
he  appointed  his  son,  the  said  John  Joseph 
Blake,  sole  executor,  who  duly  proved  it  in 
Septamher  1857.  John  Joseph  Blake,  inhit 
affidavit,  stated  that  the  deceased  derived 
the  hulk  of  her  property  under  the  will  of 
C.  Mills,  of  which  will  the  aaid  John  Blake 
was,  at  the  time  of  his  death,  the  sole  sur- 
viving executor  and  trustee,  and  that  the 
trusts  of  that  will  had  now  devolved  upon 
John  Joseph  Blake,  as  the  representative 
of  John  Blake ;  that  he,  from  having  been 
for  many  years  in  partnership  with  his 
lather,  had  acquired  a  full  knowledge  of 
the  affairs  of  the  deceased  and  of  C.  Mills, 
and  that  on  this  account  it  was  the  inten- 
tion of  the  testatrix  that  John  Blake  should 
act  in  the  management  of  her  affiura  during 

(1)  1  Hxg.  Ec.  281. 
Naw  Biaus,  ZXVIL— PamATl. 


his  life,  and  should  he  succeeded  in  such 
management,  on  liia  death,  by  John  Joseph 
Blake. 

The  clause  appointing  tlie  executors 
iniginally  ran  thus : — "And  in  case  of  the 
death  of  the  said  John  Blake  in  my  life- 
time, then  I  nominate  and  appouit,"  &c., 
but  die  words  **  in  my  lifetime"  were  erased 
before  the  will  was  executed. 

Dr.  Addams  moved  the  Court  to  decree 
a  double  probate  of  the  will  and  codicil  to 
be  granted  to  the  said  John  Joseph  Blake, 
as  the  executor  substituted  in  the  said  will 
of  the  testatrix  in  the  place  of  the  said 
John  Blake,  deceased.  In  the  goods  of  the 
Rev.  Sir  J.  Lighton,  Bart,  is  an  authority 
in  favour  of  this  motion.  In  that  case  a 
t^tator  appointed  two  executors,  and  pro- 
vided that,  on  the  death  of  either,  two 
others  should  be  subsUtuted;  one  of  the 
executors  only  proved  the  will,  and  on  his 
death  probate  was  granted  to  one  of  die 
substituted  executors,  with  the  consent  of 
the  survivorofthe  original  executors.  The 
only  difference  between  that  case  and  the 
present  is,  that  there  the  survivor  of  the 
original  executors  consented,  but  the  right 
of  die  substituted  executor,  being  derived 
from  the  will,  could  not  be  affected  by 
such  consent. 

Dt,  Twas,  for  the  surviving  original 
executors.— There  is  a  distinction  between 
this  case  and  the  case  cited.  Here  there  is 
an  outstanding  grant  and  executors  who 
are  willing  to  act.  In  die  case  cited  there 
was  no  one  entitled  to  act  under  the  original 
probate.  It  would  be  contrary  to  the 
policy  of  the  Court  of  Probate  to  malu  a 
double  grant. 

Sir  C.  Crbsswbll. — In  granting  this 
motion,  I  proceed  entirely  on  the  ease 
cited,  and  the  construction  of  the  will ;  I 
should  be  very  unwilling  to  act  upon  any 
presumed  policy  of  this  Court.  The  case 
cited  is  a  very  strong  one,  as  there  were, 
in  fact,  two  decisions  :  first,  a  decision  of 
the  Irish  Court,  and  that  was  acted  upon 
by  the  Judge  of  the  Prerogative  Court  in 
this  country.  Here  there  is  ample  ground 
for  coming  to  the  conclusion  that  the  tes- 
tatrix intended  that  the  gendeman  who 
now  asks  for  probate  should  succeed  his 
fhther  as  her  executor.  His  father  was 
the  trustee  and  executor  of  die  person 
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under  whose  will  she  derived  the  bulk  of 
her  property,  which  came  to  her  in  a  com- 
plicated state,  and  J.  J.  Blake,  as  his 
father's  partner,  had  become  conversant 
with  the  whole  business.  There  is  nothing 
to  shew  that  the  testatrix  intended  that 
the  substitution  should  take  place  only  in 
the  event  of  J.  Blake  dying  in  her  life- 
time.  I  shall,  therefbrei  grant  probate  aa 
prayed. 

MoUon  granletU 


BATZ.  '\ 

58.  > 
.  28.  ) 


LATHAH  ANn  AMOTHXK  V. 
WOOLBSRT. 


Paobatz. 

1858 
Jan 

Will— Ineapaeity — Undue  Infiuenee— 
Pleading — Rekvanof  of  Allegation. 

To  an  allegation  propounding  a  u>iU,  dated 
the  7th  of  July  IS5T,  by  which  a  feme 
covert  had  exercited,  in  favour  of  her  hus- 
band, a  general  power  of  appointment,  a  re- 
eponeive  allegation  was  given  in  which  in  the 
earlier  articles  pleaded  the  personal  history 
of  the  deceased,  her  dislike  to  her  husbatul 
in  consequence  of  his  ill-treatneni,  her  wish 
to  leave  her  property  to  her  father,  and  that 
by  the  coercion  of  her  husband  she  had  been 
induced  to  execute  previous  wills  in  his . 
favour.  The  2\Bt  article  alleged  the  testa- 
mentary incapacity  of  the  deceased  at  the 
date  of  the  will,  and  stated  facts  from  which 
that  inference  might  be  drawn.  The  admis- 
sion of  this  allegation  being  opposed, — Held, 
that  as  the  21st  article  pleaded  facts  bearing 
directly  on  the  question  of  incompetency  at 
the  time  the  will  was  made,  the  former  part 
of  the  allegation,  which  by  itself  would  be 
inadmissible  as  irrelevant,  was  no  longer  tm- 
material,  but  that  the  facts  stated  in  it  nUght 
properly  be  taken  iiifo  conMideration  in 
combination  wi&  those  stated  in  the  2l$t 
article. 

The  question  in  thia  case  wai  as  to  the 
admissibility  of  an  allegation  brongfat  in 

by  Woolbert. 

The  cause  (transferred  from  the  Prero- 
gative Court  of  Canterbury  to  the  Court 
of  Probate)  was  one  of  granting  letters  of 
administration  with  the  will,  dated  the  7th 
of  July  1857.  annexed,  of  Ann  Caroline 
Latham,  wife  of  Charles  Thomas  Ladiam, 


deceased,  instituted  by  Latham  and  Dee, 
the  executors  therein  named,  against 
Thomas  Dedrich  Woolbert,  one  of  the 
executors  named  in  another  will  of  the 
deceased,  dated  the  10^  of  June  1857> 

The  executors  Latham  and  Dee  pro- 
pounded the  will  of  July  1857  in  an  alle- 
gation, which  stated  that  the  will  wa> 
prepared  according  to  her  instructions,  and 
was  duly  executed  by  her,  she  being  at  the 
time  capable  of  giving  instructions  and  of 
executing  her  wm. 

To  this  a  responsive  allegation  «u 
given  in,  on  behalf  of  Woolbert,  the  admii- 
sion  of  which  was  opposed. 

It  pleaded — That  the  deceased  was  the 
natural  daughter  of  T.  D.  Woolbert,  under 
whose  protection  her  mother  resided  until 
1822,  when  they  went  to  reside  withW.W. 
Clulow ;  that  after  the  death  of  her  mother 
the  deceased  continued  to  live  with  Clu- 
low until  his  death ;  that  Woolbert  was 
in  the  habit  of  seeing  her  occasionally  un- 
til 1846,  when  they  always  met  on  affee* 
donate  terms ;  that  he  lost  «ght  of  her  in 
1848,  and  did  not  see  her  agun  until  June 
1857  ;  that  Clulow  died  in  1855,  leaving 
personal  property  to  the  amount  of  more 
than  8,000/.,  upon  trust,  to  pay  the  annual 
produce  thereof  to  the  deceased  during  bcr 
life  for  her  own  use  and  benefit,  and  after 
her  death  in  trust  for  such  persons  as  she 
should,  whether  covert  or  sole,  by  her  will 
appoint.  That  the  deceased  in  October  1 855 
married  C.  T.  Latham,  who  in  the  following 
November  induced  her  to  make  a  will,  by 
which  she  exercised  her  power  of  appoint- 
ment  under  the  will  of  Clulow,  in  hit 
favour,  subject  to  the  payment  of  a  Bmall 
annuity  to  a  servant,  and  appointed  her 
husband  and  a  friend  of  his,  who  was  a 
stranger  to  her,  her  executors.  That 
C.  T.  Latham  after  this  treated  deceased 
with  unkindness,  and  kept  her  isolated 
irom  her  friends;  that  ahe  eomplaiaed 
of 'this,  and  said  she  know  Latham  had 
only  married  her  for  her  money,  and 
that  she  wished  to  live  apart  from  him; 
that  since  he  had  got  a  will  in  his  favour 
he  treated  her  as  he  liked,  and  that 
she  was  determined  to  alter  her  will. 
That  in  January  1857  Latham  obtained 
another  will  from  her  of  the  same  tenonr 
and  effect  as  that  of  November  1855. 
That  Latham  continued  to  iU-treat  her; 
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ttiat  the  constantly  complained  of  this ; 
told  her  friends  that  ahe  waa  desirous  to 
live  apart  from  her  hnsband,  declared  that 
be  should  not  have  her  property,  and  that 
if  she  could  not  find  out  some  relation  she 
would  make  a  will  leaving  the  bulk  of  her 
property  to  a  charitable  institution.  That 
ahe,  being  anxious  to  discover  her  father, 
consulted  her  medical  man,  who,  through 
his  own  solicitor,  one  Brook,  caused  an 
advertisement  to  be  inserted  in  the  Times 
of  May  1857,  addressed  to  T.  D.  Wool- 
beit,  asking  him  to   communicate  with 
Brook,  whose  name  was  inserted  in  the 
advertisement  that  her  husband  might 
not  discover  that  it  emanated  from  her. 
That  by  means  of  this>  T.  D.  Woolbeit's 
address  was  discovered,  that  deceased 
called  upon  him,  expressed  pleasure  at 
having  found  him,  inquired  about  his  chil- 
dren, complained  of  her  husband's  conduct, 
and  asked  bow  she  could  manage  to  live 
apart  from  him  ;  said  that  she  had  been 
induced  by  her  husband  to  make  a  will  in 
iis  favour,  but  that  by  reason  of  hia  conduct 
she  wished  to  make  alterations  in  it,  and 
toprovide  forT.  D.  Woolbert  and  bisfamily. 
That  the  deceased  directed  F.  T.  Wool- 
bert, the  son  of  her  father,  to  make  in- 
quiries respecting  the  property  to  which 
die  was  entitled  under  the  will  of  Clulow ; 
that  she  called  on  him  and  stated  that 
in  consequence  of  the  ill-treatment  of  her 
husband  she  was  anxious  to  make  altera- 
tions in  her  will,  and  gave  him  instruc- 
tions to   prepare   a  new  will  for  her. 
That  he  prepared  a  draft  of  a  new  will, 
which  was  engrossed  and  afterwards,  on 
the  10th  of  June  1857,  duly  executed  by 
her.    That  she  afterwards  alluded  with 
satisfaction  to  having  made  this  will,  and 
stated  that  she  had  thereby  provided  for 
her  father  and  his  &mily  and  her  servant, 
and  expressed  a  desire  to  keep  the  fact 
from  the  knowledge  of  her  husband.  That 
from  a  short  time  after  her  marriage  until 
faer  death,  deceased  was  in  a  bad  state 
of  health  and  unable  to  bear  excite- 
ment or  resist  undue  influence.    That  her 
husband  having  become  aware  that  she 
had  executed  the  last-mentioned  will,  be- 
came angry  and  violent,  and  sent  a  note 
to  the  partner  of  F.  T.  Woolbert,  who  had 
prepared  the  will,  requesting  him  to  allow 
the  bearer  of  it  to  see  the  draft  of  it.  This 


note  was  signed  with  the  name  of  the  de- 
ceased ;  but  the  signature  was  in  the  hand- 
writing of  C.  T.  Latham.  That  he  after- 
wards called  with  the  order,  and  on  being 
asked  by  F.  T.  Woolbert,  admitted,  with 
hesitation,  that  he  was  the  husband  of  the 
deceased  ;  that  he  saw  the  draft,  and  then 
said  that  other  wills  would  be  made.  That 
shortly  after  he  returned  home  from  this 
interview,  he  was  heard  talking  in  a  vio- 
lent tone  to  the  deceased,  and  on  her  ser- 
vant going  into  the  room  to  ask  about  the 
dinner,  deceased,  who  was  crying,  said,  she 
hardly  knew  what  she  was  about,  and  felt 
almost  mad.  That  shortiy  after,  on  going 
into  her  bedroom,  the  deceased  said  that 
her  husband  insisted  on  her  making  an- 
other will.  That  she  then  went  out  with 
her  husband,  and,  on  her  return  home,  told 
her  servant  she  had  been  about  a  fresh 
will,  and  on  being  asked  what  she  had 
done,  said  she  did  not  know ;  that  it  was 
her  own  wish  to  leave  her  property  to  her 
father  and  his  family.  That  on  the  follow- 
ing day,  the  13th  of  June,  she  again  went 
out  with  her  husband,  and  on  her  return 
said  that  he  had  taken  her  to  sign  some 
papers.  That  on  that  day  she,  with  the 
daughters  of  her  husband,  called  on  a 
friend  Mrs.  Roe,  and  requested  to  see  her 
alone,  when  she,  in  great  grief,  informed 
her  that  her  husband  had  discovered  that 
she  had  made  a  will,  and  had  obliged  her 
to  make  another ;  that  ahe  did  not  know 
its  contents,  and  though  it  was  read  over, 
she  did  not  understand  it.  That  on  the 
18th  of  June  the  servant,  M.  Castle,  was 
sent  by  C.  T.  Latham  to  the  Crystal 
Palace,  though  she  had  not  asked  to  go  ; 
that  on  her  return  she  found  the  deceased 
very  ill  and  low-spirited;  that  she  had 
been  bleeding  at  the  nose,  to  which  she 
was  subject  on  being  excited.  She  then 
said  that  two  strange  gentiemen  had  been 
there  about  her  will ;  that  she  did  not 
know  what  there  was  in  it.  That  the  de- 
ceased gave  no  instructions  in  reference  to 
the  two  last  testamentary  papers,  being  a 
will  and  codicil,  and  that  if  executed  by 
her,  they  were  so  executed  at  a  time  when 
her  bodily  health  had  become  reduced, 
and  when  she  was  wholly  under  the  power 
of  her  husband,  and  the  execution  of  them 
was  procured  through  his  undue  influence 
at  a  time  when  she  was  unable  to  resist  the 
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same.  That  the  deeeaied,  after  she  had  dia- 
covered  her  father,  constantly  spofce  of  her 
satis&ction  thereat,  and  of  her  intention 
to  benefit  him  and  his  family  by  her  vill ; 
and  was  in  the  habit  of  viaiting  him.  That 
her  husband,  after  he  knew  she  had  du- 
ooTered  her  father,  did  all  he  could  to  pre- 
Tent  her  viiiUng  him,  and  never  allowed 
her  to  leave  the  house,  anlesa  accompanied 
by  himself  or  some  of  hia  family. 
The  2l8t  article  was  as  follows  :-~ 
**  That  the  said  deceased  was,  on  the 
5th  of  July  last,  extremely  ill  and  under 
the  influence  of  delirium,  brought  on,  in 
great  measure,  by  the  said  C.  T.  Latham 
having,  contrary  to  the  express  directions 
of  her  medical  attendant,  supplied  her  with 
spiritsand  water;  thaton  thefbllowingday, 
the  6th,  the  said  deceased  was  worse  than 
on  the  previous  day  ;  that  she,  on  that  day, 
suffered  greatly  from  sickness  and  vomited 
blood  and  bile,  had  a  discharge  from  the 
uterus,  and  also  a  discharge  of  blood  from 
the  bowels ;  that  she  had  also  a  nervous 
twitching  of  the  hands,  and  was  again  under 
the  influence  of  delirium,  and  in  the  even- 
ing of  the  said  day  was  under  the  impres- 
sion that  there  were  devils  in  her  room, 
when  the  said  C.  T.  Latham  had  a  candle 
brought  into  the  room  to  endeavour  to 
convince  her  to  the  contrary ;  that  on  the 
two  following  days,  the  7th  and  8th,  the 
said  deceased  continued  much  in  the  same 
state  as  on  the  two  previous  days ;  that  on 
the  evening  of  the  said  7th  her  medical 
attendant  (who  on  his  calling  in  the  morn- 
ing had  been  prevented  seeing  her  by  the 
said  C.  T.  La&am  sending  word,  contrary 
to  the  fiwt,  that  the  deceased  was  asleep 
and  could  not  be  seen)  was,  in  consequence 
of  her  having  got  worse,  sent  for,  and  on 
bis  seeing  ber  found  her  quite  unconscious 
and  unable  to  answer  questions  put  to 
her  by  him,  the  medical  attendant,  who, 
from  her  then  state,  expressed  a  wish  that 
a  physician  should  be  called  in,  to  which, 
however,  the  said  C.  T.  Latham  objected, 
on  the  ground  that  there  was  no  necessity 
for  it.  And  the  party  proponent  furtiier 
alleges  and  propounds,  in  contradiction  to 
the  allegation  given  in  and  admitted  on 
the  part  of  C.  T.  Latham  and  J.  S.  Dee, 
the  other  parties  in  this  cause,  that  the 
deceased,  on  the  said  5th,  6th,  7Ui  and  8th 
days  of  July  was  incompetent  to  transact 


any  matter  of  business  requiring  th«q|b^ 
judgment  and  reflection." 

The  allegation  then  stated,  that  on  the 
34th  of  August  T.  D.  Woolbert,  haring 
heard  of  deceased's  illness,  and  that  s 
physician  had  been  eallsd  in,  went  to  the 
house  of  her  husband,  who  at  first  toU 
him  die  vas  not  serioiuly  ill,  and  refiisei 
to  allow  him  to  see  ber;  that  he  innsted 
on  seeing  her,  when  he  found  her  very  ill ; 
that  she  expressed  great  pleasure  at  seeing 
him  ;  that  deceased  died  on  the  29th  <tf 
August. 

Jan.  iO.—Dr.  Addaau  and  Dr.  Twin 
opposed  the  admission  of  the  all^ation.— 
It  should  be  rejected  m  toto,  for  though 
all  the  averments  in  it  were  proTMl, 
the  will  of  the  7th  of  July  might  still 
be  valid.  It  is  not  sufficient,  in  order 
to  invalidate  a  will,  to  shew  tiiat  it 
w«s  procured  by  undue  influenoe,  eipe- 
aally  if  that  influence  be  marital;  Imt 
the  mental  incapacity  of  the  person  msk- 
ing  it  roust  also  be  shewn.  If  so,  all  the 
earlier  articles  of  the  all^tion  must  he 
rejected,  as  the  circumstances  stated  in 
them  are  irrelevant  to  the  question  ia 
issue.  They,  at  most,  set  up  a  ease  of 
undue  influence,  without  shewing  mental 
incapacity.  The  2l8t  article  must  also  be 
rejected,  as  it  does  not  shew  that  the 
deceased  waa  in  a  state  of  mental  inca- 
pacity, but  only  that  she  was  in  a  bad 
state  of  healUi.    They  cited — 

MotUeJiore  v.  Montejhre,  2  Add.  354. 

Manh  v.  Tyrrell,  2  Hagg.  Ec  84. 

Ki»le$ide  v.  Harrwm,  2  PhiU.  449. 

WiOiamM  v.  Oowfo,  1  Hagg.  £e.  581. 

Biddln  v.  BiddUtt  S  Curtis,  467. 

The  Queen  $  Advocate  and  Dr.  JZo&MSsa, 

'Contri. — The  allegation  is  admissihle.  It 
is  not  necessary,  in  order  to  invalidate  a 
will,  procured  from  a  person  by  undue 
influence,  to  shew  that  such  person  was 
labouring  under  mental  incapacity  at  the 
time  it  was  made :  it  is  sufficient  if  it  be 
shewn  that,  in  consequence  of  the  state  of 
his  bodily  health,  there  waa  an  inability  to 
resist  such  undue  influence — Baker  v.  BaO 
(1).   The  21st  article  shews  that  the  de- 

(1)  1  Cortia,  12£t  on  ijipMl,  2  Moore,  ?.G. 
817. 
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oeawd,  at  the  time  the  made  the  wQJ,'  wai 
in  audi  a  weakened  state  of  health,  that 
■he  waa  unable  to  reaiit  Uie  undue  influ- 
ence of  her  husband ;  and  eonsequently 
the  earlier  articles,  which  state  circam- 
stances  tending  to  shew  that  there  was 
undue  influence,  though  taken  by  them- 
selves they  might  be  inadmisrible,  are  not 
irrelevant,  and  cannot  be  rejectedi  Hiey 
also  cited  Mtfn»  v.  J!tobin»o»  (3). 

Cw.  adp*  wA. 

SiE  C.  Cresswell  now  sud — In  this 
case  I  have  been  called  upon  to  decide 
whether  an  allegation  bron^t  in  by  T.  D. 
Woolbert  is  admissible  or  not.  On  the  16th 
of  Novemba  Latham  and  Dee  brought 
in  an  allegation,  ^opouoding  a  will  aa 
the  last  wUl  and  testament  of  Ann  Caro- 
line Latham,  deceased,  wife  of  Charles 
Thomas  Latham,  which  was  alleged  in  the 
ordinary  form  to  have  been  prepared  ac- 
cording to  her  instructions,  and  to  have  . 
been  duly  executed  by  her  on  the  7th  of 
July  1857,  she  being  at  the  time  capable 
of  giving  instructions  and  of  executing  her 
will,  or  doing  any  other  act  requiring 
thought,  judgment  and  reflection.  In 
answer  to  this,  the  allegation,  consisting 
of  twenty-four  articles,  was  brought  in  by 
lYoolbert,  on  the  0th  of  December,  and 
its  admission  opposed.  The  question  was 
argued  last  week,  when  it  appeared  that 
the  opposition  was  not  to  the  form  of  any 
of  the  articles,  but  was  general  to  the  whole 
allegsUon,  as  not  giving  any  answer  to  the 
case  made  in  support  of  the  will.  The 
earlier  articles  of  the  allegation  contain 
the  personal  history  of  the  deceased  Ann 
Caroline  Letbam,  shewing  that  she  was 
the  natural  daughter  of  T.  D.  Woolbert  j 
that,  in  1822,  she  and  her  mother  went  to 
live  with  a  person  named  Clulow  ;  that, 
in  1848,  she  and  her  father  occasionally 
met,  and  always  on  affectiontae  terms ;  but 
that  from  1848  they  lost  sight  of  each 
other;  that,  in  1855  Mr.  Clulow  died, 
having  made  a  will,  whereby  he  bequeaUied 
property  to  a  considerable  amount  to  Uie 
deceased;  that,  in  October,  1865,  'he  in- 
termarried with  Charles  Thomas  Latham, 
and  that  be  procured  her  to  make  a  will, 
and  that  he  afterwards  treated  her  with  great 

(2)  2  Uagg.  Ec.  Ifi9. 


nnkindness,  which  induced  her,  in  1857, 
to  endeavour  to  discover  her  &ther,  which 
she  succeeded  in  doing  by  means  of  an 
advertisement  in  the  Tme»  newspaper. 
Several  articles  then  followed,  ailing 
that  she  made  a  will,  leaving  to  her  father 
an  annuity  of  lOOl.,  legacies  to  some  other 
persons,  and  making  her  brother  Frederick 
T.  Woolbert  residuary  legatee ;  that  she 
afterwards  made  another  will  and  codicil 
under  the  coercion  of  her  husband  in  the 
month  of  June.  Now,  all  this  has  no 
direct  bearing  on  the  question  whether  the 
will  propounded,  of  ^e  7th  of  July,  was 
the  will  of  Ann  Caroline  Lathun,  executed 
by  her  when  in  the  possession  of  capacity 
to  do  to.  It  might  be  perfectly  true  that 
her  husband  prevailed  upon  her  to  make  a 
will,  and  lUfcerwarda  treated  her  with  un- 
Icindness;  that  she  afterwards  discovered 
her  fiither,  and  made  a  will,  leaving  lega- 
cies to  him  and  others ;  that  by  the  undue 
influence  of  her  husband  she  was  induced 
to  make  another  will  and  codicil  in  June ; 
and  yet  it  would  not  follow  that  she  had 
not  testamentary  capacity  to  make  another 
will  in  July,  and  that  the  will  propounded 
by  the  husband  was  not  a  valid  will ;  and 
if  the  allegation  had  gone  no  further,  I 
should  have  considered  that  it  was  inad- 
missible. But  the  21st  article  is  directed 
to  the  will  DOW  in  question :  it  is  as  fol- 
lows:—[His  Lordship  here  read  the  2lBt 
article.] — That  therefore  alleges,  not  that 
iJhe  deceased  waa  induced  to  execute  it  by 
coerdon,  or  under  the  undue  influence  of 
her  husband,  hut  that  she  was  at  the  time 
incompetent  to  transact  any  matter  of  busi- 
ness requiring  thought,  judgment,  and  re- 
flection. It  appears  that,  according  to  the 
rules  of  pleacUng  which  prevailed  in  the 
ecclesiastical  court,  a  bare  denial  of  capa- 
city would  not  be  allowed ;  it  was  necessary 
to  allege  some  fects  from  which  an  inference 
to  the  effect  of  a  positive  denial  might  be 
drawn.  It  seems  to  me,  however,  that  the 
fects  stated  in  the  twenty-first  article  bear 
directly  on  tiie  question  of  competency  or 
incompetency  at  the  time  when  the  will 
was  executed ;  and  had  they  been  given 
in  evidence  on  an  issue  to  try  that  question 
before  a  jury,  the  Judge  could  not,  with 
propriety,  have  withdrawn  them  firom  their 
consideration.  Having  then  evidence  bear- 
ing directly  on  the  question,  the  former 
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part  of  the  allegation  is  no  longer  imma- 
terial, and  the  hcta  therein  stated  may, 
with  propriety,  be  taken  into  consideration 
in  combination  with  those  contained  in  the 
twanty-firat  article.  I  say  nothing  as  to 
the  strength  orweaknesa  of  the  case  made 
in  oppositiou  to  the  will ;  it  seems  to  me 
that  it  is  a  case  which  ongfat  to  be  admitted 
to  proof,  and  eonndered  oy  the  Court.  In 
Cro/t  V.  Crofl  (3),  Dr.  Lusbington,  on  the 
subject  of  admitting  or  rejecting  aTer- 
meots,  says,  "  The  better  and  more  discreet 
line  to  be  adopted  is,  if  a  serious  doubt 
arise  as  to  the  ultimate  effect  of  any  aver- 
ment in  a  plea,  to  allow  it  to  stand  and  come 
before  the  Court  in  proof;  for  then  the 
utmost  extent  of  mischief  is  to  occasion 
some  additional  expense,  while  wholly  to 
exclude  the  averment  might  work  absolute 
injnatiee.**  Acting  upon  that  rule,  which 
seems  to  be  as  applicable  to  a  whole  alle- 
gation as  to  a  particular  averment,  I  think 
I  ought  to  admit  this  allegation  to  proof. 

Mutation  admitted. 


UTB. 


NICHOLS  AND  ANOTHER  V. 
niNNS. 


PROKATB. 

1858 
Feb 

Ciling  Heir-al- law— 20  ^  21  Fiet.  e.  77. 
n.  61,  62,  63. — Rules  for  Contmtioue 
Busineai,  r.  34. 

Inaeuil  traiuf erred  from  the  Prerogative 
Court  of  Canterburj/,  in  whiek  the  defen- 
dant opposed  a .  wiU  propounded  hy  the 
plaintiffs^  an  appUeaiion  »at  made  by  the 
plaintiff's,  under  section  61.  of  the  Probate 
Acty  for  leave  to  cite  the  defendant  and 
the  co-heirs  of  the  deceased.  At  the  time 
the  act  came  into  operation  the  defendant 
had  appeared,  but  had  not  given  in  any 
anawer  or  allegation  : — Held,  ^rst,  that  it 
vaa  no  ground  for  rejecting  the  application 
that  F.  teas  the  infant  son  of  the  wife  of  one 
of  the  plaintiffs. 

Seeondiy,  that  as  the  plaintiffs  mere  in  a 
condition  to  call  for  the  primary  answer  of 
the  defendants  when  the  Probate  Act  eame 
mto  operationt  they  were  entitled  to  cite  the 
heir  under  s.  61. 

(S)  8Hag.Ee.  811. 


This  was  a  cause  (transferred  from  the 
Prerogative  Court  of  Canterbury  to  the 
Court  of  Probate)  of  proving  in  solenin 
form  of  law  the  last  will  of  W.  W.  ParkiO' 
son,  who  died  a  lunatic. 

Nichols  and  IVeeman  propounded  a  will, 
dated  the  15  th  of  November  1851,  invhielt 
they  were  appointed  exeeutora.  This  will 
was  opposed  by  Mary  Ann  Binns,  a  nieee 
of  W.  W.  Parkinson,  and  one  of  the  sur- 
viving executors  of  a  will  dated  t^e  4tfa 
of  February  1837. 

An  appearance  having  been  given  in  for 
Mary  Ann  Binns  and  affidavits  of  scripts 
brought  in,  her  proctor,  on  the  19th  of 
January,  before  Sir  C.  Cresswell,  declsred 
that  he  opposed  the  will  of  the  15th  of 
November  1851,  and  ten  days  were  allow- 
ed to  Nichols  and  Freeman  to  bring  in 
their  declaration.  Afterwards,  the  couDsd 
for  the  plaintifis  became  aware  that  the 
deceased  died  seised  of  real  estate,  which 
would  be  disposed  of  by  the  will  of  1851, 
and  advised  that  the  plaintilb  shonid 
delay  bringing  in  their  declaration  until 
leave  should  be  obtained  to  cite  the  heir- 
at-law  of  the  deceased,  under  s.  61.  of  20 
&  21  Vict.  c.  77.  Accordingly,  a  sum- 
mons was  served  on  the  proctor  of  the 
defendant  to  shew  cause  why  a  citation 
to  see  proceedings  should  not  issue  against 
C.  J.  Freeman,  the  only  son  of  Elisa- 
beth Freeman,  the  wife  of  one  of  the 
plaintiffs,  and  Mary  Ann  Binns,  the  de- 
fendants, co-heirs  of  the  real  estate  of  the 
deceased. 

Dr.  Addams  now  moved  for  an  order  au- 
thorising the  plaintiffs  to  dte  Mary  Ann 
Binns  and  C.  S.  Freeman,  the  co-heirs  of 
the  deceased,  under  sec.  61.  of  SO  ft  91 
Vict.  c.  77.  and  role  34.  of  the  Contentious 
Business  Rules. 

Denman,  for  the  defendant.— The  act 
does  not  require  that  the  heir-at-law 
should  be  cited  in  all  cases,  but  gives  the 
Court  a  discretionary  power  to  make  or 
refuse  the  order— ss.  61,  62,  63.  This  is 
a  case  in  which  the  Court  should  refuse  to 
make  the  order.  C.  J.  Freeman,  who  is 
the  co-heir  with  Mrs.  Binns,  is  the  infant 
son  of  the  wife  of  one  of  the  plaintiffs,  and 
would,  therefore,  be  under  the  influence  of 
the  pWntifb.  Onr  case  would  he  pre- 
judiced, as,  in  consequence  of  the  citation, 
the  plaintifi  would,  through  C.  0.  Free- 
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man,  become  entitled  to  the  possession  of 
documents  and  acquire  information  bearing 
upon  the  ease  set  up  by  the  defendants. 

Sir  C.  Cresswell.— I  see  no  difficulty 
in  your  way,  or  any  reason  for  departing 
firom  the  intention  of  the  legislature,  which 
was  to  avoid  as  far  as  possible  the  neces- 
sity of  having  the  same  question  twice 
tried.  The  defeudant  can  set  up  an  inde- 
pendent case. 

Denman. — There  is  also  a  point  of  prac- 
tice raised  by  this  case,  viz.,  whether  this 
can  be  said  to  be  a  proceeding  "taken" 
under  the  20  &  21  Vict.  e.  77.  within  the 
meaning  of  section  61.  "  Taken"  must 
mean  "  commenced,"  and  here  an  appear- 
ance had  been  entered  before  tbe  Probate 
Act  came  into  operation.  This  was  a 
cause  pending  at  the  commencement  of 
the  act,  and  transferred  to  this  Court  by 
section  84. 

Sir  C.  Cres8W£i.l. — I  think  that  as 
the  cause  is  at  an  early  stage,  no  allegation 
or  answer  having  been  given  in,  but  only 
an  appearance  and  assertion,  atfd  as  the 
plaintiffs  are  in  a  condition  to  call  for 
the  primary  answer  to  their  case,  they 
are  still  entitled  to  call  upon  the  heir- 
at-law  to  appear.  The  case  seems  to  be 
clearly  within  the  intention  of  the  act.  By 
the  last  clause  of  rule  84.  it  seems  that 
the  Conzt  has  power  to  exclude  from  cita- 
tion any  person  not  proper  to  be  dted ;  but 
liere  it  would  be  improper  that  one  of  two 
co-h«rs  should  be  cited  to  the  exclusion 
of  the  othex. 

Motion  granted. 


1858.    V      ^« 5. 
Feb.  15. J  .  < deceased). 

W^-Preaumed  Revocation. 

Gf  in  1855,  wrote  his  aill  on  six  or  seven 
unattached  sheett  paper.  At  the  foot  iff 
eaeh  sheet  he  signed  hi*  name  m  the  presence 
of  Ivo  inifiesfei,  vho  also  nbseribed  their 
nanus  in  kis  presence.  Afier  Q*s  dwth 
two  mlg  of  these  sheets,  «».,  the  third  and 
/ourthf  could  be  found,  but  they  contained  a 


disposition  of  part  pf  Q.*s  property.  On 
motion  for  a  grant  of  administration^  vith 
these  two  papers  annexed,  as  being  the  will 
of  O, — Held,  first,  that  it  must  be  presumed 
that  &.  destroyed  the  lost  sheets  intei^ionally  ; 
secondly,  that  as  the  last  sheet  contained  the 
only  signatures  which  were  in  compliance 
with  the  Wills  Act,  the  whole  will  must  be 
preeumed  to  haee  been  revoked, 

Thomas  Gullan  died  in  December  1857* 
aged  eighty-three,  leaving  his  widow  sur- 
viving, but  no  other  relation.  His  per- 
sonal estate  amounted  to  9,000/.  He  bad 
also  real  estate,  and  under  the  will  of  a 
brother  had  power  to  charge  certain  pro- 
perty in  favour  of  bis  widow,  with  an 
annuity  of  1002.  per  annum.  In  1865 
he  prepared  a  will  himself.  It  was  writ- 
ten on  six  or  seven  unattached  sheets, 
and  was  executed  by  his  signing  his  name 
at  tbe  foot  of  each  sheet  in  the  presence 
of  two  witnesses,  who  also  subscribed 
their  names  in  his  presence.  After  his 
death  only  two  of  these  sheets,  the  third 
and  fourth,  could  be  found.  In  their 
beginnings  and  endings  they  were  insen- 
sible, but  in  the  body  of  them  the  deceased 
had  exercised  the  power  of  appointment  in 
favour  of  his  widow,  and  had  also  disposed 
of  part  of  his  property.  His  widow  de- 
posed that  he  had  not  destroyed  any  papers 
connected  with  business  until  shortly  be- 
fore his  death,  when  his  mind  bad  under- 
gone a  great  change,  and  he  then  destroyed 
a  great  many. 

Dr.  Deane  moved  the  Court  to  decree 
that  letters  of  administration,  with  tbe  two 
papers  annexed,  as  being  the  will  of  tbe 
deceased,  should  be  granted  to  the  deceas- 
ed's widow.  The  question  is,  whether 
the  destruction  of  the  last  sheet  was  a 
revocation  of  the  whole  will,  or  whether 
the  two  sheets  are  entitled  to  probate. 
There  is  no  case  exactly  in  point.  In 
Euen  T.  Franklin  (1)  the  deceased  had 
signed  his  name  at  the  foot  of  each  sheet 
of  the  will,  and  the  attesting  witnesses  had 
subscribed  all  the  sheets,  but  the  last.  Sir 
J.  Dodson  was  of  opinion  that  that  was 
not  a  due  execution  of  the  will.  That 
case,  however,  being  one  of  imperfect  exe- 

(1)  Desne.T. 
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cution,  and  not  a  case  of  nToeation,  does 
not  decide  the  question. 

[Sir  C.  Crb8swru» — It  mnst  be  pre- 
sumed that  the  tettator  wilfully  destroy- 
ed the  last  sheet.  If  so,  he  destrojvd 
the  only  part  that  gare  validity  to  the 
irill.] 

Unlesa  under  Lord  St  Leonards'  Act 
(Ifi  ft  16  Yiot.  e.  24.)  the  signatures  at 
the  foot  of  each  sheet  hare  the  effect  of 
making  each  sheet  a  ralid  testamentary 
p^. 

Sib  C.  Crbsswbll. — The  case  would 
have  been  very  different  if  it  had  not 
appeared  that  more  than  two  sheets  were 
executed.  Yon  cannot  convert  aignatores 
which  are  not  in  cdmpliance  with  the 
statute  into  valid  signatures.  The  signa- 
tures at  the  end  of  the  last  sheet  were  the 
only  ones  made  in  eompliuice  with  the 
statute.  That  sheet  having  been  destroyed, 
the  whole  will  was  revoked,  and  I  most 
refuse  the  motion. 

MoUmt  r^fiued. 


llATmiHOHIU.  ^ 

1858.         >     CURTIS  V.  CURTIS. 

Feb.  24.  } 

Judical  SeparaHwa  —  CmOodg  of  ChU* 
dren  pendente  Lite — Intertm  Order  mnder 
eeetion  35.  of  20  ^21  Viet.  e.  85. 

In  a  Muit  for  a  judicial  separation  bp  rea- 
son of  the  hnaband's  cruelty,  the  tnfe  appUed 
weder  geeUon  S5.  o/20  1^  21  Viet.  e.  85, 
fbr  an  interim  order  reetraininff  the  hm^and 
from  remenii^  from  her  eiutodjf  the  children 
ef  the  marriage,  Theg  we  rupectieely 
nine,  eufht  and  Jtee  year*  old,  the  fwe  eUsr 
be^  WHbr  the  care  of  a  govemeee  at  her 
honee,  the  j/oungeat  with  the  wife.  The 
htuAand  made  a  erou-applieation  for  an 
order  that  the  two  elder  children  thonld  be 
delivered  to  him.  The  appUeaOon  of  the 
wife  wot  grounded  on  the  facta  stated  in 
her  petition  for  a  eeparatioit,  which  were 
not  admitted  by  the  hueband.  The  Court, 
in  order  to  avoid  prejudging  the  meritt  of 
the  euit,  n^iued  both  appUeettione,  and  di- 
rected that  vn^  further  orders  the  two 
elder  children  thould  remaht  with  their  go- 
v«nwM,  and  the  ifowgeet  child  with  the 


wife,  *he  underfahing  noJ  to  remeee  it  with- 
mf  n^e  to  the  kn^nd,  who  wot  to  keee 
all  reaeonMe  aeeeee  to  the  sA^Ursn. 

This  was  an  application,  under  sect  S5. 
of  the  20  &  21  Vict  c.  85,  for  an  interim 
wder  as  to  the  custody  of  the  children 
of  the  marriage,  in  a  suit  for  obtainnig 
a  judicial  aq>aratian,  promoted  by  Hn. 
Cutis  against  her  husband,  on  the  ground 
of  cruelty. 

The  following  facts  were  stated  in  the 
affidavit  of  Mrs,  Cnrtia : — 

The  marriage  took  place  in  June  1846. 
There  was  issue  of  it  five  children, 
three  of  whom,  of  the  respective  ages 
of  nine,  eight,  and  five  years,  were  still 
living.  For  some  years  after  the  marriage 
the  parties  lived  in  London.  In  several 
instances,  about  the  year  1850,  Mr.  Curtis 
behaved  with  cruelty  towards  the  childnn 
and  herselfl  In  1850  he  became.  Innatie, 
and  was  oUiged  to  be  placed  nndw  tO' 
straint.  In  1861  he  wanted  her  to  go  to 
Australia  witli  him,  to  which  she  was  op- 
posed, when  he  threatened  that  if  she  iSA 
not  do  so,  he  would  take  away  the  chil- 
dren from  her  and  place  them  with  his 
mother.  Influenced  by  these  threats,  she 
then  consented  to  go  with  him  to  New 
York,  where  they  arrived  in  February 
1852.  While  there  Mr.  Curtis  became  a 
dangerous  lunatic,  and  was  confined  in  an 
asylum  in  New  York,  where  he  remained 
from  July  till  October  1852.  Her  father 
then  went  over  to  New  York,  and  brought 
her  and  her  children  back  to  England  ;  and 
from  that  time  till  July  1857  ahe  leaded 
with  her  &ther  in  En^and  and  Ivdand, 
during  iriiieh  period  Mr.  Curtis  nerer  came 
back  to  her,  nor  did  he  eontoibnte  to  the 
maintenance  of  benelf  or  children.  In 
July  1857  he  suddenly  made  his  appear- 
ance at  her  father's  house  in  Irdaud,  when, 
to  avoid  him,  ahe  fled  with  her  cfaildiea, 
and  took  another  name.  He  then  put  adver- 
tisements in  newspapers,  and  had  handbills 
printed  stating  that  she  had  absconded.  In 
FelHmary  1858,  having  found  out  that  she 
was  living  at  Homsey,  he  esme  to  the 
house,  where  she  was  lodging,  broke  open 
the  dwxt  of  her  bedroom,  and  tried  to  dr^ 
away  one  of  the  children,  and  waa  «ily 
prevented  from  doing  so  by  theiateifarence 
of  the  police.   He  then  went  to  the  honsB 
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of  a  Miss  Parker,  a  governess,  with  whom 
the  other  children  bad  been  placed  for  their 
education,  at  the  expense  of  the  father  of 
Hra.  Curtis,  and  tried  to  induce  her  to 
give  them  up  to  him. 

Forsjfth,  Q.C.f  moved  the  Court  to  make 
an  order  that  while  the  suit  should  be 
pending,  and  until  some  final  decree  in 
it  should  be  madei  Mr.  Curtis  should  be 
restrained  from  removing  the  children  from 
the  custody  of  their  mother. 

[CKB88WKLL,  J.O. — Have  you  an  affi- 
davit atatinff  that  Mr.  Curtis  has  appeared 
in  the  suitt} 

No. 

[Crrsswbll,  J.O. — That  fact  mast  be 
supplied  by  afiidavit.] 

Mr.  Curiht  the  respondent,  appeared 
in  person.  He  read  an  affidavit  denying 
that  he  had  treated  his  children  with  cruel- 
ty. He  admitted  that  he  had  been  placed 
under  restraint,  but  alleged  that  this  was 
in  consequence  of  a  brain  fever,  and  that 
his  illness  was  merely  temporary.  He 
admitted  that  Mrs.  Curtis  was  entitled  to 
the  custody  of  the  youngest  child,  but 
contended  that  he  ought  to  be  allowed 
to  have  aocen  to  it.  As  to  the  elder 
ehildren,  he  urged  thti;  he  had  primd 
ybese  a  legal  right  to  their  custody,  and 
that  no  ^und  was  shewn  for  depriving 
him  of  this  tight. 

He  then  made  a  cross-motion,  praying 
the  Court  to  order  the  petitioner  or 
other  persons  having  the  custody  of  the 
two  elder  ehildren  to  bring  them  into  court 
and  deliver  them  to  him  as  their  lawful 
guardian. 

CBBaawxLL,  J.O.— The  only  order  that 
I  can  now  make  must  be  one  that  will  in 
no  way  bear  upon  or  prejudge  the  merits 
of  the  suit.  If  I  were  to  m&e  an  order, 
granting  the  applieaUon  of  Mrs.  Curtis  or 
that  of  her  kusband,  I  might  be  doing 
an  injnstiee  to  the  other  party.  For  the 
present,  the  two  elder  children  seem  to  be 
under  the  care  of  a  very  proper  person, 
and,  as  I  understand  that  Mrs.  Curtis's 
father  is  willing  to  bear  the  expense  of 
maintaining  tbem  with  Miss  Parker,  I 
shall  direct  that  until  further  order  they 
shall  remain  with  her.  With  respect  to 
the  youngest  child,  who  is  only  five  yean 
Nsw  Saans,  XXTII.— PsobJiTK 


old,  she  must  remain  with  Mrs,  Cprtis,  on 
her  undertaking  not  to  remove  from  her 
present  abode  without  giving  notice  to 
her  husband.  Mr.  Curtis  is  in  either  ease 
to  be  allowed  all  reasonable  aooesi  to  the 
children. 

Ordered,  that  the  ttro  elder  children 
remain  in  the  euetodf/  0/  their 
governess  till  further  order»t 
and  that  the  youngest  child  re- 
mai%  wUh  its  mother,  the  under' 
taking  not  to  remove  it  from  her 
present  abode  mthoul  notiee  to 
her  husband,  he  to  be  allowed 
all  reasonable  aeeea*  to  the  ehil- 
dren. 


PaOBATB.  ")  ,       ,  ,  , 

1858      >  ^fWW  of   JOHN  JONES 

Jan.  2k.  J  rd««.«rf;. 

AdminiHraUon  —  Fraettce  —  Limited 
jidmimistration,  the  Next-of^Kin  residing 
Abroad—^0  ^  SI  Viet.  0.  77.  «.  78. 

ji,  died  intestate,  leaving  personal  pro- 
pertjf  in  England  which  required  immediate 
management,  B,  hit  sole  next-of-kin,  resided 
in  jiuttraUot  and  had  no  dtUg  constituted 
agent  here.  Administration  was  granted  to 
C,  the  father-in-law  of  B,  for  the  benefit 
of  B.  until  he  should  himself  apply  for 
administration,  on  condition  that  C.  should 
give  justtfgiag  seeuritg  and  exhibit  an 
inventorg* 

John  Jenes,  widower,  died  on  the  24th 
of  December  1857,  in  the  county  of  Mid- 
dlesex, intestate,  leaving  Joseph  Jones,  his 
only  ohild,  the  sole  person  entitled  to  hie 
personal  estate,  who  for  four  years  had 
been  resident  at  Sydney,  in  Australia,  and 
had  no  duly  constitated  attorney  or  agent 
in  this  country.  The  personal  estate  of 
the  deceased  consisted  of  furniture  at  his 
lodgings,  some  leasehold  houses,  and 
monies  in  savings  banks,  for  the  manage- 
ment and  protection  of  which  it  was 
necessary  that  a  legal  personal  representa- 
tive of  the  deceased  should  be  immediately 
appointed. 

Joseph  Jones,  in  1854,  married  Elisa- 
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beth  Riches,  daughter  of  Oeoi^e  Riehei, 
who  now  applied  for  a  grant  of  letters  of 
administration  for  the  benefit  bf  his  lon- 
in-law  Joseph  Jones,  vader  section  73.  of 
the  20  &  21  Vict.  c.  77. 

These  facta  were  stated  in  the  affidavits 
of  O.  Riches.  Clark,  and  C.  O.  Hobbs. 
The  affidavit  of  the  latter  contained  exa- 
mined copies  of  the  following  docu- 
ments : — 

1.  The  register  of  the  marriage  of 
G.  Riches. — 2.  The  baptismal  certificate 
of  his  daughter  Rlizabeth.-— 3.  The  mar- 
riage certifioate  of  John  Jones  with  M.  O. 
— 4.  The  baptismal  certificate  of  their  son, 
Joseph  Jones,  —  5.  Burial  certificate  of 
Mary,  wife  of  John  Jones.--6.  Marriage 
certificate  of  Joseph  Jones  and  Eliiabeth 
Riches. 

Dr.  Deane  now  moved  the  Court  to 
decree  letters  of  administration  of  the 
goods,  &:c.  of  John  Jones,  to  be  granted  to 
Gteoi^e  Riches  for  the  use  and  benefit  of 
Joseph  Jones,  residing  in  Australia,  until 
he  should  apply  for  the  same  to  be  granted 
to  himself,  on  the  said  6.  Riches  giving 
justifying  security,  and  being  assigned  to 
exhibit  an  inventory  of  the  said  goods,  &c 
within  one  month  from  the  date  of  the 
letters  of  administration. 

Sib  C.  Cbbsbwell. — I  think  adminis- 
tration may  go  on  the  terms  proposed. 

Motion  granted. 


Pbobatb. 

1858 
Feb 


BATB.  ■) 


the    goods     of  SUSANNAH 

CLARKE,  WIDOW  deceased). 


ffiU  —  Execution  hj/  Mark  —  Wrong 
Name  written  against  the  Mark. 

A  will,  purporting  in  the  eommeneement 
and  testimonium  clause  to  be  that  of  S.  C; 
was  executed  by  a  mari,  again^  which  was 
written  the  name  S.  B,  and  was  handed  by 
S.  C,  as  her  will,  to  one  of  her  executors, 
shortly  before  her  death.  B.  had  been  the 
maiden  name  of  S.  C: — Held,  that,  as 
there  was  sufficient  evidence  thai  the  mark 
was  thai  of  S.  C,  the  execution  of  the  will 


by  her  was-  not  vitiated  by  another  same 
having  been  written  against  her  mark. 

Susannah  Clarke,  widow,  died  in  1857, 
leaving  a  will,  dated  the  19di  of  Febnurj 
1844.  The  will  was  executed  by  a  maik. 
In  the  commencement  of  it,  and  in  the 

testimonium  clause,  the  testatrix  was  pro- 
perly described  as  "  Susannah  Clarke," 
but  against  the  mark  was  written  "Sasan- 
nah  Barrell,  her  mark,"  Barrell  having 
been  her  maiden  name. 

Fiaher,  one  of  the  executors,  deposed 
that,  shortly  before  her  death  she  gave  him 
the  will,  in  a  sealed  envelope,  telling  him 
that  she  wished  him  to  manage  for  her; 
that  he  kept  it  sealed  up  un^  after  her 
death ;  that  the  will  waa  entirely  in  the 
handwriting  of  one  of  the  attesting  wit- 
nesses, Sidney,  the  schoolmaster  of  Uie 
parish  in  which  the  testatrix  resided ;  that 
both  the  attesting  witnesses  were  dead,  and 
that  he  believed  "  Barrell"  to  have  been 
a  clerical  error  of  Sidney's. 

Dr.  Deatte  moved  for  a  grant  of  probate 
of  the  will. — The  facts  stated  in  the  affi- 
davit of  Fisher  shew  that  the  will  was  duly 
executed  pursuant  to  the  Wills  Act.— 
In  the  goods  of  Bryce,  2  Curt.  325. 
In  the  goods  of  Clark,  Ibid.  329. 

Sir  C.  Cbesswexx. — I  am  quite  satis- 
fied on  the  evidence  that  the  mark  wu 
really  that  of  Susannah  Clarke,  and  there- 
fore that  she  duly  executed  the  will.  H 
■o,  it  matters  not  what  some  one  else  may 
have  written  against  the  mark. 

Motion  granted. 


PaoB4ri."i 

1858  CHATELAIN   AITD  OTHEBS  P. 

Feb.  27.)  DKPONTIONY. 

Administration  Pendente  £tte— 20  ^  21 
Viet.  e.  77.  s.  70. 

Administration  pendente  lite,  tinder  the 
70th  section  of  the  20^21  Fict.  c.  77- 
was  granted  to  the  defendant  in  a  testa~ 
mentary  suit,  the  plaintiffs  not  oppning  the 
application. 
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This  wu  a  testamentary  suit. 

Daman  mored  the  Court,  under  sec- 
tion 70.  of  the  20  &  21  Vict.  c.  77.  that 
leUers  of  administration  peadente  lite 
of  the  personal  estate  of  the  deceased 
should  be  granted  to  the  defendant  in 
the  suit. 

Dr.  PhilUmore,  for  the  plaintiffs,  said 
that  thejr  would  offer  no  opposition,  on  the 
uoderatanding  that  they  should  not  be 
prejudiced  in  the  subsequent  proceedings 
in  the  suit. 

Sir  C.  Ckesswkll. — As  the  plaintiffs 
do  not  oppose  the  application,  administra- 
tion may  go  as  prayed.  If  they  had 
objected,  I  should  have  thought  that  it 
would  have  been  better  that  administration 
dionld  hare  been  granted  to  some  tliird 
person. 

Motion  granted. 


IfATHIM oiruL. 

1858.      >    Ex  parte  ball. 
Feb.  27.  J 

Hiuhand  and  Wife — Protection  of  Pro- 
perty acquired  fry  a  Deserted  Wife  — 
Praeliee~-Citation-—20  ^  21  f^et,  c.  85. 
e.  21. 

Service  of  a  citation  on  the  huahand  it 
not  neeeasary  in  the  ease  of  an  application 
by  a  deserted  aife,  under  section  21.  of  the 
20  ^  21  Viet.  e.  85,  for  an  order  for  the 
protection  of  property  acquired  by  her  since 
the  desertion.  Such  order  may  be  made  on 
the  affidavit*  of  the  applicant. 

This  was  an  application  under  section  21. 
of  the  20  &  21  Vict.  c.  85.  by  Maria  Hall, 
who  bad  been  deserted  by  her  husband, 
for  an  order  protecting  property  acquired 
by  her  since  the  desertion. 

Dr.  Deane  moved  the  Conrt  to  dispense 
widi  serrice  of  a  citation  on  the  husband, 
on  the  ground  that  the  wife  did  not  know 
where  he  was. 

Crxsswell,  J.O. — You  do  not  require 
the  assistance  of  the  Court.  The  service 
of  a  cibition  on  the  husband  is  not  ;nece8- 


sary.  I  can  grant  an  order  for  protection 
of  the  wife's  property  upon  her  affidavits. 
Her  husband  may  come  to  the  Court  at 
any  time  and  apply  for  a  discharge  of  the 
order. 

MiMon  nfueed. 


Ml.TaiHOlflAL.'^ 

1858.      >    Ex  parte  huiuhedx. 
Feb.  27.  J 

Husband  and  Wif»— Order  for  ike  Pro- 
tection of  Property  aegmired  fiy  a  Deserted 
Wife— 20  4>  21  yiot.  e.  85.  a.  21. 

The  order  for  the  protection  of  property 
acquired  by  a  wife,  after  she  has  been  de- 
serted by  her  husband,  should,  in  terms,  be 
for  the  protection  of  her  property  generally^ 
and  not  of  specific  property,  so  as  to  leave 
open  any  question  as  to  her  title. 

This  was  an  application,  under  section 
21.  of  the  Divorce  Act,  on  the  part  of 
Mary  Mullineux,  of  Market  Drayton, 
Salop,  the  wife  of  James  Mullineux,  for 
an  order  for  the  protection  of  her  earnings 
and  property  acquired  since  the  2nd  of 
February  1838,  the  day  on  which  she  was 
deserted  by  her  husband,  from  him  and 
from  all  creditors  and  persons  claiming 
under  him. 

The  parties  were  married,  on  the  27th  of 
August  1836,  at  Market  Drayton,  and  co- 
habited together  there  for  about  a  year 
and  six  months,  but  had  no  issue.  On  the 
2nd  of  February  1888  the  husband,  with- 
out any  reasonable  cause,  deserted  his 
wife  (having  on  that  day  left  home  on  the 
pretence  that  he  was  going  to  the  north  of 
England  to.  obtain  orders  in  his  business), 
and  had  ever  since  remained  absent  from 
her,  except  as  hereinafter  mentioned.  The 
wife  had  no  intelligence  of  her  husbaud 
from  the  date  of  the  desertion  until  August 
1848,  when  she  received  a  letter  from 
him,  dated  "  Pittsburg,  Pennsylvania,  June 
18th,  1848.'*  In  January  1854,  nothaving 
seen  or  heard  from  him  in  the  mean  time, 
he  came  unexpectedly  to  his  wife's  house, 
where  he  stopped  fur  a  aliort  time,  and 
then  went  to  the  house  of  his  father  iu  th^ 


Digitized  by 


so 


PROBATE  AND  MATRIUONIAL  COURTS: 


neigbbonrhood  of  Market  Drayton,  where 
he  remained  for  a  fortnight,  ealUng  daily 
on  his  wife,  hut  not  cohabiting  with  her. 
He  then  went  away,  ilnee  which  time  hii 
wife  had  only  once  heard  from  him,  when 
■he  received  a  letter  from  him  dated 
"Liverpool,  February  10, 1854,"  in  which 
he  stated  bia  intention  of  forthwith  tailing 
for  America. 

Since  the  desertion,  the  wife  had  mun- 
tained  herself  by  her  own  industry,  and 
had  thereby  acquired  some  considerable 
property,  which  was  specifically  set  forth 
in  her  application  to  the  Court.  The  hus- 
band ia  now  residing  m  America  or  in  other 
fbrei^  pftrta,  and  lua  no  attorney  or  agent 
in  this  counby. 

Tliese  facta  were  stated  in  the  applica- 
tion of  Mrs.  Hullineux,  and  were  deposed 
to  by  her  in  the  affidavit  in  support  of  the 
application. 

Dr.  Addamt  now  moved  the  Court, 
under  section  21.  of  the  Divorce  Act,  for 
an  order  of  protection  as  to  the  property 
specified  in  the  application,  against  the 
husband,  his  ereditors,  and  all  persons 
claiming  under  him. 

Crebswsll,  J.O. — Upon  the  facts  stated 
by  Mrs.  MuUineux  in  her  affidavit,  she  is 
entitled  to  an  order  for  the  protection  of 
the  property  she  has  acquired  since  the 
desertion.  I  cannot,  however,  give  an 
order  to  protect  any  specific  property. 
The  order  must  be  in  general  terms,  leaving 
open  the  question  of  title  to  the  specific 
property. 

Order  of  protection  granted,  bvt 
not  M  to  any  tpee^  propertjft 


PaOBATE. 

1858 
March 


the  goods  4j^w.  bbowh 
(  deceased ), 


Will — Revocation — Parol  Evidence  of 
Contents  of  nustn^  WiU. 

B,  in  1846,  made  a  teill,  which  he  re- 
voked by  another  will  made  in  1855.  On 
his  death  the  former  will  was  found,  but  not 
the  latter: — Keldffirst,  thatit  must  bepre- 


turned  (Ae  deceased  dentnyed  ike  tmimg 
will  animo  retocandi, 

Seeondiyt  CAol  pan4  evidence  tf  tk* 
eeateiiit  of  the  misting  will  vat  adms- 
tible. 

Thirdly,  that  the  earlier  will  wet  not 
revived  by  the  destruction  nf  the  wiU  which 
had  revoked  it, 

W.  Brown,  of  Whitby,  died  on  the  19tfa 
of  February  1857,  leaving  a  widow  and 
six  children.  He  died  possessed  of  real 
estates  of  the  value  of  40,000^,  and  of 
personalty  of  the  value  of  more  thsn 
10,0001. 

On  the  6lh  of  November  1846  he  made 
and  duly  executed  his  will,  disposing  of 
bis  real  and  personal  estate.  On  the  Slst 
of  July  1855  he  made  and  duly  executed 
another  wilt,  disposing  of  his  real  snd  ^ 
personal  estate,  of  a  different  tenonr  and 
with  a  different  appointment  of  executon, 
thereby  absolutely  revoking  the  will  of 
November  1 846,  which  was,  however, 
on  his  death  found  in  his  possessioa, 
though  treated  apparently  as  of  no  value, 
and  not  placed  among  his  important 
papers. 

The  will  of  the  Slat  '"^y  1^ 
direetly  after  its  execution  taken  away 
by  the  deceased,  who  said  he  should  pro- 
bably leave  it  at  his  hankers.  Tbih 
however,  he  never  did;  and  afla  dili-' 
gent  seweh  the  second  will  covid  not 
be  found. 

The  former  will  was  never  re-execvted 
by  the  deceased  or  revived  by  any  codicil. 
Neither  the  instructions  for,  nor  any  draft 
of,  the  second  will  were  in  existence,  tiie 
deceased  having  destroyed  them  when  he 
executed  the  will.  The  contents  of  that 
will  were  well  remembered  and  deposed  to 
by  R.  Breckon,  who  had  been  for  many 
years  the  confidential  solicitor  of  the  de* 
ceased,  who  had  prepared  and  was  an 
attesting  witness  to  both  wills. 

In  o^er  to  obtain  a  judidai  deonon 
on  the  question,  whether  the  deceased 
had  died  intestate,  or  whether  At  wiU  of 
November  1846  was  an  operative  will, 
and  disposed  of  the  real  esti^,  W.  Brown, 
the  eldest  son  and  heir-at-lmw  of  the 
deceased,  brought  an  action  of  ejectment 
in  the  Court  of  Queen's  Bench,  agunst 
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the  deceased's  widow,  to  recover  a  free- 
hold meunage,  which  formed  part  of  the 
deceased's  rul  estate  at  the  time  of  hia 
death. 

This  action  came  on  for  trial,  before 
Lord  Campbell,  C.J.,  at  Guildhall,  on  the 
15th  of  December  1857,  when  a  verdict 
was  found  for  the  plaintiif,  subject  to  the 
opinion  of  the  Court  of  Qaeen*a  Bench  on 
a  special  case. 

The  questions  left  to  the  Court  were — 
First,  was  the  will  of  July  1855  proveable 
by  parol  for  any  purpose  ?  If  so,  was  the 
will  of  1846  revoked  thereby  1  Secondly, 
if  the  will  of  November  1846  was  so 
revoked,  did  W.  Brown,  the  fother  (the  said 
deceased),  die  intestate  or  was  the  will  of 
November  1846  an  operative  will  on  his 
death  1  The  special  case  was  argued  on 
the  36th  of  January  1858,  before  the'fuU 
Court,  which  held  (1) — First,  that  the 
wilt  of  1855  was  proveable  by  parol, 
and  that  the  first  will  was  revoked  there- 
by ;  secondly,  that  W.  Brown,  the  father, 
died  intestate.  Judgment  in  the  eject- 
ment was  entered  accordingly  fin-  the  heip> 
at-law. 

The  above  facts  were  deposed  to  in  the 
affidavits  of  the  widow  of  the  deceased,  R. 
Breefcon,  his  solicitor,  and  R.  Ponitt,  the 
deceased's  cousin. 

Dr.  Addama  (Feb.  37)  moved  the  Court 
to  decree  letters  of  administration  of  the 
effects  of  the  deceased,  as  having  died 
intestate,  to  the  widow  of  the  deceased. 
He  submitted  that,  on  the  authority  of  the 
above  decision  of  the  Court  of  Queen's 
Bench,  the  motion  ought  to  be  granted. 

Cur,  adv.  eiiZt. 

Sir  C.  Cresswell  now  said — In  this  case 
the  deceased  made  a  will,  in  1 846,  disposing 
of  his  real  and  personal  estate,  and  some 
yean  afterwards  he  made  another  will 
revoking'the  first.  On  his  death  the  first 
will  was  found  amongst  his  papers,  but  the 
aeoond  coidd  not  be  found.  The  ordinary 
preaomptioo  must  therefore  prevail ;  and 
U  most  be  taken  that  the  deceased 
destroyed  the  second  will  animo  revoeandi. 
An  ejectment  was  brought  in  the  Court  of 
Queen's  Bench,  by  the  heir-at-law  of  the 

(1)  Not  yet  lepoited. 


deceased,  when  the  question  arose  whether 
parol  evidence  was  admissible  to  shew  the 
contents  of  the  missing  will.  That  Court 
held  that  it  was ;  and  in  their  decision  I 
concur.  Being  admissible  for  that  pur- 
pose, it  shews  beyond  doubt  that  a  will 
was  executed  by  the  deceased  revoking  the 
will  of  1846.  That  will  then,  having  been 
once  revoked,  was  not  revived  by  the 
deatruction  of  the  revoking  will  by  the 
deceased.  It  could  only  be  revived  by  ita 
re^execution,  or  by  the  execution  of  a 
eodicil,  shewing  an  intention  to  revive  it — 
7  WiU.  4.  ^  1  Kw(.  e.  36.  s.  23.  Admi- 
niatratiott  must  therefore  be  granted  to  the 
widow  of  the  deceased,  as  having  died 
intestate. 

AfofMHi  granted. 


Probatb.  '\ 
1858.     V  HADDOM  9.  FLADOATE. 

March5.3  « 

Will  of  Married  Woman Separate 
Eatate. 

In  1817  a  hutband  and  tn/e  verbally 
agreed  that  they  would  divide  thHr  furniiure 
and  effects,  arui  live  separate,  that  the  wife 
should  maintain  hertelf,  and  that  the  husband 
should  allov  her  to  enjoy  her  earnings  for 
her  separate  use,  and  that  neither  should 
interfere  with  the  other.  In  pursuance  of 
this  agreement,  they  divided  their  effects 
and  separated ;  the  wife  engaged  in  business 
and  died  in  1856,  leaving  a  will,  bequeath- 
ing money  which  she  had  acquired  in  her 
business  sinee  the  sqtaration.  In  a  suit 
instituted  for  a  grant  of  administration 
against  the  executor  named  in  the  u>f/e** 
will,  an  ailegaUon  was  ginen  'in  by  the 
latter-  pleading  the  above  facts.  The  ad- 
mission of  this  aUegalion  being  opposed, — 
Held,  that  it  was  admieeiblet  inaemuek  a* 
under  the  circumstances  stated  in  s(,  the 
property  aequn'ed  by  tite  wife  after  the  m- 
paration  became  her  separate  propertyt  and 
as  such,  night  be  bequeathed  by  her. 

This  was  a  cause  (transferred  from  the 
late  Prerogative  Court  of  Canterbury)  of 
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granting  tetters  of  administrattoTi  of  the 
personal  estate  and  efTects  of  Martha  Had- 
don,  deceased,  to  William  Haddon,  her 
husband,  instituted  by  him  against  T.  W. 
Fladgate,  an  executor  named  in  a  will  of 
the  deceased  made  in  October  1856. 

At  first  the  only  quection  raised  was, 
whether  or  not  Haddon  was  thehusbud 
of  the  deceased,  Fladgate  alleging  that  she 
had  died  a  widow.  Subsequently,  how- 
ever, it  was  admitted  that  he  was  the 
deceased's  husband  ;  and  the  only  point 
which  remained  in  dispute  was,  whether, 
under  the  circumstances  stated  in  the 
allegation  of  Fladgate,  the  property,  of 
which  the  deceased  died  possessed,  had  not 
become  her  separate  property,  and  as  such 
mighty  notwithstanding  her  coverture,  be 
bequeathed  by  her  will. 

An  allegation  filed,  on  behalf  of  W. 
Haddon,  pleaded  that  tn  1811  he  married 
the  deceased,  then  Martha  Handley;  that 
they  cohabited  together  as  man  and  wife 
for  about  five  years ;  that  (be  deceased  then 
left  him,  and  from  that  time  until  her  death 
in  August  1857  lived  separate  and  apart 
from  him  ;  that  the  deceased  up  to  the  time 
of  her  death  knew  that  he  was  living ;  and 
that  after  her  death  steps  were  taken  to 
ascertain  his  abode  and  inform  him  of  his 
wife's  death.  In  answer  to  this  an  alle- 
gation was  given  in  by  T.  Fladgate  pro- 
pounding a  will  of  the  deceased,  whereof 
he  was  appointed  an  executor,  of  which 
the  following  is  the  substance 

Art.  1. — That  it  was  not  true,  as  stated 
in  the  allegation  of  W.  Haddon,  that  the 
deceased  left  him,  but  that  &om  the  time 
of  the  marriage  in  November  1811  he 
nnifOTmly  treated  the  deceased  with  great 
unkinduesa,  neglect  and  cruelty,  contri- 
buting nothing  towards  her  mamtenance, 
but  leaving  her  to  pay  his  ante-nupttal 
debts  out  of  her  earnings  as  a  dress-maker. 
That  in  1813  he  deserted  her  and  enlisted 
in  the  militia;  that  he  subsequently  ob- 
tained his  discharge  and  renewed  his  co- 
habitation with  her,  but  still  continued  to 
treat  her  with  cruelty. 

Art.  2. — That  in  1817  deceased  pro- 
posed that  they  should  live  separate ; 
that,  accompanied  by  a  mutual  friend,  they 
went  before  a  magistrate  at  Leicester, 
thinking  that  they  should  thereby  obtain 


a  legal  sepantion  ;  that,  at  the  su^estion 
of  the  magistrate  they  mutnally  agreed  to 
live  separate  from  each  other,  to  divide 
their  furniture  and  effects  equally,  and 
thenceforth  not  to  molest  each  other,  nor 
interim  with  any  property  or  money  whidi 
either  might  acquire  subsequently  thereto; 
that  the  deceased  agreed  thenceforth  to 
maintwD  herself,  and  never  to  apply  to  her 
husband  to  support  her,  or  to  liquidate  any 
debt  which  she  might  contract,  and  that  he, 
in  consideration  thereof,  agreed  to  permit 
deceased  to  have  and  enjoy  her  own  earn- 
ings and  property  for  her  sole  and  separate 
use ;  and  that,  in  pursuance  of  that  agree- 
ment, they  separated,  equally  dividing 
their  furniture  and  effects,  andW.  Haddon 
allowed  deceased  to  have  and  enjoy  her 
share  thereof  to  her  separate  use ;  tfa^ 
deceased  thereupon  went  to  reside  apart 
from  her  husband,  and  thenceforth  eotitely 
supported  herself  by  her  business  of  adre»- 
maker,  and  never  at  any  drae  applied  to 
her  husband  for  asustanee. 

Art.  3. — That  in  1821  deceased  sold  her 
share  of  the  said  furniture  and  eff^ts, 
and  retained  the  proceeds  to  her  separate 
use,  and  that  from  that  time  till  1854  she 
was  engaged  in  business,  either  as  assistant 
or  partner. 

Art.  4.— That  from  1817  to  1854,  wbeo 
deceased  retired  from  business,  she  main- 
tained herself  without  assistance  from  her 
husband ;  that  she  never  attempted  to 
conceal  her  abode  from  him,  but  that  he 
knew  she  was  carrying  on  business  as  a 
feme  iole,  and  had  saved  a  connderahle 
aum  of  money ;  that,  Bevertheleas,  in  pur- 
suance of  his  agreement,  he  never  inter* 
fered  with  her  or  her  earnings,  but  treated 
her'eamings  as  money  set  apart  to  her 
separate  use. 

Art.  4. — That  W.  Haddon  had  declared 
on  several  occasions,  and  particularty 
in  1856,  that  he  never  **  intended  to 
claim  the  property  she  had  acquired ;  she 
had  got  it  herself,  and  he  had  agreed  that 
it  should  be  her  own";  and  that  at  such 
time  W.  Haddon,  who  had  been  some  time 
married  to  R.  B.,  desired  that  deceased's 
name  should  never  be  mentioned  before 
his  wife,  meaning  the  said  R.B. 

Art.  6. — That  by  reason  of  the  premises, 
the   property  acquired  as  aforesaid  by 
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Martha  Haddon  became  and  was  her  sepa- 
rate property,  and,  as  such,  might  be 
bequeathed  by  will,  notwithstanding  the 
alleged  maritol  right  of  W.  Haddon. 

Art.  7.— That  in  October  1856  Martha 
Haddon  made  her  will,  appointing  J.  V. 
and  T.  W,  Fladgate  her  executors. 

Dr.  Deane  and  J.  S.  Godfrey  (Feb. 
24)  opposed  the  admission  of  the  alle- 
gation.— The  circuniBtances  stated  in  the 
allegation  are  not  sufficient  to  constitute 
the  earnings  of  the  deceased,  after  the 
separation,  her  separate  property.  Here 
there  is  a  mere  verbal  agreement,  foU 
lowed  by  a  separation,,  and  acquisition  of 
property  by  the  wife.  With  the  excep- 
tion of  eases  where  the  wife  has  been 
allowed  to  deal  with  her  pin-money  and 
paraphernalia  as  her  separate  property, 
she  cannot,  without  the  intervention  of  a 
trustee,  acquire  property  to  her  sole  and 
separateuse.    They  cited — 

Maas  V.  Sheffield,  1  Robert.  364. 

M*Lean  v.  Longlanda,  5  Ves.  71. 

Walter  v.  Hodge,  2  Swanst.  92. 

Lamphir  v.  Creed,  8  Ves.  599. 

Dr.  Spinks  and  fV,  R.  Ellis,  contri. 
—First,  under  the  circumstances  stated 
in  the  allegation,  the  earnings  of  Mrs. 
Haddon,  subsequently  to  the  separation, 
became  her  separate  property.  There  is 
no  necessity  for  the  intervention  of  a 
trustee ;  the  mere  verbal  agreement  of 
the  husband  that  the  wife  should  have 
her  earnings,  in  equity  amounts  to  a  de- 
claration of  trust.  This  was  established 
by  very  early  authorities,  and  the  prin- 
ciple is  still  acted  on  by  Courts  of 
equity,  though  they  now  require  stricter 
evidence  than  formerly  of  the  agreement. 
At  all  events,  the  Court  ought  to  grant 
probate,  as  by  doing  so  the  question  would 
still  be  left  open  for  litigation  in  a  court 
of  equity ;  but  if  refused  probate,  the 
executor  would  be  barred  from  raising  it 
elsewhere.    They  cited— 

Ceeit  T.  Juxoitf  1  Atk.  278. 
Brahan  r.  BureheU^  8  Add.  £c.  Rep. 
243. 

Tappenden  v.  IValsh,  1  Phill.  352. 
Barnes  v.  yineetit,  4  Notes  of  Cases, 
Snppl.  25. 


Savyer  r.  Bletsoe,  1  Vem.  684. 
Fettyplaee  v.  Gorges,  I  Yes.  jun.  46. 
Rich  V.  Coekell,  9  Ves.  369. 
Metes  V.  Mews,  15  Beav.  529. 
Lvcas  V.  Lucas,  1  Atk.  270. 
Slanning  v.  Style,  3  F.  Wms.  344. 
Dummer  t.  PUeher,  2  Myl.  &  K.  262. 

[SirC.  Cresswbll. — After  a  separation 
for  forty  years,  I  should  be  very  glad  to 
find  that  there  are  authorities  in  &vour  of 
her  being  treated  as  a  feme  sale  in  regard 
to  this  property.  But  I  must  look  into 
the  cases  cited.] 

Cur.  adv.  dhA. 

Sir  C.  Cresswkll  now  said  —  The 
question  in  this  case  was,  whether  the 
allegation  given  in  by  Fladgate,  propound- 
ing a  will  made  by  Mrs.  Haddon,  the 
deceased,  ought  to  be  admitted  to  proof. 
The  allegation  was  in  effect  as  follows. 
—[His  Lordship  here  stated  the  sub- 
stance of  it.] — It  was  contended,  on  the 
part  of  the  husband,  that  the  circum- 
stances stated  in  the  allegation  were  not 
sufficient  to  make  the  property  that  Mrs. 
Haddon  had  acquired  in  trade  her  separate 
property,  inasmuch  as  it  had  not  been 
settled  to  her  separate  use,  and  that  conse- 
quently she  had  no  power  to  dispose  of  it 
by  will,  there  being  no  express  assent 
of  the  husband.  On  the  other  hand,  it  was 
said  that,  according  to  authorities,  not  now 
to  be  disputed,  the  husband,  under  the 
circumstances  stated  in  the  allegation,  be- 
came, and  would  in  a  court  of  equity  be 
'  treated  as,  a  trustee  for  the  wife  as  to  such 
property.  The  case  principally  relied  on 
as  an  authority  against  the  admissibility  of 
the  allegation  was  Lamphir  v.  Creed.  On 
the  other  hand,  Cecil  v.  Juxon  was  cited, 
as  shewing  that  the  former  case  did  not 
dispose  of  the  present  question.  In  Lam- 
phir V.  Creed  a  married  woman,  not  living 
with  her  husband,  carried  on  trade  and 
advanced  money  to  the  plaintiff  for  the 
purchase  of  a  share  in  a  lottery,  on  an 
agreement  that  half  should  be  considered 
a  loan  to  him,  and  that  they  should  be 
jointly  concerned  in  the  adventure ;  and 
it  was  held  that,  as  the  money  with  which 
the  lottery-ticket  was  purchased  was  that  of 
the  husband,  the  produce  of  the  lottery  prize 
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belonged  to  him  also.  In  that  cue  it  was 
not  itftted  that  the  hiuband  had  agreed  that 
the  wife  ihoald  trade  aa  a  feme  tole,  and 
have  propnty  to  her  separate  nie,  and  hie 
ahaence  was  not  wilful,  as  he  was  in  the 
serriee  of  the  Crown  as  a  solder,  and  there- 
fore, it  was  contended,  that  that  was  not 
a  case  at  all  resembling  the  present  in  its 
circumstances.  Many  anthorities  were 
cited  in  support  of  the  right  of  the  wife  in 
this  case.  It  is  only  necessary  to  men- 
tion one  of  tliem,  Rich  t.  Cockell,  where 
Lord  Eldon  treats  it  as  settled  law  that 
the  husband,  under  circumstances  similar 
to  those  in  this  case,  would  become  a  trus- 
tee for  his  wife.  I  am  of  opinion,  there- 
fore, on  the  aothority  of  the  above  eases, 
that  the  property  acquired  by  Mrs.  Had- 
don  subsequently  to  the  separation*  be- 
came her  separate  property,  and  that 
she,  as  a  right  incident  to  such  pro- 
perty, had  a  power  to  dispose  of  it  by 
her  will. 

As  to  that  part  of  the  allegation  which* 
chains  the  husband  with  bigamy,  it  must 
be  struck  out,  as  hsTing  no  bearing  upon 
the  point  in  dispute.  Subject  to  this,  the 
all^ation  must  he  admitted  to  proof. 

Allegation  admiiied,  excepting  the 
part  charging  the  kutband  with 
higamg. 


PaOBATI.  x 
1858.       f      ROBINS  AND  ANOTHER  V. 

Feb.  8 ;   t  dolphin. 
March  5.  _) 

WiU— Domieil— Seoteh  Divorce  from 
EngUtk  Marriage. 

A  Scotch  eentenee  of  diveree  purporting 
to  dittelve  an  English  marriage  between 
parties  domieiled  m  England  at  the  date 
Iff  the  marriage  amd  of  the  divorce  is 
inoperative,  either  as  a  dissolution  of 
marriage  or  as  a  divorce  d  memsd  et 
thoro. 

An  atte^afje*  responsive  to  one  pro- 
pounding a  mtil  made  under  a  power  in 
April  1854  by  A,  a  mmried  wonoa,  pleaded 
that  A.  in  182S  married  in  England  B,  a 


domieiled  EvgUskman;  that  in  1839  liiy 
eeparaied;  that  in  1854  "  A,  haeisg  iii- 
eovered  that  B.  was  domieiled  in  Seetlatf' 
and  livii^  in  admllerjft  Plained  a  Seeldt 
sentence  of  divorce  i  vinouh ;  that  A.  tim 
married  /*,  a  domieiled  ^renekmavt  lad 
went  to  reside  in  Franee^  where  she  remaiui 
until  1 857,  when  she  died,  having  previovdy, 
in  1856,  made  a  willy  revoking  allprenovs 
wills,  valid  aceording  to  the  law  of  Fravee, 
but  not  attested  as  required  bg  the  WiUs  Act, 
This  allegation  being  opposed,  was,  by  the 
direction  of  the  Court,  reformed  so  M  to 
state  speoificaUy  the  facts  as  to  B.'t  ren* 
denee  in  Scotland  at  the  date  of  the  dmree, 
when  it  appeared  that  such  re^denee  mj 
merely  ten^orarg  .'—Held,  that  the  eUego- 
tion,  as  rtfervud,  must  be  r^eetcd/or  Ik 
following  reeuons:  fir^  <Aa<  the  ease  was 
no!  daUi^mshabU  from  The  King  t.  L<d- 
ley  (1)  and  Conway  v.  Beasley  (8).  asi 
therefore  that  the  Scotch  divorce  did  vat 
dissolve  the  English  marriage;  secovdiff, 
that  the  Scotch  divorce  could  not  operate  as 
a  divorce  d  mensd  et  thoro  t  thirdty,  that 
A.'s  domicil  continued  to  be  that  of  her 
husband,  viz.  England ;  fourthly,  that  Ae 
will  of  1856  not  being  made  in  aeeordatue 
with  the  law  of  A.*e  dostieU,  A'rf  not  fetch 
the  iPi<2e/1854. 

The  question  in  this  ease  was  as  to  the 
admissibility  of  an  allegation  brou^t  hi 
by  Vernon  Dolphin. 

The  cause  was  one  of  granting  probsts 

of  a  will  and  codicil,  dated  the  1 1th  of 
April  1854,  of  Mary  Ann  Dolphin,  wife 
of  Vernon  Dolphin  deceased,  promoted  1^ 
Robins  and  Paxton,  the  executors  named 
therein,  agunst  V.  Dolphin. 

An  allegation,  brought  in  by  the  ex- 
ecutors, pleaded— That  the  testatrix,  is 
pursuance  of ,  a  power  vested  ia  her  by 
an  indenture  made  subsequently  to  her 
marriage,  dated  the  15th  of  November 
18S9,  did,  on  the  11th  of  April  16A4, 
duly  execute  the  will  and  codicil  pro- 
pounded. 

An  auction,  responnva  to  this,  was 
brought  in  by  Vernon  Dolphin^  of  which 
the  following  is  the  substance  t—That  on 

<1)  RoRB.  A  Ry.  237. 
(2)  8  Hag.  Ecc.  639. 
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the  16th  of  July  1892,  V.  Dolphin  mar- 
ried in  England,  according  to  the  cere- 
monies of  the  Church  of  England,  Mary 
Ann  otherwise  Marie  Eustelle  de  Pontds, 
wife  of  Atn^d^e  Dav€si£s  de  Pontes, 
wisely  called  Mary  Ann  Dolphin,  then 
Mary  Ann  Payne.  That  they  cohabited 
together  aa  maa  and  wife  in  Gloneeater- 
Mn  end  elsewhere  in  England  until  No- 
yember  18S9,  when  they  separated,  and 
that  a  ehild  was  bom  which  died  soon  after 
its  birth.  That  by  a  deed  or  declaration  of 
tnist,  hearing  date  the  Ifith  of  November 
1839,  it  was  declared  that  T.  W.  and  T.  B. 
should  stand  possessed  of  the  rents  and  pro- 
fits of  certain  hereditaments  and  premises, 
mentioned  in  three  certain  indentures  of 
release  of  even  date,  and  thereby  directed 
to  be  sold,  upon  trust,  after  making  cer- 
tain payments  thereout,  to  pay  the  residue 
during  the  joint  lives  of  V.  Dolphin  and 
his  wife,  to  M.  A.  Dolphin,  orsneh  person 
aa  she  should  appoint,  and  in  the  event  of 
her  dying  in  the  lifletinie  of  V.  Dolphin^  to 
hold  the  aame  apon  such  trusts,  &e.  as 
H.  A.  Dolphin,  notwithatandii^  covertnre, 
by  deed  or  instrument  in  writing,  or  by 
her  last  will  or  any  codicil  thereto,  or  by 
any  writing  in  the  nature  of  a  will,  signed 
and  published  by  her  in  the  presence  of 
and  attested  by  two  or  more  credible 
witnesses,  should,  from  time  to  time,  ap- 
point, and  in  default  of  appointment, 
in  trust  for  V.  Dolphin,  his  executors, 
&c. ;  and  by  the  same  deed  it  was  de- 
clared that,  subject  to  the  trusts  affecting 
the  same,  M.  A.  Dolphin  should  have 
a  like  power  of  appointment  over  other 
faereditainenta  and  pxemiaes  therein  men- 
tioned. 

Artide  7.  was  aa  follows : — 

"  That  the  deceased  in  the  beginning  of 
1654  having  discovered  that  V.  Dolphin 
was  then  living  in  adultery,  and  was  then 
rasident  and  domiciled  in  Scotland,  and 
that  he  had  been  so  resident  and  domiciled 
in  or  near  Edinburgh  from  the  month  of 
February  1854,  she  proceeded  to  Edin- 
burgh, and  ou  the  17th  of  June  in  that 
year  instituted  an  action  of  divorce,  before 
the  Lords  of  the  Court  of  Council  and 
Session  in  Scotland,  i^ainst  her  husband, 
the  said  V.  Dolphin,  on  the  ground  of 
Niw  SmiRS,  ZXVIL— Tbobatb. 


adultery,  and  thereupon  such  proceedings 
were  taken  and  proofs  adduced,  that  the 
said  Court,  by  their  decree,  dated  the  I9th 
of  July  1854,  found  the  said  V.  Dolphin 
guilty  of  adultery,  and  therefore  divorced 
and  separate^  him  from  the  said  M.  A. 
Payne  or  Dolphin,  her  society,  fellowship 
and  company  In  all  time  to  come,  and  de- 
clared that  he  had  forfaited  all  the  rights 
and  privileges  of  a  lawftil  husband,  and 
that  the  said  M.  A.  Payne  or  Dolphin  was 
entitled  to  live  single  or  marry  any  free 
man  as  if  she  had  never  been  married  to 
the  said  V.  Dolphin,  or  as  if  he  were 
naturally  dead ;  and  the  proponent  alleges 
that  by  such  decree  she  was  absolutely 
divorced  from  the  bond  of  matrimony 
with  the  said  V.  Dolphin,  and  was  free 
to  marry  any  other  man." 

The  al^gation  then  pleaded-^That  on 
the  8th  of  October  1854,  Am£d£«  Theo- 
dore Dav^sifis  de  Pontes  and  M.  A. 
Payne  were  dnly  married  in  Edinbn^hi 
according  to  the  ceremonies  of  the  Scotch 
Church.  That,  by  Uie  law  of  France,  it  is 
necessary  when  a  marriage  is  intended  to 
take  place  but  of  France,  between  a  native 
of  France  and  a  foreigner,  that  proclama* 
tion  of  such  marriage  should  be  made  in 
France ;  but  that  no  ecclesiastical  cere- 
mony is  required  to  make  it  valid.  That 
A.  D.  de  Pontes  was  a  native  of  France, 
domiciled  at  La  Rochelle,  and  was  a 
General  of  Brigade  in  the  French  army, 
and  Commander  of  the  Department  of  the 
Lower  Charente ;  and  that,  to  legalise  his 
marriage,  he  obtained  the  requisite  consent 
of  the  Minister  of  War,  qnd  had  the  mar- 
riage proclaimed  on  two  Sundays  at  the 
Mairie  of  La  Rochelle,  whereby,  according 
to  the  law  of  France,  they  became  lawfhl 
husband  and  wife.  That  deceased,  having 
previously  been  baptized  by  a  Roman 
Catholic  priest  in  the  names  of  Marie 
Eustelle,  on  the  4th  of  February  1855, 
formally  abjured  the  Protestant  religion, 
and  became  a  Roman  Catholic.  That 
the  deceased  and  De  Pontds  cohabited 
together  aa  man  and  wife,  having  taken 
up  their  permanent  residence  in  Paris 
until  shortly  before  deceased's  death,  when 
De  Pontes  placed  her  in  a  convent  at 
Paria,  where  she  died,  ne^r  having  re- 
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tamed  to  England  or  Scotland.  That 
deceased,  intending  to  revoke  all  former 
wills,  did,  in  puriuance  of  the  power 
given  by  the  indenture  of  the  15th  of  No- 
Tember  18S9t  with  her  own  hand  draw  up 
and  write  the  will  now  in  the  archives  of 
Ducloux,  a  notary  in  Paris*  in  the  words 
following **  I  revoke  all  foregoing  wills 
made  by  me  up  to  Uiis  date.  Jane  23, 
1866,  Paris";  and  having  so  done,  and  in 
approbation  Uiereof,  she,  on  the  said  28rd 
of  June  1856,  subscribed  her  then  names 
of  *'  Marie  Eustelle  Daves€is  de  Pontes" 
thereto  at  the  foot  or  end  thereof,  and  then 
sealed  the  same  in  an  envelope, "  which  she 
indorsed  "  Last  will,  which  I  have  made 
this  day,  the  2Srd  of  June  1856.  Marie 
Eustelle  Davesies  de  Pontes/*  That  de- 
ceased, at  the  time  of  making  the  said 
will,  was  of  capacity  to  make  it.  That 
the  deceased,  on  the  23rd  of  June  1856, 
was  lawfully  domiciled  in  France.  That, 
fay  the  law  of  France,  any  holt^^ph  will, 
codicil,  or  testamentary  instmment,  made 
and  exeented  in  tiie  above  manner,  is 
ralid ;  and  that  the  will  above  set  forth 
was  valid  according  to  the  laws  of  France. 
That  at  the  end  of  June  1856,  deceased 
handed  the  envelope  to  a  friend,  telling 
her  that  it  contained  her  will,  and 
asking  her  to  take  care  of  it ;  that 
it  remuned  with  her  tiU  after  deceased's 
death,  when  she  delivered  it  to  a  no- 
tary. 

The  25th  article  set  out  a  bill,  filed  in 
Chancery  by  De  Pontes  after  the  death  of 
the  deceased,  in  which  De  Pontes  set  up  a 
deed,  executed  by  Mrs.  Dolphin,  in  pur- 
suance of  the  power  given  her  by  the  deed 
of  November  1889,  nnder  which  he  took 
substantially  the  same  interest  in  the  pn- 
perty,  which  Mrs.  Dolphin  had  power  to 
appoint,  as  was  given  him  by  the  deed  and 
codicil  propounded. — [The  bill  was  set 
out,  inasmuch  as  it  contained  a  statement 
of  many  of  the  circumstances  pleaded  in 
the  allegation.] 

Dr,  Addam*  and  Dr.  Spinkt  (Feb.  1,  8) 
opposed  the  admission  of  the  allega- 
tion. —  The  question  on  which  the  case 
turns  is,  whether  Mrs.  Dolphin  at  the 
time  she  made  her  will  of  the  23rd  of 
June  1666,  revoking  all  former  irills, 


was  domiciled  in  France.  If  she  wss, 
that  will  being  valid  according  to  the 
law  of  France  revoked  the  will  and  codicil 
propounded,  and  Mr.  Dolphin  would  be 
entitled  to  the  personalty  as  in  default  of 
appointment.  If  she  was  notdoraidled  in 
France,  but  remained  a  domiciled  English- 
woman, the  will  executed  by  her  in  Fnutee, 
not  being  in  accordance  with  the  law  <^ 
her  domidl,  as  it  was  not  attested  as  re- 
quired by  the  Wills  Act,  is  inoperative,  and 
the  will  and  codicil  of  1854  remain  anie> 
vokbd.  At  the  date  of  the  marriage  Mr. 
Dolphin  was  domiciled  in  England,  and 
there  is  nothing  to  shew  he  had  ever  ac- 
quired a  fresh  domicil.  If  the  deceased 
remained  the  wife  of  Mr.  Dolphin,  her 
domicil  would  be  that  of  her  husband,  so 
that  the  question  comes  to  this — Did  the 
Scotch  sentence  of  divorce  dissolve  the 
marriage  ?  It  was  a  mere  nullity,  tbepsr- 
ties  at  the  time  of  their  marriage  having 
been  domiciled  in  England— Z%e  v. 
IiolUjf.  In  that  case  the  prisoner  was  in- 
dicted for  bigamy  and  found  guilty.  The 
&cta  ai  that  case  were  that  Lolley  having 
been  married  in  England  went  to  Scotland 
and  obtuned  a  divorce  i  •Mcvio,  on  die 
ground  of  adultery,  and  then  married 
again.  The  case  was  argued  before  the 
twelve  Judges,  who  decided  that  the  con- 
viction was  right,  as  "no  sentence  or<aet 
of  any  foreign  country  could  dissolve  sn 
English  marriage  a  vinculo  matrimonii  for 
ground  on  which  it  was  not  liable  to  be 
dissolved  d  vinculo  in  England."  The  only 
difference  between  that  case  and  the  Re- 
sent is  that,  there  the  second  marriage  wsi 
solemnised  in  England,  which  is  of  no 
importance.  That  ease  was  recogniied 
and  acted  on  by  Dr.  Lusfaington,  in  Conw^ 
V.  Beazieg.  It  follows  that  Mrs.  Dol- 
phin, at  the  time  of  her  death,  renudnsd 
the  lawful  wife  of  Mr.  Dolphin,  and  that 
she  died  a  domiciled  Englishwoman.  The 
will,  therefore,  executed  by  her  in  France 
was  inoperative.  The  25th  article  is  cleariy 
irrelevant,  and  must  be  struck  out,  if  the 
all^tion  is  not  rejected  ■«  tofo.— They 
also  cited — 

-  M'Carihy  v.  De  Caix,  2  Ross.  &  H. 
614,  and 

Warrender  v.  Warrender,  2  a.  ft  F. 
C28. 
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Dr.  Deane  and  Dr.  Tuis$,  in  Bupport 
of  the  allegatton.-— First,  the  case  is  dis- 
tinguishable from  Tke  King  t.  LoUey,  in- 
asmueh  as  here  Mrs.  Dolphin  never  re- 
turned to  this  country  after  obtaining  the 
Scotch  divorce,  and  consequently  it  does 
not  follow  from  that  decision  that  the 
Scotch  divorce  was  not  a  dissoludon  of 
the  marriage.  Secondly,  the  aentenee  of  the 
Scotch  Court,  if  it  did  not  dissolve  the 
nwtiage,  was  efifectoal  aa  a  divorce  h 
nuntA  et  tkoro,  and  would  consequently 
enable  Mrs.  Dolphin  to  acquire  a  fresh 
domicil — WilUams  v.  Dormer  {4),  If  so, 
there  can  he  no  doubt  that  Mrs.  Dolphin 
bad,  at  the  time  of  her  de^,  acquired  a 
French  domiinl. 

[Sir  C.  Chebswell.-— Is  there  any  case 
where,  in  the  case  of  an  English  marriage, 
in  a  suit  for  restitution  of  conjugal  rights, 
s  Scotch  sentence  of  divorce  &  vhuiUo  has 
been  set  up  as  8  separation  by  a  competent 
tribunal  7] 

Dr.  i)«nie.-— I  know  of  no  such  ease. 

They  alao  dted— 

LordBrougham'sremarhsin  Warrender 
V.  Warrender,  2  CI.  &  F.  628. 

GieU  V.  Qieh,  1  M'^ueen,  270. 

TovejfY.  Lindsay,  1  DowL  P.C.  124. 

Bameay.  Finceni,  5  Moore,  P.C.  217. 

Hughes  V.  ranter,  4  Hag.  £c.  Rep. 
622. 

Cur,  adv.  vuU. 

SiA  C.  Crebswili..  —  In  this  case  I 
was  to  consider  the  admissibility  of  an 
allegation,  which  was  opposed  by  Dr. 
Ad&ms,  oa  the  ground  that  the  question 
which  really  arose  had  been  decided  by 
another  Court.  I  understand  from  Dr. 
Deane  that  he  can  reform  the  7th  article, 
so  as  perhaps  to  put  the  question  in  a 
better  form  for  his  client.  At  present,  it 
merely  states  by  way  of  recital,  that  Mrs. 
Dolphin  had  discovered  that  her  husband 
was  domiciled  at  Edinburgh,  and  living  in 
adultery,  and  then  proceeids  to  state  that 
ahe  went  to  Edinhn^h,  and  there  pro- 

(4)  S  Robert  SOS. 


cured  a  divorce.  I  can  take  no  notice  of 
an  allegation  in  that  form,  as  presenting 
any  case  of  a  real  domicil  in  Scotland 
at  the  time  of  the  divorce ;  and  I  shall 
therefore  direct  it  to  be  reformed  in 
that  particular,  so  as  to  allow  the  Court 
to  see  what  is  set  up  as  a  Scotch  domicil. 
I  shall  do  diat,  in  order  that  I  may  be 
put  in  a  position  to  compare  the  circum- 
stances of  this  ease  with  Uiose  in  Conway 
V.  Beazley,  and  consider  what  was  sud 
by  Dr.  Lushington  in  that  case  upon  the 
subject  of  foreign  domicil,  and  the  effect 
a  bond  fide  domicil  in  Scotland  aC  the  time 
of  the  divorce  might  have  in  a  foreign 
court.  I  shall  then  be  able  to  see 
whether  the  question  is  or  is  not  con- 
cluded by  the  decision  of  Dr.  Lushington. 
With  regard  to  the  25tfa  article,  which 
recites  a  great  part  of  a  bill  in  ^uity,  it 
seems  to.  me  that  I  ought  to  reject  it. 
The  question  to  be  decided  by  the  Court 
is  one  arising  out  of  facts  which  occurred 
before  tiie  death  of  the  deceased^  and  I  do 
not  see  how  that  question  ean  be  a^eted 
or  elneidated  by  anything  that  may  hara 
been  done  since  her  dewbh  by  Oenend  de 
Pontes. 

I  think  therefore  that  that  article  ia 
irrelevant,  and  ought  to  be  rejected. 

The  7th  article  as  afterwards  reformed 
ia  set  out  in  the  following  judgment. 

The  ease  was  not  re-argned. 

SiE  C.  Ckmbwbll  now  (March  Si)  said 
this  case  waa  ai^ed,  before  me,  on  the 
admissilnlity  of  an  allegation,  brought  in 
by  the  proctor  of  Mr.  Dolphin.  The 
eircnmstanees  of  the  case  are  peculiar; 
and,  ao  fiu:  aa  is  material  for  the  de- 
termination of  the  present  question,  are 
as  foUows: — In  1822  Mr.  Dolphin,  an 
Englishman,  domiciled  in  England,  mar- 
ried an  English  lady,  in  England,  and 
they  afterwards  lived  together  at  bis  house 
in  Gloucestershire.  In  1839  differences 
having  arisen  between  them  they  agreed 
upon  a  separation,  and  afterwards  lived 
apart.  At  that  time  a  settlement  waa 
executed,  by  which  certain  property  was 
secured  to  Mrs.  Dolphin  for  her  life,  with 
power  of  appointment  by  deed  or  will. 
In  April  18S4  Mn.  Dolphin,  then  living        *  * 


Digitized  by 


28 


PROBATE  AND  MATRIMONIAL  COURTS: 


[NlW  SXBIU 


In  England,  executed  a  will,  ai  required 
by  the  WilU  Act,  of  which  Meurs.  Robins 
and  Paxtun  were  appointed  exeeuton. 
In  the  same  year  Mr.  Dolphin  went  to 
iSdinburgh,  and  in  the  tame  year  Mrs. 
Dtdphin  -«Iio  went  thne,  and  inatitnted 
against  him  an  action  of  diToree,  before 
the  I^ords  of  the  Court  of  Council 
and  Session,  on  the  ground  of  adultery. 
On  the  20th  of  July  a  decree  was  pro- 
nounced, dissoWing  the  marriage,  and 
declaring  Mrs.  Dolphin  to  be  at  liberty  to 
marry  again,  as  if  her  husband  were  dead. 
On  the  8th  of  October  1654  she  married, 
in  Edinburgh,  Am£dee  Theodore  Davesies 
de  Pontes,  a  Frenchman,  domiciled  in 
France.  They  were  afterwards  re-mamed 
in  France,  and  all  necessary  steps  were 
taken  to  render  such  marriage  a  valid 
marriage  according  to  the  law  of  Ftanoe. 
Mrs.  Dolphin  having  aecompwied  De 
Fontdi  to  France,  continiied  to  live 
with  him  diere  as  his  ^fb  until  a  short 
Ume  before  her  deaUi,  when  she  was 
placed  by  faim  in  a  convent  in  Paris, 
where  she  died.  When  there  Mrs.  Dol- 
phin, by  the  name  of  De  Pontes,  wrote  and 
signed  a  paper,  intended  to  he  a  will,  in 
these  words "  I  revoke  all  foregoing  wills 
made  by  me  up  to  this  date,  June  2Srd, 
1856.  Paris."  And  thiswas  alleged  to  be  by 
the  law  of  France  a  valid  will.  Mr8.DoL 
phin  died  soon  afterwards.  A  caveat  was 
entered  on  behalf  of  Mr.  Dolphin.  The 
executors  named  in  the  will  of  1854  hav- 
ing propounded  It,  the  proctor  of  Mr. 
Dolphin  brought  in  an  allegation,  plead- 
ing the  several  matters  above  mentioned. 
This  was  opposed,  on  the  ground  fhat 
the  fiiots  alleged  afforded  no  answer  to  the 
claim  of  the  executors  to  have  the  probate 
of  the  will  of  1854,  for  that  the  Scotch 
Court  had  no  power  to  dissolve  a  marriage 
solemnized  in  England,  between  English 
people  domiciled  in  England,  and  that, 
consequently,  Mrs.  Dolphin,  although  resi- 
dent in  fact  in  France  with  De  Pontds, 
remained  domiciled  in  England,  and  the 
document  executed  by  her  in  the  convent 
in  Paris,  not  being  attested  as  required  by 
the  Wills  Act,  could  not  have  any  effect 
upon  the  will  executed  in  1854.  The 
cases  of  The  King  v.  LoUej^  and  Contray 
y.  Beazley  were  cited  in  support  of  this 


view.  The  allegation  in  ita  then  state  «ss 
very  vague  as  to  the  nature  and  dura- 
tion of  Mr.  Dolphin's  residenee  in  Scot- 
land before  the  suit  for  divorce  was  insti- 
tuted, and  I  requested  that  it  mi^t  be 
refotmed  so  as  to  enable  me  to  judge  bev 
iar  Uw  case  was  umilar  in  dreumstsposs 
to  that  of  Conway  v.  Bea%U§,  That  bss 
been  done,  and  the  allegation  as  to  tbit 
matter  now  stands  thus 

**  That  in  the  month  of  February  1854 
the  said  V.  Dolphin  left  England  and  went 
to  Scotland ;  that  on  the  23rd  of  Febnisry 
1854  he  arrived  at  Edinburgh,  and  from 
such  time  until  the  25th  of  the  said  month 
resided  at  the  Waterloo  Hotel,  Edin- 
buq^h,  when  he  left  the  aaid  hotel,  sad 
from  such  time  until  the  3rd  day  of  April 
following,  resided  at  a  cottage  esUed 
South  Oittage,  which  he  had  hked  as  a 
leaidenoe  «t  Waidie,  near  Edinbnr^ ;  and 
that  on  the  aaid  Ard  day  of  April  he  ifr- 
turned  to  the  Waterloo  Hotel,  lAen  he 
resided  until  the  9th  of  the  aaid  moulk, 
when  he  left  the  said  hotel  and  went  to 
England  for  a  few  days,  and  returned  to 
Scotland,  and  resided  again  at  £dinhar|^ 
and  Stirling  until  the  Gth  of  June  follow- 
ing, when  he  agun  returned  to  and  took 
up  his  abode  at  the  said  hotel,  and  dioe 
remained  till  the  19tb  of  the  said  month ; 
that  the  said  V.  Dolphin  had  by  such  reii* 
denee  and  intention,  as  well,  as  in  fset, 
become  a  domiinled  Scotchman ;"  and  then 
it  goes  on  to  allege  the  pneeedii^  vluc^ 
were  taken  by  Mrs.  Dolphin,  and  the  m- 
tence  of  divoroe. 

Now,  the  allegation  does  not  state  that 
Mr.  Dolphin  had  given  up  his  lionse  lad 
establishment  in  England,  or  th^  li* 
had  left  it  without  intention  of  Ktrnning, 
or  that  he  had  gone  to  Scotland  with  the 
intention  of  remaining  there.  It  appcsis 
to  me  that  the  case  in  this  respect  is 
governed  by  Loliey's  eate  and  Conaajf  t. 
Beazley,  and  that  the  marriage  was  not 
dissolved. 

But  it  was  contended,  secondly,  that, 
admjtdng  that  the  Scot<^  Court  had  not 
power  to  dissolve  the  marriage,  yet,  that 
the  sentence  would  have  the  effect  of  a 
divorce  &  maud  el  than,  and  that  the 
domicil  of  the  wife  would  no  longer  ba 
presumed .  to  be  that  of  the  husband,  tu 
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whkh  Wittiami  t.  Donfgr  wu  cited  u 
Ml  autbority.    Bat  tlw  MDtenee  of  the 

Scotch  Court  w««  no  otherwiie  a  aentenoe 
of  separation  from  bed  and  board  and 
mutual  cohabitation  than  by  dissolving 
tbe  narriage.  As  a  dissolution  of  the 
marriage,  it  cannot  be  recognized  in  this 
oonrt,  and  therefore  I  think  it  could  not 
destroy  the  legal  presumption  that  the 
domicU  of  the  husband  is  the  domunl  of 
tbe  wife. 

It  follows,  then,  that  the  revoking  in- 
strument, not  having  been  executed  by 
Mrs.  Dolphin  in  conformity  with  the  law 
of  her  domicil,  is  inoperative.  The  will 
remains  unrevoked,  and  the  allegaUon,  if 
admitted,  would  afford  no  answer  to  the 
claim  of  the  executors  to  have  probate  of 
that  will.    It  must,  therefore,  be  rejected. 

AUeyation  r^ected. 

Dr.  Veane.-^I  do  not  know  whether 
tbis  is  the  proper  time  to  make  the  appli- 
cation, but  this  being  an  interlocutory 
decree,  we  are  unable  to  appeal  without 
your  Lordship's  permission,  under  section 
89.  of  20  &  21  Vict,  c.  77  >  which  we  should 
be  glad  to  obtain. 

Sib  C.  Crbsswul. — Certainly. 

jDr,  Z)eaM.— That,  I  presume,  would 
include  an  order  to  stay  proceedings. 

Sib  C.  Crbbswbll. — Yes. 


1858       >  gOOOM  of  I.  J.  mabtin- 

Jan.  28.  J  ^ deceased). 

WiU-^^dminutrvtion  with  Will  annexed 
to  the  Nomuu*  of  a  Person  havii^  Power 
under  a  WiU  to  appmnt  PereonaUjf,  the 
Exeepter  reaeimeAiy — SO  ^21  yiel.  e.  77. 
*.  73. 

A.  heqmeaihed  the  reeidue  of  hie  pergonal 
estate  to  W.  hit  eole  executor  and  trutteCt 
in  trust  for  such  persons  as  B,  a  married 
asoflian,  shimld  appoint,  and  in  default  of 
appointment  to  B.  absolutely,  fV,  renounced. 
B$  deed  B,  appe^iiid  and  assigned  la  M, 


and  leha  aeoepted  the  trust,  aUherhter- 
est  uwier  the  will,  and  her  right  to  letters 
of  administration  with  the  will  annexed,  in 
order  thai  thejf  might  obtain  such  letters 
of  administration.  Letters  of  administra- 
tion,  with  tAe  will  annexed,  granted  to  M, 
and  J, 

3.  J.  Martindale  died  in  18fi7i  leaving  a 
will,  dated  the  6tb  of  March  1855,  by  which 
be  appointed  J.  Weekes  his  sole  executor 
and  universal  legatee  in  trust  After 
directing  that  his  debts  should  be  paid,  he 
bequeathed  the  residue  of  his  property  to 
the  said  J.  Weekes,  in  trust  for  such  per- 
son or  persons  as  Martha  Brown,  wife  of 
J.  Brown,  should  by  any  writing  or  writings 
under  her  hand,  or  by  her  last  will  and 
testament,  notwithstanding  her  coverture, 
appoint,  and  in  default  of  appointment  for 
the  absolute,  sole  and  separate  use  of  the 
said  Martha  Brown,  free  from  the  controul, 
debts  or  engagements  of  her  then  present 
or  any  future  husband. 

J.  Weekes,  by  proxy  under  his  hand  and 
seal,  renounced  all  his  right  to  the  probate 
of  the  said  will,  as  also  to  the  letters  of 
administration  with  the  will  annexed  of 
the  gooda  of  the  deceased. 

Under  the  power  given  by  the  will, 
Mardu  Brown,  by  an  indenture  of  appoints 
ment  and  assignment,  assigned  all  her 
separate  estate,  and  all  her  right  and  inters 
est  given  to  her  by  the  will,  and  also  her 
right  and  title  to  the  letters  of  administra- 
tion with  the  will  annexed,  to  E.  Mariner 
and  H.  W.  Judge,  upon  trust  for  tlie  pur- 
poses therein  mentioned,  in  order  that  they 
might  apply  for  letters  of  administration 
with  the  will  annexed.  They,  by  the  in- 
denture, accepted  the  trust. 

Dr.  Deane  moved  the  Court  to  decree 
letters  of  administration,  with  the  will 
annexed,  of  all  the  goods,  &e.,  of  i.  3. 
Martindale,  to  be  granted  to  £.  Mariner 
and  H.  W.  Judge,  as  the  nominees  of 
Martha  Brown.  There  is  no  case  in  point, 
but  I  submit  that  the  indentnre  was  a 
sufficient  exercise  of  the  power  to  entitle 
the  nominees  to  a  grant  of  letters  of  ad- 
ministration. If,  however,  this  be  doubt- 
ful, the  Court  may,  in  its  discretion,  make 
Uie  grant  as  prayed,  under  the  73rd  section 
of  20  &  SI  Vict.  c.  77,  the  testBtor  "not 
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having  appointed  an  execntor  willing  to 
take  probate." 

Sir  C.  Ckksswzll. — At  present  tbere 
is  only  a  copy  of  the  indenture  of  assign^ 
ment  in  the  r^ctry.  The  original  muit 
be  brought  in  and  compared  wi£  the  copy 
in  die  registry.  If  that  is  found  eorrecti 
the  grant  may  go  as  prayed. 

Motion  granted,  subject  to  the  copy 
of  the  eutignment  being  found 
to  be  eorreet,  on  eompariton 
with  the  original  deed. 


PaOBATB, 
1858.       >       TODHfl  ».  OXLIT. 

Feb.  16.  3 

AdminuAration  Bond — Auigning  Admin- 
istration Bond  given  to  a  Bishop  be/ore  the 
Probate  Act  for  the  Purpose  of  putting  it  m 
Suit— 20  ^  21  Viet.  c.  77.  s.  84. 

In  1854  an  administration  bond,  withtao 
sureties,  was  given  to  the  Bishop  of  Chester. 
In  1854  a  suit  in  Chancery  was  commenced 
by  a  creditor  of  the  intestate  against  his 
administratrix,  and,  the  condition  of  the 
bond  having  been  broken,  it  teas  ordered 
by  the  Master  of  the  Rolls  that  an  action 
should  be  brought  on  it  against  the  sureties. 
The  proceedings  required  by  the  Ecclesias- 
tical Court  to  bt  taien  before  eommeneii^ 
such  action  were  not  completed  at  the  time 
the  Probate  Act  came  uife  operation,  when 
the  testamentary  jurisdiction  of  the  Court  of 
Chester  ceased.  On  motion  that  the  Court 
should  order  the  bond  to  be  attended  with,  for 
the  purpose  of  being  put  in  suit,  the  Court 
decreed  that  the  Registrar  should  order  the 
bond  to  be  assigned  for  the  purpose  of  being 
put  in  suit. 

Quaere — whether,  since  20  ^  21  Viet, 
e.  17,  an  aeHou  wiU  He  on  such  bond, 

W,  Oxley  hfiving  died  in  1 853,  intestate, 
letters  of  administration  of  his  personal 
estate  were  granted  in  January  1854  by 
the  Consistory  Court  of  Chester  to  Ann 
Oxley,  his  widow,  who,  with  two  snretiei, 
G.  Hughes  and  M.  Brandwood,  executed 
a  bond  to  the  Bishop  of  Cheater  in  the 


sum  of  4,000i.  for  the  due  admraiBtration 
of  the  persona]  estate  of  the  deceased.  The 
deceased  at  the  time  of  his  death  was  in- 
debted to  3.  Toong  in  the  sum  of  lOM. 
2*.  Hd.  for  goods  sold  and  delivered.  F« 
this  Young  brought  an  action  agaisst  Ann 
Oxley,  as  administratrix,  in  the  Queen's 
Beneh,  and  on  the  21st  of  March  1854, 
obtained  judgment  for  118/.  4s.  2d.,  the 
amount  of  the  debt  and  costs.    In  April 
1854,   J.  Toung  commenced  a  suit  in 
Chancery  against  Ann  Oxley  as  adminis- 
tratrix.   By  the  order  of  the  Master  of 
the  Rolls,  an  account  was  taken  of  what 
was  due  to  Toung  and  the  other  credlhHn 
of  the  deceased,  and  of  the  personal  estate 
which  had  come  to  the  hands  of  Ann  Ox- 
ley.   In  February  1856,  the  chief  clerk 
made  a  report,  which  was  confirmed  by  the 
Master  of  the  Rolls,  by  which  it  appnred 
that  Ann  Oxley  bad  receiTed  peisonsl 
estate  to  the  vaine  of  1,157'.  6s.  M.,  and 
was  entitled  to  be  allowed  1S1<.  8«.  7d., 
leaving  a  balance  due  from  her  of  1,0261. 
9s,  2d.,  and  that  there  was  due  to  J. 
Young  126/.  I5s.  being  the  amount  of  the 
judgment  debt  and  interest.  In  May  1856 
it  was  ordered  that  the  costs  of  J.  Yonng 
and  Ann  Oxley  should  be  taxed,  and  that 
one  month  after  the  taxing  Master's  cer- 
ti6cate  she  should  pay  the  balance  of  the 
1,0262.  Sf.  2d.,  after  deducting  her  taxed 
costs,  into  the  Bank  of  England  to  the 
credit  of  the  cause.  No  part  of  the  balance 
having  been  paid  in,  tiie  Master  of  the 
Rolls,  in  January  1857,  directed  that  aa 
action  should  be  brought  against  the  sure- 
ties to  the  administratioa  ^md.  Accord- 
ing to  the  practice  of  the  Ecelesiastleal 
Court,  proceedings  were  taken  against 
Ann  Oxley  to  compel  her  to  exhibit  an 
inventory  and  furnish  an  account  before 
making  a  decree  against  the  sureties  to 
the  bond.    Ann  Oxley  having  exhibited 
an  inventory  and  furnished  an  account,  by 
which  it  appeared  that  she  had  assets 
sufficient  for  the  payment  of  the  debt 
due  to  J.  Young,  a  monition  was  decreed 
against  the  sureties,  and  subseqnently  a 
monition  by  letters  of  request  to  the  Isle 
of  Man  against  O.  Hughes,  who  resided 
there,  to  uiew  cause  why  the  bond  should 
not  be  attended  with  fox  the  purpose  of 
tmng  sued  upon  in  a  court  of  oonraum 
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law.  The  letters  of  request  were  not, 
howerer,  issued,  as  they  could  not  be  made 
returnable  until  the  14th  of  January  1858| 
when  the  jurisdiction  of  the  Ecdeaiastieal 
Conrt  ceased. 

Dr*  PhUUmore  now  moved  this  Court  to 
order  the  bond  to  be  attended  with,  fox  the 
purpose  of  being  sued  upon  at  common 
law.  Tliis  bond  not  having  been  g^ven  to 
the  Judge  of  the  Court  of  Probate,  the 
Court  has  no  power,  under  section  83.  of 
20  &  21  Vict.  c.  77.  to  order  the  Registrar 
to  assign  it  for  the  purpose  of  being  put 
in  suit.  Section  84,  however,  enables  the 
Court  to  grant  the  motion.  Here  there 
was  a  testamentary  suit  pending  at  the 
time  the  Probate  Act  came  into  operation, 
which  was  transferred  with  all  its  incidents, 
including  the  bond,  to  this  court,  by  sec- 
tion 84. 

Sir  C.  CRKsaWBU.. — ^AU  that  I  have 
pow^  to  do  is,  to  direct  the  Registrar  to 
assign  the  bond  when  it  shall  have  been 
brou^t  into  the  registry.  It  may  then 
be  sned  upon  in  a  court  of  common  law. 
It  will  be  for  snch  Court  to  decide  whether 
or  not  the  action  will  lie. 

Decreed,  that  the  Regiatrar  ihould 
order  the  bond  to  be  tutted 
for  the  purpose  of  being  put  i» 

SKil. 


PaoBATS.  "i     -  ,  . 

1858       >  ;<M»2s  of  8.  w.  LXWII 

Feb.  27.  i  (deeeaied). 

Will — Presumption  of  Revocation. 

On  the  ISth  of  December  A,  being  very 
>B,  made  hit  will,  and  gave  it  to  his  mother 
to  take  care  of  On  the  21st  of  December, 
at  his  request,  the  gave  it  bad  to  him.  On 
the  22nd  of  December  he  died,  tehen  the  wiU 
was  found  under  the  boltter  of  the  bed  on 
which  he  died,  the  attestation  clause  and 
signatures  of  fAe  attetting  witnestes  having 
beat  torn  off. — Held,  that  tho  wiU  was 
revoked. 

On  the  15th  of  December  1857,  the 
deceased  being  very  ill,  a  will,  appdnting 


his  wife  sole  executrix,  was  at  his  request 
drawn  up  by  R.  L.  a  relative.  It  was 
then  duly  executed  and  attested,  and  at 
the  deceased's  desire  given  to  his  mother, 
who  kept  it  until  the  2l8t  of  December, 
when  he  asked  his  mother  fbr  it,  who  re- 
turned it  to  him  in  the  tame  plight  as  when 
she  received  it.  On  the  22nd  of  Decem- 
ber the  deceased  dud.  Imnlediately  after 
his  death,  which  took  place  on  the  22nd  of 
December,  the  will  was  found  under  the 
bolster  of  the  bed  on  which  he  died,  the 
attestation  clause  and  signatures  of  him- 
self and  of  the  attesting  witnesses  having 
been  torn  off.  Deceased,  after  executing 
the  will,  expressed  his  satis&ction  that  he 
had  done  ao  to  R.  L. 

In  order  to  obtun  die  opinion  of  the 

Court — 

Dr.  Waddilove  now  moved  that  probate 
of  the  will  should  be  granted  to  the  widow 
of  the  deceased,  as  sole  executrix.  He 
presumed,  however,  that  the  Court,  under 
the  circumstances  deposed,  would  not  grant 
probate. 

Sir  C.  Cresswsll.  — I  cannot  grant 
probate.  The  will  having  been  returned 
to  the  deceased  at  his  request,  and  found 
after  his  death  in  the  place  where  he  would 
naturally  put  it,  in  a  mutilated  state,  leads 
to  the  presumption  that  it  was  torn  by 
him  animo  revocandi.  The  widow  is,  how- 
ever, entitled  to  letters  of  administration 
of  the  goods  of  the  deceased,  as  having 
died  intestate. 


Matbihoviai»  \ 

1858.       >    evahb  9.  bvah8. 

Feb.  27.  I 

PeUtum  for  Distoluiion  of  Marrii^e, 
How  it  should  be  addressed — Praetiee — 
Pleadiruf, 

The  Judge  Ordinary  has  not  jurisdietUm 
to  dismiss  a  petition  for  dissolution  of  mar- 
riage. 

Semble,  first,  thut  such  petUiou  should 
be  addressed  to  the  Court,  and  not  to 
Ike  Judga  Ordinary, 
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Steondfy,  that  when  a  petUien  a*  good  m 
the  face  of  iiy  it  eanttot  be  dimisoed  on  a 
mere  a^damt  of  faet$,  thngh  tuck  facte 
would  furnish  matter  for  a  plea  m  bar ; 
but  that  the  faete  mtM  be  emAodied  m  a 
plea. 

Mr.  Evans  had  presented  a  petition  for 
the  dissolution  of  his  marriage,  on  the 
ground  of  the  adultery  of  Mrs.  Evans. 
The  petition  was  addressed  "  To  the 
Judge  Ordinary  of  Her  Majesty's  Court 
fi»  DiToree  and  Matrimonial  Causes." 

In  an  affidavit,  filed  by  Mrs.  Evans,  it 
was  stated  that  in  18A5  Mr.  Evans  had 
iastitnted  againat  her,  -  in  the  •  Court  of 
Arches,  a  suit  for  a  divorce  d  mened  el 
thoro,  by  reason  of  adultery,  the  facts 
relied  on  being  those  upon  which  tbe  pre- 
sent petition  was  founded ;  and  that  in 
June  1857  the  Judge  of  that  court  had 
dismissed  Mrs.  Evans  from  the  suit,  adul- 
tery not  having  been  proved. 

The  Queen's  Advocate,  for  the  respon- 
dent, moved  for  the  dismissal  of  the  peti- 
tion, on  the  ground  that  the  question  was 
resjudseata. 

Cbesswbll,  J.O. — I  have  no  power  to 
bear  you  by  myself.  This  is  a  motion 
which  can  tmly  be  made  befine  the  full 
Court. 

Motion  r^iued. 

The  Quel's  Advocate  asked  for  his 
Lordship's  opinion  upon  the  form  of  the 
petition.  Following  Form  No.  3,  given 
in  the  Rilles  for  this  Court,  It  was  ad- 
dressed to  "The  Judge  Ordinary,  &c." 
It  seemed  very  doubtful  whether  this  was 
correct,  as  section  10.  of  20  &  21  Vict 
c.  85.  required  that  a  petition  for  disso- 
lution should  be  heard  before  the  full 
Court. 

fV,  O,  Harrison  (of  the  common  law 
Bar),  who  appeared  for  the  petitioner,  said 
tiiat  the  ^ffieulty  had  been  felt,  but  that 
it  had  been  thou^t  better  to  follow  the 
Form  ^vea. 

Cbssswell,  J.O.— I  think  it  will  be 
better,  in  order  to  avoid  all  technical  ob- 
jections, to  amend  the  petition  by  acUness- 
ing  it  to  the  foil  Cour^  whieh  alone  has 


power  to  hear  It.  The  Foms  are  nsiriy 
given  exempli  gratiA,  and  are  not  iDtendeil 
to  be  literally  adhered  to.  I  wonld  wtf- 
gest,  Queen's  Advocate,  that  your  motion 
is  not  correct.  Tbe  facts  on  whicli  yoa 
rely,  viz.  those  stated  in  the  affidsnt  of 
Mrs.  Evans,  do  not  appesr  upon  tke 
face  of  the  petition ;  yon  eaniiol^  thae- 
fore,  move  the  Court  to  dismiss  it,  bst 
should  plead  them.  The  pica  wedd  be 
in  the  nature  ot  a  plea  of  jndgnwat  le- 
covered. 


Mateiiu}nial.  \ 

1858.         >     WRIOHT  r.  WRIGHT. 

March  9.  ) 

Practice  —  Amendment  of  PeHtitm  fir 

Dissolution  of  Marriage. 

Leave  to  amend  a  petition  far  dissahOim 
of  marriage,  no  notice  of  the  moHeu  keeiaf 
been  given  to  the  respondent,  grafted,  m 
condition  theU  the  petition  should  be  witk' 
drawn,  and  served  again  tshen  amaaded. 

Mrs.  Wright  had  presented  a  petition 
for  the  dissolution  of  the  marrisge  bjr 
reason  of  her  husband's  adultery  and 
desertion.  The  petition  was  sd^cssed 
*'To  the  Judge  Quinary  of  Her  Ma- 
jesty's Court  for  Divorce  and  Hatnooaial 
Causes." 

Dr.  Deane  moved  for  leave  to  amend 
the  petition  by  addressing  it  '*To  the 
Judges  of  Her  Majesty's  Court  fivDiTorce 
and  Matrimonial  Causes." 

[CBnBWELL,  J.O.  — To«  dtooM  hire 
given  notice  of  this  motion  to  the  odier 

side.] 

Dr,  Deane.— Wo  had  intended  to  wA- 
draw  the  petition,  and  nonre  it  agiAai  *^ 
amended,  on  the  rospradenfc. 

Criibwbu,  J.O. — ^Ton  m^  do  that. 

Motion  gnaUd. 
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1858.        >  ROBOTHAH  «.  KOBOTHAH. 

Feb.  17.  3 

DUtolution  of  Marriage  —  Practice  — 
Service  of  Citation — Svbstitutioiutl  Service 
—20  ^  21  Fict.  c.  85.  $.  42.— Rule  10. 

j4*  application  on  behalf  of  a  wife,  who 
had  preaented  a  petition  for  dinolution  of 
marriage,  that  a  nbstitutional  service  of  the 
eUatitm  on  the  father  of  her  husband  should 
bejiUovedt  on  the  ground  that  the  did  not 
know  her  ku^and's  addreasy  but  that  hit 
father  wot  in  eemauatieation  teith  Aim,  wo* 
ri^ed  by  the  Judge  -  OrMnarj/^  oa  ii 
appeared  probable  that  the  hutba^  v/at  in 
Neto  York,  and  the  impoea^titg  of  serving 
kirn  pereonall^  was  not  made  out, 

Qnmn^Whether  the  Judge  Ordinarg 
hat  power  to  dispense  with  personal  service 
of  the  citation  in  a  preceding  for  ititsolution 
of  marriiye. 

In  this  case  a  petition  for  a  dissolotion 
of  marriage  had  been  preaented  by  Mrs. 
Robotham  by  reason  of  the  adultery  and 
bigamy  of  her  husband. 

Maequeen  now  moved  the  Court,  under 
aeetion  42.  of  tbe  20  &  21  Viet.  c.  85.  and 
role  lOof  the  Rules  of  the  Court  for  DiTorce 
and  Matrimonial  Causes,  to  dispense  with 
personal  service  upon  the  husband  of  tbe 
eitadon  and  eo|^  of  the  petition,  and  to 
allow  a  substitutional  serrice  of  tiie  same 
by  serving  them  on  the  husband's  Cither. 

The  fiiets  on  whteh  he  relied,  in  support 
of  tbe  motion,  were  stated  in  the  affidavits 
of  the  petitioner,  her  brother,  and  the  clerk 
to  her  solicitor,  of  which  the  following  is 
the  substance. 

The  petitioner  deposed,  that  her  hus- 
band, on  the  27th  of  March  1856,  con- 
fessed that  he  had  committed  bigamy, 
and  then  left  her  without  saying  where 
he  was  going  or  where  she  could  commu- 
nicate with  him:  that  she  had  ne^er  since 
seen  him  or  heard  from  bim,  and  did 
not  know  how  to  communicate  with  him, 
and  had  no  means  of  obtaining  such  know- 
ledge. 

A  brother  of  the  petitioner  deposed, 
that  in  the  beginning  of  the  year  1857  he 
received  through  the  father  of  the  respon- 
dent a  letter  from  him,  which  he  destroyed, 
but  that  he  remembered  it  was  dated  from 
Saw  SxBiB^  XXVn.— Pbobatk 


the  United  States  of  America,  and  that  it 
stated  that  the  respondent  was  desirous 

that  tbe  petitioner  should  write  to  him 
through  his  father,  who  would  forward  it  to 
him. 

The  clerk  to  the  petitioner's  solicitors 
deposed,  that  on  the  19th  of  February 
1858  he  called  on  the  respondent's  father  to 
ascertain  the  address  of  his  son,  for  the  pur- 
pose of  serving  him  with  the  citation  and  a 
copy  of  the  petition ;  that  tbe  father  said, 
that  his  son  had  left  England  fbr  New  York 
in  April  1856;  that  he  frequently  received 
firom  him  American  newspapers,  and  the 
last  newspaper  was  received  in  January 
1858;  and  thU  he  knew  where  a  letter 
would  reaeh  bim  in  New  York,  but  that 
he  would  not  disclose  his  son's  address 
even  if  he  knew  it. 

Maequeen.— I  submit  that,  tinder  these 
circumstances,  the  Court  should  grant  the 
motion,  and  that  sufficient  time  should  ha 
allowed  the  respondent's  father  to  commu- 
nicate with  hts  son  and  receive  his  reply; 
and  that,  if  at  tbe  expiration  of  that  period 
no  appearance  should  be  entered,  a  further 
application  should  be  made  to  tbe  Court 
for  liberty  to  proceed,  tbe  absence  of  the 
husband  notwithstanding."  There  are  no 
precedents  in  this  Court,  but  the  practice 
of  the  House  of  Lords  in  similar  eases  ii 
in  favour  of  this  application  being  granted. 
In  Lii^hani*a  ease  tbe  House  of  Lords, 
nndra  die  advice  of  Lord  Eldon,  directed 
service  of  the  order  for  tbe  second  reading 
of  the  bill  for  a  divorce  by  reason-of  the 
wife's  adnltery,  to  be  made  by  leaving  a 
copy  of  the  bill  and  order  at  the  house 
of  the  mother  of  the  wife,  who  had  left 
this  country.— (^f owe  of  Lords  Journals, 
Feb.  22,  1805.)  Agun,  in  Batterabg't 
case  (1),  Mrs.  Battersby  applied  for  a 
divorce  on  the  ground  of  her  husband's 
bigamy.  He  bad  been  convicted  at  the 
Central  Criminal  .Court  of  bigamy,  and 
sentenced  to  transpor^tion,  and  was  on  his 
way  to  a  penal  settlement  when  it  became 
necessary  to  serve  him  with  notice  of  the 
second  reading  of  the  bill.  The  House 
of  Lords,  with  the  sanction  of  Cottenham, 
L.C.i  allowed  a  substituUonal  service  of 
tbe  copy  of  the  bill,  and  of  the  order  for 
the  second  reading,  by  leaving  the  same 

(1)  lM»cq.«67. 
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with  the  attorney  who  had  defended  the 
husband  on  his  trial.  The  bill  «a«  read 
a  Mcond  time  and  passed. 

The  Jddoi  Oedikakt.— Assuming  that 
I  have  the  power  sitting  alone  to  dispense 
with  personal  service  in  cases  where  a  dis- 
■olutioa  of  marriage  is  prayed*  as  to  which 
I  have  some  doubt,  I  think  you  should 
take  ftirtber  steps  before  I  make  the  order 
yon  ask.  To  entitle  you  to  such  an  order 
yon  ought  to  make  out  the  impossibili^ 
of  effecting  personal  service,  which  you  have 
not  done.  There  is  sufficient  evidence  that 
the  respondent  is  at  New  York,  and  some 
efforts  might  be  made  to  discover  his  ad- 
dress.  If  I  were  at  once  to  make  an  order 
that  service  on  the  father  of  the  respondent 
should  be  good  service,  it  might  lead  in 
the  majority  of  cases  to  the  dispensing 
with  personal  service.  I  should  recom- 
mend  you  to  send  out  to  some  person 
in  New  York,  say  the  Bridsb  Consul, 
the  citation  and  a  copy  of  the  petition, 
with  instructioDs  to  send  back  the  dtation 
when  served  with  an  affidavit  of  service. 
The  affidavit  might  be  sworn  before  any 
person  having  power  to  administer  an  oath. 
If  that  application  should  notbesuecessfiil 
you  can  come  to  tiie  Court  again.  I  think 
there  should  be  an  alteration  in  the  form 
of  the  citation  given  in  the  rules,  which  is 
inapplicable  to  a  case  where  the,  respon- 
dent is  abroad.  You  had  better  get  a 
form  of  citation  requiring  the  respondent 
to  enter  an  appearance  within  six  weeks 
from  the  date  of  service. 

Motion  rgeeted* 


Haibimonul. 

1858.        >     WABD  V.  WA&D. 

A^28.  y 

Di*$olution  of  Marriage  —  Practice- 
Proceeding  to  Proof  of  Petition  in  Default 
ofAmwer — RvU  14. 

Where  the  respondent  to  a  petition  for 
diseolution  of  marriage  appears,  but  doe*  not 
piU  in  an  answer  within  twenig-one  dajfs 
from  the  service  of  the  citation^  an  appliea- 
Hon  to  proceed  to  proof  of  the  petition  aill 
not  be  granted  uiUeta  notice  of  it  has  been 
given  to  the  respondent. 


This  was  an  application  to  the  Jadge 
Ordinary  at  chambers,  for  the  purpose  of 
ascertaining  in  what  way  the  Court  would 
hear  the  evidence  in  support  of  a  peti- 
tion. 

The  petition,  which  was  presented  by  a 
wife  for  dissolution  of  marriage,  vith  the 
requisite  affidavit,  had  been  duly  filed,  and 
the  husband  had  been  served  persoiiaUy 
with  the  citation,  and  had  iqipeared ;  but, 
although  more  than  twmty-one  days  hsd 
elapsed  since  the  service  of  the  eitatian,  he 
had  not  put  in  any  answer.  Rule  14.  pro- 
vides, *'  That  within  twenty-one  days  from 
the  service  of  the  citation  the  respondeat 
shall  file  his  or  her  answer  in  the  registry, 
otherwise  the  petitioner  shall  be  at  liberty 
to  proceed  to  proof  of  the  petition."  This 
application  was  made  for  tho  pui^iose  of 
proceeding  with  the  evidenco  in  aeconl- 
ance  with  that  rule. 

The  Judge  Oedinaet  inquired  whether 
any  nodee  of  this  application  had  been 
given  to  the  respondent. 

0.  B.  C,  HarrUon,  in  support  cl  the 
application,  said  that  thoe  was  no  nils  of 
this  Court  by  which  such  notice  was  le- 
quired;  that,  consequently,  no  notice  hsd 
been  given  ;  and  that,  looking  at  the 
terms  of  rule  14,  it  had  been  supposed 
that  where  a  respondent  did  not  answer 
within  the  twenty-one  days,  the  petitioner 
was  entitled  to  proceed  with  the  evidence 
at  once— the  only  question  being  the  way 
in  which  the  Court  would  receive  it. 

The  Judge  Ordinaet  said  that  the  re- 
spondent ought  to  have  had  notice  of  the 
application,  and  should  have  been  sum- 
moned to  shew  cause  againstit ;  that  a  rule 
upon  the  subject  was  unnecessary,  as  the 
courseofprfKxedingwasauflkientljr  pointed 
out  by  the  general  practice  of  the  Conrts 
undn  similur  cirenmataneea. 

The  application  was  then  allowed  to 
stand  over  until  the  respondent  had  been 
summoned  to  shew  cause  against  it. 
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1858.  >CHAirDLU  «.  CHANDLER. 

May  10.  I 

DiuoUuian  of  Marriage — Fraetiee  — 
Service  of  Citatum — SubiUhUional  Service 
—80  ^  31  Viet.  e.  85. «.  42.— Asle  10. 

An  appUeation  vaaa  made  on  behalf  of  a 
wiftt  who  had  preaented  a  petition  for  dit' 
eidution  of  marriage,  to  ditpenae  teith  per- 
eonal  aervice  of  the  eitationt  and  aUoa  $nb^ 
aOtutional  aervice  on  the  brother  of  the 
huaband.  The  affidavita^  in  avpport  of  the 
application,  ahewed  that  the  huaband  waa 
living  abroad  under  an  aaaumed  namct  and 
that  the  wife  eould  not  aaeertain  where  he 
waa,  but  that  her  huaband^a  brother  waa  in 
communication  with  him,  and  had  under- 
taken to  forward  the  citation  to  him. 

The  Judge  Ordinary  rejected  the  appU- 
eation, on  (Ac  ground  that  peraonal  aorpieo 
might  be  efeeted  through  the  kmOaHd^a 
irotker. 

This  waa  en  application  for  an  order  to 
anbstitute  serrice  of  the  petition  and  cita- 
tion npon  the  brother  of  the  respondent, 
instead  of  on  the  respondent. 

Mary  Ann  Chandler  presented  a  peU- 
tion  for  a  dissolution  .of  marriage,  on  the 
ground  of  the  adultery  and  desertion  of 
ber  husband,  T.  W.  Chandler. 

The  petition  and  affidavit  in  support  of 
it  were  filed  on  the  22nd  of  April  1858, 
and  a  citation  issued  on  the  following  day. 

The  affidarit  of  the  petitioner  stated, 
that  the  marriage  took  place  in  1840,  and 
that  the  parties  lived  together  at  Chelten- 
ham unUl  the  Istof  Fe&nary  1855,  when 
the  reapondent  deserted  Ae  petitioner,  and 
she  had  nevor.seen  him  since,  lliat  the 
petitioner  was  informed  and  believed  that 
the  respondent,  on  leaving  home,  assumed  a 
different  name,  and  had  since  been  living 
under  it.  That  the  petitioner  was  entirely 
ignorant  of  the  respondent's  name  and  ad- 
dress, and  had  repeatedly  applied  to  his 
brother,  B.  Chandler,  for  the  same,  but  he 
refiised  to  give  them,  but  had  offered  to 
send  anything  to  the  respondent  which 
the  petitioner  might  wish  forwarded. 
That  the  petitioner  did  not  know  any 
person  who  was  acquainted  with  the  re- 


spondent's address  or  assumed  name,  and 
had  no  means  of  obtaining  such  informa- 
tion, but  believed  that  Uie  said  B.  Chand- 
ler had  full  means  of  communicating  with 
him,  and  that  if  substituted  service  of  the 
citation  and  copy  of  the  petition  were 
(»dend  to  be  made  on  B.  Chandler,  he 
would  oommnnieate  tiie  same  to  the  reapon* 
dent. 

The  affidavit  of  tiie  petitioner's  solicitor 
stated,  that  on  tbe  4th  of  May  1858  he 
sent  a  letter  to  B.  Chandler,  the  substance 
of  which  was  —  "A  petition  for  divorce 
agfunst  your  brother  has  been  filed,  and 
there  is  a  difficulty  in  sehring  him  with 
the  citation,  as  Mrs.  Chandler  neither 
knows  his  abode  nor  the  name  under 
which  be  passes,  and  we  collect  yon  do  not 
wish  to  duidoee  them ;  but  we  understand 
yon  are  in  communication  with  your  bro- 
ther, who,  we  believe,  is  residing  out  of 
Europe.  We  think  the  Court  would 
approve  of  having  the  citation  served  upon 
yon ;  and  we  will  thank  yon  to  say  whether 
yon  will  forward  it  to  him,  and  how  long 
it  will  take  to  obtain  his  answer."  That 
he  received  in  reply  the  following  letter, 
dated  May  6,  1858.  from  B.  Chandler:— 

'*  I  am  in  communication  withmy  brother, 
and  if  you  send  me  the  citation  and  a  copy 
of  the  petition,  I  will  take  care  and  forward 
it,  provided  you  undertake  to  pay  my 
charges.  Many  letters  between  him  and 
myself  never  reach  their  destination,  but 
if  mine  to  him  and  his  to  me  are  delivered 
in  due  course,  I  may  get  an  answer  from 
him  in  from  two  to  three  months." 

JUae^uetn  now  moved  the  Court  fbr  an 
order  to  substitute  service  of  the  petition 
and  dtation  on  Benjamin  Chuidler,  the 
brother  of  the  respondent.  The  affidavita 
shewed— that  Uie  petitioner  did  not  know, 
and  had  no  means  of  knowing,  where  to  find 
the  respondent,  and  that  his  brother  waa 
in  the  habit  of  communicating  with  him. 
If  the  order  were  granted,  there  could  be 
no  doubt  that  the  respondent  would  receive 
the  citation  and  petition. 

The  JuDQi  Ordinary. — Why  have  yon 
not  tried  the  experiment  of  sending  the 
citation  to  the  respondent's  brother,  and 
seeing  if  you  can  so  get  it  served  on  the 
respondent  ?    I  have  a  great  objection  to 
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makiDg  the  order,  if  it  can  poniblj  be 
avoided,  for,  if  I  do  to,  the  substituted 
service  will  be  effectual,  although  the  cita- 
tion should  be  put  in  the  fire  by  Uie  re- 
spondent's broker  as  soon  as  he  got  it. 
Make  the  experiment,  and  if^  after  doing 
all  you  can,  yon  find  that  yon  cannot  get 
the  citation  served  on  the  respondent,  the 
Court  may  dispense  with  service  alto- 
getlmr. 


PaOBATS.  1    ,  , 
1858        >  goods    of  THOMAS 

March  2.  /     "dtwold  ( deemed). 

Will  —  Revocation  by  Marriage,  and 
Birth  of  a  Child  before  the  WiUt  Act. 

C,  in  1828,  made  his  will,  in  cottiem- 
plation  of  carriage,  whereby  he  appointed 
E.  St  his  itUended  wife,  exeevtriXf  and 
made  provision  for  her  and  the  issue  of  the 
vnrriage, '  C  skorilj/  afiermtrda  married 
E.  St  and  had  ehildreu  by  her*  Im  18S7 
K,  died  .—Held,  that  the  miU  was  revoked 
bg  the  marriage  and  birth  of  a  ehUd. 

Thomas  Cadywold  died  on  the  12th  of 
August  1857,  leaving  a  will,  executed 
before  the  Wills  Act,  bearing  date  the  29th 
<of  March  1828,  of  which  he  appointed 
Elizabeth  Soundy,  his  intended  wife,  with 
others,  the  executors.  -  He  devised  his  real 
estate  to  £.  Soundy,  his  intended  wife, 
for  her  life,  and  directed  that  after  her 
death  his  executors  should  sell  the  same, 
and  bequeathed  the  proceeds  of  such  sale 
to  and  amongst  all  his  children  by  his  said 
intended  wife,  who  should  be  living  at  his 
decease,  or  should  be  bom  in  due  time 
afterwards,  and  bequeathed  the  residue  of 
his  persoAal  estate  to  his  intended  wifis  tot 
hex  own  use  absolutely. 

After  making  the  sidd  will  the  deceased 
married  E.  Soundy  and  had  issue  by  her, 
of  whom  a  son  and  three  daughters  were 
living  at  his  death.  The  other  executors 
having  renounced,  Elizabeth  Cadywold, 
the  widow  of  the  deceased,  applied  for 
probate  of  the  will,  having  been  advised, 


on  the  authority  of  Kennebel  v.  Serafin 
(1),  that  the  will  was  not  revoked  by  the 
subsequent  marriage  of  the  deceased  and 
birth  of  children.  The  Registrar  refaied 
to  grant  probate. 

I)r.  Addams  now  moved  that  probate  of 
the  will  should  be  granted  to  Elisabeth 
Cadywold,  as  one  of  the  executors  of 
the  will  therein  named. — Though  I  taore 
for  probate,  I  apprehend  the  Court  csa- 
not  grant  it,  as,  upon  the  anthwities, 
the  will  was  revoked  by  the  aubseqasBt 
marriage  of  the  deceased  and  bitdi  of 
children.  According  to  the  old  practice 
of  the  Ecelesiastieal  Courts  mairisge  sad 
the  birth  of  a  child  were  not  neoes- 
aarily  a  revocation  of  the  will  previoiuly 
made,  but  raised  only  a  presumption  of 
revocation,  which  might  be  rebutted  by 
evidence  of  the  testator's  intention  that  the 
will  should  not  be  revoked  ;  and  the  &ct 
that  the  testator  had  in  his  will  made  pro- 
vision for  his  wife  and  children  was-  eonst- 
dered  in  those  courts  as  some  evidence  of 
such  intention.  In  Fox  v.  Marion  (2)  so 
all^tion  pleading  evidence  to  rebut  the 
presumption  of  revocation  was  held  admis- 
sible. The  same  question  on  the  ssme 
will  oame  under  the  considnation  of  the 
Exchequer  Chamber,  in  Mareton  v.  ^ 
d.  Fox  (3),  who  held  that  the  revocatioi 
of  a  will  by  the  subsequent  marriage  of 
the  testator  and  birth  of  a  child  takes 
place  "  in  consequence  of  a  rule  or  principle 
of  law,  independently  of  any  question 
intention  of  the  testator,  and  that,  eonie- 
quently,  evidence  of  hia  intention  that  it 
should  not  be  revoked  is  inadmissible." 
In  Israel  v.  Rodon  (4)  the  Privy  Council, 
on  an  appeal  from  the  Court  of  Ordinary 
in  Jamaica,  held  that  the  will  of  a  bachelor 
ms  absolutely  revoked  by  his  subsequent 
marriage  and  the  birth  of  a  child. 

Sia  C.  CaEsswELL. — It  seenu  rather 
startling  that  a  will  like  this,  executed 
in  contemidatioa  of  marriage,  and  making 
piovinon  for  llie  testator's  intended  wife 
and  the  issue  of  the  marriage,  should  ba 
ipso  faeto  revoked  by  the  subsequent  mar- 

(1)  2  East,  530. 

(2)  1  Curt.  494. 
(8)  8  Ad.  &  B.  14. 

(4)  21foore,P.C.C.51. 
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mge  and  birth  of  a  child ;  but,  on  the 
au^orities  cited  there  can  be  no  doubt 
nich  u  the  case.  I  must,  therefore,  refuse 
probate  of  the  will. 

Motion  reje^ed^ 


IS.) 


the  goods  of  ELIZABETH 

HOW  ( deceased J. 


PBOSA.TX. 

1858 
March 

Will  — ■  Married  Woman  —  Presumption 
that  Husband,  not  heard  of  for  more  than 
Seven  Ye^rs,  died  before  his  Wife, 

E*  H.  died  in  Febmary  1857,  leaving  a 
wiU  wade  in  January  ,  The  deceased's 
husband  had  left  New  York  for  Albany  on 
the  of  April  1850,  since  which  tine, 
thouyh  inquiries  had  been  made  for  him  there 
and  elsewhere^  nothing  had  been  heard  of 
him.  On  motion  for  probate  of  the  vfill  of 
B,  H.  aa  having  died  a  ufdov, — Held,  that 
the  husband  of  E,  H,  not  having  been  heard 
of  for  more  than  seven  years,  might,  under 
Ae  eireututanees,  be  presumed  to  have  died 
h^ore  his  wife,  as  there  was  no  legal  pre- 
snmj^en  that  his  death  took  pUwe  at  ihe 
end  of  Aa  eeven  years,  and  thatt  aowe- 
tnenthf,  the  wiU  of£.  H.  wot  valid* 

Elisabeth  How  died  on.  the  20th  of  Feb- 
nury  H57.  leaving  a  will,  dated  the  25th 
of  January  1867,  whereby  she  appointed 
O.  B.  her  sole  executor.  Her  husband 
left  England  for  the  United  SUtes  in  1850, 
and  arrived  at  New  York  in  April  of  that 
year.  He  left  New  York  on  the  9th  of  , 
April  1850  for  A]bany,  since  which  time 
he  had  not  been  heard  of.  Inquiries  were 
made  by  the  testatrix  in  America,  Australia, 
the  Cape  of  Good  Hope,  and  elsewhere, 
and  in  1856  advertisementa  were  inserted 
in  ^e  Albany  Evening  Journal  and  the 
New  York  Herald,  bat  without  obtaining 
any  infbnnation  about  him. 

Sioee  the  death  of  Mn.  How  her  exe- 
entnr  had  oatised  further  inquiriea  to  be 
made,  and  had  advertised  fourteen  times  in 
the  Argue  newspaper,  published  at  Mel- 
bourne, and  also  in  other  newspapers. 

Dr.  Deane  moved  the  Court  to  decree 
probate  of  the  will  of  Elizabeth  How,  as 
having  died  a  widow.    He  submitted  Uiat 


under  the  circumstances  the  Court  mi^t 
presume  that  the  deiseaaed'a  husband  died 
before  her. 

Sir  C.  CRsaaWBix.— 1  think  I  may 
well  grant  probate  of  the  will.  It  appears 
that  seven  years  have  now  elapsed  siaee 
he  was  last  heard  of,  and,  tberefbre, 
his  death  may  be  presumed.  In  Doe  t. 
Nepean  (1),  it  waa  held,  that  though  a 
person,  who  had  not  been  heard  of  for  seven 
years,  might  be  presumed  to  be  dead,  yet 
that  ihexn  was  no  I^al  presumption  that 
hii  death  took  place  at  the  end  of  the  sfven 
years,  and  Lo^  Denman  in  delivering  the 
judgment  of  the  Court  gives  good  reasons 
why  this  should  be  so.  Here,  there  is 
great  reason  to  suppose  that  the  husband 
of  the  deceased  died  some  time  ago.  If  he 
had  remained  in  Albany  or  any  place,  it 
is  most  probable  that  he  would  have  got 
known,  and  through  the  inquiries  that  have 
been  instituted  would  have  been  found  out. 
I  think,  therefore,  that  I  may  fairly  pre- 
sume that  be  died  before  Elizabeth  How, 
and,  consequently,  that  she  had  a  right  to 
make  this  will. 

Motion  granted. 


19.j 


the  goods  of  h.  obht, 
(  deceased ). 


Psu>njan. 

1858 
March 

Administration  Bond — ^ffiouaf  of  Penalty 
—20  ^  21  Fiel.  e.  77.  ee.  81,  82. 

G.  died  a  bachelor  and  intestate,  leaving 
personal  estate,  sworn  under  3,0001.,  his 
debts  amounting  to  about  4il.  The  Court, 
under  section  82.  of  20  ^  21  Viet.  c.  77, 
granted .  letters  of  administration  to  his 
mother,  who  was  his  sole  next-of-kin,  on  her 
giving  a  bond  with  sureties  for  doMe  the 
amount  qfthe  d^ts  i^f  the  deceased. 

The  Rev.  Matthew  Gent  died  in  De- 
cember 1857h  a  badielor  and  intestate, 
leaving  his  mother,  M.  A.  Oen^  widow, 
the  only  person  entitled  to  his  personal 

estate. 

The  property  of  which  he  died  possessed 
(l)5B.&Ad.  M. 
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eonaisted  of  3,0002.  9i,  per  cent,  coatolis 
ttandbg  in  bii  name  in  the  books  of  the 

Back  of  England,  and  some  other  effects, 
the  whole  being  under  the  value  of  3,0002. 
Mrs.  Oent  was  about  to  take  out  letters 
of  administration  to  the  deceased's  effects, 
but  had  no  relatiTes  in  England,  and  was 
not  acquainted  with  any  persons  to  whom 
she  could  apply  to  become  sureties  with 
her  in  the  usual  administration  bond  in 
the  sum  of  6,0002.  The  debts  of  the 
deceased,  at  the  time  of  his  death,  amounted 
only  to  about  432.  15f.  4d. 

These  facts  were  deposed  to  in  the  a£S- 
dnvltof  Mrs.  Oent. 

Dr.  Adiama  moved  the  Coart,  under 
the  81st  anci  82nd  sections  of  the  20  &  21 
Viet.  e.  77,  to  decree  administration  to 
Mrs.  Gent,  on  her  giving  bond,  without 
sureties,  in  the  sum  of  6,0002. ;  or,  on  her 
giving  bond,  with  sureties,  in  the  anm  of 
1 002. :— The  Court  has  power  either,  under 
the  81st  section,  to  dispense  with  sureties 
to  the  administration  bond,  or,  u^er  the 
82nd,  to  direct  that  the  penaltj  of  the 
bond  be  reduced  below  the  ordinary  ram 
at  -which  it  is  fixed,  vis.,  double  the 
amount  under  which  the  perscmal  estate 
of  the  deceased  is  sworn. 

SiE  C.  Crbmwbll.— I  think  the  most 
convenient  course  to  adopt  will  be,  for  Mrs. 
Oent  to  enter  into  a  bond,  with  sureties, 
for  double  the  amount  of  the  debts  of  the 
deceased — say  1002. 

Administration  granted  on  bond 
being  given  for  double  the 
ammnU  of  the  deeeaaed^e  dehte. 


Probate,         ,    ,         ,  , 
1858         >  goods  of  U.  A.  HOLL 

April  23.  J  (deceased J, 

Will  deposited  in  Registry — Applieatian 
to  aUow  it  to  be  sent  Abroad. 

At  by  Aer  will,  devised  to  B.  eerlain  land 
HI  AuUralia,  A  suit  ma*  eommeaeed  by  S. 
M  the  Supreme  Court  in  AnstrtiUia  to  re- 
cover possession  of  such  land. 

An  application  on  behalf  of  B.  that  the 
original  wOl,  mhieh  was  deposited  in  the 


Prineipal  Registry  of  the  Court  of  Probate, 
thomld  he  ddherul  out  of  it  for  the  purpose 
of  being  sent  to  Australia  to  b*  used  as  evi- 
dence in  the  suit,  was  refused, 

Mary  Ann  Holl  died  on  the  7th  of  Hsreh 
1849,  leaving  a  will  and  codicil,  the  latter 
dated  the  4th  of  March  1849,  which  wen 
duly  proved  in  the  late  Prerc^tive  Court 
of  Canterbuty  by  D.  S,  the  survivbg 
executor.  The  original  will  and  codieU 
were  deposited  in  the  Principal  Registry 
of  the  Court  of  Probate.  The  codicil 
contained  the  following  claose :  —  "I 
alao  wiU  and  bequeath  to  J.  K.  Vilsoii, 
R.  K.  Wilson  and  F.  H.  Wilson,  so  maA. 
of  the  land  in  New  Sooth  Wales  beloni^g 
to  me  as  they  may  be  able  and  willii^  to 
ocoupy  and  cultivate ;  but,  in  the  event  of 
their  not  being  willing  to  ooeapy  it,  I  then 
give  and  bequeath  it  to  J.  and  U.  Hamilton 
and  to  their  brother,  whose  name  I  flHrgct, 
all  three  now  residing  in  Sydney." 

R.  J.  Want,  an  attorney  and  solicitor 
practising  in  the  Supreme  Court  of  New 
South  Wales,  at  Sydney,  who  was  on  a  visit 
to  this  country,  stated  in  an  alBSdarit, 
that  he  was  the  solicitor  for  the  devisees 
named  in  the  oodidl,  who  were  rendsat 
in  New  South  Wales ;  that  the  proper^ 
devised  was,  at  the  death  of  the  testatrix, 
in  the  possession  <tf  JT.  Stockdale,  who 
refused  to  give  up  possession  to  tin  devi- 
sees, alleging  that  he  had  some  title  to  the 
property ;  that  the  devisees  had  com- 
menced proceedings  against  him  in  die 
Supreme  Court, at  Sydney  to  recover  pos- 
session ;  that  to  support  their  title  it  was 
necessary  to  give  evidence  of  the  due  exe- 
cution of,  and  the  contents  and  validity  of, 
the  will  and  codicil,  and  that  he  believed 
that,  on  the  hearing  of  the  cause,  it  would 
be  objected  that  they  ought  to  be  produced, 
and  that  any  other  evidenoe  of  them  would 
be  inadmissible. 

i>r.  Addam*  moved  the  Court  to  direct 
tiiat  tiie  original  will  and  codicQ  of  M.  A. 
Holl,  deceased,  should  be  delivered  out  of 
the  Registry,  upon  leaving  a  certified  copy 
of  them,  in  order  that  they  might  be  pro- 
duced at  the  bearing  of  the  cause  ia 
Sydney;  or  that  the  same  should  be  trans- 
mitted to  the  Judge,  Registrar,  or  other 
oflBcial  of  the  Supreme  Cour^  with  such 
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dirwtionB  u  the  Court  should  think  ex- 
pedient to  insnre  the  nfe  return  of  them 
to  the  Registry. 

Seb.  C.  Cru8WBll.<— I  cannot  grant  the 
application.  If  I  vere  to  allow  the  ori- 
ginal will  and  codicil  to  be  delivered  out 
of  the  Registry  to  the  solicitor  of  the 
deTisees,  to  be  taken  by  him  to  Australia, 
and  he  were  not  to  send  them  back*  what 
can  I  do  to  him  ?  I  should  have  no  power 
to  compel  htm  to  return  them.  Even  if  I 
could  grant  it,  I  do  not  see  that  it  is  neces- 
sary  that  they  should  be  produced  at  the 
tri^  in  Australia.  It  appears  that  a  com- 
mission has  been  issued  for  taking  evi- 
dence in  the  cause  in  this  country,  and 
I  have  no  doubt,  if  the  execution  of  the 
vrill  and  codicil  is  proved  under  it,  and 
an  examined  copy  of  them  is  sent  out  to 
Australia,  diat  the  Court  will  dispense 
-with  the  production  of  the  originals.  In 
AUvon  V.  Fwnival  (1)  an  action  was 
brought  on  an  instrument '  executed  in 
France  and  deposited  there  with  a  notary. 
On  proof  that  by  the  law  of  France  a  docu- 
ment deposited  with  a  notary  cannot  be 
removed,  the  Court  of  Exchequer  held, 
that  the  instrument  was  sufficiently  proved 
by  the  production  of  a  copy,  and  I  have  no 
doubt  Uie  Court  in  Australia  would  act  on 
the  same  principle.  You  must  not  trust 
to  an  offidalf  but  should  send  an  exammet^ 
copy  of  Ute  original. 

MaUtm  riyected. 


!8.-j 


the  ffOOds  of  RBBVCCA  SMITH, 

WIDOW  ( dec  wed ). 


PaOBATE. 

1858 
April  28 

WiU  of  Married  Woman— Effect  of 
WiU  made  during  Coverture  by  a  Wife  who 
Murvives  her  Husband. 

J2.  iS*.  died  on  the  \9th  of  January  1858, 
two  daya  after  her  hu^and'e  death,  leaviiuf 
a  vill,  made  during  her  coverture,  which 
had  not  been  re-pubUahed  after  her  hue- 
bantTe  death.  Jt.  S.  had  no  power  under 
any  inatrument  to  make  a  wiU  during  cover" 

(1)  1  Cr.  H.  &  K.  377. 


ture.  At  the  time  of  the  death  of  her  hue- 
band  and  herself  there  wa$  inured  in  <fte 
ktuAani'e  name  m  the  Zl.  per  mnt.  annMi- 
idea,  with  monies  of  hit,  a  turn  of  money 
whieh  had  aUeaye  been  treated  by  the  hue- 
band  and  w^e  a$  her  separate  property,  the 
eame  being  the  savings  of  the  wife  of  presents 
made  to  her  by  her  husband.  By  his  wiU 
the  husband  declared  that  the  said  sum  was 
the  sole  property  of  his  wife  .'—Held,  that  ■ 
the  said  monies  were  the  separate  estate  of 
the  wife,  her  husband  being,  as  to  them,  a 
trustee  for  her,  and,  consequently,  might  be 
disposed  of  by  a  will  made  during  her  cO' 
verture  ;  but  that,  as  she  survived  her  hus- 
band, probate  should  he  granted,  limited  to 
such  property  as  she  had  power  to  diepese 
of 

'  Rebecca  Smith,  widow  of  James  Smith, 
died  on  the  19th  of  Januaiy  1858.  Her 
hiuband  died  on  the  17th  of  the  same 
month.  She  left  s  will,  dated  the  4th  of 
January  1 858,  whereby  she  appointed 
M.  S.  Smith,  her  daughter,  her  execu- 
trix. 

The  affidavit  of  the*  executrix  stated, 
that  the  will  was  in  the  handwriting  of  the 
deceased's  husband,  with  the  exception  of ' 
her  signature  and  the  signatures  of  the 
subscribing  witnesses,  and  was  written  by 
him  at  the  dictation  of  the  deceased.  That 
there  was  no  settlement  on  the  marriage 
of  the  deceased,  nor  had  she  power  under 
any  instrument  to  make  a  will  during  co- 
verture. That  she  was  entitled  at  and  long 
before  the  data  of  the  will  to  a  oonsider- 
able  sum  of  money,  at  one  time  amount- 
ing to  1,6001.  new  8{.  per  cent,  annuities, 
in  whieh  her  monlaa  were,  at  the  Ume  of 
the  deaths  of  herself  and  her  husband, 
invested.  That  such  money  and  stock 
were  treated  by  both  the  deceased  and 
her  husband  during  the  coverture  as  her 
sole  and  separate  estate.  That  the  same 
waa,  for  convenience,  invested  in  her  hus- 
band's name  in  the  3/.  per  cent,  annuities, 
together  with  monies  of  his  own  and  also 
monies  of  the  executrix.  That  when 
deceased  required  a  portion  of  the  said 
property,  her  husband  sold  out  the  same, 
or  took  the  same  to  himself  at  the  current 
price  of  the  day,  and  gave  the  deceased 
the  proceeds.    Thai  the  deceased's  bus- 
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bud,  in  1856  and  1857i  lo  lold  out,  or 
took  to  himMlf,  portions  of  the  Mid  stock, 
and  gave  deceajwd  the  proceedi,  who  ad- 
Ttnced  the  samt  to  her  grutdionB  for  their 
own  use.  That  in  a  memoraDdum-book  in 
which  deceased's  husband  entered,  in  his 
own  handwriting,  a  particular  of  the  stock 
in  his  name,  is  an  entry  fay  him  in  his  own 
writing 

"Mother  has  bnt  l,10Oi.  New  82.  per 
Cent.,  she  having  sold  to  me  100/.  The 
money  was  for  George,  to  set  him  up  ia 
the  washing- powder  trade." 

"  August  18th.  18.'S7,  Mother  agreed  to  . 
let  O.  S.  have  another  100/.  stock  from 
her  present  amount  of  1,100/.  New  3/.  per 
Cent.,  at  Timet  price,  which  will  reduce 
the  amount  to  1,000/.  This  has  been 
done,  and  01/.  5«.  has  been  paid  G.  S.  at  ■ 
mother's  request." 

That  by  '*  mother,"  he  meant  the  de- 
ceased. That  on  recetving  the  half-yearly 
dividends  of  the  stock,  he  divided  the  same 
between  deceased,  the  executrix  and  him- 
self, according  to  their  several  interests. 
That  deceased  disposed  of  the  dividends  so 
paid  for  ho*  own  purposes  and  as  hN  sepa- 
nto  estate.  The  deceased  acquired  this 
money  ,by  gifts  from  her  husband,  who  was 
in  the  habit,  on  the  anniveraaries  of  their 
wedding-day  and  other  days,  of  presenting 
her  with  a  sum  of  money.  That  the 
deceased's  husband  died  on  the  17th 
of  January  1858,  having  made  a  will, 
which  contained  the  following  words:  — 
**  And  whereas  there  is  now  standing  in  my 
name  in  the  new  8/.  per  cent,  bank  annu- 
ities, the  sum  of  1,100/.,  stock,  which 
in  equity  belongs  to  and  is  the  sole  pro* 
perty  of  my  said  wife,  I  hereby  declare 
the  same  to  be  the  sola  property  of  my 
wife,  and  direct  my  executors  (o  transfer 
or  pay  the  same  to  her  or  her  assigns,  to 
and  for  her  own  absolute  use  and  benefit 
and  disposal,  and  so  far  as  may  be  neces- 
sary, or  I  can  do  so,  I  hereby  give  and 
bequeath  the  same  to  her." 

April  26.  —  Dr,  Philtimore  moved  the 
Court  to  decree  probate  of  the  will  of 
Rebecca  Smith,  widow,  deceased.— The 
deceased's  husband,  under  the  clrcnm- 
stancea  stated  in  die  affidavit  of  the  ex- 
ecutrix, had  made  himself  a  trustee  for  the 


wife  as  to  the  money  in  the  ftinds,  which 
she  had,  therefore,  a  right  to  dispose  of  by 
a  will  made  during  the  coverture.  He  re- 
feired  to  Soper**  Hutband  and  Wife,  2nd 
edit.,  vol.  1,  pp.  170,  171. 

Car.  oiv.  nit. 

SiE  C.  CusawiLL.  —  The  cUstineUon 
between  the  cases  whieh  have  arlsai,  aa  to 
the  effisot  of  the  wife's  irill  made  daring, 
eovartnre  when  she  survives,  is  rather  fine. 
Where  the  sole  power  for  the  wife  to  make 
a  will  arises  from  the  consent  of  the.hni- 
band;  it  is  said  that  he  merely  waives  hi* 
right  as  her  administrator,  and  can  onilj 
give  validity  to  the  will  in  the  event  of 
his  being  the  survivor,  and  that  if  he  dies 
before  her,  the  will  is  void  against  her  next- 
of-kin  —  Roper'a  Hutband  and  fVife,  2nd 
edit.,  vol.  1,  pp.  170,  171.  Again,  where 
property  is  settled  on  husband  and  wife, 
and  the. wife  has  a  power  to  appoint  by 
will  if  she  dies  before  her  hnsband,  bat 
if  she  survives,  the  proper^  is  to  go  to 
her  absolutely ;  and  she  appoints  by  a  wiU 
made  during  coverture,  but  survives  her 
husband :  such  will  ia  inoperative— iVto 
V.  Parker  (1),  TrimmeU  v.  FeU  (8)-&r 
the  circumstances  under  which  the  power 
was  to  be  operative  never  arose,  and  the 
will  was  never  valid.  There  ia,  however, 
a  third  class  of  cases,  viz.,  where  the  wife 
is  possessed  of  separate  estate,  withb 
which,  I  think,  the  present  case  comes; 
for  the  sum  of  money  in  the  funds  may  be 
considered  to  have  been  the  separate  pro- 
perty of  the  deceased,  her  husband  being 
aa  to  it  a  trustee  for  her.  She  woald, 
therefbre,  have  a  disposing  power  over  it, 
according  to  FeUifioM  v.  Qorgee  (S)  aad 
several  other  cases,  by  which  that  has  been 
followed.  I  think,  therefore,  that  probate 
may  he  granted,  but  it  must  be  fimited 
to  such  property  as  she  hsd  power  to 
dispose  of. 

Liwiited  jiroftofa  jraated. 


(1)  16  Sim.  198. 

(2)  16  Beav.  537. 

3  Bn.  aC.  8;  s.  c  1  Ves.  jaa.  M. 
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Pmobats.  ^ 
1 858.      >     PATTEN  ff.  POULTOM. 
Marcb  13.  J 

Will — Pretumption  of  Revocation  of 
MiMting  Will  ratted. 

The  presumption  that  a  loill  left  m  the 
keeping  of  the  testator,  if  it  cannot  be  found 
at  his  death,  has  been  destroyed  by  him 
animo  revocandi  is  a  presumption  of  fact 
which  prevails  only  in  the  absence  of  cir- 
cumstances to  rebut  it.  Amoi^  such  cireum- 
stances  are  declarations  by  the  testator  of 
goodwill  towards  the  persons  honeyed  by 
it,  adherence  to  the  will  as  made,  and  the 
eontenie  of  the  wiU  itself. 

C,  M  1837|  made  a  will  in  favour  of  her 
three  cAiUrm,  who  were  illegitimate,  re- 
taining  possession  of  it.  She  had  no  place 
for  the  deposit  of  papers  of  importance,  and 
afterwards  changed  her  residence  twice, 
and  died  in  1846.  Search  was  then  made 
unsuccessfully  for  a  will  by  her  brother  who, 
when  doing  so,  destroyed  somepapers  which 
he  supposed  unimportant.  C.  always  shewed 
the  greatest  affection  for  her  children,  and 
at  the  time  of  making  the  wiU  and  shortly 
before  her  death  expressed  her  satisfaction 
that  her  property  was  secured  to  ihern  in 
the  event  of  her  death,  and  never  expressed 
a  desire  to  benefit  by  her  will  any  other 
person. 

A  draft  of  the  will,  propounded  by  the 
executor,  being  opposed  by  the  next-of 
kin, — the  Court  decreed  probate  of  the 
draft,  holding  that  under  the  circumstances 
the  primd  facie  presumption  that  C.  des- 
troyed the  will  animo  revocandi  was  rebutted, 
inasmuch  as  it  was  possible  that  the  wiU 
might  have  been  accidentally  lost  in  C.'s 
lifetime  or  destroyed  after  her  death,  and 
highly  improbable  that  she  wilfully  des- 
troyed it. 

The  following  vere  the  facts  of  thiicase 
u  stated  by  Sir  C.  Creuwell  in  hii  judg^ 
merit. 

This  was  a  cause  of  propounding  the 
will  of  Julia  Clarenza,  deceased,  promoted 
by  James  Fatten,  the  executor  therein 
named,  against  R.  L.  Foulton,  her  eldest 
brother,  and  others  next-of-kin.  Several 
witnesses  were  examined  on  Patten's  alle- 
gation ;  the  next-of-kin  did  not  bring  in 
Nsv  Ssatis,  XXTII.— Pmbatb. 


any  allegation  or  adminiatar  any  interro* 
gatoriea.  The  following  facts  weie  prored: 
— Julia  Glarensa,  formerly  Ponlton,  in 
1806,  married  John  Peefa£,  and  by  him 
had  Uiree  children,  two  sons  and  a  daugh- 
ter.   She  then  discovered  that  before  the 
marriage  Peche  was  married  to  another 
woman,  who  was  still  living,  and  there- 
upon immediately  separated  from  him, 
and  never  cohabited  with  him  again.  She 
afterwards  married  Count  Clarenza,  who 
died  in  1822,  and  by  him  had  no  issue. 
John  PechS  died  in  1853,  having  made  a 
will  in  favour  of  his  three  children  above 
mentioned,  his  property  being  awom  under 
3,0002.    Julia  Clarenaa  was  always  de- 
votedly attached  to  her  children,  who  grew 
up  under  her  care.   The  daughter  married 
an  Austrian  ;  one  son  entered  the  Austrian 
army,  and  the  other  settled  at  the  Cape, 
and  she  maintained  a  correspondence  with 
them  during  the  whole  of  her  life,  always 
manifesting  the  strongest  affection  for  them 
and  anxiety  for  their  prosperity.  After 
Count  Clarenza's  death  she  lived  at  Black- 
heath,  in  Kent,  and  when  there  often  spoke 
to  a  lady  with  whom  she  was  intimate  of 
her  anxiety  about  them  and  of  her  inten- 
tion to  settle  her  affairs  so  that  they  might 
enjoy  the  small  property  which  she  had 
to  dispose  of.    In  1837  she  was  about  to 
remove  to  Torquay,  and  then  gave  in- 
structions in  her  own  handwriting  to  Mr. 
Patten,  a  solicitor,  for  the  preparation 
of  a  will.     He  prepared  one  according 
to  those  instructions,  and,  at  her  request, 
consented  to  act  as  executor.    The  will 
was  executed  on  the  10th  of  October 
1837,  and  at  the  same  time   the  attes- 
tation clause  and  the  names  of  the  at- 
testing witnesses  were  copied  on  to  the 
draft,  which   Mr.  Patten  retained,  the 
will  being  given  to  the  deceased.  She 
afterwards  told  a  Mrs.  Kipps,  an  intimate 
Mend,  resident  at  Blackheath,  that  she  had 
settled  her  afikiri,  and  in  1844,  writing 
to  the  same  lady,  said,  "  My  mind  seems 
now  at  ease  that  the  6001.  »  now  secure 
in  the  Bank  for  my  children  in  case  of 
sudden  death."    In  October  1837  the  de- 
ceased removed  to  Torquay,  and  remained 
there  for  some  time,  occupying  part  of 
the  house  in  which  her  brother  R.  L. 
Poulton  resided.  She  afterwards  removed 
to  Dawliih,  and  there  occupied  part  of  a 
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■mall  cottage  until  her  death,  which  hap- 
pened in  September  1846.  Her  brother 
therenpon  went  to  Dawlish  and  searched 
for  a  will  without  success.  "When  so  doing 
he  burnt  some  papers,  which  appeared  to 
him  unimportant,  and  it  was  not  imputed 
that  he  bad  intenUonally  destroyed  a  will. 

March  8. — Dr,  Addams,  for  the  exe- 
cutor.—-The  primd  facie  presumption  that 
the  deceased  destroyed  the  will  animo 
revoeandi  is  rebutted  by  the  evidence : 
whilst  it  is  most  improbable  that  she  should 
have  done  so,  as  up  to  the  time  of  her 
death,  she  is  proved  to  have  lived  on  the 
most  affectionate  terms  with  ber  children, 
who  would  take  nothing  if  she  died  intes* 
tate.  It  is  very  probable  that  the  will  was 
either  accidentally  lost  on  one  of  the  occa- 
sions on  which  the  deceased  changed  ber 
resideoce,  or  was  accidentally  destroyed 
by  her  brother  with  other  papers  after  her 
death. — He  cited  Davis  v.  Davis  (1). 

Dr.  TaisSf  for  the  next-of-kin.-— The 
burthen  of  proof  is  on  the  person  pro- 
pounding the  will.  The  fact,  that  the 
affection  of  the  deceased  towards  ber  chil- 
dren continued  undiminished  until  her 
death,  is  not  sufficient  per  se  to  rebut  the 
presumption  that  she  destroyed  the  will 
intentionally ;  and  that  is  the  only  fiust 
proved  which  tends  to  rebut  the  presump- 
tion.—He  cited  Wehh  t.  Phillips  (2)  and 
Wargent  r.  Holliiu  (S). 

SiE  C.  Chessvell  (after  stating  the 
facts  as  above  set  out)  said — The  delay 
that  has  occurred  in  propounding  the  will 
having  been  accounted  for,  I  make  no  ob- 
servation respecting  it. 

The  case  then  stands  thus  : — The  exe- 
cutor has  proved  the  due  execution  of  a 
will,  and  tlwt  the  original  cannot  be  found, 
and  he  has  given  satisfactory  secondary 
evidence  of  the  contents.  But,  on  the 
other  hand,  it  is  said  that,  aa  the  will  was 
in  the  keeping  of  the  deceased,  and  at  her 
death  could  not  be  found,  it  must  be  pre- 
sumed that  she  destroyed  it  animo  revo- 
eandi. This  has  sometimes  been  called  a 
presumption  of  law ;  but  I  think  that  Sir 

(1)  2  Add.  226. 

(2)  t  Moon,  P.C.C.  m 
(8)  4  Hagg.  £08.  M9. 


J.  Nicholl,  in  Colvin  v.  Fraser  (4),  and 
Parke,  B.,  in  Welsh  v.  PhiUip$  (S),  idor 
correctly  designate  it  a  presumptum  of 
fact ;  and  there  can  be  no  doubt  that  eri- 
dence  of  a  will  being  left  in  the  keej^ 
of  the  party  who  made  it,  and  diat  it  csa- 
not  be  found  at  his  death,  is  sufflcient,  in 
the  absence  of  circumstances  tending  to  s 
contrary  conclusion,  to  warrant  an  opinion 
that  the  maker  of  the  will  destroyed  it 
But  it  is  a  presumption  that  prevails  only 
in  the  absence  of  circumstances  to  rebut  it, 
and  is  therefore  commonly  called  s  prto^ 
facie  presumption.    It  maybe  fortified, or 
it  may  be  rebutted,  by  many  cireuDiBtsneei. 
Those  commonly  relied  on  are  declaiations, 
either  of  goodwill  towarda  the  psrtiei 
benefited  by  the  will,  and  of  an  adherenes 
to  the  will  aa  made,  or,  on  the  eontmy,  of 
dissatisfaction  and  change  of  mind  respect- 
ing them.    In  Saunders  v.  SaMnieri(S), 
Sir  H.  Jenner  Fnat  said  : — *'  The  itrongwt 
proof  of  adherence  to  the  will,  and  of  the 
improbability  of  its  destruction,  arises  from 
the  contents  of  the  will  itself."    In  tlis 
present  case,  I  find  no  extraneoas  ciicam- 
stanees  to  fortify  and  support  the  frimi 
facie  presumption.    The  Isidy  changed  her 
residence  twice,  after  the  will  was  nsd^ 
and  she  does  not  appear  to  have  bad  sny 
place  for  the  deposit  and  safe  custody  of 
papers  of  importance.    The  probalnli^  o( 
the  will  having  been  lost  by  aceidcatis 
not  therefore  excluded.    Again,  her  bro- 
ther destroyed  some  papers,  the  paiticnlsi 
nature  of  which  is  not  ascertained.   It  b 
not  suggested  that  he  wilfnlly  destroyed  s 
will,  nor  is  it  probable  that  he  could  destroy 
the  will  in  question,  which  would  be  of 
considerable  bulk,  without  some  exsnins- 
tion ;  but  the  possibility  of  its  being  so 
destroyed  is  not  excluded.    On  the  otber 
hand,  there  are  many  circumstances  tend- 
ing to  negative  the  presumption :  the  con- 
stant, nndeviating  affection  manifested  by 
the  deceased  fbr  ber  children  ;  that  the  will 
was  made  under  the  influence  of  that  fe^ 
ing  as-  expressed  at  the  time  and  sfttf- 
wards  ;  that  she  never  expressed  a  dears 
to  benefit  by  her  will  any  other  posoa ; 
and,  above  all,  the  fact  tiiat  she  perfectly 

"  <4)  2  Hsgg.  526. 
(0)  1  Moore,P.C.C.S01 
(6)  «  Notes  of  Cases,  C2L 
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veil  knew  that  her  children  were  illMi- 
timate  (although  not  hy  any  fault  of  hen); 
and  that,  consequently,  if  she  died  intea- 
tate,  they  would  receive  no  part  of  her 
property,  but  the  whole  would  he  divided 
amongst  others.  Here  then,  as  in  SatM' 
dert  T.  Saunders^  it  may  be  lald,  that  the 
contents  of  the  will  itself  shew  the  impro- 
bability of  its  destruction.  These  circum- 
stances combined  render  it  lo  improbable 
that  the  deceased  would  wilfully  destroy  a 
will  made  in  &TOar  of  her  children,  that  I 
eannot,  from  the  mere  cireamstance  of  its 
not  being  found,  presume  that  she  did  so. 
The  will,  then,  having  been  duly  exeeuted, 
the  contents  of  it  having  been  duly  proved 
by  secondary  evidence,  and  it  not  being 
Established  that  the  deceased  cancelled  that 
will,  the  Court  must  give  effect  to  it  by 
pronouncing  for  its  force  and  validity,  and 
decremng  probate  of  the  draft. 

Dr.  Tteiss,  for  the  next-of-kin,  asked 
that  their  costs  should  be  paid  out  of  the 
estate. 

SiK  C.  Cbesstell. — I  haTe  considered 
the  question,  and  I  think  they  ought  to 
pay  Uieir  own  costs. 

Probate  of  the  draft  mill  decreed, 
the  next-of-kin  to  pay  their 
own  cM(«. 


MATaiMOHIU. 

1858.         >     HOPE  9.  HOPE. 

April  16.  3 

Restitution  of  Conjugal  Rights — Husband 
and  Wife  both  Guiltg  of  Adukerg—  Com- 
pensttiio  Criminum, 

The  doeUrine  of  the  canon  late  that,  where 
hwband  and  wife  have  both  been  guilty  of 
adultery,  there  is  a  eompematio  criminum, 
and  both  are  restored  to  the  position  of 
innocent  partiet,  is  not  part  of  the  law  of 
England. 

Therefore,  a  suit  for  restitution  of  con- 
jugal rights  cann^  be  sustained  by  a  wtfe 
who  hat  committed  adultery,  although  ike 
hu^afid  alto  has  eommiUed  adultery. 

This  wAs  *  suit  instituted  by  His.  Hope 
for  restitution  of  eoigugal  rights. 


The  sole  question  was,  whether  Mrs. 
Hope  could  sustain  that  suit,  she  and 
Mr.  Hope  having  both  been  pronounced 
guilty  of  adultery  in  a  suit  commenced 
by  her,  in  the  Consistory  Court  of  London, 
for  a  divorce  d  mensd  et  thoro,  on  the 
ground  of  her  husband's  cruelty  and  aduU 
tery? 

The  drcnmstances  raising  the  quesdon 
are  ftilly  detailed  in  the  judgment. 

Feb.  27  and  March  2,— Dr.  Twiea  and 
Dr.  Spinks,  for  Mrs.  Hope,— Hiough  there 
is  no  authority  in  the  English  Courts 

directly  in  point,  Mrs.  Hope  is,  on  prin-> 
ciple  and  analogy,  entitled  to  sustain  this 
suit.  As  a  general  rule  the  law  acknow- 
ledges no  intermediate  state  between  a 
cohabitation  and  a  formal  separation,  and, 
except  in  the  case  of  separation  hy  mutual 
consent,  does  not  permit  a  husband  or 
wife  to  withdraw  from  cohabitation  without 
the  sanction  of  a  Matrimonial  Court.  In 
the  absence  of  any  direct  authority,  the 
ease  must  he  governed  by  the  Canon  Law, 
according  to  which,  when  the  husband  and 
wife  had  both  been  guilty  of  adultery,  there 
was  a  compensatio  criminum,  the  guilt  of 
the  one  was  neutralized  by  the  guilt  of  the 
other,  and  they  were  restored  to  the  po- 
sition of  innocent  parties,  and  either  would 
be  entitled  to  a  restitutiott  of  conjugal 
rights. — 

Proctor  V.  Proctor,  2  Hag.  Cons.  298. 
Decretals  of  Gregory  IX.  lib.  5.  tit.  16. 

decret.  6  and  7. 
Sanchez,  De  DivortOs,  lib.  10.  disp.  6. 
Sanchea,  De  Matrimoniot  lib.  10. 
Oughton's  Ordo  Judieionnn,  tit.  216, 
AyUffe't  Parergon,  tit.  'DiTorce/  p. 

226. 

They  also  cited — 
Datryn^  T.  D^rympUt  1  Hag.  Cons. 

67. 

Forster  v.  Forster,  Ibid.  154. 

Orme  r.  Orme,  2  Add.  Ec.  Rep.  882. 

Denniu  r.  Denuiett  3  Hag.  Ec.  858,  n* 

Dr.  Phillimore  and  Dr.  Deane,  for  Mr. 
Hope.— Where  both  parties  have  been  dis- 
missed by  the  sentence  of  a  Matrimonial 
Court  as  equally  guilty  of  adultery,  neither 
can  appear  again  in  that  court  to  apply 
for  fulfilment  of  duties  applicable  to  inno- 
cent parties.    Although  the  Matrimonial 
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Law  is  founded  on  the  Canon  Law,  yet  the 
£ngHBh  Courts  have  not  adopted  all  the 
doctrines  of  the  Canonists.  The  judf^ent 
of  Lord  Stowell  in  Proctor  v.  Proctor 
shews  that  the  doctrine  of  eompensatio  cn'- 
fRtRUffl  is  not  part  of  the  law  of  England ; 
and  he  seems  to  r^ret  that  it  is  not.  It 
is  a  doctrine  quite  inconsistent  with  the 
present  state  of  society.  Under  the  Canon 
liaw,  among  other  comctiTes  of  the  eviU 
that  would  flow  ftom  that  doctrine^  was  a 
^Btem  of  absolution,  by  which  a  husband 
or  wife  guilty  of  adultery  was  restored  to 
Ae  position  of  an  innocent  person.  The 
Canonists  place  the  doctrine  of  compensatio 
eriminunt  on  the  same  footing  as  condona- 
tion and  conniTance,— doctrines  which  are 
founded  on  diflferent  piinciplet— £ee&jr  r. 
Beeby  (1). 

There  are  also  two  eases  in  the  Court  of 
Queen's  Benchf  Qovier  v.  Hancock  (2) 
and  The  Queen  v,  FlnUon  (3),  where  the 
Court  states  that,  according  to  the  law  of 
the  Eedesiaatical  Courts,  a  wife  who  hat 
committed  adultery  cannot  obtain  reatitn- 
ticm  of  conjugal  rights,  though  her  hus- 
band has  also  committed  adultery. 
They  cited  also — 
Moore  y.  Moore^  3  Moo.  P.C.C.  84; 

Co.  Litt.  32  a,  note ;  and  Manby  t. 

SeoU,  1  Siderfin,  104;  s.  c.  2  Smith's 

Leading  Cases,  250,  n. 

Dr.  TatM  replied. 

The  Judge  Ordinabt  now  delivered 
the  following  judgment : — This  suit  was 
commenced  1%  the  Consistory  Court  of 
London,  by  Mrs.  Hope,  against  her  hus- 
band for  restitution  of  conjugal  rights. 
Hie  libel  pleaded  the  marriage,  the  birth 
of  three  children,  and  the  refusal  of  the 
husband,  at  and  after  a  certain  time,  to 
permit  the  wife  to  live  and  cohabit  with 
him.  The  defendant,  on  the  6th  of  June 
1857,  brought  in  an  allegation,  pleading, 
amongst  other  things,  fourthly,  that  the 
complainant  voluntarily  .quitted  his  house; 
and  fifthly,  as  follows : — In  further  con- 
tradiction to  what  is  untruly  pleaded  as 
aforesaid  in  the  fourth  article  of  the  said 
libel,  the  party  proponent  alleges  and  pn^ 

(1)  1  Hag.  Ecc  797. 

(2)  6  Tenn  Rep.  60S. 
(8)  1  B.  ft  Ad.  m. 


pounds  that  the  said  Emilie  Melanie  Ha- 
thilde  Hope,  shortly  after  she  had  so 
Toluntarily  as  aforesaid  quitted  the  hotue 
of  her  said  husband,  to  wit,  on  or  about 
the  month  of  September  1853,  instituted 
in  this  court  a  suit  for  divorce  against  the 
said  Adrian  John  Hope  by  reason  of 
allied  cruelty  and  adultery;  that  after 
audi  the  institution  of  the  said  suit,  it 
came  to  the  knowledge  of  the  said  A.  J* 
Hope  that  the  said  Emilia  Mdanie  Ha- 
thilde  Hope  had  formed  in  the  year  1846, 
and  had  snbseqnently  carried  on  an  adul- 
terous connexion  with  Count  Olympe 
Aguado,  who,  during  such  pmod,  prin- 
cipally resided  and  does  still  principally 
reside  at  No.  18,  Place  Venddme,  in 
the  city  of  Paris  ;  that  accordingly  sncti 
the  adultery  of  the  said  Emilie  Melanie 
Mathilde  Hope  with  the  sud  Count 
Aguado  was  pleaded  in  the  said  suit  in 
an  allegation  on  behalf  of  the  said  A.  J. 
Hope ;  that  the  said  suit  proceeded  in 
due  course,  and  was  eonduded  on  orabont 
the  IQth  of  July  1855,  when  the  following 
decree  was  duly  made  tiierein:  —  'The 
Judge,  having  read  the  proofs  and  heard 
advocates  and  proctors  on  both  sides 
thereon,  by  his  interlocutory  decree, 
having  the  force  and  effect  of  a  de6aitire 
sentence,  in  writing  pronounced,  decreed 
and  declared  that  Emilie  Melanie  Mathilde 
Hope,  wife  of  A.  J.  Hope,  had  &iled  in 
proof  of  so  much  of  the  libel  admitted  in 
this  cause  as  charged  the  said  A.  J.  Hope 
with  cruelty,  but  had  sufficientiy  proved 
so  much  of  the  said  libel  as  ch^ed  the 
said  A.  S.  Hope  with  adultery,  and  that 
the  said  A.  J.  Hope  had  been  guilty  of 
adultery  as  therdn  pleaded ;  and  he  fur- 
ther pronounced  that  the  said  A.  J.  Hope 
had  also  sufficiently  proved  the  alJ^tion 
given  in  by  Bathurst,  and  that  the  laid 
Emilie  Melanie  Mathilde  Hope  had  been 
guilty  of  adultery  as  therein  pleaded,  sAd 
therefore  dismissed,  as  well  the  said  A.  J. 
Hope  as  also  the  said  Emilie  Melsnie 
Mathilde  Hope  from  this  suit,  and  all 
furtiier  observance  of  justice  therein.' 
In  verification  of  what  is  hereinbefore 
alleged,  the  party  proponent  craves  leive 
to  refer  to  tiie  acta  and  records  of  this 
court,  and  this  was  and  is  true,  and  the 
party  proponent  alleges  taid  propound!  as 
before."    That  allegation  stood  for  adinis- 
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don :  then  Mn.  Hope  brongbt  in  an 
allegation  of  fiicolties  for  alimony,  and 
Mr.  Hope  wai  assigned  to  answer,  but  he 
prayed  to  be  heard  on  petition  to  shew 
irhy  be  ought  not  to  be  called  upon  to 
assign  alimony.  She  answered.  The 
matter  was  argued,  and  stood  for  judg- 
ment when  the  authority  of  the  Consistory 
Court  was  abolished,  and  all  suits  then 
pending  were  transferred  to  this  court ; 
and  I  iflnch  regret  that  the  parties  and  the 
pablie  cannot  now  enjoy  the  advantage  of 
having  this  question  determined  by  the 
very  Teamed  person  who,  for  so  many 
years,  presided  in  the  Consistory  Court 
with  so  much  benefit  to  the  suitors  and 
honour  to  himself. 

In  this  court  the  learned  Advocates 
agreed  to  abstain  from  all  discussion  on 
technical  points,  and  to  argue  the  main 
question  only,  vis.,  whether,  a  wife  having 
been  guilty  of  adultery,  the  husband  also 
being  guilty,  can  claim  restitution  of  con* 
jugal  rights?  It  was  admitted  on  both 
aides  that  the  records  of  the  ecclesiastical 
courts  of  this  country  furnish  no  case 
exactly  in  point ;  so  that,  being  le&  with- 
out any  former  precedent  for  my  govern- 
ance, I  am  compelled  now  to  establish 
one,  availing  myself  of  such  assistance  as 
can  be  derived  from  the  dicia  bearing  on 
the  subject,  which  have  from  time  to  time 
fallen  from  learned  Judges  presiding  in 
our  courts,  whether  spiritual  or  temporal. 
The  argument  for  Mrs.  Hope  was  sim- 
ply this :  that  cohabitation  is  a  duty  re- 
aulting  from  marriage,  and  that  neither 
party  can  lawfully  withdraw  from  cohabi- 
tation without  the  judgment  of  a  Court, 
which,  in  this  case,  the  husband  not  only 
had  not  obtained,  but  having  asked  the 
proper  tribunal  to  release  him  from  that 
duty,  his  prayer  was  rejected ;  and  se- 
condly, that  the  guilt  of  each  being  the 
same,  their  mutual  delinquencies  were 
thereby  compensated,  and  both  were  re- 
stored to  their  original  position  as  innocent 
parties.  The  first  proposition  is  hardly  to 
be  sustained ;  for  an  innocent  husband 
may  withdraw  from  cohabitation  with  a 
guilty  wife,  without  being  subject  to  any 
l^al  proceeding  for  so  doing ;  and  if  the 
wife  were  to  sue  for  restitution  of  conjugal 
rights,  her  suit  would  fail  on  proof  o^  her 
guilt.   But  the  question  remains,  whether 


the  gnilt  of  the  wifb  is  to  be  considered 
as  abolished  by  that  of  tiie  husband, 
so  as  to  restore  her  to  the  condition  of  an 
innocent  person  with  reference  to  her 
conjugal  rights.  The  authority  mainly 
relied  on  in  support  of  that  proposition 
was  Proctor  v.  Proctor,  not  as  a  decision 
on  the  point  now  under  consideration, 
but  for  certain  expressions  of  Lord  Stowell 
as  to  the  extent  to  which  the  Canon  Law 
is  to  be  considered  as  binding  in  questions 
of  marriage,  and  its  rights  and  duties; 
for,  undoubtedly,  in  the  Canon  Law,  autho- 
rity may  be  found  for  saying  tha^  where 
both  husband  and  wife  are  guilty  of 
adultery,  the  husband  cannot  refuse  to 
receive  his  adulterous  wife.  In  2  ffagp* 
Contist.  Rep.  p.  300,  that  eminent  per- 
son thus  speaks  of  the  Canon  Law :  *'  Upon 
the  first  point,  the  binding  authority  of 
tiie  Canon  Law  in  causes  matrimonial,  de- 
pending in  these  courts,  I  look  without 
success  for  any  principle  on  which  1  can 
hold  that  they  can  release  themselves  by 
any  power  of  their  own  from  a  submission 
to  that  authority.  The  release,  if  proper, 
must  come  from  a  higher  authority  tiian 
they  possess.  It  is  notorious  that  this 
count^,  at  the  Reformation,  adopted 
almost  the  whole  of  the  law  of  matrimony, 
together  with  all  its  doctrines  of  indissolu- 
biUty  of  contracts  per  verba  de  prcetenti  et 
per  verba  de  futuro,  of  separations  ^  menad 
et  thoro,  and  many  others ;  the  whole  of 
our  matrimonial  law  is  in  matter  and  form 
constructed  upon  it ;  some  canons  of  our 
own  may  have  varied  it,  and  a  higher 
authority,  that  of  the  legislature,  has  swept 
away  some  important  parts  of  it.  But  the 
doctrine  of  indissolubility  remuns  in  full 
force.  The  v^  practice  of  the  legisla- 
ture, in  granting  by  special  acts  particular 
divorces  in  particular  cases,  affirms  the 
indissolubility  as  existing  in  the  general 
law,  and  to  be  maintained  in  their  dispen- 
sations of  justice.'^  This  latter  proposi- 
tion, viz.,  that  marriages  are  indissoluble, 
was  the  important  one  for  the  decision  of 
the  case  then  before  the  Court.  The  hus- 
band sued  for  divorce  upon  the  ground  of 
adultery  ;  the  wife  recriminated.  The 
adultery  of  the  wift  before  suit  was  proved. 
The  husband  also  was  proved  to  have  been 
guilty,  but  not  until  after  the  commence- 
ment of  the  auit ;  and  the  question  to  be 
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decided  was,  whetber,  under  such  cirenm* 
■tancet,  he  could  have  a  divorce.  The 
learned  Judge  held,  that  the  marriage  was 
by  our  law,  following  the  prindplei  of  the 
Canon  Law,  indissoluble ;  that  the  infi- 
delity of  the  husband  was,  therefore,  par 
deUeimm  with  that  of  the  wife,  and  tha^ 
eonieqiiently,  he  could  not  hare  a  legal 
•eparation.  That  was  the  only  point 
detexmined  in  Proctor  t.  ProetOTf  and  is 
obviously  ftr  short  of  an  authority  for  the 
decision  of  that  now  before  the  Court. 
But  Lord  Stowell,  in  the  course  of  his 
judgment,  says  of  the  Canon  Law,  as  affect- 
ing the  caae  of  mutual  guilt :  "  It  provides 
against  the  mischiefs  to  which  a  husband 
might  be  exposed  by  such  a  wife  living 
apart,  by  its  known  doctrine  that  all  sepa- 
rations merely  voluntary  are  totally  illegal, 
not  to  be  either  tolerated  or  presumed. 
It  acknowledges  no  intermediate  state 
between  a  cohabitation  and  a  formal  sepa- 
ration. It,  therefore,  presumes,  wben  it 
withholds  its  decree  of  separation,  that  the 
parties  return  to  cohabitation,  all  matters 
return  to  tbdr  former  course,  but  vidt 
increased  vigour — thehusband  and  wife  live 
again  on  their  former  footing,  and  there  is 
no  anticipation  of  separate  debts  or  of  the 
probability  of  a  spurious  offspring.  That 
such  is  the  doctrine  of  the  Canon  Law  is 
most  certain ;  the  authorities  are  numerous 
and  precise  to  that  effect."  His  Lordship 
then  cited  several  pass^es  to  that  effect, 
which  are  printed  in  a  note  to  Dr.  Hag- 
gard's report  of  the  judgment.  In  some  it  is 
said  that,  "paria  erimina  muiud  eenqmiM- 
tione  deleniur."  In  others  "imidul  conpeM- 
Mtttiome  amfro  adttUeria  oWeiiter,"  and  that 
the  husband  may  be  compelled  to  take  his 
wife  back.  If,  indeed,  whatever  is  found 
in  the  Canon  Law  on  this  subject  is  to  be 
accepted  as  an  authority  binding  theCourts 
of  this  country,  the  passages  cited  would 
shew  that  the  wife  in  this  case  is  entitled 
to  a  decree  in  her  favour.  But  in  the  case 
of  the  The  Queen  v.  (1),  Lord  Chief 
Justice  Tiodal,  in  giving  the  answers  of 
the  Judges  to  the  quesUons  proposed  by 
the  House  of  Lords,  thus  describes  the 
effect  to  be  given  to  the  Canon  Law  of 
Europe : — "  That  the  Canon  Lftw  of  Europe 
does  not  and  never  did,  as  a  body  of  law^ 

(1)  10  CL  ft  F.  fiS4. 


form  part  of  the  law  of  England,  hat  been 
long  settled  and  established  law.  Lord 
Hale  defines  the  extent  to  which  it  it 
limited  very  accurately  ;  the  rule,  be  says, 
by  which  they  proceed  is  the  Canon  Law, 
but  not  in  its  full  latitude,  but  only  so 
fer  as  it  stands  uncorrected  either  by  eoa- 
trary  acts  of  parliament,  or  the  eonunon 
law  and  custom  of  England ;  for  titers 
are  dtvers  canons  made  in  ancient  timet 
and  decretals  of  Popes  that  never  ^^ere  ad- 
mitted here  in  England."  The  Lord  Chief 
Justice  then  quotes  the  following  passage 
from  Cawdrie's  ease  (2) :  "  As  in  temporal 
causes  the  King,  by  the  mouth  of  the 
Judges  in  his  courts  of  justice,  doth  judge 
and  determine  the  same  by  the  temporal 
laws  of  England ;  so  in  causes  ecclesias- 
tical and  spiritual,  as  namely,  (am<»gst 
others  enumerated),  rights  of  matrimony, 
the  same  ere  to  be  determined  by  eccle- 
siastical Judges,  according  to  the  eeele* 
naatieal  law  of  this  realm.*'  He  afterwsidt 
adds,  "  So,  albeit  the  kings  of  England 
derived  theirecolesiastical  laws  from  oiben, 
yet  so  many  as  were  proved,  approved  and 
allowed  here  by  and  with  a  general  eon- 
sent,  are  aptly  and  rightly  called  The 
King's  Ecclesiastical  Laws  of  England." 
The  Canon  Law  of  Europe,  therefore,  binds 
the  Courts  in  England,  not  simply  becauw 
it  is  the  canon  law,  but  because  it  has  been 
approved  and  allowed  here ;  to  that  extend 
and  to  that  extent  only,  is  this  Conrt 
bound  to  give  effect  to  it.  And,  notwith- 
standing tiie  general  expressions  on  thit 
subject aaeribedto Lord  Stowellin  ZMiym' 
pie  V.  Dalrifn^le  and  Proctor  v.  Pro^t 
I  infer  from  another  passage  in  tiie  latta 
case  that  he  would  have  entertained  at 
least  grave  doubts  as  to  the  propriety  of 
giving  effect  to  the  Canon  Law  in  its  fuU 
latitude,  had  the  question  now  raised  been 
brought  before  him  for  his  decision.  For, 
in  2  Hagff.  ConnsU  Rep,  302,  he  says, 
"  Taking  this  (via.  that  the  adaltery  of  the 
husband  was  a  bar  to  his  suit  for  divorce 
on  account  of  the  adultery  of  the  wife)  as 
I  think  I  am  compelled  to  do,  as  the  role 
of  law  binding  upon  the  judgment  of  thu 
Court,  I  cannot  blind  myself  to  the  fac^ 
that  the  modem  eonzse  of  life  and  mansen 
does  not  furnish  those  corrections  of  tiie 

(S)  S  Rep.  1. 
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miBchieft  that  may  follow  whidi  tlie  Canon 
Law  had  anticipated  in  connexion  with  its 
rule.  There  is  no  return  to  cohabitaUon, 
nor  any  means  to  he  resorted  to  for  the  par* 
pose  of  compelling  it."  This  passage  leaves 
me  in  some  doubt  whetfher  his  Lordship 
meantto  say  that  thelaw  of  this  country  does 
not  fiimish  the  means  of  compelling  a  re- 
turn to  cohabitation,  or  that  the  usage  of 
society  .would  prevent  either  party  from 
taking  advantage  of  those  means.  But, 
whatever  be  the  real  meaning  of  the  pas- 
sage, what  is  there  to  shew  that  the  state 
of  things  described  by  him  has  arisen 
from  the  modem  course  of  life  and  man- 
ners, and  did  not  always  exist  in  this 
country  f  For  I  have  not  discovered, 
and  what  is  more  important  the  indusb-y 
of  the  learned  counsel  engaged  in  this 
ease  has  failed  to  diseoTer,  any  decision 
or  dieium  of  any  Judge  authorizing  the 
opinion  that,  under  such  eircamstanees 
as  exist  in  the  present  case,  a  decree  for 
restitation  of  conjugal  rights  could,  at  any 
time,  have  been  obtained.  There  is,  in 
Oughton's  Ordo  Judieiorum,  a  statement 
that  such  would  be  the  case.  Under  his 
title,  p.  216,  "  De  causis  quse  impediunt 
restitutionem  obsequiorum  conjugalium  in 
causft  matrimonlali he  says,  "  Frobftio 
quod  post  contractum  vol  citra  solemni- 
satum  matrimonium  ac  recessum  mulieris 
a  viro  (vel  h  contr^),  vir  vel  uxor  com- 
miserit  adulterinm,  sufficit  ad  impediendam 
restitutionem  in  causA  matrimonialL  In 
hoc  tamen  casu,  si  actor  replicaverit  et 
probaverit  eompensationem  vel  sdentiam, 
eondonationem  vel  remissionem  criminis, 
obdnebit  actor  restitutionem  petitam." 
In  Mortimer  V.  Mortimer  {^),  "Lot A  Stowell 
mentioned  Oughton  as  an  authority  of  no 
mean  consideration  in  matters  of  practice 
in  that  court ;  from  which  limited  praise  I 
infer  that  equal  attention  has  not  been 
pud  to  his  statements  of  the  law  in  other 
xeapeets,  unless  he  refers  to  some  other 
antiiority.  In  the  passage  quoted,  he  puts 
"  eompetuatio  crtnHisn,"  connivance  and 
condonation,  on  the  same  footing.  By 
connivance  in  this  and  other  passages,  I 
take  it  that  the  party  is  supposed  so  to 
connive  as  to  |^ve  a  willing  consent  to  the 
act,  although  not  accessory  before  the 
(8)  2  Ha^.  Cons.  R«p.  816, 


fact  \  in  such  a  case,  it  is  insistent  with 
reason  to  say,  that  the  party  so  consenting 
shall  not  be  allowed  to  take  advantage  of 
the  guilt  contracted  by  doing  the  act  con- 
sented to.  So  as  to  condonation,  it  ii 
reasonable  to  say  that  an  offence,  which 
has  been  blotted  out  by  forgiveness,  shall 
not  afterwards  be  made  the  subjecUmatter 
of  accusation.  But  the  same  observation 
is  not  strictly  applicable  to  a  case  of  com- 
pensation hy  mutual  guilt.  Both  break 
the  sacred  obligation  into  which  they  have 
entered  ;  neither  instigates  or  consents  to, 
neither  pardons  the  offence  of  the  other  ; 
and  although  it  may  not  be  competent  to 
either  to  obtain  the  assistance  of  a  Court 
to  punish  the  ofTenee  committed,  it  by  no 
means  follows,  as  a  reasonable  consequence, 
that  each  shall  be  bound  to  treat  tiie  other 
as  ut  innocent  party.  There  is  a  passage 
in  Lord  Stowell's  judgment  in  Beebg  v. 
Beeby  (4),  which  seems  at  variance  with 
Oughton's  doctrine  even  as  regards  the 
effect  of  condonation.  The  husband  there 
sued  for  a  divorce  on  the  ground  of  adul- 
tery ;  the  wife  pleaded  in  bar  the  adultery 
of  the  husband.  It  was  argued,  but  not 
pleaded,  that  the  evidence  proved  con- 
donation of  his  guilt.  Lord  Stowell,  at 
p.  797i  deals  with  this  point  as  if  it  had 
been  pleaded.  He  says,  "  But  what  is  the 
effect  of  condonation  ?  In  general,  it  is  a 
good  plea  in  bar ;  it  is  not  fit  that  a  man 
should  sne  fbr  a  debt  which  he  has  released; 
but  here  the  plea  in  bar  is  conpenMfM  y 
and  condonation  is  not  in  bar  of  the  ac- 
tion, but  a  counter  plea.  Here  the  wife 
does  not  pray  relief,  but  prays  to  be 
dismissed.  It  does  not  follow  that  the 
same  act,  which  will  bar  the  remedy,  will 
operate  on  the  other  side ;  and  unless  it  is 
an  universal  rule  that  whatever  is  a  plea 
in  bar,  and  disables  a  party  from  bringing 
a  suit,  likewise  destroys  the  defence,  the 
present  attempt  cannot  avtul  the  husband. 
A  man,  it  is  true,  who  has  forgiven  adul- 
tery,  cannot  bring  a  suit  \  but  when  he 
complains  of  his  irife,  will  her  forgiveness 
of  his  previous  misconduct  make  him  a 
proper  person  to  receive  the  sentence  of 
the  Court  ?  Does  her  act  bind  the  Court  f 
If  both  are  equally  guilty,  will  her  condo- 
nation make  him  rectiu  in  cwnd^  and  enable 
(4)  lHagg.789. 
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him  to  procure  a  lenteneef*  Thedeeiiion, 
however,  did  not  proceed  on  that  ground, 
for  Lord  Stowell  considered  that  condona- 
tion was  not  proved.  If  the  opinion  which, 
from  that  passage,  Lord  Stowell  may  be 
presumed  to  have  entertained,  be  sound, 
it  would  apply  to  this  case  also.  Can  a 
wife,  guilty  of  adultery,  say  that  she  is 
recta  in  curid,  because  her  husband  also  is 
guilty  ?  Does  his  act  bind  the  Court  and 
enable  her  to  procure  a  sentence  ?  Here 
the  whole  matter  appears  on  the  plea, 
and  the  case  must  he  considered  as  if  the 
husband  had  pleaded  the  adultery  of  the 
wifb,  and  his  adultery  had  been  alleged  by 
way  of  counter  plea.  A  question  aimilar 
to  that  which  I  am  now  ealled  upon  to 
decide,  was  inTolved  in  the  case  otNaylor 
T.  NayloTt  of  which  a  note  was  read  by 
Dr.  Lushington  in  giving  judgment  in 
Aitley  T.  Aatley  (5).  It  was  tried  by  Dr. 
Bettesworth,  in  the  Consistory  Court,  in 
1777.  The  wife  sued  for  restitution,  the 
husband  pleaded  her  adultery  in  bar ;  the 
wife  recriminated.  Whether  by  counter 
plea,  or  whether  the  point  was  raised 
on  the  evidence  only  (as  in  Beebtf  v. 
Beeby)  does  not  appear.  The  learned 
Judge  decided  that  the  guilt  of  the  wife 
was  fully  proved,  hut  that  the  charge 
i^iainst  the  husband  was  not  proved.  He 
had,  therefore,  an  opportunity  of  deciding 
the  question  now  raised  ;  he  said,  indeed, 
"  that  according  to  the  law  of  the  Ecclesi- 
astical Court,  if  -the  guilt  of  the  husband 
were  proved,  it  would  prevent  his  obtain- 
ing the  effect  of  his  prayer,  which,  I  pre- 
sume, was  for  a  divorce ;  but  he  does  not 
go  on  to  say  that  the  wife  would,  there- 
fore, have  obtained  a  decree  for  restitution. 
To  adopt  the  language  of  Lord  Stowell, 
in  Beeby  v.  Beeby,  If  both  were  equally 
gnilty,  that  might  not  make  her  a  proper 
person  to  receive  the  sentence  of  the  Court; 
Mid  Dr.  Bettesworth  does  not  say  that  it 
would.  But  the  force  of  the  argument, 
founded  on  Lord  Stowell's  observations  in 
Beeby  v.  Beeby,  is  certainly  diminished  by 
the  opinion  expressed  by  Dr.  Lushington, 
in  Anichini  v.  Anichini  (6).  That  was  a 
suit  by  the  wife  for  restitution.  The  hus- 
band pleaded  her  adultery  in  bar,  and 

(5)  1  Htgg.  714. 
(«)  2  Curt  216. 


prayed  a  sentenee  of  separation.  Sbe 
recriminated ;  he  rejoined  condonation. 
Dr.  Lushington,  in  giving  judgment,  stated 
that,  although  Lord  Stowell  bad  not  in 
Beeby  v.  Beeby  decided  the  point,  be  in- 
ferred that.his  opinion  was,  that  a  husband 
who  had  committed  adultery  could  no^ 
notwithstanding  condonation,  afterwards 
obtain  a  divorce  a  mensd  et  thoro  on  account 
of  the  adultery  of  the  wife,  and  from  that 
he,  Dr.  Lushington,  dissented  ;  and  in  the 
case  ihen  before  the  Court,  which  disclosed 
gross  adultery  on  the  part  of  the  wife,  sad 
a  single  act  of  adultery  by  the  husband, 
long  befbre  AiUy  condoned,  he  decreed  a 
separation  according  to  the  prayer  of  the 
husband.  The  learned  Judge  does  not 
say  what  would  have  been  his  deeidon  had 
the  evidence  of  condonation  failed.  But 
undoubtedly  there  is  another  passage  in 
his  judgment  from  which,  if  considered  hj 
itself,  and  without  reference  to  the  facts 
of  the  case  then  before  the  Court,  it  may 
be  inferred  that,  in  that  event,  he  would 
not  have  felt  justified  in  refhsing  to  decree 
restitution.  "  I  know  no  authority  {he 
says)  which  states  that,  whatever  be  the 
guilt  of  both  parties,  if  the  Court  does 
not  pronounce  for  a  separation,  they  are 
no^  according  to  the  law  of  this  eonntiy, 
bound  to  live  together,  and  I  think  such 
a  principle  would  be  dangerous  to  society 
and  to  public  morals,"  But  during  the 
aigument  of  this  case,  it  was  forcibly 
contended,  by  the  counsel  for  the  de- 
fendant, 'that^  if  an  adulterous  wife 
could  claim  the  assistance  of  this  Court  to 
enforce  restitution  of  conjugal  rights  by 
reason  of  the  husband's  equaLgnilt,  a  prin- 
ciple  much  more  dangerous  to  society  and 
to  public  morals  would  be  established. 
For  the  husband's  violation  of  the  marriage 
TOW  remaining  uncondoned  (for  a  suit  for 
restitution  11  said  not  to  be  a  condonation) 
will  be  a  perpetual  bar  to  any  proceeding 
against  the  wife  for  repetitions  of  her 
offence,  however  numerous  and  shameless, 
and  committed  under  his  own  roof;  and 
the  wife  will  be  equally  without  remedy 
for  the  misconduct  of  the  husband.  With 
that  observation  I  agree,  and  cannot  but 
think  that,  as  far  as  public  morals  and 
the  interests  of  society  are  concerned,  it 
would  be  better  to  act  upon  the  sugges- 
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tion,  not  to  say  the  opinion,  thrown  out 
by  Lord  Stowell  in  Beehg  t.  Beeby,  that 
a  party  guilty  of  a  breach  of  the  marriage 
TOW  should  not  have  the  assistance  of  the 
Conrt  to  enfoi^e  any  marital  righti.  In 
the  ease  of  Kirhy  t.  Kirby  (reported  in  a 
note  to  Anickini  t.  Amehini)  the  wife  saed 
for  restitution,  the  husband  pleaded  the 
adpltery  of  the  wife,  and  prayed  a  divorce ; 
she  ofTered  an  allegation  denying  her  guilt 
and  recriminating,    and  also  prayed  a 
divorce.    The  admission  of  the  allegation 
was  opposed.     Sir  W.  Wynne  admitted 
the  allegation,  and,  after  some  preliminary 
obserTationt,  said "  If  both  prove  adul- 
tery, it  is  not  necessary  to  say  now  what 
would  be  the  consequence;  perhaps  the 
Court  might  say  it  would  give  no  sen> 
tence."    In  that  case  neither  party  suc- 
ceeded in  proving  adultery,  bat  the  wife 
would  not  rerert  to  her  original  prayeri 
and  hoUi  parties  were  diamissed.  After 
some  research  bestowed  on  this  question, 
the  dietum  of  Sir  W.  Wynne— the  principle 
Bu^ested  rather  than  enunciated  by  Lord 
Stowell  in  Beeby  v.  Beehy— hit  intimation 
in  Proctm-  v.  Proctor,  that  in  such  a  case 
as  the  present  no  means  could  be  resorted 
to  for  the  purpose  of  contpelling  cohabita- 
tion— and  the  passage  cited  from  Dr.  Lush- 
ington's  judgment  in  Anichini  v.  Anichini, 
are  all  the  lights  that  I  have  been  enabled 
to  obtain  from  the  reports  of  the  Eccle- 
siastical Courts.    But  there  are  two  deci- 
rioni  of  the  Court  of  Queen's  Bench,  which 
U  is  important  to  consider.    The  first  of 
tbem,  Govier  t.  Hancock  (7),  occurred  in 
1790.    It  was  an  action  of  assumpsit  for 
the  board  and  lodging  of  the'  defendant's 
wife.    It  appeared  in  evidence  that  the 
defendant,   having   committed  adultery' 
with  a  woman  named  Bazeley,  whom  he 
had  brought  home,  treated  his  wife  with 
great  cruelty,  and  finally  turned  her  out 
of  doors.    Then  the  wife  committed  adul- 
tery, after  which  she  offered  to  return 
borne,  but  her  husband  would  not  receive 
her ;  and  this  action  was  brought  for  her 
board  and  lodging  subsequ«it  to  that  time. 
It  was  held,  t^at  the  action  could  not  be 
maintained,  and  the  Court  said :     **  In 
this  case,  if  the  wife  had  instituted  a  suit 
in  •  the  Ecclesiastical  Court  against  the 

(7)  6  Term  Rep.  603. 
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husband  for  resdtution  of  conjugal  rightst 
they  would  not  have  assisted  her" ;  and 
a  similar  opinion  was  expressed  by 
the  same  Court,  in  1830,  in  The  King 
T.  FUnion  (8),  which  was  an  appeal  against 
a  conviction  of  a  husband  for  refusing  to 
maintain  his  wife.  It  appeared  that  the 
wife  committed  adultery,  which  was  not 
then  known  to  the  husband ;  she  and  her 
husband  afterwards  quarrelled  and  sepa- 
rated, and  then  he  committed  adultery. 
The  wife  sued  in  the  Ecclesiastical  Court 
for  a  divorce  on  the  ground  of  the  hus- 
band's adultery,  and  claimed  alimony ;  he 
recriminated,  the  guilt  of  both  was  proved 
and  the  suit  was  dismissed.  The  husband 
then  refused  to  maintain  his  wife  and  was 
convicted  under  the  5  Oeo.  4.  c.  83.  s.  3. 
Bayley,  J.,  asked — "  How  can  it  be  said 
that  he  is  liable  to  maintain  her,  if  he  csn 
neither  be  sued  for  maintenance  found  her 
nor  for  restitution  of  conjngal  rights,"  and 
the  whole  Court  concurred  in  quashing 
thd' conviction.  This,  then,  is  the  result 
of  my  investigation  of  this  question.  I 
find  in  a  decretal  of  Gregory  the  Ninth 
an  assertion  that  an  adulterous  wife  was 
entitled  to  be  received  by  her  husband  if 
lie  also  had  been  guilty  of  a  similar  offence, 
and  this  is  mentioned  as  the  law  by  several 
canonists — Lancellottus,  Sanchez  De  Ma- 
trimoniot  and  Ayliffein  hia  Pareryon.  I  do 
not  find  any  instance  in  which  the  law  so 
lud  down  has  been  adopted  and  acted 
upon  as  part  of  the  ecclesiastical  law  of 
this  land.  I  find  a  dietunt  of  Sir  W.  Wynne 
that,  under  such  circumstances,  a  suit  for 
restitution  would  probably  be  dismissed, 
and  there^is  ground  for  inferring  that  snch 
was  the  opinion  of  Lord  Stowell.  The 
Court  of  Queen's  Bench  in  two  cases,  oc- 
curring after  an  interval  of  thirty-five 
years,  expressly  declared  that  such  was 
tlie  law  prevailing  in  the  Ecclesiastical 
Court.  In  my  humble  judgment  that  rule 
is  sound  in  principle  and  calculated  to 
prove  beneficial  in  its  operation.  I  have, 
therefore,  come  to  the  conclusion,  that  the 
•uit  for  restitution  in  this  case  cannot  bo 
sustained,  and  that  the  husband  must  be 
dismissed. 

Huiband  diimisaed. 


<8)  I  B.  St  Ad.  227. 
H 
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1858         >  A^*''TAOB   v.  AEHITAOX 

May  6.    J  ""cdohalb. 

ZHnoftrflm  of  Marriage — Praetiet— 
Hearimg  Cant*  upmt  j/Jidawit. 

A.  pretented  a  petition  for  dinolution  of 
marriage  bp  reaton  of  the  adultery  of  ki$ 
wife.  The  eO'respondent  put  in  an  ansuer, 
hut  the  wife  did  not  appear.  Before  20  ^21 
Viet.  c.  85,  A,  had  recovered  damages  in  a 
defended  action  for  erim.  eon.  againU  the 
co-respondent. 

The  Judge  Ordinary,  on  the  application 
of  the  petitioner,  the  co-respondent  not 
objeetiiig,  directed  that  the  cauee  should 
be  heard  upon  affidavit ;  but  that,  in  addi- 
tion to  affidavits  of  the  facta,  an  examined 
copy  of  the  record  in  the  action  ehould  be 
brought  into  the  Registry, 

This  was  a  aiiit  for  disaolutioii  of  mar- 
riage by  reason  of  the  wife's  adnlteiy.  The 
wife  bad  not  appeared,  but  the  eo-respon" 
dent  had,  and  had  also  put  in  an  answer. 
The  petitioner,  in  the  year  1857,  brought 
an  Action  for  erim.  eon.  in  the  Court  of 
Common  Pleas  against  the  co-respondent. 
The  action  was  defended,  and  at  the  trial 
the  petitioner  obtained  a  verdict. 

Fulling,  on  behalf  of  the  petitioner,  now 
moved  tile  Court  to  direct  that  the  eanae 
should  be  heard  upon  affidavit,  the  co- 
respondent not  objeetii^. 

The  Jin>OB  Ordikart. — I  think  dds  is 
a  case  in  which  I  may  dispense  with  oral 

evidence,  and  hear  the  cause  upon  affida- 
vits, but  an  examined  copy  of  the  record 
in  the  action  should  be  brought  into  the 
registry,  in  addition  to  affidavits  as  to  the 
facts.  It  has  been  auggested  that  the 
June's  notes  taken  at  the  trial  might  be 
used ;  but  this  Court  is  bound  to  follow 
the  rules  of  evidence  observed  in  the  com- 
mon law  courts,  and  there  they  would  not 
be  admisuble  in  evidence. 

Motion  granted. 


MATUllOnAL.  \ 

18S8.         >     HORHIV.  HOlirB.* 

May  10.  } 

Dissolution  of  Marriage — Bigamif,  wHk 
AduUery—iO  f  21  FieU  e.  85.  i.  87. 

Semhle,  (Per  Polloek.  C.B.;  that  is 
a  suit  for  dissolution  of  marriage,  st  (h 
ground  of  bigamy  with  adultery,  tke  «W- 
tery  and  bigamy  must  he  eomnMtei  vttt 
the  same  woman ;  and,  eontequentUi,  tau 
evidence  beyond  the  mere  solemmutat  af 
the  bigamous  marriage  should  be  give*,  t-S- 
that  the  parties  cohabited  at  man  and  ui/e. 
Proof  of  a  bigamous  marriage  with  A>  stA 
adultery  with  B.  it  not  sufficient. 

In  this  case  the  wife^bad  preientett  i 
petition  for  dissolution  of  marriage,  on  two 
distinct  grounds,  first,  bigamy  widi  sdol* 
tery ;  and,  secondly,  adultery  eonpled  with 
desertion. 

The  pelitaonCT  now  proved  her  petidos, 
by  oral  evidence,  before  the  Court. 

Slade  and  Dr.  Spinks,  for  the  petitioner. 

No  one  appeared  for  the  respondent. 

The  evidence  proved  the  marriage,  adul- 
tery with  a  Mias  Crispe,  and  a  deaertion 
for  upwarda  of  ten  years.  It  was  alu 
proved,  by  production  of  an  examined 
copy  of  the  marriage  register,  and  proof  of 
the  handwriting  of  the  reapondent,  that  on 
the  16th  of  October  1854,  he  had  mairied 
Sarah  Brown,  but  no  evidence  wu  giren 
that  he  bad  lived  with  lier  as  his  « 
other  evidence  that  he  had  eommitted  sdsl- 
tery  with  her. 

LoED  Campbell,  C.J. — The  pedtioner 
ia  entitled  to  a  dissolution  of  the  marriaj^ 
adultery  with  Miss  Criape,  and  desertion 
for  two  years,  without  any  reawnable 
cause,  having  been  proved. 

Pollock,  C.B. — I  am  of  the  same  opia- 
ion.  It  has  been  satisfactorily  P^'^j 
that  tlie  respondent  has  been  guilty  of 
adultery  with  Mias  Crispe,  and  desertion 
of  his  wife  for  two  years,  without  reason- 
able exense. 

If  the  application  bad  been  fonnded 
merely  on  that  part  of  section  87.  of  Ae 


•  ConuB  LoH  Campbell,  CJ..  fsUock.  CJ. 
sad  the  Judge  Ordinaiy. 
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SO  ft  31  Vict.  e.  86.  which  makes  "  bi- 
gamy with  aduItcTj  "  ft  ground  for  dlsao- 
lation  of  marriage,  I  ihonld  have  thought 
the  petitioner  had  not  made  out  her  cau, 
for  I  think  "bigamy  with  adultery,"  in 
that  Kotion,  means  adultery  with  the  pei^ 
son  with  whom  the  bigamy  is  committed ; 
and,  consequently,  that  proof  of  adultery 
#i1li  that  person  should  be  given,  e,  g. 
some  evidence  that  they  lived  together 
as  man  and  wife.  It  would  not  be  suffi- 
cient, in  my  opinion,  to  prove  a  bigamous 
marriage  with  one  woman  and  adultery 
with  another. 


lUORlAL. 

ph  IS.  3 


M0BRI8  «.  VOUII  AND 
0TLE8. 


Matkiuorial.  ' 
1858. 
Marjth 

Dutotution  of  Marriage  —  Praeliee — 
Mode  of  Proving  Petition, 

Generally  the  mode  in  which  the  peti- 
tioner  for  a  ditsolutton  of  marriage  aiU  be 
iireeted  to  prove  hie  petition  when  no  an- 
nter  bat  been  fied^  and  twentg-one  days 
have  elapeed,  at  required  by  rule  14,  it  by 
vnU  evidence  before  the  Court  triihaut  a 


J'kere  may  bt  catet  in  which  it  would 
mot  he  detirable  that  the  evidenoe  should  he 
taken  orally  in  court. 

In  this  case  a  petition  had  been  pre- 
aented  by  the  husband  for  dissolution  of 
marriage,  on  the  ground  of  the  adultery 
of  the  wife.  The  citation  and  petition 
had  been  served  upon  the  respondent  and 
co-respondent. 

They  had  appeared,  twenty-one  days  bad 
elapsed  since  the  service  of  the  citation, 
but  no  answers  had  been  put  in. 

Dr.  Twitt^  on  behalf  of  the  petitioner, 
now  applied  to  the  Judge  Ordinary,  under 
section  86.  of  the  20  ft  21  Tiet.  c.  85,  to 
direct  the  mode  in  which  the  cause  should 
be  tried. — ^The  petitioner  is  now,  under 
rule  14,  at  liberty  to  proceed  to  proof  of 
his  petition,  twenty  -  one  days  having 
elapsed  since  the  service  of  the  citation, 
and  no  answer  having  been  put  in.  Neither 
of  the  parties  desires  to  have  the  case  tried 
before  a  jury. 


The  JvDOi  Orsinaet. — ^The  petitioner 
may  prove  his  petition  by  oral  evidence 
before  the  Court  without  a  jury.  There 
may  be  eases  in  which  it  would  not  be 
desirable  that  the  evidence  should  be  given 
ordly  in  court;  but  except  in  cases  in 
which  some  strong  reason  can  he  shewn 
against  having  recourse  to  that  mode  of 
trial,  I  think  it  would  be  better  that  it 
should  be  generally  adopted. 

Order  aceor^t^ly. 

[Note. — In  Pearee  v.  Pearce  (April  28, 
1858),  where  the  wife  petitioned  for  a  disso- 
lution of  marriage,  and  the  husband  had  not 
appeared,  on  application  to  the  Judge  Or- 
dinary to  direct  the  mode  in  which  the 
petition  should  be  proved,  he  said,  *'  As 
a  general  rule,  where  there  Is  no  ap- 
pearance, the  petition  should  be  proved 
by  oral  evidence  before  the  Court  without 
a  jury." 

In  WelU  V.  WelU{k^n\  20.  1858)  a 
similar  application  was  made,  the  counsel- 
for  the  petitioner  stating  that  the  respon- 
dent had  not  appeared.  The  Judge  Ordi- 
nary declined  to  make  an  order  as  to  the 
mode  of  proving  the  petition  until  an  affi- 
davit of  non-appeaimnee  should  be  filed. 

So  also  when  an  appearance  has  been 
entered  it  is  necessary  that  that  fiset  should 
be  verified  by  an  affidavit. 

In  Jn  the  goods  of  ffarriton  (April  28, 
1858),  Sir  C.  Cressweli  said, "  It  does  not 
seem  to  be  generally  understood  tiiat  when- 
ever it  is  requisite  to  bring  the  fact  of 
appearance  or  non-appearance  before  the 
Ciourt,  for  the  purpose  of  making  an  appli-* 
cation,  there  should  be  an  affidavit.  This 
was  not  formerly  necessary,  because  in  the 
ecclesiastical  court  the  appearance  was  be- 
fore the  Judge  bodily,  and  therefore  he 
would  be  able  to  take  judicial  notice  of 
the  appearance  or  non-appearance.  Under 
the  new  system  the  appearance  bung  en- 
tered in  die  registry  and  not  before  the 
Judge,  he  cannot,  judietally,  know  any- 
thing about  it,  but,  like  other  facts,  it 
must  be  proved  by  an  affldaviL" 

In  Badeeek  t.  Badeoek  and  another 
(April  20,  1858),  the  Judge  Ordinary  de- 
clined to  direct  the  mode  of  trial,  the  affi- 
davit of  non-appearance  being  three  weeks 
old,  and  stated  that  it  would  be  necessary 
that  the  affidavit  should  be  made  shortly 
before  the  application  to  the  Conrt  as  was 
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1858  >    '^^^"•^  **■  "^OVKLi  AND 

April  M.  J 

DiMsoluthn  of  Marriage  — Phading— 
Practice — AffidaviU  verifying  Petition  and 
AnttDtr — Rulet  2^15. 

A  petition  for  dissolution  marriage  on 
the  grenmd  of  the  wife's  admlterjf  charged 
parioiu  aett  ofadnkerg  in  1856,  1857  and 
1858.  The  respwndentt  in  her  answer^ 
pleaded,  jCr«<,  a  denial  of  the  adultery  ;  «e- 
condlg,  desertion  on  the  4th  of  September 
1857;  thirdly,  condonation ;  fourthly,  eon~ 
nivance.  The  affidavit  of  the  petitioner,  filed 
in  pvrsuanee  of  Rule  2,  did  not  verify  the 
statements  in  the  petition  as  to  the  adultery. 
The  respondent's  affidavit,  filed  in  pur- 
suanoe  of  Rule  \5,  did  not  verify  the  third 
and  fourth  pleat,  it  being  supposed  that  by 
doing  so  the  adultery  wotid  be  admitted. 

On  motion  to  disallow  the  last  three  plea* 
and  for  leave  for  the  petitioner  to  file  an 
affidavit  verifying  the  adultery  charged"  to 
the  beet^fhis  Mw/";— Held,  by  Ike  Judge 
Ordinary,  firet,  that  the  second  plen  wa$ 
bad,  as,  though  it  teas  pleaded  to  the  aduU 
tery  charged  in  the  petition,  it  was  only  an 
eutswer  as  to  part. 

Secondly,  that  the  third  and  fourth  pleas 
thould  be  verified  by  affidavit,  as  the  re- 
spondeni,  by  doing  so,  woidd  not  admit  the 
adultery f  eaok  plea  being  tc  be  conHrued  by 
itself. 

Thirdly^  that  the  petitioner  might  in  his 
affidavit  state  that  the  adultery  wot  com- 
mitted *'  to  the  beat  of  his  beU^." 

This  wa*  a  suit  for  dissolution  of  mar- 
riage by  reason  of  the  adultery  of  the  wife. 

The  petition  stated  that  Uie  maniage 
took  place  in  1850,  uid  that  the  reapon- 
dent  had  committed  adultery  with  the  co- 
respondent in  September,  October,  NoTem- 
ber  and  December  1856,  in  January  and 
February  1857,  and  also  in  January  and 
February  1858. 

The  co-respondent  did  not  appear.  The 
respondent  appeared  and  put  in  an  answer, 
which  pleaded— First,  a  denial  of  the 
adultery;   secondly,  that  the  petitioner 


deterted  the.reiponden^  witihont  any  rea- 
sonable canae,  on  the  4th  of  Septetober 
1667;  thirdly,  condonation;  and  fbortUy, 
connivance. 

The  affidavit  of  the  petitioner,  filed  with 
the  petition,  verified  the  facts  stated  in 
the  petition  with  the  exception  of  dw 
adultery. 

The  respondent,  with  her  answer,  filed 
an  affidavit,  verifying  only  the  second  ^es, 
as  to  the  desertion. 

The  petitioner,  in  his  replication  to  the 
answer,  objected  that  the  second  plea  wss 
irrelevant  and  bad  in  law ;  and  also  ob* 
jected  to  the  third  and  fourUi  pleas,  as  not 
being  verified  by  affidavit  in  confonnity 
with  the  15th  rule  of  the  Rules  and  Orders 
of  this  Court.  The  respondent  denied  this. 

Kingdon  now  moved  the  Court  to  ctti- 
allow  the  second,  third  and  fourth  pleai. 
—The  second  plea  is  bad.  Though  it 
professes  to  be  an  answer  generally  to  the 
adultery  charged  in  the  petition,  it  is  no 
answer  to  that  committed  before  tbe  date 
of  the  alleged  desertion.  The  third  and 
fourth  pleas  should  also  be  disallowed. 
They  contain  matters  other  than  a  simple 
denial  of  tlie  facta  stated  in  the  petition, 
and  therefore,  in  eonformity  with  Rule  15, 
should  be  verified  by  affidavit. 

Dr.  Pkillimore  {Dr,  Spinks  with  him),  fiw 
the  respondent.— I  admit  the  pleaof  deaer* 
tion  is  only  an  answer  to  any  adultery 
subsequent  to  the  4th  of  September  1857 ; 
but  the  third  plea,  of  condonation,  being 
applicable  to  all  the  adultery  charged  in 
the  petition,  may  cover  what  is  not  an- 
swered by  the  second  plea,  so  that  there  is 
a  good  answer  to  all  the  adultery  cha^d. 
As  to  the  third  and  fourth  pleas,  the  15th 
rule  must  be  taken  in  conjunction  with  the 
rules  of  evidence,  and  althongh  coanivance 
may  not  admit  adultery,  yet  condonation 
does,  and  it  would  be  unreaaonable  to  re- 
quire the  reapondent  to  verify  that  plea  by 
i^davit,  as  by  doing  so  aha  would  admit 
the  adultery. 

The  JuDOE  Ordinart. — Aeeoiding  te 
the  system  of  pleading  which  itwu  in- 
tended to  introduce  in  proceedings  in  this 
court,  each  plea  must  be  taken  by  itself 
and  should  per  se  be  an  answer  to  the 
matter  to  which  it  is  pleaded ;  and  if  it 
contains  only  an  answer  to  part  of  the 
charge,  it  should  be  pleaded  to  that  part. 
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The  proper  form  of  the  second  plea  would 
have  been— "As  to  so  much  of  the  aduU 
terjr  charged  in  the  petition  to  have  taken 
place  since  the  4th  of  September  1857/' 
ftc.  As  to  the  third  and  fourth  pleas,  the 
respondent  would  not  be  placed  in  a  worse 
position  by  making  the  affidavit  than  if  she 
proved  the  pleas.  In  either  case,- as  the 
adultery  is  denied,  the  petitioner  would 
have  to  prove  it.  The  respondent  may 
make  an  affidavit  that  the  petitioner  has 
condoned  the  adultery^  if  any.  I  do  not 
at  all  wish  to  encourage  technical  objec- 
tions ;  but  it  is  a  very  safe  rule  not  to  con- 
strue one  plea  by  another.  The  second 
plea  must  be  amended  by  limitiDg  it  to  the 
adultery  alleged  to  have  been  committed 
after  the  4th  of  September  1857,  and  there 
must  be  an  affidavit  verifying  the  third  and 
fourth  pleas. 

Second  plea  to  be  amnded  ;  third 
and  fourth  pleas  to  be  verified. 

Kingdon  tlien  asked  that  the  petitioner 
should  be  allowed  to  file  a  supplemental 
affidavit,  verifying  the  statements  in  the 
petition  as  to  the  adultery  "to  the  best  of 
his  belief."  It  had  been  supposed,  from 
the  terms  of  Rule  2,  that  the  affidavit 
should  only  verify  matters  within  the 
personal  eognizanee  of  the  petitioner ;  but 
it  was  n*ow  understood  that  an  affidavit  of 
the  petitioner's  belief  would  be  sufficient. 

The  Jddqb  Ordinart  granted  the 
application. 


Matbihomiai. 

1858       f  boddinqtok  «.  boddiho- 

May  11      J  *****  H088ITER,* 

Dissolution  of  Marriage — Practice — Evi- 
dence of  Husband^s  Conduct  towards  Wife 
before  her  jfdulterjf—Co-re^Kndenit  when 
not  UtAle  to  Costs. 

On  proof  of  a  petition  for  dissolution  of 
narriage,  by  rtason  of  the  adulter$f  of  the 
viftf  some  evidence  ehoKld  be  give»  of  fA« 
eondtuit  of  the  husband  towards  her  pre~ 
viousljf  to  the  adultery. 

*  Coma  Cimpbell,  CJ.,  Folloek,  C.B.  and  the 
Judge  Ordinary. 


Where  there  was  no  evidence  that  the 
co-respondent,  when  he  commuted  adulterg, 
knew  that  the  respondent  was  married,  the 
Court  refused  to  order  him  to  pay  the  costs. 

In  this  case  a  petition  was  presented  by 
Mr.  Boddington  for  a  dissolution'  of  mar- 
riage, by  reason  of  the  adultery  of  bis 
wife,  committed  with  the  co-respondent, 
Nossiter. 

An  appearance  having  been  entered, 
hut  no  answer  given  in,  the  petitioner  now 
proceeded  to  prove  hii  petition  by  oral 
evidence  before  the  Court,  without  a  jury. 

Dr.  Deane  and  Macqueai,  for  the  pe- 
titioner. 

No  one  appeared  for  the  respondents. 

The  witnesses  called  proved  the  marriage 
and  adultery,  but  no  evidence  was  pven 
to  shew  what  had  heen  the  conduct  of  the 
husband  towards  the  wi£ft  prior  to  the 
adultery,  nor  did  it  appear  that  the  co- 
respondent had  ever  visited  the  petitioner,  . 
or  that  he  knew  Mrs.  Boddington  was  a 
married  Woman. 

Campbell  C.J. — The  proof  of  the  adul- 
tery is  satisfactory ;  but  you  should  call 
some  member  of  the  petitioner's  family  to 
shew  how  he  treated  his  wife,  and  what 
eare  he  took  of  her. 

« 

A  witness  proved  that  the  petitioner  had 
invariably  bvated  his  wife  with  kindness. 

Cahpbrll,  C.J. — The  petitioner  is  en- 
titled to  a  dissolution  of  marriage.  There 
is  nothing  to  throw  anspinon  on  fais  con- 
duct, or  to  lead  one  to  suppose  that  he 

connived  at  the  adultery  of  his  wife,  or  had 
ill-treated  her.  From  the  moment  that  be 
had  reason  to  suspect  his  dishonour,  he 
took  steps  to  find  out  the  paramour,  and 
as  soon  as  be  bad  obtained  proof  of  the 
adultery,  commenced  these  proceedings. 

Dissolution  decreed. 

Macqusen  asked  that  the  co-respondent  - 
should  be  ordered  to  pay  the  petitioner's 
costs. 

Per  Curiam. — No ;  this  is  not  a  ease  in 
which  he  should  pay  costs.  There  is  no 
evidence  that  he  knew  Mrs.  Boddington 
was  a  married  woman. 
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Uatukoiiul.  \ 

18a8.       >    ptmx  v.  pyne.* 
Hay  13.  ) 

l)iMioliition  of  Marriage  on  Ground  of 
Jdulter^f  and  Desertion — Evidence — Wife 
incomfeteni  to  prove  DeterttM — 14  ^  IS 
Viet.  e.  99.  a.  4. 

In  a  nit  inttituted  hy  the  wife  for  diuo- 
Inlion  of  marriage,  on  the  ground  of  the 
husband^t  aduUerjf  and  deeertionf  the  wife 
ianot  a  competent  witnese  t»  jmw  the 
deeertion. 

This  was  a  suit  for  dissolution  of  mar- 
riage, instituted  by  Mrs.  Fyne  against  her 
hastfbnd,  on  the  ground  of  adultery  and 
desertion. 

Dr.  PhiUimere  {H.  lloyd  with  him),  in 
opening  the  owe  of  the  petitioner,  stated, 
that  be  proposed  to  call  Mrs.  Pyne,  for 
the  purpose  of  proving  the  desertion,  and 
lubmitted  that  though  not  competent  to 
give  evidence  as  to  the  adultery,  yet  that 
die  might  do  so  as  to  the  desertibn. 

The  JuDOB  Ordinart. — This  being  a 
proceeding  instituted  in  consequence  of 
adultery,  Mrs.  Pyne  cannot  be  called  as  a 
witness  at  all.  The  4th  section  of  the  14 
&  15  Viet.  e.  99.  the  statute  which  made 
parties  to  proceedings  competent  witnesses, 
excludes  from  the  operation  of  the  act 
*'  any  proeeeding  instituted  in  conseqnenee 
of  adultery." 

The  rest  of  the  Court  concurred. 


Uatuhoruu' 

1858.        V     XOHUN  e.  TOMKIN. 

June  2.  J 

Dieaolution  0^  Marriage— Ptaetiee — Die- 
penting  v>ith  Service  of  CitiUhn  and  Peti- 
tion  on  the  Co-retpondent, 

The  Judge  Ordinarjf  albteed  a  AM&mi 
to  proceed  with  hie  suit  for  dissolution  of 
marriage  vitkout  serving  the  citation  aiut 
petition  on  the  alleged  adulterer,  who  was 
then  at  the  Cape  of  Gocd  Hope,  he  having 
allowed  judgment  to  go  by  default  in  an 

*  Coram  Campbtll,  C.J.,  Pollock,  C.B.  and  the 
Judge  Ordinary. 


action  for  orisi.  eon.  at  the  nit  ^  ^ 
husband. 

In  this  ease  the  husband  had  pmented 
R  petition  for  dissolution  of  marrisge,  bj 
reason  of  the  wife's  adultery. 

The  husband  had,  in  1857*  recorwd 
1,0002.  damages  in  an  nndefimded  setios, 
for  crim.  con.  agunst  the  alleged  adolterer, 
and  in  Hay  1857  obtained  a  aeBteoceof 
divorce  A  mensd  et  thoro  in  the  ConBiitory 
Court  of  London.  The  alleged  adalterer 
was  an  oflBcer  in  Her  Majesty's  lerriee, 
and  was  with  his  regiment  at  ue  Cspe  of 
Good  Hope. 

Dr.  Addame  moved  the  Court  to  ^ 
pense  altogether  with  service  of  the  dtt- 
tion  and  petition  on  the  co- respondent,  or 
to  allow  service  of  them  on  his  attorney. 

The  Jddox  Ordinakt. — I  thick  tkit 
the  probable  object  of  the  legislatcn  in 
requiring  that  the  alleged  adulterer  ihouU 
be  made  a  co-respondent  to  the  pettdoB 
was,  in  part  at  least,  that  he  might  hsre  as 
opportunity  of  vindicating  his  cbsncter. 
In  the  present  case  he  has  been  aned,  and 
hasbad  an  opportunity  of  defending  himKlf 
from  the  charge,  but  has  not  done  to.  I 
think,  thwefore,  under  the  circumstucei, 
that  I  may  dispense  with  service  site- 
gether. 

MotiengreeUi. 


MATaiMoniai..  ^ 

1858.        >     KATE  V.  KATE.* 

June  14.  3 

Diatekifiwe  ^Marrtage^Ptaetiee—Ceiti 
of  Wife  petitionhig  whe»  sueees^nl^^  # 
31  Viet.  e.  85.  «.  61. 

Where  the  Court  decrees  a  diuolutiott  of 
marriage  at  the  euit  the  w^e^  end  s« 
order  ia  made  as  to  eoata,  thegfiltem  the 
decree  si  •  matter  of  eowve. 

In  this  ease  a  petition  had  been  p»- 
sented  by  the  wife  for  dissolution  of  viar- 
riage,  on  the  ground  of  adulteiy  ana 

desertion. 

«  Coram  Cockbnm,  C.J.,  WightnuB,  J.  a»4  llw 
Jndgc  Ordinaiy. 
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The  mvennents  of  the  petition  having 
now  been  proved,  the  Court  decreed  a 
diuolution  of  marriage. 

Overend  {Dr.  Spinkt  with  him),  for  the 
petitioner,  asked  the  Court  to  order  her 
costs  to  be  paid  by  the  respondent. 

The  JuDOK  OaDiNAKT.-r-The  petitioner 
ii  entitled  to  her  costs  as  a  matter  of 
course,  without  any  order  of  the  CoarL 
Sueh  was  the  practice  in  the  Prerogative 
Court,  and  though  this  Court  has,  under 
the  20  &  21  Vict.  c.  8.5.  s,  51,  a  discre- 
tionary power  as  to  ordering  the  payment 
of  coats,  yet,  where  no  order  is  made,  the 
practice  of  the  Prerogative  Court,  as  to 
costs,  will  be  adhered  to. 

CocKBURN,  C.J.  —  Where  the  Court 
pronounces  a  decree  for  a  dissolution  of 
marriage  in  favour  of  the  wife,  and  makes 
no  OT&t  as  to  costs,  they  will  follow  the 
decree  as  a  matta  of  eoune. 


TUOLB  C.  TBAOLE  AND 
NOTTlNaHAU.* 


lfATSIMONIAL.*\ 

1858;  > 
June  15.  J 

Distolution  of  Marriage^ Prat^t  — 
Cw<*  ayaiiut  the  Co-reapondmt  whem  not 
granted. 

Where  coiia  agalntt  the  co-te»pwd^t  to 
a  petition  for  dittolution  of  marriage  on  the 
ground  of  the  wife's  adulterg  are  applied 
far,  enidence  ahould  he  given  of  the  etmtDH 
ataneee  under  which  the  adultaroue  mil- 
nexiomwMfbmted.  Where  m  eueh  evidenet 
it  given,  and  it  dee$  not  appear  that  the 
eo-retptrndenl,  at  the  time  the  adnUeraue 
connexion  wa*  formed^  knew  that  the  retpoi^ 
dent  IMS  a  married  vomaa,  he  wili  not  be 
eamdemned  in  eotte. 

This  was  a  petition  for  dissolution  of 
marriage,  on  the  ground  of  the  wife's  adul- 
tery with  Nottingham,  the  co-respondent. 
The  marriage  took  place  in  December 
1840.  The  respondent  left  her  husband 
in  November  1851,  and  had  for  the  last 
fonr  or  five  years  been  living  with  the  co- 
respondoit  as  his  wife,  and  had  two  ehil- 
dren  bom  sineft  she  left  her  husband,  who, 
as  well  as  the  wife,  passed  under  the  name 

*  Cenun  Coekbum,  CJ.,  WigbtmsD,  J.  and  tht 
Judge  Ordinary. 


of  Nottingham.  There  was  no  evidence 
as  to  the  circumstances  under  whieh  Not- 
tingham had  become  conneeted  with  the 
wife. 

On  proof  of  these  facts  by  oral  evidence, 
the  Court  decreed  a  dissolution  of  mar- 
riage. 

Dr.  Middleton,  for  the  petitioner,  asked 
for  costs  against  the  co-respondent. 

[CocuvKH,  C.  J.— We  do  not  know  bow 
the  connexion  commenced.] 

Thk  Judge  Ordinabt.— It  is  consistent 
with  the  evidence,  that  when  it  commenced 
the  co-respondent  did  not  know  the  wife 
was  a  married  woman. 

CocKBURN,  C.J. — In  cases  where  costs 
against  the  co-respondent  are  applied  for, 
it  is  necessary  to  give  the  Court  an  insight 
into  the  circumstances  under  which  the 
adulterous  connexion  commenced  and  those 
which  led  to  the  disruption  of  the  marriage. 
We  are  of  opinion  that,  in  this  caae,  the 
co-respondent  ought  not  to  be  compelled 
to  pay  the  costs. 

Applieation  for  eoeie  agahttt  the 
eO'reepondent  r^fiued. 

In  Badeoek  v.  Badcoek  and  another, 
(June  16,  1858,)  the  Court  (Coekbum, 
C.J.,  Wightman,  J.  and  the  Judge  Ordi- 
nary), on  proof  of  the  petition,  decreed  a 
dissolution  of  marriage  on  the  ground  of 
the  adultery  of  the  wife,  and  ordered  that 
the  pctiUoner's  costs  should  be  paid  by 
the  co-respondent,  he  having  at  Uie  rim» 
he  committed  the  adultery  known  that 
the  respondent  was  a  married  woman. 


;58.  J.'" 

il  16.  J 


FaOBlTB. 

1858 
April 


(he  good*  o/h.  c.  oardnbr 
(  deeeated). 


mil~Probate  of  Mining  mU. 

0.  made  hi*  will  in  1855,  appointing  hi* 
wife  tole  exeeutrix.  In  Map  1857  hefted 
from  Delhi  when  the  muting  broke  out, 
leapii^  there  a  desk  containing  the  wUk 
After  the  recapture  of  Delhi,  an  atUmpt 
wa*  made  to  recover  ii,  but  without  sueeet*. 
a.  died  (n  Jwna  1857.  On  proof  of  the 
due  execution  of  the  will  and  of  it*  cm- 
tent*,  the  Cowt  granted  probate  to  the  exe- 
euirix. 
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The  decetsed  Herbert  Calthorpe  Qardner, 
a  captain  in  the  S6th  regiment  of  Bengal 
Native  Infantry,  in  1855,  at  Cawnpore,  in 
the  East  Indies,  made  his  will,  which  was 
daly  executed  and  attested,  leaving  to  his 
wife,  Emma  Gardner,  all  his  real  and  per- 
aonal  estate,  and  appointing  her  sole  ex- 
ceutrix.  The  deceased,  with  hia  wife  and 
two  children,  fled  from  Delhi  in  May  1857 
when  the  mutiny  broke  out,  leaving  there, 
with  the  rest  of  his  effects,  a  writing-desk 
which  contained  the  will.  The  deceased 
died  on  the  28th  of  June  1857.  Since  the 
recapture  of  Delhi,  inquiries  had  been 
made  for  the  will,  but  nothing  had  been 
heard  of  it. 

The  deceased  had  not  revoked  the  will. 

These  &cts  were  deposed  to  by  the 
widow  of  the  deceased  and  one  of  the 
attesting  witnesses. 

Dr.  PhiUimore  moved  the  Court  to  de- 
cree probate  of  the  will,  as  contained  in 
the  affidavit,  to  be  granted  to  Emma  Gard- 
ner, the  widow  of  the  deceased,  the  sole 
exeentrix,  limited  until  the  oripnal  will, 
or  a  more  authentic  copy  thereof  should  be 
brought  into  the  Registry. — In  Trevelyan 
T.  Trevelyan{\\  it  was  beld,  that  if  a  will, 
duly  executed,  is  destroyed  in  the  lifetime 
of  the  testator  without  his  authority,  it 
may  be  established  upon  satisfactory  proof 
being  given  of  its  having  been  so  destroyed 
and  also  of  its  contents.  Here  there  is 
ample  evidence  of  the  due  execution  and 
of  the  contents  of  the  original  will,  and  of 
its  destrucUon  without  the  deceased's  au- 
thority. 

Sir  C.  Crksswell.  —  I  think  that  I 
ought  to  grant  the  motion.  The  decision 
of  the  Court  of  Queen's  Bench  in  Broun  t. 
Brown  (2),  on  which  I  acted  in  /n  the  good* 
of  Brown  (S)  is  an  authority  in  point. 
There  parol  evidence  of  the  contents  of  a 
missing  will  was  admitted  for  the  purpose 
of  shewing  that  by  it  a  will  of  an  earlier 
date,  which  was  in  existence  at  the  death 
of  tlie  testator,  was  revoked. 

Motion  groMed, 


FaOBATE.'^ 
1858.     >  BBLBIK  «.  SKEATBS  AMD  1TUD. 

June  8.  J 

Wai—Proofof  Witt  in  Solemn  fons-. 
Evidence  of  boih  attesting  WitMim 
neeestarjf. 

To  prove  a  wiU  in  (Ae  Court  ofPrtbele, 
it  io  not  neeeuarjf  that  both  lie  attaHf 
witneotee  ehoukl  6*  examined. 

This  was  a  cause  of  proving  in  lolemii 
form  of  law  the  last  will  of  Moses  Hibbeid 
promoted  by  Jane  Belbin,  the  nejct-of'lmi 
against  R.  Skeates  and  H.  Ward,  the 
executors. 

Two  issues  were  raised  :  Fint,  whether 
the  will  was  intentionally  executed  hj 
Hibberd.  Secondly,  whether  the  signature 
of  Hibberd  to  the  will  was  not  lampti* 
tiondy  and  fraudulently  obtained,  he  b^Dg 
at  the  time  ignorant  of  ita'poi^it  oi 
effect. 

These  issues  came  on  for  trial  before  s 
jury. 

Dr.  Deane  {Coteridge  with  him),  m  sup- 
port of  the  will,  having  called  Fhillip^ 
one  of  the  attesting  witnesses,  stated,  he 
was  about  to  call  ^Vard,  the  other  attesting 
witness,  as  he  considered  he  was  bouod  to 
do  BO,  such  having  been  the  practice  of 
the  Prerogative  Court. 

Sin  C.  Cresswell. — Ton  are  certsiniy 
RQt  bound  to  call  both  the  attesting  wit- 
nesses. I  have  nothing  to  do  with  ths 
practice  of  the  Pren^tiTe  Court  oa  tlui 
point.  It  ii  pnrdy  a  question  of  evidsne^, 
and  by  section  JIS.  of  the  20  &  SI 

c.  77.  the  rules  of  evidence  obsened  is 
the  superior  courts  of  common  Isv  ais 
to  be  observed  in  the  trial  of  all  qnesuoos 
of  fact  in  this  court.  In  those  courts,  to 
prove  a  will,  it  is  sufficient  to  call  one  of 
the  attesting  witnesses.    In  Wright  v.  Dot 

d.  Tatham  (1)  the  Exchequer  Chamber 
held,  that,  in  an  ejectment  by  the  hdr-st- 
law  against  the  devisee,  who  claimed  oadet 
a  will  made  before  the  WiUs  Act,  it  wai 
not  necessary  to  call  all  the  attesting  vit- 
nesaes.  The  authority  of  that  case  hn 
never  been  disputed. 


(1)  1  Phm.MS.    ■ 

(2)  Anlt,  aB.  178. 

(SJ  Jnia,  P.  ft  U.  30.  (1)  1  Ad.  &  E.  8. 
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STAH8   V.    EVANS  AND 
&OBINSOH.* 


ICatumohiai.*^ 
1858.  >■ 
May  10.  3 

Dissolution  of  Marriage — Suit  in  Eccle- 
siastical Court  for  Divorce  a  Mensd  et 
Thoro  on  vme  Growtdi^EsUgfpel^Lis 
Pendena. 

The  answer  to  a  petition  for  a  distolution 
of  marriage,  by  reason  of  the  wife's  adultery^ 
pleaded  that  the  husband  had  institutedf  in 
the  Court  of  Arches,  a  suit  for  a  divorce  4 
flWfud  et  thoro,  on  the  ground  of  the  same 
acts  ofadtdtery,  and  that  judgment  had  been 
yrvea  agai*si  him  for  defect  of  proof  of 
the  aduUerif.  It  aho  pleaded  thai  the  hue- 
band  had  appealed  from  that  judgment  to  the 
Privjf  Council Heldt  J2r«f,  that  hy  twsk 
judgment  the  husband  was  not  estopped  from 
bringing  a  tuit  for  dissolution  of  marriage ; 
secondly,  that  the  pendency  of  the  appeal 
was  no  bar  to  such  suit. 

This  was  a  suit  institated  by  the  hus- 
band  for  a  dissolution  of  marriage,  on  the 
ground  of  his  wife's  adultery  with  Robin- 
son, the  co-respondent. 

The  answer  of  Mrs.  Evans  stated  ( inter 
alia,)  in  substance,  that  in  May  1855  Mr. 
Evana  intdtuted  ^^ainst  the  reipondent  in 
the  Arches  Court  a  suit  for  a  divorce 
&  mensd  et  thoro,  by  reason  of  adultery 
committed  with  the  co-respondent;  that 
the  ssid  nit  was  contested  by  the  respon- 
dent; that  on  the  9th  of  June  1857  the 
Judge  of  the  Arches  Court  gave  judgment, 
and  by  his  decree  pronounced  that  Mr. 
Evans  had  failed  in  proof  of  the  libel  given 
in  by  him,  and  dismissed  Mrs.  Evans  from 
the  said  suit ;  that  the  respondent  believed 
that  Mr.  Evans  had  appealed  to  Her 
Majesty  in  Council  from  thia  decree  ;  that 
the  acts  of  adultery  alleged  in  the  petition 
were  the  same  as  ^ose  charged  in  the  libel 
ID  Uie  Court  o£  Arches. 

The  re^ieation  pleaded  that  the  part 
of  the  answn  above  set  oat  was  bad  in 
substance,  and  insoffleient  to  bar  the  ped- 
tioner  of  his  r^ht  to  a  dissoluticu  of  mar- 
riage. 

Tbio  rcgt^dar  took  issue  this. 

*  Coram  Lord  Campbell,  C.J.,  Pollook,  C.B. 
and  tha  Inigt  Ordinary. 

STlW  SSBIM,  XXTIL— PsOBATSi 


The  Queen's  Advocate  (Sir  J.  D.  Hard* 
ing )  {Dr,  Deane  with  him),  for  the  re- 
spondent— First,  the  petitioner  is  estopped 
from  proceeding  in  this  court  by  reason 
of  the  same  eanse  having,  in  effect,  been 
decided  in  the  Ecclesiastical  Court.  Se- 
condly, the  pendency  of  the  appeal  against 
the  judgment  of  the  Court  of  Arches  is  a 
bar  to  proceedings  for  a  dissolution  of 
marriage. 

[Lord  Campbell,  C.J. — The  qnestion 
decided  in  the. Ecclesiastical  Courtis  not 
the  same  as  that  we  have  to  decide.  The 
grounds  on  which  each  suit  was  instituted 
may  be  the  same,  but  the  redress  sought  is 
different.  The  suit  here  is  for  a  dissolution 
of  marriage ;  there  it  was  simply  for  a  di- 
vorce a  mensd  et  thoro,  in  a  court  having  a 
very  difierent  mode  of  procedure.] 

[Pollock,  C.B. — This  Court  was  insti- 
tuted for  the  purpose  of  giving  the  relief 
which  the  House  of  Lords  only  had  power 
to  grant.]  . 

The  Queen's  Advocate. — The  House  of 
Lords  would  not  grant  a  divorce  to  a 
husband  who  had  &iled  to  obtain  a  divorce 
d  mensd  et  thoro. 

[Lord  Caupbell,  C.J.  —  That  was  in 
consequence  of  the  Standing  Orders  of  the 
House  of  Lords,  with  which  we  have  no- 
thing to  do.] 

Dr.  Addams  and  W»  (?.  Harrison  ap- 
peared for  the  petitioner^  but  woe  not 
called  on  to  argue. 

Lord  Caupbell.  C.J. — We  are  all  of 
opinion  that  there  is  no  estoppel ;  the  for- 
mer suit  was  for  a  different  object.  Here 
the  suit  is  for  a  dissolution  of  tbe  marriage 
before  a  tribunal  armed  with  much  larger 
powers  than  those  possessed  by  the  Eccle- 
siastical Courts,  and  governed  by  different 
rules,  e.  g.,  this  Court  is  bound  by  the  rules 
of  evidence  observed  in  the  common-law 
courts.  As  to  the  second  question,  for 
Uka  reason^  we  think  that  the  pendency 
of  an  appeal  against  the  judgment  <d  the 
Court  of  Arches  is  no  bar  to  flus  suit 
Lit  aUbi  pendens  ia  a  bar  only  where  tiie 
lis  is  de  eddem  re,  which  is  not  the  case 
here. 

Judgment  for  the  petitioner. 
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Matsimohul. 

1858.  >UHO  r.  UKO  AMD  CROUB. 
■June  2,  14.  3 

Diaaolution  of  Marriage  —  Practice  — 
Hearing  Suit  on  Affidavits — Costs  against 
Co-retpondent  when  not  given  —  Coxit  of 
W^e  when  paid  by  the  Hu^and, 

The  petitioner  for  dissolution  of  marriage 
on  the  ground  of  the  wife's  adultery,  having 
reeotered  lubstantial  damages  in  a  defended 
action  against  the  eo-retpondent  for  erim. 
eon.,  which,  with  the  costs  of  the  action,  had 
been  paid,  and  having  also  obtained  a  sen- 
tence of  divorce  a  menid  et  thoro : — 

The  Judge  Ordinary,  on  the  appUeation 
of  the  petitioner,  the  other  parties  to  the  suit 
eonsenting,  Erected  that  the  cause  ^ould  be 
heard  on  affidavits. 

The  full  Court,  on  decreeing  a  dissolution 
of  marriage,  refused  to  condemn  the  co- 
respondent in  costs. 

Where  dissolution  of  marriage,  on  the 
ground  of  the  wife's  adultery,  is  decreed, 
if  no  order  to  the  contrary  is  madOf  the 
husband  pay*  the  wife**  cost*. 

This  was  a  suit  for  diasolution  of  mur- 
riage  on  the  ground  of  the  wife's  adnlteiy. 

Mrs.  ling  appeared,  hut  had  put  In  no 
answer. 

The  co-respondent.  Major  Croker,  ap- 
peared and  put  in  an  answer,  in  which  he 
stated  that  the  petitioner  had  recovered 
against  him  1,000^.  damages  in  a  defended 
action  for  erim,  eon. ;  that  the  co-respon- 
dent had  moTed,  without  success,  for  a 
new  trial  in  the  Court  of  Common  Pleas, 
and  had  paid  the  damages  and  costs  of  the 
action. 

The  petitioner  had  also  obtained  a  di- 
vorce it  mensA  et  thoro  in  the  Eeclesiastical 
Court. 

Dr.  PhiUimore,  for  the  petiUoner,  now 
moved  for  an  order  that  the  nuse  should 
be  heard  on  affidavits. — Such  an  order 
was  made  in  a  similar  ease,  Armitage  v. 
ArmHage  and  Macdonald  (1). 

Ih,  DeanOt  for  the  co-respondent,-  con- 
sented, 

(1)  Jnt«,BO. 


Dr.  Middlelen, — Mrs.  I^ng  will  not 
give  in  any  answer. 

The  Jddqb  Ordimart. — I  hesid  the 
motion  for  a  new  trial  in  the  Conrt  of 
Common  Pleas,  and  it  certainly  is  not 
desirable  that  the  facts  should  be  paraded 
again.    I  think,  however,  the  application 
is  premature.    Mrs.  Ling  has,  by  Rule  14, 
twenty-one  days  from  the  serTice  of  the 
citation  to  put  in  her  answer ;  that  thne 
has  not  elapsed,  and  I  think,  though  the 
now  says  she  does  not  intend  to  pot  in  an 
answer,  that  she  may  retract  that  any  dsie 
before  the  twenty-one  days  have  elapsed. 
Tou  may  renew  your  application  when 
that  time  haa  elapsed,  and  may  take  it  for 
granted  that  if  I  continue  to  take  the 
view  I  do  now,  the  application  will  be 
granted. 

MelioH  r^fiaed. 

The  JtTDGE  Ordinary  subsequently,  at 
chambers,  before  the  twenty-one  days  had 
elapsed,  granted  the  motion,  on  being  in< 
formed  that  Mrs.  Ling  had  iDStmcted 
counsel  to  consent  to  the  motion,  to  which 
his  attention  had  not  been  called  at  the 
time  the  motion  was  made. 

Order  that  the  cause  should  he 
heard  on  affidavit*. 

See  Polt*  V.  Potts,  post,  59. 

Jnne  14  (2).<»The  cause  came  on  for 
bearing,  when  the  Conrt  decreed  a  diswrin- 
tion  of  marriage. 

Dr.  PhiUimore  {Currey  with  him),  for 
the  petitioiier.  asked  for  costs  against  dte 
co-respondent. 

[CocKBCRN,  C.J. — Under  ordinary  cir- 
cumstances in  a  case  like  this,  the  co-re- 
spondent would  be  condemned  in  costs.] 

Dr.  Deane. — This  is  an  exceptioBsl 
ease.  The  petitioner  has  taken  proceed- 
ings partly  under  the  old,  partly  undo* 
new  law.  Under  the  old  law  the  paramonr 
would  not  have  to  pay  the  costs  of  the 
proceedings  for  a  divorce  in  the  Ecele- 
'siastical  Court  or  in  the  House  of  Lords; 
he  would  only  be  liable  to  the  costs  of  the 
action  for  erim.  cob.  The  object  of  making 
the  adulterer  a  co-respondent  la  twofold.' 

<2)  Conm  Cockbnn,  C.J.,  Vicktaaa.  J.  »i 
the  Judge  Ordinary, 
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fint,  that  he  may  have  an  opportunity  of 
clearing  himself  from  the  charge  ;  second- 
ly, to  punish  him  if  guilty  by  saddling 
him  with  the  costs  of  the  suit.  Having 
paid  the  damages  and  costs  of  the  action, 
the  second  object  of  the  legislature  has 
been  effected.  He  ought  not  to  be  in 
a  worse  position  than  if  the  proceedings 
had  commenced  since  the  Divorce  Act 

[CocEBDRN,  C.J. — So  far  as  the  co-re- 
spondent is  concerned  the  le^slation  is 
certainly  ex  pottfaetoJ] 

Dr.  PhiUimore.-^OnB  of  the  objects  of 
the  legislature  was  that  the  adulterer 
should  pay  the  costs  of  the  proceedings 
which  his  conduct  has  rendered  necessary. 
By  the  practice  of  this  Court,  unless  there 
is  an  order  to  the  contrary,  the  petitioner 
will  have  to  pay  his  wife's  costs  in  this 
suit.  It  would  not  be  inequitable  that  the 
co-respondent  at  least  should  pay  those 
costs,  if  not  the  petitioner's  costs. 

[The  JuDOB  Ordinary. — Such  an  order 
might  not  be  inequitable ;  but  it  would 
be  ultra  virei.] 

Cwreg/. — By  aaction  51.  of  the  Divorce 
Act  the  Court  may  make  such  an  order  as 
to  costs  as  may  seem  just ;  it  might,  under 
that  section,  order  the  co-respondent  to 
pay  a  sum  equal  to  the  amount  of  Mrs. 
Ling's  costs. 

CocKBUBN,  C.J. — We  do  not  wish  to 
lay  down  any  rule  which  may  be  applicable 
as  a  precedent  in  cases  which  may  differ 
firom  this  ;  but,  looking  at  all  the  circum- 
stances of  this  case,  that  Major  Croker  has 
had  to  pay  damages  and  costs  in  the  action 
for  erm.  con.,  and  that  but  for  a  sort  of 
ear  poMt  faeto  legislation  the  husband  would, 
in  obtaining  a  divorce  in  the  House  <^ 
Lords,  have  had  to  pay  the  expenses  of 
that  proceeding,  and  that  Major  Croker 
would  have  been  liable  to  no  further  costs, 
we  think  that  he  ought  not  now  to  be  con- 
demned in  costs. 

Dr.  i*At7jmore.— Should  the  petitioner 
pay  Mrs.  Ling's  costs  ? 

The  Judge  Ordinary. — ^That  would 
follow  as  a  matter  of  course. 

Dissolution  decreed;  eo-respon- 
dent  not  condemned  in  costs. 


niAL.'^ 
16.  / 


POTTS  V.    POTTS  AND 
ANOTHER. 


Hatbihorial. 
1858 
June  26 

Dissolution  of  Marriage— ^ Practice  — 
Mode  of  Hearing  Petition — When  not  on 
A^davits. 

Where  the  petitioner  for  a  dissolution  of 
marriage,  on  the  ground  of  the  wife's  adul- 
terjft  had  obtained  a  divorce  &  mensd  et 
thoro,  and  also  a  perdiet  in  an  action  against 
the  eo-respoiidenf  for  erim.  con.,  but  for 
nominal  damages  onlj/,  the  Judge  Ordinary 
refused  to  allow  the  petition  to  be  heard  on 
affidavits,  but  requireti  oral  evidence. 

Jacobs  moved  the  Court  to  direct  that 
this,  which  was  a  petition  for  dissolution 
of  marriage,  on  the  ground  of  the  wife's 
adultery,  should  he  heard  on  affidavits. — 
The  petitioner  has  obtained  a  verdict  for 
nominal  damages  in  an  acdon  against  the 
co-respondent  for  erim.  con.,  and  also  a 
sentence  of  divorce  i  mensd  et  thoro. 

The  Judge  Obdina&t. — As  the  dam- 
ages given  were  merely  nominal,  affidavits 
irillnotdo.  Oral  evident  must  be  given. 

Motion  r^eeted. 


Matbiiiohial.'\ 

1858.        >MABCHUONX  V.  HARCHHONT. 

June  26.  J 

Judicial  Separation— Practice— Mode  of 
Hearing — R^M  to  a  Jury — 20  ^  21  Vict, 
e.  85.  Si.  28,  86. 

In  a  suit  for  a  judicial  separation  the 
parties  cannot,  as  in  a  suit  for  dissohUion  of 
marriage,  demand  as  a  matter  of  right  that 
issues  of  fact  be  tried  by  a  jury ;  But  the 
Court  has  a  discretionary  power  under  sec- 
tion 36.  to  grant  or  refuse  one.  It  wiU  how- 
ever,  generally,  on  the  application  of  either 
party,  direct  that  questions  of  fact  be  tried 
by  a  jury. 

In  a  suit  by  the  wife  for  judicial  separa- 
tion on  the  ground  of  cruelly,  the  petitioner 
asked  that  the  case  should  be  heard  without 
a  jury,  and  that  an  early  day  should  be  fixed 
for  the  hearii^,  as  she  apprehended  that  the 
respondent  would  use  force  to  compel  her  to 
return  to  him.    The  Court,  on  the  appliea- 
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Hon  of  th*  retpondei^,  directed  that  the  issues 
of  fact  should  he  tried  hy  a  jury,  but,  having 
a  discretion  in  the  matter^  made  the  order 
conditionally  on  his  underlahirtg  not  to  in- 
terfere with  or  annoy  his  wife,  and  directed 
that  such  condiUon  should  be  embodied  in 
the  order. 

This  was  a  snit  iastitutecl  by  the  wife 
for  a  jndlcial  Beparadon,  on  the  ground  of 
emelty. 

The  respondent  had  put  in  an  annrer, 
to  whleh  the  petitioner  fa^  replied. 

Dr,  Deantf  for  the  wif!^  now  moved  the 
Court  to  direct  that  the  canae  should  be 
heard  on  oral  evidence  without  a  jury.  He 
also,  on  the  affidavits  of  the  petitioner  and 
medical  men  as  to  the  state  of  the  peti- 
tioner's health  in  consequence  of  her  hus- 
band's treatment,  and  her  apprehensions 
that  the  husband  would  use  force  to  com- 
pel her  to  return  to  him,  asked  the  Court 
to  appoint  an  early  day  for  the  hearing. 

Dr,  Swabey,  on  behalf  of  the  respon- 
dent, moved  the  Court  to  direct  that  the 
issue  should  be  tried  before  a  jury.  As  to 
the  latter  part  of  ^e  respondent's  applica- 
Uon,  he  contended  there  was  no  ground 
for  taking  the  cause  out  of  its  order,  and 
relied  on  an  affidavit  of  the  respondent. 

The  Judge  Oxdinart. — In  a  suit  for 
dissolution  of  marriage  either  party  hss, 
under  section  28.  of  20  &  21  Vict.  c.  85, 
a  right  to  insist  on  having  any  contested 
matter  of  fact  tried  by  a  jury.  But  that 
section  does  not  apply  to  a  suit  for  a  judi- 
cial separation  ;  and  though  I  have  power 
under  section  36.  to  allow  issues  of  fact  in 
such  a  mit  to  be  tried  before  a  jury,  I  am 
not  bound  to  do  so.  I  think  it  is,  bow- 
ever,  very  desirable  that,  on  the  applica- 
tion of  either  party,  tiie  privilege  of  having 
queatioas  of  foot  submitted  to  a  jury  should 
be  granted ;  and  in  this  case,  the  featorea 
of  which  are  not  of  an  ordinary  character, 
I  am  disposed  to  grant  the  application. 
As  however  the  respondent  cannot  demand 
a  jury  as  a  matter  of  right,  I  shall  only 
grant  his  application  for  one,  conditionally, 
on  his  undertaking  not  to  interfere  with  or 
annoy  the  petitioner.  This  condition  may 
be  embodied  in  the  order,  and  if  he  annoys 
the  petitioner,  he  will  be  liable  to  an  attach- 
ment.   I  cannot  name  any  early  day  for 


the  hearing ;  tiie  emte  must  eoae  on  ia 

its  proper  order  in  the  Int. 

Order,  that  the  canse  he  tried 
before  a  jury,  the  reipnint 
vndertakiny  nol  to  anog  the 
petHioner, 


UATaWORIAU'^ 

leHB  (  HATCLIFPE 

^  AKD  AKOTHBR. 


r.  KATCum 


" "  I 

June  26.  J 

Dissolution  of  Marriage — Practice 
Mode  qf  Hearinff—When  before  a  Jtry. 

The  Court  has  power  to  order  issues  «f 
fact  to  he  tried  before  a  jury,  thaayh  soai 
of  the  parties  to  the  suit  apply  far  one,  tmi 
mil  generally  do  so  in  cases  to  be  (rM 
before  the  fall  Court  where  there  is  UMf 
to  be  much  dispute  as  to  the  facts. 

Where,  however,  in  a  suit  for  diseolatiet 
of  marriage,  the  main  gueetion  was  one  for 
the  exercise  of  the  discretion  of  the  full 
Court,  the  Judge  Ordinary,  neither  of  the 
parties  applying  for  a  jury,  direeted  (As< 
the  case  should  be  heard  without  one. 

This  was  a  suit  for  dissolution  of  nsr- 
riage,  on  the  ground  of  the  wife's  adnllery. 

The  respondent,  in  her  answer,  pIsaM 
the  adultery  of  the  husband, — undue  ddsj, 
—connivance,*— and  that  ^e  wife's  sdal- 
tery  was  caused  by  the  conduct  of  the  hoa- 
band. 

Dr.  Spinks,  for  the  petitioner,  now 
moved  the  Court  to  direct  the  canse  to  be 
heard  on  oral  evidence  without  a  jan. 
The  main  question  will  be  one  for  tbe 
discretion  of  the  Court,  the  respoadest 
having,  in  her  anaw^,  set  up  the  coa- 
duct  of  the  husband  aa  a  bar  to  the  nil, 
under  the  latter  part  <A  section  SI,  wfaiA 
is  as  follows Provided  always^  tbittk 
Court  shall  not  be  bound  to  pronomee 
such  a  decree  if  it  shall  find  that  the  peti- 
tioner has  during  the  marriage  been  goilt; 
of  adultery,  or  if  the  petitioner  has,  in  tbe 
opinion  of  the  Court,  been  guilty  of  as- 
reasonable  delay  in  presentiog  or  prosecnt- 
ing  such  petition,  or  of  cruelty  towards  tbe 
other  party  to  the  marriage,  or  of  hsring 
desert^]  or  wilfully  separated  himself  or 
herself  from  the  other  party  before  tl« 
adultery  complained  of,  and  withoot  res- 
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Miuble  exsnie,  or  of  loch  wilfnl  n^Ieet 
or  miaoondaet  m  has  oondnced  to  tho 
Bdaltery.'* 

Dr.  Steahejf,  for  the  wife,  and  Dr.  PkU~ 
Umore,  for  the  co-retpondent,  eonieiited. 

The  JvDOE  Ordtnart. — Thii  is  a  sin- 
j^lar  esse,  and  I  doabt  whether  I  oaght 
not  to  direct  the  issnes  to  be  tried  before 
a  j  uTj.  I  have  the  power  to  do  to,  though 
neither  of  the  parties  may  require  it.  I 
am  inclined  to  think  that  in  erciy  ease 
which  has  to  be  tried  before  the  full  Court, 
in  which  tiiere  is  likely  to  be  any  consider- 
able eontroTersy  as  to  the  fkets,  it  would 
be  deHrable  to  have  a  jury.  Amongst 
other  advantagea,  there  is  a  greater  proba> 
bility  oi  getting  unanimity  on  disputed 
questitHts  of  fact  from  a  juTy,  who  can  be 
locked  up  if  they  do  not  agree,  than  from 
the  full  Court.  As,  however,  all  parties 
are  agreed  in  not  requiring  a  jury,  and  the 
principal  questions  seem  to  be  for  the 
decision  of  the  Court,  the  cause  may  be 
heard  without  a  jury. 

Motion  granted* 


ICAnmoHiAih*^ 

1838.       >      HOOSI  p.  HOOKR. 

June  26.  j 

Dissolution  of  Marriage — Practice — 
Special  Grounds  for  not  making  a  Co- 
Reapondeta^20  ^  21  Viet,  e,  85.  s.  28. 

Where  (he  wife  was  living  in  a  brothel  as 
a  prostitute,  the  Court  excused  the  hu^and 
from  making  a  co-respondent  to  his  petition 
for  diuoUuion  of  marriage. 

QusBre — Whether  a  wife  has  any  right 
to  oppose  the  application  of  the  husband  to 
be  excused  from  making  a  cO'respondeat. 

This  was  a  petition  for  dissolution  of 
marriage,  on  tilie  ground  of  the  wife's 
adultery. 

Dr.  Spinks  now  moved,  under  section 
28.  of  the  20  &  21  Viet  c.  »5,  that  the 
petitioner  might  be  excused  from  making 
a  co-respondent  to  the  petition.  The 
special  grounds  on  which  he  relied  were 
that  the  wife  was  living  in  a  brotiiel  as  a 
prostitute,  and  that  though  there  was 
ample  endenee  of  adultery  the  persons 


with  whom  it  had  been  committed  were 
unknown  to  the  peUtioner. 

Brmo»t  for  the  wife,  opposed  the  appli- 
eation. 

The  Judge  Ordimart. — I  think  good 
reason  has  been  given  for  not  making  a 
co-respondent.  Assuming  that  the  hus- 
band had  grounds  for  suspicion,  or  even 
knowledge  as  to  two  or  three  persons,  he 
might  not  be  able  to  obtain  satisfectory 
evidence  as  to  them,  but  might  have  con- 
clusive evidence  as  to  persons  unknown 
to  him.  I  doubt  whether  the  wife  has  any 
right  to  oppose  sudi  an  applicaUon. 

Motion  granted. 


Matrihoviau'\ 

1858.      Vrobothah  v.  robotbak.* 
June  Iff.  J 

Dissolution  of  Marriage —  Order  that 
Husband  secure  Money  to  Wife~-Custody 
of  Children^O  ^  21  Vict.  e.  85.  «.  82. 
and  35. 

In  a  suit  for  dissoluiion  of  marriage,  om 
the  ground  of  the  hu^nt^s  b^fon^  and 
aduUergt  (Ae  Court  teas  asked  en  deereeii^ 
Resolution — Fhrst,  To  order,  under  section 
32.  of  20  ^  21  Viet.  c.  85,  thai  a  sum  of 
money  standing  in  the  names  of  the  hu^and 
and  wife  in  a  savings-bank  should  be  paid 
to  the  wife.  Secondly,  That  the  custody  of 
the  children  should  remain  with  the  wife. 

The  Court,  first  made'  an  order  that  the 
husband  should  secure  to  the  wife  the  sum 
of  money  in  the  bank,  that  being  all  they 
had  power  by  section  32.  to  do;  but,  secondly, 
declined  to  make  any  order  as  to  the  eus- 
iedy  of  the  ehildren,  on  the  grounds  th^ 
tAere  we*  no  present  necessity  fitr  it,  Ae 
husband  .being  in  America  and  not  likely 
to  interfere  wUh  <fte  custody  of  the  children, — 
that  no  Court  would  aid  him  to  wrest  them 
from  the  wife, — and  that  the  order  could  not 
afterwards  be  modified,  though  circumstances 
might  arise  which  would  render  such  a 
modifieation  desirable. 

This  was  a  petition,  presented  by  Orace 
Augusta  Robotham,  for  a  dissolution  of 

*  Conm  Cockbnni,  CJ.,  Wiglitmin,  J.  and  the 
Judge  Ordiasry. 
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Tnarriage,  on  the  ground  of  the  huband'a 
bigamy  and  adultery. 

Since  the  application  to  allow  Bubatitu- 
tioQsI  service  of  the  citation  on  the  respon- 
dent's father  (1)  pflraonal  service  had  beea 
effected  on  the  rcipondent  in  America, 
but  he  did  not  appear. 

The  petition  now  came  on  for  hearing  on 
onl  eridenee  before  the  Court,  when  the 
following  facta  were  proved. 

The  marriage  took  place  in  November 
1849,  and  there  was  issue  of  it  two 
danghters.  On  the  22nd  of  March  1856 
the  respondent  married  a  Miss  Ling, 
with  whom  he  lived  as  his  wife  for  a 
short  tinte  in  England,  and  then  went  to 
America. 

It  was  also  proved  that  a  sum  of  S4f.  9f. 
was  standing  in  the  names  of  the  petitioner 
and  the  respondent  in  a  savings-bank  A 
letter,  dated  the  5tii  of  April  1856,  from 
the  respondent  to  a  brother  of  the  petitioner 
shortly  before  he  left  England,  was  put 
in.  In  thia  the  respondent  expressed  con- 
trition forhiseonduct  to  the  petitioner,  and 
a  desire  to  make  any  reparation  in  hit  power 
for  the  injury  he  had  done  to  her,  of  whom 
and  his  children  he  spoke  in  affectionate 
terms,  and  said  that  he  would  willingly 
sign  a  paper  that  his  wife  might  get  the 
money  in  the  savings-bank. 

The  respondent  had  left  his  wife 
and  children  without  any  means  of  sup- 
port. 

Dr.  PhUlimore  {MaeqHeen  with  him), 
for  the  petitionet,  now  asked  the  Court, 
in  addition  to  the  decree  for  dissolution  of 
marriage,  first,  to  make  an  order,  under 
section  S2.  of  20  &  21  Vict.  c.  85,  that 
this  sum  of  34f.  9t.  should  be  paid  to  the 
petitioner;  secondly,  to  order  that,  under 
section  35,  the  petitioner  should  have  the 
custody  of  the  two  children. 

[CocEBURM,  C.J.  — We  cannot  order 
that  the  money  in  the  bank  should  be  paid 
to  the  petitioner ;  all  that  section  82.  en- 
ables lis  to  do  is  to  order  the  respondent 
to  teoure  that  sum  to  her.] 

[The  Judge  Ordinary.— We  can  order 
the  respondent  to  secure  that  aum  to  the 
petitioner;  and  if  he  fails  to  do  so,  she  can 
apply  to  the  Judge  Ordinary  for  an  aU 

(1)  See  Robothain  v.  Sobotham,  anU,  p.  33. 


taehment,  though  it  will  not  be  of  ue 
unless  he  comes  within  the  joriidietion. 
The  second  part  of  the  appHcs^n,  vis., 
as  to  the  custody  of  the  children,  invoKea 
a  question  of  much  importance,  ai  to  wfaick 
I  feel  great  difficulty,  via.,  whether  tbb 
Court  is  to  assume  to  itself  a  larger  juris' 
diction  than  that  exercised  by  the  Coort 
of  Chaneeiy,  or  whether  it  shoold  adopt 
the  principles  by  which  that  Coott  is  go- 
verned. In  terms,  the  35th  section  would 
seem  to  ^ve  the  Court  an  absolute  dia< 
cretion  in  dealing  with  the  custody  of  tbe 
children,  but  the  Court  of  Chancery  bss 
always  exercised  very  sparingly  the  power 
it  possesses  of  interfering  with  the  common- 
law  right  of  the  father  to  the  custody  of 
the  children,  even  in  cases  where  the  mar- 
riage has  been  dissolved.] 

Maeqwen.—ln  Tarbmckv.  Tarhuek{i), 
before  the  Divorce  Court  on  the  13tti  of 
May,  where  the  marriage  waa  disscdfed  ibr 
bigamy.  Lord  Campbell  directed  that  Ha 
mother  should  have  the  custody  of  tbe 
chUd. 

CocKBURH,  C.  J.  now  delivered  judgmenb 
— We  think  that  the  petitioner  is  entitled 
to  a  dissolution  of  marriage,  the  chargei 
of  bigamy  and  adultery  against  the  re- 
spondent having  been  clearly  established. 
Beyond  the  sentence  of  dissolution  of  mir- 
riage  the  Court  is  asked  to  do  two  thinjcs : 
— first,  to  order  that  the  sum  of  34i.  9i.i 
standing  in  the  joint  names  of  the  husbsnd 
and  wife  in  the  savings-bank,  should  be 
paid  to  the  petitioner.  From  the  husband's 
letter,  which  has  been  put  in  evidene^  it 
appears  that  he  would  be  a  coaseotiDg 
party  to  that  being  done,  and  tbeiefbn 
tbe  Court  would  not  be  unwilling  to  do 
so,  if  empowered  by  the  act.  We  cannot, 
however,  make  an  order  thai  tiie  husband 

(2)  In  Tarbuck  e.  Tarbnek,  on  the  ISthof  Mij,' 
before  tha  ftall  Coai^  Lord  Can^bell,  C  J.,  VtM, 
C.B.  and  the  Jndga  Ordinary,  Qu  Conrt  hanf 
decreed  a  diaaolalioo  of  manUge  on  the  poaal 
bigamy  and  adnltery  —  applicatian  hariag  beta 
made  for  aa  order  that  the  wifo  aboald  hm  Ae 
enttody  of  a  child,  issne  of  the  niainase-4Ad 
Campbell,  CJ.,  in  pronouncing  his  decree  ftc 
selation  of  marriage,  directed  that  tbe  mother  ihosU 
have  the  eostody  of  the  child. 
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should  band  over  this  sum  to  the  wife,  but 
merely  that  he  secure  it  to  her.  That  is 
all  section  32.  enables  us  to  do.  We  will 
make  that  order,  though  it  may  not  be  of 
much  use,  as  the  husband  is  beyond  our 
jurisdiction.  We  are  also  asked  to  make 
an  order  that  the  children  shall  remain 
in  the  custody  of  the  mother.  We  have 
no  hesitation  in  thinking  that  they  ought, 
under  the  present  circumstances,  to  remain 
under  her  care.  The  father  has  deserted 
them,  and  since  that  desertion  they  have 
been  maintained  entirely  by  her.  At  the 
same  time,  as  he  appears  from  his  letter 
to  entertain  a  strong  affection  for  them,  it 
would  not  be  right  that  he,  though  repen- 
tant, should  be  excluded  from  ever  seeing 
them  again.  Again,  an  alteration  of  dr- 
eumstanees  may  take  place  :  the  wife  may 
merry  again,  and  it  may  not  be  desirable 
diat  the  stepfatiierahonid  have  the  cohtroul 
of  them ;  or  the  fkther  may  return 
America  in  altered  circumstances,  and  be 
able  and  willing  to  maintain  and  educate 
them.  By  the  act  of  parliament  whatever 
order  we  make  as  to  the  custody  of  the 
children  must  be  final;  we  have  no  au- 
thority to  modify  it  when  once  made. 
Therefore,  without  saying  that  there  may 
not  be  cases  in  which  we  should  think  it 
right  to  exercise  the  power  given  ns  by 
die  act,  we  think  this  is  not  a  casein  which 
we  should  make  any  order  as  to  the  chil- 
dren. The  husband  has  gone  to  America, 
and  it  is  not  likely  that  he  will  interfera 
with  the  custody  of  them,  if  he  should  re- 
turn andseek  to  wrest  them  firom  the  mother, 
he  can  only  do  so  by  an  application  to 
some  Court,  and  we  think  that  no  Court 
would  aid  a  father,  who  had  been  guilty 
of  bigamy  and  adultery,  in  wresting  the 
children  firom  an  affectionate  mother. 
Taking  into  consideration  all  the  oircum- 
Btances  of  this  case,  we  think  that  no 
order  as  to  the  custody  of  the  children 
should  be  made. 

Distolittion  of  marriage  decreed. 
Order  that  the  husband  secure 
to  the  wife  the  sum  money 
in  the  bank. 


M&TBIIIOMIAL.  '\ 

1858.        >     TARD  V,  WARD.* 

June  14,  16.) 

Dissolution  of  Marriage  —  Desertion—' 
20  ^  21  Vict,  c.  85.  s.  27. 

To  sustain  the  charge  of  desertion,  the  aet 
relied  on  as  aueh  must  have  been  done  con- 
trary to  the  will  of  the  person  charging  it. 

The  fact  of  a  man  leaving  his  wife  to 
live  with  another  woman  does  not  necessarily 
constitute  desertion, 

having  been  charged  before  a  magis- 
trate with  assaulting  his  wife,  was  bound 
over  to  keep  the  peace  towards  her.  He 
immediately  left  her,  and  went  to  live  with 
another  woman,  she  making  no  effort  to 
induce  him  to  return  to  her. 

Qnmn^tyhether  these  facts  would  sut- 
tmn  a  charge  of  desertion  by  the  Aw&md. 

In  this  ease  the  wife  presented  a  peti- 
tion for  dissolution  of  marri^eon  the  two- 
fold grounds  of,  first,  adultery  and  cruelty ; 
secondly,  adultery,  coupled  with  desertion, 
without  reasonable  excuse,  for  two  years 
and  upwards. 

The  respondent  did  not  appear. 

June  14. — The  petition  came  on  for 
hearing. 

C.  R.  Kennedy  and  0.  B.  C.  Harrison^ 
for  the  petitioner. — Upon  the  evidence  it 
appeared  that  the  respondent  was  a  ms- 
termonger;  that  the  marriage  took  place 
about  1839;  that  the  parties  did  not  live 
happily  together,  and  that  in  1840  the 
respondent  left  his  wife,  and  was  away  from 
her  two  or  three  years,  and  then  returned 
to  her  ;  that  he  again  left  her  in  1844,  and 
went  to  live  with  a  woman,  by  whom  he 
had  two  children,  and  had  not  since  re- 
turned to  his  wife.  There  was  no  proof 
of  cruelty.  One  of  the  witnesses  stated 
that,  in  1844,  the  respondent  told  her  that 
he  and  his  wife  had  been  before  a  police 
magistrate,  when  each  was  bound  over  in 
recognisances  to  keep  the  peace  towards 
each  other ;  that  the  respondent  after  that 
never  came  back  to  his  wifs. 

[CocKBDBK,  C.J.<— This  evidence  baa 
very  much  embarrassed  the  petitioner's 

*  Corun  Cockbnm,  C.J.,  Wightman,  J.  and  the 
Judge  Ordinary. 
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case,  which  previously  was  a  Teiy  clear 
one.  .  If  both  partiefl  were  bound  over  to 
keep  the  peace  towards  each  other,  and 
they  Uien  separated,  would  such  separation 
amount  to  desertion  ?  There  may  have 
been  some  arrangement  before  the  magis- 
trate that  they  should  mutually  agree  to 
live  aepBTate.  The  respondent's  leaving 
the  petittonwj  if  she  consented  to  his  doing 
so,  would  not  constitute  desertion.  The 
word  "  desertion  **  necesaarily  implies  that 
the  act  relied  on  as  sueh  is  done  contrary 
to  the  will  of  the  pecaon  charging  it] 

[The  JudgkOrdinart. — You  mutt  not 
assume  that  the  fact  of  separation  is  con- 
clusive proof  of  desertion  ;  it  is,  no  doubt, 
evidence  which  tends  to  prove  it.  I  had  a 
case  before  me  the  other  day,  where  the 
wife  alleged  desertion,  the  only  evidence 
of  which  was,  that  the  husband,  who  was 
in  the  army,  had  been  for  ten  years  in 
New  Zealand  with  bis  r^meut.  Nor  does 
the  fact,  that  the  husband  left  his  wife 
and  haa  since  been  living  with  another 
woman  neoessarily  provo  desertion  of  hit 
wife.] 

CocKBU&N,  C.J. — By  this  evidence  ao 
much  doubt  has  been  cast  upon  the  case 
of  the  petitioner,  that  we  must  have  it 
cleared  up,  and  know  what  actually  passed 
before  the  police  magistrate ;  whether  they 
separated  by  agreement  or  not.  We  will 
adjourn  the  caae,  under  section  44»  for 
fiirther  evidenoe  upon  this  poii^ 

June  16. — It  now  appeared,  on  produc- 
tion  of  the  mafj^strate's  book  and  the  hail 
book,  that  on  the  19th  of  December  1844, 
at  the  Southwark  Police  Court,  the  re- 
spondent was  charged  with  assaulting  his 
wife,  and  bound  over  to  keep  the  peace 
towards  her  for  six  months.  It  did  not 
appear  that  she  was  also  bound  over.  The 
landlady  of  the  house  where  the  parties 
were  living  in  1844  also  proved  that  the 
respondent  was  a  drunkard,  and  in  the 
haUt  of  violently  beating  his  wife ;  and 
that  by  her  advice  the  petitioner  had  pre- 
ferred the  charge  against  her  husband,  and 
that  he  bad  made  no  charge  against  her 
before  the  magistrate.  The  witness  said : 
— "  He  left  his  wife  at  that  time.  She 
was  qoite  agreeable.  She  made  no  exer- 
tion to  get  him  to  live  with  her  again.  He 


went  directiy  to  live  with  anotiier  mnua, 
and  left  ber  without  a  shilling." 

CocKRUBM,  C.  J.— The  chai^  of  croelty 
has  now  been  proved ;  and  we  think,  there> 
fore,  that  the  petitioner  is  entitled  to  a 
dissolution  of  marriage,  on  the  grannd  d 
adultery  and  cruelty.  We  do  not  fed 
quite  clear  that  the  diarge  of  desotioB 
has  been  established. 

Dufo^KlsM  af  marriage  decreed. 


ICatsihohial.'^ 

1858.      >    cuDUPP  V.  cunupp. 
July  19.  J 

Judicial  SeparaltQit^^DeMertioit—^  f  2 1 
Fid.  e.  85.  $.  16. 

In  November  1843,  J,  having  a  rendmt 
at  Birkenhead,  went  to  Birmingham.  Hit 
w^e  joined  bim  there,  and  afler  s(aii%m(ik 
him  at  an  inmfor  a  ekott  (tme,  if  mi  dirw- 
<toN,  went  to  pay  a  vi^  to  a  fiiind,  htmg- 
img  that  he  thould  toon  join  her.  He  A) 
not  do  sot  and  the  wife  rHmmed  to  Birkm- 
head,  ahen  she  fomnd  an  exeeutiea  in  ttefr 
houte.  She  wrote  to  A,  but  got  no  atuver, 
and  the  Jvmitmre  was  sold  under  the  exeet- 
tion.  She  then  went  into  lodgings,  end  m 
his  rejusing  to  return  to  return  to  her,  totk 
a  situation  as  a  governess,  and  had  naee 
entirelg  maintained  herself.  In  1844/f> 
wrote  a  letter  to  his  wife,  containing  a  vagtt 
intimation  that  she  might  rejoin  him,  but  *«i 
ma  king  a  definite  offer  of  another  home.  Shi 
repli^  that  it  would  be  time  emm^  ta  talk 
of  that  when  he  could  place  her  in  at  good  e 
pesitioH  OS  the  was  able  to  maintain  hm^ 
•a.  In  1848,  A.  wrote  to  hit  wife,  biddiag 
her  "fareweU  for  ever  ".—Held,  bg  Iki 
Judge  Ordinary,  that  at  the  husband  de- 
terted  hit  home  in  1843,  and  never  afier- 
wards  made  ang  definite  offer  to  pneide 
another  for  his  wife,  she  was  entitied  ta  s 
judicial  separation,  on  <&e  ground  of  detir' 
tion  without  eante  for  two  yean  and 
wardt. 

Petition  by  the  wife  for  a  judieisl  sep*- 
ration,  on  Ae  groond  of  deserticu  witboot 
cause  for  two  years  and  upwards. 

The  respondent  appeared,  bnt  put  in  to 
answer. 
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petition  now  e«ne  on  for  hearing. 
The  following  weze  the  facts  of  the  case : 
—The  marriage  took  place  in  1832,  the 
respondent  heing  an  attornej,  then  prac- 
tising at  Birmingham.  He  afterwards  left 
that  place,  and  went,  with  his  wife,  to 
reside  at  Birkenhead.  In  Noremher  1S4S 
be  left  Birkenhead,  and  went  to  Birroing- 
bam.  His  wife  joined  him  there,  and 
stayed  with  him  a  fortnight  at  an  inn. 
She  then,  by  bis  direction,  went  to  pay 
»  vint  to  a  Miss  Swinnerton,  in  Staffind- 
sbire,  he  aaying  Uut  he  must  remain  in 
Birmingham  to  collect  some  debts,  but 
that  he  would  join  her  on  the  next  day. 
He  did  not  come  to  her ;  and,  after  remain- 
ing a  fortnight,  she  returned  to  their  house 
at  Birkenhead,  where  she  found  that  an 
execution  had  been  put  in.  She  wrote 
aeveral  letters  to  the  respondent,  but  got  no 
answer,  and  the  furniture  was  scJd  under 
the  execution.  She  then  went  into  lodg- 
ings, and  lived  there  until  May  1844,  at 
the  expense  of  her  friends,  and  then  went 
into  a  situation  as  a  goTemeas,  and  had 
since  entixely  maintained  herself^  not  hav- 
ing seen  or  reoeivted  anything  ironn  her 
husband  ainoe  1848.  In  February  1844 
two  of  the  witnesses  went  to  Birmingliam, 
where  the  respondent  then  was,  and  tried 
to  induce  him  to  return  to  his  wife.  He 
refnsed  to  do  so.  In  1848  he  wrote  a 
letter  to  the  petitioner,  being  the  last  she 
received  from  him,  bidding  her  "  Farewell, 
Uu  ever." 

In  answer  to  questions  put  by  the  Court, 
the  petitioner  said — "  When  I  left  him  to 
go  to  Miss  Swionerton's  I  had  no  notion 
that  he  was  not  going  to  return  home.  I 
have  never  eeen  him  since.  On  one  ocea- 
mm,  in  May  1844,  he  wrote  a  letter  pro- 
posing my  ngoitting  him.  It  was  merely 
a  vague  intimation  that  I  might  do  so.  I 
have  not  that  letter.  I  replied,  *Tbat 
when  he  could  place  me  in  as  good  a  posi- 
tion as  I  could  keep  myself  in  by  my  own 
industry,  it  would  be  time  enough  to  talk 
about  doing  so.* " 

Dr.  Tm§$  and  Mr.  E.  Moore,  for  the 
petitioner. 

The  JvnoB  Oedinart. — I  think  then 
was  a  wilful  desertion  of  the  petitioner  in 
December  1843.    They  had  a  home;  he 
left  it,  went  to  Birmingham,  and  refused  to 
Sn  BMEsm,  ZXYIL— Fbobus. 


return.  Two  persons  went  to  Birmingham 
to  remonstnte  with  him  for  leaving  his 
wife  unprotected,  and  tried  to  induce  him 
to  return.  He  refused  to  do  so.  I  think 
there  was  desertion  from  the  first.  The 
letter  sent  by  the  respondent  in  1844  sug- 
gested a  slif^t  doubt  in  my  mind  whether 
the  petitioner  was  not  a  consenting  party 
to  the  continuance  of  the  separation,  hut 
as  she  states  that  it  merely  contained  a 
vague  intimation  that  she  might  rejoin 
him,  and  not  a  definite  offisr  of  another 
home,  1  tiiink  she  is  entitled  to  a  judicial 
separation.  They  had  a  home,  be  deserted 
it,  and  has  not  provided  another  for  his 
wife.  This  is  not  like  some  cases  in  which 
a  living  apart  by  mutual  consent  is  sought 
to  be  converted  into  desertion. 

Judicial  teparaUm  decreed. 

HATIUIIOHUliS 

1858.        >  THOHPSOH  e.  THOimOH. 
July  20.  J 

Judicial  Separation — DeMcrtion — 20  ^21 
VieL  e.  85. 

To  entitle  a  wife  to  a  judicial  eeparationt 
on  the  ffrotmd  of  desertion  without  cause  for 
two  years  and  upwards,  the  husband  must 
have  wilfuUy  ed>sented  himself  from  her  in 
spite  of  her  wish. 

In  1842  j4,  having  failed  in  business  at 
Leeds,  sent  his  wife  and  children  to  her 
father,  who  Uved  there,  and  went  to  London 
for  the  purpose  of  obtaining  employment. 
In  the  course  of  that  year  he  wrote  several 
letters  in  affectionate  terms,  expressing  a 
hope  that  theg  might  soon  be  able  to  Uve  toge- 
<Aer  i^n,  and  in  the  latter  ones  compUtining 
that  eke  eUd  not  answer  hie  letter*.  She  an- 
ewered  none  of  them,  and  mo  eonUMmseafion 
took  place  until  1 850,  when  he  went  to  Leeda 
and  saw  his  wife,  and  said  that  he  should 
oome  the  next  dag,  but  did  not  do  so.  They 
never  afterwards  met  or  communicated  with 
each  other.  From  the  time  A.  first  left 
Leeds  he  never  contributed  to  the  support  of 
his  wife  or  children,  nor  had  his  wife  ex- 
pressed to  him  a  desire  to  Uve  with  him  again. 
The  wife  having  presented  a  petition  for 
judicial  separation,  on  the  ground  of  deser- 
tion without  cause  for  two  years  and 
wards,  —  Held,  by  the  Judge  Ordinary, 
K 
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refiidng  to  grant  judicial  teparatio»f  jlrtt, 
that  there  was  no  deiertion  in  file  fint 
Autentfe,  the  hueband  not  having  wiyitUg 
^tented  himeetft  bnt  of  nweinto ;  MciMuUjr, 

con- 

eiderii^  the  eonduet  of  tho  tUd  not 
constitute  deeertion. 

Thit  wu  a  jwlation  for  s  judicial  lepa- 
ration,  presented  by  the  wife,  on  tbe  ground 
of  desertion  without  cause  for  two  yean 
and  upwards. 

The  husband  did  not  appear. 

July  16.— The  tait  came  on  for  bearing, 
before  the  Jndge  Ordinary « on  oral  eTidence> 
when  the  following  facts  appeared  >— 

The  petitioner  was  the  daughter  of  a 
publican  at  Leeds,  and  on  the  8th  of 
August  18S8,  without  the  knowledge  of 
her  parents,  was  marriedt  at  York,  to  the 
respondent,  an  engraver,  who  resided  with 
bis  mother,  at  Leeds.  On  the  same  day 
they  returned  to  Leeds,  tbe  husband  going 
back  to  his  mother's  house,  and  the  wife 
to  her  father's^  where  she  resided  for  three 
months,  when  her  father,  having  diaco- 
Tered  that  she  was  married,  ordered  her  to 
go  to  her  husband.  She  did  so,  and  lived 
with  him  at  his  mother's  for  about  three 
months.  He  then  took  a  bouse  in  Leeds, 
when  they  resided  for  about  two  years,  and 
then  left  in  consequence  of  his  losing  a 
rituation.  In  1842  be  took  a  provision- 
shop,  where  they  rended  for  eight  months, 
when,  the  business  not  succeeding,  he  sold 
off  bis  stock-in-trade  and  fixtures,  and  told 
bis  wife  to  return  to  her  father  as  he  in- 
tended to  go  to  London,  to  seek  for  em- 
ployment. She  accordingly,  with  her  two 
children,  returned  to  her  fsther's  house, 
and  he  went  to  London.  They  never 
afterwards  lived  together.  In  July  1843 
the  husband  went  to  Leeds,  and  bad  an 
interview  with  his  wife,  at  tbe  bouse  of 
a  Miss  Conyers,  when  he  told  her  that 
be  bad  not  yet  succeeded  in  his  under- 
taking, but  thought  that  he  should  soon 
be  successful.  He  also  sud  (as  the  peti- 
tioner supposed  to  annoy  her),  that  he 
bad  met  a  lady  in  London  who  had  been 
very  kind  to  him,  and  had  made  him 
a  present.  He  returned  to  London,  and 
they  did  not  meet  again  till  the  beginning  of 
1860 ;  when,  shortly  after  the  de^  of  one 


of  the  ^dren,  be  met  her,  in  Leeds,  gtnng 
to  chapel,  and  reproached  her  tar  not 
having  told  him  of  the  death  of  the  child. 
In  the  evening  of  tbe  same  day  be  went  to 
tbe  bouse  d  tixo  wife's  mother  intoxicsted, 
and  said  be  bad  come  to  elaim  his  wife 
and  children.  The  petitioner  asked  him 
whether  he  bad  any  place  to  take  them  to; 
he  said  he  had  plenty  of  money,  and  would 
call  again  next  morning.  The  petitioner 
said,  **  Pray,  come  sober."  He  did  not  go 
next  morning,  and  never  saw  or  wrote  to 
his  wife  sgain.  From  tbe  time  he  went  to 
London  be  never  in  any  way  contribated 
to  the  support  of  his  wife  or  children. 

In  answer  to  questions  put  by  the  Court, 
the  petitioner  said—"  I  had  no  quaml 
with  my  husband  when  he  went  to  Londra. 
He  said  he  thought  if  he  went  there  he 
could  manage  to  support  bimad£  I  asked 
him  to  write  to  me  under  cover  to  a  Um 
Kitdiin.  I  did  this  because  my  fotba 
and  he  were  at  variance,  be  bad  been  to 
unsteady.  When  I  aaked  him  in  1850  if 
he  had  any  place  to  take  me  to  I  did  not 
ask  him  to  take  me  with  him,  or  give  him 
to  understand  I  would  like  to  go  and  lire 
with  bim.  I  never  wrote  to  him  afterwards. 
I  received  four  letters  from  him  in  1842, 
whilst  be  was  in  London,  dated  the  8th  of 
June,  the  1st  of  August,  the  I9th  of  Sep- 
tember, and  the  Srd  of  October.  I  <^ 
not  answer  the  last  three.  Hie  fourth 
letter  I  did  not  answo-  became  it  was  in- 
sulting. I  did  not  answer  the  oth« 
because  I  had  not  the  opportunity,  as  I  hsd 
two  little  children  to  attend  to ;  my  fii^ 
would  have  opposed  my  doing  so." 

It  also  appeared  that  the  fanshand  had 
for  thirteen  years  been  book-keeper  to  s 
firm  at  Huddersfield,  and  that  his  wife 
knew  that  he  was  residing  there. 

The  following  was  the  substance  of  die 
letters 

In  the  letter  of  the  8th  of  Jane  1842  be 
says — "  I  write  tfarae  few  lines  to  yon 
hoping  that  they  will  find  you  and  cor 
deu-  children  well  and  enjoying  good  heallli 
and  spirits.  I  did  not  intend  writing  so 
soon,  but  if  I  may  judge  your  feeh'ngs 
my  own,  I  doubt  not  but  yon  wilt  be  very 
anxious  to  hear  trom  me.  I  arrived  safr, 
&c.  &c.  I  went  on  Saturday  to  see  a 
review,  and  saw  Her  Miyesty.  I  searoely 
saw  Prince  Albert  I  was  so  modi  engaged 
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in  admiration  of  Her  Majeaty.  But  you 
might  ask.  What  were  his  thoughts  thent 
Why,  I  would  plainly  answer,  they  le- 
verted  back  to  the  pleasant  scenes  of  our 
own  early  days— the  pleasanthoun  we  hare 
spent  ti^the^— the  happiness  that  I  have 
firequently  pictured  to  myself  we  might 
enjoy  together,  for  years  to  come,  encircled 
by  our  little  family,  hut  all  of  which  appears 
now  blasted  as  the  trees  in  winter.  *  * 
Who  knows  I  may  yet  he  favoured  hy  the 
smiles  of  fortune.  Do  not  fret.  I  sin- 
cerely hope  the  time  is  not  far  distant 
when  I  shall  he  able  to  munt«n  you  all 
without  the  assistance  of  any  one.  I  have 
no  fear  I  shall  be  able  to  obula  a  situation 
shortly.  I  have  only  to  h^  you  will 
write  by  return  of  post." 

In  the  letter  of  the  lat  of  August  1842 
he  says — "  I  have  been  very  low-spirited 
since  I  saw  you  last,  in  a  great  measure  in 
consequence  of  being  separated  from  those 
I  love  most  dearly,  vis.,  yourself  and 
children.  I  have  not  yet  met  with  a  situa- 
tioQ,  but  am  daily  in  expectation  of  obtain- 
ing one.  *  *  I  hope  you  will  not  neglect 
writing -immediately.  Accept  my  aifec* 
tionate  regards  for  yourself  and  children, 
and  I  hope  the  time  is  not  far  distant  when 
we  shall  all  be  comfortably  settled  together 
agwn." 

The  letter  of  the  lOth  of  September 
1843  was  as  follows: — 

"  Dear  wife^I  really  know  not  how 
to  address  yon  as  I  have  received  no  an- 
swer to  my  last  letter.  I  think  you  treat 
me  very  unkindly,  for  the  situation  I  am 
placed  in  I  deserve  a  little  notice  from  you. 
I  did  not  think  the  first  time  I  left  Leeds 
that  you  would  ever  have  treated  me  like 
this  ;  but  it  is  said  *  out  of  sight  out  of 
mind,'  but  whether  it  is  so  with  you  or 
not  I  cannot  judge.  I  was  jealous  when 
I  met  you  at  Conyers'  that  something  was 
wrong,  for  I  then  thought  that  you  was 
very  oold  towards  me;  but  it  is  an  old 
saying  *  when  a  person  is  down,  down  with 
him,  Ttixik.  him  while  he  is  down.'  But  I 
wish  to  upbraid  yon  with  nothing,  only 
I  should  like  you  to  write.  Write  and  let 
me  know  your  reasons  for  not  writing 
before,  as  I  cannot  be  anywise  free  in  my 
writing  until  I  know  whether  my  corre- 
spondence is  acceptable  or  not.  You  told 
me  whan  I  first  li^  you  should  be  anxious 


to  hear  from  me ;  it  does  not  appear  so,  or 
you  would  have  written  before  this.  Yoa 
will  he  kind  enough  to  write  and  say  whe- 
ther it  will  he  agreeable  or  not  to  keep  up 
a  correspondence  witii  me.  I  think  you 
are  in  duty  bound  to  let  me  know  how  the 
children  are.  When  I  had  plenty  you  was 
welcome  to  it,  now  I  have  nothing  I  am 
treated  thus.  I  have  not  discovered  the 
philosopher's  stone,  hut  when  I  do  you 
shall  have  anything  that  it  will  produce, 
until  then,  choose  how  you  treat  me, 
allow  me  to  remain,  your  affectionate 
husband, 

"J.  H.  Thompson." 

"  P.S. — Though  I  have  not  mentioned 
it  before,  I  have  not  forgot  my  kind  love 
to  yon  and  tlie  cluldren,  hoping  they  are 
weU  and  will  prove  a  credit  to  yon." 

In  the  letter  of  the  3rd  of  October  1843 
he  says, — 

"  Dear  wife,— as  by  this  title  I  suppose 
I  have  still  the  prerogative  to  address  you, 
I  am  at  a  strange  loss  to  account  for  your 
conduct  towards  me ;  I  have  written  two 
letters  and  you  have  deigned  to  answer 
neither  of  them.  What  can  be  your  motive 
for  such  cool  reserve  7  I  cannot  divine ; 
but  let  me  tell  you  this  is  the  third  and 
last  time  of  asking.  If  you  will  not  write 
to  me,  you  cannot  expect  anything  more 
in  the  shape  correspondence  from  the 
penon  you  should  love,  •  •  • 
Let  me  request  yon  will  write  and  gjve 
an  explanation,  or,  at  least,  charge  me 
with  something  that  I  may  defend  my- 
self. •  •  •  Let  me  tell  you 
candidly  this  ts  the  last  time  I  shall  write, 
unless  you  will  answer  this  scrawl,  and 
unless  that  is  done  I  have  two  letters  you 
wrote  to  me  (which  is  the  only  thing  I  have 
to  keep  you  in  my  remembrance)  that 
will  be  returned.  And  I  shall  expect  you 
to  return  me  every  trifling  thing  also. 

*  You  may  probably  Uiink  you  are 
causing  some  trouble  and  punishing  me  by 
not  writing;  but  mind  and  he  cautious  you 
do  not  punish  yourself  in  the  long  run,  for 
it  is  a  long  lane  that  has  never  a  turn :  per- 
haps fortune  may  yet  smile  upon  me,  and 
tlien  what  will  you  say  ?  why,  I  suppose, 
that  you  never  wished  to  see  it,  and  are 
very  sorry  that  it  has  occurred.  Again,  I 
know  you  have  some  ill  advisers,  for  I  am 
sure  your  Cfmsdenee  and  your  better  feel- 
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ingi  ironld  not  let  you  act  thui ;  but  let 
me  beg  of  you  not  to  take  their  advice,  but 
act  according  to  your  own  feelings,  and 
let  me  know  what  are  your  real  Mntiments 
towards  me,  for  though  you  are  under 
good  protection  at  present  yon  may  sor- 
vire  it,  and  still  there  may  notbe  snfflcient 
left  to  maintain  you  and  your  small  family ; 
then,  I  would  ask,  who  is  to  become  your 
protection  and  support  in  the  time  of  need  ? 
Accept  the  kind  love  of  a  sincere  friend 
and  well  wisher." 

Dr.  Middleion,  for  the  petitioner,  sum- 
med up  the  eTidence. — The  question  is, 
whether  the  husband  had  not  the  intenUon 
to  desert  his  wife.  The  evidence  establishes 
this :  he  has  contributed  nothing  towarda 
her  support,  and  has  made  no  effort  to 
provide  her  with  a  home  or  to  induce  her 
to  live  with  him  again.^  At  all  events, 
from  the  date  of  their  interview  at  Leeds 
in  1850,  when  he  promised  to  return  and 
claim  her,  but  did  not  do  so,  he  must  be 
considered  to  have  deserted  her.  The 
main  object  of  this  proceeding  is  to  obtain 
protection  for  the  property  of  the  wife 
agunst  any  claim  of  the  husband. 

The  Judge  Ordinabt. — So  I  conclud- 
ed. There  is  no  donbt  both  parties  are 
willing  to  live  apart,  but  that  is  no  ground 
for  my  decreeing  a  judicial  separation.  I 
must  take  time  to  consider,  as  this  is  one 
of  a  class  of  eases  that  may  become  of 
extensive  importance. 

Car.  adv.  vult. 

The  Judge  Ordinart  now  delivered 
judgment.— In  this  case,  which  was  heard 
the  other  day,  a  petition  was  presented  by 
the  wife  for  a  judicial  separation  on  the 
ground  of  "  desertion,  without  cause,  for 
two  years  and  upwards."  This  is  a  new 
ground  for  separation.  Authority  to  decree 
judicial  separation  in  cases  of  desertion 
was  not  possessed  by  the  eeclesiasUeal 
Courts ;  but  has  for  the  first  time  been 
giveu  by  the  20  &  21  Vict.  c.  85,  whieh, 
in  that  respect,  has  conferred  on  this  Court 
original  jurisdiction.  There  is  great  diffi- 
culty in  giving  a  precise  definition  of  de- 
sertion, and  eases  may  arise  in  which  it 
it  will  be  difficult  to  say  whether  ^e  facts 
proved  do  or  do  not  constitute  *'  desertion** 


within  the  mesning  of  the  statute.  With- 
out, however,  attempting  to  define  "de- 
sertion "  so  as  to  meet  all  possible  cases,  I 
think  it  clear  that  to  constitute  desotion 
by  the  husband,  it  must  be  shewn  dist 
he  has  wilfblly  absented  himself  from  the 
society  of  his  wife,  and  in  spite  of  her  wiib, 
she  not  being  a  consenting  party.  Assum- 
ing this  to  be  the  meaning  of  **  desertion," 
I  am  of  opinion  that,  on  the  facts  prored 
at  the  hearing,  in  this  case  there  has  been 
no  desertion.    From  the  evidence  of  Hn. 
Thompson  it  appears  that  she  and  her  hus- 
band were  living  at  Leeds,  that  they  went 
to  York,  and  were  there  married  without  the 
knowledge  of  her  parents ;  that  after  the 
ceremony  they  returned  to  their  respeedre 
homes,  and  that  the  marriage  was  kept 
secret  until  in  a  few  months  it  wu  dis- 
covered by  Mrs.  Thompson's  fiitiier,  who 
then  desired  her  to  go  to  her  hnsband. 
Accordingly  die  did  so.    Her  hasbsnd 
was  at  first  in  a  situation ;  that  be  lost, 
and  the  house  in  which  they  were  h'vii^ 
was,  in  consequence,  given  up.    He  then 
took  a  provision-shop,  and,  afUr  a  few 
months,  that  business  failed,  and  the  stock 
in  trade  was  sold  off.    At  his  desire  she 
went  back  to  her  father's  boose,  snd  he 
went  up  to  London  to  seek  employment. 
The  desertion  is  supposed  to  have  b^n 
at  that  time.  In  the  course  of  the  case  it 
came  out,  almost  accidentally,  that  sevosl 
letters  haid  been  written  by  him  tarn  Lon- 
don to  his  wife.   On  production  of  them, 
it  appeared  that  shortly  after  he  reached 
London  he  wrote  to  her  a  letter,  expiessiiig 
great  affection  for  her,  great  impadenee  of 
their  separation,  and  a  hope  that  befoie 
long  he  would  be  able  to  maintain  her  snd 
her  children,  and  speaking  of  his  prospects 
of  obtaining  a  situation.  Shortiy  after  this, 
it  appeared  by  her  own  evidence  that  riie 
saw  him  at  the  house  of  a  Miss  Confers, 
at  Leeds,  when  he  said  that  he  bad  not 
yet  succeeded  in  his  undertaking,  but  h« 
thought  he  should  be  suceessftiL  It  woaM 
appear  from  a  little  incident  that  occnirsd 
at  that  interview,  that  she  had  been  raUier 
cold  in  her  manner  towards  him,  and  that 
he  had  tried  to  pique  her  by  saying  tiist  he 
had  met  a  lady  in  London  who  bid  been 
very  kind  to  him,  and  had  made  him  a 
present.     He  returned  to  London,  sad 
wrote  another  letter  in  extremely  affectioa- 
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ate  tenns,  itating  that  he  hoped  soon  to 
get  a  sitnaUon,  and  that  before  long  they 
should  live  together  again.  To  that  she 
returned  no  answer.  He  then  wrote  another 
letter,  after  an  interval  of  about  a  month, 
complaining  of  the  manner  in  which  she 
treated  him  in  not  answering  Ma  letter,  and 
telling  her  that  she  was  in  duty  hound  to 
let  him  know  how  the  children  Were*  She 
left  that  also  unanswered.  He  wrote  a 
fourth  letter,  certainly  a  rather  angry  one, 
complaining  of  her  not  having  answered 
his  last  two  letters,  and  saying,  that  if  she 
did  not  write,  that  would  be  the  last  letter 
he  should  send.  She  took  no  notice  of 
that.  I  asked  her  why  she  had  left  those 
three  letters  unanswered.  She  said  she 
had  not  answered  the  last  because  it  wai 
insulting — and  certainly  some  passages  in 
it  had  better  have  been  omitted.  As 
to  the  othvr  two,  she  said  she  had  not 
the  time  to  answer  them,  ^e  was  busy 
attending  to  her  children  —  a  friToIous 
reason  for  a  wife  to  give  for  not  answering 
the  letters  of  her  husband,  yfhen  pressed 
for  a  more  satisfactory  answer,  she  said 
her  father  would  have  opposed  her  doing 
so.  And  thus  we  arrive  at  the  truth.  It 
would  seem  that  the  marriage  was  never 
approved  by  the  father,  and  when  his 
daughter  went  to  live  with  him,  he  did  not 
wish  that  she  should  have  any  further  com- 
munication with  her  husband.  I  think, 
therefore,  that  the  husband,  in  the  first 
instance,  having  absented  himself  not  wil- 
fully,  but  of  necessity  for  the  purpose  of 
obtaining  employment,  after  his  failure  at 
lioeds,  it  cannot  be  said  that  he  deserted 
hit  wife  at  that  time ;  and,  further,  the 
continuance  of  his  absence,  when  the  con- 
duct of  his  wife  is  taken  into  consideration, 
cannot  be  treated  as  desertion  within  the 
meaning  of  the  statute.  I  must,  therefore, 
dismiss  the  husband  from  the  suit. 

Judici^  separation  refused. 


Hatbimohial.  ^ 

1858.      >    cahoill  0.  cahgiu.. 
July  29.  } 

Judicial  Stpara^n'— Offer  by  Husband 
to  renew  Cohabitation  with  Wife  deserted 
for  two  Years— 20  ^  21  Ftet.  e.  85.  «s. 
16,  21,  27. 


Desertion  without  cause  for  two  years  and 
upwards  gives  a  wife  a  right  to  a  judicial 
separation  under  section  16.  of  20^  21  Viet, 
c.  85,  of  which  she  cannot  be  deprived  with- 
out her  eoneurrenee.  A  &on4  fids  offer  by 
the  husband  after  that  right  has  accrued  to 
renew  the  cohabitation  will  not  per  se  take 
away  such  right. 

Semble,  first,  such  an  o^er  would  not 
take  away  the  right  of  a  wife  to  a  ditsolu' 
tion  of  marriage  for  aduUery  coupled  with 
desertion^  without  excuse,  for  two  years  and 
upwards,  under  section  27.  Secondly,  that 
the  offer  of  a  husband  who  has  deserted  his 
wife  to  return  to  and  provide  for  her,  would 
take  away  her  right  to  have  an  order  tnade^ 
under  section  21.  for  the  protection  of  pro- 
perty acquired  by  her  shtce  the  desertion* 

This  was  a  petition,  presented  by  Mary 
Bumes  Ca^Il,  for  a  judicial  separation 
from  her  husband,  John  Cargill,  on  the 
ground  of  desertion  without  cause  for  two 
years  and  upwards. 

The  petition  was  Rled  on  the  12th  of 
May  1858.  The  citation  was  served  on 
the  husband  on  the  14th.  No  appearance 
was  entered. 

July  19.  —  The  petition  came  on  for 
hearing  on  oral  evidence,  and  was  ad- 
journed till  the  22nd  for  further  evidence. 

Dr.  Deane  and  Dr.  Middleton,  for  the 
petitioner. 

The  following  facts  were  proved  :— 
The  marriage  took  place  on  the  7th  of 
June  1848,  at  l^emouth,  the  husband 
being  a  physician.  The  parties  lived  toge- 
ther at  Newcastle-upon-Tyne  fnm  the  date 
of  the  marriage  until  the  2nd  of  December 
1 850)  when  the  husband  sent  his  wife  back 
to  her  &ther,  with  a  letter  accusing  her 
of  misconduct  (of  which  not  the  slightest 
evidence  was  given),  and  declaring  that 
he  never  would  live  with  her  again.  He 
soon  afterwards  quitted  his  house,  sold  his 
effects,  and  went  to  Australia,  -and  his 
wife  never  heard  from  or  of  him  till  March 
in  this  year,  when,  having  returned  to 
England,  he  addressed  a  letter,  'dated  the 
30th  of  March  1858,  to  her  at  her  father's 
house,  from  an  hotel  in  London,  proposing 
that  they  should  live  together  again.  The 
wife  returned  no  answer,  and  shortly  after- 
wards filed  this  petition.  The  respondeat 
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in  no  my  eontribated  to  Uie  muntenuice 
of  the  peUtioner  after  he  sent  her  back  to 
her  father. 

The  eridence  in  support  of  the  petition 
having  been  pven— 

The  Judge  Ordinakt  said — The  return 
of  the  respondent  to  this  country  and 
his  letter  to  tbe  petitioner  raise  a  very 
important  question,  vie.  whether,  snp- 
poiing  I  should  be  of  opinion  that  that 
letter  was  a  bond  fide  o&t  od  the  part  of 
tbe  husband  to  renew  cohabitation,  such 
offer  having  been  made  before  the  petition 
was  filed,  would  bar  the  petitioner  of  her 
right  to  a  judicial  separation  f  In  other 
words,  must  the  desertion  continue  down 
to  the  date  of  61ing  the  petition  7  The 
question  involves  tbe  interests  of  society 
to  a  great  extent.  A  married  woman  who 
has  been  deserted,  and  has  subsequently 
acquired  property,  may  wish  to  continue 
deserted  In  order  that  she  may  have  the 
sole  enjoyment  of  it.  It  is  very  important 
that  a  desire  to  live  separate,  almya  moeh 
to  be  deplored,  should  not  be  encouraged 
in  neh  cases. 

Cw.  ado.  vuU. 

The  Judge  Okdinaky  (after  stating  the 
facta)  now  SMd— There  is  no  doubt  that 
the  respondent  deserted  his  wife  for  two 
years  and  more,  nor  is  there  any  evidence 
of  any  cause  for  it ;  and  the  sole  question 
is,  whether  her  right  to  the  remedy,  which 
the  statute  would  otherwise  have  given, 
was  taken  away  by  his  proposal  to  live 
with  her  again.  Various  remedies  are  by 
different  sections  of  the  20  &  21  Vict.  c.  85. 
given  to  a  wife  deserted  by  her  busbuid, 
and  the  word  "  desertion  "  may  not  in  all 
places  mean  the  same  thing,  "nius,  by 
section  31,  k  is  enacted,  that  a  wife  deserted 
by  her  husband  may,  at  any  time  after  such 
desertion,  apply  to  a  magistrate  or  certain 
other  authorities  for  an  order  to  protect 
any  property  she  may  acquire  by  her  own 
lawful  industry,  and  property  which  she 
may  become  possessed  of  after  such  deser- 
tion :  "  And  such  magistrate,  &c.  if  satis- 
fied of  the  fact  of  such  desertion,  and  that 
the  wife  is  maintaining  herself  by  her  own 
industry  or  property,  may  make  and  give 
to  the  wife  an  order,"  &c.  In  that  section 
I  apprehend  that  "desertion"  means,  not 
only  that  the  husband  has  absent^  him* 


selC  but  has  left  his  wife  miprovided  for, 
and  such  desertion  must  continue  at  the 
time  of  making  the  order ;  and  a  boniJuU 
offer  of  the  husband  to  return  and  provide 
for  his  wife,  would  take  away  her  right  to 
have  such  an  order  made.  By  section  27. 
a  wife  Is  authorized  to  present  a  petition, 
praying  that  her  marriage  may  l>e  dis- 
solved, on  the  ground  that,  since  the  cele- 
bration thereof  her  husband  hat  been  goil^ 
of  adultery,  coupled  with  deeortion,  with- 
out reasonable  excuse,  fin:  two  years  and 
upwards.  I  tiiink  that  in  thia  instaoss 
the  legislature  could  never  have  intended 
that  tiie  wifb  should  be  de|HiTed  of  the 
right  to  a  divorce,  which  accrued  on  the 
expiration  of  the  two  years,  by  a  subse- 
quent offer  on  the  part  of  the  husband 
to  return  and  cohabit  with  her.  In  inch 
a  case  he  certainly  could  have  no  ri^t 
to  call  upon  her  to  return  to  cohabitation 
with  him ;  for,  by  so  doing,  she  would 
have  to  condone  the  adultery  of  which  he 
is  supposed  to  have  been  guilty.  I  con- 
sider, therefore,  that  adultery,  conpled 
with  desertion,  wiUiout  reasmable  excuse^ 
for  two  years,  is  a  eompound  offence,  giving 
a  right  to  relief  by  dissolution  of  the  mar- 
riage, no  part  of  which  could  be  blotted 
out  without  condonation  by  the  wife.  Ths 
16th  section  gives  a  minor  remedy  for 
either  part  of  the  compound  offence,  viz. 
judicial  separation  for  adultery,  or  for 
desertion  without  cause  for  two  years  and 
upwards ;  and  I  see  no  more  reason  for 
saying  that  the  husband  can  obliterate 
either,  when  separate,  without  condona- 
tion by  the  wife,  than  when  they  are  coa»> 
bined.  Either,  when  committed,  gives  the 
wife  a  right  to  {woceed,  of  which  she  cid- 
not  be  derived  withont  her  concurrence. 
This  being  my  o^nion  as  to  the  tree 
construction  of  the  statute,  it  is  nnnecet- 
sary  to  consider  the  tenns  of  the  letter 
addressed  to  her  by  her  husband,  for  tin 
purpose  of  ascertaining  whether  it  was 
written  in  good  faith  or  not.  Anuming 
that  it  was,  I  nevertheless  hold,  that  tbe 
wife  is  entided  to  the  remedy  for  whidi 
she  has  petitioned,  and  I  decree  ajndidal 
separation. 

Judicial  teparatUm  ieerttd. 
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1858.        >  PEACOCK  v.  PSACOCK. 

June  8.  ) 

Judicial  Separation  —  Condonation  — 
Practice — CosIj  of  Wife  sueeeedinp  in  a 
SuU  hy  her  for  Judicial  Separation, 

Condonation  ia  forgivenen  of  a  conjugal 
offence  on  the  full  knowledge  of  all  the  eir- 
eiim»tanees.  It  ia  not  a  question  of  law,  but 
of  faetf  depending  on  the  eiremnstaneea  of 
each  particular  eate.  When  the  ittue  of 
eendonutioi^  is  to  be  tried  before  a  jury^  it  i$ 
a  queHioB  entirely  far  their  d^ermnaiion. 

Thia  was  a  miitt  inttitiited  by  the  wifiB* 
for  a  judicial  separation,  on  the  ground  of 
adoltery. 

The  answer  of  the  husband  pleaded, 
amongst  other  pleas,  condonation. 

Dr.  Saabey,  H.  Hawkins  and  Phear, 
for  the  petitioner. 

Dr.  Pkillimore  and  H.  T.  Cole,  for  the 
respondent. 

The  iasnes  now  came  on  for  trial,  before 
the  Judge  Ordinary  and  a  common  jury, 
when  it  appeared  that,  in  the  beginning  of 
1857*  a  gal  in  the  sernee  of  Mr.  Peacock 
leffc,  in  consequence  of  her  pr^naney,  and 
that  die  afterwards  gave  birth  to  a  child, 
of  whieh  the  respondent  was  the  father. 
In  February  1857  the  petitioner  was  in- 
formed by  her  father  that  it  was  rumoured 
that  the  respondent  was  the  father  of  the 
child;  she  then  taxed  her  husband  with 
adultery,  but  he  denied  it ;  she  however 
left  her  home,  and  went  to  her  father's 
house;  but  in  a  few  days  returned,  and 
lived  with  her  husband  for  six  months,  when 
she  again  left  him,  and  never  returned. 

The  only  question  of  importance  was, 
whether  or  not  the  plea  of  condonation 
was  proved. 

The  case  for  the  petitioner  was,  that  she, 
after  first  leaving  home,  had  an  interview 
with  the  respondent,  at  his  request}  when 
she  said,  if  he  was  guilty,  and  would  say 
so,  she  would  forgive  him,  but  that  he 
strenuously  denied  his  guilt;  and  that, 
believing  be  was  innocent,  she  returned 
home  ;  but  in  the  September  following, 
being  satisfied  that  he  was  the  lather  of 
the  child,  she  finally  quitted  him. 

For  the  respondent,  it  was  said  that 
Mis.  Peacock  had  returned  hooie  with  full 


knowledge  that  he  was  the  fkther  of  the  child. 
The  evidence  on  this  point  was  conflicting. 

It  is  unnecessary  to  go  further  into  it. 

Dr.  PhiUimore  having  opened  the  case 
for  the  respondent,— 

[The  JuDOB  Ordihaet  said : — Do  you 
treat  the  question,  whether  or  not  there 
has  been  condonation,  as  a  question  of 
fact  to  be  decided  by  the  jury,  or  as  a 
question  of  law  for  the  decision  of  the 
Court,  after  the  jury  have  found  thefiacts  ?] 

Dr.  PhiUimore. — ^It  is  a  question  of  law 
arising  out  of  facts. 

[The  Judos  Obdinart. — It  is  rather 
embarrasnng;  but,  in  my  opinion,  it  is 
not  a  question  of  law,  but  purely  one  of 
fsct.  Suppose  8  wife  has  a  choice  between 
two  evils,  viz,  either  to  remain  with  her 
husband,  who  has  committed  adultery,  or 
separate  from  a  sick  child,  and  leave  it 
with  her  husband,  and  she  remains  with 
the  sick  child,  would  that  amount  to  con- 
donation ?] 

Dr.  PhiUimore. -^U  she  returns  to  her 
husband's  bed,  I  should  say  it  would.] 

[The  JuDOB  Obdinart.  —  There  you 
put  it  as  a  question  of  law,  and  not  of  fact. 
How  is  it  Uiat  Judges  of  great  eminenee 
have  said  that  Uiere  is  a  great  difference 
between  what  would  constitute  condona- 
tion of  the  adultery  of  the  husband,  and 
what  that  of  the  wifef  That  conduct 
would  be  considered  culpable  in  a  hus- 
band which  would  be  praiseworthy  in 
a  wife ;  that  forgiveness  on  the  part  of 
the  wife,  in  the  hope  of  reclaiming  her 
husband,  would  '  be  meritorious,  while 
a  similar  foiifiveness  by  the  husband  would 
be  dishonourable.  Such  passages  abound 
in  the  judgments  of  Lord  Stowell  and  Sir 
J.  Nicholl.  Therefore,  if  matrimonial  eo- 
habitadon  does  not  per  se  constitute  con- 
donation, it  would  seem  tiiat  it  is  not  a 
question  of  law.] 

Dr.  PhiUimmre. — ^In  Snow  r.  Snow  (1) 
Dr.  Loshington  says '"A  return  to  con- 
nubial intercourse  is,  primd  faeie,  a  con- 
donation of  past  adultery  and  previous 
cruelty;  liable  to  be  rebutted,  however,  in 
many  cases,  as  where  the  return  to  eon- 
nnbial  intercourse  is  compulsory,  or  where 
the  whole  of  the  adultery  committed  is  not 
known  to  the  party  aggrieved." 

(1)  2  Notes  of  Cases,  SnppL  118. 
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[The  JUDOB  Ordinabt. — That  SMini  to 
•hew  that  it  is  a  question  of  fact.] 

The  JuDOB  Ordinart,  on  samming  up 
the  case  to  the  jury,  said  : — CondonaUon 
ii' forgiveness  of  a  eonjugal  offence  with  full 
knowledge  of  all  the  tnrcumstances,  and 
is,  in  my  opinion,  a  question  of  fact  for 
the  jury,  and  not  one  of  law.  I  wish  my 
opi^on  to  be  known,  that,  if  wrong,  I  may 
he  better  instructed  by  a  higher  Court.  It 
is  for  the  Court  to  direct  the  jury  what 
will  constitute  condonation ;  Rnd  for  the 
jury  to  determine  whether,  subject  to  that 
direction,  the  circumstancea  of  the  particu- 
lar ease  amount  to  condonation.  If  a 
woman,  having  full  knowledge  that  her 
husband  has  committed  adultery,  continues 
still  to  live  with  him,  you  would  be  jus- 
tified in  inferring  that  she  had  pardoned 
the  offence.  The  question  for  your  con- 
sideration is,  did  the  petitioner  pardon  her 
husband's  adultery  7  In  order  that  yon 
may  come  to  the  conclusion  that  she  did 
so,  you  onght  to  be  satisfied  that  when 
sho  returned,  after  leaving  his  honae,  she 
had  full  knowledge  that  the  oflbnee  had 
been  committed.  There  is  no  doubt  that 
when  she  left,  in  the  first  instance,  she 
thought  that  it  had,  and  that  when  she 
returned  she  had  at  least  strong  grounds 
for  suspicion ;  but  had  she  full  knowledge  7 
— [His  Lordship  then  went  through  the 
evidence.] 

The  jury  found  all  the  issues  for  the 
petitioner. 

The  Judge  Ordinary  decreed  a  judicial 
separation. 

Dr.  Swaiejf,  for  the  petitioner,  applied 
for  costs. 

The  Judge  Ordinart.— It  is  not  neces- 
sary that  you  should  make  the  application. 
When  the  wife  proceeds  for  a  judicial  sepa- 
ration, and  it  is  granted,  she  is  entiUed  to 
her  costs  as  a  matter  of  right.  In  the 
absence  of  any  order  of  the  Court  to  the 
contrary,  they  would  follow  the  decree  for 
a  separMion  as  a  matter  of  course.  It  is 
undoubtedly  a  case  in  which  the  husband 
should  pay  eosts. 

Judicial  teparatioH  decreed. 


IfATBIHOHIAL.') 

May  10,  U.J 


OTLBS.* 


/)is«o2if(lefi  of  Marriage  —  Practice  — 
appearance  at  the  hearing  by  a  Co-retpos- 
dent  who  has  eof  aruwered — Marriage  Set. 
tlement — 20  4-  21  Vici.  e.  85.  f.  45. 

In  a  ntit  for  dietoluUon  of  marriage,  when 
the  eo-reepondeut  hat  appearedt  but  hat  fat 
in  no  aiMwer,  he  eamof,  al  the  hearing  ^ 
the  petition^  be  aUowed  to  take  aag  pert  m 
the  proeeedinge.  He  eammU  diepute  tiie  sU^ 
gatton*  of  the  petition  either  by  eroa-exo' 
mining  the  wttneuet  in  support  of  it,  or  bg 
addressing  the  Court,  nor  can  he  be  heard 
even  on  the  question  of  costs. 

In  decreeing  dissolution  of  ttiarriye, 
on  the  ground  of  the  aife^s  adultery,  the 
Court  has  no  power,  under  section  45.  0/  the 
*  20 1*  21  Viet.  e.  85,  to  alter  a  tettUmait 
made  on  the  marriage. 

This  was  a  suit  for  dissolution  of  mir* 
liage,  on  the  ground  of  the  adulteiy  of  the 

'The  respondent  did  not  appear.  The 
co-respondient  appeared,  but  put  ia  no 
answer. 

The  petition  came  on  for  hearing  (May 
10.) — The  fact  of  adultery  committed 
by  Mrs,  Norris  with  the  co-respondent 
Gyles,  who  had  been  curate  of  the  pariib 
in  wMch  the  petitioner  resided,  and  on 
intimate  terms  with  him,  was  ftilly  proved. 

Dr.  Twiss  and  Mr.  W,  H.  Cooke  ap- 
peared for  the  petitioner, — ^The  settleBent 
made  on  the  marriage  of  the  parties,  giving 
the  respondent  an  interest  in  some  real  sad 
personal  property,  was  put  in  in  order 
that  the  Court  might  make  an  order,  with 
reference  to  such  interest  for  the  benefit  ttf 
the  husband,  under  section  45.  of  the 
20&2I  Vict.  c.  85(1). 

*  Conm  Lord  Csmpbell.  C.J.,  Pollock,  C.S. 
and  the  Judge  Ordinsry. 

(1)  SectioD  45.— "In  uiy  case  ia  whidi  die 
Coart  shall  prononnca  a  aeDUnce  of  difoiM 
or  judicial  separarion  for  adulter;  of  the  wife,  if 
it  ihall  be  made  appear  to  the  Court  that  the  wk 
ia  entitled  to  any  property  either  in  potmnon 
or  reveraioo,  it  shall  oe  Uwful  for  the  CoUt, 
if  it  shall  think  proper,  to  order  snch  Mttkfteat 
«s  it  shall  thiok  reasonable  to  be  made  of  sod  jn- 
forty  or  any  part  theno^  fine  the  beaafit  of  tat 
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H»  T.  Colt  appeared  for  the  co-respon- 
dent, and  without  objection  croHs^examined 
the  witDeasea  for  the  petitioner,  and  at 
the  close  of  the  petitionw*s  case  was  about 
to  address  the  Court. 

Per  Curiam.— The  co-respondent,  not 
having  pat  in  any  answer,  has  no  right 
to  appear  at  all  at  the  hearing.  It  was 
fiom  inadvertence  he  was  allowed  to  cross- 
examine  the  petitioner's  witnesses.  He 
might  have  put  in  an  answer  and  denied 
the  all^ations  in  the  petition ;  hut  not 
having  done  aOi  he  Is  not  now  at  liberty 
to  diapnte  them. 

H»  T.  Cole.— Assnming  that  the  co-re- 
spondent, not  having  put  in  an  answer, 
may  not  now  deny  the  charge  of  adultery, 
yet,  as  the  Court  has  power,  under  sec- 
tion 34,  to  order  him  to  pay  the  costs  of 
the  suit,  he  ought  to  he  heard  on  the 
question  of  costs.  He  may  not  be  able 
to  disprove  the  charge  of  adultery,  and 
consequently  there  may  be  no  ground  for 
his  patting  In  an  answer,  althoagh  there 
may  be  drcnmstaneea  in  Uie  case  which 
would  make  it  unjust  that  be  shoald  have 
to  pay  costs. 

LoED  Cahtbsll.— We  are  all  of  opin- 
ion that  the  all^;ed  paramour  has  no  right 
to  he  hea^,  not  having  put  in  an  answer. 
Such  a  practice,  if  allowed,  would  lead  to 
great  inconvenience.  Not  only  might  he 
cross-examine  tiie  witnesses  for  the  peti- 
tioner, but  he  might  call  others,  and  so 
(diance  the  whole  aspect  of  the  case.  The 
petitioner  is  entitled  to  a  dissolution  of 
marriage,  the  adultery  having  been  esta- 
blished. With  regard  to  the  settiement, 
we  will  take  time  to  consider  what  should 
be  done. 

Dr.  Twi$$  asked  that  the  co-respondent 
ahould  be  ordered  to  pay  the  costs  of  the 
amit. 

H,  T.  Cole  asked  for  leave  to  be  heard 
on  thla  question. 

Lord  Cahpbbix.— At  present  we  are  of 
ajphaon  that  the  co-respondent  cannot  be 
haard  even  on  the  question  of  costs.  He 

innocent  party,  wd  of  the  children  of  the  mitriage, 
or  «ther  or  any  of  them." 

Maw  SaaiB^  XXVII— Psob&r. 


is  not  before  Ihe  Court  fox  any  purpose. 
If  we  see  any  reason  for  altering  that 
opinion,  we  will  give  notice.  We  think 
the  co-respondent  should  pay  the  costs ; 
—he  knew  that  Mrs.  Nraris  was  a  married 
woman. 

May  11.— Lord  Caufbell.— We  retain 
our  opinion  that  the  co-respondent,  not 
having  put  in  an  answer,  cannot  be  beard 
on  the  question  of  costs.  As  to  the  mar- 
riage settiement,  we  think  we  have  no 
authority  to  interfere  with  it  (2). 

Deeree/or  dbo<Uutitm  of  marriage, 
tnth  eosU  as  agauui  the  eo- 
retpondent. 


lbrATlUll01TIAI.t  \ 

1858.       >    cintTn  V.  euRtifl. 
June  21.  J 

Judicial  Separation— Cmeltg-^Condo- 
nation — CuHodg  of  Children— Praetiee— 
Question  at  to  Custody  of  Children  not  sub- 
ject for  separate  Hearing— Mode  of  eon* 
dnetin$  Case  where  Respondent  appears  in 
i*«r*0»— SO  ^  21  f^iet.  e.  8C.  t.  85. 

To  entitie  a  person  to  a  decree  of  judicial 
separation  on  the  ground  of  cruelty  Ike  acts 
relied  on  must  he  oj  such  a  nature  as  to  shew 
that  further  cohabitation  is  unsafe — there 
must  be  proof  of  iU-ireatment  and  bodily 
injury,  or  of  a  reasonable  apprehension  of 
such  bodily  injury. 

jfcts  of  cruelty  condoned  and  not  revived 
by  subsequent  misconduct  would  not  be  a 
legitimate  foundation  for  a  decree  of  judicial 
separatioOf  though  condonation  were  not 
pleaded. 

(2)  In  Toarle  «.  Toarle  and  another,  before  the 
full  Court,  (May  IS,  1858,)  in  decredng  distoltttion 
of  marriage,  on  the  groond  of  the  wllrt  adultery, 
the  Court  revised  to  make  any  order  aa  to  the  mar- 
riage aettlementa,  Lord  Campbell,  CJ.  tt»tiag^  that 
they  had  conaidered  the  point,  and  were  of  opinion 
that  they  had  no  power  to  alter  marriage  settle- 
ments. The  Coort  also  ref\ised  to  hear  the  connul 
of  the  co-respondent^  who  had  not  pot  in  an  answer, 
on  the  qneation  oi  oosta.  In  Gingell  n.  Gingell 
(Angnst  SI,  18£8},  C.  W.  Wood,  on  behalf  of  the 
petinoner  for  a  jodicial  separadon,  haviag  moved 
that  Uie  petition  might  be  beard  witbont  a  Jury, 
the  Jndge  Ordinary  refused  to  hear  Pritehard,  who 
was  instnictod  to  apply  for  a  jury  on  bdialf  of  the 
respondent,  on  the  ground  that  be,  not  having  put 
in  aqy  answer,  had  no  right  to  be  heard  on  the 
BppltcatfoD. 

L 

Digitized  by  GooqIc 


T4 


PROBATE  AND  MATRIMONIAL  COURTS:  [NnSaia 


Cemionati&n  it  not  i^aolmte  forgiveneut 
but  forgiveneMs  on  the  implitd  eoudUion  thoi 
the  mUeonduet  eondeiied  thall  mot  be  re- 
peated. Jfarah  and  inndthg  treatment^ 
though  unaccompanied  by  personal  nioleneet 
eonstitutes  a  breach  of  such  implied  co»ditio» 
in  a  case  of  cruelty. 

Crusty  generally  eoneists  in  a  series  of 
acts,  therefore  condonation  is  not  lightly  to 
be  presumed  from  a  continuance  of  co- 
habitation afler  one  or  even  several  acts  of 
cruelty. 

Continuance  of  cohabitation  does  not 
necessarily  constitute  coiuionation ;  it  may  be 
caused  by  the  apprehension  of  tome  evil 
tehieh  is  eontUerei  greater  than  pertonal 
ii^urjft  e.  ff,,  the  privation  of  ehUdren* 

Acts  of  violence  eommitted  under  the  in- 
fluence  of  an  acute  disorder,  tueh  at  brain 
fever,  where,  the  disorder  having  been  sub- 
dued, there  is  no  danger  of  their  recurrence^ 
would  not  be  ground  for  a  decree  of  judicial 
separation.  Aliter,  if  the  result  of  such 
disease  were  a  new  condition  of  the  bratn^ 
rendering  the  parly  liable  to  ungovernable 
fits  of  passion,  which  would  make  further 
cohabitation  dangerous. 

Quaere — whether  the  Court  for  Divorce 
in  exercising  the  power  given  it  by  section 
35.  of  20  ^  21  Fiet.  e.  85,  to  make  pro- 
vision  for  the  euttoi^,  snaintenanee  and 
edueiUiou  ^f  ehildreu,  shoiUd  act  in  ac- 
eordanee  with  the  rmlet  and  principles  by 
sehieh  the  Court  of  Chancery  it  guided  in 
tueh  eatet,  or  is  vested  with  an  absolute 
discretion. 

On  decreeing  a  judicial  separation  on  the 
ground  of  the  hutband^s  cruelly,  the  Judge 
Ordinary,  considering  that  under  the  cir- 
cumstances of  the  case,  the  children  oi^ht 
not  to  be  delivered  up  to  the  father — that  he 
had  no  power  to  vary  an  order  when  once 
made,  though  it  might  afterwards  be  desir- 
able to  do  so,  and  that  there  were  no  funds 
applicabie  to  the  mainienanee  and  education 
of  the  eJuldren,  decUnedto  mate  any  order 
under  teetion  35.  of  20  ^  21  Viel.  e.  85,  as 
to  their  custody,  maintenance  and  education; 
but  directed  that  they  should  remain  with 
their  mother  for  three  months,  in  order  that 
an  application  might  he  made  to  (Ae  Court 
of  Chancery, 

Semble — That  where  the  Court  it  asked, 
under  seetion35.  of  20  ^  21  Viet.  c.  85,  to 
make  a  provision  as  to  the  custody,  ^-c.  of 
the  children  in  its  final  decree  for  a  judicial 


teparation,  ^e.  that  question  nmstbepte 
into  ai  the  hearing  of  Ae  suit,  and  eemM 
he  made  the  tubjeet  of  a  Mparote  Amtm;. 

Where  the  retpendeni  nadiidi  kk  «m 
case,  the  most  convenient  course  it,  that  ht 
should  at  once  call  his  witnesses  tnfAont 
making  an  opening  speech,  then  give  his 
evidence,  and  reserve  any  eomnmis  fm  tki 
ease  for  his  summing  up. 

This  was  a  suit  for  a  judicial  aepantioii, 
instituted  by  Frances  Henrietta  Cuttii 
against  her  husband  John  Geo^  Cock' 
bum  Curtis,  on  the  ground  of  cruel^. 

The  petition  stated  that,  on  the  Uth 
of  June  1846  the  petitioner,  a  spinster, 
aged  twenty-two,  ibarried  the  mfoaAeat, 
ft  bachelor,  aged  thirty ;  that  the  pedtiona 
lived  and  cohabited  widi  the  reqxxideDt 
from  the  date  the  marriage  till  UatA 
1849  at  16,  Charing  Cross, — from  Hsr^ 
1849  till  NoTember  1849  at  Alpha  Rosd, 
St.  John's  Wood, — Irom  November  1849 
till  June  1851  at  Blenheim  Terrace,  SL 
John's  Wood— that  in  June  1851  the  peli> 
tioner  went  to  New  York  with  the  respm- 
dent.  and  that  from  July  1851  till  Jiuie 
1852  she  lived  and  cohabited  with  kia 
at  different  places  in  the  State  of  New 
York;  that  there  had  been  israe  of 
the  marriage  five  ehildran,  of  whom  two 
were  dead,  viz.,  Txanoetf  bora  on  the  lOdt 
of  April  1847.  died  on  the  2nd  of  Marefa 
1849  ;  Mary,  born  on  the  Slst  of  Mj 
1848  ;  John,  bom  on  the  25th  of  Decem- 
ber 1849  ;  Julia,  bom  on  the  4th  of  Jdm 
1851,  died  on  the  SOth  of  August  1851; 
and  Frances  Adelaide  Maxia,  bom  on  lbs 
19th  of  June  1852.  That  the  respondeat 
treated  with  cruelty,  and  assaolted,  best, 
and  used  personal  violence  to  the  petitioner 
whilst  they  were  residing  at  16,  Chsring 
Cross— at  8,  Blenheim  Terrace— and  ia 
the  State  of  New  York. 

The  answer  of  the  respondent  denied  die 
emelty  alleged. 

May  18. — ^The  eanae  eame  on  for  bea^ 

ittg  before  the  Judge  Ordinary,  and  oeca- 
pied  that  and  the  four  following  days-  The 
evidence  was  taken  orally,  and  coBwale^ 
of  that  of  tbe  petitioner,  the  respondent 
and  other  witnesses.  The  material  facO 
of  the  case  are  fully  sUted  in  the  judg- 
ment. 

Forsyth  and  Mundell,  for  the  petitioner. 
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The  zwpondent  appeared  in  persra  and 
eondoeted  hu  own  caie. 

May  19.— Evidence  of  the  ilUtreatment 
ci  the  ehildien  hy  the  reipondent  having 
been  tendered  widi  a  view  to  obtaining  an 
order  under  aeetion  S5.  that  Mn.  Curtis 
ihonld  iuive  tiie  ettetody  of  them  in  the 
event  of  the  Court  decreeing  a  jadieial 
separation,  was  withdrawn,  at  the  su^es* 
tion  of  the  Judge  Ordinary,  who  ruled 
that  the  question  as  to  the  custody  of  the 
children  should  be  reserved  fot  a  separate 
hearing;  but — 

May  20. — The  Jddoe  Ordinart  swd — 
Upon  consideration,  I  think  any  evidence 
bearing  on  the  question  as  to  the  custody 
of  the  children  should  be  given  now.  By 
section  80.  of  the  30  &  21  Viet.  e.  8S,  any 
prondon  I  might  think  right  to  make  as 
to  the  children  must  be  embodied  in  the 
decree  for  a  judicial  separation.  I  have 
only  power  to  make  one  decree ;  and  it  is 
therefore  very  doubtfiil  whether  I  have 
the  power  to  make  each  question  the  sub- 
ject of  a  separate  hearing,  though  it  might 
have  been  more  convenient  to  do  so. 

At  the  close  of  the  petitioner's  case,  the 
respondent  having  stated  that  he  should 
call  witnesses  and  give  evidence  himself— 
The  Jvwiz  Ordinary  said — It  has  been 
held,  by  the  Court  of  Queen's  Bench,  that 
a  party  to  a  suit,  where  he  conducts  his 
own  ease,  may  address  the  jury,  and  after- 
wards give  evidence  in  support  of  his 
cose— Co6&e«  v.  Hudton  (1).  I  think  the 
most  convenient  course  to  adopt  will  be, 
that  the  respondent  should  not  make  any 
opening  statement,  but  at  once  call  his 
witnesses,  then  give  his  evidence,  and 
reserve  any  remarks  for  his  summing  up. 
Thia  course  was  adopted. 

Cur,  adv,  milt. 

The  Judge  Ordihart  now  delivered 
judgment. — This  was  a  petition  presented 
to  &e  Court,  by  Frances  Henrietta  Cur- 
tis, praying  a  judicial  separation  from  her 
husband,  John  Geoi^e  Cockbum  Curtis, 
on  the  ground  of  cruelty.  The  respon- 
dent denied  tiie  facts  all^d  in  the  pe- 
tition. The  marriage  between  the  par- 
ties was  solemnized  in  1846,  and  they  had 
issue  five  children,  of  whom  three  are 

(1)  S2  Lsw  J.  Rep.  (K.B.}  Q.B.  11. 


still  living,  now  of  the  respective  ages  of 
nine,  eight,  and  five  years.  Before  the 
ease  could  be  heard,  the  petitioner  applied 
for  an  interim  order  as  to  the  custody  of 
the  children,  and  by  consent  it  was  arrang- 
ed tiiat  the  two  elder  children  should 
rem^n  at  a  school,  where  they  had  been 
previously  placed  by  her,  and  that  the 
youngest  should  remain  with  her  until  the 
petition  was  disposed  of — see  Curtis  v. 
Curtis,  supra,  16. 

The  case,  in  statement  and  evidence, 
occupied  the  attention  of  the  Court  on  the 
I8th  and  four  following  days  of  Inst  month, 
and  I  have  since  bestowed  upon  it  much 
anxious  consideration,  on  account  of  the 
great  importance  of  the  subject  generally, 
and  the  peculiar  circumstances  disclosed  in 
the  individual  case.  Some  of  the  most 
learned  Judges  who  have  presided  in  eccle- 
liastical  courts  have  defined  attempting 
to  give  a  strict  legal  definition  of  cruelty  ; 
but  in  several  cases  the  rules  by  which  a 
Court  should  be  governed  in  deciding  on 
such  a  question  have  been  stated,  and  the 
leading  cases  on  the  subject  are  collected  in 
the  judgment  of  the  Dean  of  the  Arches 
in  the  case  of  Westmealb  v.  iVestmeath{2), 
At  page  70  he  says,  "  In  the  case  of  Evan* 
V.  Evans,  Lord  StoweU  said,  *What  is 
cruelty  ?  In  the  present  case  it  is  hardly 
necessary  to  define  it,  because  the  facts 
here  complained  of  are  such  as  to  fall  within 
the  most  restricted  definition  of  cruelty. 
I  shall,  therefor^  decline  laying  down  a 
direct  definition.  The  canaes  must  be 
grave  and  weighty,  and  such  as  shew  an 
absolute  impossibility  that  the  duties  of  a 
married  life  can  be  discharged.  In  a  state 
of  personal  danger  no  duties  can  be  dis- 
charged, for  the  duties  of  self-preservation 
must  take  place  before  the  duties  of  mar- 
riage.' Further  on  he  says,  'Proof  must 
be  given  of  a  reasonable  apprehension  of 
bodily  hurt.  I  say  an  apprehension,  be- 
cause, assuredly,  the  Court  is  not  to  wait 
till  the  hurt  is  actually  done;  but  the 
apprehension  must  be  reasonable,  not  aris- 
ing merely  from  diseased  sensibility  of 
mind.'  So  in  Harris  v.  Harris, — *  There 
must  be  something  that  renders  cohabita- 
tion unsafe,  or  is  likely  to  be  attended 
with  injury  to  the  person,  or  to  the  health 
of  the  party.    Words  of  menace  may  war- 

(2)  S  Hsg.  Ee.  Sop.  1. 
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rant  the  Court  to  interpote  and  prevent 
the  actual  miichief ;  but  when  fuch  vio- 
lence of  language  is  accompanied  by  blows, 
it  is  a  more  a^ravated  case.'  Agtdn,  in 
Waring  v.  fFariay,— '  The  usual  principles 
require  that  audi  coniptfunts  should  be 
aupported  by  proofs  of  violence  and  ill- 
treatment,  enduigering,  or,  at  least  threat- 
ening the  life,  or  person,  or  health  of  the 
complaiDant.'  The  same  doctrine  it  held 
in  the  case  of  Holdem  t.  HoMra,— *  The 
Court  has  to  dedde  whetfier  the  conduct 
of  the  husband  amounts  to  that  stevUia 
which  anthoriies  a  separation.  On  this 
point  the  Court  has  had  frequent  oceauon 
to  observe  that  everything  is,  in  legal  con- 
struction, aenitiat  which  tends  to  bodily 
barm,  and  in  that  manner  renders  cohabita- 
tion nnsafe.  Wherever  there  is  a  tendency 
only  to  bodily  mischief,  it  is  a  peril  from 
which  the  wife  must  be  protected.  It  is 
not  necessary  to  inquire  from  what  motive 
such  treatment  prooseds ;  it  may  be  from 
turbident  passion,  or  sometimes  from 
causes  which  are  not  beonaistent  with 
affection.  If  bitter  waters  are  flowing  it 
is  not  necessary  to  inquire  from  what 
source  they  spring.  If  the  passions  of  the 
husband  are  so  much  out  of  his  own  eon- 
troul,  as  that  it  is  inconsistent  with  the 
personal  safety  of  the  wife  to  continue  in 
his  society,  it  is  immaterial  horn  what 
provocation  such  violence  originated.'  " 

The  first  question  to  be  determined, 
then,  is,  whether  the  respondent  is  proved 
to  have  been  guilty  of  acts  constituting 
cruelty,  judging  of  the  question  by  those 
rules.  In  order  to  do  that  it  is  necessary 
to  exanune  with  oue  the  evidence  given 
in  the  cause,  and  to  make  allowance  for 
the  exaggerations  which  may  be  expected 
in  the  accounts  given  by  parties  whose 
feelings  are  much  interested  and  excited, 
more  especially  when  they  are  deposing  to 
transactions  which  occurred  several  years 
ago.  The  necessity  for  caution,  if  not 
suspicion,  on  such  occasions,  was  pointed 
out  by  Lord  Stowell,  in  Oliver  v.  Oliver 
(8)  and  D'4s^ilar  v.  D'Jguilar  (4).  It 
appeared  in  evidence  that  the  marriage  of 
these  parties  took  place  in  1846,  not  with 
the  approbation,  but  with  the  reluctant 
IHsent  of  the  lady's  parents,  who  eonndered 

(3)  1  CoiuUt.  R«p.  864. 

(4)  lUsg.£i;,8Hp.783 


that  his  station  in  life  waa  benea^i  hot; 
and  I  fear  that  to  that  feeling  and  the 
want  of  cordiality  between  the  hnsbsnd 
and  the  parents  of  the  bride,  a  good  deal 
of  what  followed  may  be  ascribed.  On 
the  eve  of  the  marriage,  when  the  paztiei 
met  to  execute  a  settlement  whidk  bai 
been  prepared,  diflbrenoes  arose,  and  anm- 
fiiendly  discnsai«i  lasted  from  ten  atu^ 
till  two  in  the  morning ;  andherewehavs 
at  once  an  instance  of  die  impeifeeUeB  of 
memory  aa  to  the  transactions  m  wUA 
parties  are  engaged  under  excited  feelii^ 
Several  alterations  were,  during  this  dU- 
cussion,  made  in  the  aettiement.  Mr. 
Flood,  the  petitioner's  father,  stated  in  hii 
evidence  before  this  Court,  that  they  wen 
made  at  the  instance  of  his  intended  son- 
in-law,  who  had  refbaed  to  execute  the 
deed  until  they  were  made.  In  this  he 
was  direetiy  contradicted  by  his  own  loli- 
citor  and  the  cleric  of  Mr.  Cnrtis's  scdidtor, 
who  attended  on  that  oecaaion ;  and  Ik 
nature  of  the  alterations  induee  me  to  dusk 
that  their  aUtement  is  coneeL  Soon  sAv 
the  marriage,  vis.,  in  July  1846,  the  parties 
went  to  reside  in  lodgings  in  the  hoaw 
of  Mrs.  Carbenry,  16,  Charing  Cross,  sod 
remained  there  till  the  spring  of  1849,  and 
there  two  children  were  bom,  Frances  on 
the  10th  of  April  1847,  and  Mary  on  the 
Slst  of  July  1848. 

The  petitioner,  in  her  affidarit  filed 
with  her  petition,  deposed  that,  doling 
their  residence  at  Charing  Cross,  her  fans- 
band  treated  her  with  emelty,  and  as- 
saulted, beat,  and  used  personal  vktkaGe 
towards  her.  Being  croaa-exandBsd  hf 
him  before  this  Court,  she  stated  that  Oe 
assault  and  beating  mentioned  in  tiis  peti- 
tion was  pushing  her  out  of  a  room,  aal 
that  before  she  would  swear  to  the  afida- 
vit  she  inquired  whether  that  was  assanlt* 
ing  and  beating.  She  was  told,  correctly, 
that  it  amounted  in  law  to  assault  and 
battery,  but  she  should  have  been  told  at 
the  same  time  that  the  Court  would  pro- 
bably be  misled  by  such  a  description  d 
it.  When  examined  before  the  Court  other 
matters  were  stated  aa  instances  of  emelty, 
«.  g.,  that  he  would  not  allow  his  first  diild 
to  be  baptiaed^^  refusal  whidi  he  ascribed 
to  hia  opinion  that  in&nt  baptism  wu 
wrong ;  and,  however  erroneous  his  vie* 
of  the  Bub|ect,  such  conduct  euasi  be 
deemed  an  ustance  of  cztwlty;  tha^*^ 
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the  child  was  dying  be  would  not  have 
medical  advice,  which  was  not  tnie,  but 
when  it  came  to  be  sifted  amounted  to  no 
more  than  this,  that  having  consulted  one 
physician  of  eminence,  who  sud  that 
nothing  could  be  done  for  the  child,  he 
declined  having  another.  To  these  another 
witness  (Mary  Oally)  added  two  other 
chai^  of  cruelty:  one,  that  when  the 
child  above  mentioned  died,  she  made 
•ome  tea  for  Hn.  Cnrtii,  which  her  hus- 
band would  not  give  to  her,  because  he 
was  then  praying  with  her;  the  other,  that 
after  the  birth  of  the  first  child  Mrs.  Curtis 
was  suffering  severely  from  a  bad  breast, 
and  he  would  not  allow  her  medical  advice. 
The  former  is  simply  ridiculous  as  the 
foundation  of  a  charge  of  cruelty ;  the 
latter  must  have  been  stated  by  mistake, 
for  Mrs.  Curtis  never  mentioned  it  at  all, 
and  until  after  the  second  child  was  bom 
the  was  always,  when  she  wished  it,  at- 
tended by  Dr.  Tweedale,  an  intimate 
inend  of  the  husband.  But  Mrs.  Curtis 
deposed  also  to  another  transaction  of  a 
very  diflforent  character,  viz.,  that  during 
an  angry  a^uroent  on  some  religious  or 
political  su^ect  her  husband  spat  in  her 
face.  This  disgusting  insult  has  been  fre- 
quently treated,  and  very  properly  so,  as 
an  act  of  cruelty ;  but  Mr.  Curtis's  denial 
was  as  positive  as  his  wife's  assertion,  and 
as  she  never  mentioned  it  at  the  time,  nor, 
indeed,  until  the  present  proceedii^  were 
about  to  be  commenced,  I  cannot  but  hope 
that  something  of  a  less  aggravated  chaiae> 
ter  took  place,  which,  contemplatad  by  her 
now  at  titis  dbtance  of  time,  and  with  her 
imi^^ation  excited  by  other  grievances, 
leads  her  to  suppose  that  he  really  then 
insulted  her  as  she  has  sworn.  But  which- 
ever may  be  the  true  state  of  tiie  facta, 
what  was  said  by  the  Judge  of  the  Consis- 
tory Court,  in  Wufmeath  v.  Westmeath,  is 
applicable  to  this  part  of  the  case — "A 
naturd.  test  of  injuries  of  this  kind  is  the 
sense  in  which  they  are  received  ;  if  they 
are  not  resented  as  injuries  at  the  time  a 
state  of  things  intervenes  which  either 
detracts  from  the  weight  of  particular  evi- 
dence when  brought  forward  at  a  subse- 
quent period,  or  mfty  introduce  quite 
another  view  of  the  idative  situation  of 
the  parties." 

It  is  needless,  then,  to  pursue  this  part 
of  the  inquiry  further,  for  if  the  act  was 


committed  as  alleged,  the  continued  co« 
habitation  of  the  parties  afterwards,  as 
proved  before  me,  would  induce  me  to  de- 
cline acting  upon  it  as  a  ground  for  decree- 
ing judicial  separation.  But  to  pursue  the 
history  of  this  unhappy  couple.  In  March 
1849  they  removed  ^om  Charing  Cross  to 
Mr.  Flood's  house,  in  Alpha  Road,  and 
nmained  there  till  November  in  the  same 
year,  living  during  all  that  time  in  perfect 
harmony.  After  that  tiiey  took  apartments 
in  Blenheim  Toraee,  Regent's  Park. 
There  their  dissensions  were  renewed  and 
increased.  Mr.  Curtis  objected  to  his  wife 
going  to  parties,  even  at  her  father's  house. 
He  imagined  that  he  was  considered  and 
treated  by  her  family  as  her  inferior,  and 
she  admitted  that  at  ber  father's  house 
"  engineering  rubbish  "  was  oft«n  talked  of 
(Mr.  Curtis  being  by  profession  a  dvil 
engineer),  although  she  sud  it  was  not 
done  offensively ;  and  on  one  occasion, 
when  irritated  by  a  dupute,  she  told  him 
that  the  only  compensation  he  oould  make 
to  her  for  having  induced  her  to  marry  him 
was  to  die.  He  became  jealous,  and  ac- 
cused her  of  infidelity  (for  which  there  was 
no  foundation  whatever),  and  called  her 
by  opprobrious  names,  and  she,  in  return, 
provoked  by  such  treatment,  in  some  dis- 
cussion about  the  children,  said  "per- 
chance they  were  not  his,  but  had  each  a 
different  father,"  whereupon  he  beat  her, 
or,  as  he  said,  "  boxed  her  ears." 

In  November  1850  Mr.  Curtis  had  a 
severe  Mtack  of  brain  fever,  became  deli- 
rious and  was  placed  under  restraint  for 
some  weeks.  .Mter  that  he  talked  of  going 
to  Australia,  and  wished  Ms  wife  to  accom- 
pany him,  and,  on  her  refusal,  according 
to  her  account,  became  violent,  and  on 
more  than  one  occasion  beat  her  with  hb 
closed  fists. 

And  here  I  must  refor  to  some  of  tiie 
evidence. 

Mrs.  Curtis  stated  that  on  one  occasion, 
in  February  or  March  1850,  whilst  she  and 
the  respondent  were  in  the  sitting-room 
down-stairs,  one  of  the  children  up-stairs 
cried ;  that  she  went  up-stairs  to  try  and 
padfy  it ;  that  the  respondent  followed  her 
up-stairs ;  that  they  both  came  down-stain, 
when  high  words  enioed,  and  the  respon- 
dent struck  her  with  his  flst  five  or  six 
times  on  the  head,  whilst  she  had  the 
baby  in  her  arms.   On  another  occasion, 


Digilized  by 


78 


PROBATE  AND  UATRIUONIAL  CODRTS:  CVtwSsuii 


about  Septeinber  1860»  Mr*.  Cvrtia  stated 
diat  tbe  baby  cried  in  the  night ;  that  the 
refpondent  Mid  he  would  duh  the  child's 
hraina  out  against  hen ;  that  he  turned 
her  out  of  the  room,  and  bit  her  on  the 
shoulder.  Mr.  Curtis  did  not  deny  that 
he  committed  this  last  act  of  riolenee,  but 
excused  himself  on  the  ground  that  at  that 
time  he  was  suffering  from  brain  fever, 
and  there  is  no  doubt  that  was  the  ease, 
and  it  is,  therefbie,  not  the  most  serious 
part  of  the  case. 

We  now  come  to  the  period  when  Hr. 
Curtis  wished  his  wife  to  go  with  him  to 
Australia.  In  reference  to  this,  Mrs.  Cur- 
tis's  evidence  was  this:—"  In  the  spring 
of  1851  Mr.  Curtis  was  anxious  to  go  to 
Australia.  I  did  not  wish  to  go.  Ho 
cnned  me,  and  threatened  that  if  I  con- 
tinued disobedient,  it  would  end  by  his 
killing  me.  He  said  if  I  would  not  go,  he 
would  take  the  children  without  me.  He 
often  charged  me  with  infidelity.  In  Febru- 
ary 1851  the  boy  was  ill,  I  wished  to  take 
him  to  a  medical  man,  he  objected,  and 
said  I  wished  to  act  improperly.  High 
words  ensued :  he  struck  me  on  the  fiwe 
and  head  several  times.  About  a  month 
afterwards,  when  I  was  near  my  confine- 
ment, whilst  the  baby  was  in  my  arms,  he 
struck  me  with  his  fist.  He  ordered  me  to 
sit 'in  a  particular  chair  without  moving. 
I  began  to  play  with  the  baby,  and  he 
struck  me  again.  My  mother,  Mrs.  Flood, 
came  in,  I  called  out  *  Save  me,  mamma, 
he  is  going  to  kill  me.* "  Mrs.  Curtis's 
evidence  is  partly  confirmed  by  that  of 
Mrs.  Flood,  although  she  did  not  see  the 
blow  struck.  She  stated  that  in  the  spring 
of  1851,  not  long  before  the  birth  of  the 
faurth  diildfShe  ^ledat  Blenheim  Tnrace, 
and  that  when  she  went  into  the  room  she 
found  the  petitioner  in  tears,  her  face  red 
and  swollen,  and  that  she  exclaimed  imme- 
diately, "  Oh,  mother,  save  me,  or  he  will 
kill  me;**  that  the  respondent  was  standing 
over  her,  looking  exceedingly  savage ;  that 
she  asked  hira  what  was  the  reason  of  such 
conduct,  and  was  told  not  to  interfere  with 
his  affairs.  Mrs.  Curtis  also  stated  that 
in  April  or  May  1851  there  was  another 
dispute  about  going  to  Australia,  and  the 
respondent  struck  her  on  the  month  and 
mtule  it  bleed,  that  he  also  struck  her  three 
or  four  times  on  the  head.  Again,  in  the 
spring  of  1851,  Mrs.  Curtis  stated  tiiatshe 


wished  to  go  to  a  party  at  ber  motiier's 
house ;  that  the  respondent  said  she  wss  to 

go  at  her  peril,  and  stmck  ber  on  the  &ce 
with  his  open  hand ;  that  Mary  Gaily,  a  ser- 
vant of  Mrs.  Flood*s,  came  in  to  tiie  room, 
when  the  respondent's  manner  changed. 
This  evidence  is  confirmed  by  that  of  the 
witness  Mary  Gaily,  the  witness  upon 
whose  evidence  as  to  the  occurrmces  at 
Charing  Cross  I  have  already  comment- 
ed. As  to  this  part  of  the  case  also,  I 
tbink  a  little  allowance  must  be  made  in 
considering  her  evidence,  as  she  is  evi- 
dently a  pawn  whose  feeUngs  are  8troB|^y 
enlisted  on  one  ^de.  She  was  in  the  ser- 
vice of  Mrs.  Flood,  and  was  sent  in  the 
spring  of  1851  with  a  message  about  a 
party  at  Mr.  Flood's.  Her  account  is  as 
follows :— "  In  the  spring  of  1851 1  was  di- 
rected to  deliver  a  message  to  Mrs.  Curtis. 
I  went  up-stairs.  I  heard  high  words  be- 
tween Mr.  and  Mrs.  Curtis,  and  went  into 
a  bed-room  adjoining  the  one  in  which 
they  were  ;  there  was  a  door  between  the 
two  rooms.  I  heard  him  say  if  ahe  did  not 
consent  to  go  abroad  with  him  he  woold 
murder  her.  Iheardhimsteikeher;  Bfrs. 
Curtis  sud  *  Oh  I'  I  went  into  the  room 
without  knocking.  They  were  both  utting 
on  the  sofa.  Mr.  Curtis  received  me  with 
the  greatest  kindness ;  I  saw  a  mark  on 
Mrs.  Curtis's  cheek,  ber  face  was  smother- 
ed with  tears.  I  went  down-stairs  and 
opened  the  front  door  and  slammed  it,  ssd 
then  returned  into  the  bed-room.  1  heard 
Mr.  Curtis  say,  '  Madam,  if  you  leave  the 
house,  and  go  to  your  fotber's  party,  I 
will  murder  you.' " 

In  two  of  these  instances  Mrs.  Curtis's 
evidence  is  confirmed  by  that  of  Mrs.  Flood 
and  Mary  Gaily,  and  I  cannot  doubt  that  on 
both  of  the  occasions  the  respondent  struck 
the  petitioner.  Mrs.  Curtis  also  stated  that 
on  the  4th  of  June  1851  her  daughter  Jnlia 
was  bom.  Mr.  Curtis  came  into  the  bed- 
room and  discussed  going  to  Australia. 
He  read  from  the  Bible  God's  judgment 
against  sinners,  and  repeatedly  urged  going 
to  Australia.  Emily  Hale,  who  was  in 
Mrs.  Curtis's  service  at  Blenheim  Terrace, 
confirms  this  statement  of  Mrs.  Curtat. 
Again,  on  the  4th  of  July  1851,  Mrs. 
Curtis  said — Mr.  Curtis  came  to  me  and 
said,  that  my  fether  intended  to  take  pro- 
ceedings to  prevent  my  taking  my  eluIdieB 
to  AuatnUia.  He  became  vio^t—pubed 
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me  about  the  room.  He  prassed  my  throat 
with  his  hands,  calling  me  bad  names.  Ha 
told  me  to  go  to  my  father's ;  he  pushed 
me  to  go  down-stairs,  called  me  an  aban- 
doned woman.  I  found  Mary  Gaily  out- 
side ;  she  took  me  in  a  cab  to  my  father's. 
This  is  confirmed  by  the  cTidence  of  Mary 
Gaily,  who  says — "  I  was  sent  to  Blen- 
heim Terrace  with  a  letter ;  I  heard  a  noiae 
up-Btairs;  I  heard  Mr.  Curtis  aay  'Devil, 
go.*  Mra.  Curtis  rushed  out  of  ute  house, 
I  followed  her,  and  found  her  leaning 
against  the  railing  at  the  comer  of  the 
street;  her  bonnet  was  very  much  bent; 
•he  was  bewildered ;  I  took  her  in  a  cab 
to  her  father's  house." 

Upon  this  part  of  the  case  it  is  hardly 
necessary  to  observe  that,  if  Mr.  Curtis 
found  that  he  did  not  succeed  in  his  pro- 
fession in  Englandi  and  wished  to  remove 
with  his  family  to  Australia  in  hopes  of 
improving  his  condition,  he  had  a  perfect 
right  to  do  BO,  and  no  imputation  on  hit 
conduct  would  arise  out  of  such  a  resolu- 
tion ;  but  if  he  sought  to  put  an  end  to  hit 
wife's  objections  and  to  obtain  her  acqui- 
escence  in  his  views  by  violence,  and  by 
threats  and  blows,  he  did  that  which  was 
utterly  inexcusable,  and  which  shewed  him 
to  be  unfit  to  claim  the  society  of  his  wife. 
Mr.  Curtis's  own  account  of  these  alleged 
acts  is  this: — "  I  may  briefly  state  that  I 
did  not,  I  firmly  believe  I  did  not,  beat 
and  assault  Mrs.  Curtis  in  the  manner 
Btated  by  those  witnesses  yesterday.  I 
carefully  went  over  the  different  periods 
and  I  certainly  cannot  recollect.  The 
only  occasion  I  can  call  to  mind  was  that 
of  boxing  her  can  when  Mn.  Flood  came 
in," — ^whidi  ia  certainly  too  feeble  a  denial 
to  induce  me  to  diwredit  the  positive  testi- 
mony of  the  other  witnesses. 

While  these  disputes  about  going  to 
Australia  were  going  on,  Mr.  Flood  ex- 
pressed an  intention  of  making  the  chil- 
dren wards  in  Chancery,  to  prevent  their 
being  removed  from  this  country,  and  on 
the  3rd  or  4th  of  July  Mary  Gaily  (the 
witness)  removed  the  two  eldest  children 
from  Mr.  Curda's  lodgings  without  his 
knowledge.  They  were  afterwards  taken 
back  by  Ur.  Flood's  order,  and  on  the 
next  day  were  removed  by  Mr.  Curtis  to 
hia  mother's,  and  he  then  resolved  upon 
going  to  America  and  taking  them  with 
him.    It  appears  that  he  had  some  appre- 


hension that  it  was  Mr.  Flood's  intention 
to  endeavour  to  get  him  placed  in  a  lunatic 
asylum ;  and  his  wife  then  said  that  if  he 
was  so  shut  up,  she  would  remain  with  him, 
and,  at  his  desire,  confirmed  this  with  an 
oath.  Mr.  Curtis,  in  pursuance  of  his 
plan  of  going  to  America,  went  down  to 
Liverpool  next  day,  accompanied  by  hit 
mother,  bia  wife  and  ehildren,  and  on  the 
ibllowing  day  faei,  with  his  wifSe  and  chil- 
dren, embarked  for  America.  Having 
carefully  examined  the  evidence  afllecting 
this  part  of  the  case,  I  have  come  to  the 
conclusion  that  his  wife  was  most  unwill- 
ing to  leave  England  with  her  husband, 
and  was  only  induced  to  do  so  by  the 
apprehension  of  having  her  children  taken 
from  her  and  removed  to  a  foreign  land. 
Condonation  was  not  pleaded  by  the  re- 
spondent in  answer  to  the  petition ;  but  if 
the  evidence  established  a  plain  case  of 
condonation,  the  Court  would  probably 
take  notice  of  it,  although  not  pleaded, 
for  acts  condoned  and  not  revived  by  sub- 
sequent misconduct  could  not  be  consi- 
dered by  the  Court  as  a  legitimate  founda- 
tion for  a  decree  of  judicial  separation, 

fiut  there  are  one  or  two  points  con- 
nected with  the  doctrine  of  condonation 
in  general,  and  especially  with  reference 
to  cases  of  alleged  cruelty,  which  it  may 
be  proper  to  notice.  I  quite  concur  in 
the  opinion  expressed  by  Lord  Stowell 
in  D  Aguilar  v.  D*Aguilar  : — "All  con- 
donations by  operation  of  law  are  ex- 
pressly or  impliedly  conditional,  for  the 
effect  is  taken  off  by  repetition  of  miscon- 
duct. Condonation  is  not  an  absolute  and 
nttc<mditional  forgiveneu.'*  It  hat  also 
been  well  observeid  by  Sir  J.  Kicholl,  in 
Wulmeaih  v.  Weitmeatht  that  the  emelty 
which  has  been  recognized  as  a  sufficient 
groun  d  for  divorce  a  metud  et  t  Wo  must,  with 
few  exceptions,  consist  of  a  series  of  acta ; 
therefore,  condonation  is  not  lightly  to  be 
presumed  from  a  continuance  of  cohabita- 
tation  after  one  or  several  acts  of  cruelty. 
Again,  such  continuance  may  be  obtained 
by  the  apprehension  of  some  evil  whieh 
is  considered  greater  than  the  peril  of  per- 
sonal injury,  e.g.,  the  privation  of  children 
and  their  removal  to  a  foreign  land  under 
the  unrestricted  eontronl  of  a  harsh  and 
excitable  father.  Had  it  been  necessary 
to  determine  the  point  in  this  case,  but 
subsequent  events  render  it  unnecessary. 
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I  ibould  have  hentat«d  long  ere  I  should 
hftve  found  u  a  fact,  or  laid  down  as 
matter  of  law,  that  the  wife,  by  accompany- 
ing  her  husband  to  America,  had  condoned 
all  the  acts  of  cruelty  which  she  now  im- 
putes to  him.    No  act  of  cruelty  was  im- 

Suted  to  Mr.  Curtis  during  the  voyage  to 
few  York,  but  the  wife  alleged,  and  the 
husband  denied,  that  he  smick  her  on  the 
evening  of  their  arrival.  .They  changed 
thdr  lodgings  once  or  twice,  and  in  the 
month  of  August  were  lodging  in  Hod- 
son's  Place,  New  York,  when  Mr.  Flood 
arrived  from  England.  Mrs.  Curtis  stated 
that  on  several  occasions  about  that  time 
he  was  very  violent,  and  pushed  her  about 
the  room,  but  she  did  not  speak  positively 
to  blows,  and  did  not  complain  of  any  to 
her  fiither.  Mr.  Flood  made  some  offer 
to  Mr.  Curtis  to  induce  him  to  return  to 
Engluid;  bat  he  refused  to  do  so,  and 
Mr.  Flood  returned  in  the  month  of  No- 
vember. It  appeared  that  at  that  time 
Mr.  Curtis  apprehended  that  it  was  Mr. 
Flood's  intention  to  get  him  placed  in  a 
Innatie  aqrlum  if  he  returned  to  England, 
and,  because  he  would  not  promise  not  to 
do  so,  Mr.  Curtis  refused  to  return.  In 
the  month  of  March  1852  Mrs.  Curtis  wrote 
to  her  mother,  giving  an  account  of  the 
manner  in  which  she  was  tiien  living,  and 
that  letter  was  produced  at  the  desire  of 
Mr.  Curtis,  and  by  him  given  in  evidence. 
—[His  Lordship  here  read  a  great  part  of 
tiw  letter,  the  substance  of  which  follows  :] 
— "My  own  dearest  mother,— I  write  to 
yon  only  this  time  as  I  have  tilings  to  say 
to  yon  which  I  could  not  say  to  papa,  and 
tiierefore  you  most  look  upon  it  t£at  this 
letter  is  to  you  privately ;  besides  I  am  so 
dreadfully  low  spirited  to-day  and  so  con- 
fused, perplexed  and  8tupified,thatl  hardly 
know  what  I  am  doing  or  what  I  had  better 
do.  I  know  your  advice  before  I  ask  it; 
but  I  do  not  dare  to  do  it.  I  am  afr«d 
of  the  reproaches  of  my  own  conscience 
afterwards.  First  of  all,  your  guess  as 
regards  myself  is  only  too  true.  I  am  afraid 
I  shall  be  likely  to  have  another  baby  this 
next  summer.  You  see,  dearest  mother, 
it  ia  having  this  in  prospect  which  makes 
me  so  dre^ully  anxious  about  my  other 
children  ;  if  it  were  not  for  this,  I  should 
be  comparatively  easy.  I  am  sorry  to  teU 
you  that  things  have  not  been  going  on  so 
well  lately.  I  do  not  know  what  to  make 


of  Curtii^  he  completely  baffles  my  pene- 
tration ;  but  I  sometimes  feel  hii  miod  is 
going  again,  not  into  madness,  bat  imbeci- 
htjt  and  this  terrifies  me  as  regard  the 
children  while  I  am  out  of  the  way.  I 
will  just,  as  I  am  writing  to  you  slooe, 
tell  yon  of  what  has  happened  since  yes- 
terday ;  but  I  am  afraid  of  colottring  it 
too  highly,  as,  indeed,  my  feelings  sn 
graatiy  excited.  Two  little  girls  who  live 
in  this  hona^  one  four  years  old  sad  the 
other  six,  came  to  play  witii  my  childien 
yeaterday  aftemomk  for  the  first  time.  My 
poor  dears  were  delighted,  it  did  my  hesrt 
good  to  see  them;  they  went  up  stain 
all  together  to  the  girl  at  supper-time, 
and  I  was  on  the  point  of  following  the 
minute  after  when  Curtis  came  in,  baring 
been  up-stairs  first,  and  having  found  the 
children  together.  He  was  evidentiy  mneh 
put  out  and  excited,  and  asked  me  what 
I  meant  by  allowing  strange  children,  of 
whom  I  knew  nothing,  to  play  with  his 
children,  and  went  on,  in  an  angry  sad 
exdted  manner,  to  say  that  oil  die  misery 
of  his  life  had  uieen  from  immoral  halnts 
learnt  finnn  other  children,  and  tiiat  he 
insisted  I  should  go  np-staira  and  sepaiste 
the  children,  and  never  allow  them  to  be 
together  out  of  my  presence.  I  said  tiwy 
had  not  left  my  presence  more  than  s 
minute,  and  agreed  they  should  only  plsy 
in  my  presence ;  but  unfortunately  on  his 
going  on  to  be  much  excited,  and  to  tslk, 
as  I  thought,  very  disgustingly,  I  got 
angry  and  said  I  rd^iaed  to  talk  of  sodi 
things,  as  I  thought  it  eomipting.  Thii 
only  made  matteit  worse,  and  at  lait  I 
said,  'Really,  if  things  go  on  in  this 
manner,  I  shall  be  oU^ed  to  pat  my 
children  under  titie  proteetiou  of  the  goven- 
ment.'  I  said  it,  thinking  it  might  do 
good  to  shew  a  littie  spirit,  and  also  from 
being  really  angry  and  disgusted ;  but  the 
words  were  hardly  out  of  my  mouth  when 
I  saw  the  mistake  I  had  made,  and  really, 
my  own  mother,  the  persecution  and  humi- 
liation 1  have  undergone  since  have  htea 
enough  to  break  a  heart  of  stone.  Seosg 
that  I  had  been  wrong,  and  only  msde 
him  worse,  and  being  convinced  that  oppo- 
sition did  no  good,  I  said  I  was  sorry  fiv 
what  I  had  a^  and  b^ged  his  panos, 
but  all  in  vain.  Ever  nnoe  I  have  hardly 
known  what  to  do.  In  the  first  place  he 
would  not  let  me  come  to  prayen  with 
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the  efaildren,  or  have  anything  to  do 
irith  them  laat  night,  and  went  on  per- 
petually at  me  the  whole  emnng.  Next 
he  madie  me  beg  his  pardon  over  agiun  in 
die  jneeence  of  mj  eervant,  explaining  to 
her  that  I  had  been  impolanent  to  him, 
and  the  poor  girl  not  knowing  which  way 
to  look  from  not  liking  to  be  mode  such 
a  fool  of.  Then  this  morning  there  has 
been  the  same  thing  over  again.  Scolding, 
acolding,  scolding  without  end,  and  I  can 
conadentioatly  say  without  provocation, 
pointedly  helping  the  servant  to  bread  at 
braaklast  before  me,  and  at  last,  on  my  mak- 
ing some  alight  remark,  sending  me  out  of 
llie  room  to  finish  my  breakfast  in  my  bed- 
room. I  should  have  told  yon  before  that 
last  nig^t  he  said  he  was  not  satisfied  with 
the  aineeri^  of  my  repentance,  and  should 
therefore  devise  some  punishment  for  me; 
and  so  accordingly  he  came  into  my 
room  when  I  had  finished  my  breakfast, 
and  said  he  had  for  this  day  given  the 
charge  of  the  children  to  Ann,  that  ia  the 
girl,  instead  of  to  me,  that  I  might  go  out 
or  do  as  I  pleased,  but  that  I  was  not  to 
see  bis  children  or  meddle  with  them  in 
any  way;  and  on  the  children  running 
into  the  room  he  sent  them  ofl^  tolling 
them  lepeatodly  that  '  Mamma  was 
naughty.'  He  then  told  me  that,  by  snb- 
mittii^  to  Ms  ponishment  wiA  a  good 
graee,  I  eoold  shew  my  repentance,  and, 
praying  God  to  bless  m^  he  went  oat ;  and 
die  ^1  tells  me  that  as  he  went  away  he 
was  crying,  and  several  times  while  he 
was  lecturing  both  last  night  and  to-day 
he  appeared  on  the  point  of  bursting  into 
tears,  and  often  at  other  timef  also.  So 
you  see,  dearest  mother,  here  I  am  to-day. 
I  can  only  see  my  children  by  stealth  and 
telling  lies  when  he  comes  in,  and  pre- 
tending I  have  not  seen  them  ;  and  though 
thia  punishment  is  only  to  last  one  day,  is 
it  not  a  cruel  and  outrageous  thing  to  do  t 
I  fed  certain  it  is  chiefly  dona  tnaa  a  feel- 
ing of  fanatic  enthnsiaBm,  and  thinking 
that  I  belong  to  the  world  and  not  to  Ood. 
I  am  ao  stnpified,  and  my  mind  ia  so  com- 
pletely lost  by  perpetual  thinking  on  the 
same  subject  that  I  know  not  what  to  make 
of  it.  I  bad  a  great  mind  to  go  off  to  Dr. 
Nicoll  after  he  was  gone  ont  to-day,  but 
what  can  I  say  to  him  so  long  as  Curtis 
it  welt  enough  to  do  his  work  and  satisfy 
Naw  Saani^  XXVIL— Psobatb. 


his  employers  T  I  ought  perhaps  to  have 
told  you  that  I  think  the  real  offence  to 
Curtis  was  that  seeing  him,  as  I  thought, 
getting  more  odd  for  some  time,  and  think- 
ing it  f^r  to  warn  him,  I  told  him,  I  am 
afraid  not  in  the  most  judicious  manner, 
that  it  appeared  to  me  that  his  mind  was 
trembling  on  the  vei^  of  insanity,  and 
this,  I  fear,  is  what  rankles  in  his  mind. 
I  told  it  hira  simply  because  I  thought  it 
right  to  give  him  warning;  but  you  see  I 
went  against  the  plan  I  had  laid  down  for 
myself,  and  I  did  wrong.  Now  I  certainly 
will  never  contradict  him  again.  I  would 
to  Ood  I  could  tell  what  to  do ;  but  he 
seems  so  wrapped  up  in  the  children  that 
I  do  not  like  to  take  them  away,  in  spite 
of  anything  I  may  suffer,  and  I  do  not  see 
that  Uiey  are  at  present  threatened.  Then 
there  is  this  horrible  confinement  business, 
which,  though  I  do  not  in  the  least  fear  it 
for  myself,  I  fear  for  my  poor  dears,  and 
my  girl  wants  to  go  as  soon  as  I  can  get 
another;  the  work  is  too  much  for  her; 
besides  which  she  does  not  like  the  whole 
concern,  which  I  can't  wonder  at.  Fancy 
Curtis  saying  in  his  rage  last  night  that, 
by  my  opposition,  I  laid  on  him  the  temp- 
tation of  being  obliged  to  pray  that  he 
might  not  wish  for  me  to  die  in  childbirth, 
that  he  mi^t  be  able  to  bring  up  his  chil- 
dren in  the  fear  of  Ood,  &c.  I  don't  see 
what  ean  be  done.  If  yon  were  even  here, 
my  dearest  mother,  it  would  do  no  good ; 
and  when  you  were  gone  he  would  again 
be  worse.  Betsy,  I  think,  could  do  no 
good,  as  I  could  not  have  her  in  the  house 
secretly ;  and  papa  would  only  make  him 
furious.  I  would  to  Ood  he  would  do 
something  that  would  set  me  at  liberty, 
I  often  wish  he  would  strike  me,  but  that 
he  never  attempts;  indeed,  he  seemed 
mneb  kinder  for  awhile.  But  the  plain  fact 
is,  -that  he  carries  the  idea  of  his  authority 
to  a  mania.  •  •  •  He  is  so  particular, 
that  finding  a  magasine  I  had  bought  to 
read  (Harper*M  Ma^Mhu,  considered  the 
best  here),  he  tore  it  all  to  bits,  and  biunt 
all  but  a  few  p^;es,  tolling  me  not  to  bring 
hooks  into  his  house,  until  he  knew  what 
they  were  about.  I  hardly  like  to  bring  a 
book  into  the  house  for  fear  of  his  object- 
ing to  it.  Pray  continue,  dearest  mamma, 
to  send  the  papers  ;  they  hdp  to  keep  me 
sane.  I  suppoie  I  must  give  Curtis  yet 
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another  trial,  and  see  yrhat  conttant 
hnmouring  will  do ;  but  it  is  so  ImpoMible 
and  wicked  to  be  alwaji  deoeivii^  and  tell- 
ing liei,  and  the  children  get  radt  chatter- 
haaua,  that  the  other  night,  after  little  Mary 
had  a  powder  ihe  told  her  papa  of  it  when 
he  came  in,  and  I  wae  obliged  to  deny  it, 
which  grieved  me  much.  I  wish  to  induce 
Curtis  to  go  to  Hoboken  or  Brooklyn, 
which  are  the  tame  as  New  Yoric,  only 
on  the  other  side  of  the  water,  and  much 
healthier  for  the  summer ;  but  I  fear  if  I 
spoke  of  it  he  would  only  set  himself 
against  it.  I  saw  Mrs.  Ash  ton  the  other 
day ;  she  sst  with  me  some  time.  She 
tells  me  she  was  obliged  to  keep  her  chil- 
dren  in  New  York  one  summer  until  after 
her  confinement  in  July,  and  that  though 
they  suffered  much  from  the  heat  they 
were  not  terionsly  ill.  I  am  encouraged 
at  hearing  this,  but  t  fear  that  Curtis's 
notions,  such  as  hating  blinds,  and  liking 
the  full  blase  of  the  almost  tropical  sun, 
will  do  harm ;  for  one's  only  chance  is  in 
keeping  the  rooms  as  dark  as  possible. 
He  unfortunately  found  out  that  Mrs. 
Ashton  had  called,  by  finding  some  par- 
ticular kind  of  cake  which  she  always 
brings.  He  opened  the  drawer  in  which 
it  was.  He  was  very  angry  with  me  for 
not  telling  him  she  had  been,  and  this 
morning  desired  Ann  to  tell  him  in  fiitnra 
if  anylrady  called.  He  eannot  get  over 
not  knowing  Mr.  Ashton  himself.  Ton 
see  it  is  necessary  in  everything  to  flatter 
his  amour  propre^  if  he  is  to  be  kept  in 
tolerable  humour.  He  now  says  boldly, 
that  his  object  is  to  bring  up  his  children 
away  from  the  world,  and  you  may  be  sure 
that  is  what  keeps  him  here.  I  mean  this 
letter  for  you  especially,  my  dearest  mo- 
ther, because  I  think  papa  has  undergone 
•o  much  from  Curtis,  that  he  would  think 
too  much  of  all  I  say  ;  but  indeed  I  am 
very,  very  miserable.  If  I  on^t  to  leave, 
I  ought  to  leave  of  myself,  and  not  from 
anything  you  say ;  and  when  I  look  at 
those  precious  children,  and  think  of  per- 
haps dying  here  and  leaving  them,  you 
eannot  wonder  that  my  heart  should  seem 
near  breaking.  If  I  even  felt  sure  I  was 
doing  right  in  staying  and  suffering,  and 
complying  with  all  Curtis's  notions,  I 
should  be  less  miserable ;  but  the  uncer- 
tainty from  day  to  day  what  is  best  for 


me  to  do,  or  who  is  in  the  ri^t,  distitets 
me.    I  will  write  another  letter,  wbid  I 
suppose  yon  will  get  at  the  ssme  tins 
with  this.    I  have  written  nysdf  into 
better  spirits,  dearest  mamma,  aad  ban 
stolen  in  to  look  at  my  dariing  as  he  lits 
asleep,    Ood  have  mercy  upon  «  sH! 
I  do  not  like  to  be  a  trouble  to  people, 
but  I  am  much  tempted  to  go  to  the  hos- 
pital on  Monday  at  twelve  o'dock,  sod 
try  if  I  can  see  Dr.  NicoU;  but  I  do  not 
know  whether  I  ought  to  pay  him,  or  bow 
much  ;  and  in  &ct,  as  I  said  before,  wbila 
CurUs  keeps  on  going  to  the  office  ud 
getting  his  wages,  I  don't  see  that  any- 
thing could  be  done.    Still,  I  ihonM  l^e 
to  know  certainly.  The  eztieme  asdaaai 
of  the  life  whiek  m  lead      I  am  iin^ 
very  hurtfhl  to  tiie  mind ;  one  doss  Bot 
know  right  flrom  wrong,  and  I  am  sure  I 
could  not  say  at  this  moment  whedier 
Curtis  is  right  or  I  am  rig^L   Still,  I 
eannot  get  over  the  fear  that  his  mmd  is 
going.    He  seems  to  me  to  he  nearijr  si 
bad  as  he  was  for  a  day  or  two  befoie  he 
took  the  wine.    The  extraoidinar;  snz- 
tnre  of  arrogance,  sdf-love,  love  of  power, 
with  religious  feeling  and  enthnriam,  ii 
too  much  for  me  to  understand ;  and  espe- 
dally  when,  added  to  all  thia,  them  is  tbs 
oeeanonal  Ineak  down  into  tears  sad 
misery.    Ctood  bye,  my  own  deaiestno- 
ther.    Foqrive  me  fbrnll  the  grief  I  came 
yon,  and  believe  how  mnch  I  love  yw. 
Pray  Ood  to  direct  yonr  own  child,  mj 
own  mother.    Good  bye. 

Ever  your  most  affectionate, 

"  F.  H.  Cortis." 
I  presume  that  the  object  of  the  reapoa- 
dent  in  reading  this  letter  was  to  draw  the 
attention  of  the  Court  to  two  passages  u 
affecting  the  cha^,  now  made  bj  dte 
petitioner,  of  cruelty  towards  heiself  aid 
her  children.  The  first  of  them  is "  I 
would  to  God  I  could  tell  what  todo;  bit 
he  seems  so  wrapped  np  in  the  duldnB 
that  I  do  not  like  to  take  them  away,  in 
spite  of  anything  I  may  suffer,  aad  X  do 
not  see  that  they  are  at  present  tbnat- 
ened."  The  other  is  in  these  words 
*'  I  would  to  God  he  would  do  sometb&V 
that  would  set  me  at  liberty.  I  often 
he  would  strike  me,  but  that  he  as** 
attempts ;  indeed,  he  seemed  ma^  kiader 
for  a  while.   Bat  the  plain  ftet  ii^  that 


Digitized  by 


TobXXTn.]  HILABT  to  MICHABLUAS  1868.  88 


he  carries  the  idea  of  his  aotbority  to  a 
mania."  The  first  of  these  passages  is 
certainly  incondstent  with  the  idea  of  his 
being  lutbitnally  omel  to  the  children ;  hut 
the  latter  part  of  it,—"  I  do  not  see  that 
they  an  at  present  tiireatened," — rather 
leads  to  an  inference  that  at  other  timet 
they  had  been  in  peril  of  ill  iu^;e ;  and, 
taking  the  whole  together,  it  is  not  by  any 
means  sufficient  to  induce  me  to  reject  as 
nntme  the  evidence  of  Mrs,  Curtis  on  this 
head,  although  it  is  probable  that  her 
excited  feelings  have  caused  her  to  give  a 
somewhat  highly-coloured  account  of  the 
acts  complained  of.  The  respondent,  be- 
§an  this  Court,  admitted  hishaUtof  chas- 
tising the  children,  but  denied  any  such 
Mverity  as  was  imputed  to  him  by  his  wife 
and  her  ftther.  Bnt  the  correction  which, 
as  described  by  himself^  be  administered 
to  n  giri  not  few  years  of  age,  and  a  boy 
hardly  two  yean  and  a  half,  was  not  that 
which  might  have  been  expected  from  a 
&ther  wrapped  up  in  his  children,  unless 
he  was  subject  to  fits  of  passionate  excite- 
ment strong  enough  to  overcome,  for  a 
lime  at  least,  his  parental  affection.  Again, 
with  respect  to  the  wish  expressed, — that 
he  would  strike  her,  bnt  that  he  never 
attempted  it,— tsking  it  in  connexion  with 
the  evidence  given,  it  rather  leads  to  the 
oonelusion,  not  that  he  never  was  guilty 
<^  such  an  act,  but  not  recently,  and  that 
■he  eonridend  that  aome  fresh  act  of  vio- 
lence ynm  neeessaiy  to  fennd  an  appeal  to 
law.  The  whole  letter,  takoi  together, 
^res  a  mdaneholy  picture  of  the  condition 
in  which  the  petitioner  was  then  living, 
and  there  is  an  air  of  truth,  and  sincerity, 
and  candour  about  it,  which  is  well  calcu- 
lated to  gain  the  confidence  of  the  Court. 
It  is  true  that  the  letter  proves  that  she 
had  not  recently  before  that  time  suffered 
any  personal  vidence ;  but  assuming  the 
whole  iMter  to  be  true,  she  was  treated 
with  great  harshness,  insulted  iu  the  pre- 
aenee  of  her  servant,  displaced  team  her 
proper  pontion  in  her  house,  and  rendered 
■nbordinate  to  her  own  awvant ;  not  in- 
deed on  account  of  any  immoral  propen- 
sitiea  of  the  respondent,  bnt  from  a  violent 
and  unreasoning  exercise  of  authority— a 
eonrse  of  treatment,  in  my  judgment,  con- 
stitnting  a  breach  of  the  implied  condition 


which  the  law  woqH  annex  to  any  condo- 
nation of  earlier  acts  of  cruelty,  and  suffi- 
cient to  excite  a  well-funded  apprriien* 
non  of  further  violence.  In  oonseqnonee 
of  dus  letter,  Hr.  Flood  went  again  to 
America,  and  after  a  short  time  appHed  to 
the  Britiah  Consul  at  New  York,  caused 
Mr.  Curtis  to  be  apprehended  as  a  danger- 
ous lunatic,  and  to  be  confined  in  a  lunatic 
asylum.  Mrs.  Curtis  gave  birth  to  a  daugh- 
ter shortly  after  her  husband's  apprehen- 
sion, and  seven  days  after  her  confinement 
Mr.  Flood  took  her  and  her  children  on 
board  a  steam-boat,  and  brought  them  to 
Ireland,  where  she  continued  to  live  at  his 
house  until  1857.  Upon  this  transaction 
I  make  no  comment,  for  Mr.  Flood  Is  not 
before  the  Court  in  any  other  character 
than  as  a  witness ;  it  is,  therefore,  no  pait 
of  my  duty  to  observe  upon  Us  oonduct, 
except  as  a  witness,  or  as  taking  patt  in 
transactions  that  have  an  immediate  bear- 
ing on  the  question  to  be  decided ;  but,  I 
must  observe,  that  he  seems  to  hare  been 
actuated  by  a  feeling  of  animosity  towards 
Mr.  Curtis,  which  induces  me  to  receive 
with  caution  his  statement  of  fscts,  where 
he  is  likely  to  have  an  impression  respect- 
ing them  under  the  influence  of  excite^ 
and  hostile  feelings.  Before  she  left  New 
York,  the  petitioner  wrote  to  her  husband, 
and  on  the  15th  of  August  1862  he  wrote 
to  his  wifb,  as  ft^ows 

**  Bloomiagdsle  Ziniutio  Aqrlnm, 
Ang.  U,  ISffSL 

"My  own  dear  Fanny, —  I  had  been 
very  anxiously  expecting  some  tidings  of 
yon  and  the  dear  children  when  the  doctor 
kindly  allowed  me  to  read  your  note  of 
inquiry  to  him,  and,  though  you  say  no- 
thing as  regarids  yourself  and  the  dear 
children,  it  was  so  far  satisfactory  that, 
from  your  saying  nothing  to  the  contrary, 
I  hope  it  shews  that  you  all  arrived  in 
safety  ;  and  I  trust,  thraefore,  dearest,  that 
you  are  all  well  abd  are  enjoying  the  com- 
fort and  happiness  which  you  hoped  to 
derive  from  your  return  to  your  mother 
and  to  Englaml.  The  doctor  has  kindly 
given  me  permisrion  to  write  to  yon  with- 
out my  letter  being  subjected  to  examina- 
tion, as  is  the  ordinary  rule  of  this  place, 
and  I  do  trust,  dearest,  that  when  you 
write,  you  will  assure  me  that  you  neither 
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h&ve  nor  will  allow  this  or  any  other 
lettei  I  may  write  to  be  read  by  or 
■hewu  to  any  one  other  than  yourself.  I 
hope,  dearest,  you  will  now  discard  from 
your  mind  all  feelings  of  resentment  as 
regards  the  past,  and  I  entreat  you  folly 
and  freely  to  forgive  me  for  all  the  wrong 
I  have  done  yon,  I  have  mach  time  for 
reflection  since  I  have  been  here,  and  I 
now  see  how  unloving,  unkind  and  nn- 
chrisdanlike  all  my  conduct  has  been  ; 
but  pray,  dearest,  to  believe  that  notwith- 
standing all  that  has  passed,  my  love  and 
affection  for  you  remain  unchanged.  On 
many  points,  also,  the  conceptions  on 
which  I  acted  I  now  see  were  erroneous, 
and  could  only  have  arisen  from  extreme 
anxiety  coupled  with  the  disadvantageous 
dnnimstances  and  impressions  under  which 
we  mutually  laboured.  I  am  anxious  to 
have  some  idea  as  to  what  course  to  pursue 
in  reference  to  the  foture.  I  should  be 
glad,  therefore,  my  own  dearest  Fanny,  if 
you  would  let  me  know  candidly  the  state 
of  your  views  and  feelings  on  that  poin^ 
and  whether  you  think  that  we  could 
manage  to  get  along  together  again. 
Write  fully,  dearest,  your  opinion  on  Uiese 
points,  and,  above  all,  let  us  both  earnestly 
pray  to  Qod  for  his  assistance  and  guid- 
ance. I  shall  be  so  glad  to  hear  how  yon 
and  the  dear  children  are.  Pray  kiss  them 
over  and  over  again,  and  as  regards  the 
last,  give  her  her  first  blessing  from  her 
father.  I  want  you,  if  you  have  not  al- 
ready named  her  or  fixed  upon  some  other 
name,  to  call  her  Frances.  Try  and  make 
peace  for  me  with  your  &ther,  and  write 
me  word  wh^  the  atate  of  hia  mind  ia  aa 
regards  me.  Kiss  your  dear  mother  for 
me,  and  make  peace  with  all.  I  shall  most 
anxiously  await  your  reply,  and  meanwhile 
pray  much  for  me  and  much  for  yourself, 
dearest,  and  let  ub  both  hope  that  God 
may  turn  these  present  troubles  into  bless- 
ings upon  ourselves  and  our  children. 
When  you  write  communicate  with  me 
freely  aa  to  your  present  pecuniary  posi- 
tion and  also  as  to  what  steps  you  take  as 
regarda  the  different  money  and  other 
matters  of  which  I  pointed  out  to  you  the 
papers  aa  those  it  would  be  neceaaary  to 
take  charge  of  in  the  event  of  my  death. 
Good  bye,  dearest,  don't  critidse  or  com- 


ment on  this  my  first  letter  too  ssvetely. 
I  pray  accept  a  kin  from  your  own  affec- 
tionate husband. 

-  J.  G.  C.  Curtii. 

"  P.S. — You  must  ask  your  &ther  to 
forget  all  that  I  said  that  was  flippant, 
harsh  or  unkind.  Try,  dearest,  as  I  said 
before,  yonr  utmost  to  make  peaee  betmen 
na.  Yon,  who  have  bad  time  for  reflec- 
tion, will  readily  see  how  mudi  of  ny 
conduct  and  views  to  both  yourself  ssd 
your  fother  were  occasioned  by  the  Ibgo^ 
ing  weakness  incidental  to  my  previou 
alteration  of  mind,  and  by  the  deep  im- 
pression which  your  father's  threats  unfor- 
tunately produced :  but  let  us  hope  and 
trust  to  set  matters  right  as  r^iards  tbo 
future,  and  above  all,  dearest,  aa  I  ssid 
before,  let  us  pray  to  God  that  be  will 
guide  us  in  all  our  works  and  ways.  Good 
bye,  dearest;  again  may  Qod  bless  you  sod 
our  chQdrm  and  join  ua  all  to  hhn." 

Now,  this  letter  is  important,  for  al- 
though it  does  not  describe  the  paiticalsr 
acts  of  unkindness  for  whidt  ^  writer 
reproached  himself,  it  affords  a  Btroi^ 
confirmation  to  the  evidence  given  by  the 
petitioner  on  her  oath  before  this  Cooit 
His  mother  went  over  to  America,  and  soon 
afterwards  procured  his  release  from 
asylum.  He  then  went  to  Spain,  and  ob- 
tained some  employment  in  the  way  of 
his  profession  there,  nor  did  he  attempt  to 
have  any  communication  with  his  wife 
until  January  1856,  when  he  wrote  to  bet 
from  Spain  in  snbstance  as  follows  >- 

"  Madrid,  19tb  ftTMaKli  1898. 
"  My  dear  Mrs.  Curtis,— 'I  duly  received 
yonr  Utter  of  the  9th  of  laat  mouth.  I 
had  written  preriously  to  your  hnAa 
Edward,  and  from  him  you  will  most  pro- 
bably have  heard  of  my  intention  of  coning 
up  to  Madrid.  [The  letter  here  stated 
that  the  Valencia  Harbour  works,  on  which 
he  had  been  engaged,  were  suspended  for 
a  time.]  I  am,  therefore,  looking  ontfer 
something  else  to  occupy  myself  with  till 
the  Valencia  affair  is  decided,  and,  amo^it 
other  matters,  am  in  treaty  with  an  eminoit 
capitalist,  under  whom  I  have  bem  so- 
ployed  before,  for  the  making  at  the  stadies 
for  a  proposed  branch  railway,  about 
way  from  Madrid  to  Valencia.  X  writs 
these  details  to  shew  yon  that  my  fomie 
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moremeoti  are  somewhat  uncertain.  My 
healUif  thank  Ood,  is  very  good,  and  I 
think  it  right  again  to  aaanre  you  that  I 
am  Tery  anxious  to  muntain  an  uninter- 
rnpted  correspondence  irith  you.  *  *  * 
Pmy  gtTO  my  kindest  love  to  your  dear 
purenta  and  the  rest  of  yoor  fiuoily,  and 
notwithstanding  all  that  has  transpired, 
and  of  yoor  having  by  your  conduct  r^ 
leased  me  from  all  tie  oi  obligation  as 
r^ards  youzaelf,  I  do  hope  and  trust  that 
you  will  always  believe  me  to  remain  your 
sincere  friend  and  well-wisher 

«  J.  G.  C.  Curtis." 
In  1856  he  came  to  England,  but  did 
not  attempt  then  to  see  his  wife,  and  sent 
to  her,  through  her  brother,  the  following 
letter:^ 

**  8,  BttiT  Sqiure,  St  Vary  Axe,  Leadenhill  Street, 
lMidoD,JuieSS,  1W6. 

"  My  dear  Madam, — I  write  to  inform 
you  that  I  have  this  day  arrived  in  London 
from  Spain,  and  alio  to  notice  that  I  have 
as  yet  received  no  answer  to  the  last  two 
letters  which  I  wrote  to  you,  vis.,  of  the 
19th  of  March  and  the  4th  of  June  instant. 
I  can  only,  therefore,  again  repeat  that, 
notwithstanding  all  that  has  transpired,  I 
shall  always  be  glad  to  hear  from  you,  and 
with  kindest  love  to  your  dear  mother 
and  fomily,  I  remain,  my  dear  Madam, 
yoor  very  rineera  friend  and  well-wisher, 
"  J.  G.  C.  Curtis." 

In  1857  he  went  to  her  fother's  houses 
in  Ireland,  fn  the  county  of  Wexford,  and 
presented  himself  to  h«  and  pressed  her 
to  return  to  live  with  him.  This  she  re- 
fased  to  do.  High  words  ensued  on  both 
sides.  He  became  much  excited,  as  she 
stated,  and  called  down  curses  on  her  and 
her  fiither,  which  h^  does  not  now  deny ; 
whereupon  she  quitted  the  room,  and  soon 
afterwards  quitted  Ireland  with  her  chil- 
dren, and  assumed  a  feigned  name,  and 
resided  at  Uomsey,  Middlesex.  The  re- 
spondent caused  placards  to  be  issued  and 
posted  in  the  ndghbonrhood  of  Mr.  Flood's 
residenee.  The  placards  were  in  substance 
as  follows 

*'  KM.  Reward.— Whereas,  Frances  Hen- 
rietta, wifo  of  J.  O.  C.  Curtis,  having  left 
the  protection  of  her  husband  and  ab- 
sconded from  her  fother's  residence,  on  or 
about  the  25th  of  July  1857,  without  the 
knowledge  or  consent  of  her  said  husband. 


taking  with  her  his  three  children,  Mary, 
John  and  Frances.  Notice  is  hereby  given 
that  the  reward  of  lOl.  will  he  pud  to  any 
person  who  will  give  such  information  as 
will  lead  to  the  recovery  of  the  said  chil- 
dren, or  a  reasonable  sum  will  he  paid  to 
any  person  giving  information  as  to  their 
whereabouts." 

[Hien  followed  descriptions  of  the  per^ 
sonal  appearance  of  Mrs.  Curtis  and  the 
three  children.] 

"Any  information  will  be  gladly  re- 
ceived and  promptly  attended  to  by  the 
deeply  afflicted  father  of  the  children,  ad- 
dressed to  his  present  residence  at  Ka- 
vanagh  Park,  Kyle,  county  Wexford, 
Ireland. 

*<  Kavtst^  Pirk,  Kyle,  S«pt  10, 1857." 
After  some  months  he  discovered  her 
abode  in  England,  went  there,  and  claimed 
to  have  possession  of  his  children,  where- 
upon this  suit  was  instituted.  With  re- 
gard to  the  conduct  which  Mrs.  Curtis  in 
her  letter  of  March  17,  and  in  her  evi- 
dence imputed  to  her  husband  at  New 
York,  his  answer  did  not  amount  to  a 
contradiction,  hut  only  to  a  belief  that  it 
could  not  be  true,  and  that  any  violence 
of  which  he  had  been  guilty  must  be 
ascribed  to  his  having  never  perfectly  re- 
covered from  the  eflfects  of  the  brain  fever, 
by  which  he  was  attacked  in  November 
1850.  It  is  possible,  perhaps  not  impro- 
bable, that  there  is  truth  in  that  sugges- 
tion i  but  if  it  be  true,  is  there  not  reason 
to  apprehend  now  a  repetition  of  the  same 
conduct?  Has  not  the  respondent  nnco 
shewn  himself  liable  to  violent  excitement, 
both  in  the  srane  with  his  wife  at  her 
father's  house  in  Ireland,  and  afterwards 
by  the  deliberate  act  of  issuing  and  post- 
ing placards  in  the  terms  which  I  have 
read  ?  Whatever  may  be  the  cause,  I 
cannot  bat  think  that  the  respondent  is 
now  liable  to  become  so  much  excited  in 
any  controversy  with  his  wife  that  their 
cohabitation  would  be  attended  with  dan- 
ger to  her ;  and  the  observations  made  by 
the  learned  Judge  of  tiie  Consistory  Court, 
in  DjfMart  v.  I^tart  (4),  are  applicable  to 
this  ease.  He  there  says,  "When  I  find 
conduct  towards  a  wife  likely  to  prove 
dangerous  to  her  safety,  hut  not  in  other 

(4)  ICort.  n& 
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cakes,  T  ihall  eontider  it  within  my  eog- 
nizanee,  whatever  may  have  been  the 
cause  thereof,  whether  having  arisen  from 
natural  violence  of  diipoution,  from  want 
of  moral  controul,  or  from  eccentriciCy. 
It  is  for  me  to  consider  the  conduct  itself, 
and  its  probable  consequences ;  the  motives 
and  causes  cannot  hold  the  hand  of  the 
Court,  unless  the  wife  he  to  blame,  whieh 
is  a  wholly  different  consideration." 

If,  indeed,  an  act  of  violence  were  com- 
mitted under  tiie  influence  of  an  aeote 
disorder,  such  as  brain  lever,  and  it  were 
made  clear  that,  the  disorder  having  been 
subdued,  there  was  no  danger  of  a  recur* 
rence  of  such  acts,  the  case  would  be  dif- 
ferent But,  if  the  result  of  such  a  disease 
has  been  a  new  condition  of  the  brain, 
rendering  the  party  liable  to  fits  of  un- 
governable passion,  which  would  be  dan- 
gerous to  a  wife,  tiben  nndouhtedly  this 
Court  is  bound  to  emancipate  her  from 
tnch  peril.  Believing,  then,  as  I  do,  that 
before  the  petitioner  and  her  husband  leffc 
^igland  for  Amerioa  she  had  been  treated 
wiA  cruelty  by  him ;  that  his  conduct  at 
New  York  was  such  that,  bearing  in  mind 
bis  fbrmer  acts,  danger  was  to  he  reason- 
ably apprehended  from  it,  and  that  his 
more  recent  behaviour  in  Ireland  proves 
that  such  danger  still  exists,  I  feel  bound- 
to  grant  the  prayer  of  the  petitioner,  and 
decree  a  separation  between  her  and  her 
husband. 

Having  thus  disposed  of  the  question  of 
judicial  separation,  it  remains  for  me  to 
deal  with  Uie  very  delicate  question  of  the 
custody  of  the  children.  It  appears  to 
have  been  the  intention  of  the  l^^ature 
to  invest  the  Court,  now  inteusted  with 
the  duty  of  deciding  questions  of  nullity 
of  marriage,  dissolution  of  marriage,  and 
judicial  separation,  with  power  to  pro- 
vide for  the  custody,  maintenance  and 
education  of  the  children  of  the  parties 
whose  marriage  is  to  be  affected  by  its 
decrees.  But  the  legislature  has  not 
prescribed  any  rules  or  principles  by 
which  the  Court  is  to  be  governed  in 
dealing  with  this  peculiarly  delicate  sub- 
ject. I  am  in  doubt  whether  it  was  in- 
tended whether  tiia  Court  should  act  as 
nearly  as  ptwsible  on  the  rules  and  prtn* 
eiples  by  which  the  Lord  Cbancellor  has 
been  guided  in  questicms  relating  to  the 


enstody  of  children,  or  whether  it  was 
intended  to  invest  the  Court  with  an  ab- 
solute discretion,  to  be  moulded  by  d^rees 
into  something  like  a  system.    Fot  the 
purpose  of  the  presHit  case,  it  ia  nnneees- 
sary  to  solve  that  doubt.    The  evidence 
given  before  me  by  Mrs.  Curtis  and  Mr. 
Flood  lespeeting  the  treatment  which  the 
ehildrem  mceiv^  from  their  tul^km,  was 
probably  highly  coloured  and  in  no  alight 
degree  exaggerated;  but,  after  making  due 
allowance  for  that,  when  Mr.  Curtis's  own 
admissions  are  taken  into  account,  and  I 
consider  also  his  long  absence  in  Spaio, 
without  any  attempt  to  see  or  inquire 
after  them,  and  his  assertion  in  the  letter 
of  January  1856,  that  Mrs.  Curtis  had,  by 
her  conduct,  exempted  him  from  all  cfaaige 
and  responsibility  r^;arding  them,  and 
the  great  exciteability  since  manifested  by 
him  in  Ireland ;  1  do  not  think  it  would 
be  right  that  they  should  be  d^vered  np 
to  him.   But,  as  I  cannot  vary  a  deem 
onoe  made,  and  there  are  no  funds  whidi 
I  can  diieot  to  be  applied  to  the  mainten- 
ance and  education  of  the  diildren,  and 
circumstances  may  hereafter  arise  which 
may  render  it  expedient  and  jost  to  make 
some  fresh  order,  I  think  that  the  niost 
discreet  course  that  I  can  pursne  ia  to 
embody  in  the  decree  an  order  that  the 
children  shall  remain  in  the  enstody  of 
their  mother  fbr  three  months  {  and,  in  the 
mean  time,  api^ication  may  be  made  to 
Ae  Lord  Chancellor,  whose  more  ample 
powers  will  enable  him  to  deal  with  tkm 
now  and  hereafter  in  a  manner  mne  con- 
sistent with  their  advantage  and  the  rights 
of  thdr  parents. 

JuHeial  ieparaiio*  dwrud;  A« 
eAsMrm  to  remain  ht  the  au- 
tody  of  the  mother  ybr  three 
mmtlu. 


MATBiyOHIAL.  \ 

1858.        >     B06TOCK  V.  BOBTOaC. 

Jnlyl9.  J 

Judicial  Separation — Cruelly— Cnda- 
nation — Revival  of  condoned  Cntdty  h 
Threate. 

Where  (here  haee  heenaeti  ofmdeeBe 
felhmei  by  etmdeiutio»,  tknate  tiitejmetbf 
uttered  oonetitute  euffieieni  gnmd  far  a 
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ieane  tf  judicial  Mpamfson,  if  tkejf  are  of 
Mtuk  «  naimrt  amd  mo  expreuud  aa  to  $aiisfy 
the  Court  that  further  cohahUation  vould 
be  attended  vritk  daeger  to  the  forty  ikreat' 
ened,  but  not  otherwise. 

This  wu  a  sait  inttitated  by  the  wife, 
in  the  Consistory  Court  of  London,  for  a 
diroTce  d  metud  et  thorOf  on  the  ground  of 
the  cruelty  of  the  huiband,  and  trantferred 
to  this  ooort  by  the  itatnte  SO  ft  31  Tict. 
e.85. 

The  libel,  which  was  brou^t  in  on  the 
2nd  of  April  1857i  alleged  that  the  partiea 
ware  manied  in  1827i  and  that  they  had 
lud  thhrteen  ehildren»  d^t  of  whom  were 
then  liring ;  that  soon  after  the  marriage 
her  husband  began  to  treat  her  with  cruelty, 
and  then  in  several  articles  specific  acts 
were  menti<med. 

The  sixth  article  alleged  that  in  1839 
he  presented  a  pistol  at  her.  The  seventh 
article,  that  in  1840  he  was  in  the  habit 
of  saying,  in  the  hearing  of  his  wife  and 
children,  that  she  would  not  die  a  natural 
death,  and  thiU  she  and  his  children  would 
bQ  found  widi  their  throats  cut  The 
eighth  axtiele,  that  in  August  1841  he 
atruck  her  in  the  hue,  and  caused  her  ear- 
ring to  cut  her  &ce.  The  nintb,  that  in 
November  1842,  in  consequence  of  his 
violent  and  abusive  language,  she  went  to 
bed  in  a  room  adjoining  her  husband's,  and 
locked  the  door;  that  he  broke  it  open 
with  a  hammer,  and  endeavoured  to  drag  her 
out  of  bed,  and  that  she,  in  consequence, 
about  6ve  o'clock  in  the  morning,  left  her 
home  and  went  to  reside  with  her  mother, 
buton  his  promising  not  to  illtreather,  again 
retnmed  to  him  in  July  1848.  The  tenth, 
that  in  July  1845,  he  beat  her  violently, 
and  that  her  &oe  was  in  consequence  swolkoi 
aiidbruised  for  several  days.  Tfaeelevendi, 
that  in  November  1848  he  attempted  to 
atrike  her  with  a  constable's  staff.  The 
twelfth,  that  in  September  1853  be  burst 
open  the  door  of  his  daughter's  bedroom, 
in  which  his  wife  was,  and  used  towards 
bis  wife  violent  and  threatening  language; 
that  he  told  her  next  morning  to  go  to  her 
solicitor  for  the  purpose  of  making  arrange- 
menta  for  a  separation ;  that  as  no  ar- 
rangement was  made,  she,  being  alarmed 
for  her  safety,  on  the  81st  of  Octobor  1858, 
left  her  home  and  took  lodgings  at  Orsen- 


wieh,  in  the  house  of  her  son,  but  not  hav- 
ing the  means  of  supporting  herself,  she 
returned  to  her  husband  on  Ihe  10th  of 
December  1853.  The  thirteenth  and  three 
following  articles  alleged  threats  uttered 
at  various  times  between  the  middle  of 
February  and  the  13th  of  June  1856,  that 
he  would  serve  her  as  Corrigan  had  served 
his  wife.  And  the  seventeenth,  that  on 
the  13th  of  June  1856  she,  dreading  fur- 
ther personal  violence  from  him,  finally 
quitted  his  house  and  went  to  reside  with 
her  mother. 

To  this  libel  the  personal  answer  of  the 
husband  was  takrai ;  then  he  brought  in  a 
responsive  allegaUon,  to  which  the  wifo 
gave  her  personal  answer.  Witnesses  were 
examined  and  cross-examined  on  both  sides* 

The  respondent  in  his  answer  denied  the 
greater  part  of  the  alleged  acts  of  violence. 
He  denied  having  ever  struck  his  wife, 
except  on  one  occasion,  when,  irritated  by 
her  provoking  language,  he  had  boxed  her 
ears  vrith  his  open  hand.  As  to  the  threats 
charged  in  the  thirteenth  and  three  follow- 
ing artades,  he  denied  having  ever  threat- 
med  to  Hrve  his  wife  as  Corrigan  had  hia 
wife,  but  admitted  that,  prov^ed  by  her 
eondoet,  he  had  on  several  ooeasioos  said, 
**  If  he  were  to  serve  her  as  Corrigan  had 
his  wife,  considering  the  provocation  he 
had  received,  though  a  jury  would  find 
him  guilty  of  murder,  they  would  re* 
commend  him  to  mercy."  Condonitfion 
waa  also  pleaded. 

May  25. — The  cause  came  on  for  hear- 
ing  before  the  Judge  Ordinary.  The  case 
resolved  itself  into  Uuree  questions :  first, 
whether  there  was  any  proof  of  cruelty ; 
secondly,  if  there  was,  whethn-  sueh  cruelty 
had  been  condoned ;  and,  thirdly,  whether, 
assuming  there  was  proof  of  cruelty  and 
condonation,  such  cruelty  had  been  revived 
by  the  subsequent  conduct  of  the  respon- 
dent. The  last  was  the  only  question  about 
which  there  was  any  real  dispute.  As  to 
this— 

Dr.  Deane  and  Dr.  Rohertsottf  for  the 
petitioner,  contended  that  threats,  though 
unaccompanied  by  personal  violence,  if  of 
a  nature  to  satisfy  the  Court  that  further 
cohabitation  would  be  dangerous,  would 
revive  condoned  acts  of  cruelty.  That 
upon  the  evidence  it  was  proved  that  the 
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respondent  had  threatened  to  terve  hii 
wife,  in  1856,  aa  Corrigan  had  lerved  hii 
wife,  and  that  «ach  threitft  were  sufficient 
to  reTive  the  aets  of  cruelty'  prior  to  1856, 
assuming  them  to  have  been  condoned. 
They  cited— 

D'Jguilar  t.  D'JgmJart  1  Hag.  Ee. 
Sup.  775. 

Weslmeath  t.  Wettmeath,  2  Ibid.  1. 

For  the  respondent,  it  was  contended,  hj 
the  Queen's  Advocate  ( Sir  J.  D.  Harding ) 
and  Dr.  Twist,  that  mere  threats,  without 
personal  violence,  would  not  revive  con- 
doned acts  of  cruelty  ;  and  further,  that  it 
was  not  proved  that  Uie  respondent  had 
used  the  threats  imputed  to  him  by  hit 
wife.    They  oited^ 

Dysart  t.  DgtmrU  I  Robert.  105. 

ZJaekweod  t.  Loehaood,  2  Curt.  282. 

The  material  &eta  are  Ailly  stated  in  the 
judgment. 

Ctw.  adv,  mill. 

The  Judge  OaDiNAaT  now  delivered 
judgment.  After  stodng  the  substance  of 
the  case,  as  above  det^ed,  his  Lordship 
conUnued : — It  is  unnecessary  for  me  to 
enter  into  any  examin^ion  of  the  greater 
portion  of  the  evidence.  There  can  be 
no  doubt  that  during  the  thirty  years  Uiat 
have  elapsed  since  these  parties  were 
married,  they  have  often  quarrelled,  and 
the  husband,  on  several  occasions,  was 
guilty  of  inexcusable  violence,  excited  by 
more  or  less  provocation  on  the  part  of  his 
wife.  But,  whatever  might  have  been  the 
result  of  any  proceeding  founded  at  the 
time  on  those  acts  of  violence,  it  is  indis- 
putable that  down  to  the  summer  of  1855 
all  quarrels  had  been  followed  by  recon- 
ciliation and  condonation ;  and  in  the  month 
of  May  in  that  year,  Mn.  Bostock,  having 
gone  to  Hastings,  wrote  to  her  husband 
to  announee  her  arrival  there,  and  |pive  a 
description  of  her  lodgings ;  and  in  the 
letter  there  is  this  passage:  "My  room 
has  a  four-post  bedstead,  a  nice  feather 
bed,  and  I  fancy  I  shall  sleep  so  soundly 
to-night ;  I  only  want  you  with  me ;  I 
cannot  bear  sleeping  alone."  The  decision 
of  the  Court  must,  therefore,  depend  on 
what  happened  after  that  time.  It  was 
hardly  alleged,and  certainly  waanot  proved. 


that  the  husband  was  gaSlty  of  any  per- 
sonal violence  after  the  date  of  that  letter. 
But  in  1856,  a  person  named  Cwrigan 
having  been  coivieted  and  executed  for 
murdering  hit  wife  by  cutting  her  dtroat* 
it  is  said  that  the  husband  Bostock  threat- 
ened to  treat  his  wife  in  the  same  manner, 
and  that  in  consequence  of  these  tbreata, 
she  quitted  his  house,  with  a  resolution 
never  to  return. 

On  behalf  of  the  wife,  it  was  contended 
that  where  there  has  been  personal  vio- 
lence followed  by  condonatios,  subsequent 
threats  are  sufficient  to  revive  former  trans- 
actions. On  the  other  hand,  it  was  alleged, 
that  threats  are  iaiufficient  fra  that  pur- 
pose, unless  accompanied  by  aome  act 
amounting  to  assault  at  eommim  law. 

After  an  examination  of  the  authorities  oo 
this  point,  to  be  found  in  reports  of  cases  in 
the  Ecclesiastical  Court,  I  do  not  hesitate  to 
declare  my  opinion,  that  where  there  have 
been  aets  of  violence  followed  by  condo- 
nation, threats  subsequently  utter^,  if  of 
such  a  nature  and  so  expressed  as  to  satisfy 
the  Court  that  further  cohabitation  would 
he  attended  with  danger  to  Uie  party 
threatened,  constitute  sufficient  grounid  for 
a  decree  of  judicial  separation. 

Now,  Mrs.  Bostock,  in  her  evidence^ 
gjlven  on  the  thirteentii  article  of  her  libel, 
or  in  eluef,  as  to  tiieae  threats,  says,  "  On 
several  occasions  my  husband,  in  his  ex- 
cited state,  declared  to  me  that  he  would 
serve  me  in  the  same  way  as  Corrigan  had 
served  his  wife,  and  he  used  to  say  that  if 
he  were  to  do  it,  he  waa  sure  any  jury 
would  acquit  him.    He  repeated  this  so 
often,  and  at  the  same  time  he  looked  at 
me  in  such  a  dreadful  way  that  I  got  quite 
terrified  and  apprehensive  whether  he  might 
not  carry  his  threat  into  execution."  On 
the  fourteenth  article  she  says,  "  I  was 
awoke  by  feeling  his  band  on  my  throaL 
He  did  not  threaten  to  serve  me  aa  Coni- 
gan  had  done  his  wife,  but  he  asked  me 
how  I  should  like  to  be  served  aa  Corrigan 
had  served  his  wife.    I  was  a  good  desl 
frightened.    It  was  not  done  in  joke: 
oh,  no."  On  the  sixteenth  article  she  says, 
"  Three  or  four  times  in  the  course  of  the 
12th  of  June  1856,  the  day  before  I  left 
his  house  for  the  last  time,  my  husband, 
in  the  presence  of  my  children,  threatened 
to  serve  me  as  Corrigan  had  sorved  hia 
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irife.*'  And  on  the  BeTenteenth  article, 
deicribiiig  her  fears  *t  nigh^  she  lays  "  I 
determined  then  that  nottiing  ehooid  in- 
duce me  to  pui  another  night  within  lus 
power,  and  when  I  left  the  next  day^  as  I 
did,  I  did  so  with  the  determination  never 
to  return.  I  quitted  and  went  to  mj 
mollier^,  who  took  me  next  day  to  the 
•ea-aide." 

Now,  this  is  not  altogether  a  candid 
atatement,  as  appears  from  her  own  evi- 
dence and  Uiat  of  some  of  the  witnesses. 
In  her  answer  to  the  S9th  interrogatory, 
she  says,  **  I  will  swear  that  I  left  the 
house,  having  the  determination,  as  I  then 
had,  that  I  would  not  return ;  that,  after 
die  night  of  dread  I  had  passed,  I  would 
never  pass  aaothn  n|ght  wiUiin  his  power, 
only  became  I  feared  that  he  would  mnr* 
der  me.  I  had  been  going  to  Margate  on 
that  day  in  any  case;  but,  going  as  I  did 
with  the  determination  never  to  return,  was 
in  consequence  of  my  fear  of  his  murder- 
ing me.  I  will  swear  that  I  left  with  the 
intention  of  saving  my  life,  which  I  con- 
sidered  in  danger,  and  with  the  intention 
tiwt,  if  ever  I  returned,  it  should  be  under 
protection,  and  to  live  wholly  separate 
from  my  husband,  so  as  never  to  pass 
another  night  in  his  power."  She  after- 
warda,  on  being  further  pressed,  says,  "  I 
did,  before  I  went,  take  luncheon  with  the 
respondent  and  the  three  children;  at  least 
I  ant  to  the  table  ;*'  and  also,  *'  If  I  am 
oUiged  to  say  what  my  ideas  were,  I 
■newer,  that  I  cUd  think  of  returning 
shortly,  but  only  with  the  determination 
€i  living  separate  from  my  husband,  and 
out  of  his  power  to  injure  me." 

I  must  say  that,  after  having  sud  that 
when  she  left  she  left  with  the  determina- 
tion never  to  return,  that  it  is  not  con- 
nstent  for  her  to  say,  as  she  does  after- 
wards, that  when  she  left  she  did  think  of 
returning  shortly. 

One  of  the  daughters,  Catherine  Eliza* 
beth  Bostoefc,  in  her  evidence  says,  '*  Seve- 
ral times  after  there  was  that  trial  of 
Corrigan  for  murdering  his  wife  by  cutting 
her  Aroat  (about  Christmas  1855  the  mur- 
der was  committed,  I  tbinkX  I  heard  my 
fether  threaten  my  mother  that  he  would 
serve  her  as  Corrigan  had  done  his  wife, 
and  his  looks  at  the  time  he  sud  it,  proved 
Niw  Siuas,  XXVIL— PaoBiiH. 


thai  it  would  be  no  idle  threat. '  The  looks 
of  hatred  that  he  east  at  my  mother  at 
these  times  were  so  horrid  diat  they  quite 
made  my  blood  run  cold.  I  hewd  him 
threaten  my  mother  in  this  way  many  times 
in  the  course  of  the  spring  of  last  year. 
I  cannot  specify  particular  times,  except 
on  two  occasions.  The  last  of  ^ese  was 
on  the  day  before  she  left  home." 

Another  daughter,  Charlotte,  ^ves  evi- 
dence as  to  the  threats  used  to  the  same 
effect.  She  also  says,  "  My  mother  was 
about  to  leave  home  ihen  to  go  with  my 
grandmother  to  Margate."  So  far  she 
confirms  the  statement  of  Mrs.  Bostock, 
'that  she  had  previously  arranged  to  go  to 
Ma^te.  She  also  says,  "On  Uie  day 
befbre  my  motho:  left  to  go  home,  I  heaid 
my  l^her  ask  her  when  she  was  going, 
anid  on  her  tolling  him,  he  told  her  it 
would  be  a  good  thing  when  she  went; 
that  he  never  wanted  her  back  again ;  that 
he  never  wished  to  see  her  again." 

Benjamin  F.  Bostock,  one  of  the  sons, 
says,  '*  On  various  occasions  previous  to 
my  mother  quitting  my  father's  house,  I 
heard  him  use  threate  against  her.  I  heard 
him  several  times  use  the  threat  to  her, 
that  he  would  serve  her  as  Corrigan  had 
served  his  wife.  I  recollect,  on  one  Sun- 
day in  particular,  while  we  were  at  dinner, 
my  father  smd  to  her  before  us,  that  if  he 
were  to  do  the  same  to  his  wife  as  Corrigan 
had  done  to  his,  that  no  jury  would  hang 
faim.  He  accompanied  these  threats  by 
such  savage  looks  to  her,  that  no  one 
CO  old  donbt  that  he  meant  what  be  said." 
Another  son,  Samuel  P.  Bostock,  says, 
"  I  often  heard  my  fether  use  the  threat  to 
my  mother,  that  he  would  serve  her  as 
Corrigan  had  served  his  wife.  I  have 
heard  him  at  such  times  say  to  her,  that 
he  would  serve  her  as  Corrigan  had  served 
his  wife,  and  tell  her  that  if  he  did  the  jury 
vrould  not  bring  it  in  a  murder.  He  did 
not  say  why  they  would  not ;  that  was 
what  we  wanted  to  know,  why  they  would 
not  bring  it  in  murder  against  him.  My 
fether  ottered  these  threats  in  a  very  cool 
way — a  sort  of  dMermined  way — such  a 
way  as  to  iMd  me  to  think  thM  he  meant 
it  as  an  actual  threat." 

In  several  of  his  judgmento  Lord  Stowell 
remariu  on  the  strong  pardsanship  to  be 
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obferred  in  the  way  the  witnewM  pre 
tbeir  eridence  in  £uDily  quarrels ;  and  Icwk- 
ing  at  the  my  in  which  Uie  sons  have  g^ven 
their  evidence,  I  cannot  but  think  that  they 
are  not  impartial  witneues.  Again  he  saya, 
"  I  will  Bwear  that  I  believe  that  my  mother 
left  the  houBe  because  she  feared  to  be  under 
the  lame  roof  with  my  father.  I  cannot 
aay  if  she  left  with  the  intention  of  never 
returning,  but  I  can  awear  to  her  having 
left  becaaae  ihe  was  afraid  to  stay." 

If  the  witness  knew  that  his  mother  had 
previonsly  intended  to  go  to  Margate,  this 
If  an  nneandid  way  of  giving  evidence. 

A  servant  is  brought  to  prove  the 
threats,  but  she  does  not.  She  says,  Mr. 
Boated  threatened  to  serve  his  wife  as 
Pabner,  not  aa  Corrigan,  did  his  wife, 
i,  poison  her.  Her  evidence  I  cannot 
attend  to,  as  her  memory  is  evidently  very 
imperfect. 

There  is  a  singular  discrepancy  between 
the  evidence  of  Mrs.  Bostock  and  the 
children  as  to  the  threats  used  in  the  pre- 
sence of  the  children.  Mrs.  Bostock,  in 
her  answer  to  the  S9th  intem^tory,  says, 
**  He  has  on  occasions  before  the  children 
said  *  if  I  were  to  serve  yon  as  Corrigan 
did  his  wife,  so  great  have  been  my  pro- 
vocations that  a  jury  would  acquit  me,* 
but  to  mjf»e}f  he  has  said,  *  I  wiU  yet  serve 
you  aa  Corrigan  served  his  wife,'  and  also 
he  has  added,  '  if  I  did  so  no  jury  would 
condemn  me.* "  The  children,  howevw, 
all  say  that  they  have  heard  thcjr  fether 
threaten  to  serve  their  mother  as  Corrigan 
had,  as  well  aa  use  the  expression  Mrs. 
Bostock  says  that  he  used  to  her  in  their 
presence.  They,  in  this  respect,  not  only 
confirm  her  evidence,  but  go  iiirther  in 
attributing  to  the  respondent  direct  threats 
which  Mrs.  Bostock's  evidence  would  im- 
ply were  used  only  to  her  in  private. 

The  respondent  gives  his  own  version 
of  these  alleged  threats  in  his  answer :  be 
says,  "  It  is  not  true  that  on  any  occasion 
in  February  1856  or  in  June  1856 1  threats 
ened  to  serve  my  wife  as  Corrigan  had 
done  his  wife  (meaning  thereby  that  I 
would  nmrder  aet  by  cntthig  her  diroat), 
or  that  I  ever  direatened  her  at  all.  When 
I  have  been  mnch  ^voked  by  her  con- 
duct to  me  I  have  on  occasions  expressed 
myself  to  the  effect,  that  'if  I  were  to  serve 


her  as  Corrigan  had  his  wife,  considenag 
the  amount  of  provocation  she  had  girai  by 
her  disrespectfiil  treatment  and  contint 
n^lect  and  desertion  of  meandherdiildreB, 
though  a  jury  of  my  country  would  find 
me  guilty  of  the  offence,  I  was  eertun  I 
should  be  recommended  to  the  merdbl 
consideration  of  the  Crown.'  It  was  011I7 
with  the  'if  or  *  were  I,'  and  under  saik 
circumstances  as  those  described  that  ever 
I  alluded  to  anything  of  the  kind,  not  thit 
I  ever  entertained  the  least  notjon  of  doing 
anything  of  the  sort.  It  was  merely  an 
ebullition  of  anger  at  her  conduct,  for  there 
is  a  limit  to  human  endurance."  Thii 
version  very  much  resembles  the  statement 
made  by  Mrs.  Bostock  as  to  die  expies- 
sions  nsed  to  her  in  the  presence  of  her 
children;  and  eonudering  the  uneudid 
way  in  which  Mrs,  Bostock  has  gifen  Iter 
evidence  as  to  her  departure  from  home, 
and  that  the  evidence  of  the  children  it 
far  from  satis&ctory,  I  think  most  probably^ 
his  vernon  of  the  expressions  used  to  fak 
wife  is  the  correct  one. 

The  two  servants,  who  were  then  in 
Mr.  Bostock's  service,  had  been  so  but 
for  a  short  time,  and  knew  very  little  of 
the  quarrels  that  had  occurred  between 
him  and  his  wife,  but  they  both  prove  Uist 
Urs.  Bostock  IcA  him  avowedly  fgr  the 
purpose  of  going  to  Uke  sea-aide  with  luf 
mother,  and  wi^ottt  giving  them  say  res- 
son  to  suppose  that  she  would  not  retnn. 

Upon  this  evidence  I  have  to  say  whether 
I  think  that  the  wife's  person  was  in  dssger 
from  the  violence  of  her  husband  at  diat 
time.  The  angry  expressions  of  the  bai- 
band,  whether  they  amounted  to  threati 
or  not,  had  been  repeated  on  various  occa- 
sions between  February  and  June,  and  00 
act  of  violence  had  during  that  time  beoi 
committed,  nor  do  I  believe  that  Mn.  Bos- 
tock was  in  danger  of  any  such  injury  assbe 
says  she  feared,  or  of  any  other  bodily  injury* 
I  cannot,  upon  this  evidence  be  sailed 
that  Mrs.  Bostock  really  entertained  soy 
such  fears,  and  that  she  quitted  her  home 
in  conseqnoioe  of  them;  Ibr  her  evidenoe 
on  this  point  is  &t  finm  candid.  She  had 
previously  made  an  arrangement  to  aeeoa- 
pany  her  mother  at  that  ^e  to  Hsigsts. 
Her  statement  on  the  seventeenth  sitids 
is,  that  she  left  in  consequesos  of  iff 


Digitized  by  VjOO^ 


You  XXyiL]  HILARY  to  MICHAELMAS  1U8. 


01 


bnibuid's  threats,  not  dftring  to  pass  an- 
other night  within  his  power,  and  with  a 
determination  never  to  retnm ;  hiit  her 
aoawor  to  the  thirty-ninth  interrogatory, 
to  which  I  have  already  advwted,  gives 
•  very  different  aspect  to  the  case.  The 
result  of  this  examination  is,  that  I  am 
satiafled  that  all  quarrels  between  this 
excitable  and  unhappy  couple  had  been 
from  tame  to  time  ananged,  and  that  so 
late  as  May  1859  there  was  full  condonation 
by  the  wife  of  any  acts  of  cruelty  of  which 
her  husband  had  been  guilty,  and  that  I  am 
not  satisfied  that  the  wife  had  reasonable 
gronnd  to  apprehend  bodily  injury  when 
she  quitted  her  home,  or  that  she  did  ac- 
tually quit  it  under  the  influence  of  such 
apprehension. 

The  history  of  the  married  life  of  these 
parties  is  most  melancholy ;  for  thirty 
years  they  have  been  oontinnally  qwHE- 
relling;  they  have  brought  up  a  lam 
ftmily  of  ehildren,  upon  whom  the  exam^e 
of  dieir  parentt  cannot  have  fiuled  to 
produce  injurious  effects;  but  I  cannot, 
because  they  make  each  other  unhappy, 
decree  that  they  shall  be  separated.  To 
use  the  language  of  Lord  Stowell,  in  Evam 
T.  Evans  (1),  "  Everybody  must  feel  a 
wish  to  sever  those  who  wish  to  live  sepa- 
rate from  each  other,  who  cannot  live 
together  with  any  degree  of  harmony,  and, 
consequently,  with  any  degree  of  happi- 
ness ;  but  my  situation  does  not  allow  me 
to  indulge  the  feelings,  much  less  the  first 
feelings,  of  an  individuaL  The  law  has 
said  diat  married  persons  shall  not  be 
legaUjf  sepurated  upon  the  mere  dirincUni^ 
tion  of  one  or  both  to  cohabit  together. 
The  disinclination  must  be  founded  upon 
reasons  which  the  law  approves,  and  it  is 
my  duty  to  see  whether  those  reasons 
exist  in  the  present  case."  In  my  judg- 
ment such  reasons  did  not  exist  at  the 
time  when  this  suit  was  instituted,  and  I 
must  dismiss  the  husband  from  it. 

Hfubmd  iiamiatedfnm  the  nit. 


(I)  1  Coadtt  Bep.  86. 


MAniHOHUL. 
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\A    IK      EOBimOH  V.  ROBINSON  AHD 

June  14,  15,  ■ 
16,  21 ; 
Julys. 

Disaolvktitm  of  Marriage  —  Evidence— 
Practice Confessions  of  the  Wife— En' 
tries  in  a  Private  Diary— Co-respondent 
not  a  competent  Witness— Dismisting  Co- 
respondent from  Suit,  in  Order  to  maie  him 
a  competent  Witness — Priority  of  Case  <^ 
Respondent  over  that  of  Co-respondent— 20 
^  21  Fict.  e.  85.— 14  ^  15  Fid.  e.  99. 

In  a  suit  for  dissoUUion  of  marriage  on  the 
ground  of  the  wife's  adultery^  the  Court 
held,  first,  that  entries  in  a  privaU  diarjf 
kept  by  (he  w{/V,  detailing  acts  of  adtdttrg 
eomndtted  by  her  with  A,  the  eo-respondemt, 
were  evidence  against  her,  as  an  admiastM 
or  confession,  though  not  as  agahut  A, 

Secondly,  that  the  co-respondent,  so  long 
at  he  resiaias  a  psriy  to  the  record,  it  not  a 

Thirdly,  thiU  when  the  respondent  and 
eo-respondeni  appear  by  different  counsel, 
the  ease  of  the  re^tondent  should  generaUy 
take  priority  of  that  of  the  co-respondent ; 
but  that  by  arrangemejU  of  counsel  the  ease 
for  the  co-respondent  might  be  taken  first. 

Qusre,  whether  under  20  ^  21  Viet, 
c.  85,  where  there  is  no  evidence  against  the 
co-respondent,  the  Court  has  power  to  dis- 
miss him  from  the  suit  b^ore  its  terminaUon, 
for  the  purpose  of  rendering  him  a  eonipefml 
witness  for  the  respondent  (1). 

This  was  a  suit  fbr  dissolution  of  mar- 
riage, on  the  ground  of  adultery  aUq[ed 
to  have  been  committed  by  Mrs.  Rdunson 
with  Dr.  Lane,  the  eo-respondent. 

The  respondent  and  co-respondent  in 
thdr  answers  denied  the  adultery. 

(1)  Bat  see  now  21  &  22  Vict  e.  108.  ■.  11, 
which  aucU,  "  In  ill  easM  now  pending  or  h«ra- 
sfter  to  be  commenced,  in  which  on  the  petitioa  of 
fba  hosbuid  fin  a  dlnaee  the  alleged  adulterer  is 
made  a  eo-respoDdent^  or  in  whieb,  on  the  petitiiHi 
of  the  wife,  the  person  with  whom  the  hasDand  Is 
alleged  to  hare  committed  adultery  it  made  a  re- 
apondast,  it  ahall  be  lawrul  for  the  Court  after  the 
cloae  ^  Uie  evidence  on  the  part  of  the  petitioner, 
to  direct  ancb  co-respondent  or  reapondent  to  be 
diamiflicd  from  the  rait,  if  it  ahall  uunk  then  is 
not  anffidat  eridenoa  against  him  or  her." 
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Jnne  14. — The  came  came  on  for  bear- 
™g  (2),  on  oral  evidence,  without  a  jnry. 

Montagu  Chambers,  Dr.  jiddanu.  Skin- 
Mr  and  /.  B.  Kar^ke,  for  the  petitioner. 

Dr.  PhUUmoret  for  1^  mpondent. 

Fortvtk  and  /.  D.  Coleridge,  for  the  eo- 
reapondent. 

The  following  statemeot  of  foots  it  raffi- 
cient  for  the  purpose  of  the  pieieDt  ques- 
tion 

The  evidence  for  the  petitioner  consisted 
mainly  of  entries  in  a  private  diary  kept 
hy  Mrs.  Robinion,  from  which  it  appeared 
that  in  October  1854,  when  on  a  visit  at 
the  house  of  Dr.  Lane,  she  had  on  several 
Meastoaa  eonnaitted  adultery  with  him. 
Witnesaea  were  called  for  the  purpose  of 
•ORolMmting  the  stateramta  in  Ae  Siiay, 
bat  bey<Mid  erafiraaing  them  on  some  miiKW 
points  tbey  utterfy  foiled  to  estaUish  tbu 
charge^  and  it  nay  be  usnmed  that  with* 
•nt  the  diary  then  was  no  evidcaice  of 
adultery. 

The  case  for  the  respondent  and  eo- 
lespondent  was,  that  the  statements  in  the 
diary  as  to  the  adulterous  intercourse  were 
mere  hallucinations,  Mrs.  Robinson  being 
subject  to  a  disease  of  the  uterus,  which 
not  unfreqneotly  eanses  similar  haUuoina- 
tions. 

Forayth,  on  behalf  of  Dr.  Lane,  objected 
to  the  entries  in  the  diary  being  admitted 
in  evidenoe. 

[CocKBVRir,  C.J. — In  the  Eedesiastieal 
Court  they  would  have  been  evidence  as 
gainst  Mrs.  Robinson  as  oimfosnons  ta 
admisrions.] 

PtirMgth, — The  present  proceeding  differs 
from  a  suit  for  divorce  in  tiie  E(«lesiastical 
Court.  The  allied  paramour  was  no  party 
to  such  a  suit.  Here  two  persons  are 
charged  with  one  joint  act,  and  the  case 
must  fail  as  against  Mrs.  Robinson,  unless 
adultery  with  Dr.  Lane  is  proved.  Unless, 
therefore,  the  entries  would  be  evidence  as 
against  him  they  are  altogeth^  inadmia* 
sible. 

CocKBURH,  C.J. — It  never  could  have 
been  the  intention  of  the  le^slature  in 
passing  this  act,  that  the  petitioner  should 

(3)  Coram  Coekbom,  CJ.,  Wigbtmin,  J.  and 
the  Judge  Ordiiury. 


be  placed  in  awoiaepoailionutoeTideaoB 

than  be  would  have  been  in  if  proeee&g 
for  a  divorce  in  the  Ecclesissticsl  Cowt  oc 
the  House  of  Lwds,  in  either  of  which  estts 
the  entries  would  dearly  have  be»  cii- 
denee  against  Mrs.  RobiiuonM  confeMisu 
or  admissions. 

The  Jddoe  Ormhabt.— Thov  ii  as 
j^tence  for  yoor  objection.  The  atriss 
may  be  evidence  agunst  Mrs.  Robiuos, 
but  not  against  Dr.  Lane.  If  serenl 
persons  are  indicted  for  ba^Isry  or  eos- 
spiracy,  and  one  of  them  makes  a  confer 
sion  inculpating  the  rest,  agsinst  wbosi 
there  is  no  other  evidence,  he  msy  be  ess- 
victed,  though  the  others  mnstbeasquttsd. 

WiOHTMAH,  J.  concurred. 

The  evidence  was  admitted. 

Jnne  16.— The  caae  for  the  pstitiBMi 
having  closed,— 

Perajftk  proceeded  to  address  the  Covit. 
'—Though  the  ease  of  the  eo-respondnt 
is  subo^nate  to  that  of  the  wiie,  b;  aa 
arrangement  witb  her  counsel  it  hsi  ben 
agreed  that  I  should  first  address  the  Court. 

[CocKBURN,  C.J. — The  case  for  the  wife 
is  certainly  the  principal  case,  that  (rf  tke 
co-respondent  subordinate  to  it ;  the  nuis 
object  of  the  Divorce  Act,  in  requiring  tbe 
adulterer  to  be  joined  as  a  co-respondorti 
being  to  give  him  an  opportunity  to  ria- 
dicate  his  character.  The  correct  prscties 
would  be,  that  the  case  of  tbe  wife,  whid 
ia  the  principal  one,  should  be  gone  into 
before  tiiat  of  the  co-rnqMuden^  wfait^  i> 
merely  accessory  to  iL  However,  if  eoas- 
sd  have  arranged  otherwise,  Iseenoresson 
why  we  should  interfere.] 

The  case  for  the  eo-respondest  wss  le- 
eordingly  taken  firsL 

Dr.  PhilUmore  having  stated  the  esse  for 
Mrs.  Robinson,  and  examined  vitDcssei, 
called  Dr.  I^ne  as  a  witness  for  her. 

His  evidence  was  objected  to  by  the 
counsel  for  the  petitioner. 

[CocKBURN,  C.J.— This  being  a  pioceed- 
tnf;  instituted  in  consequence  of  sdulteiyi 
is  Dr.  Lane's  evidenee  admisrible  f ] 

[The  JuDOB  Obdinabt.— Dr.  La»  '» 
a  party  to  this  suit ;  and,'theiefon,  ankst 
the  statute  14  &  15  Vict.  c.  99,  or  tbs  l6 
&  17  Vict.  c.  88,  render  him  a  eompetot 
witness,  he  cannot  be  examined.  ^ 
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former  itatate  tend«red  partiei  to  niiti 
competent  vitnessei ;  but  ths  4tb  sec* 
tioii  in  aM  follows  :~**  NothtDg  herein  con- 
tained shall  apply  to  any  action,  suit,  pro* 
eeedingt  or  Inll,  in  any  court  of  OMnmon 
law,  or  in  any  Eeclenaatied  Court,  or  in 
either  House  of  Parliament,  instituted  in 
eonseqnenoe  of  adultery."  This  is  a  pro- 
ceeding instituted  in  consequence  of  adul- 
tery. That  statute  does  not,  therefore, 
render  him  a  competent  witness.  There  is 
nothing  in  the  16  &  17  Vict.  e.  83,  the 
statute  which  rendered  the  husbands  and 
wives  of  parties  to  suits  competent  wit- 
nesses, which  affects  the  exception  in  tba 
14  ft  1ft  ^ct.  e.  09.  a.  4.] 

Dr.  PhtiUnure. — It  baa  been  said  by 
Cockbom,  C.J.  that  it  never  could  bare 
been  the  intention  of  the  l^islatnre  by  the 
Divorce  Act  to  place  persona  bk  s  wwsa 
position  as  to  evidence  than  they  were 
before.  Dr.  Lane  might  have  been  exa- 
mined in  the  proceedings  in  the  eccle- 
siastical court.  If  he  cannot  be  now 
examined,  the  wife  is  placed  in  a  worse 
position  than  she  was  in  before  the  Divorce 
Act.  By  section  22.  of  that  act  this  Court 
is  directed  to  act  on  the  principles  and 
rules  on  which  the  Ecclesiastical  Court 
acted. 

[CocuuEN,  C.J. — But  we  are  bound  by 
the  rules  of  evidence  observed  in  the  com- 
mon-law courts.  There  he  clearly  could 
not  have  been  examined.] 

Dr.  i'Ai/tinore.  —  It  is  imposnble  to 
imagine  a  case  in  the  common-law  conrta 
in  which  the  same  point  could  arise. 

[CocKBURN,  C.J. — Suppose  8  statute  had 
enacted,  that  every  person  charged  with 
adultery  should  be  made  a  party  to  a  suit 
for  divorce  in  the  Ecclesiastical  Court,  you 
could  not  in  such  a  suit  bave  examined  him. 
Section  28.  of  the  Divorce  Act  does  substan- 
tially that.  If  the  legislature  puts  a  party 
in  a  position  to  which  the  existing  law  is 
clearly  applicable,  we  must  apply  it.  Pre- 
vioaaly  to  the  Divorce  Act,  no  party  to 
a  proceeding  instituted  in  consequence  of 
adultery  was  competent  as  a  witness.  That 
act  m^ea  the  co-respondent  a  party  to 
•ueh  a  proceeding.  Surely  he  is  not  a 
competent  witness.] 

[WiGHTMAN,  i. — Before  that  act  the 
proceedings  in  the  Eeclesiaatieal  Court  were 


against  the  wife  alone,  and  in  a  court  of 
common  law  against  the  adulterer  alone. 
It  might  be  ai^ed,  that  here  there  are  two 
substantially  different  suits  tried  under  one 
form  of  proceeding.] 

Dr.  PhiUimere. — Tea ;  one  for  divorce, 
the  other  for  damages  and  costs. 

[The  Judge  Obdikaky.— 'Here  there  is 
no  petition  for  damages.] 

Dr.  PkiUimore. — If  the  Court  should  be 
of  opinion  that  Dr.  Lane's  evidence  is  not 
admissible,  he  might  be  dismissed  from  the 
suit  at  once,  there  being  no  evidence  against 
him,  and  then  be  could  be  examined. 

Addanuy  contriL— The  Court  have  no 
right  to  pass  a  aubstantive  judgment,  dis- 
missing the  co-respondent  from  the  suit 
before  its  termination. 

[WieHTHAir,  J.~It  is  a  commoa  thfaig 
in  criminal  proceedings  and  in  civil  pro- 
ceedings in  the  common-law  eonrts,  to 
dismiss  a  party  for  the  parpose  of  allowing 
him  to  give  evidence.  Dr.  Lane  is  not  a 
defendant  in  a  proceeding  for  divorce.  If, 
having  no  evidence,  the  petitioner  had 
applied  to  the  Court  to  be  excused  from 
m^ing  Dr.  Lane  a  co-respondent,  he  could 
have  been  called  for  the  wife.  Suppose 
the  Court  should  think  there  is  no  ease 
against  Dr.  Lane,  but  that  the  charge  of 
adultery  against  the  wife  is  proved,  would 
the  Court  make  bim  pay  the  costs  ?] 

Cw.  oiv.  v«2(. 

June  16. — CoCKBU&K,  C.J.  ■aid--tliat 
tbe  Court  were  all  dearly  of  opiniofl  that, 
on  the  true  construction  of  the  statute  re- 
lating to  the  evidence  of  parties  to  suits, 
14  &  15  Vict.  c.  99,  and  of  the  Divorce 
Act,  Dr.  Lane,  so  long  as  he  continued 
to  be  a  co-respondent,  could  not  give 
evidence  for  Mrs.  Robinson ;  but  that  the 
question  whether,  it  being  admitted  that 
there  was  no  evidence  against  him  except 
the  confession  of  Mrs.  Robinson,  the  Court 
ought  not  ex  debito  justitiee  to  dismiss  him 
from  the  suit  for  tiie  purpose  of  rendering 
him  a  competent  witness  on  her  behalf,  was 
one  of  such  importance  with  reference  to  the 
future  administration  of  justice  under  the 
Divorce  Act,  that  the  fortiier  beating  would 
be  adjourned  in  order  that  the  other  mem- 
bers of  the  full  Court  might  be  consulted 
before  making  a  precedent. 

A^oumed  lo  Jwe  21. 
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June  21.  —  CocKBUBK,  C.J.  now  nid 
that  the  Court  had  consulted  with  Lord 
Campbell,  C.J.,  Pollock,  C.B.,  and  Mr. 
Joatiee  Williams,  and  that  they  agreed  with 
the  Jndge  Ordinary  and  himaelf  in  think- 
ing that  the  Court  had  not  power  to  dhmiM 
Dr.  Lane  from  the  auit  in  ordor  to  render 
him  a  eompetent  witness  for  Mrs.  Rolna- 
son ;  but  tiiat  Mr.  Justice  Wightman  en- 
tertained a  contrary  opinion.  7*hat  the 
grounds  on  which  they  had  formed  their 
opinion  were,  that  section  28.  of  the  Di- 
vorce Act  having  expressly  provided  that 
in  every  petition  presented  by  a  husband 
the  petitioner  should  make  the  allied 
adulterer  a  co-respondent  to  the  petiUon, 
unless  on  special  grounds  he  should  be 
excused  by  the  Court  from  so  doing,  that 
provision  was  ui  tlwir  opinion  imperative, 
and  that  where  at  tfaa  ontset  the  petitioner 
had  not  been  excused  finm  so  doing  the 
alleged  adulterer  was  a  necessary  party  to 
the  suit,  not  only  in  its  inception,  but  also 
throughout  its  continuance,  until  final  sen- 
tence should  be  pronounced,  unless  the 
petitioner  should  apply  to  the  Court  to 
dismiss  him  from  the  suit^— that  the  object 
of  the  legislature  was  probably  not  con- 
fined to  enabling  the  alleged  adulterer  to 
defend  himself  from  a  demand  for  damages 
and  costs,  because  it  was  not  left  to  the 
discretion  of  the  petitioner  to  make  him 
a  co-respondent,  but  that  it  was  intended 
also  that  a  person  whose  conduct  and  cha- 
racter were  involved  in  a  proceeding  not  di- 
rected immediately  against  himsdf,  should 
have  an  opportunity  of  defending  himself 
by  counsel  and  witnesses, — that  the  act 
having  made  the  alleged  adulterer  a  neces- 
sary party  to  the  suit,  neither  directly  nor 
indirectly  had  the  Court  power  to  dismiss 
him,— that  it  was  said  this  was  a  course  the 
Court  ought  to  adopt  ex  debito  juttitiec,  in 
order  that  injustice  might  not  be  done :  but 
that  considering  that  the  whole  jurisdiction 
of  the  Court  was  derived  from  and  limited 
by  the  Divorce  Act,  they  were  of  opinion 
that  they  would  not  be  justiOed  on  such  a 
ground  in  acting  in  defiance  of  a  clear  and 
imperative  rule  laid  down  by  the  legisla- 
ture. 

WiGHTUAN,  J.— I  regret  that  I  cannot 
come  to  the  same  conclusion  as  that  of  the 
rest  of  the  Court,  on  the  question  whether 
we  have  power  to  dismiss  from  the  suit 


beftwe  its  final  termination  Dr.  Lsne, 
against  whom  it  may  be  assumed  that  ao 
case  has  been  made  out  by  the  endaws 
which  is  admissible  as  against  him. 

Prior  to  the  30  ft  31  Vict.  e.  85.  tbs 
alleged  adnltarar  would  have  been  a  eom- 
petent witness  for  the  irifo  bodi  in  the 
Eceleaiastieal  Court  and  in  the  Houe  of 
Lords  in  proceedings  in  those  Courts  fn 
a  divorce.  His  evidence  is  only  excluded 
indirectly  by  the  operation  of  section  28. 
of  that  act,  which  makes  it  necessary  thst 
he  should  be  made  a  co-respondent  to  the 
petition ;  and  where,  as  in  this  case,  then 
is  no  evidence  against  him,  and  he  nitiit 
therefore  be  absolved  from  the  charge  of 
adultery— in  other  words,  dismissed  from 
the  suit  a<  sone  timp— I  find  nothing  in 
the  statute  which  would  prohibit  the  C^oit 
from  making  an  order  dismissing  him  nntH 
the  suit  has  ended  as  against  botii. 

Must  diera  of  neceasi^  be  but  one  d^ 
eree?  The  proceedings  agunst  the  irifs  sad 
the  alleged  adulterer  are  so  dissimihtf,  thst 
I  see  no  reason  why  the  Court  should  not 
pronounce  separate  judgments  as  to  them. 
By  section  28.  the  parties,  or  either  of 
them,  may  insist  on  having  questions  of 
fact  tried  by  a  jury.  Suppose  the  co- 
respondent only  should  apply  for  a  trisl  by 
jury,  and  obtain  a  verdict,  could  not  tbe 
Court  after  verdict  dismiss  him  from  the 
suit  at  once  T  Would  it  be  precluded  from 
doing  BO  until  it  pronounced  its  final  ssih 
tence  ?  Again,  it  is  not  absolutdy  ncees- 
•ary  that  there  should  be  any  co-respea- 
dent.  When  the  case  closed  against  Dr. 
Lane,  and  it  appeared  there  wasno  evidcaee 
against  him,  1  see  nothing  in  the  itatnte  to 
shew  that  the  Court  could  not  dismiss  lam 
at  once  from  the  suit.  The  sole  evidence 
against  Dr.  Lane  is  Mrs.  Robinson's  jov- 
nal ;  that  journal  shews  clearly  that  the  it  s 
person  of  a  most  excitable  and  imaginadTS 
temperament,  and  might  well  write  thst 
which  had  no  existence  in  fact.  Dr.  Lane 
is  the  only  person  who  can  disprove  ber 
statements.  If  this  Court  has  not  the 
power  to  dismiss  him  before  the  te^ 
minatim  of  this  suit,  the  eircumstanees  of 
which  are  of  sueh  a  peculiar  aatoie,  the 
greatest  injustice  may  be  done;  and  I 
cannot  think  that  the  legislature  can  ban 
contemplated  or  intended  auch  a  result. 
On  these  grounds,  I  think  that  we  possess 
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the  power,  and  ponening  U  should  exer- 
cise it,  of  dismissing  Dr.  Lane  now  from 
the  suit,  and  admitting  him  as  a  witness  for 
Mrs.  Robinson. 

The  JuDOE  Ordikart.— I  concur  in  the 
opinion  of  the  Lord  Chief  Justice.  My 
Qpinion  is  founded  entirely  on  the  provi- 
sions  of  the  statute. 

Jaly  8. — CocKBURM,  C.J. — Since  this 
cue  was  last  before  the  Court  considerable 
doubts  have  suggested  themselves  to  the 
minds  of  certain  members  of  the  Court,  as 
to  the  propriety  of  our  decision  in  refusing 
to  accede  to  the  application  of  the  counsel 
for  Mrs.  Robinson,  to  dismiss  Dr.  Lane 
from  the  suit,  and  allow  him  to  be  exa- 
mined on  her  behalf.  A  strong  impression 
seems  to  prevail  in  their  minds  that  justice 
to  a  woman  placed  under  such  circum- 
stances requires  that,  if  no  case  be  made 
out  against  the  alleged  adulterer,  who  has 
been  made  a  co-respondent,  he  should  be 
dismissed  from  the  suit,  and  allowed  to 
give  evidence  on  her  behalf.  In  these 
doubts  I,  for  one,  concur.  It  has  been 
brought  to  oar  knowledge  that  in  a  bill 
now  befiure  Uie  legislature,  fbr  amending 
the  act  by  which-  this  Court  was  consti- 
tuted, it  is  intended  to  introduce  a  clause 
for  the  purpose  of  solving  Uiese  doubts, 
and  to  enable  the  Court  to  dismiss  a  co- 
respondent against  whom  there  is  no 
evidence ;  and  we  understand  that  that 
clause  is  to  apply  to  pending  suits.  If 
it  should  become  law,  we  should  be 
only  too  glad  to  avail  ourselves  of  power 
so  given  to  dismiss  Dr.  Lane  from  the 
suit,  and  allow  him  to  be  examined  on  the 
behalf  of  Mrs.  Robinson.  If  there  had 
been  no  prospect  of  such  a  provision  I,  for 
one,  should  think  it  necessary  to  recon- 
sider the  decision  we  isame  to ;  but  as  thwe 
in  a  probability  that  the  question  will  be 
shortly  settled  by  the  legislature,  we 
think  the  interests  of  juatice  require  that 
I>r.  Lane,  against  whom  there  is  no  evi- 
dence, should  be  dismissed  from  the  suit 
and  allowed  to  give  evidence. 

We  shall,  therefore,  adjourn  the  further 
oonsidemtion  of  the  ease. 

Adjourned* 


HAniHoiruL.^ 

1 858.        >     WZLU  V.  TILLS. 

July  29.  J 

Praetiee — Caste  of  Wife  defending  Suif 
for  Divorce  when  paid  by  the  Husband. 

In  the  Ecelesiastieal  Court,  the  proctor  of 
a  wife  defending  a  euit  for  divorce  woe 
alwatfe  entitled  to  receive  from  the  huAand 
the  reaaonahle  eotU  of  eonduetfyig  her 
drfenee. 

In  tueh  tt  ttdl,  transferred  io  lAe  Divorce 
Court  an  additional  allegation  on  behalf  «f 
the  wife  was  brought  in  qfter  the  evidence 
had  been  publiehed,  selling  up  condonation 
during  the  progress  of  the  suit,  hut  wot 
not  supported  by  the  evidence.  According 
to  the  practice  of  the  Ecclesiastical  Court, 
additional  allegations,  tit  that  stage  of  the 
suit,  were  only  permitted  if  verified  by 
ajidavit.  In  this  case  it  teas  verified  by 
affidavit  of  the  wife :— Held,  that  as  the 
proctor  of  the  wife  is  bound  to  bring  before 
the  Court  any  defence  set  up  by  her,  and 
not  plainly  unfounded,  he  was  eiUitled  to 
receive  the  eotte  ef  thie  allegation  from  the 
kuAand, 

This  was  a  suit,  insUtuted  in  the  Con- 
sistory Court  of  London,  by  George  Wells 
against  Eliza  Amelia  Wells,  his  wife,  for 
a  divorce  d  mensd  et  thoro,  on  the  ground 
of  adultery,  and  transferred  to  this  Court. 

The  libel  was  brought  in  on  the  27tb  of 
January  1857,  and  witnesses  were  exa- 
mined upon  it. 

On  the  16th  of  May  a  responsive  alle- 
gation by  the  wife  was  brought  in,  and 
witnesses  were  afterwards  examined  upon 
it. 

In  April  1868,  after  the  pnblication  of 
the  evidence  taOcen  on  the  libel  and  respon- 
sive  allegBtion,  additional  articles  were 
brought  in  on  behalf  of  the  wife,  setting  up 
condonation.  In  these  it  was  all^d,  Uiat, 
in  December  1 857,  Mr.  Wells  had  on  seve- 
ral occasions  met  his  wife  by  appointment 
at  the  house  of  a  mutual  friend,  named 
M'Quellin,  and  that  at  one  of  these  inter- 
views tbey  were  reconciled  and  mutually 
fotgave  each  other;  and  that  at  another 
connubial  intercourse  had  taken  place. 
Two  witnesses,  Shanti  and  M'Quellin, 
were  examined  on  these  ardclas ;  but  their 
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evidence  failed  to  prove  either  that  Mr. 
Weill  had  expressly  foi^Ten  his  wife,  or 
that  eonnnbial  intercourse  had  taken  place. 
Shanti  was  evidently  a  strong  partisan  of 
the  wife,  and  was  contradicted  in  many 
points  by  M'Quellin,  whose  evidence  was 
more  trustworthy.  The  latter  only  was 
examined  on  the  article  alleging  coniiobial 
intercourse ;  and  in  his  evidence  he  stated 
that  he  did  not  believe  that  it  could  have 
taken  place. 

July  16.— The  cause  came  on  for  hear- 
ing, the  only  point  in  dispute  beiiig  whether 
there  was  proof  of  adulteiy.  The  plea  of 
fiondiwation  set  up  in  the  additional  articles 
was  abandoned  by  the  oonnsel  for  the 
wifio. 

At  the  dose  of  the  case— 

Dr*  Trittram,  on  behalf  of  the  wife, 
asked  the  Court  to  order  that  the  wife's 
costs  of  the  additional  articles  should  be 
paid  fay  the  husband.  By  the  practice  of 
the  Ecclesiastical  Court  the  proctor  of  the 
wife  against  whom  a  suit  for  divorce  had 
been  instituted  was  entitled  to  receive  from 
the  husband  the  costs  incurred  in  defending 
her.  These,  with  the  exception  of  the 
costs  of  the  addidonal  articles,  have  been 
paid.  Though  the  evidence  foiled  to  sus- 
tain Uiemt  the  proctor  is  entitled  to  hit 
costs.  He  was  bound  to  bring  them  in, 
Mrs.  Wells  having  made  an  affidavit  veii- 
lying  the  statements  in  ihem  in  accordance 
with  the  practiee  of  the  Ecclesiastical 
Court,  which  required  an  affidavit  in  tup- 
port  of  additional  articles,  brought  in  tStet 
the  evidence  had  been  published. 

Dr*  CurteiM  {Dr,  Addamu  with  him), 
contri. — It  was  entirely  through  the  negli- 
gence of  the  proctor  in  not  ascertaining 
that  he  had  good  evidence  to  support  the 
additional  articles  that  these  costs  were 
incurred.  The  husband  ought  not^  there- 
fore, to  have  to  pay  them. 

CWr.  oAi.  ni2f. 

The  JsDQi  Ordihakt  now  delivered 
judgment.*— After  an  examination  of  the 
endmc^  be  pronounced  the  chaiga  of 
adultery  eat8bliflhed,and  decreed  a  judicial 
separation.    He  then  continued — 

I  must  now  dispose  of  a  question  that 
was  reserved  respecting  the  costs  of  the 


addidonal  articles  setting  up  condoottioB. 
In  the  Consistory  Court  the  pioetor  d^ 
fending  a  wife  in  a  nut  for  divans  wis 
always  conndered  to  be  entided  to  n- 
ceive  firom  the  huiband  the  rsasonsUs 
costs  of  conducting  that  defence ;  but  it 
was  said  in  this  case  that  the  period  st 
which  the  condonation,  which  was  made 
the  subject-matter  of  the  additional  arti- 
cles, was  allied  to  have  taken  place,  ougtit 
to  have  excited  the  vigilance  of  the  pioetor, 
and  that,  if  he  had  exercised  reasoubls 
care  in  ascertaining  what  evidence  his  cBent 
could  produce  to  support  Uiem,  be  nvit 
have  known  that  there  was  no  gionad  for 
such  a  defence,  and,  therefore,  he  oi^tut 
to  have  put  the  luaband  to  the  costs  oeet- 
aioned  by  iL  It  is  ffifficalt  to  drav  tbs 
line  in  tnoh  cues,  and  a  proctor  refansg 
to  bring  before  the  Court  any  defence  set 
up  by  his  client,  and  not  plainly  unfounded, 
would  incur  a  very  grave  respoosiUti^, 
and,  therefore,  I  think  the  costs  most  be 
allowed,  although  I  cannot  doubt  that  Am 
was  a  miserable  conspiracy  to  entrap  the 
husband  into  a  position  which  mig^t  bs 
urged  as  evidence  of  condonation ;  and  if 
anything  were  necessary  to  confim  my 
opinion  as  to  there  being  good  ground  for 
<Jie  suit,  it  would  be  supplied  by  diia  st* 
tempt  to  defeat  it  by  matter  eubseqwnt 

Judicial  teparalion  decreed. 
Co$t$  tiftke  addUiamal  ariieUt 
10  be  paid  hg  the  Imtbaai. 


FaoBATB.  ^ 
1658.       >  ELMS  V.  BUra  AHD  OTHUf. 

July  S6.  3 

mU — Revoeatiem  hg  Tearing—Ad  tf 
Tearing  ineompt^—PrenmptMm  of  As- 
voeatitm—BwIhen  o/  Prw^ — 1  e.  26. 
«.  20. 

In  order  that  a  will  wtay  he  retoied  i$ 
tearing,  it  miut  be  themn  that  the  teMax 
Wended  thai  which  he  actualig  didofitt^ 
to  have  had  the  efeet  ofrenkimf  U  wftM 
fRore.  ^  he  atmmeneee  tearing  U  wUh  lie 
intention  of  revoking  it,  and  Mag  ahaat  If 
tear  furihar  ttops  in  medio,  the  act  •othemg 
complete,  the  will  remains  valid. 

A.  having  cornmeaeed  tearing  Ui  wiB, 
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''v  admitted  to  have  been  duly  exe- 
S  the  intention  of  revoking  0,  Had 
t'/  m  two  pieces  when  he  stopped, 
me  evidence  to  lead  to  the  eon- 
ua$  about  to  tear  ^thevt 
•*ped  at  the  entreaty  of  « 

tatitfiei  that  the  wiU 
i,  and  lutf  satisfied  on 
«en  revoked,  granted 

afill  is  propounded 
ttiere  is  a  primd  facie 
tt  was  put  in  that  state  bp 
^nimo  revoeandi  ;  hut  when  evt- 
•t  given  for  the  purpose  of  sheainy 
^  such  is  not  the  ease,  the  matter  is  at 
large,  and  the  presumption  must  be  dis- 
regarded, and  a  Court  orjwry  should  decide 
on  the  evidence  alone,  and  ehould  not,  if 
<Aey  are  Ui  doubt  on  the  evidence,  find 
against  the  will  by  calling  in  aid  the  pre- 
sumption. 

This  was  an  amicable  sait  instituted  for 
the  purpose  of  taking  the  opinion  of  tho 
Court  upon  the  question  whether  the  will 
of  Vickers  Gilbert  Jacob,  late  a  lieutenant 
in  the  44th  regiment  of  Madras  Native  In- 
fantry, who  died  on  the  25th  of  August 
1857)  leaving  personal  property  to  the 
unount  of  8,0001.,  ^een  revoked  by 
him. 

The  plaintiff,  who  pxopounded  the  will, 
vat  one  of  the  exeontrizei,  and  alw  re- 
siduary legatee  lubjeet  to  a  bequest  of 
l,000i.  to  Harriet  l^ore,  niece  of  a  Major 
Watson.  The  defendants  were  the  brothers 
and  ritters  and  next-of-kin  of  the  deceased. 

The  declaration,  after  stating  the  factum 
of  the  will  on  the  14th  of  January  1656, 
alleged  that  the  deceased,  on  the  14th  of 
August  1857»  having  the  intention  to  make 
a  new  will  and  thereby  to  bequeath  the 
whole  of  his  property  to  the  plaintiff,  com- 
menced  tearing  it;  and  did  tear  it  in  such 
manner  as  now  appears,  but  without  the 
intention  of  reToking  it,  and  that  on  sab- 
sequent  occasions  he  had  allnded  to  it  as 
being  valid  and  unrevoked. 

Flea— That  after  making  the  said  will, 
the  deceased  revoked  it,  and  the  same  was 
never  revived. 

On  the  2Ut  of  July  the  cause  came  on 
Niw  Saam^  XXTIL— Psoutb. 


for  hearing  before  Sir  C.  Cresswell,  on 

oral  evidence  without  a  jury. 

The  Queen's  Advocate  (Sir  J.  D. 
Harding),  Dr,  Spinkt  and  Welsby,  fbr  the 
plaintiff. 

Dr.  PbiUimore  and  Coleri^,  tor  the 
defimdants. 

It  was  stated  by  the  Qoeen's  Advocate 

in  his  opening  speech  that  in  1856  the  de- 
ceased came  from  India  on  sick  leave  and 
went  to  Jersey,  where  a  relative  of  his, 
Major  Watson,  resided,  and  that  whilst 
there  he  made  his  will,  and  left  it  in  the 
custody  of  Major  Watson,  who  subse- 
quently, in  consequence  of  deceased's  in- 
temperate habits,  pKced  him  under  re- 
straint, and  that  the  deceased  had  since 
taken  a  great  dislike  to  him. 

The  evidence  was  aa  follows. 

E.  B.  Cox — I  am  a  farmer  at  Fron, 
near  Carnarvon.  I  became  acquainted 
with  Lieut.  Jacob  in  April  1856.  He  was 
staying  at  Carnarvon.  I  was  in  constMit 
intercourse  with  him.  In  October  1856 
we  went  to  London  and  called  at  the  office 
of  Mr.  Few,  a  solicitor,  and  the  deceased 
told  me  he  had  given  orders  to  Mr.  Few 
to  obtain  his  will  from  Major  Watson.  In 
October  1856  a  letter  came  for  Lieut. 
Jacob,  who  was  staying  at  my  house,  from 
Mr.  Few.  It  contwned  the  will.  He  told 
me  to  read  it,  and  take  care  of  it  for  him. 
I  put  it  in  a  drawer.  It  was  then  in  a  per- 
fect state.  The  will  remained  in  my  cus- 
tody till  May  1857)  when  we  arranged  to 
come  to  London.  He  told  me  to  put  the 
will  in  his  portmantean.  I  did  so*  Wo 
went  to  London.  He  told  me  he  was  going 
to  make  another  will,  and  leave  the  whole 
of  bis  money  to  Miss  Elms,  and  that  he 
should  instruct  Mr,  Few  to  make  a  new 
will.  I  went  with  him  to  Mr.  Few's  office. 
He  went  in,  and  when  he  came  out  said  that 
Mr.  Few's  head  clerk  was  not  in,  and  it 
must  do  when  he  came  up  to  London  again. 
I  brought  the  will  back  to  Carnarvon.  I 
returned  the  next  day  with  him.  In  June 
1857  deceased  had  orders  to  proeeed  to 
India.  In  that  month  I  came  np  to  Lon- 
don with  bim*  Kotbing  then  occurred 
with  respect  to  the  will.  We  temainad 
in  London  two  or  three  days,  and  then 
we  returned  to  Carnarvon.  In  August 
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1857  deceased  was  staying  at  my  house. 
On  the  14th,  about  twelve  o'clock  in  the 
day,  having  drunk  almost  a  pint  of 
brandy  that  morning,  he  was  lying  on 
a  sofa  in  the  kitchen.  He  asked  me  to 
go  up  and  fetch  his  will  out  of  his  port- 
manteau. I  did  so,  and  put  it  into  his 
hand ;  at  aeon  as  I  did  so,  he  tore  it,— 
ripped  it.  As  aoon  as  I  saw  what  he  was 
doing  I  said,  *'  Stop,  don't  do  that ;  if  you 
do  so.  Miss  Elms  will  not  take  one  penny 
of  your  money,  unless  you  were  to  make 
another  will,  and  as  it  is  she  will  get  the 
greater  part  of  it."  He  stopped.  He  said, 
**  Oh,  I  shall  make  another."  I  said,  "If 
you  wish  to  destroy  it,  you  had  better  bum 
it."  He  said,  "  Oh,  you  bum  it."  I  said, 
"No,  I  wonV*  I  said,  «Will  you?" 
He  said,  *'No,  I  shan't."  I  then  said, 
"  Then  I  will  take  it  np-stairs."  I  did  so ; 
he  knew  that  I  took  it  up-staira. 

To  the  Court: — After  he  tore  it,  he 
either  gave  it  to  me  or  I  picked  it  up  off 
the  floor,  I  cannot  say  for  certain ;  I  think 
I  picked  it  up  ;  he  was  on  the  sofa ;  it  did 
fiUI  out  of  his  hand  at  the  time.  He  had 
it  in  his  hand  when  I  said  "Stop,  don't  do 
that."  It  was  on  the  instant.  I  told  him 
it  would  be  time  enough  to  destroy  it  when 
he  had  made  another.  The  tearing  was 
all  done  at  once,  not  sheet  by  sheet. 

Examination  continued. — Mrs.  Cowli- 
ahaw,  my  siater,  was  in  the  kitchen  when 
this  took  place.  Mr.  Cowlishaw  was  in  the 
parlour.  Deceased  left  my  house  on  Sunday, 
the  16th  of  August  1857.  I  went  with  him 
to  London  ;  we  arrived  there  on  the  17th, 
and  put  up  at  the  Cross  Keys,  Wood  Street. 
On  the  18th  of  August  1  went  with  him 
to  Horsham.  He  said  he  went  to  Hor- 
sham to  see  Miss  Elms,  to  bid  her  good- 
bye. He  did  meet  her  ;  he  disguised  him- 
self for  that  purpose ;  he  borrowed  my 
mackintosh.  I  returned  to  London  with 
him  that  day.  He  told  me  he  had  seen 
her  ;  after  seeing  her  he  seemed  very  much 
distressed.  He  never  went  out  again  from 
the  Cross  Keys  till  Wednesday  evening, 
the  19th,  when  he  went  to  Southampton. 
I  do  not  know  of  his  having  the  will  with 
him  on  that  occasion.  In  September  1857 
I  found  the  will  in  my  drawer.  I  had  a 
letter  from  Mr.  Few,  to  aak  whether  I  had 
any  papers  of  bia.   He  looked  over  all  his 


papers  the  day  before  he  left,  and  bunit 
all  but  the  vrill.  When  we  came  to  the 
will,  I  said,  "  There  is  the  will,  Jacob." 
We  were  packing  up.  He  said,  in  answer 
to  me,  "  I  shall  make  another  will  when  I 
get  to  London."  I  put  it  on  his  drawen 
in  his  room.  When  Mr.  Few  wrote  tome, 
I  went  to  find  the  will ;  it  was  ia  the 
drawen  in  my  room.  I  forwarded  it  to 
Few  by  post ;  I  do  not  know  how  it  came 
in  the  drawer  where  I  found  it  (2). 

On  cross  -  examination  be  said.  He  had 
the  will  in  his  hand  when  I  said,  "  Stop"; 
and  then  it  went  on  the  floor.  I  cannot  say 
whether  he  threw  it  on  the  floor.  He  had 
tom  the  will  as  much  as  ever  he  did  when 
I  said  "  stop"  ;  it  was  all  one  act.  I  do  not 
recollect  whether  fae  told  me  to  pick  it  up ; 
I  picked  it  up  at  once. 

To  the  Court : — I  picked  it  up  as  soon 
as  it  dropped.  After  I  picked  it  up  I  saii, 
**  If  yon  were  to  die,  Miss  Elms  would  not 
get  a  penny." 

On  the  15th  of  August,  when  I  fouad  the 
will,  I  believe  be  said,  **  It  is  no  use,  Imean 
to  make  another  will  when  I  go  to  London." 
I  think  he  used  the  expression  "  it  is  no 
use"  when  he  tore  the  will.  After  he  had 
come  back  from  Horsham  he  said  nothing 
to  me  aboutmaking  another  will.  I  remind- 
ed him  that  he  should  make  another  vill. 
"  I  shall/*  he  said,  "  but  we  have  not  time 
now."  He  was  not  in  a  state  quite  to  make 
a  will  while  in  London.  He  said,  '*  If  I  am 
taken  ill  on  board  ship,  you  may  depend 
on  it  I  ahall  make  my  will ;  I  shall  be 
sure  to  think  of  it ;  I  shall  speak  to  the 
captain." 

Catherine  Cowlishaw  aaid — Hy  husband 

and  I  were  on  a  visit  to  Cox,  who  is  my 
brother,  in  August  1857.  On  the  14th  of 
August  I  was  in  the  kitchen  with  Cox  and 
the  deceased ;  my  husband  was  in  an  ad- 
joining parlour.  I  heard  Mr.  Jacob  say, 
"  Cox,  fetch  my  vrill  down  " ;  Cox  fetched  it 
down  and  gave  it  to  Mr.  Jacob,  who  was 
lying  on  the  sofa  at  full  length.  He  took 
the  will  and  appeared  as  if  he  would  tear 
it.  He  did  begin  to  tear  it;  I  said  "Stop." 

(2)  It  WM  aumsted  that  Lieut.  Jftcob,  tRalai 
interview  with  Miss  Elms,  had  forgotten  to  t*lK  tlie 
will  from  the  pocket  of  Cox'a  mai&iitoah,  and  Ait 
Cox  hid  then  taken  it  back  to  Fron,  audit  bad  beta 
placed  by  some  person  in  hit  drawer. 
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He  tore'  it  a  little  more,  and  I  said,  "  Pray 
do  stay.*'  He  was  going  to  tear  it  a  little 
fhrther.  Cox  said,  "Don't  mutilate  it  like 
that,"  or  words  to  that  effect,  **  then  Miss 
Elms  would  not  have  any  of  your  money." 
He  was  going  to  tear  it  still  further.  I 
said,  "  Oh  1  pray  don't,"  and  he  ceased. 
He  let  it  fall  on  the  floor.  He  was  still 
lying  at  full  length  on  the  sofa.  In  a  few 
moments  he  got  up  and  picked  it  up,  and 
said,  "I'll  take  Cowlishaw  this  to  read, 
he'll  like  to  read  it."  He  then  went  out 
of  the  kitchen  into  the  parlour,  and  took 
the  will  with  liim-— I  did  not  go  into  the 
parlour. 

On  cross-examination  she  said — I  beard 

no  conversation  about  the  will  before  he 
sent  Cox  up-stairs.  He  began  at  once  to 
tear  it.  I  am  sure  be  tore  it  at  three  dif- 
ferent times.  Cox  did  not  say  anything 
to  him  till  the  second  time ;  I  did  not  bear 
him  or  Cox  say  anything  about  burning  it. 
Cox  followed  him  into  the  parlour.  He 
said  several  times  "  He  would  not  leave 
the  little  girl  anything,  Miss  Elmi  should 
have  the  whole  of  his  property." 

On  re-examination  she  said — After  I 
said,  "Oh,  pray  don't,'*  he  let  it  fall  out 
of  bis  hand  as  Uiough  accidentally. 

James  Cowlishaw,  the  husband  of  the 
last  witness,  said — Lieutenant  Jacob  fre- 
quently said  that  he  intended  to  destroy 
his  will  and  make  another,  leaving  the 
whole  of  bis  property  to  Miss  Elms;  that 
he  had  left  Major  Watson's  niece  1,000/., 
but  he  intended  that  she  should  not  have 
it.  On  the  14th  of  August,  Mr.  Jacob 
came  into  the  parlour,  followed  by  Cox. 
He  said,  "Cowlishaw,  this  is  my  will,  I 
request  you  to  read  it,"  or  words  to  that 
effect,  I  did  read  it,  so  far  as  to  ascertain 
whom  he  had  left  his  money  to.  He  had 
left  1,000/.  to  tlie  little  girl,  and  the  rest 
of  his  property  to  Miss  Blms,  I  read  so 
much  and  then  handed  it  back  to  him. 
He  said,  "I  mean  to  destroy  this  and  make 
another  in  favour  of  Miss  Elms."  Myself 
with  Cox  said,  "  If  you  leave  it  in  this  mu- 
tilated state  there  will  he  a  bother  about 
it."  Cox  suf^stedhe  should  put  it  in  the 
fire  in  the  back  kitchen ;  Jacob  asked  me 
to  do  so;  I  said  "  No ;  it  is  a  very  serious 
affair ;  I  won't  interfere."  Jacob  asked 
Cox  to  do  it ;  I  then  handed  it  hack  to 
Mr.  Jacob,  and  Cox  said,  "Then  if  you 


won't  destroy  it,  I'll  take  it  hack  up- 
stairs." He  did  so  ;  he  bad  been  drinking 
brandy  that  morning  frequently. 

On  cross-examination  he  said — He  was 
not  drunk,  be  knew  what  he  was  doing. 

W.  Cox,  a  waiter  at  the  Cross  Keys,  in 
"Wood  Street. — I  recollect  Lieutenant  Jacob 
coming  to  the  Cross  Keys  two  or  three 
times  ;  I  remember  the  occasion  of  his 
going  to  India  ;  I  recollect  his  saying  he 
was  going  to  Horsham,  and  his  putting  a 
coat  or  mackintosh  on ;  he  said  he  was 
going  in  disguise  to  see  his  sweetheart ; 
I  recollect  seeing  him  with  papers  once,  I 
ean't  say  whether  at  that  time  ;  they  were 
in  a  coat  hanging  up ;  they  looked  like  a 
roll ;  he  said  it  was  his  will." 

Helen  Matilda  Elms,  the  plaintiff,  said— 
I  was  at  one  time  engaged  to  be  married  to 
Lieutenant  Jacob  ;  he  came  down  to  Hor- 
sham in  August  1 857,  just  before  he  sailed ; 
I  had  an  interview  with  him  ;  be  told  me  he 
was  going  to  sail ;  he  produced  a  paper  from 
the  pocket  of  the  coat  he  had  on  ;  be  said 
it  was  his  will ;  he  opened  it  partly  ;  I  did 
not  look  much  at  it;  I  think  I  saw  my 
name,  but  I  am  not  sure ;  I  don't  think  I 
saw  his ;  he  said  it  was  a  will  made  in  my 
&Tour ;  he  wished  me  to  keep  it ;  I  said 
I  did  not  wish  to  keep  it ;  1  did  not  ob- 
serve whether  it  was  torn  ;  it  was  opened 
very  partially. 

On  the  will  being  shewn  to  the  witness, 
she  said — It  was  quite  the  colour  of  that 
paper,  but  it  was  more  doubled  up;  I 
thought  it  was  a  journal  when  he  first 
shewed  it  me. 

The  Queen's  Advocate. — In  order  that  a 
will  may  he  revoked  by  any  act  done  to 
the  instrument  itself  Uiree  things  must 
concur.*— First,  there  mast  he  an  intention 
to  revoke  ;  secondly,  the  act  must  be  one 
of  those  prescribed  by  I  Vict.  c.  26.  s.  20, 
viz.,  "burning,  tearing,  or  otherwise  de- 
stroying"; thirdly,  the  intention  and  the 
act  must  both  be  complete.  If  the  act  be 
merely  inchoate  and  the  intention  change 
before  the  completion  of  act,  the  will  is 
unrevoked — Doe  v.  Perkes  (3).  In  that 
case  the  testator,  being  angry  with  A,  one 
of  the  devisees,  began  to  tear  his  will  with 
ihe  intention  of  destroying  it,  and  having 

(S)  8  B.  ft  Aid.  469. 
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torn  it  in  four  pieces^  was  prevented  from 
proceeding  fiirtber,  partly  by  ft  bystander, 
who  held  hii  arms,  and  partly  by  the  en^ 
treaties  of  A.  He  then  put  by  the  several 
pieces,  and  expressed  his  satisfaction  that 
no  material  part  of  the  writing  had  been 
injured.  It  was  held,  that  on  these  facts 
it  waa  properly  left  to  the  jury  to  say 
whether  he  had  completely  finished  all 
that  he  intended  to  do  for  the  purpose  of 
destroying  the  will ;  and  the  jury  having 
found  that  he  had  not,  the  Court  refused 
to  disturb  the  verdict.  Bayley,  J.  says, 
**  If  the  jury  were  satisfied  that  the  testator 
was  stopped  m  medio,  then  the  act  not  hav- 
ing been  completed,  will  not  be  sufficient 
to  destroy  the  validity  of  the  will."  Best, 
J.  says,  '*  If  the  testator,  after  tearing  it, 
had  thrown  the  fragments  on  the  ground, 
it  might  have  been  properly  considered  that 
he  intended  to  go  no  fVirther,  and  that  the 
cancellation  was  complete."  In  this  case 
there  is  no  doubt  that  the  deceased,  when 
he  commenced  tearing  the  will,  intended 
to  revoke  it  by  tearing  it ;  but  the  evidence 
shews  that  he  was  stopped  in  medio,  and 
that  he  had  not  done  all  he  intended.  The 
evidence  of  Mrs.  Cowlishaw,  whose  account 
of  the  transaction  seems  more  accurate  than 
that  of  Cox,  shews  that  he  was  going  to 
tear  still  further,  when  he  was  stopped  by 
her  saying  *'  Oh,  pny  don't,"  and  thoogh 
the  will  got  on  Uie  floor,  it  waa  by  ae^ 
dent ;  there  was  nothing  like  throwing  iL 
Bis  own  conduct  tends  to  shew  he  had 
not  done  all  that  he  had  intended.  He 
treated  it  as  unrevoked  by  picking  it  up 
and  taking  it  to  Mr.  Cowlishaw,  and  say- 
ing, **  This  is  my  will,  I  mean  to  destroy 
it."  He  also  declined  to  adopt  the  most 
effectual  mode  of  destruction,  viz.,  burn- 
ing. And  when  he  destroyed  other  papers, 
preserved  it,  and  shewed  it  to  Miss  Elms 
as  his  will. 

He  also  cited — 

In  the  0oodi  of  CoOtmy,  2  Cort.  832. 
Brooke  v.  Kentt  3  Moore,  P.C.  349. 
Ofliou  V.  Tyer,  1  P.  Wms.  343. 
Price  V.  Poweth  8  Hurl.  &  N.  341. 
Deane  on  WiUtt  p.  167. 

Dr.  PkiUimore,  for  the  defendant.— It  is  a 
clear  proposition  of  law  that  the  burthen  of 
shewing  that  an  inptmment  foand  in  such 


a  mutilated  state  in  the  house  whoe  tbe 
deceased  had  been  living,  though  not  in 
one  oi  his  repositories,  was  not  put  into 
that  state  animo  eaneeSandi,  is  on  die  psr^ 
who  propounds  it.  The  present  state  of 
the  instrument  ia  tbe  strongest  evidence  in 
the  ease.  Tbe  mutilation  is  complete.  Se 
far  as  revocation  can  be  effected  by  tearing, 
this  is  a  complete  case  of  cancellatitm. 

[Sir  C.  Cbesbwell. — Tbe  will  was  not 
torn  completely  through.] 

Tbe  evidence  of  Cox  and  Cowlishaw  ii 
contradictory.  Cox  says  the  tearing  vis 
all  one  act ;  Mrs.  Cowlishaw  that  it  wss 
done  at  three  different  times.  The  appear< 
ance  of  the  tear  confirms  Cox's  evidoice. 

[Sib  C.  Cebsswbll. — That  is  not  ny 
impression.  The  tearing  naay  have  bean 
at  different  timee,  though  the  leat  be  ooa* 
tinnous.] 

Again,  there  was  a  great  eontrast  in  tin 
conduct  of  the  testator  before  and  aftw  the 
tearing  took  place.  Before  be  took  esre 
of  it  and  kept  it  himself;  afterwards  it  wss 
in  nobody's  custody.  There  was  a  deal 
animtu  of  abandoning  the  will:  he  twice 
desired  that  it  should  be  burnt.  There  i> 
no  proof  that  the  paper  shewn  to  Hits 
Elms  was  this  will. 

[Su,  C.  CnBSBVBLL.  —  So  &r  as  tbe 
question  of  identity  is  concerned,  I  think 
it  mwt  be  taken  to  be  this  will.  He  told 
her  it  was  hit  will ;  and  there  is  no  eri- 
dence  of  any  other.] 

To  the  lut  he  intended  to  make  uotber 
will. 

[Sir  C.  Crbsswell. — It  is  admitted  that 
the  will  was  duly  executed  by  a  competent 
testator.  Suppose  I  should  ultimately  he 
in  doubt  upon  the  evidence  whether  it 
waa  revoked,  ought  I  to  pronounce  for  or 
against  the  will  ?  Suppose  I  were  to  find, 
as  a  special  verdict,  that  the  will  was  duly 
executed;  but  that  I  cannot  say,  ob  tlw 
evidence,  whether  it  was  cancelled  or  not, 
what  would  be  the  result?] 

In  that  ease  probate  abonld  be  le- 
flised.  The  stete  of  the  instrument  raises 
the  presumption  that  it  has  been  eancdle^ 
and  throws  the  burthen  of  proof  on  the 
other  side.  Unless  the  plaintiff  proves 
that  it  was  not  revoked,  that  presumption 
must  prevail. 

[Sib  C.  Ckbbswkll. — When  you  go  into 
evidence  on  the  queation,  the  whole  matter 
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ii  at  large.  The  presamption  is  one  of  fact, 
which  will  only  prevail  in  the  sbtence  of 
evidenee.  The  auhjeot  of  preamnption  ia 
learnedly  treated  in  Starkie  on  Evidence* 
If  the  evidence  on  either  side  is  equally 
balanced,  I  have  no  right  to  call  in  aid  the 
presamption,  and  say  it  results  from  one- 
part  of  the  evidence  more  than  another. 
The  question  was  considered  by  the  Court 
of  Common  Pleas  in  a  recent  case— lyuHo*! 
V.  Sadler  (4).  There  ejectment  was 
brought  by  the  heir-at-law  against  a  de- 
visee. At  the  trial,  the  devisee  having 
proved  the  due  execution  of  the  will, 
evidence  waa  given  on  both  aides  as  to  the 
competency  of  the  testator.  The  Judge 
directed  the  jury  that  the  heir-at-law  waa 
entitled  to  recover  unless  a  mil  waa  proved, 
but  when  the  due  execution  of  a  will  waa 
proved  the  law  presumed  sanity,  and  the 
burthen  of  proof  shifted,  and  that  the  de- 
vise must  prevail  unless  the  heir-at-law 
established  the  incompetency  of  the  tes< 
tator  ;  and  that  if  the  evidence  left  them 
in  doubt,  they  onght  to  iind  for  the  devt- 
•ee.  The  Court,  however,  held  that  this 
direction  was  wrong,  and  that  the  whole 
matter  being  before  the  jury  in  evidence 
given  on  both  sides,  they  ought  not  to 
affirm  that  the  will  was  that  of  a  com- 
petent teatator,  unless  they  believed  that 
it  was  really  so.] 

J>r.  PbiOimore  cited— 

Jiobb$  V.  Knight,  1  Curt.  768. 

Dm  v.  Harria,  6  Ad.  &  E.  200. 

Slepheiu  T.  Taprell,  2  Curt.  46?. 

Cur.  adv.  vult. 

After  the  hearing,  a  letter  was  sent  to 
the  Registrar  by  a  Mr.  Hughes,  a  solicitor, 
residing  at  Carnarvon,  stating  that  he  had, 
at  Lieutenant  Jacob's  request,  drawn  up 
and  engrosied  a  will  for  him,  leaving  all 
taia  property  to  Miss  Elms;  but  that  it 
was  never  executed. 

Dr,  Phillimoref  now  asked  the  Court  to 
postpone  judgment^  that  the  draft  and 
engrossment  might  be  produced. 

Sib  C.  Cresswbll. — I  do  not  think  if 
produced  they  will  at  all  affect  my  judg- 
ment. 

Dr.  PhiUmore  did  not  press  the  applica^ 
tiott. 

(4)  28  Law  J.  Kep.  (».a.)  CP.  284. 


Sir  C,  Ckbiswkll  now  delivered  judg- 
ment.—This  was  a  question  as  to  whether 
Lieut.  Jaeob,  late  of  the  Madraa  Native 
Infantry,  left  a  will,  or  died  inteatate. 

It  waa  admitted  on  both  sides,  and  on 
the  record,  that  the  deceased,  in  1856, 
made  a  will,  which  waa  duly  executed  as 
required  by  the  statute  1  Vict.  c.  26.  But 
it  was  alleged  by  the  defendant  that  he 
afterwards  revoked  that  will,  and  that  it 
never  was  revived.  At  the  hearing  of  the 
case  there  was  some  discussion  as  to  the 
party  upon  whom  the  onua  probandi  was 
east.  On  that  subject,  the  remarks  of 
Lord  Brougham,  in  Waring  v.  Waring  (5 ), 
are  well  worthy  of  attention.  He  there 
sayi : — "  The  burthen  of  proof  often  shifts 
about  in  the  progress  of  the  cause  accord- 
ingly as  the  successive  steps  of  the  in- 
quiry, by  leading  to  inferences  decisive 
until  rebutted,  cast  on  one  or  the  other 
party  the  necessity  of  protecting  himself 
from  the  consequences  of  such  inferences  ; 
nor  can  anything  be  less  proOtabte  as  a 
guide  to  our  ultimate  judgment  than  the 
assertion,  which  all  parties  are  so  ready  to 
put  forward  in  their  behalf  severally,  that 
in  the  question  under  consideration  the 
proof  is  on  the  opposite  side." 

Adopting  that  view  of  the  subject,  I 
will  proee^  to  consider  the  whole  of  the 
evidence  in  this  case,  and  endeavour  to 
ascertain  whether  &e  will  which  Lieut. 
Jacob  made  in  1856  was  afterwards  re- 
voked by  him  or  not.  The  will,  as  brought 
into  the  registry,  was  written  on  five  sheets 
of  paper,  which  were  attached  together  by 
tape  at  the  upper  left-hand  comer.  It 
appeared  to  have  been  folded  up  in  the 
ordinary  form  of  a  brief.  It  appeared 
also  to  have  been  half  opened,  so  that  the 
sheets,  when  attached,  were  doubled  only 
with  die  top  and  bottom  edges  bronght 
ti^ther ;  and  that  all  the  sheets  had  been 
torn  at  the  same  time  from  the  edge  very 
nearly  through,  so  that  only  a  small  por- 
tion of.  each  sheet  where  it  wae  doubled 
held  the  two  parU  together ;  but  no  one 
of  them  was  entirely  torn  through  so  as  to 
divide  it  into  two  portions.  The  manner  in 
which  it  was  reduced  to  that  state  waa  not 
left  to  conjecture  or  presumption.  Posi- 
tive evidence  was  given.    It  was  torn  by 

(5)  6  Moere,  F.C.  SM. 
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the  deceased,  not  by  accident  or  mistake, 
but  by  design ;  and  the  question  is, 
whether  he  intended  to  revoke  it  by  so 
tearing  iU  The  statute  1  Vict.  e.  26.  s.  20, 
amongst  other  modes  of  revoking  wills, 
mentions  *'  tearing  by  the  testator  with  the 
intention  of  reroking  the  same."  Now, 
by  "tearing"  I  do  not  nndentand  the  legis- 
lature to  have  meant  that  the  testator  must 
rend  the  will  into  more  pieces  than  it  ori- 
ginally consisted  of;  and, therefore,  although 
no  one  sheet  of  the  paper  was  completely 
divided,  I  think  the  tearing  might  be  suf- 
ficient to  revoke  it,  if  done  with  that  in- 
tention. But,  in  order  to  make  it  effectual, 
he  must  have  intended  to  revoke  by  so 
tearing  it ;  by  which  I  mean  that  he  must 
have  intended  that  which  he  actually  did 
of  itself  to  have  that  effect  without  more. 
In  one  sense  it  may  be  said  that  he  tore 
the  will  with  intention  to  reroke  it,  for, 
no  doubt,  he  had  that  intention  when  he 
began  to  tear,  and  as  soon  as  he  had  torn 
it  a  quarter  of  an  inch,  he  had  torn  it  with 
intention  to  revoke  ;  but  he  did  not  intend 
to  revoke  by  that  tearing  only :  he  in- 
tended to  tear  further.  This  brings  me 
to  the  same  question  that  was  consider- 
ed in  Doe  T.  Perket.  When  he  ceased 
tearing,  had  he  done  all  that  be  contem- 
plated doing  for  the  purpose  of  revoking? 
If  he  had,  the  revocation  was  complete, 
and  he  could  not  recall  bis  act ;  he  could 
only  revive  the  will  by  some  of  the  means 
prescribed  by  the  22nd  section  of  the 
Wills  Act,  which  he  certainly  did  not 
adopt.  But,  in  order  to  decide  that  the 
will,  which  was  duly  made,  was  afterwards 
revoked,  I  ought  to  be  satisfied  that  the 
testator  did  all  the  statute  makes  necessary 
to  work  a  revocation,  viz.  that  he  tore  it, 
meaning  by  that  act  without  more  to  re- 
voke it.  And  here  I  must  refer  to  the 
evidence. 

[His  Lordship  here  read  the  greater 
part  of  the  evidence,  and  remarked  on  it, 
that  the  evidence,  which  was  confirmed 
by  the  letter  received  from  Mr.  Hughes, 
shewed  that  Lieut,  Jacob  contemplated 
making  another  will.  That  it  was  clear 
that  he  began  to  tear  the  will  with  the 
intention  of  revoking  it.  That,  in  his 
opinion,  the  recollection  of  Mrs.  Cowli- 
shaw  was  more  perfect  than  that  of  Cox, 
and  that  the  conversation  as  to  burning 


the  will  took  place  in  the  parlour.  That 
he  thought  it  most  likely  Lieut.  Iscob 
had  himself  picked  it  up  as  stated  by  Mrs, 
Cowlishaw,  than  that  Cox  had,  as  Lient. 
Jacob  said  "I'll  take  it  to  Cowlishaw," 
and  did  so.  That  in  his  remark  to  Hr. 
Cowlishaw  he  treated  the  will  as  valid,  and 
spoke  of  destroying  it  as  a  fatuie  act. 
That  the  advice  given  him  by  Cox  aad 
Cowlishaw  to  bum  it  was,  taken  by  itself 
equivocal.  That  it  might  be  they  meant 
that  if  he  wished  to  destroy  it  he  had 
better  bum  it,  treating  it  as  undestroyed ; 
or  that  he  had  better  bum  it  as  it  bad 
already  been  destroyed.  That  taken  ia 
connexion  with  what  he  had  first  said,  "I 
intend  to  destroy  it,"  it  would  seem  to 
favour  the  former  view.] 

The  act  of  dropping  or  casting  on  the 
floor  was  relied  on,  no  doubt,  in  conse> 
quenee  of  the  tttetem  of  Bea^  J.,  in  Dot  v. 
Perket;  but  the  learned  Judge  mwt  not  be 
supposed  to  have  ascribed  to  the  act  of 
throwing  the  torn  will  on  the  floor  any 
other  operation  than  that  of  shewing  that 
he  had  done  all  that  he  had  intended  to 
do.  But  there  his  hand  had  been  arrested ; 
and  if  I  am  to  place  implicit  reliance  on 
Mrs.  Cowlishaw's  evidence  in  this  case, 
the  testator  was  about  to  tear  further  when 
she  stopped  him.  The  appearance  of  the 
paper  confirms  that ;  he  had  torn  die  will 
80  nearly  through,  that  one  cannot  but 
conjecture  that  he  meant  to  effect  a  sever- 
ance of  the  parts ;  but  that  remained  tm- 
accoroplished,  and  I  find  nothing  in  the 
case  upon  which  I  can  assume  any  other 
state  of  facts  than  that  which  Mis.  Cow- 
lishaw describes.  Her  memory  may  be 
imperfect;  but  assuming  it  to  be  so,  what 
other  evidence  have  I  before  me!  By 
what  testimony  has  any  other  state  of 
things  been  established  ?  Her  brother's 
evidence  is  not  quite  so  full ;  but  it  leads 
to  the  same  conclusion.  I  do  not  plscs 
reliance  on  what  passed  afterwards,  rix. 
that  when  he  burnt  other  papers  be  pre- 
served the  will,  and  that  he  ihewed  it  to 
Miss  Kims  as  his  will.  If  it  had  appeared 
that  he  knew  that  the  will  onee  torn,  widi 
intention  to  revoke,  was  thereby  revoked, 
the  preservation  and  subsequent  exhibitioa 
of  it  to  Miss  Elms  would  have  tended  to 
shew  that  he  knew  it  had  not  been  revoked, 
or  in  other  words,  that  his  hand  bad  been 


Digitized  by 


Toft.XXTII.] 


HILARY  TO  MICHAELMAS  1858. 


108 


■Treated  in  time,  and  Aat  he  had  never 
completely  revoked  it ;  but  he  very  pro- 
bably supposed  that,  as  long  as  no  part  of 
the  will  bad  been  destroyed,  it  would  still 
be  valid,  although  torn  with  intention  to 
revoke  ;  and  therefore  the  preservation  of 
it  is  too  equivocal  an  act  to  be  relied  on  in 
forming  my  judgment  upon  this  very  nice 
question.  But  putting  that  out  of  con- 
sideration, upon  the  whole  of  this  evidence, 
and  dealing  with  it  as  if  I  were  a  juryman, 
I  uy  that  I  am  satisfied  that  the  instru- 
ment bronght  into  the  r^istry  was  duly 
eoceeuted  by  the  deceased,  Lieut.  Jaeo^ 
MM  his  last  will  and  testament ;  and  I  am 
not  satisfied  that  it  was  revoked  by  him. 
T  must  therefore  pronounce  for  the  will, 
and  gnmt  probate  of  it. 

Probate  decreed. 


Pbobats. 

1858 
June  26 


BIHHONS  V.  DEAM  AND 
ANOTHER. 


Probate — Practice — Attachment  for  Dis- 
obedieHce  of  Subpoena  to  bring  in  fVill-~ 
ContenUoua  Butinets, 

The  Court  granted  an  order  for  an  at- 
tachment against  A>  for  diaohedienee  of  a 
suhpcena  to  bring  in  a  will;  but  directed 
that  the  attachment  should  lie  in  the  Registry 
for  eight  days  after  notice  to  A.  of  its  having 
utuedt  before  proceedings  should  be  taken 
to  eitforce  it. 

The  appUeation  for  such  attachment  is 
contentious  business. 

EliEabeth  Simmonsdled  in  1836,  leaving 
a  will,  dated  the  11th  of  September  1836, 
by  which  she  appointed  Richard  Dean  and 
Harvey  Dean,  the  defendants,  her  execu- 
tors. 

The  will  not  having  been  proved  by  the 
executors,  in  whose  possession  orcontroul 
it  was,  notwithstanding  repeated  applica- 
tions to  them  for  that  purpose,  by  the 
plaintiff,  the  personal  representative  of  a 
deceased  legatee  under  the  will,  a  subpoena 
issued  on  the  11th  of  May  1858  to  the 
defendants  to  bring  the  will  into  the 
Begiitry. 

Upon  affidavits  of  the  personal  service  of 


the  subpoena  on  the  defendants  respectively 
on  the  13th  and  15tii  of  May,  aud  that 
up  to  the  8th  of  June  neither  of  them  bad 
entered  an  appearance,  and  that  the  de- 
ponent believed  that  no  appearance  had 
been  entered,  and  that  the  defendants  had 
neither  brought  in  the  will  nor  61ed  any 
affidavit  as  directed  by  the  writ  of  sub- 
poena,— 

Prentice  moved  the  Court  for  an  attach- 
ment against  the  defendants  for  disobe- 
dience of  the  subpoena.— He  submitted 
that  he  had  a  right  to  be  heard,  though 
not  an  advocate,  as  this  was  contentious 
business. 

Sir  C.  Crbsswbll. — It  is  clearly  a 

hostile  proceeding,  and  I  think  also  con- 
tentious. You  may  take  the  order ;  but 
let  notice  be  given  to  the  defendants  that 
the  attachment  has  issued,  and  let  it  lie 
in  the  Registry  for  eight  days  after  such 
notice  before  you  proceed  to  enforce  it. 

Order  granted.  Attachment  to 
lie  in  the  Registry  eight  days 
after  notice  to  defendants. 


BATS. 

}58.  > 
il  21.  i 


7ARLAR  V.  FARLAR. 


Fbobati. 

1858 
April 

Proof  of  Will  in  solemn  Form — Practice 
— Costs — Next-of-kin  putting  Executor  to 
Proof  of  fVill,  when  liable  to  Costs  — 
Pleading. 

Next-of-kin  has  generally  a  right  to  call 
upon  the  executor  to  prove  a  will  per  testes, 
and  to  cross-examine  the  witnesses  produced 
in  support  of  if,  without  being  subject  to 
costs.  Ift  howeveTt  he  gives  in  a  plea,  and 
fails  to  prove  it.  He  will  be  liable  to  costs 
from  the  date  of  the  plea. 

Where  pleadings  contain  irrelevant  mat- 
ter, application  should  be  made  at  chambers 
to  have  it  struck  out. 

This  was  a  business  of  proving  in  solemn 
form  the  will  of  John  Farlar,  promoted  by 
his  widow,  Francelina  Farlar,  the  executrix 
named  therein,  against  W.  Farlar,  the  only 
brother  and  next-of-kin  of  the  deceased. 

The  declaration  stated  that  the  deceased 
died  on  the  11th  of  October  1857>  having 
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made  and  duly  raeeuted  hia  will,  bearing 
date  the  3rd  of  October  1857i  and  appoint 
ed  the  plaintiff  aole  executrix. 

To  Uiia  the  defendant,  who  appeared  in 

person,  pleaded,  that  he  waa  the  only 
brother  and  heir-at-law  of  the  deceased, 
and  had  resided  for  many  yean  past  in 
Brompton  Square,  in  the  parish  of  Ken- 
sington ;  that  the  deceased,  at  the  time 
of  his  death,  waa  aged  seventy-six,  or 
thereabouts,  and  that  the  defendant  and 
he  had  at  all  times  lived  on  the  most 
friendly  and  brotherly  terms,  and  corre- 
aponded  with  each  other,  the  address  oi 
the  defendant  being  well  known  to  the 
plaintiff;  that  the  deeeaaed  suffered  under 
a  terioiu  illneis,  whieh  led  to  hit  death, 
and,  as  the  defendant  was  informed  and 
believed,  for  six  months  previous  thereto, 
seldom  left  bis  6re8ide,  or  spoke  or  entered 
into  conversation  ;  that  the  cause  of  the 
illness  of  the  deceased  was  communicated 
to  the  plaintiff  by  the  deceased's  medical 
attendant,  but  she,  nevertheless,  concealed 
the  same  from  the  defendant,  under  the 
pretence  that  she  did  not  know  his  ad- 
dms,  although  the  sister  of  the  deceased 
visited  the  plaintiff,  and  as  she  well  knew, 
also  visited  the  defendant ;  that  the  plain- 
tiff never  informed  the  defendant  of  the 
deceaaed'i  death  until  after  the  fnnsral 
had  taken  place ;  that  the  defendant  has 
good  reason  to  assert  that  the  disputed 
will  was  obtained  by  undue  influence, 
not  only  from  the  extreme  illness  of  the 
deceased,  which  incapacitated  him  from 
making  a  will,  but  from  his  having  repeat- 
edly expressed  to  the  defendant  and  other 
persons  bis  determination  not  to  do  so ; 
that  the  said  disputed  will  was  drawn  out 
and  witnessed  by  a  no  n- professional  per- 
aon  of  the  name  of  W.  King,  who  knew  that 
the  deeeaaed  had  objected  to  the  making 
of  a  will,  and  had  constantly  »(naed  to 
do  so  ;  that  the  words  "  I  constitute  my 
wife  the  sole  executrix,"  were  inserted 
after  the  said  disputed  will  had  been  signed 
and  witnessed;  that  the  deceased  died  on 
the  11th  of  October  1857.  and  the  said 
disputed  will  hears  date  the  8rd  of  October 
1857. 

Replication — The  plaintiff  denies  the 
greater  part  of  the  plea  to  be  true  or 
relevant,  and  aaya  that  no  undue  influ- 
ence whatever  waa  used  by  the  plaintiff 


or  by  any  other,  person  on  her  behalf  iqt 
the  purpose  of  procuring  the  exccntioK  of 
the  Bud  will,  and  denies  that  at  the  date 
of  the  execution  of  the  aud  will  the  snd 
testator  was  incapable  from  extreme  illneM 
or  otherwise  of  making  his  will,  and  further 
aays  that  the  words — '*  I  constitute  my 
wife  sole  executrix"  were  written  and  in- 
terlined in  the  said  will,  and  formed  part 
thereof  prior  to  the  execution  thereof. 
The  cause  now  came  on  for  hearing. 

Dr.  Swahey  appeared  for  the  pbdntiC 
The  defendant  did  not  appear. 
[Sift  C.  Ceebswell.  —  The  plea  is  s 

total  departure  from  Uie  system  of  plead* 
ing»  which  it  was  intended  should  be  in- 
troduced. It  is  a  sort  of  abstracted  the 
old  allegation,  and  is  a  rigmarole  affur. 
The  gist  of  the  plea  is  undue  inSuence 
and  fraud,  and  might  have  been  stated  m 
a  few  lines.  Tou  should  have  applied  at 
chambers  to  have  the  superfluous  matter 
struck  out.] 

The  attesting  witnesses  were  called  and 
proved  the  due  execution  of  the  will, — the 
deeeased'a  capacity,-— that  there  was  no 
undiw  influence,  —  and  that  the  dinse 
appointing  the  plaintiff  exeentrix  was 
inserted  prior  to  the  execotion  of  the  wiU. 

JDr.  for  the  plaintiff,  submitted 

that  on  the  evidence  the  plaintiff  was  n- 
titled  to  probate  and  also  to  costs.  By 
the  practice  of  the  Prerogative  Court  a 
next-of-kin  had  a  right  to  call  upon  the 
executor  to  prove  the  will  ptr  testes,  ud 
if  he  merely  cross-examined  the  witnesses 
produced  in  support  of  the  will,  he  was  not 
generally  subject  to  costs  ;  bnt  if  he  went 
beyond  this  and  brought  in  an  allegation 
in  opposition  and  foiled  in  proof,  he  was 
liable  to  costs.  Here  the  defendant  did 
not  appear  to  support  his  plea,  which  bad 
rendered  a  reply  necessary. 

Sir  C.  Cressweli.. — I  decree  probate 
of  the  will.  I  also  think  you  are  entitled 
to  the  costs  from  the  date  of  the  pies. 
The  defendant's  opposition  seems  to  bare 
been  merely  vexatious. 

Probate  decreed,  with  eo$tM. 
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^^t™*  7  /a  the  good$  of  sam uu.  bioth 

Aimhta^aHtm^-^  ^  SI  Fkt,  e,  77. 
•.73. 

The  Court  has  no  power,  mnder  Metfm 
7S.  ^20  ^31  Viet.  e.  17f  lo grani general 
aimhiialralioit  to  «  jwrfM  who,  hefore  tJimt 
aet,  woold  on/y  have  been  entitled  to  a  grant 
of  admhiatraiion  dmring  the  minority  of  an 
itfani,  that  eeeHon  not  eon/erring  power  to 
euh^iiute  one  hind  of  admiiUatration  for 
anoikery  but  merely  to  eubstitnte  another 
perton  a»  adminittraior  in  the  place  of  the 
perten  who^  would  bg  law  be  entitled  to 

Samuel  Smith,  deoeued,  by  hit  will, 
dated  the  16th  of  May  1839,  appointed  his 
nster  Anne  Smith  (now  Anne  Baily,  wife 
of  William  Bsily),  and  bia  brother  Charlei 
Smith  (siiice  deoeaaed),  executors  of  hia 
will  and  guardiani  of  his  i^dren  during 
Aeir  minority,  and  devised  and  bequeathed 
all  his  real  and  penonal  estate  unto  and 
to  the  use  of  the  said  Anne  Smith  and 
Charles  Smith,  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  truit  for 
all  his  children  liring  at  hia  decease  who 
should  liTe  to  attain  the  age  of  twenty- 
one  years  or  die  under  that  age,  leaving 
lawfiil  issue,  and  also  directed  that  until 
the  share  of  his  children  became  Tested  the 
income  of  the  said  trust  estate,  or  so  much 
thereof  as  by  his  said  trustees  should  be 
considered  neeesaary,  should  be  applied 
for  the  midntenanee  and  ednntion  of  such 
children,  and  that  the  residue  should  ae- 
comnlate,  and  authorised  the  said  trustees 
to  advance  all  or  any  part  of  the  share  of 
each  such  child  for  his  or  her  advancement 
in  the  world. 

The  deoeased  died  on  the  25th  of  April 
1855,  and  on  the  24th  of  May  1856  letters 
of  administration,  with  the  will  annexed, 
of  the  personal  estate  and  effects  of  the 
deceased  were  by  the  late  Prerogative 
Court  of  Canterbury,  in  accordance  with 
the  practice  of  that  Court,  granted  to 
Jemima  Smith,  widow,  the  natural  and 
lawful  mother,  nnLt-of-kin  and  curatrix  or 
guardian,  lawfully  assigned  to  the  children 
of  the  deceased,  minors,  the  universal  legfr- 

Naw  Sebiei^  XXTU^Psobaik. 


tees  named  in  the  said  will,  for  their  use 
and  benefit,  and  until  one  of  them  should 
attain  the  age  of  twenty-one  years,  the 
•aid  Anne  Baily,  the  tarviving  executrix 
and  nriduary  legatee  in  tniat  having 
renonneed. 

The  deceased  died  possessed  of  {inter 
aUu)  three  leasehold  hoosea  held  for  the 
unexpired  terms  of  sevens-nine,  rixty- 
two,and  thirty-one  yean,  nspectivflly. 

Mrs.  Smith,  the  administratrix,  entered 
into  a  contract  to  sell  one  of  these,  but  was 
advised  that,  in  consequence  of  the  limited 
powers  conferred  on  her  by  the  said  letters 
of  administration,  viz.,  during  the  minority 
of  her  children,  she  could  not  make  a 
saleable  title. 

The  eldest  child  of  the  deceased,  Jemima 
Smith,  who  is  now  the  wife  of  C.  J.  C. 
Mordaunt,  attuned  twenty-one  on  the 
11th  of  October  1857,  whereupon  the 
said  letters  of  admin  istrati<m  ncpired. 
Mrs.  Mordaunt,  with  the  consent  of  her 
husband,  renounced  her  right  to  Icttm  of 
administration.  The  oilier  children  were 
minora ;  and  to  enable  Mrs,  Smith  to  sell 
the  property,  it  was  desired  that  letters 
of  administrattOtt  should  be  granted  to 
her  absolutely,  instead  of  with  the  usual 
limitation  during  her  ohildren'e  minorilg. 

These  facts  were  deposed  to  in  an  affida- 
vit of  Jemima  Smith. 

The  renunciation  of  Mrs.  Mordaunt  and 
her  husband  was  brought  in  to  the  r^stzy. 

Dr.  PhilUmore  moved  the  Court  to 
grant  general  letters  of  administration, 
with  we  will  annexed,  of  the  personal 
estate  and  effects  of  the  deceased  to  the 
said  Jemima  Smith,  widow,  the  relict  of 
the  deceased,  and  ike  natural  and  lawAil 
mother  of  his  children  without  any  limita- 
tion whatever,  on  her  exhibiting  an  in- 
ventory, and  on  the  sureties  justifying. 
—He  submitted  that  the  Court  had  power, 
under  section  78.  of  20  &  21  Vict.  c.  77, 
to  grant  the  motion. 

Sib  C.  Csesswxll.— I  think  that  I 
cannot  grant  thii  application.  The  power 
given  to  the  Court  by  the  73rd  section  is, 
in  certain  eases,  to  grant  administration  to 
a  person  other  than  the  one  who  by  law 
would  be  entitled  to  administration.  It  is 
a  power  to  substitute  one  peraon  for  an- 
other aa  administrator,  not,  as  I  am  now 
P 
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asked  to  do,  to  tnbttitiite  one  deieripUon 
of  adminutratioii  for  another.  The  78Td 
section  gires  the  Conrt  no  power  to  grant 
general  administration  to  a  person  who, 
hefore  the  20  &  21  Viet.  e.  77)  would  have 
only  been  entitled  to  a  limited  adminis- 
tration. 

Motion  rejected. 


^eo***  1  /b  (&e  goods  of  klisha  i»eck 

jidmnUtration  —  CredUor  appointed 
OuordioH  to  CkUdren  of  Intettatt  for  Pur- 
pose ^  taking  ont  jfdmini^atiom, 

A.  having  died  intestate  and  iwolventf 
leaving  three  children  miRors,  aho  had  no 
kmvn  relations  and  were  the  only  persons 
entitled  in  distribntion,  the  Court  appointed 
a  creditor  guardian  to  the  children,  for  the 
purpose  of  taking  out  adnwniHraiiom  to  the 
estate  A, 

Elisha  Peck  died  on  the  6th  of  June 
1 857i  intestate,  a  widower,  leaving  three 
children  of  the  respective  ages  of  thirteen, 
ten  and  eight  yean^  who  had  no  natural 
guardian,  the  deceased  having  been  a  baa- 
tard,  and  bia  wifs  having  left  no  known 
relations. 

The  deceased  died  iniolvent,  his  per- 
sonal estate  being  under  the  value  of 
lOOj.,  and  his  debts  amounting  to  180/. 
Immediately  after  his  death  Kinger,  a 
brother  of  his  natural  mother,  took  pos- 
session of  his  house,  effects  and  account- 
books,  and  promised  to  aid  in  the  ap- 
pointment of  Woodford,  a  creditor  of 
the  deceased,  as  administrator.  Subs^ 
qnently  a  paper,  purporting  to  be  an  ap- 
pointment of  the  said  Woodford  as  the 
guardian  of  the  eldest  child,  Elisabeth 
Peck,  to  enable  him  to  administer  to  the 
effects  of  the  deceased  during  her  minority, 
was  prepared  by  the  registrar  of  the  Arch- 
deacon of  Sarum,  within  whosejurisdiction 
the  deceased  resided,  and  presented  to 
Elizabeth  Feck  for  signature  ;  but  Kinger 
refused  to  permit  her  to  sign  it,  and  refused 
to  administer  himself,  or  allow  any  one 
else  to  do  so ;  but  had  since  resided  in  the 


house  of  the  deceased,  and  had  disposed  vS 
a  considerable  portion  of  the  effects,  vidi- 
out  paying  any  of  the  debts. 

It  was  the  general  desire  of  the  erediton 
that  administration  should  be  granted  to 
Kewman,  who  was  a  creditor  to^  the  amoont 
of  150/.  Woodford  was  a  creditor  to  the 
amount  of  15/. 

These  facts  appeared  on  the  joint  affi- 
davit of  Newman  and  Woodford. 

May  31. — Dr.  Tristram  now  moved  tlie 
Court,  under  section  7S.  of  the  Court  of 
Probate  Aet,  1857.  to  decree  letters  tS 
administration  of  the  personal  estate  and 
effects  of  the  deceased  to  the  said  New- 
man, on  -his  exhibiting  an  inventory  sad 
giving  justifying  security.  Newman  was 
willing  to  ^tribute  the  assets  lateabl; 
among  the  creditors. 

Sir  C.  Csesswell.  —  I  cannot  grant 
what  you  ask,  unless  I  have  the  children 
of  the  deceaaed  before  me.  They  should 
be  cited. 

Dr.  TrMfram.— That  would  render  it 
necessary  that  a  guardian  ahonid  be 
pointed  by  the  Court. 

Sib  C.  Crkbswkll. — I  cannot  dispenie 
with  that  proceeding.  It  is  supposed  tfaat 
the  73rd  section  gives  me  much  Isigei 
powers  than  it  does  in  fact.  I  am  not 
autocratic.  I  think  that  a  guardian  to 
the  children  miist  be  appointed,  that  they 
may  be  cited  to  appear.  I  tiiink  the  better 
course  would  be,  that  Kinger  should  be 
appointed  guardian  to  them.  If  he  will 
not  accept  the  office,  you  must  find  oat 
some  one  else  who  will.  The  motion  had 
better  stand  over. 

Dr.  Tristram  now  moved  the  Court,  on 
the  sune  affidavit,  to  appoint  Newman  as 
guardian  to  the  three  children,  for  the  par- 
pose  of  taking  upon  himself  letters 
administration  of  the  estate  and  e^ti  of 
the  deceased  for  their  benefit,  until  one  of 
them  should  attain  twenty-one,  and  to  de- 
cree letters  of  administration  to  be  granted 
to  him.  The  appointment  of  Kinger  u 
guardian,  as  su^ested  by  the  Court  when 
the  case  was  last  moved,  might,  connder- 
ing  his  conduct  with  reference  to  the  de- 
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ceased't  estate,  defeat  the  object  of  this 
applioation,  which  was  to  secure  payment 
of  the  creditors.  He  has  no  special  claim, 
not  being  the  natural  guardian  of  the  chil- 
dren.  The  creditors  on  whose  behalf  the 
application  is  made  have  a  claim  on  the 
estate  to  the  eztoit  of  165/. 

SiB  C.  Crbsswkll.  —  Taking  all  the 
drcumstanees  of  the  ease  iDto  considera- 
tion, I  thmk  Newman  may  be  appointed 
guardian  for  the  purpose  of  taking  out 
letters  of  administration. 

MoUomgnnled. 


PaOBATB.  ^ 
1858.      >     BAHXB  V.  BOREHAH. 

Feb.  15.  3 

iVac<»ee— CowtssJ  ^  iVrna  ht 
Formd  PoMfwiM, 

A  penoa  twt^  in  formd  pauperit,  who 
hoM  had  eoHfuef  a$tig»ed  lo  km  fry  the  Cbarl, 
cannot  appear  bjf  Mother  eomueh 


This  was  a  business  of  proving  a  will 
in  solemn  form,  transferred  to  this  Court 
from  the  Prert^tive  Court. 

The  plaintiff,  suing  in  formd  pauperit, 
had  had  a  proctor  and  advocate  assigned 
to  him  by  the  Judge  of  the  Prerogative 
Court,  and  had  appeared  by  them  in  that 
Court 

He  had  subsequently  without  having 
been  dispaupered,  instructed  a  solicitor 
and  a  barrister  to  appear  for  him. 

Neodham  having  stated  these  fiutt,  and 
that  he  was  instmeted  to  make  a  motton 
in  the  cause,— 

Sir  C.  Cbesswell. — Assuming  there 
is  no  other  objection  to  your  motion,  there 
ia  this  fatal  one,  that  a  plaintiff  suing  in 
formd  pauperis,  who  has  had  counsel  as- 
signed to  him  by  the  Court,  is  appearing 
by  another  counsel.  I  cannot  hear  you. 
Until  the  pluntiff  be  dispaupered,  or  has 
odier  counsel  assigned  to  him  by  the  Court, 
he  can  only  appear  by  the  eounsel  already 
Msigned  to  hkn. 

Motion  r^eeled. 


The  following  cases  will  be  reported  in  the  Volume  for  1859 

■nun  ff.  SPBAR  Atm  d^autibl 

WXBEE  V.  WXBBB. 

/» the  gooda  efonujaaM. 

  lIBBBin, 

— — —  BAUn. 
 ■  -  BIPLST. 

-— ■—  —  TBBaniMi 


BAnrUiff.  ITLIB, 
OOOHBS  «.  OOOHBB. 
OOOFBB  AND  BFABKI8  «.  H08S. 
EATWUD  V.  HITWARD. 

ncHOUB  «.  Bnrvs. 

TOHKnrS  V.  SOUXIITH. 
BAUHDBBS  V.  BAnmiBS. 
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ADHUxnunoM— ^7  tba  viU  of  J,  who  wm  U 
tht  time  he  bmcIo  u  of  uuooiid  mind,  bis  par> 
■OBalto  WM  boqoMtthod  to  » i^uiUUilo  porpoM 
in  n«n  tornw  M  would  give  the  Queen  the  dii- 
podtion  ot  it  under  her  aign  numoal.  His 
Qaeen'i  prootor,  having  been  dted  to  pn^oond 
the  will  ihew  omum  whj  ndminiitofttioB 
■bonld  not  b*  gnnied  to  the  aeztKiMiB  m  in 
OMBi^Mi  faitamqj,  didnotMpear.  Aoopyof 
the  original  will,  which  had  been  lost,  having 
been  bnogfat  into  the  regiafery,  it  wai  twld,  that 
adminiatntion  might  go.   Perry  v.  i^A^  7 

 Idmi^  adminiibatitm  granted   to  the 

ftther-in-law,  where  the  mm,  the  next-of-kin, 
WW  rending  abroad.   In  A«  goodt  ef  Jont$, 

— —  Adminitfaration  pendtiUe  Ute,  nnder  the  70th 
Motion  of  20  ft  21  Viot.  e.  77,  granted  to  do- 
Imdaat  in  a  ieiteinentaiy  fait,  plaintiff  not 
momy  tiu  applicatioD.  Jk  CMtlam  T.  D» 

 AdToinintratjon  with  will  — — tJ  gnnted 

to  the  noDunee  of  *p«aoB  luring  powernuUr 
m  will  to  amoiiit  ponoiulto,  auaatw  re- 
neniieiiig.  /«  A*  goodt    MwtMtht  S9 

Ajrignmeot  of  adoainiitntioa  bond  given  to 
a  UdMnt  bafora  the  Probate  Act  tat  the  poipoM 
ofpottugitfnnit.  Toimgi.OaUiftVa 

 O.  died  a  baobekn-  and  Intaetate,  leaving 

pammal  estate  sworn  nnder  8,000{.»hia  debts 
amonntiog  to  abont  iil.  Ihe  Coort*  under 
aaetion  S2.  of  20  &  21  Viot  o.  77,  gntntad 
letters  <tf  administration  tohis  mother,  who  was 
his  Bcde  nextof-kin,  on  her  giving  a  baui  with 
sureties  for  doable  the  smonnt  of  the  debts 
ofthadeoMMd.  InAtgoaiatfM.OmOtVt 


 Tlw  Conit  has  no  power,  onder  eeotiow  7S. 

ofSO  *  SI  Ylel.  o.  77,  to  grant  geneeal  admin- 
istaiation  to  a  penon  who,  befbrathataati  would 
onfy  be  sntitud  to  a  grant  of  admiaistfatioii 
during  the  minority  of  an  infiuit,  that  seotion 
not  ooaferring  power  to  sabstituto  one  kind  of 
adnunistration  fw  anothw,  but  mankf  to  aub- 
stitato  anothw  paraan  aa  ailiiiMslialiii  ia  the 
plaoe  of  the  parson  vriw  would  bj  law  ba  a^tted 
toadminister.   J%  &i£  goodt  i^  BmiOh  l(a 

  A.  having  died  intestate  and  ioacdveat,  leav^ 

ing  three  ohildren  minors,  who  bad  no  known 
rautiflaa  and  ware  the  Mi^peraona  aatided  in 
distribntion,  the  Court  appuited  a  enditar 
gnar&a  to  tha  ohildrai^  w  the  pmpoae  of 
taUag  cat  admiidakration  to  dw  aalato  «f  A. 
UA»90td»^fmik»  108  •  < 

 See  Presomption  of  Death. 

AmDATB^  AdndaUrilHy  jof  affidavit  swon  ndar 
raqnialtion  of  the  lato  Prerogative  Coort.  /* 

AMmammt—oi  petition  Ibr  diasohitiMi  cf  mar- 
rii^   Wright  w.  Wrigia,  8S 

Aiuouan-^nM  Oowrt  giantod  an  oriar  ftr  an 
attaehmant  agslw*  A.  tat  dlanhedisniw  of  a 

Mfipoaa  to  bring  in  a  will ;  bnt  direeted  that 
the  attaohmeot  should  lie  in  the  Be^stir  fcr 
days  after  notioe  to  A.  of  its  having  been 
iMUfid,  before  proaeedinss  ahoald  be  taken  to 
enfNoa  it  The  appboabon  for  aaohattaehmeni 
ia  mmtantionabiubMn.   Mbhom  t.  Jkm,  108 

Annunoir — ^niehandofL,  one  of  the  attesting 
witnsmm  to  a  will,  who  was  nnable  to  w|4tes 
was,  at  hk  raqoeet,  held  and  guided  by  the 


Digitized  by 


110 


INDBX. 


other  witoeM,  uid  so  L.'a  nun«  wm  nbteribad. 
It  WM  h«ld,  the  will  wm  duly  ftUerted  ud  nb- 
■eribed  by  L.  ander  ■aetion  ».  of  the  VHlk  A«k 

Chiubxh— Interim  order  for  ooito^y  (<  fwdwifc 
Ue.   CWfif  T.  Omr^  16 

 Quart— whether  the  Court  for  Divoroe  in 

•xeraWwtbe  power  given  it  by  eeotion  S5.  of 
20  &  Slvict.  0.  85,  to  nuke  provinoo  for  the 
onetody,  muntenftDoe  and  edacktion  of  ohildren, 
riioold  Mt  in  »aoorduoe  with  the  rolae  Mtd 
prindplea  by  whioh  tlie  Court  of  Oianoery  ii 
yddadininMiaiKWjoriiTeeted  withnnnbeolnte 
diaoretion.  On  deoreeing  »  jadioUl  eqien* 
tion  on  the  groond  ot  the  hnebwod'e  omel^,  the 
Jndge  Ordiury,  conndeiing  thmt  onder  the  or- 
onmetMioee  of  the  oaae,  the  ohildren  onriit  not 
to  be  deliTered  op  to  Uie  fitther — tiut  be  hud 
no  power  to  nry  an  (oder  when  raioe  nuda^ 
thoogh  it  n^ght  Aftennrdi  be  deiinble  to  do 
to,  and  that  ttiere  were  no  flmde  applioable  to 
the  Duunteoanoe  and  edaoation  of  the  childma, 
deelined  to  make  any  order  tinder  aeotion  S5.  of 
20  &  21  Yiot  o.  S6>  aa  to  their  oostodj,  mi^n- 
tenanoe  and  education,  bat  directed  that  th^ 
dumld  remi^Q  with  thur  mother  tat  three 
moBflu,  in  order  that  an  ^ijdioatioii  might  be 
■Hide  to  tiM  Oonrt  ct  Chancery.  Sanbt&— 
Tbat  where  the  Coort  la  aaked,  ander  aeotion  85. 
of  30  ft  21  "Viet.  o.  S6,  to  make  a  proviaion  aa 
to  tb«  oostody,  Ao.  of  the  dtildren  id  ita  final 
deoree  fbrajndi<da]  nparation,  fto.  thatqneation 
moat  be  gone  into  at  die  heariog  of  the  nit, 
and  oannot  ba  made  the  nbieat  of  a  Mnnto 
iMKing.  OmtUw.OurtiM,  7S 

 SeelMwihUicBof  Mamage. 

OlTATioK — Serrioa  of  a  dtation  on  the  hubaod  ia 
not  oooaaaaiy  in  the  oaae  of  an  afmlication  a 
dawled  wife,  tmdar  BBotioo  31.  ofSO  ft  81  ^M. 
ow  8ff,foraaMd«rl9rtiwi«otooti(mof|»oparfy 
acqoired  by  her  rinoe  the  deaortioii.  Sluihordar 
may  bemibde  on  the  affidaviti  of  the  af^Baaak 
Ex  parte  HaU,  19 

 In  a  anit  ttanaferred  from  the  Prarogatire 

Oourt  of  Canterbory,  ia  wMA  the  dataidant 
oppoaad  a  will  propoqndad  Ij  the  pUintiW^  aa 
i^^jlication  waa  made  by  the  pJrintiflh,  under 
aeotion  61.  of  the  Probate  Act,  for  leave  to  oite 
the  defendant  and  F,  the  oo-hef  rs  of  the  deoeaaad. 
At  the  time  the  aot  came  into  tqiention  the 
defendant  bad  ameared,  bnt  had  not  eiven  in 
ai^  amwar  ot  aDagation.  It  was  heRl,  firat, 
that  it  waa  no  groood  for  rejecting  the  ap^dioa- 
tion  that  F,  was  the  in&nt  aon  of  the  wife  of 
one  of  the  pluntifib.  Seoondly,  that  aa  the 
pbuntiA  ware  in  a  oondition  to  «aU  for  the  pri- 
mary answer  ot  the  defendanta  whMi  the  Probate 
Aot  oatne  into  operation,  they  were  entitied  to 
dte  the  hair  under  aaotim  61.  NiAobr.  Bimu, 
14 

ConxurATKUl — Condonation  ia  foTgirataM  of  a 
on^ngal  oflbnoe  on  the  full  knowMg*  4^  all  the 


diBBinitaneea.  It  la  not  a  qneatioB  of  law,  bnt 
oi  bat,  d^tending  CT  the  cirenmetipcat  of  mk 
partieolar  oaae.  when  the  iwaet/oandoDattoii 
b  to  Im  tried  before  a  jory,  it  ia  a  qneitigQ 
antirelT  for  thdr  detennmatioD.  Ooataofwife 
aoooeeding  in  *  anit  her  for  jn£dd  Mpua* 
tion.  Ptaeodt  t.  PmeoA,  71 

 Where  there  have  beM  aota  ot  ridanea  iA- 

lowed  by  oondonatiCT,  threata  aabaeqaaatlj 
nttered  oonatitate  aoffident  groond  for  a  dscrea 
of  jadidal  ae^iaration,  if  they  are  of  meb  a  nttan 
and  ao  oxpnmeA  aa  to  maff  the  Coart  Aat 
ftartbar  oohaUtatioa  wooU  be  attended  witt 
daagar  to  the  pMrtr  thrcataned,  hot  not  ath» 
wise.  BmtoA  v.  SatloAt  M 

 BeaOtad^ 

OoJTMMiw  Bonmas— what  h   Sea  Attait 

ment. 

Co-BnpoHDiBT — ^Where  tte  wife  waa H?iBg  ina 
brothd  aa  a  proatitnte^  the  Coort  ezonaed  tlM 
bnaband  f^m  making  a  oo-reapondent  to  liii 
petition  for  diaaolation  ot  marriage.  Qwm— 
whether  a  wife  baa  any  right  to  oppose  tba 
application  of  the  baahand  to  be  exooaed  bm 
nwing  a  oo-reqHmdrat.   ffoote  r.  fitab,  fll 

—  potting  in  no  answer.   See  Hearing. 

COBra — ^Where  dimdntion  of  marriage,  on  flw 
gnnmd  of  the  wife^  adnltery,  is  dMned,  if  bq 
Mhder  to  the  oontmrr  ia  made^  the  htubaod  payi 
the  wife's  ooata.   Lung  t>  Lmtg^  S6 

— —  The  fhn  Ooort,  on  deoredng  a  diHdittian  of 
marriage,  refoaed  to  condonin  we  oo-te«poodent 
in  oMta,  tba  petitioner  baring  reoorered  nb- 
titling ial  damages  agdnat  him  in  u  actioii  fot 
orim.  oon.,  wlueh,  with  eoata  ot  the  action,  had 
baanpakL   Limgr.Lkiff,  S8 

 In  the  Eodenaatioal  Court,  the  proetor  ofa 

wife  defending  a  soit  fin*  divone  waa  alwayi 
entitled  to  reodTe  from  the  hndiand  the  nMoa- 
able  ooata  of  oondooting  her  defence.  In  mdi 
a  suit,  tnmaferred  to  the  Divoree  Court,  an 
additional  aUc^atton  on  bdmlf  of  the  wife 
brongbt  in  altar  the  arideDoe  had  baan  pab" 
Udied,  aatting  np  eond<mati«i  during  the  iw>> 
grem  of  the  snit,  hot  waa  not  aopportod  hr  As 
evidenoe.  Aooording  to  the  practioe  of  tit* 
Eodedaatieal  Coort,  additional  allegatkn^  at 
that  atage  of  the  suit,  ware  only  pennittsd  if 
TeriftadW^fi^^  ZatUaoaaaitwasTCriM 
by  affid»Tit  of  the  wife.  It  wm  hdd,  that  u 
the  prootmr  of  tiie  wife  ia  boond  to  bring  baAre 
the  Coort  any  dafeoce  set  np  by  her,  and  aot 
plainly  mifonndsd,  be  waa  eaitiued  to  notiva 
the  coats  of  tbU  allegation  from  the  hariiaBd. 

wdu   watt,  as 

 Nezt^-Un  haa  genoraUy  a  right  to  caU 

np<m  the  exeoator  to  pron  a  will  per  Ma,  ■» 
to  oraaa- examine  tlw  witnaMea  prodnoed  ia  a>p- 
port  4rf  itf  wUhoot  beii«  aol^Mt  to  eoata.  K 
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Ill 


howmr,  hm  ffivai  In  »  plaa,  and  Ma  to  pron 
be  will  beliable  to  oorts  fion  the  date  ot  the 
plea.   Farter  r.  Farter,  108 

 See  CondonatiOD.   DisK^otioD  of  Haniags. 

ConraiL— ^Tilege  of.   See  Fraotioe. 

Cbdsuft— To  eotitle  a  panon  to  a  daoree  of  jadi- 
oial  sepaiatloD  on  the  groand  of  cruelty,  the  acta 
relied  oa  nuBt  be  of  each  a  natare  u  to  show  that 
farther  oohabitatioa  is  nnMfe — there  most  be 
proof  of  iU-treatmeot  and  bodily  Injatr,  or  of  a 
reBKmaUe  apprdunrion  of  mcb  bodi^  i^jary. 
Asia  oC  emalty  flondomd  aad  not  reeved  of 
pubeeqnent  muoondnot  wonld  not  be  a  legithnato 
fuandati<m  for  a  decree  of  jnditna]  eeparation, 
tfaoogh  condonation  were  not  pleaded.  Condo- 
nation ia  not  abaolnto  fbi^venen,  but  fbrgiTeneei 
on  the  Implied  condition  that  the  minonduot 
condoned  uudl  not  be  repeated.  Harab  and 
iDMiUinff  treatment  tbon^-  nnaooonnanied  hj 
peraonalTiolanoe,  oonetitotflB  a  breaen  of  miu 
impUed  condition  in  a  caae  of  cruel^,  Cniel- 
tj  genanlfy  eonmsts  in  a  aeriee  of  aota,  ther^re 
ooudonatioD  is  not  lightly  to  be  presamed  from 
a  oontianance  of  ooh^itation  after  one  or  eren 
mvetal  acta  of  cruelty.  Continoanoe  of  so* 
habitation  doea  not  neoeeaarily  cooatitute  oon- 
donaUon ;  it  may  be  oauwd  by  the  apprehenaion 
fif  aome  evil  whidi  ia  coDaidered  greater  than  par* 
aonal  injary,  e.g.,  the  privation  of  children. 
Acta  of  violence  ooinmitted  under  the  influenoe 
of  an  aonto  disorder,  auch  as  brain  fever,  where, 
the  disorder  having  been  anbdned,  there  la  no 
danger  of  their  teonmiDae,  woold  not  bo  ground 
for  a  decree  of  judicial  separation.  Aliter,\ttb9 
result  of  aaoh  diaeaae  wen  a  new  condition  of 
the  brun,  rendering  the  party  liable  to  ungo- 
veroftUo  fits  of  paanoDj  wnleb  would  make  rar- 
ther  oohnlritation  daaganmi.  Cfurtit  t.  Oiirtia, 
75 

  See  Condonation. 

Death.   Sec  Presumption  of  Death. 

DnSKFIOlf — ^To  aaatain  the  tdiatve  desertion, 
the  act  relied  on  as  sooh  most  nave  been  done 
contrary  to  the  will  of  the  person  charging  it. 
The  flwt  of  a  man  leaving  his  wife  to  live  with 
another  woman  does  not  necenauily  oonstitato 
dfMertion.  A,  having  been  charged  before  a 
niKgistrate  with  ueanlting  bis  wife,  was  bound 
over  to  keep  the  peaos  towards  her.  He  im- 
mediately mk  her,  and  went  to  Uve  with  anotbor 
vroman,  A»  making  no  eflbrt  to  induce  him  to 
return  to  her.  QiKnv —Whether  these  ftots 
would  BOBtiiin  a  chai^  of  desertion  by  the  hna- 
band.    Ward  v.  Ward,  68 

—  The  husband  having  deMrted  his  home  in 
1848,  and  never  afterwards  made  any  definito 
oflbr  to  provide  anothn-  for  bis  wife,  the  wife 
was  held  entitled  to  a  judicial  aniaration,  on 
ground  of  desertion  without  onose  for  two  yean 
and  upwards.  OwU^  r.  (htBipp,  M 


— —  To  flottHs  a  wifB  to  a  judicial  nparation,  on 
the  ground  of  desertion  without  cause  for  two 
years  and  upwards,  the  huslMiid  must  bava 
wilfully  absented  himself  from  her  in  qato  <^ 
her  wish.  When  oontinuanoo  of  abeenoe  does 
not  ocmsUtnto  desertion.  S%impmm  t.  Tftomp- 
soa,  65 

 Deeertion  without  cause  for  two  yean  and 

upwards  gives  a  wife  a  right  to  a  judicial  sepa- 
ration under  section  16.  of  20  ft  21  Yiot.  c.  -85, 
of  which  she  cannot  be  deprived  without  her 
oonoarrenoe.  A  bondjlde  aSar  by  the  husband 
after  that  right  has  aoorued  to  renew  the  oo- 
habitation  wOl  not  jwr  sa  take  away  audi  r^t. 
JSmble,  fitat,  sneh  an  oflbr  would  not  tako  away 
the  rU[ht  of  a  wife  to  a  dissolution  of  maniage 
for  adulteiy  coupled  with  deeertion,  without 
excuse,  for  two  years  and  upwards,  under  section 
27.  Secondly,  that  the  otter  of  a  husband  who 
has  deswted  his  wife  to  return  to  and  provide 
lor  hart  would  take  awi^  her  right  to  have  an 
order  made,  under  section  SI,  for  the  protection 
of  proper^  aoquired  by  har  onoe  the  destrttMi. 
CargiU  v.  OargiU,  69 

DissOLOTioir  or  Mabbiaok  ~  The  recovery  of 
damages  in  an  action  of  oritn.  con.  hj  ahuBoaod 
does  not  oonatHute  a  apeelat  giaoad  witiiin  seo- 
tioo  28.  of  20  &  81  Viet  e.  Sff,  on  whidi  ha 
will  Im  ozonssd  (hnn  making  the  alle^^  adul- 
terer a  oo-respondeotto  a  petition  for  dueolntion 
ofinartiage.   EisparU  Anon,,  4 

  A.  prsaented  a  petition  for  diaolotion  <rf . 

mairiaga  by  naaou  ci  the  adultOEj  of  his  wifb. 
The  oo-respoodent  pot  in  an  aaawer,  but  tin 
wife  did  not  appear.  Before  20  &  21  Yiot  o.  8S, 
A.  had  reooTcred  damages  in  a  defended  action 
for  crim.  con.  againat  the  co-reepondenL  The 
Judge  Ordinary,  on  the  ^ipUaation  of  the  peti- 
tioner, the  oo-reqxHMient  not  obgeotii^  dirooted 
tint  the  oansB  should  bo  heard  upon  affldarit; 
hut  that  in  addition  to  the  afl^viti  of  the  feots^ 
an  examined  coot  of  the  fooord  ia  the  aotion 
diould  be  brought  into  the  r^sfety.  Amilagc 
■w.ArmUage,  SO 

 Sembbt  that  in  a  suit  for  diatoluti<ai  of  mar- 

riage^  on  the  ground  ti  bigamy,  with  adulteiy, 
the  adnheiy  and  Ugamy  moat  bo  oconmittod 
with  tiie  same  woman;  and,  consequently  aome 
evidsnoe  beyond  the  mere  solemnization  <tf  the 
bigamous  marriage  shotfld  be  pvcn,  e.  g.,  that 
the  parties  cohabited  as  man  and  wife.  And 
per  PoUede,  C.B. — Proof  of  a  UgaoMHU  mar- 
riaga  with  A.  aad  adultery  with  B.  is  not  suffi- 
d«nt   Borne  r.  Home,  00 

 Oeoerally  the  mode  in  which  thepetitioner  for 

a  diaaolntion  of  marriage  will  be  directed  to 
prove  bis  petition  when  no  anwer  has  been  filed, 
and  twon^-one  days  have  elapsed,  as  required 
by  14,  ia  cmti  evidence  befen  tka 
Court  without  a  juiy.  Iliere  may  ba  caaea 
In  which  it  woold  not  be  desirable  that  the 
evidenoe  should  ba  taken  orally  in  oonrt.  NeHtie 
T.  NorrU,  SI 
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— -  ApstiticaJbrdtHolatitmofiDMrTiaattootlw 
groona  at  the  irifs'i  adnltarj  dbamd  mioas 
aota  of  adoltwy  in  185S,  1867  and  1858.  The 
reepondsat,  in  her  »iuw«r,  ploaded,  fimt,  a 
denial  of  the  adultery;  immmmUt,  doMctioa  on 
«ha  4tk  fl<  Beptamber  1867 ;  tUm^r,  ooado- 
■ubn;  JbvtUy,  oanniTUoe.  Tba  affldartt 
of  the  petitioner,  filed  in  panoanoe  of  ral«  2, 
did  aot  veiiiy  tbe  etatemanti  of  the  petitiooer 
aa  to  (be  adalteiy.  Tbe  rapondMit'i  affidavita, 
filed  in  panuasoe  of  rale  15,  did  not  wifr  Um 
third  and  Jbarth  pleee,  it  beiw  aappoeed  that 
In  Mag  m  the  adnltarx  mrald  be  adadttad. 
dn  motion  to  dlMllow  the  hat  three  pleea  and 
for  leave  for  the  petitioBer  to  file  an  affidarit 
TCiUyiogthe  adtJtwj  ehatved  "to  the  beat  of 
hii  Mm,"  itwaa  belia,  1^  the  Judge  Ordinary, 
fin^  that  the  aaooad  plea  was  bad,  ai,  though  it 
«aa  pleaded  to  the  adnlteiy  ehaiged  in  the  peti< 
Man,  ItvMonlyanBnawaraatopMt.  Saeondly, 
that  the  third  and  fiMirthpleae  riwuld  be  veri- 
fied 1^  aSLdkvit,  aa  the  reepondent,  doing  ao, 
would  not  admit  the  adalten,  oadt  ptea  iMing 
to  be  ooutmed  fay  itaelC.  Tlurdly,  that  the 
petitioner  might  in  hie  affiditvit  atale  that  the 
adaltacy  ma  eonunitted  "  to  the  beat  of  bii 
bdlar."  n«rfaT.  Vomrk,  62 

  Where  the  Oonrt  deoreea  a  diawlntfam  of 

marriage  at  the  suit  of  tiie  wifb^  and  do  order 
ia  made  aa  to  eoat%  they  follow  tiw  dei««a  aa  a 
Batt«rof  ooaiM.  A|ie  v.  jCiqv,  64 

— —  In  a  anit  inatitnted  by  the  wife  dtooh- 
■ion  of  maniage,  on  the  grotind  of  the  bnaband'a 
adultery  and  dwrtion,  the  wifo  ia  not  a  eom- 
prtent  wttoeaa  to  ptovn  tha  deaectton.  Pmu 

—  Hie  Jadg«  Ordinaiy  allowed  a  hoaband  to 
prooaad  with  hia  auit  tor  dtMolnttoo  of  mnrriupo 
without  aen4nf  tiie  dtatioo  and  petition  on  ue 
alleged  adnttenr,  who  waa  then  at  the  Ci^ 
Good  Hope,  he  having  alloved  judgment  to 
go  by  deflwilt  in  aa  action  tot  aim.  oon.  at  the 
BuhrfthahwhaMl.   SMNii  T.  Aa^M,  M 

 'Where  ooeta  agiAiat  tha  oo-raipondent  to  a 

petMoa  far  diMdmton  of  mairii^  on  the  ground 
of  the  wife'e  adultery  are  amdied  iar,  evidesoe 
ahonld  be  given  <h  the  oitoamatanoee  under 
whioh  the  adnlteroae  oonnezton  waa  formed. 
Where  no  sooh  evidence  is  givra,  end  it  does  not 
amMar  that  the  oo-roip<mdent>  at  the  time  tbe 
aduHeraoa  oiaiiarion  waa  fonnedj  knew  that 
tha  ra^ondant  waa  a  mantod  wonmn,  he  will 
not  b*  ooBdaMMwd  la  ooot&  Tiagk  w.  AmIl 
56 

— —  On  proof  of  a  patiti<m  for  dieaolation  of  mar- 
riage, by  reaeon  of  tbe  adultery  oi  tbe  •wift, 
anme  orldanea  abonld  be  given  of  thaocmdnet  of 
tbe  huaband  towarda  ber  previouiJy  to  the  adul- 
tery. Where  there  was  no  evidwee  ihat  the 
ccreapondent,  when  be  committed  adnlten, 
knew  that  the  raapondent  was  married,  the 
Coort  refnaed  to  ordw  bim  to  pw  tha  aoatfc 
Boddmgbm  r.  BodtHmgUm,  68 


 In  n  enit  for  diamlotiM  of  maniage,  n  Oa 

gronnd  of  the  bnaband'a  Ugan^  and  adalta^, 
the  Court  waa  asked,  on  deareeti^diMohrtioB— 
Fiirt,  to  order,  oadcr  section  SS.  of  SO  ft  SI 
Vict.  0.  8&f  tlMt  a  aom  of  money  riawfing  is 
tha  namea  of  the  hnaband  and  wife  in  s  mv^i- 
bank  ihoald  be  mid  to  the  wifo;  aeooBdly,  that 
the  onatody  of  the  child  reo  should  remftin 
with  the  wife.  Tiw  Coort,  first,  made  an  ord«r 
that  the  hnaband  ahonld  tttmt  to  the  wife  tlw 
aom  (rf  money  in  the  bank,  that  being  all  Hntf 
had  power  1^  aeotion  83.  to  do;  bu^  SMOnd^, 
deoltDBd  to  make  any  order  aa  to  tha  mHlaij  of 
tha  flUldroD,  on  the  groooda  that  than  m  ao 
preaant  necoaw^  for  i^  the  buriiaad  baing  ia 
AoMrioa,  and  not  likely  to  intacfae  wHh  Os 
onatody  of  the  ohildren, — that  no  Oonrt  weald 
aid  him  to  wrest  then  from  the  wife, — wxl  thtt 
tbe  order  could  not  aflerwaida  be  ummKIs^ 
thonrii  einmroatanoea  adght  ariaa  vridA  waald 
nndarauhaiMdIBaatiDndaaindile.  MtOm 
r.lUboAmm,  61 

 In  deere^ng  diaacdntion  of  marriage  on  tl» 

gronnd  of  the  wife's  adultoy,  the  Oonrt  baa  no 
powar^  OMler  aaotion  45.  <rf  the  SO  *  81  Vid 
e.  85,  to  altar  a  aattkmant  made  on  tha  lBa^ 
riage.   iVorHa  t.  ASMrii,  7S 

•  See  Amandment    Co-reepoDdeot  (Ma. 

Oraelty.  Deaarthm.  BvideMa.  btowaL 
Hewing.  Petition.  Pnotks.  SorvkaofCi- 
tatioa. 

DiTOBm— A  Sootdi  aaatenoo  of  divoroa  pmport- 
Ing  to  dissolve  an  Eng^sh  marrisge  Mwees 
parties  domioiled  in  England  at  the  date  of  tlia 
marriage  and  of  the  i^voroe  is  inopetativ%  litkar 
aa  a  diasolnUon  of  marrisce  or  as  a  divons  A 
aiffiad    Aero.   BoHmtv.lh^km,  U 

 Sob  Diaaoltition  of  ICaniaga^ 

DoiaaiL.  See  WilL 

DouBLi  Pbobati — Ezeentor  aubaUtnted  ca  tha 
death  <^  an  original  exeontor,  without  oaoamt 
ftfaorviTingaouNrnton.      Atgoadt^Jtkum,  9 

E8TOFF1L— In  a  anit  for  <Uaaolntioa  of  nanisga  a 
judgment  in  a  sait  in  the  Bcdesiastiesl  Conrt 
for  a  divorce  d  SMMsd  d  Aara  on  tbe  Hsa 
grounds  ia  not  an  estoppeL  The  paadiiig  of  aa 
aj^Mal  in  audi  auit  to  tha  Privy  Conncu  is  ■> 
bar.  Evomt  v.  Bvam,  67  - 

ETHmos— In  a  suit  for  diaaolatioa  ormaniaga 
on  the  gronnd  of  the  wife's  adnltory,  tha  Coiot 
held,  first,  that  entries  in  a  private  diaiy  kc|A 
by  the  wife,  detailing  acts  of  adultery  oommittn 
her  wiUi  A,  the  oo-roiqioadsDt,  wen  evidw 
ag^nst  her,  aa  an  admission  or  oonftanon,  thoa^ 
DotaaagidnatA.  Seoondly,  that  tha  eo-ttqiao- 
dent,  ao  long  aa  he  ramaina  a  par^  to  Um 
reoord,  ia  not  a  competent  wiBMoa.  Qsot^ 
whether  undo-  the  20  &  21  Viot.  a  9S,  wben 
tiiere  is  no  evidence  agunst  tbe  co-renoodts^ 
the  Coort  haa  power  to  dianim  him  fiom  tka 
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mii  before  its  tenniiwtion,  for  the  porpoee  of 
lendnii^  lum  *  ounpetent  iritiMH  for  the  r»- 
ipondeot.  MMkm»  t.  JbNiUMy  91 

 SMlMnolntiKiofHuriBge.  WSSL 

FOBIU  Padtxbib.   See  Pnotioe. 

nunirA— Petitioner  for  dianhitioD  of  nwrriiige 
OB  ground  of  wife's  edolteiT]  h&riD^  reoovered 
nitbmtial  daaugM  in  *  denuded  action  againit 
»  oo-reqpondent  for  arlm.  oon.,  wUoI^  with 
oo>t>  of  tlte  action,  had  bean  pud,  and  haTiog 
alio  obti^ued  a  aentenoe  of  divoroa  A  menad  tt 
Oioro,  the  Judge  Ordinaiy,  on  plication  of 
petitioner,  the  other  partiee  to  the  nit  ewaant* 
ia^  diraoted  that  the  cauae  sboold  be  heard  on 
amdanta.   iMtg  v.  Ling,  58 

 Petitioner  for  diaeolution  of  marriage^  on 

ground  of  wife's  adultery,  haTing  obtained  a 
olToroe  &  mauA  H  ihon,  and  also  a  Terdiot  in 
an  action  against  the  oo-reqiondent  for  aim. 
ooD.,  but  for  wmitui  damages  only,  the  Judge 
Ordinary  refused  to  allow  the  petition  to  be 
heard  on  affidavits,  but  required  oral  ertdenoe. 
PutU  T.  PotU,  fiO 

 In  a  ami  for  a  judicial  separation  the  parties 

oannot,  as  in  a  suit  for  dissolution  of  marriage, 
demand  as  a  matter  of  right  that  iesues  of  fact 
be  tried  by  a  jury;  but  the  Court  has  a  discre- 
tionaiy  power  under  section  86.  to  grant  or 
rdftase  (me.  It  will,  however,  generally,  on  the 
a^^oation  of  atiier  party,  direct  thai  questions 
of  bet  be  tried  by  a  juiy.  In  a  wiA  by  the 
wife  for  judicial  separation  on  the  ground  of 
cruelty,  the  petitioner  asked  that  theoaseshould 
be  beard  witiiout  a  jnry,  and  that  an  early  day 
should  be  fixed  for  the  hearing,  ae  she  appre- 
hended that  the  reqwudent  would  nee  force  to 
oompel  her  to  return  to  him.  The  Court,  cm 
the  application  of  the  respimdent,  directed  that 
the  ianee  of  feet  should  be  tried  by  a  jnry,  but, 
haTing  a  discretion  in  the  matter,  made  the 
OTder  oonditionally  on  his  andertaktng  not  to 
interfere  with  or  annoy  his  wife,  and  directed 
that  suoh  oondition  should  be  embodied  in  the 
order.  JfaraAmoia  if areftmofU,  £9 

The  Court  has  power  to  order  issuee  of  fitct 
to  be  trie^  before  a  jury,  though  n(me  of  the 
partiee  to  the  suit  apply  for  one,  and  will  gene- 
rally do  so  in  cases  to  be  tried  before  the  full 
Court  where  there  is  likely  to  be  much  dispute 
as  to  the  facte.  But,  in  a  suit  for  diseolntion 
of  marriage,  the  main  question  being  oneforthe 
exercise  of  tiie  discretion  of  the  full  Court,  the 
Jn4sa  Ordinary,  neither  of  the  parties  applying 
far  a  jury,  directed  that  the  case  should  be 
baud  witiuHit  tme.  BaUUga  r.  SaUMfftf  60 

 In  a  iuit  for  disaolntion  of  marriage,  where 

the  oo-respondent  baa  appeared,  but  has  pnt  in 
no  answer,  be  cannot,  at  the  hearing  of  the 
petition,  be  allowed  to  take  any  part  in  the  pro* 
ceedingB.  He  cannot  dispute  the  allegatioos  of 
the  petition  either  by  crosi-ezamining  the  wit- 

Nbw  SfiRUS,  5XVII.— laiiBZ,  Pi-obaU. 


neases  in  snpport  of  it,  or  by  addressing  the 
Court,  nor  can  ha  be  heard  even  on  the  qusatiMi 
of  eorta.  NorriM  t.  JVerru^  72 

 Where  the  rsepoodflnt  oondoots  his  own  cue, 

ibe  most  omTemMit  ooarsa  Is,  that  he  sbmild  at 
OBM  call  Us  witnesses  without  making  an  opto- 
iag  ^eadh,  then  give  his  evidence,  and  reeerve 
any  onnments  on  the  oaas  for  bis  munming  np. 
Omiilt     OuHb,  78 

 Whsn  re^ondent  and  oo-respcndent  appear 

bjr  difEerent  oonnael,  the  case  of  the  reffwDoent 
uould  generally  take  priori^  of  that  of  the  oo- 
reqionaent;  but  arrangement  of  oooneel  the 
case  §ot  the  oo-reqMadent  may  be  takoi  firat. 
JbMHon  T.  Jtobiimii,  91 

HcBBin)  An>  Wm   See  Citation.  Protection. 

IvooHFsrnroT.   See  Pleading. 

JuDQiONT.    See  Estoppel. 

JUDIOZAL  SiPAiAllOH— Custody  of  ChildrML  See 
Cbildtw. 

 BflRwt  of  oShr  by  basbend  to  reoew  oo- 

babitation.   See  Desertion. 

 See  Condonatioa,   Desertion.  Hearing. 

JUBT— Trial  Ij.   See  Hearing. 

Lis  Pkbduib.   See  Estoppel 

Habbuob  Shttlmmbit — Power  to  alter.  See 
Disaolntion  of  Manrii^. 

MonoM.   See  Practice. 

Pauoto  axd  Child.   See  Cldldna. 

Pabhu.   See  Co-respondent. 

Prition — The  Judge  Ordinary  has  not  jurisdic- 
tion to  dismiss  a  petition  for  dissolution  of  mar- 
riage. SembU,  that  such  petition  should  be  ad. 
draseed  to  the  fbU  Coor^  and  not  to  the  Judge 
OrtUnary.  SmUe,  also,  that  when  a  petition  is 
good  on  the  &oe  of  It,  it  cannot  be  dismissed  on 
a  mere  afBdavit  of  fiwta,  though  such  facts  would 
fbrniah  matter  for  a  plea  in  bar ;  but  that  the 
&cts  must  be  embodied  in  the  plea.  Seemt  r. 
Ewuu,  81 

 See  Amendment. 

PLiADma — ^To  an  allegation  propoonding  a  will, 
dated  the  7tit  of  July  1857,  by  which  a  feme 
corert  had  exercised,  in  favour  of  her  hnsbaod 
a  ganenU  power  of  appointment,  a  reqxmoTe 
alkgation  was  given  in  which  in  the  eaiiier 
artwleB  pleaded  the  personal  history  of  the  de- 
ceased, her  dislike  to  her  husband  in  conse. 
quMKW  of  his  ill  treatmeut,  her  wish  to  leave 
ber  property  to  her  father,  and  that  by  the  oo- 
enion  of  her  hurinnd  she  bad  been  induced  to 
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exeeate  pnnous  willii  in  hta  fkroor.  Hie  21st 
•rtiole  ulegad  the  tostMueDterj  iaoapMitj  of 
the  deoBMed  ftt  ttw  data  of  tha  will,  xad  atatsd 
Ekctfl  from  which  that  inforenoe  might  ba  dnwD. 
TbB  ftdmuMon  of  this  aUegntitm  iMing  oppowd, 
it  WM  bdd,  that  aa  the  Slst  artida  plead^  bOta 
bearing  direotljr  on  tba  qaeetion  of  inoompe- 
tenoy  at  the  time  the  will  waa  nuule,  the  fonner 
put  of  the  allegatton  wliiah  bj  itadf  would  be 
inadmisaible  aa  irrelevant  waa  no  longer  imma- 
terial, bat  that  the  fiwts  atated  in  it  mi^t  pro- 
pwly  be  taken  into  ooamdamlion  in  oomhination 
witii  thoae  stated  in  tha  Slat  artieb.  XotiUm 
Woolbert,  10 

  Where  i^eadinga  omtain  irrelevant  matter, 

application  ahould  be  made  at  ohambera  to  bare 
it  Btrook  ont.   Farlar  v.  Potior,  108 

  Annrar  in  bar.   See  Eitoppel. 

Puonoi — &mU»— That  a  barriater,  who  haa  not 
been  admitted  an  advooate  in  any  eoolaaiaatioal 
court,  cannot  praotiaa  aa  oouuBel  in  the  Coart  of 
Probate  in  iu>n-oontuitioaa  matteia.  In  tt« 
goodt    Ludhn,  7 

—  All  moCioiiB  bifim  the  Oonrt  anut  be  mads 
\ij  oDOnieL   IMht  v,  Mcirgm,  8 

 Prooaeding  to  proof  of  petitian  in  de&nlt  of 

anawer.    Woardf.  Ward,  84 

 A  pencm  aoing  m  /traul  pamatrU,  who  has 

had  counsel  assigned  to  him  1^  the  Coart,  oan- 
not  appear  by  anothnr  oouim,     Hamtr  t. 

Borduim,  107 

 Mode  t&  hearing  soita.    Sea  Hearing. 

 Ordw  for  aaooring  bnaband's  numej  to  wife. 

See  DiascdatioB  of  Muriage. 

 Priority  of  OMe  of  rs^ndant  orar  eo-ro- 

qpondnt   Sea  Hearing. 

—  Kght  of  eo-raapondant  not  amwering  to  be 
heanl   Bee  Hearing. 

 Spedal  gFounda  for  not  making  no-nopoa- 

dent.    See  Go-raapondent. 

 See  AffldaviL   Anwndment  Attatdmtent. 

Oiaaolntion  of  Ibiriage. 

PUBOQATivi  OoDBT.  See  Affldavit.  Staying 
Frooaadinga. 

PsnuHinov  or  DuiTB— N,  intending  to  ooma 
to  England,  sailed  on  the  lat  of  July  1856,  from 
New  Zeahutd,  in  a  skip  boond  far  Sydney.  The 
ship  nerer  arrived  at  Sydney,  nor  was  anything 
ever  heard  of  har  or  the  orew  after  ahe  sat  Bail. 
Some  heavy  gales  liaTing  ooonrred  at  the  time 
ahe  would  have  been  on  her  voyage  and  in  her 
direct  conTse,  it  was  auppoaed  she  had  foundered 
with  all  hands.  Advertisamanta  had  not  been 
inserted  in  the  newapapen  for  information  eon- 


oamiog  N.  It  waa  held,  that,  nndar  tha  sbora 
dronmstaooa^  as  S'u  bistoiy  was  tnoad  up  to 
a  ontun  p«nn^  and  he  was  then  hwt  ri^tof. 
advertiaemants  were  nnneeeeiy,  sad  that  Ui 
death  was  to  be  preaamed.  m  As  mmIi  af 
N<MrriM,  4 

  On  tiie  27th  of  Jannaiy  1S57,  U,  nwsUr  <a 

the  ship  B,  sailed  in  her  frmn  Ii.  for  y,  tha  anr< 
agodntation<tf  tbeTtmgBbmngtenws^  The 
ship  never  arrived  at  v,  and  nothing  ksrisg 
bara  heard  or  aaen  oi  her  or  any  of  ner  cnv 
rinoo  she  aailed  from  L,  the  nndenrriten  had 
paid  HB  for  a  total  loas  of  the  alup.  It  was  held, 
the  death  of  M.  in  or  nnoe  January  1857, 
be  praaomed.   In  the  goodt  of  Mmn,  6 

Pbobats — A  testator  died  leaving  personal  Mtat% 
part  baingaitaate  in  tlie  province  of  Canterboiy, 
tbe  residue  in  the  ^ooeae  of  Clteater.  A  giut 
of  probata  was  obtauned  from  the  PrerogatiTt 
Court  of  Canterbuiy  only,  before  tlw  oommeoee- 
ment  of  20  &  21  Vict.  o.  77-  It  was  held,  that 
by  aaotion  87.  of  that  aot  snob  nant  waa  len- 
dered  efibotual  with  reqmot  to  ue  propef^  in 
tbe  diooeee  of  Cheater,  wttbont  any  order  of  tha 
Ctrart;  aodi  probate  duty  bong  pi^^ 
wQold  haTe  been  ehaigeaUe  on  tlw  ^oewni 

 Biinpng  in  WilL   See  AttaohmBBt. 

 See  DonUe  Probate.  WiU. 

Fbotzotioii — ^He  order  fta  protection  of  property 
acquired  by  a  wtfo,  after  ahe  has  been  daaerted 
by  her  husband,  dionld,  in  tenns,  be  for  tbe 
[ffoteotion  of  her  property  geneially,  and  aot  of 
apedfio  property,  so  as  to  Leave  open  any  qeta- 
tion  u  to  har  title.  ExparU  Mmlmmi,  a 

 See  Citation. 

BlUTAKOT.   See  Pleading. 

BnriTQTiOM  or  Ookjoou  Bighm— A  anit  far 
restitation  of  eoqngal  tighto  eaaoot  be  sot- 
tained  by  a  info  who  baa  nommittnd  adaltnjt 
althongfa  tbe  hoaband  aleo  baa  ooBimttedadn* 
teij.   £ope  f  op4  48 

BiTOOATiOH.  Sae^niL 


SEPAun  EsTAn.  See  WilL 

SiBViCB  Of  CHATION— An  application  on  bdaU 
of  a  wifo,  who  had  presented  a  petition  fa  dii- 
eolation  of  marriage,  that  a  aobstitatiooal  Hr< 
vice  of  (Station  on  the  ^hw  ui  her  hubw 
ihooU  be  aUowed,  <m  tbe  greoBd  that  shs  « 
not  know  her  bndiand's  address,  trat  tiiat  bi 
fother  was  in  oommnnioation  with  him,  wsi  »■ 
jeoted  by  the  Judge  Ordinary,  as  it  ^PP"^ 
probable  that  the  hoaband  was  in  New  ^wKi 
and  the  in^>oenbili^  of  servitw  him  peiaoDaUy 
waa  not  made  ont.  ^ware— iriietiwr  tha  J«4j^ 
Ordinary  bee  power  to  diapsaiee  irift  peneaat 
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aerrioe  (rf  the  dtatioD  in  m  prooAedinff  for  dino- 
hitioD  of  maniaga*  JlobcAam  y.  BMothtpn,  88 

 An  ftpplioation  msnudeon  behalf  of  »  wife, 

who  bad  presented  a  petition  for  diawdatioa 
Buurbge,  to  dupenae  with  penonal  sernoe  of 
the  ritation,  and  allow  subatitntional  service  on 
the  brother  of  tbe  husband.  The  affidavits,  in 
support  of  the  appUoatioD,  shewed  that  the  hus- 
baiid  was  living  abroad  under  an  aesnnied  name, 
and  that  the  wife  ooold  not  asoertain  where  he 
wa^  bnt  thai  her  hoiband^  brother  was  in 
emnoraniaation  wltb  Urn,  and  had  nndertahen 
to  forward  the  dtation  to  him.  The  Judge  Or- 
dinary rqeoted  tbe  application,  on  the  ground 
tbai  personal  sarvioe  might  be  effseted  utrough 
the  hubaad'a  brother.  CAoMUer  r.  Cftomtter, 
86 

SfWJUL  Gsonrm— for  not  making  adulterer  a 
eo-respondent.   Bee  Dissolution  of  Marriage. 

SvATiHa  FsoonDlNOS— in  suit  transAned  tnm 
tbe  late  FnngatiTa  Goart.    Drakt  r.  Mttr- 

ffOM,  8 

SoBFOUTA — Disobeying  nfjxma  to  bring  in  will. 
See  Attachment. 

Tbial — Mode  of.    See  Hearing. 

UlTDtn  Imrtuxiroi.   See  Pleading. 

Will— 6,  in  1836,  wrote  his  will  on  dx  or  seran 
unattached  sheets  of  paper.  At  the  foot  of  each 
■beet  be  dgned  his  name  in  the  presenoa  of  two 
witness  on,  who  also  subscribed  their  names  in 
bis  preeenoe.  After  G.'s  death  two  only  of  these 
sheets,  viz.  the  third  and  fourth,  oould  be  found, 
but  they  contained  a  disposition  of  part  of  G.'s 
property.  On  motion  for  a  grant  of  admioisti*- 
tion,  with  these  two  papers  annexed,  as  being 
the  will  of  O,  it  was  held,  first,  that  it  must  be 
preanmed  that  G-.  destroyed  the  lost  sheets  inten- 
tionally; secondly,  that  aa  the  last  sheet  con- 
tained die  only  dgnatores  which  were  in  oom- 
pUanoe  with  the  wills  Aot,  the  whole  will  must 
be  prenmed  to  have  boNi  revoked.  /»  tht 
gWMt     QvUan,  Iff 

— —  A  will,  puiporting  in  the  oommencement  and 
testimonium  ohtBse  to  be  that  of  8.  C,  was  exe- 
cuted by  a  marl^  against  which  was  written  tbe 
name  S.  B,  and  was  handed  by  S.  C,  ai  her  will, 
to  Mie  (tf  her  executors,  shortly  before  her  death. 
B.  had  been  the  maiden  name  of  S.  C.  It  was 
held,  that,  as  there  was  sufficient  evidence  that 
the  mark  was  that  of  S.  C,  the  execution  of  tbe 
will  by  her  was  not  vitiated  by  another  name 
having  been  written  against  ber  mark.  In  ike 
gooda     Oartt,  18 

  in  1846,  made  a  will,  whidi  he  revoked 

by  another  wiU  made  in  1855.  On  bis  death 
the  former  will  was  found,  but  not  the  latter. 
It  was  held,  first,  that  it  must  be  presnmed  the 
deoeaasd  destroyed  the  missing  wUl,  ontmo  rtvo- 
tamdi;  seoMidlj,  that  puol  evtdenoeof  the  em- 


tents  <tf  the  missing  will  was  admisrible;  thirdly, 
that  the  eariier  will  was  not  revived  by  the 
destruction  of  the  will  which  had  revoked  it. 
In  A*good»<if  Brmm,  20 

 In  1817  a  hoaband  and  wife  retbi^y 

that  they  would  divide  their  fumitureand  emctl^ 
and  live  separate;  that  the  wife  shonld  ntainb^a 
herself,  and  that  the  husband  should  allow  ber 
to  w^ay  her  earnings  for  ber  separate  use,  and 
that  neither  should  interfere  with  tbe  other.  In 
pnniunee  of  tlda  aneement,  they  divided  their 
eflbots  and  separated;  tiie  wife  engaged  in  busi- 
ness and  died  in  1858,  leaving  a  wilt,  bequeath- 
ing money  which  she  Iwd  acquired  in  ber  busi- 
ness unoe  the  separation.  In  a  suit  instituted 
for  a  grant  of  administration  against  the  execu- 
tor named  in  the  wife's  will,  an  allegation  was 
nvan  in,  by  the  latter,  plea^g  tbe  above 
tuM.  liie  admisrion  <^  this  allwation  bring 
opposed,  it  was  held  to  be  admissibw,  inasmuch 
as  under  the  oiroumstanoes  stated  in  it,  the  pro- 
perty aoquiied  by  tbe  wife  after  the  separation 
became  her  separate  property,  and  as  such 
might  be  bequeathed  bj  her.  Haddon  v.  Pladr 
gtte,  21 

 An  allegation  responrive  to  one  propoonding 

a  will  made  under  a  dower  in  April  1864  by  A» 
a  married  woman,  pleaded  that  A.  in  1823  mar- 
ried in  England  B,  a  domiciled  Englishman; 
tiiat  in  1889  they  separated;  that  in  1854  "A, 
having  disoovered  that  B.  was  domidlad  in  Scot* 
-bod"  and  living  in  adultery  obtained  a  Sootoh 
sentence  of  divorce  &  vmndo  ;  that-  A.  then 
married  P,  a  domiciled  Frenchman,  and  went 
to  reude  in  France,  where  she  remained  until 
1857,  when  she  died,  having  previonsly,  in  1858, 
made  a  will,  revoking  all  prerious  wills,  valid 
according  to  tbeUw  mFraoes,  bntnotatteated, 
aa  required  by  tbe  Wills  Act  This  allegation 
being  opposed,  was,  by  the  direction  of  the 
Court,  reform^  so  as  to  state  apeoifioally  the 
foots  as  to  B.'s  residence  in  Scotland  at  the  date 
of  the  divoroe,  when  it  appeared  that  such  rest- 
denoe  was  merely  temporary.  It  was  held,  that 
theaUegBtion,aarefontted,  most  be  r^jeoted  for 
the  fallowing  reasonsi  firet,  that  tbe  oaae  was 
not  distinguishable  from  TheSii^r.  LolUs  and 
Cwfoay  T.  BeatUg,  and  therefore  that  tbe 
Sootoh  divorce  did  not  dinolve  the  English 
marriage ;  secondly,  that  tbe  Scotch  divoroe 
oould  not  (^>erate  as  a  divoroe  d  nunta  et  (Wo; 
thirdly,  ^-'^  domicil  continued  to  be  that 
of  her  hu^lMUid,  viz.  Ei^land ;  fourthly,  that 
the  will  of  1866  not  being  made  in  aocordanoe 
with  tbe  law  of  A.'s  domicil,  did  not  revoke 
the  will  of  1664.   Bobint  y.  .Dolphin,  U 

 On  December  15,  A,  being  very  ill,  made 

hia  wiH,  and  gave  it  to  bis  motiter  to  take  eare 
of.  On  the  21et,  at  his  request,  she  gave  it 
back  to  him.  On  the  22nd  he  <^ed,  when  tbe 
will  was  found  under  the  bolster  of  the  bed  on 
which  he  died,  the  attestation  clause  and  signa- 
tures of  the  attesting  witnesses  having  been  torn 
off.  The  will  was  ^Id  to  be  revoked.  In  tlu 
gooditfLeuit,  81 
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•        Berooation  by  maztiage,  and  birth  (tf  » 

child,   /n  ihe  godtU  of  Ca^mld,  S6 

 I^cniiin>tion  that  hubaiid,  not  heard  of 

far  mora  than  aeven  jetan,  died  befora  Ui  vifis. 
In  the  gwU  of  SUatOtth  Horn,  S7 

  ApplioaMon   to   allow  will  deposited  in 

regutry  to  be  aent  abroad.  In  the  good*  of 
£A.  HnU,  88 

 Effect  of  will  made  dnriw  oovertare  by  » 

wife  who  BorriTee  ber  husbui^    /•  f&ejfDodl  of 

Bebecca  SmitA,  Widow,  39 

  CinomrtaDoea   rabatiing  i»«8mDption  of 

rerooitioD  ofminiiigwiU.  Pattmv.PoHUoitiAV 

 Q.  made  his  will  in  1S55,  appoin^ng  hia 

wife  sole  exeontrix.  In  May  lSfi7  he  fled  from 
Delhi  when  the  mntiDy  broke  out,  leaving  there 
a  deak  oontaining  the  will.  After  the  reoaptore 
of  DflUu  an  attempt  wu  made  to  recover  i%, 
botwiilioutfloooaH.  O.  died  in  Jane  1867.  On 
proof  irftlis  doe  ueoation  of  the  will  and  of  its 
oontentih  the  Ooort  gnuited  prob^  to  the  axe- 
ontiix.  I»  Atf  goodt  ef  Qwrmury  66 

 To  prove  a  will  in  Uie  Conrt  of  Probate,  it 

is  not  noeemy  that  both  the  attesting  wit- 
I  ahonld  be  exnm&Md.  Af&jnT.fibanlM,  M 


—  lb  wder  tint  a  will  may  he  Tovoked  by  tear- 
ing, itmMtba  diawn  that  the  teitator  intended 


that  which  be  aotaally  did  of  itaelf  to  have  had 
the  eOetA  of  revoking  It  withoat  nton.  If  ha 
oommenoea  tearing  it  with  the  iateatica  of 
revoking  it,  and  Being  mbont  to  tear  ftnttv 
Btopa  m  medio,  the  act  not  being  onopletflk  Ae 
will  remains  valid.  A.  having  commenced  teir- 
ing  his  will,  which  was  aJuinittnil  to  have  ben 
-  diuy  ezeonted,  with  the  intention  of  nvokii^  it, 
had  nearly  torn  it  in  two  pieoea  when  he  stop- 
ped. Thera  was  aome  ernoenoe  to  had  to  taa 
oonduoon  that  he  waaabout  to  teu  ioithar,  and 
that  he  stopped  at  ihe  entreaty  of  a  byitaadtr. 
The  Court  being  satiified  that  the  will  had 
been  doly  ezecnted,  and  not  satisfied  on  the 
evidence  that  it  had  been  revoked,  granted  pro- 
bate. When  »  dnly  exaonted  wiU  is  prapMrndgd 
in  a  mutilated  state  ttiere  is  a  primd  fime  {n> 
■omption  that  it  was  put  in  that  stale  by  ths 
testator  ammo  rttocandi  ;  but  when  evidows  is 
given  for  the  purpose  of  shewing  that  sodt  ii 
not  the  cue,  the  matter  is  at  large,  and  tbe 
presomption  must  be  disregarded,  and  a  Coort 
or  joTTHhoald  dedde  on  the  evidence  alone,  aad 
shoula  not,  if -they  are  in  doubt  on  the  svidnec^ 
find  musat  the  will  hj  calling  ii^udjthe  pie- 
samptToQ.  Elm*  v.  Bmt,  06 

 SeaCoBtK 

 Inoapaoity  and  undue  inflnenoa.  See  Ad- 
ministration.  Pleading.   And  ms  Aftatatisa. 

WmnM.  See  Evidence. 
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CHANCERY. 


AccoviTT — If  a  etoupan^  does  not  disoorer,  and 
baa  not  the  means  of  diacoveru^,  the  correctneM 
of  entries  in  a  Bucceasion  of  accoonts  rendered 
by  their  agent,  they  are  not  after  deoeaae  of  the 
agent  precladed  by  lapse  of  time,  or  by  cer- 
tun  Bhareholders  omitting,  against  oppoaituai,  to 
press  for  explanations  previously  asked,  trvok 
shearing  that  such  entries  are  not  only  erroneous, 
but  firaudolent.  MHiere  accounts  of  an  agent 
acting  for  a  company  have  been  improperly  kept 
or  mystified,  and  not  duly  rendeired  and  ox- 
plained  wben  asked  for,  the  Court  direot 
them  to  be  taken  through  a  pciriod  of  twenty- 
five  yean,  though  accounts  seat  in  bad  been 
Mrted  on,  and  though  sbareiholden  who  asked 
ft»r  further  information  and  explanations  on  such 
aocounts  did  not  persevere  to  obtain  them. 
Manner  in  which  t}ie  Court  will  direct  the  ac- 
counts to  be  taken.  StaitUon  T.  the  Carroa  Vo. 
89 

■        A  railway  cbmpaOT  was  projected  in  1846. 

As  but  compantively  few  shares  were  taken,  it 
was  fbnnd  mipossibie  to  cany  tbe  project  into 
effect.  A  proposal  was  then  made  to  make  a 
part  of  the  fine  only,  audareport  of  a  committee 
of  investigation  was  dKDlated  among  the  ahare- 
h<dders,  stathig  that  deren  of  the  woTUonal 
committee  and  three  other  shareholaen  wotdd 
take  additional  ah^Tw,  which  would  make  the 
cental  sufficient  to  enable  them  to  pay  the  de- 
posit and  oomjdy  with  the  Standing  Orders  of 
the  House  of  Lords.  A  sum  of  9,9761.,  the 
anuxmt  of  the  deposit  on  dwee  shares,  wat  bor- 
rowed from  the  bankers  of  the  company.  The 
Standing  Orders  of  the  House  were  m  form 
complied  with,  but  in  1846  the  bill  was  lost,  and 
iheprqject  altt^therabandoned.  The  provisional 
committee  then  repud  the  9,9761.  to  ute  bankfln 

Nbw  Sbbih^  XXVIL— Imdbx,  Chame.  A  Bantr. 


in  full,  and  they  also  repaid  in  full  the  d«>osit 
on  Bbaree  made  by  three  other  shareholaerfl ; 
tbey  then  paid  IOa  per  share  to  such  of  the 
stuu^holders  as  would  receive  it.  ^Diis  was  ao- 
cepted  b^  one  of  the  jduntifih.  No  accounts  of 
any  receipts  and  paymants  were  ever  rendered 
to  the  shareholders.  A  previoOB  suit  was  insti- 
tuted by  a  shareholder  for  an  account ;  the  soli- 
citors in  the  present  suit  acted  for  the  plaintiff 
in  that  suit ;  it  was,  however,  compromised,  and 
in  1858  the  present  suit  was  instituted  by  two 
shareholders  to  obtun  an  account  of  the  reoMpts 
and  payments  made  on  behalf  of  the  oompany 
and  for  a  distribution  of  the  snirpliis.  Itmahel^ 
tiiat  the  provisional  committee  were  trustees,  and 
that  the  relief  sought  by  the  pdaintiffii  was  not 
barred  by  lapse  of  tune :  wat  the  dismissal  of  the 
bill  against  two  of  the  committee  had  not  rendered 
the  suit  defective,  as  it  appeared  m  evidence 
that  they  had  not  sanctioned  the  repayment  of 
the  9,9761. :  that  there  was  no  miqtnatder  of  the 
plainti^  In  consequence  of  one  having  received 
the  dividend  of  10«. :  that  the  suit  was  defective, 
as  three  slhardioldeTH,  who  had  received  back 
their  deponta  in  fidl,  were  not  parties  ;  but  leave 
to  amend  and  make  Ihem  defendants  was  given : 
that  the  Ull  most  be  dismisBed,  with  ooati^ 
against  andi  of  the  defendants  as  had  ceased  to 
be  of  the  committee  when  the  resolution  was 
passed  to  repay  the  9,976Z.,  notwithstanding 
they  were  made  defendants  upon  the  suggestion 
and  requisition  in  the  answer  of  tiie  original 
defendants  :  and  that  the  plainti£b  were  mtitled 
to  relief  thoni^  Uicdr  individaal  interest  was 
nnaU,  and  tbonrii  the  proceedings  ware  insti- 
gated    tiieir  stmdtor.   WUUama  v.  Pa^,  425 

—  Hie  only  ailministration  docns  irtueh  can 
ha  itbtaiiwrd  vpaa  mmmcna  in  cloanbers  mder 
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sectioQ  45.  of  15  k  10  Vict.  c.  86.  u  tiie  wial 
decree  to  nuJce  an  exacutw  or  ftdminiatntor  ae- 
eoont  fiv  tba  p«nN»ul  estate  vUoh  be  may  haT« 
ncdnd.  Hm  Cmut  oaimot  in  aDV  stage  of  a 
suit  «onaft  upon  Bocfa  a  decree,  wMthcr  made 
mH  or  upon  claim,  or  upon  mnmnona  in 
ben,  a  decree  to  make  ua  executor  or  ad- 
miniatntor  account  for  what  he  might,  without 
hia  wilful  neglect  or  defiuilt,  have  receiTed :  a 
decree  of  thii  natnn  being  totally  diStannt  in 
iti  raincijde  from  Um  wnii  decree.  Ptutiagto» 
T.  Rej/noida,  £05 

 Bee  Ccax^Nuy.     lAnSUl&xam,  Statute  of. 

Hflrtgage. 

AoQumoDloi.   See  Aocoont 

ADmnBrRATfOH  or  EsfATt — A.  and  B.  were 
truflteee  of  a  aettlement,  and  a  breach  of  trost 
waa  oramnitted,  B.  being  the  gufl^  party.  The 
troet  fimd  «a<  oltimatdy  rest^ed,  an^  A.'b  eosta 
mm  dbeoted  to  be  paid  oot  of  B.'a  estate.  It 
was  hdd,  these  costs  were  not  *  Bpecisl^  debt 
as  anbut  B.*a  estate.  A.  paid  »  mm  on  account 
of  bu  oosts,  after  the  pasnng  of  the  19  &  20  Viet, 
o.  97>  and  it  waa  held  that  the  Bum  was  paid  in 
the  cJiancter  of  surety,  and  therefore  that, 
under  the  Sth  sectitm  of  that  act,  he  was  en- 
titled to  claim  M  a  specialty  creditor  on  account 
of  it.  Lodchari  v.  ItaUy  and  Beilly  Loch- 
hart,  5i 

  Testator  who  bad  asdgned  during  his  life 

certun  leasehold  proper^,  beqaeathed  other 
leaseholds  and  the  residue  of  lus  propraty  to 
tenants  for  Ufa,  with  remainders  over.  Assig- 
nees of  the  leaediolds  became  bankrupt,  and 
executors  of  testator  took  a  le-asognment  of 
tiiose  leaseholds.  lialnlitieB  baling  arisen  undcv 
oovenants  in  the  original  lease,  it  was  held,  that 
those  liabilities  must  fall  upon  the  corpus,  and 
not  upon  the  inctnne  of  testator'B  estate.  AUm 
BmbUUM,  297 

 Testator,  hw  will,  dated  in  185S,  made  spe- 

dflc  devisee  of  real  estate,  and  also  a  speofio 
bequest  of  personalty  in  &Tonr  of  each  of  his 
lu  children,  by  name,  viz.  A,  ^  C,  D,  E,  and 
F.  He  then  nuule  s  specific  bequest  in  &Tour 
of  A.  and  B.  equally,  and  finally  he  gave  all  the 
residue  <tf  his  pn^Mrty,  real  and  peimnal,  to  bis 
s^  fear  obiUreD.  C,  D.  and  K  eqna%.  It 
was  held,  upcm  the  context  of  the  wiQ  and  the 
evidence  in  the  cause,  that  the  name  of  F.  had 
been  omitted  by  inadvertence  in  the  gift  of  the 
residue  contained  in  the  will  as  executed,  and 
that  F.  was  entitled  to  one-fourth  of  such  re- 
ndoe.  The  rule  that  n  testator's  real  estate 
speoi&iaUy  devised,  his  real  estate  de<H8ed  I7  way 
of  Tssidn^  and  his  penonal  estate  specifically 
bequeathed,  are  to  contribute  in  rateaUe  pro- 
piatiras  to  make  up  the  deficiency  of  hia  resid- 
uary personal  estate  for  payment  of  his  debts, 
has  not  been  altered  or  ad^cted  by  the  Wills 
Act,  7  WilL  4.  ft  1  Yict.  c.  26.  Eddd$  t. 
Jtihuon,  302 


 Administratifm  Summons.     See  Accoont 

And  see  CostL  Legai^.  IVust  ind  Thn- 
feee^ 

 BT  THK  Cbowh — A  psiKn  died  intertab^ 

and  no  daim  being  made  by  the  nextttf-kin,  tha 
Solicitor  to  the  Treasuiy  administered  to  the 
intestate's  estate  and  took  poneasian  of  the  |ni- 
perty  on  behalf  of  tbe  Crown.  Unity  jetn 
afterwazda  the  next^-kin  ^qieand  and  siV 
staatiated  bis  ebum.  It  was  hsU,  that  As 
Crown  must  be  treated  as  an  ordinary  admiiiis. 
trator  under  in'ipil^r  drcumstancea,  and  As  pn- 
reAmded  with  intnest  at  ti.  p«  seat. 
T.  il^neU^  562 

ADTAirCEinan<— Lt  the  amnt  of  Ow  oUeet  biSBg 
for  iriiidi  money  bsa  been  advanced  vj  toortees 
under  &  power  of  advanoanent,  the  monty  be- 
longs to  the  person  for  whose  benefit  it  wH 
advanced,  and  cannot  be  recalled  into  die  oqgj- 
aal  fond.   Lamrky.  BmAm,  20S 

AuilT— If  real  estatca  ara  de?iied  to  B)stiA4)an 
sttbjeets,  upon  tmst  far  tbe  bsoeflt  of  aBeos,  the 
trust  wdl,  in  equity,  be  coeoBted  for  the  bewft 
of  the  Clown.   Antmp  t.  Wadkim,  12B 

AnKDifKMT — of  Bin  after  lime  ftr  filing  Iiteio- 
gatories.   See  Intcan^toiies. 

ApPoiBTimrr.   See  Power  of  Aj^tointment. 

AppoBTiomiBNT — ^A.  B.  died  laftving  ihates  in  a 
joint-stock  company,  the  dividends  upmi  vriiidt 
were  declared  half-yearly  and  made  payaUe  at 
a  fixed  period,  about  a  month  afterwards.  Then 
was  a  nirther  sum  of  money  due  to  the  ihare- 
holdera  in  the  oompany  arising  tram  profits  qNo 
the  sale  of  shares.  Uvidends  upon  the  shans 
were  held  to  be  appcaticniable  under  4  k  5 
WilL  4.  c.  22,  payment  to  be  calculated  from 
the  last  day  on  which  the  dividend  was  made 
payable,  and  not  the  day  on  which  it  was  de- 
clared ;  but  that  the  additional  amount  was  not 
in  the  nature  of  a  dividend,  and  tberefore  not 
i^j^ortionable  under  the  act.    MarUeg  v.  AOm, 

Ababbt — An  atttnney  and  solicitor  while  on  his 
direct  road  to  transact  profbeaional  basineei^  fint 
in  tiie  Insolvent  Debtors  Court,  and  next  ia  tbe 
Taxing  Master's  Office,  having  been  snestsd 
on  an  afctaebDient  isnnwd  ^rinit  him  fbr  coo* 
tempt  of  an  order  of  tbe  Court  of  Cbaaosry,  tba 
Court,  on  motion,  ordered  his  dtsduBg^  and 
nve  him  hia  oosts  of  the  application  J^v. 
Barrow,  784 

AasiQinaHT— -Injunction  granted  to  resfaaia 
signar  from  reoriving  a  pwricn  to  a  retiisd 
(Acer  of  the  anny  Ibr  womkb.  XwgU 

Buiidef,  692 

  of  securities  without  notice.    See  Set-oS 

Attachmxbt — ^for  want  ef  annnr,  ordered  vpaa 
evidence  unmsiiHng  of  a  msnonudmn  of  sarriot 
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CHANCERY. 


Ill 


of  intoROgftbslM  npMi  deftodanfe'i  BoUdtor  ta 
the  handwrithig  of  the  clerk  1^  vhom  the  Mr- 
vice  had  been  eSected,  ud  an  affidavit  In'  «a- 
other  olerk  ot  plaintiff's  solicitor  of  veriwl  ad- 
minoii  of  sach  servioe  by  defandaat's  aolioitor. 
aidtbeUom  v.  Adtkut  1S2 

 Bea  AjTcst. 

ATTOBmcT  AHD  CuxHT — ooliqiroiiuie  of  R  trial 
at  Uw,  made  by  oonniel,  upon  the  mggestiim  of 
am  attcmey  that  it  would  be  derimble,  wee  held 
by  the  Master  of  the  Kolls  not  to  be  binding 
upon  the  client,  who  was  not  aware  of  it,  had 
not  sauctioBed  it,  and  would  not  acquiesce  in  it ; 
and  a  bill  to  enforce  the  epeeifi«  performance 
of  the  oompromiae  waa  Hliwhi— ti  by  the  aama 
Jod^  bat  without  ooats,  the  Conxt  being  of 
opinion  that  the  com^omise  arose  from  the 
mistake  of  parties  aotmg  for  their  respectiTe 
clients,  and  a  new  trial  of  the  issue  was  directed 
in  the  original  suit.  On  appeal  by  plaintiff  in 
the  suit  for  specifio  performance,  it  was  held, 
affirming  the  decision,  that  an  attorney  has  no 
autitori^  to  oompromlse  a  suit  without  the 
sanction  and  consent  of  the  client,  and  that 
the  bill  must  be  dismissed ;  but  differing  from 
his  Honour,  that  (the  client  having  repudiated 
the  oomfromise  from  first  to  last,  and  refused  to 
comply  with  it)  the  bill  most  be  diamiased,  with 
oorta.   Smufin  v.  Smitfah  95,  491 

 It  is  well  settled  that  it  is  not  wiUmi 

the  ordinary  business  of  a  solicitor  to  receive 
porchase  -  money  belonging  to  his  client,  or 
money  due  to  him  on  mortgage,  nor  to  re- 
oeive  money  from  him  for  the  purpose  of  invest- 
ment  generally ;  and  one  partner  is  not  liable 
for  the  mi8q>pIication  of  money  so  recdved  by 
another  wiuout  his  privity.  SeevM,  where  tlie 
is  received  far  the  purpose  of  bang  in- 
on  a  particular  aeoniity.  Smardit&n  r. 
Sodtg,  Ml 

 "Bj  deed,   dated  m  February  1837,  Sir 

B.  G.  conveyed  in  fee  to  M,  solictor,  cer- 
tain manors  hmd^  nd  miners  under 
the  aame^  the  parchase-monej  being  abont 
7,0001.  M.  was,  at  the  Ume,  the  confidential 
solicitor  of  9ir  R.  G,  but  the  purchase  was  trans- 
acted through  other  soUcitorB,  acting  on  his 
behalf.  Sir  R.  G.  died  in  October  1837,  having 
devised  all  lus  property  to  trustees,  upm  trosta 
for  eak,  and,  anlgeat  thereto,  to  convey  upon 
trust,  fbr  his  wife  for  life,  and  then  to  the  uae  of 
his  children  in  tail,  and  on  fidlnre  of  issue,  to  the 
oae  of  W.  N.  G.  for  life,  witii  remainder  to  the 
use  of  his  first  and  other  sons  sncoeedvely  in  tail, 
with  remainders  over.  The  teetatorleft  no  issue, 
and  W.  N.  Q.  died  in  1847,  leaving  the  ^aintiff, 
Or  T.  O,  his  eldert  scm,  who  attained  twenty- 
OOA  in  Janoary  1853.  H.  oontinued  to  act  as 
confidential  solidtor  fbr  Kr  R.  G.  till  Us  death, 
and  afterwards  for  the  teosteee  of  his  vriU,  for 
whom  he  acted  in  an  administration  suit  insti- 
tuted i^ainst  them.  M,  died  in  January  1853, 
having  devised  liis  estates  to  Iiia  two  sons.  The 
only  mdance  of  the  pnwhaaa  money  havii^  been 


paid  by  M.  was  a  reoupt  indorsed  on  the  deed 
of  oonveyanoe  to  him,  and  signed  by  Sir  R.  8. 
It  was  held,  opon  UU  flkd  bt  1856,  that  the 
traoiactiui  must  be  set  aalde,  the  dsT^ess  of  H. 
having  repaid  the  amount  of  purchaee-money 
appearing  upon  the  reodpt.   Ormejf  t.  JfensI^, 

 See  Banm  and  Feme. 

 Lnv  TOB  CiOBTS  —  A  dieque  having  been 

deposited  by  H.  in  the  hands  of  a  s^idtor, 
to  be  applied  by  him  in  payment  of  any  such 
amonnt  as  might  be  recovered  by  F,  his  client  in 
an  action  then  pending  against  H,  the  action 
proceeded  to  trial,  and  F.  recov««d  a  sum  of 
money  against  H,  and  entered  up  jndg^nsnt  for 
the  debt  and  oosts.  Before  the  exact  amount 
due  on  the  judgment  was  aaoertained  F.  benme 
bankrupt,  and  H,  having  a  ctosb  claim  against 
bis  estate  for  a  larger  amount  than  was  due  on 
the  judgment,  was  admitted  to  prove  for  the  dif- 
fnence,  the  rest  being  set  off  against  the  judgment 
debt  under  section  171.  of  uie  Bankrupt  Law 
Consolidation  Act.  It  was  hdd,  the  solicitor 
had  a  lien  npon  the  proceeds  of  the  cheque  for 
his  costs,  to  the  extent  of  the  sum  found  due 

E'he  judgment,  and  such  lien  was  not  dis- 
by  the  set^  nnder  the  proceedinga  in 
mkruptoy.   Hantan  y.  Beat,  118 

— ~  See  Hor^age. 

AnoKiTBT  AND  SouoooB.  See  Aneit. 

ADcnoN — A  sale  of  an  eetate  upon  sealed  tenders 
must  be  treated  as  a  sale  by  auction,  and  the 
biddings  ma^  be  opened,  on  ^mlioation  to  the 
Judge,  withm  eight  days  after  the  certificate  of 
the  chief  cleric,  iqifwoved  by  the  Jnd^,  has  been 
filed.  The  pnotioe  of  opening  Uddmgs  not  in 
itself  a[n>roved  of.  The  word  "party,"  in  the 
49th  Order  of  October  18,  1862,  must  be  taken 
to  meui  "  penon."   Barlow  v.  Otborne,  808 

Bamkxbs  AlTD  BAinuNO  CoHPAiTT.  See  Winding- 
up  Aeta. 

Bahkbuptot — A.  B.  a  trader,  on  the  19th  of  April 
1856,  executed  to  C.  D.  a  1^  of  sale  of  furniture 
on  the  premises  where  he,  A.  B,  carried  on  bud- 
nees,  the  conrideration  b^ng  stated  as  for  goods ' 
sold,  money  lent  and  money  for  which  C.  D.  had 
becnoe  reaponsible  for  A.  B.  At  the  reqneet  of 
A.  B.  the  nil  of  sale  was  not  registered  within 
the  twenty-one  days  required  by  the  statute 
17  k  18  Vict.  c.  S6,  bat  on  the  exjnration  of 
that  time  another  bill  of  sale  of  the  same  fiimi- 
ture  was  executed  in  nmilar  terms  and  was  not 
ruji^tered.  A  third,  a  fourth,  and  a  fifth  bill  of 
vua  were  in  the  same  manner  azeonted  and  not 
registered,  and  ultimately  a  sixth  was  executed 
on  the  5th  of  August  1S66,  and  was  r^jjsteied 
within  the  prescribed  time,  but  none  of  the  other 
bills  of  sale  were  cancelled.  A.  B.  was  adjudi- 
cated bankrupt  in  December  1866,  the  act  of 
bankruptcy  being  committed  in  July  |a«viously 
by  bdng  denied  to  his  crediton.  Airigneei 
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mn  appointed,  who  filad  %  blQ  agdnrt  0.  D, 
praying  an  injuuctioii  to  prerant  him  from  re- 
moTing  the  furniture,  and  a  deolaiation  that  the 
biUs  of  lale  were  frwidiilent  and  void,  and  that 
the;  might  be  delivered  up  to  be  cancelled.  It 
was  held,  that  neither  of  the  billi  of  sals,  nor  the 
r^atration  of  the  la^  constituted  a  "  dealing  " 
wShin  the  meaning  of  Um  ISSrd  •eotion  of  ue 
Bankmpt  Law  Consolidation  Act,  18i2,  (12  k 
18  Vict.  c.  106) ;  and  that,  notwithstanding  the 
r^patoation  of  the  last  bill  of  sale,  the  furniture 
remained  in  the  order  and  dispositi<m  of  the 
bankrupt.  Ptr  Lord  Jvttie«  Turner — The  sta- 
tute 17  &  18  Vict.  c.  3e.  in  no  dcoree  afiecta 
the  dootnnc  of  repoted  ownonhipk  Stemt/Ud  t, 
OnbUt,  266 

  Purchases  by  assignees  of  bankrupts  of 

claims  on  the  estate  are  coninxy  to  public  poli<7 
and  the  policy  of  the  Bankrupt  Law.  Even  a 
&ir,  open,  bimd  fide  porchase  by  an  asrignee 
cannot  be  opheld  for  the  benefit  of  the  estate  if 
the  -nodot  qnestitms  it.  PooUjf  t.  QuiUcr,  (re- 
nning  same  case,  180,)  S74 

  An  aangnment  by  the  CinmnisoonsrB  in 

Bankruptcy,  under  the  old  law,  of  the  choees  in 
action  of  a  bankrupt,  is  not  equivalent  to  a  re- 
dooticm  into  poeseasion,  and  Boch  assignment 
made  without  notice  given  to  the  trustees  is  not 
entitled  to  priority  over  a  subsequent  asi^n- 
ment  for  value,  of  which  notice  is  given.  The 
issue  of  the  commission  is  not  sufficient  notice. 
Nor,  temble,  does  the  mere  accideajtal  knowledge 
of  one  of  the  busteea  amount  to  notice.  Me 
Barr'tTnut,  548 

 See  Winding-up  Acts. 

Babov  ahd  Fun— S.  N.  having  paid  off  a  debt 
secured  by  mor^^age  upon  r^  estates,  in  tiko 
equity  of  redemption  of  which  his  wife  was  at 
the  date  of  thcsr  marriage  entitled  to  a  life  inter- 
est to  her  s^iarate  use,  afterwards  without  her 
pivity  assigned  the  mortgage  to  the  solidt4»r  of 
himmlf  &nd  wife,  as  security  for  a  debt  due  to 
such  sohcitor  for  costs  principally  incurred  in  a 
suit  in  which  he  acted,  first  for  the  wife  before 
her  marriage,  and  afterwards  for  both  the  hus- 
band and  wife.  It  was  held,  that  such  assign- 
ment was  a  valid  seciuity  as  against  the  wife's 
life  interest  in  Uteh^editammtssarigned.  The 
solicitor,  having  subsequently  punhased  from 
the  original  mortgage^  for  40^.,  a  debt  for  costs 
of  1 151.,  which  the  Utter  would  have  been  enti- 
tled to  have  added  to  his  mortage  debt,  was 
held  entitled,  as  against  the  wife,  to  the  benefit 
of  such  pnn^iaee^  but  to  the  extent  only  of  sc- 
ouring bunself  in  reapect  of  the  ddit  doe  to  bim 
from  the  husband.   NdmmY^Bootk,  110 

 Upon  separation  of  husband  and  wife  the 

husband  covenanted  with  a  trustee  for  the  wife 
to  pay  her  an  annuity  for  her  life.  Shortly  before 
^le  death  of  the  husband,  and  at  his  solicitatiai, 
a  rectmciliatian  and  recohabitatiou  todc  place  in 
consideration  of  aparol  promise  l^him  to  the 
vi&  and  (o  hear  tnistea  to  coatinne  the  pi^meni 


of  fhe  annnfty  to  her,  and  to  diai^  It  upon  los 
real  estate.  The  husband  died  without  hsnng 
carried  intoe£bct  tiie  parol  promisB.  SudiprmiM 
was  held  effwtual  to  charge  the  land  with  ths 
annuity  aa  i^ainst  the  devisee  of  lesl  ortate 
under  the  hnsbawTk  irilL  1F<6Ar  t.  Wtktv, 
1X5 

•  AUnofexduawewaadiawninfiivoarof  a 

married  woman,  and  sent  by  her  trustees  ia  a 
letter  to  her.  Her  husbMid  suneptitioody 
obtained  possession  of  the  hill  and  signed  bff 
name  to  it,  without  her  knowledge  or  concur- 
rence^ and  having  indorsed  and  discounted  it 
thrtH^  who  also  <iit™«fawl  ity  abscondad. 
The  we,  before  the  bill  became  due,  discovered 
the  fraud,  and  gave  notioe  to  the  accepton,  wbo 
rdused  to  pay  at  maturity.  The  discouoten 
recovered  at  law  against  F,  who  sued  the  u- 
eeptors.  The  wife,  by  her  next  friend,  filed  her 
biU  to  restrain  thb  action,  and  payed  that  the 
aooqptora  might  he  ordered  to  pay  tite  subo'  to 
her  on  her  separate  zeoeqit.  The  llastcr  of  fte 
Rolls  decided  that  no  ti^AB  could  be  guned 
under  the  forged  rignature;  that  the  payee  being 
a  married  woman  afiected  the  party  taking  tiia 
bill  with  notioe  that  it  was  the  separate  i«^ertj 
of  the  wife;  that  the  holder  had  a  ri^  to  retaia 
it,  though  he  must  not  sue  upon  it,  and  thst  the 
acoqttota  must  pay  the  money  to  the  manied 
woman.  Upon  appeal,  the  Lords  Justieea  held 
that  P.  was  a  bond  Jide  holder  for  value,  and  is 
such  legally  entitled  to  the  bill;  Uiat  the  Conit 
would  not  interfere  to  defeat  his  titie,  and  that 
no  blame  was  attributable  to  him  for  not  making 
inquiriee  other  than  of  the  hnshand,  as  to  tks 
win's  stgnature,  and  they  d'f"'—^  ths  UB, 
with  costs.  Whether  the  Esct  of  the  piyn 
hang  a  married  woman  being  known  was  cos- 
struotive  notice  that  the  moneiT  formed  psit  of 
her  aepmto  oatito  gugrt.  Xwdim  Fma, 
169 

 A  wife  htm  power  to  ocmtract  with  her  has- 

hand  without  the  intervention  of  a  trustee,  sot 
ttdy  in  respect  of  her  separate  property,  but  in 
respect  of  all  matten  in  which  she  is  in  tiie  pon- 
tifm  of  a  feme  sole.  Th^^ore,  wheie  a  wife  has 
instituted  a  suit  in  the  eocleaiaBtical  court  for  a 
divorce,  an  agreement  between  the  hnsbaad  snd 
wife  alone  for  the  oompctauise  of  the  suit  viU  be 
■nppcnted,  provided  it  ocmtains  no  stipolstios 
whieh  the  Court  cannot  enforce.  But  whoe  an 
agreement  for  the  compromise  of  a  snit  for  s 
divorce  provided,  amongst  other  thin^^  that  the 
-wife  should  have  the  ctutody  of  two  of  the  chil- 
dren, and  should  educate  titem  in 
manner,  the  first  part  of  such  provision  bong 
contraty  to  public  ptdicy,  and  the  latter  ioca- 
pable  of  being  enforced  ^uost  the  wife^  a  demir 
rer  to  a  bill  filed  by  her  for  apedfic  perfonssaee 
was  allowed.  YtauiUeKi  v.  Vemtklart,  m  ^ 
aj^ieal,  289 

■  A  feme  covert  executrix  having  ob4siwd 

an  order  for  tlw  pnrtectimi  of  her  pnpo^i 
under  the  Slst  section  of  the  IMvorce  and 
VatritDOokl  CMMa  Act^  ia  oaititled  to  a 
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transfer  of  rtoc^  stuiding  In  the  muoe  of  h« 
testator  without  the  concurrenoe  of  her  fauBband. 
£athe  V.  tA«  Ootwmor  and  Compia^  <jf  tAe  AutA 
t^BHgUmd,  690 

■■-  •  A  husbuul,  on  his  retam  firom  India,  filed 
hii  Inll  asking  the  Court  to  Becnre  and  settle  a 
warn  of  money  which  hia  wife  bad  saved  out  of 
remittances  made  by  him  for  hex  miuntenance 
and  support ;  bat,  upon  a  demurrer  of  tiie  •wiSa, 
iriio  poniated  in  hmtg  tapuate  from  her  hus- 
band, it  was  held  that  no  case  was  made  either 
for  discovevy  or  r^tf,  and  that  the  demurrer 
most  be  allowed.   Sroolce  t.  Brooke,  639 

■  A  married  woman  having  instituted  a  suit 

and  obtained  »  decree  for  wecific  performance 
of  a  contract  entered  into  by  her  husband,  for 
the  settlement  of  her  estate,  cannot  aftenwds 
r^udiate  the  contract ;  for,  by  instituting  the 
amt,  she  gives  the  Court  jurisdiction  to  bind  her 
interests,  and  it  is  no  objection  that  this  has  not 
been  done  by  deed  admowledged  under  the 
fines  and  Beooveriee  Act.  Sorrow  v.  Barrow, 
078 

——  Where  husband  and  wife  j<nn  in  mortgafi^ 
the  wife's  separate  estate^  and  the  hosband  cove- 
nants to  secure  liie  repayment  of  the  debt,  parol 
evidence  is  admissible  to  shew  the  mono^  so 
borrowed  vas  for  benefit  of  the  wife  ;  that  the 
husband's  joining  in  the  mortgage  deed  was  only 
by  way  of  suretysliip;  and  that  his  estate  would 
be  indenmified  by  the  sepante  estate  of  bk 
wifa.    Grojf  v.  Bowman,  702 

 See  Trust  and  Trustee. 

BuriFiT  BuiLDiKa  Soonerr.  See  \>nnding-i7 
Acts. 

Bill.  SeePraotioe. 

Bill  aw  Ezohavgi.  See  Baron  and  Feme. 

Bill  or  Salb.   See  Bankruptcy. 

Calls— Forfisiture  of.  See  i/Gna  and  IGning 
Cunpany. 

Chaxfbbtt.   See  Idmitations,  Statute  oL 
Chabob  —  on  land.     See  Charity.  CoTenatit, 

 on  tolls.   See  Debtor  and  Creditor. 

 Bee  Mortgage. 

Charitt — In  1552  testator  gave  to  the  mayor  and 
coip(»atioB  of  B.  for  ever  an  estate  (which  he 
deecribed  as  ^odaiaiffi  47'.  a  year),  on  trust  to 
pay  to  the  lecturer  of  B.  10^  a  year,  and  to  the 
achoohuaster  101.  a  year,  and  to  the  testator^ 
sister  for  her  fife  201.  a  year,  and  after  her  de- 
cease t^e  said  201.  were  to  bo  paid  to  three  poor 
scholars  of  B.  for  their  maintenance  at  the  Uni- 
veraity  of  Cambridge;  to  each  ne  <tf  them  the 


sum  of  61.  18*.  id.  But  If  there  should  not 
always  be  three  poor  scholars  of  B,  at  the  Uni- 
versity, who  should  stand  in  need  of  that  main- 
tenance (for  his  will  was,  that  no  son  of  any 
alderman,  or  of  any  other  of  snfflcient  atnlifry  to 
TTiftint^iti  his  son  at  the  Univenity,  should  be 
ci^ble  of  that  maintenance),  he  willed  that,  in 
the  interim,  so  much  as  could  be  spared  of  the 
said  20/.  (no  poor  scholar  having  above  6/ .  1 3«.  4d. 
yearly)  should  be  distributed  amongst  the  poorest 
people  of  the  town,  and  while  the  taxes  tat  the 
mamtenance  of  tlie  army  of  the  Commonwealth 
should  continue,  "what  the  mayor,  kc,  could 
not  Epars  out  of  the  oveiplus  of  rent,  viz.  71.,"* 
should  be  deducted  out  of  the  201.  given  to  the 
lecturer  and  schoolmaster,  so  that  his  sister 
should  always  have  her  201.  yearly.  An  increase 
in  the  rente  took  place.  It  was  held,  by  the 
House  (tf  Lords,  Uiat  snlject  to  the  specified 
charges  the  increased  rents  went  to  the  mayor 
and  oorporatiou.  The  Magor,  Ac.  Beverly  t. 
the  Attorwy  General,  66 

 A.  devised  to  B.  a  piece  of  land  in  the  hamlet 

of  N.  He  then  declued  that  he  had  long  con- 
templated erecting  and  endowing  ahnshouses  on. 
some  part  of  bis  estate  in  the  puish  of  N,  and  if 
within  twelve  months  after  his  decease  any  per- 
son should  give  a  piece  of  land  as  a  site  for  such 
almshouses,  then  as  soon  as  the  same  had  been 
legally  dedicated  to  charitable  uses  he  directed 
his  trustees  to  pay  to  the  trustees  of  the  intended 
charity  60,000^.,  to  be  devoted  to  Uie  purposee 
of  the  Bud  idiarity,  but  so  that  no  part  uiould  be 
applied  to  the  purchase  of  lands  for  the  same.  B. 
within  the  twelve  months  duly  dedicated  to  tho 
purposes  of  the  charity  that  land  which  had  been 
devised  to  him.  On  a  bill  filed  to  have  the 
60,0002.  applied  for  the  benefit  of  the  charity,  it 
was  held,  oy  the  House  of  Lords,  that  the  gift 
in  the  wUl  of  that  sum,  as  it  expressly  excluded 
the  purchase  of  land,  was  a  valid  bequest^  and 
was  not  affiBcted  by  the  9  Geo.  2.  o.  26.  Phil- 
pott  V.  St.  Otorge't  Ho^Ual:  and  {Attorney 
Owmd     PhUpott,  10 

•  If  lands  are  given  to  a  corporation,  subject 

to  certain  specified  charges  for  charitable  pur- 
poses, the  increased  rmts  will  belong  to  the 
doiwee  of  the  lands.  Atbanu^  QtMrtd  t.  tkt 
Dam  and  Canotit  of  Wtainr,  820 

 Certun  inhabitants  of  the  town  of  I.  pur- 
chased in  1549  property  (long  leasehold  houses 
and  buildings),  and  conveyed  it  to  trustees,  upon 
ttost  to  provide  an  honest  and  discreet  person  to 
be  schowmaster,  who  should  instruct  as  well  in 
all  godly  leanung  and  knowledge  as  in  other 
manner  of  learning  all  such  children  as  should  be 
brought  to  him.  The  trusts  then  provided  ibr 
the  payment  of  the  sohodmaster  and  repair  of 
the  bnudinfm  oat  of  the  rents,  and  the  surplus  to 
he  applied  m  mending  and  repairing  the  high- 
ways, bridges  and  watercourses  of  the  ^atish  of 
I.  Dissenters  had  for  a  veiy  long  period  been 
appointed  some  of  the  trustees,  and  upon  aa 
application  for  the  appointment  of  new  trustees, 
the  Master  of  the  BoUs  bung  of  opinion  tba^ 


Digitized  by 


TI 


INDEX. 


[Nbw  Siiui 


the  diarity  bdng  lubatuitiftlly  ibanded  tat  other 
t^jectB  beindes  a  ichool,  diasent«n  naghi  be  the 
tnuteee,  »imoiiLted  Bevenl  who  wore  not  mem- 
ben  at  the  Church  of  EngUnd;  bnt^  upoD  appeftl, 
il  WM  held,  revenmg  hii  Honoor'i  decinon,  thftt 
the  primu7  object  of  the  duriij  being  adooft- 
tion,  mdnding  reUgioas  educatioD,  it  moat  be 
imdentood  $M  education  in  oonfiwmity  with  the 
teneta  of  the  Church  of  Engtond,  and  therefore 
that  the  trarteee  on^t  to  be  pentnu  who  wen 
memben  of  that  drardi.  In  re  Itwiaula'  Chtt- 
ritia,  496 

 Tn^OB  of  a  fimd  appUoafale  in  emergencka 

ariidng  fhnn  war  to  mamtenanne  of  a  viuimteer 
corpe,  the  inorane  of  which,  after  coeeation  of 
■ucu  emergenciee,  wae  applicable  to  the  benefit 
of  the  poorer  membete  of  the  oorpe,  their  wives 
and  children,  may  pay  it  into  court  under  10 
k  11  Viet.  c.  90,  and  aak  ftr  a  edienis  fiir  ifa 
fdtore  management,  without  the  oertaSfste  of 
the  Charity  CommiMdoneis,  under  Id  &  17  Vict, 
c.  137.  B.  17.  In  re  St.  GiUfa  and  St.  Qwrgft, 
Bloom^nry,  560 

 By  Icmg  onstom  four  meaeurefl  of  com  were 

dirtribated  to  the  po«r  of  two  pariahee  by  the 
ownen  of  the  M.  eatate.  la  1795  a  bill  for  par- 
tition waa  filed,  and  anbeequently  an  act  of  par- 
liament to  effect  tiie  same  was  pained,  and  lot  2. 
in  the  adiedole  was  allotted  to  W,  and  in  the 
the  same  ichedule  the  above  meaeuree  of  com 
were  mentioned  aa  attaching  to  that  lot,  though 
it  wae  not  ezpreBelr  aaid  that  tiiey  were  a  charge 
on  the  land.  For  thirty  years  the  owner  of  lot  2. 
paid  a  enm  of  moner  in  respect  of  the  measures 
of  omu,  and  <m  F.W,  the  son  of  W,  succeeding 
to  lot  2,  he  refused  further  payment,  though  tar 
two  yeate  later  the  money  bad  been  paid  by  the 
agents  of  F.  W,  On  an  ez  officio  information 
being  filed  agunst  F.  W,  he  insisted  that  the 
payments  had  been  all  alon^  merd^  vtriuntary, 
and  for  the  last  two  yean  without  hia  authority; 
but  the  Master  of  the  SoQa  dedared  the  value  of 
the  measures  of  com  were  a  charge  on  the  land 
in  lot  2,  which  was  affirmed,  on  appeaL  At- 
torney Gerund  v.  Wat,  789 

—  Testator  established  a  charity  in  the  parish 
of  M,  bat  left  in  blank  the  ipacemr  the  smn.  In 
a  sabseqaent  part  of  hia  will  he  gave  an  annuity 

of  15/.  to  J.  for  life;  and  after  his  decease  he 
gave  "  to  the  minister  and  churchwardens  of  the 
parish  aforesaid  the  said  sum  of  a  year,  in 
addition  to  the  two  sums  before  mentioned."  It 
waa  hdd,  that  the  gift  not  otdy  refrared  to  the 
151.  m  year  nven  to  J.  for  life,  but  also  to  the 
chaii^  estabBsfaed  in  the  previous  part  of  the 
wHL  Also,  that  the  charity  was  valid,  and  that 
it  did  not  oontemidate  bringing  land  into  mort- 
main.   SartAorne  v.  Nichotaon,  810 

 Ajtpmntment  of  Trastees.  See  Sdioc^  And 

aea  Matriqpcdit  Uaoagemoit  Act. 

Cbabtsb  —  Construction  of  oondition  in,  M  to 
money  payment  made  directly  or  indireotly. 
JteadaU  v.  CrutUA  Palaet  Co.,  397 


ComnasionBS— Hie  Comrt  appointed  a  ^nUe- 
man,  yamfamng  as  an  advocate  and  soGotcr  in 
Quebac,  as  a  Coinmiaai<»er,  und«r  the  38th 
section  of  the  Settled  EsUtes  Act,  to  take  the 
consent  <tf  a  married  woman  roddeot  then. 
Twmer  y.  Trnntr,  8SS 

 The  CocDimBsioner  for  taking  the  oonssnt  of 

a  married  woman  under  19  20  VicL  c.  IS). 
B.  36.  must  be  a  solicitor  the  Court  <tf  Chsn- 
oery;  overruling  Tttmsr  v.  3W«(r,|».S82.  IW- 
ner  t.  Tnnter,  272 

CoMPAKT — "BigiA  at  preference  duadioltei  to 
^ve  the  fiUl  amount  of  their  teepectiTe  diri- 
dends  be^tte  any  payment  in  respect  of  diridendi 
on  the  ordinan  stock.  Jffeary  v.  lie  Gnri 
Northern  JRaa.00.,  1 

■  An  award  made  by  Commisrioners  nnd«  n 
act  of  pwfiamait  empowering  a  company  totsks 
the  lands  of  an  in&nt  fbracanal,Bincee(mTerted 
into  a  railroad,  was  informal,  and  it  wss  rspa- 
diated  by  the  infant  cm  attaining  twen^-one. 
No  subsequent  steps  were  taken  eidier  to  fix 
the  price  of  the  land  or  the  amount  of  tvA- 
charge  to  be  paki;  bat  a  rent  was  psid,  iHaA 
waa,  howevOT,  varied  fhmi  time  to  tim^  wd, 
with  the  exception  of  a  small  part,  which  m 
^ven  up  to  the  landlord,  the  company  renuuDcd 
m  poeseesion  of  the  greater  part  of  the  land. 
FUty-eeven  yean  after  disputes  aroee,  and  mil 
party  gave  the  other  notice  to  quit  sncli 
part  of  the  land  taken  by  the  company  as  each 
held.  The  company  then  filed  a  bil^  aikiiig  to 
a  conveyance  of  the  lands  oom[«iBed  in  the 
award,  and  to  resbain  the  defendants  frota 
making  a  bridge  over  the  rwlroad.  It  was  bdd, 
that  the  mist^es  of  the  mutual  agents  d  the 
parties  acting  under  the  compulsory  plawit  of 
the  act  parliament,  could  not  th^  bind  tbs 
land  or  give  vitality  to  an  informal  award  on 
swdi  a  oontract,  that  the  company  could  not 
tA  for  a  conveyance  of  the  lands  on  tiiat  se- 
curing a  perpetual  rent-charge  of  14/.  s  yearto 
the  defendants  as  stated  in  uie  award.  Further, 
that  the  landowners  had  no  power  to  evict  the 
company,  or  build  a  bridge  over  the  Tsiboad 
without  the  consent  of  the  Commissionas  w  the 
directory  aa  mentioned  in  the  act  of  pulisatnt. 
Also,  as  the  powen  of  the  act  were  not  tinuted, 
that  the  company,  notwithstanding  the  Iqeeol 
time,  could  still  take  the  hmds;  hut,  if  not,  that 
the  Court  could  still  make  a  hostile  decree  and 
fix  the  ^ce  to  be  paid  by  the  company  fin'  the 
land.  The  Court,  howevw,  refused  to  natzais 
the  defeudanta  frmn  using  the  bridge  which  had 
bem  omnpleted,  optmtbw  vndaMkisg  to  keep 
an  account  of  all  coal  and  goods  wluoi  dtow 
pass  over  it.   The  SomertHmir*  Coei  Onal 

V.  fflBTOUTt,  139 

 A  ctHiqiany  waa  formed  to  estaUish  a  Iv" 

boar,  and  the  propriston  had  power  by  tbar 
acta  to  brarow  mone^  and  to  °>o'*8''f(*J^ 
freehold  and  kaa^dd  propeity,  and  the  expected 
tolls,  Jcc.  Money  waa  borrowed  frwn  pri«ie 
individuals,  and  mortgagas  given  to  seoon  repy- 
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nunt  of  tlie  loam  witli  loiarwb.  By  MTonl 
■tatntM  the  Bzcbeqnar  Load  Conunianonen 
woe  AothcniBBd  to  Mranoe  meauj  to  ooin[4«t« 
pabtie  woriu,  and  to  take  mortgage  M  •eoarity 
for  reTMTinent  of  jnindpol  and  intenst;  and  by 
one  of  tbne  rtatntai  fbur-fifths  of  any  individiukt 
creditors  were  aathoiized  by  writang  to  conaent 
to  give  the  ConmUBNoDers  jmoritr  over  thean- 
selToe,  and  socli  ccniaent  waa  to  be  binding  on  all 
etediton  of  a  like  dMoription.  The  cmditorfl 
of  this  hariwnr  executed  a  oonsant  of  that  kind, 
giving  the  CtHnmisidoners  piiortty  aver  them- 
selves, first,  in  respect  of  the  interest  of  the 
loan,  and  then  (after  satisfaction  of  the  interest 
dae  to  themselves)  in  respect  of  Uie  prinoipaL 
By  another  statute  tlie  Commissioners  were  em- 
powered to  enter  and  sdl,  and  the  parohaav  was 
to  hold  tiie  proper^  free  and  diidutfged  from 
all  BabiUty  to  Uie  harbonr  raoprietors,  and  aU 
who  clatmed  under  them.  The  prodnoe  of  the 
sale  was  to  be  applied  in  dischaige  of  the  claims 
of  the  Commissioners,  but  nothing  in  the  statute 
contained  was  to  prgudice  the  rights  of  the 
other  orecStHB  to  any  mirphii.  Hie  interest  on 
all  the  loans  fell  into  arrear.  Tba  Commia- 
rionets  entered  and  sold.  It  waa  held,  by  the 
Hooee  of  Ltffds,  that  the  memorandum  of  con- 
■isit  waa  valid  and  binding;  and  that  after  Uie 
Commieeionen  had  taken  from  the  purchase- 
iDoney  the  amoont  of  intmat  due  to  tnem,  the 
other  creditors  were  entitled  to  come  on  the  ror- 
jduB  for  their  interest,  bnt  that  no  bill  for  any 
aooount  oonld  be  sustained  against  the  purchaser, 
SHe  SmOrBiulem  Mail.  Co.  v.  /ortm,  145 

  A  >^lT'rg  company  was  eetaUisbed  in  July 

1886,  undA  tiie  statute  7  Geo.  4.  o.  46.  It  was 
fmxviSed  W  the  deed  of  aettleoMtit  that  a  portion 
<Kf  the  pronta  should  fimn  a  gnanatee  ftmd,  and 
that  if  the  company  should  lose  the  whole  of  the 
guarantee  fund,  and  one-auarter  of  the  paid-up 
capital,  a  meeting  should  oe  called,  which  by  a 
majfaiiy  mi^A  declare  the  company  diasolvad. 
On  the  26th  of  November  ISfi?  the  company 
stmipad  payment^  and  on  the  20th  of  Beoambcr 
ftdkiwing  a  meeHog  waa  held,  iriien  It  was 
resolved  to  register  the  company  under  the  statute 
20  &  21  Yict.  e.  49,  and  this  was  done  on  the 
80th  of  the  same  month.  On  the  22ud  of  Jan- 
uary 1858,  at  a  meeting,  ihe  directors  reported 
that  tiie  whole  of  the  euaiantee  fund  waa  lost, 
and,  as  they  believed,  tne  whole  pud-np  o^tal, 
•nd  the  dissolution  of  the  company  waa  agreed 
to,  and  liqmdators  were  appointed  to  wind  np 
the  company  volontarily,  under  the  statute 
16  &  20  Vkt.  c.  47.  A  petitioa  waa  jnreaented 
by  creditors  of  the  company,  praying  that  a  com- 
pulsory winding-up  slumld  be  miered,  when  one 
of  the  Vioe  ChanoeUors  made  an  order  for  Oe 
continoance  of  the  voluntary  winding-op  with 
vaiioin  lastrictions,  and  decided  that  the  certifi- 
cate t4  registration  having  been  obtuned,  he 
had  no  jurisdiction  to  interfere.  It  was  held, 
npon  appeal  ( Lord  Jvitiee  Knigkt  Bruce  dit$mt- 
iag),  uat  the  registration  after  soapenaion  of 
payment  waa  valid,  bnt  (both  Jodgea  agrediw) 
that  a  compulsOTy  wisding-op  should  be  ordered, 
with  Hber^  to  adopt  a^y  prooeeAngi  in  tlia 


voluntaij  windiog-TO.  /it  K  lie  iVbrtAimAer* 
land  amd  Durftom  Ittdria  Banibig  Co.mdAt 
JeiatStodi  BoHlmg  dnapanaet  Aett  ISSJ,  Sffi^ 
8S6 

  If  a  party  is  induced  to  sabscribe  to  a  com- 
pany, up«m  misrepresentation  made  by  it  or  on 
its  behalf,  tiie  shareholders,  on  the  company 
bong  wound  np,  cannot  insist  npon  such  party 
being  [daoed  on  the  list  of  oonttumtotiea.  Mia- 
repreeentatiima  made  by  a  secretary  or  manager, 
in  the  absence  of  auuiority,  do  not  bind  the 
company;  it  cannot  be  aaamned  that  he  was  an 
agent  to  commit  a  fraud.  A  judgment  in  favour 
of  a  company  at  law,  for  the  paym«it  of  the 
dcpodt  on  shares  subscribed  for,  wUl  not  prevent 
this  Court  from  giving  relief  whan  the  sabecrip- 
ti<m  was  procored  1^  fiaad,  wUdi  waa  not  m 
evidence  when  the  jiidsnHnt  waa  obtaiuad.  /» 
re  I>qtont  emd  GtnerM  Ammee  Co.,  e* 
parte  Ayre,  579 

A  managing  director  of  a  oompany  induced 
contractors  to  reoeive  payment  for  wont  done  in 
prefomce  lAiarea  of  SI.  eaob,  on  wUdi  81.  per 
ahare  had  been  paid,  upon  an  mderatanding, 
whi(^  was  confirmed  by  a  resolution  at  a  board 
meeting,  that  no  more  than  SI.  per  shue  would 
be  called,  and  that  they  would  indonnify  them 
against  fbrther  calls,  and  also  aooept  a  part  of 
■D(i  durea  at  par  in  paymtnt  of  calli^  ahoud  any 
be  made.  "Die  company  did  afterwards  make  a 
ftirthor  can,  but  they  refused  to  abide  bjy  the 
contract  or  the  resolution,  alleging  that  it  was 
invalid.  Upon  a  bill  by  the  surviving  contractor 
affunat  the  managing  director  and  another  to 
wtain  a  pwfonnanoe  of  the  agreenwnt,  it  waa 
held,  upon  damnner,  that  the  direoton  making 
the  ooiAtaot  were  not  otmpellable  to  petConn  the 
agreement  or  to  make  good  the  rcprosentatioaa 
made,  that  they  could  not  (xnnply  with  any 
decree  or  order  that  might  be  made  for  tiie  ape- 
dfic  performance  of  the  agreement,  and  that  the 
remedy  was  at  law  in  an  actitm  for  damagea. 
Nmy.  Coimim,  611 

 A  onupany  having  powers,  unlimited  as  to 

tame,  to  purchase  liuia  for  the  purposes  of 
their  undertakii^,  took  possession,  in  1797,  of 
the  lands  of  an  in&nt,  but  no  efiectual  steps 
were  tafcrai  for  fixing  the  loioe,  an  informal 
award  <m^  having  been  made,  whidi,  vdcol  the 
infiutt's  coming  of  age,  waa  Komdiated  03  him, 
and  an  anniiBl  rent  only  being  from  time  U>  time 
paid.  IMspntea  having  arisen  in  1864,  fif^- 
seven  yean  itfter  the  lands  had  been  taken,  it 
was  held,  that  the  company  could  not  compel  a 
convegranoe  <^  the  land,  upon  the  footing  of  what 
had  aheady  taken  place  between  them  and  the 
landowner ;  but  that  both  partiea  most,  with 
rafiBvenoe  to  th^  respective  nriita,  pcooaed  under 
the  act  of  pariiament.  The  amtneUkkt  Cam^ 
Co.  T.  Earcoiai,  625 

 Poww  <A  conqiany  r^jstered  under  Joint- 

Stodc  Companiea  Act,  1856,  to  issne  delbentorea 
for  pavment  of  debts.  Aweit  T.  tfa  JfalraiwtiCm 
Sttioan  Osuri&w  Co.,  68ff 
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of  agreement  }sj  pro- 

  A  oompuiy  mm  inoorponted  onder  the 

Joint-Stook  Companies  Act,  185S,  the  objecta  of 
which  were  to  purchaM  a  number  of  veeaels  and 
run  them  betweeak  England  and  Aiutralia,  or  to 
let  out  tbe  aame  for  hm,  and  genenlly  to  ban»- 
•et  the  buBiiio—  of  Blupownen.  Br  uie  aiticlea 
t>f  aMoaation  the  bunnoM  of  the  conqiany 
and  all  mattere  relating  to  Ae  comiMHiy,  and 
the  affitirs  therec^  woe  to  be  oontrooIecC  managed 
and  regulated  by  tibe  directors,  who  might  exer> 
cise  and  do  all  sach  powen,  discretionii  and 
things  which  the  company  might  exerdse  and  do 
as  were  not  by  the  Joint-Stock  Companies  Ac^ 
or  by  the  utides,  declared  to  be  exercieeable  or 
done  by  the  company  in  general  meeting.  Upon 
demuirer  to  a  biU  to  set  ande  a  mortgage  of  00.9 
of  the  company's  ships,  executed  by  the  direc> 
tors,  it  was  held,  the  directors  had  power  to 
«xecvite  the  mortgage,  the  power  not  being 
required  eitlier  by  the  act  or  by  the  articles  to 
be  exercised  by  the  conquoiy  in  general  meeting. 
neAvMhvHm  Awmlimry  8kam  Oirpar  €h.  t. 
JtfbuMqr,  728 

'        Non-liability  0^  to  a  fine  on  admission  to 

copyhold  npon  re-inveetaneut  of  purchase-money 
of  land.  In  n  the  EoMUm  Countiet  SaU.  Co., 
tx  jtartt  lie  Vicar  qf  Samton,  755 

•  Ib  winding  ap  a  company  the  direotois  will, 

aa  against  the  shareholders,  be  allowed  their  fees 
for  attendance  at  board  and  other  meetings, 
when  the  same  have  been  sanctioned  atuie 
general  annual  meetings  of  the  shareholders, 
tiioo^  in  the  result  the  dealings  of  the  company 
wore  on&Tonrable.  In  re  Oommereial  and 
Oaund  lafe  Amtfonee,  Annuity,  FamUy  Endow- 
moA  and  £eam*  AatoeiatioH,  at  forte  Jelka»m, 
808 

 A  creditor  obtained  a  judgment  againrt  a 

omupany  by  de&ult;  he  then  proceeded  at  law 
iagaiut  several  of  the  shareholdeiB,  among  whom 
'was  the  plaintiff,  individually;  ftcm  some  he 
obtidned  various  sums  of  latatey,  from  others 
nothing.  Upon  a  bill  being  filed,  it  was  hdd, 
tbat  the  plaintiff,  as  he  had  not  proved  eiliier 
fraud  or  collusion,  oould  not  question  the  debt, 
or  the  validity  of  the  judgment  at  law  ;  that 
a  tradesman  em^tqred  ^  directors  of  a  com- 
pany were  not  bound  to  inquire  whether  they 
were  acting  vlira  vire* ;  that  the  creditor  was 
bonnd  to  give  credit  to  tbe  shareholder  for  the 
stuns  received  from  the  others,  but  that  this  Court 
would  not  direct  any  account  of  such  monies,  or 
of  the  payments  made  out  of  them  in  satis&ction 
<^  costs  of  proceedings  agunst  shareholders, 
from  whom  nothing  was  obttuned.  Qrtm  v. 
Niaxm,  819 

  By  deed  of  settlement  of  an  incorporated 

joint-stock  company  directors  were  empowered 
to  ei^ct  assurances  on  lives  on  sudi  terms  and 
condiUons  as  they  should  think  proper;  and  it 


was  provided  tiiat  every  policy,  *«.  dionld  ba 
given  under  tbe  hands  of  not  lev  than  (kite 
cbnoton  and  Mslsd  wMitiiscdnmoaint  rf  As 
and  tiiat  fbere  abooU  be  oootadDad 
and  in  every  other  ocntnct  to  be  entond 
into  on  behalf  of  the  ocrnqmiy,  in  or  about  Ae 
premises,  a  refbrenoe  to  the  deed  of  Bettkmat; 
uid  it  was  by  another  dauae  declared  that  it 
should  be  ofHnpetent  fiw  the  direotws  g«Knl^, 
where  the  dead  did  not  otharwisa  pravidek  to  ut 
in  tbe  direetKn  of  tbe  ooncenu  of  tbe  sode^, 
and  to  do  all  things  which  might  be  leqid^  m 
that  behalf .  Three  directosa  having  signei]  a  css^ 
tract,  not  under  seal,  to  grant  a  policy  of  URff> 
ance,  it  was  hebl,  tiiat  the  directors  had  powv 
to  make  soch  oontract,  and  that  the  ssme  wh 
binding  on  the  oompany.  In  rt  tke  JointSleii 
aw^MMWi  WuuHi^^  Act,  IS4S,  1849;  and 
In  n  tke  AtitatOHm  £^  Amavnee  Co.,  exftrtt 
tk»        Immmwe  Oo.,  8S0 

 See  Aooount.   Mine  aad  Miaing  Ckn^saj. 

'Winding-up  Acta. 

CoHPBirunoK— 4o  pnrcbiMr.    See  Vendor  uA 
PnrrTiiinr 

CoxPosmoK  DnD.   See  Debtor  and  Creditar. 
CoiTFUov  or  Liws.     See  Kaniage.  Hot- 

mmin 

Ooimuov--Gonatnietion  of  arUtntion  elaoi^  ai 
to  how  fiur  it  eschidsd  tiw  jnriidietiai  of  die  Off- 
tribnnab.  aeMt.tite  OorponHonefli^ 

 Ezpotditare  under.    6ee  Equitable  Befieil 

 UUravbm.   Sea  ConpaBy. 

- —  See  Baron  and  Feme.   Franda,  Statute  o£ 

E^KNSific  Perfimnanoe. 

CoKTREBirTOBns — ^D.  agreed  wtfb  the  promotei 
of  a  joint-stock  oompuiy  to  execnte  woiks, 
which  he  was  to  be  foia  partly  in  shares.  S, 
to  asnst  ^e  fbrmataon  of  the  company,  signed 
the  subscription  contract  for  620  stutrea,  and  sa 
act  of  parnament  was  obtained.  The  compiBy 
failed,  and  was  ordered  to  be  wound  up.  Oa 
tiie  share  r^;ister  D.'s  name  appeared  as  hcddff 
of  only  ten  shares,  but  when  tlut  document  wu 
settled  only  one  shareholder  was  jpreeoit,  wlto 
held  the  woxies  of  two  others.  It  was  held,  oo 
appeal,  aorming  a  dedtdon  of  one  of  tbe  Vice 
ChanceBois,  t^t  the  name  of  D.  was  rigfat^ 
placed  on  tbe  list  of  contributories  for  620  ahsio, 
be  having  signed  the  Bubecri|>tion  contract  fiv 
that  number.  £se  parte  Dandton,  m  rt  No^ 
Skietdi  Quay  Co.,  168 

 See  OotDpany. 

CoNVRBSloir — Real  eetate  oonrerted  by  will  into 
personalty  continues  as  such  in  the  afaseaice 
specdfic  acts  rest<»ingthe  character  of  isato,  sad 
acts  affiscting  part  ol  a  rasfdoaiy  estate  ml  not 
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extand  to  ttw  whole  byfainlfcmHrm  JTindU 
7.  Vide,  163 

—  Testator  directed  hia  tnutaes  to  wH  and  con- 
vert into  money  all  hia  property,  except  snch 
portion  as  oonaisted  of  monies  in  the  public  fmida, 
and  the  prooeeds  thereof  to  be  invflsted  in  the 
pobtic  ftinds.  This  oception  included  long 
MinnitiM.   Howard  t.  Kaig,  MS 

 Where  •  settlor  oonveys  real  estate  upon 

trust  for  sale,  and  directs  the  proceeds  to  be 
applied  to  certain  purpoaes,  some  of  which  fiul, 
whetiier  the  sale  is  directed  to  be  made  in  the 
lifetime  of  the  settlor  or  after  Ms  decease,  the 
pw^ierty  will,  to  the  extcmt  to  idiich  the  pnr^ 
poflee  £eu1,  result  to  the  settlor  as  personal  estate. 
Seetu — if  there  is  a  &ilare  of  the  whole  purpuses 
fiw  which  tiw  sate  is  directed.  Ctarkey.Fnmktht, 
£67 

 See  Portions.     BatUamant.     Trust  and 

Trustee. 

COVTBTAKOIMO  COUVSIL.    SeS  Oosts. 

CoPTHOLD — A  fund  payable  for  enfranchisement 
of  copyholds  having  bean  jNod,  pursuant  to  the 
Coprybold  Act,  1 8£2,  into  the  Stank,  in  Uie  name 
ci  the  AooouDtant  General,  to  an  account  "  Em 
ptarU  tie  Oo^Md  Oommusitmert,"  the  petition 
of  the  lord  of  the  manor  for  investment  of  the 
fond,  was  served  upon  the  Commissionen,  who 
appeared  thereupon,  but  only  to  ask  for  their 
oosta.  It  was  held,  thn  were  entitled  to  costs 
tiuoT  appearance.  &t  parte  Queen't  Gdl^ 
Camiimdge,  178 

 A  copyhold  estate  was  held  by  a  &ther,  who 

was  admitted  as  sole  purchaser,  "  for  the  lives  of 
his  three  sons  and  the  life  of  the  longest  liver 
of  them  sncoessively,"  at  a  yearly  rent,  and  for 
a  heriot  on  the  death  of  the  ceatuis  que  vie.  The 
ffcther,  by  bis  will,  devised  the  estate  to  the  first 
cettui  que  vie,  who  obtained  admlswon  to  the 
estate  for  his  own  life,  and  afterwards  died, 
having  devised  it  to  A  B.  The  second  son  was 
then  admitted  for  hia  life  as  one  of  the  lives  in 
tite  gnuit  to  his  father,  claiming  the  estate  bene- 
ficially and  by  way  of  advancement.  Upon  a 
bill  by  A.  B,  the  devisee,  and  an  annuitant 
under  the  fint  son's  will,  it  was  held  (assuming 
the  custom  to  be  valid,  uul  notwithstsjiding  the 
father  had  given  benefits  to  bis  sons  by  his  will) 
that  the  names  of  the  sons  were  inserted  in  tlie 
grant  as  an  advanconent  to  each  son  successively. 
Also,  that  if  the  custom  was  bad,  and  the  admis- 
sion obtained  wrongful,  the  plaintiff's  remedy 
was  at  law:  the  biU,  therefore,  was  dismissed, 
irith  oosts,  but  without  prejudice  to  any  proossd- 
ii^  at  law.  .  Jeeuu  v.  Coo/oe,  202 

 Testator,  seised  in  fee  of  a  copyhold  estate, 

devised  it  to  hia  wlfs  for  life;  and  after  her 
decease  he  (without  giving  any  estate  to  his 
exacuton)  directed  them  to  sell  the  copyholds, 
and  then  divide  die  nrooseds.  Tsataton  widow 
was  -^-^""^  for  life;  and  after  her  daosass  Urn 

Hvw  Suiu,  XXVII.— IiDBX,  CAdiie.  *  Bmiir. 


exeontcns  sold  the  estate,  and  executed  a  bargain 
and  sala  to  the  purchaser;  and  he,  withont  having 
been  admitted,  made  bis-  will,  and  devised  the 
estate  to  his  wife;  he  was  subsequently  admitted 
to  the  copyhold  estate,  and  died.  Upon  a  suit 
to  administer  the  estate  of  the  wife,  it  was  held, 
that  the  admissiim  of  the  wife  of  the  fint  tes- 
tator enured  for  the  benefit  of  the  purchaser 
under  the  exeeutors  ;  that  the  customary  hdr  of 
the  purchaser  took  no  estate  in  the  copyholds, 
but  that  they  passed  to  the  wife  as  devisee.  The 
wife,  under  the  will  of  her  husband,  having  also 
entered  upon  some  freehold  lands  purchased 
after  the  date  of  the  will,  it  was  held,  that  tluy 
to  the  hmr«t-law,  and  that  he  was  not 
to  elect  between  them  and  the  benefits 
giTea  by  dw  will  of  the  wife.  Saonm  v. 
Woode,  638 

- — ■  An  agreement  was  made  by  a  copyholder  to 
sell  his  estate  so  soon  as  it  should  have  become 
fieshold,  and  to  a{iply  to  the  totd  of  the  manor, 
and  ose  his  best  andaavonrs  to  enfranchise  the 
same,  and  procure  all  necessary  parties  to  join  in 
oonveying  the  inheritance  in  fee  sii^le  to  the 
purchaser,  his  heirs  and  assigns.  The  agree- 
ment was  made  after  the  passiug  of  i  &  6  Vict, 
o.  85,  but  before  the  passing  of  15  i  16  Vict. 
0.  SI.  Tbo  CQHTqranoe  in  fee  from  the  lad  of 
the  manor  was  obtained  after  the  paaaing  of  the 
latter  act,  and  it  contuned  a  reservation  to  the 
lord  of  his  manorial  ri^^ts.  It  was  held,  that 
the  ^reemeut  to  purchase  most  be  considered 
as  made  with  reference  to  the  Enfranchisement 
Acts,  and  that  the  reservations  made  under 
Iff  U  16  Vict  0.  61.  were  witiiin  the  terms  of 
the  agreement.  Upon  an  enftanchisemuit 
under  15  &  16  Vict.  c.  51,  and  under  an  agree- 
ment to  pnrdiase  a  freehold,  it  is  not  incum- 
bent tmon  the  vendor  to  produce  the  title  of  the 
lord  (tt      manor.   Kerr  t.  Paeemm,  594 

 A  bin  by  a  copyholder  to  set  aride  a  wrong- 

folsedxure  by  the  lord  is  maintsinabls)  notwith* 
standing  that  dura  is  a  rentedj  at  law  byaodon 
<tf  traqMsa.   AndrtMe  v.  Sulae,  655 

—  Fine  on  admis^on.   Sse  Company. 

CoFTRiQHT — An  agreement  between  an  author  and 
publisher  that  uw  latter  should  publish  at  his 
own  expense  and  risk  a  work  of  the  fonner,  and 
after  deducting  frtHu  die  produce  of  die  sale 
the  expensee,  mdoding  a  commission  of  102.  per 
centl  on  the  gross  amount  of  the  sale,  the  profits 
remuning  of  every  edition  that  should  be  pub- 
lished of  the  woric  should  be  divided  equally 
between  the  author  and  the  publisher,  is  not  an 
irrevocable  lioenoe  to  publish,  bat  a  joint  adven- 
ture, which  the  author  aa^  put  an  end  to  at 
any  time  after  the  publication  of  the  first  or  uiy 
snbseqnsnt  edition.  An  edition  consists  of  so 
many  copies  as  are  issued  to  the  public  at  a 
time;  and  whm  a  woik  is  stereotyped,  every 
fresh  issue  is  a  new  editiw.  Beade  v.  BetOkfi, 
254 

Coan— Candidatea  at  a  general  dection  fi»  mem- 
B 
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bin  of  puiBaiMnt  luTing  emplojei  m  Bm  of 
■olksiton  u  th«r  deotuHi  agenti,  it  was  held, 
the  «inplo;iiient  was  profeanuul,  and  tliat  thdr 
UUofooatawMmbject  to  taxatiim  vader  6  ft  7 

Tkt  0.  78.   In  re  (kbome,  532 

-  In  an  intarpleader  snit,  if  the  matter  in  ctia- 
poto  ie  under  1,0001.  the  coeti  to  be  charged, 
mder  the  Orders  of  SOth  of  January  1857,  mnsk 
be  i^ontiie  lower  eoale.    0^  y.  OMa,  S77 

— ~-  Settled  eetates  having  been  purchased  by  a 
ootpomtioo  under  the  powen  in  their  act  and 
the  purcheee  money  paid  into  ooort,  the  tenant 
for  fife  of  the  land  taken  petitioned  for  u^ynient 
oat  of  oourt  of  jiart  of  the  money  to  be  invested 
in  Jhuehase  of  another  estate.  She  laid  the 
abstoaot  before  her  own  counsel,  who  ^proved 
of  the  titles  and,  subsequently,  it  was  laid  before 
one  of  the  conTeyanoing  oounsel  of  the  Court, 
who  also  ^^ved  the  title.  Hie  taung  Master 
disallowed  the  fees  of  the  private  coansel,  but 
Us  dedrion  was  anmlai  oy  one  (rf  the  Vioe 
Chanoellon;  and  it  was  hcdd,  on  appeal,  that  so 
much  of  the  costs  as  consisted  of  fees  fiw  con- 
sultation between  the  two  oounsel  were  reason- 
able chargfls,  but  that  the  whole  coet  of  the 
faivestigadbn  of  the  title  1^  the  private  ooonsd 
was  too  maab,  and  0w  Coiirt  sanetioBed  a  com- 
pranke  ot  the  daiflB,  and  wisd  tin  order  of 
the  Vioa  ChanecOlar.  Iw  rt  Jmm'*  BMei 
SlUttm,  706 

 Testator,  by  his  vriD,  directed  his  ezeouton 

to  pay  BO  much  of  his  residuaiy  personal  estate 
as  they  could  by  law  dispoee  oC  tar  charitable 
puntoeea,  to  theUncdn  Penitent  Feoaale  Home^ 
and  made  no  further  dinoaitioB  of  such  resi- 
duary persoDal  estates.  It  was  held,  that  the 
costs  of  a  suit  to  administer  the  testsWs  estate 
ought  to  be  paid  out  of  the  residnaiy  personal 
eetate,  inapplicable  by  law  to  the  payment  of  the 
legacies  to  the  charity,  and,  couaequ^tly,  undis- 
posed of  by  thewilL   Tajfhrr.  Mvgg,  810 

 Where  an  information  by  the  Attorney 

General  is  dismissed,  the  Conrt  has  jniiaffiction 
to  dismiM  it  with  oasts.   AUontg  Qmmxi  t. 

Hanmer,  837 

 lien  for.   See  Mortgage. 

 of  appearanoe.   See  Copyhold. 

 Bee  Security  for  Ooeta.   Witnass.  * 

CoONSKL  —  Authority  of.    See  Attorney  and 

Client.   And  see  Costs. 

CorxiTAirT — The  Earl  of  M,  b^  articles  of  separa- 
tion between  and  his  wife,  oovenanted 
that  he  would  on  or  before  the  Ist  of  Febmsiy 
ISS5,  mther  by  a  charge  on  freehold  estates  to 
be  situate  in  England  or  Wales,  or  by  an  inveet- 
ment  in  the  funds,  or  by  tbe  beet  means  which 
might  then  be  in  his  power,  secure  the  payment 
of  an  annuity  to  a  trustee  for  his  wife.  It  was 
hdd,  thh  did  Dol  onate  a  aba^  on  the  laada  of 


whidi  the  Eari  was  seised  ob  lbs  1st  of  Fib- 
ruary  1835,  but  was  a  personal  covemnt  yn- 
Tiding  for  the  dang  a  ooitabise^  idun^a 
charge  loitfht  ha  owatod.  Monmgtmj.Xmi, 


 for  perpetual  renewal.   See  Lease  ior  Una 

 to  bequeath.  SeeRwttlwnwit 

OuDlMWi' Dnb.  SeelMAorandCMtv. 

CUDBoitf  Suit.   See  Debtor  and  Cteditgr. 

Cqsmm— Whether  a  li^^eau  kgaDjenit  iaai 
officer  of  the  Crown  to  sell  the  kuI  of  titeCivwi 

and  not  aeoonnt  for  the  prooeeda,  quart;  bvt,if 
it  can  l^all^  exist,  sxich  right  ou^t  to  be  eeUb- 
lished  by  evidence  cogent  and  invukoibI&  Sm- 
bU,  an  office  of  bust  under  the  Crown  cannot  be 
aniiexed  to  a  manor.  A  proJU  d  prtadn  m 
another's  soil  cannot  be  daimed  by  custom,  how- 
ever ancient,  onifonn  and  clear  the  exefOM  vl 
that  custom  may  be.  A  zi^it  to  cany  am; 
the  soil  of  another,  withont  stfaod^  cuuut  be 
claimed  by  pieecription;  nor  can  the  <]sim  ba 
sustained  by  evidence  of  a  lost  gnBL  itdprsQ 
Oaural  v.  Matkieu,  761 

—  or  LonwH—Where  a  fbeonan  <rf'tbs  d^of 
Londm  by  hia  wiU  qipmnts  an  Becutoc,  tba 
whole  of  ue  pentoatal  property  is  takm  est  of 

the  oust(Mn;  oat  where  no  executor  it  sffwinted, 
the  custom  is  only  disfdaced  to  the  extent  of  tbs 
diapodtion  cpntained  in  the  wilL  (^affill  v. 
Sofiimf  S38 

 SaeGhttity. 

Dbbtob  AiTD  Cbbditob — In  a  craditof^  smt,  Issn 
was  given  to  the  plaintiff  to  try  an  isne  m  to 
the  sanity  of  the  debtor  at  a  patticalar  time. 
The  idaintiff  subsequent^  declined  to  try  the 
issue,  and  uponthe  ^q>lioatifniof  othvaeditsn 
tiiey  were  permitted  to  be  mbatitated  fir  in, 
upon  giving  security  fbr  tha  coati  of  the  tdiL 
SUioa  V.  Inee,  51 

— —  Cwtain  trust-deeds  were  prepared  tat  tbe 
benefit  of  creditors,  and  a  time  was  fixed  within 
which  the  creditors  were  to  ezecote  or  be  «- 
eluded  from  the  benefit  of  anok  dsedi,  tb 
trustees  having  disoretion  to  allow  aedihnto 
rign  after  the  period  fixed.  A  judgment  a»- 
dnor,  relying  apon  bis  claim  as  paramount  to  the 
deeds,  decided  to  execute  during  twenty-tva 
years.  The  judgment  Bubsequeoit^  tamed  ont 
to  be  invsHd,  and  he  now  petitioiied  the  Coait, 
hi  a  suit  instituted  for  canying  into  efibet  the 
trusts  of  the  deeds,  to  be  aUowed  the  benefit 
of  such  deeds,  and  offered  l»  execute  them.  It 
was  bdd,  there  was  no  sndi  case  of  miitBke 
or  misapprebennon  as  to  oonstitiile  aoeqioV, 
and  the  petition  was  diwiiwod  AmdOig  v. 
Plummer,  188 

 CieditotswhojBgnorMssnttoaoanpoatiga- 

deed  are  entitled  to  each  dividends  as  aw  ne* 
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pntvlcnu  to  tiie  fauolveDoy  of  the  debtcv.  Cre- 
ditcne  who  aaaent  to  a  oompontum-deed  will  be 
allowed  to  mgn  uid  tdie  the  benefit  of  the  deed 
after  the  insmTency  of  Qte  dehtm.  If  creditors 
ne^^eet  w  tefliM  to  execute  or  cbdm  the  benefit 
of  a  compoflitioii'deed,  they  will  not  be  allowed 
to  come  in  after  the  ineolvency  of  the  debtor; 
but  any  dividends  which  they  mielit  have  enti- 
tled themselvefl  to  before  the  insolTeacy  will  be 
paid  to  the  provisional  aeagnee,  and  they  will 
be  left  to  sa«i  legid  remedies  as  they  toay  have, 
.fiirm  T.  ifiHMt,  191 

  B.  P.  H.  J,  the  eldest  son  and  bear  apfnrent 

of  ^  R.  P.  J,  on  his  marriage  effected  insnr- 
aaeee  on  his  li^  for  10,0001.,  and  settled  them 
fbr  the  benefit  of  his  wife.  In  ISfiS  he  made  his 
win,  leaving  his  retJ  and  personal  estate  to  B. 
and  T,  In  tnut  to  pay  his  debts,  and  than  in 
tmst  fbr  Us  iiWa;  and  appointed  B.  and  T.  his 
execnton.    In  ISRi,  being  unable  to  keep  up 
the  premiums  on  <^e  policies,  he  arranged  with 
B.  and  T,  and  afterwards  with  T.  alone,  to  pay 
the  preminme  doe  and  to  become  dne,  and  uiat 
he,  R.  P.  H.  J,  should  fpve  T.  a  bond  for 
14,0001.,  payable,  if  R.  P.  H.  J.  should  survive 
Mt  father.  Sir  R.  P.  J.    T.  p^d  the  premiums, 
and  then  he  insured  the  whole  life  of  R.  P.  H.  J. 
for  U,Qm.   R.  P.  H.  J.  died  in  1855,  m  &e 
lifedme  of  his  fitther,  having  had  pecuniary 
transactions  with  B.  and  T.   A  stut  was  insti- 
tuted by  the  widow  of  R.  P.  H.  J.  (who  had 
Bubeequently  married  again)  for  administer- 
icg  the  estate  of  her  late  ^usband,  for  an  ao- 
oonnt  of  in  dealings  and  transactions  between 
him  and  B.  and  T,  and  for  a  declaration 
that  the  14,0001.  policies  formed  part  of  his  per- 
son^ estate,  and  for  other  purpoeea.    The  bill 
charged  fiand  in  the  transaction  of  the  14,0001. 
inenrance ;  and  at  the  hearing  of  the  causa  ft 
-was  argned,  that  there  was  a  contract  between 
B.  P.  H.  J.  and  T.  that  the  latter  was  to  eflbct 
the  insnrance.   It  was  held,  there  was  no  evi- 
dence of  cxpTCen  contract  to  insure;  that  the 
insnrance  was  effected  by  T.  fbr  his  own  pro- 
tection, and  not  as  a  tmstee  for  R.  P.  H.  J,  and 
that,  ^etefore,  the  14,0001.  formed  no  part  of 
the  personal  estate  of  B.  P.  H.  J ;  and  tliat 
if  ibam  had  been  frwid  in  effeoting  tbs  poHcy, 
It  was  a  fraud  on  the  offioe,  and  t£e  benefit  of 
the  polity  would  belong  to  the  t^Boe,  and  not  to 
the  estate  of  B.  P.  H.  J.   PrttM  v.  Brade, 
697 

  A  creditor,  who  had  obtained  a  judgment 

against  a  nulway  company  whose  tolls  were 
miolly  jnadequate  to  meet  Uie  debts  of  the  com- 
pany, was  held  entitled  to  a  chaige  on  Oie  tolls. 
He  was  also  appointed  receiver.  A  sale  of  tbe 
landa  was  reftmed,  but  inquiries  were  directed  as 
to  the  best  means  of  making  the  tmdertaking 
Tnrofitable.  Fumeu  t.  the  Caterham  RaU.  Cb., 
771 

  See  Jadgmeot  Debt.  Priority. 

I>ceD.    Bee  Awignment.    ConretiioB. '  Debtor 
•nd  Orsditar.  Dower. 


Dnorav.  ^"Lt^gSxaaiof. 

DinsB — ^A  devise  was  made  to  traetees  and  diefr 
heirs,  upon  trust  for  ui  illeptimato  person  and 
him  heirs.  Upon  the  death  of  tbe  eettviqw  tnut 
without  beiz^  it  was  held,  under  7  mU.  4.  ft 

1  Vict.  c.  26.  B.  6,  that  a  fre^old  lease  for  lives 
passed  to  the  Crown  under  an  administration 
taken  out  by  the  Solicitor  of  the  Treasury  ;  and 
ttiat  tbe  trustees  and  their  heirs  took  no  interest 
as  spedal  occupants  in  the  property.  Reynolds 
T.  Wri^  898 

— -  Testator  devised  his  estates  to  fmstess  in 
trust  for  A.  B,  upon  atfadning  the  age  of  twentv- 
flve,  for  life,  with  remainder  to  the  hdrs  male 
of  his  body,  and  with  ultimate  remainders  over; 
and  he  directed  that  the  persons  who  dtoald 
BBvaraDy  eoma  into  possession,  if  they  alionld  he 
of  the  age  <A  twenty-one  years,  m  If  under  that 
iwe,  then  within  twelve  montiu  after  atlainii^f 
t&t  age,  should  assume  the  surname  and  anns 
of  testator,  they  respectively  not  bwng  of  that 
name  ;  and  in  case  any  of  such  persona  should 
refuse  or  discontinue  to  take,  assume  and  use 
snbh  somanu  and  arms  respeotivehrfor  the  spaoa 
of  twelve  numtiiB  after  fhc^y  dumld  sevunify  be- 
come entitled,  then  Uie  estate  of  any  person  so 
ofiimding  should,  from  and  after  the  ezpiraticn 
of  the  Raid  twelve  months,  cease  and  detomine, 
and  should  go  over  to  the  next  person  entitled. 
A.  R  upon  attainiiw  twenty-one  assumed  the 
name  and  arms  of  toe  testirtor,  and  came  into 
possesion  of  the  estates  at  twenty-five  years  of 
age.  Some  years  afterwards  A.  B.  discontinued 
to  use  the  required  name  and  anns  for  above 
twelve  monUis.  It  was  hdd,  a  forfntnre  had 
taken  place,  and  the  estate  determined  sad  want 
over.   Btagrove  v.  Bradtkme,  440 

 Tsstator  de>vSsed  a  house  and  vteinlMS  to 

trustees  upon  trust  to  offer  the  iwe  ana  enjoyment 
of  them  to  the  eldest  of  his  children,  fbr  the  time 
being,  rent  free,  so  long  as  he  or  she  should 
plean ;  but  on  refusal,  death,  or  oeasing  to  oc- 
cupy, the  offer  was  to  be  made  to  tbe  eldest  of 
his  other  children  in  suooeadon,  and  on  tha  re< 
frisal,  death,  or  oeadng  to  ooeupy  of  all  flw  ddt 
dreu,  then  upon  other  timsta.  It  was  hald^  a 
personal  occupation  was  Intended ;  that  ooea- 
rional  residence  would  be  sufficient  if  the  hrnne 
was  kept  famished  and  in  tiie  occupation  of  a 
■errant,  but  that  tbe  pnmises  oould  not  b«  let 
Mael0rm  t.  Mtlon,  443 

 IMvestfav  of  ori^nd  devise,  by  snbwcmait 

gift  over,  though  that  gift  had  Uled.  ApMMM 

v.  Wood,  726 

—  See  Alien.    ConvanriML  Encroachnwsits, 
Legaty.   Mortmain.  WilL 

DiviuiMUB — on  shares.   See  ApportioiAent. 

DiTOSOB  Aim  Matbihosiai.  Oadbm  Aov.  Sbo 
Baron  ^1  Feme. 

Dom*— mum  upon  ft  pmdwas  of  frsehald  esUkto 
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th«  ocarrayknoo  dsed  OoatAmed  a  debUzBtloii, 
'*  thai  no  widow  of  the  purchaaer  ahould  be  dow- 
■bto  out  irf  dw 'lMnditMiMnta»"  H  WM  lield  to  be 
unneoeMiy,  for  the  validity  of  the  deolacaticm, 
that  the  deed  dioald  be  exeeoted  by  the  pnr- 
duMT.   AMqr  T.  7^  S8 

DHAUAfiB.  See  Yeiti7. 

Slhtiok.  Sea  Copyliidd. 

ExoBOACHicxKTa  —  Hie  poMearcr  of  landi,  en- 
croachments on  the  For«et  of  Dean,  derioed  the 
■ame  to  hie  wife  for  life,  witii  remainder  to  hia 
■aw.  Hw  20  Car.  2.  o.  S.  had  enacted  that  all 
titles  obtained  by  eoaoacfament  after  the  paac- 
ingoftbeaetilioaldbe  vdd.  nwlftSTict 
e.  43.  enabled  "hoMatB"  of  oarfaun  encroadx- 
moita  so  made  to  acquire  the  fee.  The  ndfb 
obtuned  a  otmTeyanoe  of  tita  fee  in  Boch  en- 
croachmenti.  It  was  held  (affirming  a  decree 
of  one  of  the  Yioe  Cbancellora),  th^  ihe  had 
aoqoired  the  £m,'  not  for  her  own  benefit  only, 
but  for  the  benefit  of  aU  parties  interested  nnder 
her  hiubaiid'i  will    Ten     Edward*,  23 

Evr&AircHnuiHT.   See  Copylu^ 

EotJiTABLi  Bxlhv— A.  B,  who  had  contracted  to 
bay  a  ship,  agreed  with  C.  D,  that  he  should 
mue  engines  of  a  stated  speed,  at  a  stated 
prioe,  and  if  the  epeed  were  not  attained  C.  D. 
should  remove  than.  This  oontnot  was  not 
Unding  under  the  81ih>  Begiatry  Aeta,  A.  B. 
and  Mesne.  O.  F.  ft  S.  Y.  arruiged  with  the 
owner  of  the  ship  that  it  should  be  sold  to  tJie 
Messrs.  Y,  and  that  A.  B.  should  be  entitled  to 
buy  it  on  oevtain  terms.  The  ship  was  trans- 
ferred to  S.  Y.  absdntely.  C.  D.  made  the 
engine^  and  pat  them  Into  the  sh^  wiiOi  the 
knowleclge  8.  Y,  the  z«e^alered  owner,  bnt 
they  womd  not  attain  the  required  speed.  C.  D. 
offCTed  to  remove  the  engines,  but  S.  Y.  would 
not  allow  it,  nor  would  he  pay  for  them.  C.  D. 
then  filed  a  bill  aminst  A.  B.  and  the  Messrs. 
Y.  for  payment  of  the  costs  of  the  engines  or 
fivthe  safe  of  the  diip  and  payment  of  ttieoostB 
of  the  eogines  ont  of  the  procMds,  amd  fbr  oUmt 
purposes.  The  Master  oi  the  Bdls  gave  fte 
plaintiff  liberty  to  bring  an  aotitm,  fbr«4iidi  he 
miposed  certain  terms ;  bat  upon  appeal,  it  was 
htSA,  ovemiling  that  dedsion,  that  plaintiff's 
remedy,  if  any,  against  S.  Y,  was  at  law,  and 
not  in  eqtdty.   Smuiev.  Toxmg,  758 

EffropFSL— The  doctrine  of  estof^  by  deed  onfy 
ai^fiee  between  the  parties  to  the  deed  and  to 
matters  arinng  oat  of  the  deed,  la  collatenl 
matters,  the  deed  would  be  evideooe^  bat  no 
eetoppsL   Carter     Carter,  H 


it  was  provided,  that  In  every  pc^cy  gniUed  by 
the  company  there  should  be  coitaimed  a  via- 
enoe  to  the  deed,  and  a  proviso  Jimitiiig  fts 
scope  and  effect  of  the  contract  thereby  cneted 
riumld  take  effect  and  be  satisfied       out  of 
sndi  funds  and  ivcperty  of  the  society  as  dwold 
be  at  the  disposid  of  the  directras  in  thst  beb^ 
and  negativing  an  onconditional  liabiU^.  Pro- 
vided, that  nothing  in  the  deed  or  in  sw  ooe- 
tomot  omtained  diould  limit  the  fisUKty  of  ai^ 
durebolder  as  to  the  perfcnrmsnoe  <rf  sodi  eon- 
tract,  or  prejudice  the  rights  of  any  penon  tm 
persons  against  any  shar^tJder  by  virtue  of  tte 
statute  7  ft  8  Yict.  c.  110.    The  A.  ConqiSBy 
gnntedto  the  P.  Company  a  poU^r^  of  insaiaine, 
containing  a  proviso  that  the  oqrital  stock  d 
100.0001.,  aiMTother  the  property  of  the  locitty 
reutiUning  at  tbe  time  <mF  any  claim  or  dentmd 
made  unapplied  and  undisposed  of  and  in- 
applicaUe  ia  pnor  dMms,  should  aknie  be 
liable  to  make  good  aH  diuisa  and  dansnifa 
Mipoa  tbe  Bociety,  or  otherwise  under  Uie  polity; 
and  that  no  dinctor,  offiow,  or  shareboldg  of 
the  said  society  should  be  in  anywise  penonsfly 
UaUe  beiycmd  the  amoDut  nnpafal  of  us  ehaiei, 
nor  longer  than  he  should  retsiii  the  same  dures. 
He  E.  Company  having  recovered  jodgment 
agunst  the  A.  Company  in  an  action  on  tbe 
policy,  it  was  held,  that  they  were  predodedbj 
their  oontnu^  firom  issaing  execution  agaisst  a 
■bardiolder  personally ;  and  that  the  dsase  in 
the  deed  did  not  pve  them  tbe  right.   Inn  At 
JomtStode  CompanitM  Wimding-iiip  ACU,  18^ 
1849,  amd  tie  AOteiuMm  Life  Amtrwet  (kmr 
pamg,  m  parte  tke  Prince  ef  Walei  Life  Ammmt 
Cbe^pepty,  798 

EXICIJTOB — Testattn-  was  posaeesed  of  lesseboU 
eetate  in  reepect  of  which  he  was  liable 
weroQs  covenants.  In  a  snifc  adminisMiaa 
of  his  estate  the  lease^ioldB  were  sold  and  the 
mon^  brou^t  into  court.  It  was  faeld,  thst 
Uke  suit  indemnified  tbe  executor  frmn  all  futme 
breaches  of  covenant ;  tiiat  no  part  of  tesUtcr'a 
estate  ought  to  be  set  aside  to  meet  oontiDgat 
liabilities  ;  that  the  estate  oo^t  to  be  &bri- 
bated,  and  that  the  remedy  of  any  ftrtnre  ore£- 
tor  was  not  agaiart  tbe  ezecotor,  bat  againrt 
the  parties  among  whom  the  estate  had  ben 
diitiibated.    JTaSer    AemO,  S14 

  Liabilityof  upropriatedl^acaestoteitttBr^ 

covenants.   AbMe  v.  .Srett.  6ia 

 See  Cnstcm  of  Lomdon.    limiiatifiw,  Sta- 
tute of.  Partners. 

FrxTDBBS.   See  landlord  and  Tenant. 

FoaxsT  or  Dxak.   See  Encroachments. 


ETTDSMoa  — to  explain  Mortgage  Deed.    See  Fobfsitdbb— of  calls.    See  Mine  and  MiiiBf 
Baron  mA  Feaoa.  Company.   And  see  WiiL 

 See  Legacy.  Fraddb,  Statotb  of — A  papes'  was  signed  by  » 

duly  authorised  agent ;  it  contained  an  agiee- 
EuoDiiON  AQAiBBT  Shaexholdkbb — By  deed  of       ment  to  do  a  certain  tiling,  bnt  not  any  eqds- 
swttlmiient  of  the  A.  life  Aasonuioa  Oonqwi^       natioa  rf  tbe  Tinfiiisiy  dettfs,  butit  fetosd 
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to  another  pftper  wHch  did  oontftin  them.  It 
wu  held,  that  the  two  migbt  be  connected  to- 
gether by  parol  evidence,  bo  a«  to  oonfltitnte  an 
agreentent  sufficient  within  the  Statute  of  Frauds. 
A  p^)er  sent  to  a  solicitor  as  "  instructions"  to 
prapaw  a  loaio,  may  be  faeated  as  ihe  final  agree- 
mant  fte  the  Imm)  if  the  erideooe  shews  that  it 
was  only  ao  aent  to  be  pot  into  a  formal  ahape^ 
bat  the  act  of  so  sending  it  is  evidence  to  raise  a 
primdfade  prenunption  that  it  did  not  contain 
all  that  the  parties  meant,  but  might  afterwards 
be  modified  either  of  them.  Bidgwa^  r. 
Wharton,  40 

 A.  filed  a  bill  against  C.  aO^fing  an  agree- 
ment in  1846,  between  them  for  woi^ng  the  T. 
mine,  in  which  C.  had  a  term  of  years,  subject 
to  payment  of  seven  ftiTiuftl  instabnenta  of  5001. 
each  ;  and  praying  an  account,  &c.  The  bill 
stated  that  the  mme  was  afterwards,  in  1847, 
demised  by  G.  to  E.  on  a  royalty,  and  that  A. 
had  paid  to  C.  monies  on  account  of  thdr  part- 
nership, and  on  one  occasion,  in  1849,  C.  had 
signed  a  receipt  as  follows — "  Received  from  A. 
260f.,  his  share  of  dividend  in  instalment  due  to 
Messn.  B.  [the  lessors]  for  the  T.  mine."  G. 
set  up  a  totally  different  agreement  from  that 
allured  by  the  pluntiff,  and  claimed  the  benefit 
of  tiie  Statute  of  Frauds.  The  subject  of  the 
agreement  vnu  held  to  be  vrithiu  the  meaning  of 
the  Statute  of  Frauds,  and  tin  x«odpt  not  inffi- 

'  ci^t  to  take  the  caaa  out  (tf  Oa  stafcote.  (kddiek 
v.Skidmore,  168 

 Part  perftomanoe.   See  Baron  and  Feme. 

Goodwill.   See  Partoen. 

Gbamt — A  grant  by  letters  patent  by  the  Crown  as 
lord  of  the  manor  of  E,  of  "  aU  those  ooal-minea 
found,  to  be  found,  within  the  commons, 
waate  srtnmds,  or  marahea  within  the  said  lord- 
■b^  of  E,"  fco.  irith  a  proviso  that  Oie  gnmt 
■hoold  be  construed  strictly  againat  the  Crown, 
and  more  abictfy  and  bcnefictaUy  for  the  grantees, 
vaa  held  to  pais  ooal  lyin^  under  tne  fore- 
shore of  the  estuary  of  the  nver  Dee,  between 
high  and  low-water  miirics,  and  framing  part  of 
the  manor  oi  B.  Attonug  QmenH  v.  Hanmer, 
«87 

Ihodhbired  Estates  Act.  See  Sals. 

Infobxation.   See  Costs. 

Injdmctioh— Uptm  an  affidavit  for  an  iiymiction 
to  reabrain  pnceediiwB  at  law,  an  aflBdAvH  <d 
merits  must  be  made  the  pbintiB^  though  he 
has  no  personal  knowledge  of  the  bets  stated  in 
the  bill.  An  affidavit  by  the  solicitor,  who  had 
investigated  the  caseL  is  not  suffioient.  Molim 
T.Ae^Mf,  810 

—  See  Nnisanoea  Bemoval  Aot.  Vestiy. 

iHSDRAiroB— A  pdi^  of 
proviso  that  in  case  the  assured  should  commit 
suicide  the  policy  riionld  be  oanoelled  by  the 


return  of  the  premiums,  except  the  policy  should 
have  been  legally  assigned.  It  was  held,  that 
the  policy  was  forfeited,  thou^  the  assured  com- 
mitted suicide  while  in  an  unsound  state  of  mind. 
Also,  that  a  deposit  of  the  pali<7  by  the  assured, 
as  a  seouri^  fw  monies  advanoed,  amounted  to 
A  legal  assignmoit  wiUiin  the  mnaniiig  of  the 
poBqy.  Dt^tut  t.  the  PtxtfuabrntU  Amir- 
tmeeOo,,  817 

  Construction  of  policy.    See  Debtor  and 

Gieditor.   And  see  Windug-up  Acts. 

IimBBBT,   See  L^FBcy. 

Intebplxabbb— A  bill  of  interpleader  stated  a  de- 
mise by  a  former  Earl  of  S.  to  plaintiff  of  certain 
lands  forming  part  of  an  estate  settled  by  act  of 
parliament  in  perpetoi^  upcm  the  Earldom  of 
S,  that  Earl  T.  daimed  the  rent  due  from  plain- 
tUT  as  hdr  to  the  Earidom  of  S,  and  other  de- 
fendants claimed  the  same  rent  under  a  <^sen- 
ta^in^  deed  executed  by  the  lost  Earl  of  S.  and 
his  will.  Plea,  by  defendants  all^;ed  to  chum 
as  deviseee,  that  the  premises  in  question  weve 
not  portion  of  the  estate  settled  by  the  act,  mm 
hdd  snffiflBent.  Jfnlor  t.  TaOM^  Idfi 

 See  Costs. 

iNTEBBOOATOBlBe— A  plaintiff  having  let  the  time 
go  by  for  filing  interrogatonee  does  not  by 
amending  his  bill  become  entitled  afterwards  to 
file  them  to  the  whole  InlL  The  jm>per  course 
is  to  ^ply  to  the  Court  for  ui  extension  of  tame. 
iJnmi     JZodbusnij  868 

Iktkstatb.   See  Administeation  by  the  Crown. 

Ihtbbthbrt.   See  Company.   Copyhold.  Costs. 

lasns  Dbvisatit  vbl  hon — Where  a  will  of  real 
and  personal  estate  was  executed  after  the  Wills 

Aot,  (7  Will.  4. 1 1  Yiot.  o.  26.)  and  was  esta- 
blished as  to  the  parsimalty  before  the  Jodidal 
Committee  of  the  Privy  C<nmcQ  in  proceedings 
in  which  the  heir-at-law  (but  not  as  such)  was  a 
parfy,  it  was  held,  the  heir  was  still  entitled  to  an 
woe  devimmt  vd  mm.   Staoey  v.  SpnUl^,  726 

JcDeUHT — a  saeorily  ttpcm  land.   See  TTRiny. 

JtJDOHKHT  Debt — ^A  decree  in  equity  reg^itavd 
under  1  ft  2  Vkt  c.  110.  doea  not  oautitots  m 
jodgmentdebb   Omnur  r.  Sriggt,  iSS 

JoBiBDionoir.    See  Ooiqrhold.  Sheriff.  School. 

Laitdlokd  awd  Tbhaht — TTpon  a  question  arising 
between  landlord  and  tenant  as  to  tmde  Szttves, 

the  Comrt  held,  that  buildinga  built  of  brick,  irith 
Inick  foundations  let  into  the  soil,  although 
erected  for  the  sole  purpose  of  trade,  could  not 
be  removed  by  the  tenant ;  although  machinery, 
en^nes,  vats  uid  utensils,  with  their  aooeesories, 
mi^t  be  xemored.    WkitAead  t.  Bauutt,  474 

 See  Tenant  for  life. 
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LiinM  Ouotaea  Cosbolidatioit  Aor  —  Land 
bekwging  to  A.  B.  waa  taken  hj  a  railway 

company,  under  Uie  compalaory  powen  of  thear 
act,  to  fonn  a  branch  line.  In  16S0  the 
scheme  was  abandoned.  The  oompany,  in  1867, 
brought  a  bill  into  parliament  to  enable  them  to 
make  another  line,  which  would  pass  over  the 
land  taken  from  A.  B.  A,  B.  filed  a  bill  chatg- 
ing  that  the  company  could  not  nee  for  any 
other  purpose  than  that  of  the  branch  line  the 
lands  which  had  been  taken  under  their  com- 
pulsory powers  to  enable  them  to  form  that  line, 
and  pnying  that  as  the  tnotect  had  been  aban- 
doned, Uie  company  nugnt  oe  ordered  to  reoon- 
vey  the  land  to  him  upon  payment  of  the  pre- 
sent value.  Te  this  InU  the  oompany  denmrred, 
for  want  of  equity,  and  the  demurrer  was  allow- 
ed hj  one  of  the  Vice  Chanoellors,  and  cm  ap- 
peaL  A  landowner  cannot,  under  the  127th 
and  1 26th  sections  of  the  Lands  Claoses  Con- 
e(didation  Act,  require  a  reoonveyaace  to  him  of 
the  hud  taken  tram  him  for  an  undertaking 
which  haa  been  abandoned,  before  the  ezpink- 
tion  of  the  ten  yean  limited  by  those  sections. 
By  "disposing  of  lauds  within  the  127th  and 
128th  sections,  the  transfer  of  them  to  other 
persons  is  ctmtemplated,  and  not  the  a[^ilkation 
of  them  to  a  different  purpose  from  that  for 
which  they  were  ongiaally  oUaiiiBd.  -iit^ 

Co.,  999,  478 

 A  nAway  oompany  tot^  lands  settled  to 

uses,  and  paid  purchase-money  into  Court 
under  the  I^nds  Qanses  CoDsoUdation  Act 
ifikO  Ybsb.  e.  18.)  Certain  hoons,  whidiwere 
settled  to  the  same  usee,  were  condemned  by  the 
Oomndsrionen  acting  under  the  Metrr^litan 
Buildings  Act  (18  &  19  Vict.  c.  122.  e.  7i.),  and 
the  houses  were  rebuilt  by  the  tenant  tat  life, 
moie  money  being  expended  than  the  money 
p&id  in  by  the  oompaoy.  A  petition  waa  pee- 
eented  by  the  tenant  faf  Hfe,  tinder  the  99A  sec- 
tion of  tiw  Lands  Clauses  Act,  for  paymeot  of 
the  money  paid  in,  in  part  payment  <x  the  ex- 
penses of  rebuilding;  aixl  on  appeal  ftvm  a  re- 
nsal  of  the  Master  of  the  BoUs  to  make  any 
ordo-,  it  was  hdA  that  the  case  came  within  the 
spirit  of  Ute  e9th  section,  and  the  Liwds  Justioee 
made  the  order.  2n  re  Davia'M  Bttate,  amd  m 
re  HuOtyibil  Palace  md  Wett-EndBaSLCo.,  71S 

IiKAin  FOB  Lim— A  lease  for  dvee  Hrea  oon- 
tained  a  ooTsnaat  that  in  case  the  losaocs  should, 
upon  deeeaae  of  either  «f  the  eertuw  que  vU 
(naming  them),  be  deorous  of  taking  a  renewed 
lease  for  another  life,  and  should  ncamnate  a 
pezeon  in  the  room  <A  the  deceased  cemm  que  vie, 
the  lesMT  cr  tin  person  entitlad  hi  nrcrnoii 
would  exeonte  a  fnrther  lease  for  the  life  of  the 
person  so  to  be  nominated,  and  the  Irres  of  such 
of  than,  the  original  catuit  que  vie,  as  shonld  be 
then  living,  and  of  the  sorviTors  and  surriror  of 
tbem,  at  and  under  the  same  yearly  rent  and 
with  and  BulMeot  to  such  and  the  same  covenants, 
provisoea  and  agreements,  "inohiditi^tUB  we- 
sent  corenant,"  as  were  theorem  oontamed.  This 
a  covflnamt  for  peipetaial  renewal,  nad  matt, 


muUtit  swrfgiwft*,  be  entitad  fislii  t^Osivm- 
aonta  for  the  time  being  on  ercry  fresh  naewiL 

Sore  T.  itwyes,  80 

 See  Devise. 

Lmaot — Testatrix  gave  to  her  sister  fer  Ufa  «nn- 
thing  she  died  possessed  of,  and  at  her  (kath 
riugavetoherbKriiMr  8.  P.  orfaiisbettsl,OOU. 
in  tite  4j.  per  cents.  B.  P.  died  in  the  lifelitDe 
of  the  testatrix.  It  was  held,  the  legacy  to  a  P. 
did  not  lapee,  but  took  effect  in  his  n«iie  by  nb- 
stitstioB.  A  substitutional  gift  to  the  ban 
of  a  legatee  -who  dies  in  testator's  lifiatime  guts 
to  the  next-of-ldn  of  the  deoeaMd  hMtsa^  md 
not  to  his  personal  r  oprwentatiTM.  AtsAf^ 
ter*«  Tnuf,  196 

 Tefitatrix  had  power,  under  her  brothar's 

wiQ,  to  appoint  real  and  pencmal  estate;  lit 
gftTe  the  real  eatate  to  fanstees  to  nise  1,0001. 
and  pay  tiw  amount  as  lagadei  to  Tirioot  Mr- 
sons,  and  nigaot  thereto  liv  S.  P.  wd  1^  hn. 
She  then  gave  Hrctal  l^aeiea,  payaUe'  ert  d 
her  own  penonal  eatato,  and  otlier  legaoes  pn- 
abk  out  ffl  an  nnapp(nnted  mcoety  ofber  ImuMn 
personal  estate,  uVer  the  decease  of  his  widow, 
and  she  directed  the  duty  on  all  the  fengoing 
kgadei  to  he  paid  oot  of  her  penooal  estate^ 
and  if  deSoient  for  ftOl  payment  eUier  flf  dnlr  er 
iMaoies,  such  d^denoy  was  to  be  made  good  oot 
ofihe  Bsid  real  estate  on  whicdi  she  chw^  tits 
same.  Bj  two  codicils  testatrix  left  other  kgs- 
dea,  and  directed  that  the  aums  bequeathed  aid 
sf  her  fandter's  estate  should  be  paid  witli  tba 
other  legades,  immediately  after  her  deoeasa  B 
was  hd^  that  the  legtam  given  by  the  ecAili 
wen  diarged  on  the  real  estate,  and  that  tka 
lagacus  payaUe  out  of  tiw  bvotber's  estste  «m 
not  qiedflo  but  damonstBalin.    WHUam  t. 

—  A  l^acy  givett  abeolotely  will  not  be  dlfeetd 

if  the  event  on  wludi  it  it  given  onr  does  ad 
strictly  h^jpen.  After  nasser  of  a  fife  eststs, 
gift  to  three  persons  equally,  "  or  in  ease  of  As 
death  of  each  or  dther  of  them,  to  be  diridad 
between  the  survivors  or  smvivar,  or  tkor 
representatives."  On  death  of  the  three  befen 
the  tenant  for  life,  their  l^al  personal  rejceso- 
tative  was  hdd  to  be  entitled  to  the  fond.  Pifi 

 Testatrix  gav«twolegac{eaand(firsotedthM 

to  be  paid  out  of  a  revendonary  interest  in  rioek 
to  whi<di  she  was  entitled.  It  was  hdd,  the  legs' 
des  were  payable  when  the  rerverdoo  fall  jds 
posaoesion,  and  that  interest  was  payaUe  tm 
tfaattims.   MeT.BeOmffitm,  B46 

 Testator,  after  settling  10,0001.  upon  ISb 

dau^ter  R,  bequeathed  to  her  1,0001.  cn  the  dty 
of  her  marriage  as  a  maniage  poiticm.  B- 
married  in  the  lifetime  testator,  who  witm 
quently  advanced  to  her  husband  800^  in  » 
tacM^  BDma.  The  advaieas  were  held  tft  n 
pro  temlo  in.  satMirtinn  of  the  legacy.  Aw 
V.  Gdodimm,  £74 
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—  The  nun  droanurtKOoe  thftt  tka  panoiuil 
wtete  of  •  toetator  not  apecifickllpr  bequeftthed 
Is  mare  than  aufficient  to  pay  all  his  debtir  fune- 
nl  and  testaioeataiy  ezpeiueB,  and  dischai^  all 
bis  liabilities,  even  with  the  added  fhot,  that  the 
property  qiedfioally  bequeathed  has  been,  in 
ocmaequeaoe,  by  the  executor  asngned  and  deli- 
vered to  the  Bpedfic  l^atee,  is  not  ■affi<uent  to 
disdiarge  the  ipedfiGuly  bequeathed  im>perty 
from  tlw  demands  <tf  the  onditon  of  the  tflstatw. 
Jkmeu  T.  Nieelton,  719 

 Tsststor  gnve  m  tarn  at  moBey  to  traiteea  to 

Sj  the  income  to  his  then  nnmMzied  daoghter 
r  life,  and  after  her  deoease  to  pmoit  her  hus- 
baad  to  receive  the  inocxne  for  his  life,  neverthe- 
less to  be  by  him  i^qtlied  for  the  muntenance, 
education  or  benefit  of  the  children  of  his  daugh- 
ter :  the  daughter  afterwards  manied,  and  her 
hnsbaad  SDhseauant^  todc.  the  benefit  of  the 
SuolTent  Act;  nil  wife  afterwards  died,  leaving 
her  hosbaud  and  two  children  surviving.  It  was 
held,  he  took  beueficially  a  life  interest  in  the 
l^aoy.   Bynev.  Blackburn,  788 

 Testator  bequeathed  all  the  personal  estate 

of  iriiidi  lie  would  die  poasMeedt  ezont  such 
share  as  he  should  become  entitled  to  in  the  pro- 
perty of  A.  B.  to  hiB  wife  absolutely,  and  he 
oeqneathed  all  hia  share  in  A.  B.'b  property  upon 
certain  tamts  mentioned  in  his  wilL  A.  B.'b 
estate,  whioh  consisted  of  two  separate  sums  of 
stock,  came  into  testator's  possession  after  the 
date  of  his  will,  and  were  transferred  Into  his 
name.  One  of  such  smns  ot  stock  remained 
tftawtiTig  in  his  name  at  his  dfiafth.  but  the  other 
■am  was  sold  out  by  him  and  i^ipliad  fiff  his 
own  porposes.  It  was  hold,  there  was  an  ademp- 
tion of  the  legacy  in  respect  of  the  stot^  sold 
ont,  it  having  been  mixed  wiA  tetiator's  pro- 
perty and  apen^  but  the  stodk  touuferred  to 
i^m  and  ctm^oing  to  stand  in  his  name  passed 
nnder  the  bequest.   Lee  v,  Lee,  624 

 Testator  gave  to  his  brother  absolutely  certain 

collieries,  and  all  debts  which  mi^t  be  due  to 
him  at  the  time  of  his  decease  in  respect  of  such 
oollieriee  and  works,  but  subject  to  the  payment 
of  all  debts  and  engagements  due  and  payable 
in  Ten>ect  of  or  otmnected  with  the  said  works. 
And  for  die  better  enabling  hie  lm>tber  to  carry 
on  the  oollieriee,  testate  bequeathed  to  him 
10,0002.  Shortly  befioe  his  decease  testator 
sold  all  his  property  in  the  coIHeriefl  to  his  bro- 
ther. It  was  held,  there  was  no  ademption  of 
the  legacy  of  10,0002.,  but  that  tfte  direction  as 
to  recaving  and  paying  debts  oonld  not  be  oanied 
into  eObct   Parsoni  t.  Coke,  82S 

 See  Devise.  WiH 

Lbwiihaot — An  ante-nuptial  son,  bom  in  Scot- 
land, ot  Scotch  parents,  who  waa  legitimatised 
■eootding  to  the  law  of  Scotland  by  the  sabee- 
qnsntmsniage  of  bis  parrati,  setUedin  England 
and  purchased  freehold  property.  The  son  died 
inteetate  and  mimairied,  leaving  his  &llier  sur- 
viving him.  It  waa  h^  that  the  bther  was 


inc^bla,  under  8  &  4  Will;  4.  e.  109,  of  inha- 
ritinfr  real  eatate  from  his  son,  although  that  ion 
was  legitimate  by  the  law  of  England  as  to 
hia  peraonal  etatui.  The  property,  therefore, 
seoheated  to  the  Crown,   In  re  Don't  Ettate,  98 

 In  June  1860,  a  widower  and  Ids  deceased 

wife's  fliatw,  both  English  sulyecta,  having  an 
En^sh  dotnicil,  intenmuried  during  a  tempcnrary 
residenoe  in  Denmoric,  and  afterwarda  had  iaane 
of  the  marriage.  The  Intimacy  of  the  children 
of  the  marriage  waa  qoestioDed  by  the  Crown  in 
a  Buit  QuBtitoted  after  the  death  of  both  pwents) 
fDrtheadministratioat^the&ther's  estate.  It  was 
held,  that  the  marriage  wae  null  and  Toid  by  5  ft  6 
WiU.  4.  c.  £4,  and  tite  chil^en,  therefore,  ille- 
gitimate,  although  by  the  law  of  Denmark  the 
marriage  of  a  widower  with  his  deoeaaed  wife's 
lister  ia  held  to  be  a  valid  marriage.  A  mar- 
riage valid  according  to  the  lex  hd  eoatractiU, 
but  violating,  inrespeot  of  their  personal  capacity 
to  contract  the  marriage,  the  lae  doitucUii  of  the 
contracting  parties,  held  invalid  by  the  law  of 
the  domicU.  Statute  5  &  6  Will  4.  c  54,  pro- 
hibiting the  intermarriage  of  a  widower  and  big 
deceased  wiis's  sister,  is  an  integral  part  of  the 
English  law  and  public  policy,  and  has,  theore- 
fore,  a  paramount  efilsct,  not  to  be  evaded  by 
having  reoourse  to  fore^  laws,  bat  HniHilg  npOB 
all  Engliah  subjects,  in  whatever  country  tttey 
may  be.   BnxA     Broot,  401 

  See  Settiement. 

LsTTKBS  Patint.   See  Grant, 

LiKN — A  firm  of  aoliciton  were  emplcnred  in  May 
186S  by  trustees  to  sell  some  copyhold  estate*. 
Hie  purchaaer  also  employed  them  to  complete 
the  purchase.  They  had  money  of  bis  in  th^ 
hands,  man  tiian  siiffioiaiit  to  pay  the  purchase- 
money,  and  the  purchaser  directed  the  solieitora 
to  apply  it  and  pay  the  purohase-numey.  Tba 
purchaser  was  let  into  possession  in  October 
1863.  In  December  following  the  vendors  exe- 
cuted a  deed  of  covenant  to  surrender  the  estates 
purchased,  and  they  aigned  the  receipt  for  the 
purchase-money  indorsed  thereon :  the  titie-deeds 
were  retained  by  the  solicitors,  who  deposited 
them  in  a  box  oontMuiug  other  titie-deeds  and 
documents  of  the  purchaser.  The  steward  of 
the  manor  was  one  of  the  firm  of  solieitora,  and 
in  June  1854  he  admitted  the  purchase  to  the 
land  purohssed.  The  purchase-money  was  not 
actually  pud  by  the  sobcitors  as  directed  by  the 
purchaser,  but  they  settled  aocoonts  with  the 
vendors,  the  trustees,  uid  gave  them  credit  foe 
the  purchase-money  as  reoaved  by  than,  and 
after  allowing  costs  and  chmces,  there  was  a 
balance  due  to  the  trustees.  Four-fifths  of  this 
balance  were  pud  to  four  of  the  five  oettuu  que 
trvtt  entitled  to  the  proceeds  of  the  sale.  The 
solieitora  retained  the  other  one-fifth  in  their 
hands,  and  upon  the  remaining  eeittd  que  tmet 
requiring  payment  of  his  sharia,  the  soUcdtoKS 
stated  that  the  purchaaer  bad  not  paid  the  pur- 
chase-monc^,  and  that  they  bad  retained  tiie 
deeds  wbkdi  the  tmstoos  required  tbem  to  bold 
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u  Monrity.  The  soliciton  did  not  pay  the  pur- 
dhan-money,  and,  in  Fefagmaiy  1866>  becaiM 
baoknipt.  Upon  a  bill  by  the  Tendon,  h  was 
held,  they  were  entitled  to  a  Ikn  upon  the  eaUto 
for  the  balance  of  the  paiduwe-mon^y  nmahung 
nupaid.    Wromt  v.  Dmuet,  6S6 

 fbroatlaj  on  another^ land.  SeeHortgage. 

 '  for  ■olicHor'a  coete.  Bee  Attamay  and  Soli- 
citor. Hwtgage. 

 for  unpaid  pnrohaao-moiMy.  SeeVeaukr  and 

Pnrchaeer. 

LmiTATiOHB,  St&tdtb  or — Sir  Q.  B,  the  tenant 
for  lifo  of  the  R.  eatete,  in  March  1814,  granted 
aU  redeemable  anmiities  charged  on  hie  lifia 
eitate.  ■  By  a  deed  (A  even  date  be  appointed  a 
receiver  of  Uie  rents  of  the  R.  estate,  and  directed 
that  the  six  annnitiee  should  be  paid  pari  pa$m. 
By  another  deed  of  even  date  he  cxtnveyed  his 
life  estate  to  a  tnistec^  apon  trust,  if  default 
Aoold  be  made  in  payment  of  die  lix  annuities^ 
to  Bell  the  estate  and  pay  the  annuities.  In 
Aognst  1S14  Ba  G.  B.  granted  three  annuities, 
and  by  deed  of  even  date  be  directed  the  reoedven 
and  the  trustee  to  pa^  tiie  whole  nine  annuities 
out  of  the  rents  pan  patm.  Notice  was  given 
to  the  reoeiven  and  tiustee,  and  the  latter  en- 
tend  into  possession  and  paid  the  annuities  and 
alao  the  interest  on  a  mortgage  (oharged  on  the 
estates,  and  which  had  been  aa^gnetf  by  St  G. 
B.  after  the  grant  of  the  three  annuities),  bat 
only  for  a  very  short  time,  after  which  the  renta 
were  only  sutBciait  for  payment  of  the  six  annui- 
ties. In  1840  6.  B,  l£e  tenant  in  taU  of  the  B. 
estate,  porchaeed  the  six  annaities,  and  having 
beoome  entitled  to  the  above-mentioned  mort- 
gage he  obtained  poaseasion  ot  the  eatate.  In 
1865,  forty  yean  after  the  last  payment  in  respeet 
of  the  three  annuities,  the  three  annnitanta  filed 
their  bill  forjan  account.  During  the  pendency 
of  another  suit,  relating  to  the  incumbranoee  on 
the  B.  estate,  the  intenat  of  some  of  these  an- 
ntdtants  was  purchased  1^  the  adidttv  of  one  of 
the  otiMT  partiee  to  that  suit,  who  covenanted  to 
indemnify  his  vendors  agahtst  past  and  future 
acta,  and  he  joined  as  a  pl^tiff  in  this  suit.  The 
Master  of  the  KoUs  decided  that  tiie  deed  of 
reonvetahip  and  trust  created  a  trust  for  the 
benefit  of  tbe  inoambnmoen;  that  the  [daintiA 
were  not  barred  hy  the  Statute  of  linutations; 
that  they  were  entitied  to  on  account;  that  the 
purchaser  of  the  mortgage  from  Sir  6.  B.  bad 
notice  of  the  trust;  that  after  his  death  the  inter- 
eat  on  the  mortgage  was  subject  to  the  payment 
of  the  annuities;  and  that  the  purchase  by  the 
soUoitor  was  nut  open  to  objeotitm  as  ohampertj. 
On  appeal,  it  was  held,  by  ImiA  Justice  Turner, 
affirming  the  decree  of  tiie  Ma8t(a>  of  the  Rolls 
(Lord  Justice  Knight  Bruce  doubting,  and  not 
aaaenting,)  first,  that  an  express  trust  under  the 
2fith  section  of  tbe  Statute  of  Limitations  {Ski 
Will.  4.  0.  27.)  was  croated  in  tiie  receivera  and 
tmstee,  and  that  that  aeatson  qqdies  to  the  case 
erf  one  eattd  que  tnut  ezolnding  another,  and 
that,  therefore,  tbe  plaintafls  were  not  barred  by 


the  iMata;  secondly,  Oat  bf  nam  ofte- 
express  trust  tbe  pUintifib'  claim  was  not  a  itale 

donand;  thirdly,  that  i^tbou^the  plmitiffii  had 
by  their  bill  offered  to  redeem  prior  ntcmn- 
branoes,  the  Court  would  not  htdd  them  to  that 
offer,  the  same  being  inequitable;  foorthlj,  fiat 
the  purchaaer  of  the  mortgage  bad  oDnstruetin 
notice  of  the  trust  £»■  the  annnitanti  I7  reeeiviiig 
interest  on  the  mortgage  from  tbe  tnutee;  fifthly, 
that  tiie  pordbase  uie  siJioiter  was  tree  fins 
ebamparty,  and  that  even  if  it  had  been  a  pat- 
ohaae  tetm  his  own  client  no  objecticn  on  that 
groond  could  be  maintained  by  a  third  party; 
and,  dxUify,  that  tiw  directi<m  at  the  aocooiti 
wai  ooRvet.   A^Al  t.  Bowger,  6S0 

Alter  »  decree  for  taking  accounto  in  an 
adndniatntion  mit,  one  of  sevoal executonmay 
insist  upon  the  tight  of  retainer  in  leqiect  of  a 
debt  due  more  thw  six  yean  before  tbe  te8tBtiH''i 
death,  notwithstandmg  tbe  Statute  «f  Limit- 
atiou.  Skanurn^  Rmid,  Si4 

 See  Winding-op  Acts. 

LCKACT — SeVOTal  persons  were  joint  tenants  in  ttil 
in  poseesrion  of  an  undivided  share  of  lands.  One 
of  them  was  a  lunatic.  A  auit  was  instatated 
for  partition,  in  which  the  lunatic,  by  the  com- 
mittee htt  estate,  was  a  deAndut  and 
upearad.  The  chief  dttk,  his  oottifieate, 
auotted  the  lands  in  aevenlty,  and  one  <rf  the 
Vice  ChanoeUcn,  at  the  hearing  npcm  further 
consideration,  decreed  partition  and  made  an 
order  in  the  suit,  and  also  under  the  Trortee 
Act,  1850,  (13  &  14  Vict.  c.  60.),  f<H-  tiie  pnr- 
pose  of  eSectoating  the  decree,  by  whidi  be  de- 
ofaured  the  lunatic  a  truatee  of  certain  beradita- 
manta.  Application  by  petitim  was  made  to 
the  Lords  Justioea  to  enable  tiie  cvder  <rf  the 
Vice  Chanodlor  to  be  carried  into  e&et^  and 
their  Lordships,  on  the  committee  stating  hii 
opinion  that  the  partition  would  be  fin-  tbe  benefit 
of  the  lunatic,  made  an  order,  entitled  in  the  nit 
in  tbe  lonaOT,  in  the  matter  of  the  Trustee  Ad* 
1850,  and  of  the  Lunacy  Regulation  Act  (16  ft  17 
Viet.  e.  70.)  directing  the  decree  to  be  carried 
into  efifoc^  and  that  the  committee  should  exe- 
cute a  oonveiyanee  of  the  land  vested  in  the 
hmatio.   Inre  JKoomar,  178 

 A.  B.  gave  all  his  real  and  peraonal  estate 

and  effects  of  what  nature  or  kind  soever,^  to 
C.  D,  upon  trust  to  pay  to  bia  wife  for  bar  fife, 
the  rents  of  his  real  estate  and  tbe  interest  oaall 
sums  due  to  him  <m  mwtgagea,  bond,  note  or 
other  securify,  and  after  her  death  to  get  in  all 
debts  owing  to  him  on  any  secotity,  and  psy  the 
same  over  to  other  persons.  C.  D.  died  intes- 
tate, leaving  £.  F,  his  eldeet  son  and  hdr^t-la*. 
a  person  of  unsound  mind  and  an  tn&nt.  It 
was  held,  that  the  legal  estate  in  the  mortgaged 
prc^wrty  passed  to  C.  D,  and  that  be  was  a 
trustee,  and  pemone  wwe  a[fKnnted  to  convey 
the  property  comprised  in  the  mortgages  to  the 
punmasras  thereof,  under  sections  3.  and  20.  of 
tbe  IVostee  Act,  1850.  It  ia  not  neeewiy  to 
reaortto  the  jnriadkstian  in  hnuu^  Ibr  aadi  an 
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order,  bat  it  raa-y  be  mads  in  thejnriidietion  in 
Chanoery.   In  re  ArvowmitV*  Irtuitt  and  1» 

re  Thompmm,  704 

Mabbiaok.   See  Legitimaqr.  SettleoDeat. 

MiTBOPOiJB  Local  MjurAomirT  Act— Under  » 
deed  for  th«  fouodatioa  of  ft  diarity,  the  rig^t  of 
electiDg  almspeople  wa«  Tested  "  in  the  mimster, 
oburohwardeiifl,  ovvneen  of  the  poor  and  socli 
of  the  pariebioners  u  abould  pay  taxations  to 
the  poor,  and  should  not  keep  inmatee  or  poor 
lodf^n."  It  was  held,  that  this  was  not  m 
"dnty,  power,  or  privily  relating  to  tha 
management  and  relief  of  the  poor,  or  the  admi- 
nietration  of  any  money  or  other  property  ^>pli- 
oable  to  the  relief  of  the  poor,"  within  the  meaa- 
ing  of  the  Srd  section  of  the  Metropolis  Local 
Management  Act,  10  U  20  Viob.  c.  120,  and 
tttat  m  xi^t  of  eleoting  abnapeopla  waa  not 
transHgrred  to  the  new  Teatcr  appointed  nndor 
tha*  not.  Attorney  Omend  v.  Drapen  Co.y 
643 

 SeeTeatiy. 

MllTK  AND  MiNiNoCouPANT— A  shareholder  in  a 
coat-book  mining  Qompanyfiled  his  biU^gainst  the 
managing  oomnuttea  and  against  a  creditor  of  tha 
onnpany,  to  natrain  an  action  at  law  brought 
ag^nst  1dm  by  the  creditor  at  the  instigation  of 
the  managing  committee,  lite  bill  also  asked 
for  an  account  as  to  the  amount  of  the  plaintiff's 
liability  to  the  company.  The  Court  granted  an 
iiganotitm  to  restrain  the  ao^n  tl^  creditor, 
bat  diamiased  the  Inll  aa  aaainat  the  managing 
oommitteet  m  the  ground  toat  aa  tlie  company 
waa  a  ismple  partnership,  fonned  umler  no  act  m 
pariiamemt,  it  waa  neceasary,  in  order  to  have  an 
aeoount,  that  all  the  members  should  be  made 
partieatotheUIL   StUey  v.  JfiatoK,  58 


•  —  In  mines  worked  on  the  ooet-book  ayatem 
then  ia  no  custom  to  forfUt  diana  for  non- 
payment of  calls,  without  special  stipulation. 
Assuming  sudi  a  custom  to  exist,  it  must  be 
atricUy  followed.    Olarke  v.  Bart,  615 

  See  Partam.    Specific  Performance. 

MoKTOAOZ — Father  and  son  entered  into  an  ar- 
rangement which  tiie  fitthw  contracted  to  sell 
to  hiB  BM)  three  diflbrent  eetatea,  all  irf  wldch  were 
anbjectto  mortgagee;  one  of  these  mortgages  being 
880^.,  which  waa  also  aecnred  by  a  judgment  con- 
feeaed  by  both  &ther  and  son.  Upon  sale  of  the 
estate  all  the  mortgagee  were  paid  off,  and  the  son 
mortgaged  the  purchased  jwi^erty  to  three  other 
persons  for  the  puipoaa  of  rainng  the  pnrehase- 
mooey.  There  was  a  farther  mortgage  by  the 
fether  of  other  property  not  included  in  the  sale, 
to  C,  oat  of  which  the  8802.  was  pud  off,  and  tiie 
judgment  wae  assigned  to  C.  by  the  mortgagee. 
Some  time  after  the  purchase  the  third  mort- 
gagee and  the  son  gave  six  months'  notice  to  the 
first  mortgi^ee  to  pay  off  the  mortgage.  Brfore 
the  ezpinboB  of  this  notioe  the  first  mortgage 
waa  assigned  to  C,  who  thai  (dained  prioi%  in 
Ksw  tJitRin,  XXVn.— lADBX,  Ckanc  4  Bamkr. 


respect  of  hia  judgment,  and  refosed  to  be  pMd 
(Sunless  the  880^  were  also  discharged;  and  he 
advertised  the  proper^  for  sale.  The  same  soli- 
citors were  employed  in  negotiating  the  whole 
transaction,  and  it  was  the  understanding  of  all 
partiaa  that  the  purcliaser's  three  mortgagees 
were  to  take  the  property  unaffboted  any  jwior 
incumbrance.  Upon  a  bill  filed  by  the  third 
mortgagee  and  the  son  to  resbain  the  sale  by  C, 
and  for  redemption  of  the  first  mor^agee,  it  was 
held,  thatC.  was  not  justified  in  clumingpriority 
for  his  judgment  orer  the  three  mortgagees,  and 
he  must  pay  the  plaintiff's  oosts.  I^tme  to  re- 
8b«in  the  sale  for  redemptioo.  Canaoek  t. 
Jaunoeg,  £7 

  Testator  gave  all  his  real  estates  to  three 

trusteee,  of  whcwa  his  brother  J.  G.  was  one, 
upon  trust,  amongst  other  things,  to  pay  to  each 
of  his  brothers  the  annual  value  of  1001.  during 
his  life,  or  until  he  should  take  the  benefit  of  any 
act  for  the  relief  of  insolvent  debtors,  or  bec<mie 
bai^rupt,  or  do  any  act  which,  but  for  that  oiKi- 
dition,  would  have  tha  efiect  of  giving  the  benefit 
of  his  annuity  to  any  other  penon,  and  in  the 
event  of  either  of  such  laat-mentioned  events 
hi^poiing,  then  his  annuity  should  from  thence- 
forth oeaae ;  and  upon  trust,  after  paying  certain 
odier  anmdtias,  for  the  ben^t  of  me  testatar's 
dstsrs,  to  pay  Ae  whole  of  the  surphn  rents  and 
profits  to  J.  C.  for  his  life,  with  ranaindets  in 
trust  for  the  children  of  J.  C,  and  in  default  of 
such  issue,  upon  trust  to  pay  the  same  tmto  and 
equally  between  such  of  testator's  brothcra  and 
ststeifl  as  might  be  then  living,  and  the  survivow 
and  survivor  of  them  daring  their  respective 
lives,  but  sulgect  to  the  same  reatriotiona  ra- 
Bpeoting  bankruptey  and  insolvency  and  against 
diniation  as  thereinbefore  contained  with  refer- 
ence to  the  annuities.  This  will  not  having  been 
discovered  for  several  years  alter  the  death  of 
teatatw,  another  will  was  acted  on  in  the  mean 
tame,  whereby  testator  had  jpven  all  his  real 
estates  equally  amongst  his  brothers  and  sisters; 
wad  acting  on  the  bdief  that  this  waa  the  laat 
will,  J.  C.  joined  some  of  hia  brothers  in  mort- 
gaging all  their  interest  in  testator's  estate.  It 
was  held,  that  the  whole  interest  given  by  the 
last  will  passed  by  the  mortage ;  and  that  the 
annuities  given  by  the  will  to  such  as  joined 
in  the  mortgage  ceased  upon  the  execution  of 
the  mortgage.  J.  C,  being  a  trustee  of  real 
estate  under  a  will,  and  being  abm  beneficially 
interested  in  the  same  estate  under  the  same  will, 
mortgaged  his  interest  and  delivered  the  title- 
deeds  to  the  mortgagee.  The  mor^;agee  after- 
wards handed  back  the  title-deeds  toJ.C,  who 
executed  other  nuntgages,  delivering  the  deeds 
to  the  Buboequent  mortgagees.  It  was  held, 
Qmi  the  first  mortgagee  had  not  loet  his  priority, 
the  deeds  having  been  [woperly  deJivwed  up  to 
J.  C.  aa  a  toustee.   Carter  v.  Carter,  74 

  If  a  person  taking  a  Iwal  mortgage  ohoosea 

to  leave  the  titie-deeds  mth  the  muteagnr,  not 
through  n^ligenoe  or  through  fraud,  di%  inten- 
tionwy,  to  enable  him  to  ruse  a  ckAnito  sum 
which  should  talra  preoedenoe,  the  mortgagee 
C 
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eumot  oompUln  If  instOKd  of  tho  d«6iiite  nun 
the  awrtgagw  nuM  ft  sum  of  much  luoer 
Hncnmt,  beoaiun  lie  pnti  it  in  Ida  power  to  mw 
maj  mm  he  pleweB.  SemNe— That  if  Uw 
xnekniog  of  a  tranuction  between  a  mortgagor 
and  mortgagee  is  that  the  mortgagee  should  have 
his  ncurity,  but  that  the  mortgagor  should  have 
tiie  title-deed«,  and  be  enabled  thefofrom  to  deal 
with  third  penons,  that  is  within  theprinoiple 
vt  the  Statata  of  Eliiabeth.  iWiy-itandb  t. 
Attmood,  181 

— — "  A  soHoitor  having  hj  miiropreaantatioii  pro- 
cured his  client  to  sign  a  deed  of  mortgage  of 
fieitain  ertatee,  which  the  latter  had  purcfaaaed 
\n  auction,  afterwards  assigned  the  mortgage  so 
oUafaied  to  another  client  to  eecnre  a  anm  of 
mm^  advanoed,  the  asngoee  taking  the  miga- 
ment  witboat  notice  of  the  fraud,  but  withoat  the 
oonoorrenoe  of  or  (xnomunication  with  the  mort- 
gagor. The  solicitor  sabsequentl;  absconded, 
and  was  declared  bankrupt.  Hie  Court,  on  bill 
filed  by  the  mMtgagor,  and  supported  by  his 
own  personal  evidence  atHj  of  the  parttonlars  of 
the  fraud  by  which  hie  signatore  to  the  deedbad 
been  obtuned,  directed  l£e  deed  to  be  deiEvered 
up  to  be  cancelled,  the  defendant — the  snaiEnro 
of  the  mortgage  —  having  declined  to  cross- 
examine  the  plaintiff,  and  the  collateral  f&cts 
bearing  on  the  case  tending  to  corroborate  rather 
than  impeach  tiie  plaintiff's  evidence.  Vorltjf 
Choice  and  Cooie  v.  VorUy,  1S6 

'  An  institution  was  mewporated  by  royal 
charter  and  deed  of  settlement,  authorizing  the 
council  or  managing  body  to  hold  lands,  tene- 
ments or  hereditaments,  and  to  sell,  grant, 
demise,  exchange  and  dispose  of  the  same;  but 
no  sal^  mortgage,  incumbrance,  or  other  dispo- 
sition tKf  any  snoh  lands,  tenements  or  heiedtt»- 
ments  to  be  made  noept  with  the  amrobation 
and  concnrrence  of  a  general  meeting  of  the  pro- 
prietors of  the  said  cwporation.  At  a  general 
meeting  of  the  proprietors  the  council  were 
authorued  to  mortgage  the  property  of  tiio  cor- 
poration  for  26,00(S.  It  was  held,  the  council 
had  no  power  to  grant  a  mortoage  with  a  power 
of  sale.   Clarix  t.  the  Royal  Panopticon,  207 

—  By  indenture,  dated  the  27th  of  October 
1861,  J.  R.  oonvmred  freeholds  to  andtotheuae 
of  W.  T.  B.  and  C.  A.  M,  their  heirs  and  aasigna 
for  ever,  by  way  of  mortgage,  for  securing  the 
repayment  of  3,u00f.  and  interest,  and  the  said 
indenture  etrntidned  a  power  to  the  mortgagees, 
after  six  months*  notice,  to  sell  the  mortg^lged 
premises,  and  to  hold  the  monies  arising  thereby 
upon  the  trusts  therein  mentioned  for  better 
securing  the  repajrment  the  mortgaged  monies. 
J.  K.  died  on  the  1st  of  April  1866,  having 
devised  and  bequeathed  aU  his  n»l  Mid  petaoniu 
property  for  the  benefit,  as  to  the  zeal  estate,  of 
his  wife  feu-  life;  and,  after  her  decease,  upon 
trust,  as  to  both  the  real  imd  personal  estate,  for 
the  benefit  of  his  twelve  nephews  and  nieces. 
The  mortgi^^eee,  on  the  18th  of  October  ISfid,  in 
conformity  with  the  terms  of  the  power,  gave 
noto  of  thdr  intention  to  •zercue  the  power  of 


sale  at  the  ex|Nratum  of  mx  months,  if  tbor^M 
woe  not  previoosly  paid.  On  the  lOtti  of  D«. 
oerober  1867,  the  mortgagees,  inslesd  tf  selliu 
onder  tibe  power  pursuant  to  their  notice  ^ra 
their  bill  against  the  widow  of  the  mortgigDr 
and  his  devisees  in  trust,  praying  an  account  of 
the  mortgage  debt,  and  that  the  mortgsged  pre- 
mises might  be  sold  under  the  direction  of  Ae 
Court,  and  the  snm  found  due  to  the  pluntilb 
iia  respeot  of  Oeir  mortgage  debt  paid  cot  <rf'tk 
pvooeedfl  of  tiie  sale,  together  with  the  coete  of 
suit;  and  it  was  deoteed  aooonUnriy.  Aiass  t. 
Sady,  868 

  If  judgment  creditors,  not  partieB  to  a  suit, 

ne^ect  or  refuse,  when  served  with  notice,  to 
come  m  under  a  decree  for  the  sale  of  a  mort- 
gaged estate,  they  may  be  brought  befbte  the 
Court  by  flupplemrattal  bill.  In  their  afaseae^ 
a  good  title  may  be  made  to  a  ptuckaaer. 
Kni^  V.  Poeode,  297 

 An  attorney  has  no  Ken  for  hie  ooets 

real  estate  recovered  for  a  client.  An  orda  to 
tax  costs,  and  a  Master's  aUoeatvr  thereon,  csn- 
not  be  registered  as  jodgmente  imder  the  1  3 
Viot  o.  110;  bat  the  nde  abaolnto  tar  payment 
of  what  has  been  found  doe  on  the  Martec'i 
allocatur  may  be  so  registered.  Where  sod  s 
rule  has  beeoi  registered,  it  takes  priori^  over 
all  mortgages  andporchaaes  of  adatesnbaeqwait 
to  the  r^istraticni,  and  within  five  years  from 
the  date  (A  re^slxatira,  and  wilt  retsin  nxh 
priority  over  Uion,  thoa^  not  le-ngiatend 
within  five  years,  ODdar  2  ft  8  Vict.  c.  11.  But 
any  mortgage  or  pundiase  oooorring  between  the 
end  of  the  five  years  and  the  re-registiatioii,  win 
have  priority  over  it.  A  mortgage  to  aeenre 
fotore  advanoeewill  not  t^fmJua  as  a  security 
oostasabieqaent^  ineoned.  Skaw  v.  Jtfinfa^  U( 

 In  Novemberl8I7  a  married  woman  niffired 

a  reoovoy  oi  real  estate  belonging  to  her,  tlte 
uses  being  declared  to  be  as  the  hnsband  sod 
wifis  ehonid  jointly  appoint,  widi  remunder  to 
husband  for  Ufe,  remaindegr  to  wife  for  li&,  sad 
an  nUimato  rooaaindw  to  the  wife  in  fee.  Two 
days  afterwards  the  hnsband  and  wife  jaintlj 
appointed  to  A.  and  B.  upon  such  trusts  as  the 
husband  should  appcdnt,  and  in  default  npoo 
trusts  similar  to  the  usee  before  mentioned.  la 
March  1818  the  husband  appointed,  and  A.  and 
B.  conveyed  tiie  estate  to  C,  nptm  tnst  to  teS 
and  to  pay  a  sum  advanced  to  the  husband,  sad 
to  pay  the  remdue  to  the  huband.  Ids  exeentei^ 
•dminisbatoni  or  aasigns,  and  to  cosvej  tl» 
unsold  estate  to  the  hnsband,  his  ban  or  smgni, 
oa-  as  he  or  they  should  direct.  It  was  bdd, 
that  1^  deeds  of  1817  and  1818  could  not  b« 
rqptrded  aa  me  transaction;  and  that  the  deed 
of  181S  was  not  merdy  a  mcttMpige^  but  diat  the 
ulterior  uses  of  the  deed  of  1817  were  conqdeldy 
charged  thereby.   HeoOur  t.  </NeiUy  51S 

— —  A  father  purchased  a  piece  of  land,  and  took 
an  agreement  that  the  vmdors  would  convey  it 
to  him.  He  afterwards  boih  a  granaiy,  wd 
aUowsd  Us  Hiia  to  oocnpy  tiM  pmndsai  fbr  tbnr 
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bn^Den.  They  sappUed  goods  to  thor  &tlier  to 
the  ftmoont  ezpe&ded  br  him  in  bailding  iite 
maaty,  and  mj  matsd  otlMr  biiildiii^  on  tha 
and  qf  perter  nlos.  Th«  bther,  pending  ^mm 
trauMtctunu,  became  mirety  for  hia  Bona  to  certain 
baaken  for  10,0002.  The  Bona  afterwarda  bui^ 
reptitioiulTobtained  poeaeanon  of  the  agreeineut; 
and  oae  of  them  lepreaentii^  that  hia  &ther  had 
given  the  land  to  them,  signed  hia  fiither'a  name 
(m  the  blank  leaf  of  die  apeement,  amd  dapoiitad 
H  wHh  dM  idaintiA,  who  wen  bankera,  to  aeonrs 
their  oaah  credit.  The  acnta  afterwards  became 
bankrupt;  the  son  depoaiting  the  agreement  vaa, 
upon  several  indiotmenta,  oonvioted  of  Gxrgary; 
and  the  &ther  waa  required  to  dbt  the  lO.OOU. 
for  whioh  he  waa  aniety.  Upon  tull  \^  plaintifia, 
to  obtain  the  benefit  «  the  dqiont  nuule  with 
them,  it  waa  hdd«  the  aona  hadalienontiieland 
to  the  value  of  tba  gooda  supplied  to  the  bther, 
and  the  money  expended  by  them  in  bnildinff; 
that  the  deposit  of  the  agreement,  though  mack 
under  fidne  representationa,  was  ^ood  to  the  ex- 
tent of  that  lien;  thai  the  plaintim  had  no  notice 
of  the  &tharBintareat;  that  the  fMher,  aa  against 
the  plaintiflh,  waa  not  entitled  to  nj  aet-off  in 
respect  of  hia  subeequant  liability  aa  aorety;  and 
•  decree  was  made  to  fiweeloee  the  seoarity  in 
&vour  of  tha  plaintifib  as  against  the  aooa,  with 
GoetB,  and  as  againat  the  fittbor,  without  ooata. 
Unify  Banking  Auociation  v.  £ing,  685 

 W.  fi,  m  1832,  mortgi^^  an  estate  to 

three  penona,  tmateea  of  an  insurance  oom- 
pany,  as  a  security  for  1,7002.  and  interest,  and 
in  April  1866  he  joined  as  surely  with  W.  N, 
in  a  mortgage,  liy  which  he  aaaigned  a  policy  of 
aasuzanoe  on  hia  own  life  to  trustees  of  tiie  same 
<iak>a  to  aaenxe  3,0001.  andinterest.  W.B.kn0W 
that  both  advanoes  were  made  by  the  inaoranoe 
company,  though  it  did  not  appear  upon  the 
deeds.  In  May  1841  W.  B.  mor^aged  the 
equity  of  redemption  of  the  property  in  the  deed 
of  1832,  and  in  1847  he  further  charged  it  in 
favour  of  S.  and  £.  for  securing  in  2,6682. 
and  interest.  No  notice  was  given  to  the  com- 
pany. W.  R.  became  bankrupt  in  July  1857, 
owing  on  the  seouiitiea  of  1841  and  1847  1,1602. 
The  estates  were  sold,  and  the  produce  of  that 
of  1832  was  more  than  enough  topay  the  1,7002. 
and  interest,  but  th*t  ctf  1866  was  not  enough  to 
pay  the  2,0002.  and  interest,  or  not  sufficient 
to  pay  all  the  money  lent.  It  waa  held,  tiiat 
inasmuch  as  the  mortgagees  named  in  the  deeds 
of  1832  and  1866  were,  though  diflerent  peEaons, 
teostees  for  tile  aame  company,  that  fact  was 
immaterial,  and  that  the  company  were  entitied 
to  be  paid  the  deficiency  on  the  1856  nuatgage 
out  of  the  surplus  arising  from  the  1832  mort- 
gage, in  preference  to  the  mortgages  of  1841  and 
1847,  and  to  the  aangnees  of  W,  B.  Tai$dl  v. 
Smitk,  m 

 A  tenant  in  tail  in  ranuunder  expectant  upon 

a  prior  eatoto  tail  to<^  a  transfer  to  himself  of 
a  mortgage  term  affecting  the  estate.  He  after- 
wards became  tenant  in  tail  in  possessioii,  and 
after  remaining  in  possession  five  years  died,  a 
bachelor  and  mtaatate^  without  uving  baizMl 


the  entail,  and  without  having  indicated  any  in- 
tentitm  aa  to  whetiier  the  clurge  should  merge 
or  not.  Upon  a  bill  by  his  administratOT  against 
the  remaindttman,  tlie  diarge  waa  held  to  be* 
snbdsting  charge.   HorUm  v.  SmiA,  778 

 A  mortgagee  of  freeholds,  with  power  of  sale, 

and  by  deposit  of  deeds  of  leasehold  premiaee, 
having  £uled  ^ter  repeated  trials  to  sell  under 
his  power,  filed  hia  Ull  for  foroolosnre,  or  for  » 
sale  of  the  mwtgaged  ^stsfvi^,  against  the  exe- 
cutors and  devueea  in  trust  of  the  mortgaged 
premises;  under  the  will  of  the  morteagor.  The 
plaintiff  also  went  in  and  proved  his  debt  in 
another  suit,  which  had  been  institoted  for  the 
general  administration  of  the  mortngor'a  estate. 
The  fond,  realised  nnder  a  decree  tor  sale  made 
in  the  su^  was  hwuffiment  to  pay  the  mcatgage 
debt.  It  was  held,  nevertheless,  that  the  defen- 
dants were  entitled,  as  well  as  the  pliuntiff,  to 
their  costs  out  of  th«  fond.  Maarae  v.  Mertant 
777 

  A  mortgagee  filed  a  bill  for  ndemptitai 

against  a  mortgagee  in  posseeeioa,  and  the  usual 
decree  for  aooounts  was  directed,  but  no  direc- 
tion as  to  annual  reata.  After  the  decree  annual 
reats  were  directed  under  the  above-mentioned 
section  and  order,  but,  upon  appeal,  the  decision 
waa  revetaed.  Bule  as  to  the  directing  of  annual 
restaagunst  a  mortgagee  in  poHsanon.  Hfeiaan 
T.  BooHl,  782 

 to  tiustoos.   See  Yeodw  and  Pnrahaier. 

 by  husband  and  wife.  See  Baron  and  Feme. 

See  Fricritiy.   Froduction  of  Sooomenta. 

MoRTHAiV — ^The  general  law  of  the  conntiy  is  not 
altered  or  controuled  by  partial  l^islation  made 
witiiout  any  special  reference  made  to  it.  Thus, 
an  act,  the  13  b.  14  Vict,  c  94,  passed  in  general 
toims,  for  a  special  olfject,  without  refnmoe  to 
the  Itotanain  Act  (9  Qeo.  2.  e.  will  not 
enaUe  a  aodety  to  take  »  legacy,  even  out  of 
pure  peo-sonalty,  yrhaa  ite  purpose  ia  the  purchase 
of  iawnporeal  hereditaments  to  be  applied  ita 
charUabu  pnipoBSB.  DaOm  v.  Maimen,  199, 
828 

 Validity  of  devise  of  beholds  to  trastees  for 

time  being  of  a  public  libzary,  to  hold  to  them 
and  their  successors  for  ever  for  the  use,  beoafl^ 
mainteoanoe  and  support  of  the  said  Ubraiy. 

Carti£  V.  Long,  689 

 SeeChazifiy. 

IfciSAHoxs  Rehotai  Aot— The  Board  of  Wo^ 
of  the  W.  District  passed  a  resolution  that  no 
privies  or  oeespools  should  be  allowed  in  that 
district,  and  on  the  27th  of  January  1657  served 
a  notice  on  the  ownw  of  cottages,  requiring  him, 
within  fourteen  days,  to  convert  privies  into 
wator-oloeets,  and  threatening  compulsory  i>ro. 
oeedings  in  case  of  Decreet.  In  June  following 
fhej  served  »  MMod  JtoHoa,  idddi,  like  the 
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former,  was  entiiled  in  the  HstropoHi  Looal 
Mjuugement  Act  (18  &  19  Vict.  c.  120.),  and  in 
the  KuinnoH  Bemoval  and  Kaeani  Invention 
Act  (18  fe  19  Viet.  o.  121.).  atating  HuX  as 
the  ibnnar  notice  had  not  been  attended  to, 
Huj  ahoold,  within  Heven  days,  enter  and  en- 
fctfoe  the  [mTisiouB  of  those  acta  against  the 
owner.  On  the  7tfa  of  November,  they  entered 
and  commenoed  the  works,  whereupon  tiie  owner 
filed  ft  Ull  tor  an  iigancti«i,  wfaicli  one  of  the 
Vioe  Chanodlon  granted.  It  waa  held  (afflnn- 
mg  that  dedaion),  that  the  Board  had  exceeded 
its  powera  in  eoming  to  the  reaolation ;  that 
tinder  the  Nuiaanoea  K^noral  Act  they  had  no 
auUiority  to  enter  unleea  a  previous  order  of 
JootioeB  of  the  Peace  had  been  diaobend ;  and 
that  the  juriadiction  of  the  Ooort  of  ChaiMwty 
to  interfere  by  injunction  was  not  ousted  by  tms- 
Slltfa  section  of  the  Metropolia  Local  Uaaage- 
ment  Act^^ving  an  appeal  to  the  Hetnqxditan 
Board  of  i^rks.  A  Board  of  Work*,  flmpow< 
ered  as  above,  ie  bound  to  exercise  its  authority 
with  r^ard  to  the  circumstancee  of  each  par- 
ticolar  oaa^  aaA  it  is  their  bounden  dn^  to  hasp 
Btoicdy  within  thor  powers,  and  nci  to  be 
guided  by  any  fitncied  viewa  of  the  epizit  of  the 
act  TVnibZer  v.  the  Soard  qf  Worb  far  Ifte 
Wandiworlh  I>ulriet,  342 

Pabtiib.  See  Companj.  Mine  and  Hining 
Compeny. 

Partitirb — A.  &  B.  worked  mines  in  paitnenhip. 
Hie  lease  of  the  mines  oxpiied  in  1845,  and  they 
continued  to  work  thtnn  ae  tenants  ftcm  year  to 
year.  In  November  1857  A.  died,  and  B.  con- 
tinued to  woik  the  min«e  only  suffidently  to  keep 
them  going.  At  Lady-day  1851,  B.  obtained  a 
new  lease  of  the  greater  part  of  the  mines,  upon 
certain  terms.  On  the  24th  of  November  1851, 
E,  who  churned  an  iutaest  under  A.'b  will,  filed 
a  bill  against  C.  (A.'s  executrix)  and  B.  for  the 
administration  of  A.'fl  eetato,  and  that  the  nune 
might  be  worked  under  the  direction  of  the  Court. 
Answeis  were  put  in,  but  nothing  further  was 
done  in  the  suit.  B.  continued  to  work  the  mine 
until  December  185S,  when  he  died  intestate, 
and  0.  took  out  letters  of  admiiuBtration.  •On 
the  lit  of  June  1854  E.  sold  his  intweet  under 
A.'s  will  to  X,  who  on  the  17th  of  the  same 
month,  instituted  a  suit  to  establish  an  interest 
on  behalf  of  A.'s  eetato  in  the  mine  after  A.'s 
death.  It  was  held,  that  the  interest  of  A.  in 
the  ndne  did  not  oeaae  on  bis  deMih,  bnt  mm 
Btill  oontinuing.   Cfanunto  t.  Ball,  849 

'  Upon  decease  of  a  partner  in  trade,  the 

firm  was  indebted  to  him  for  money  ad- 
vanced. The  businees  was  continued  by  surviv- 
ing partner,  who,  with  OKiuey  of  the  firan,  made 
additions  to  Hba  stock  in  bade.  It  was  held,  ae 
the  executors  of  the  deceased  partners  had  per- 
mitted the  continuance  of  the  business,  they  had 
no  hen  upon  the  subseqnently-acqnired  stock  in 
trade  for  money  advanced  to  the  firm  by  their 
testator.   Paj/tt  y.  Sonlijf,  689 

 F,  H.  ft  B.  oitried  an  the  bnalnesB  of  solici- 


tors in  partnerdiip.  A.  was  aflarwaiih  adnitttd 
as  apartner,  and  in  1838  F.  retired;  heicserad 
to  hunself  Uie  right  of  introdnoiBg  T.  as  a  part- 
ner in  the  firm.   In  1846,  H,  B.  ft  A  catered 
into  new  articles  of  partnership,  the  tenn  of 
which  was  extended  to  1 853,  and  articlfli  wen 
inserted  for  the  valuation  and  purcbsse  of  the 
share  of  any  retiring  or  deceased  partner  during 
the  term ;  theee  artictes  were  made  sutnect  to 
the  ri^t  reeorred  by  F.  of  inftrodneingT.  Is 
1848  H.  (Bed,  and  hu  widow  was  pud  the  nlu 
of  his  share.   In  1849  F.  introduced  T.  as  a 
partner.    A  memorandum  was  then  dnwn  up, 
widioat  reference  to  the  artacles  of  184ft,  de- 
claring that  from  September  1S50  T.  eboold  have 
one-fifth  of  the  profits  until  September  liSS, 
from  whidi  data  he  vae  to  take  an  equal  riuia 
in  the  paitnenhip  profits;  the  pactaHidup  to 
otrntanoe  fisr  twyeara  fron  the  1st  of  September 
1850.    A  clause  was  afterwards  added,  that  in 
the  emat  of  the  death  or  retiranent  of  dttier  ef 
the  senitn-  partnen  before  the  let  of  S^itaaber 
185S,  hie  two-fifths  should   be  divided  into 
thirde,  two-thirds  to  be  taken  by  the  snrrinsg 
aenior  partner,  and  ooe-third  b^  T.   A,  in  ooo- 
nexion  with  his  s^patore  to  tins  memorandem, 
wroto  that  it  was  not  to  annul  or  prejudice  the 
articles  of  1846.    In  Augmt  1853,  A.  signified 
his  intention  of  retiring  from  tiie  bosinesB,  and 
he  olumed  the  value  of  his  share  of  the  partso^ 
ship  and  of  the  goodwilL   Upon  a  biD  filed 
A.  to  have  the  value  <^  his  ahwe  in  the  bntinoi 
and  the  goodwill  thereof  ascerti^ned,  it 
held,  that  A,        his  notice  had  dissolved  the 
partnership;  tiiat  the  two  days  intervening  be- 
tween the  notice  and  the  detennination  of  the 
'    partnership  under  the  articles  of  1846,  oonld 
give  no  marketable  value  to  the  goodwill  is  the 
buonees,  and  that  A.  was  only  oititled  to  the 
mrofita  during  the  continuance  of  tiie  partnenMp. 
Where  a  trade  is  establiidted  m  a  particular  pb^ 
the  goodwill  of  tliat  trade  means  nothii^  mm* 
than  the  sum  of  money  which  any  person  vould 
be  willing  to  give  for  the  chance  of  being  able 
to  keep  w  tode  onuwoted  with  the  idaoe  when 
it  has  bean  eanied  on.   Gktodwill  is  sonwlldK 
distinct  from  the  profits  of  a  businees,  attboo^ 
in  determining  its  value,  the  [wofits  are  neoes* 
sarily  taken  into  account,  and  it  is  osnally  ertir 
mated  at  so  many  yean'  pnichasa  wpaa  tia 
amount  of  those  pn^ts.    Tne  tenn  "goodwill' 
seems  wholly  inapplioable  to  the  buBiueeB  of  a 
scdicitor,  wluch  has  no  local  but  » 

entirely  personal,  depending  tqran  the  trmt  sad 
confidence  whidi  penoas  may  repose  in  his  in- 
tegrity and  ability  to  oondoot  their  kgal  aftin- 
AuMm  T.  £ogs,  243,  714 

'■  —  See  Mine  and  MinTng  Conqmiy. 

PiVBlOHB.   Bee  Asajgnrnwit. 

PEfiTios  OF  Right — Where  upon  an  appBcati* 
to  confirm  an  inquisition  upon  a  p^ition  of  rigbt, 
the  Crown  required  time  to  make  answer  thereto, 
the  Court  dedined,  upon  extoading  the  tame,  to 
iwechide  the  AttornOT  General  from  demninBg- 
J^parte  Vem  Framitwt,  368 
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FxiUinirci^TTimeoessary  Avenoonii.  Sea  Intar^ 
pIoMler.   And  see  Waste. 

PoRnoNB — By  ft  vdnntaiT  wttleiiMnt  a  ftther 

oovenwated  with  trusteea  that  his  hein,  executon, 
or  adminiBtraton  should,  within  aix  calendar 
montiiB  after  his  death,  pay  to  them  lO.OOOf.  if 
he  shonld  di«  in  the  lifetime  of  his  onij  daugh- 
ter, C.  H.  T,  who  waa  then  an  infitnt  and  un- 
married ;  and  he  changed  hia  nal  ertalee  with 
the  same.  The  tnuta  were  dedared  to  be  for 
inresbnent  and  payment  of  the  interest  to  G. 
H.  T.  for  life,  with  ultcaiior  trusts  for  her  chil- 
dren ;  if  none  attained  twenty-one,  to  hold  the 
money  as  part  of  the  settlor's  personal  estate. 
The  settlor  borrowed  money  on  mortgage  of  his 
mtleetafaa,  and  out  of  the  money  paid  the  tn»- 
teea  of  the  MMlement  the  10,OOM.,  and  they 
executed  a  rriease.  The  tnuteei  lent  part  of 
the  10,000!.  to  the  settlor  on  a  mortgage  of  his 
real  estate ;  the  remainder  tb^  lent  upon  mort- 
gage to  other  persons.  The  settlor,  by  his  will, 
gave  his  personal  estate  to  hia  wife,  and  his  real 
estate  to  trustees  in  trust  fyt  iaa  wife  for  life, 
with  Buccesaire  life  estates  to  other  persons,  and 
an  ultimate  remainder  over.  He  died  leaving 
his  wife  and  daughter  surviving,  and  the  latter 
died  an  in&nt  and  without  having  been  manied. 
It  was  held,  the  whole  10,000/.  was  paiwaial 
estate.    Twicer  v.  Lomridge,  781 

 See  Sale. 

Pom  Obit  BoffO.   See  Debtor  and  Creditor. 

Pownt  OF  Appoimth  BNT — Sy  marriage  settlement 
leasehold  premises  were  assigned,  upon  trust  for 
the  wife  for  life,  with  remainder  as  the  husband 
diould  appoint  genetally,  and  in  debult  of  ap. 
pomtment,  and  subject  thereto,  if  any,  for  next- 
of-kin  of  the  husband.  Hie  husband,  ^  win,  after 
oertain  specific  and  pecuniary  legadea  not  afibct- 
ing  the  property  comprised  in  the  settlement, 
gnve  all  other  his  estate,  property  and  e^cta, 
subject,  as  to  such  parts  uiei^of  as  were  com- 
prised in  the  setUemm^  to  the  settlement  and 
the  tmsts  thereby  declared,  and  whitdi  indenture 
he  therein  ratified  uid  oonfizmed  in  all  respects, 
to  his  wife  abB(dntd^.  This  was  held  to  ds  an 
executibn  of  the  power  of  appointment.  Hvt- 
ehina  v.  Osborne,  421 

  Where  a  donee  of  a  power  made  an  appmut- 

ment  in  &7onr  of  oigeots  of  the  power,  and  they, 
in  purauanoe  of  an  understanding  between  them, 
executed  a  declaration  of  trust  for  the  benefit  of 
themselves  and  of  other  persons  not  objects  of 
the  power,  such  appointments  were  not  support- 
ed.  BMeg  ▼.  Btdejf,  589 

 Testator  direotod  his  tmstse  "  to  divide  an 

estate  among  his,  the  testatcn's,  first  oousins,  aa 
hc^  in  his  discretion,  might  tiank  proper,  by  divid- 
iog  tiie  whole  equally  among  them,  or  between 
two  or  more,  or  giving  the  whole  to  any  one  for 
such  estates  and  interests,  and  subject  to  such 
c<mditi<ai8  and  limitationB,  as  he  should  think 
proper."   It  ms  held,  tiis  bnstee  had  a  power 


of  selection  only,  and  that  tf  he  appointedjjto 
more  than  me,  he  must  do  bo  equajly  among 
them.    Ward  v.  Ti/mU,  749 

  A  married  woman,  whose  husband  was  domi- 
ciled in  England,  had  power,  by  any  wridug 
under  her  hand,  or  by  her  .last  will,  to  appoint, 
as  if  she  were  sole  and  unmarried,  a  sum  of 
8,226/.  12t.  1(2.  She  resided  in  Paris,  apart  from 
her  husband,  for  many  years  before  her  death 
without  there  having  been  any  legal  separation 
or  divorce.  She  disposed  of  the  ^nd  by  three 
several  papers,  signed  by  her.  They  were  all 
unattested.  It  was  held,  that  as  the  wife  of  a 
dumicUed  Englishman,  eho  could  not  obtain  a 
fbreign  domknl,  and  that  the  papers,  though 
▼alidas  a  will  in  France,  were  mvalid  in  Eng- 
land. Also,  that  the  contemplated  appointment 
by  win  deinived  the  documents  of  any  force  aa 
a  writing  under  her  hand,  and  that  there  had 
been  no  vaHd  execution  of  the  power.  In  re 
JkH^a  SMUmatt,  761 

 A  married  woman  having  a  power  of  appoint- 
ment over  trust  funds,  and  being  also  entitied  to 
considerable  sums  of  money,  consisting  partly  of 
cash  at  the  bank  and  partly  of  money  held  hy 
the  bankers  on  deposit-notes,  ^ve,  by  her  vnUf 
certain  pecuniary  legacies,  which  idie  directed  to 
be  pud  out  of  any  monies  of  or  to  which  she 
might  be  possessed  or  entitled  at  the  time  of  her 
decease,  and  then  gave  all  the  residue  of  tiie 
monies  of  which  she  mi^it,  at  the  tame  of  her 
decease  be  abscdntdy  possessed  to  B.  and  K. 
^Molutely.    It  was  nela,  that  the  reuduary  be- 

rit  carried  not  only  the  cash  at  the  bank,  but 
the  money  hdd  on  d«>osit.   LaayduU  v. 

 B^  a  mairia^ssttlonent  power  was  given  to 

the  wife  to  appomt  owtain  real  propwty  at  any 
time  or  times  during  her  life,  by  any  deed  or  in< 
stnunent  in  writing,  with  or  without  power  of 
revocation,  to  be  sealed  and  delivered  in  the 
presence  of  and  attested  by  two  or  more  wit 
nesses.  The  wife  executed  the  power,  by  will, 
dated  befbre  the  Wills  Act,  and  expressed  in  the 
attestation  clause  to  be  signed,  sealed,  pubUsbed 
and  declared,  and  also  sea&d  and  delivered  in  the 
I«eseuoe  of,  and  attested  by,  three  witnesses.  It 
was  held,  the  power  was  well  executed.  The 
will  was  thirty  years  old  from  the  date  of  execu- 
tion, and  came  from  the  custody  of  tiie  person 
in  whose  hirvm  it  was  executed.  lUs  was  held 
sufficient  evidence  of  the  feet  at  due  execution. 
Orange  v.  Pidiford,  808 

  See  Mortgage. 

FowxB  or  Salk  —  An  implied  power  of  sale, 
ariring  from  a  direction  to  p^  debts,  will  not 
enable  the  Court  to  direct  the  sale  of  an  estate 
if  it  cannot  make  a  decree  fur  foreclosure.  Such 
a  decree  can  only  be  made  in  a  creditors*  suit. 
An  executrix  directed  to  pay  debts  cannot  be 
considered  to  represent  third  parties  within  the 
meaning  of  the  16  16  VkA.  c  86.  Moiton  v. 
AsMMin^  US 
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 SeeHurlgiga. 

Peactioi — IKBDuaring  *  UU  fer  mnt  of  ynmaa- 
turn.   £aker  v.  M'SuUm,  67 

' — -  On  the  4th  of  Juno  1857  A.  wu  ordered  to 
pay  cortMiL  sums  of  numej  within  ei^t  dayi 
after  chief  clerk's  oartifioate.  Hm  oottifioatB 
WH  madfl^  and  was  dated  the  8th  of  Angost 
fallowing.  The  certificate  w&a  not  ap|VOTed 
until  after  the  long  vacation,  and  was  not  Berred 
on  A.  until  November.  A.  refused  to  pay  on 
account  of  tiiia  irregularity.  A  notice  of  motion 
was  senred  on  him  to  obtsln  an  order  for  him  to 

Sj.  Ha  did  not  aMiear,  and  on  the  lIHih  of 
OTOTxber,  on  affidavit  of  an  order  was 

made  for  him  to  pay  the  amount  mentioned  in 
the  oertificate,  "  on  or  before  the  let  of  Deoem- 
ber  next,  or  within  four  dayi  of  service  upon 
him  of  this  order."  The  order  was  not  served 
on  A.  or  his  solicitor,  and  was  not  passed  and 
ottered  until  the  8nd  of  Deeambar.  After  a 
mcmA^  delay  from  the  hst-named  day  a  mit  (tf 
jC.  fa.  voM  issued  for  each  sum  mentioned  in  the 
oertificate,  under  which  the  sheriff  levied  on  the 
goods  of  A,  who  on  the  17th  of  February  1868 
moved  to  set  aside  the  writs  and  to  have  the 
money  levied  repaid  to  him.  Vice  Cfaancdkv 
Stusrt  refused  to  make  ai^  cwdcr  other  than  that 
A.  should  pay  the  costs  of  the  sheriff  on  the 
motion.  It  was  held,  upon  appeal,  reversing 
that  dedsion,  that  order  <^  the  19th  of 
November  not  being  perfected  till  the  2nd  of 
December,  was  until  that  time  a  nullity,  and  A. 
had  no  oppwtamty  of  ouupiyiug  with  the  first 
part  of  it,  and  the  order  not  being  ewved  upm 
A.  the  period  limited  in  the  latter  [NHt  had  never 
arrived,  wherefore  the  writs  were  wholly  irregu- 
lar sad  void.  AdUiu  v.  Mim;  and  Vale  v. 
JBlitt,  486 

 Specaal  examiners.    See  'Witness.    And  see 

Ctnomissionen.  Sabstitnted  Serrioe.  Siqipls- 
mentalKlL 

Pbs-bhptiok — Tegtator  directed  his  truateee  to 
offer  his  real  estate  to  his  brother  .  for  2,500^; 
but  in  case  M.  should  not  be  living  at  the  time 
of  his  decesae,  or  should  not  within  one  calen- 
dar month  after  that  event  signify  to  the  trustees 
his  intention  to  take  the  estate  at  that  sum,  or 
should  not  at  the  ezjnration  of  two 
months  from  the  time  of  signifying  such  his  in- 
tention pay  the  said  sum  of  2,5001.  to  the  trua- 
teee,  tite  trustees  were  to  sell  the  estate.  M. 
ed  his  intention  to  accept  within  the  month 
testator's  death,  and  he  asked  for  an 
absteact  of  title.  Nothing  further  was  done 
until  aftor  the  esinration  of  the  two  months.  It 
was  held«  1^  one  of  the  Vice  Chanoellora,  and 
affirmed  on  appesl,  that  the  right  of  pre-en^ition 
was  gone.   Brooke     (Tomx^  228 

Pbssobiption.   See  Custom. 

Pbikcifal  a»d  Aoxnt — Spanish  bimd^  pMiing 
by  delivery,  were  left  by  defendant  with  hia 
■tockbroker,  to  obtain  nwney  for  him  on  theni. 


by  dspoait.  nte  fltookbrolw  harrowed  bmmj 
from  i^ainti^  also  a  member  of  the  Stock  Ex- 
change, and  deposited  a  put  of  the  bonds ;  this 
was  done  without  disoloeing,  as  is  the  eoston, 
the  name  of  the  primdpal.  On  others  of  the 
bonds  the  fltodibroker,  without  the  knowledge 
of  hia  priniHpal,  obtained  a  farther  aaatSmnij, 
wludihe  i^qiliiBd  to  hii  own  use.  Deftmlmlt 
afterwards,  gave  notioe  that  he  dwnld  sottle  Ui 
aooonnt,  ana  on  the  settling  day  he  soit  s  cbeqoe 
to  his  stookbrokw  for  the  princhial  Mtd  interat 
thai  remaining  due,  and  Hie  iitoci broker  xpp&ei 
this  money  to  redeon  the  bonds  deposited  to 
secure  the  money  he  had  ajqdied  to  his  own  im, 
and  a  part  of  tm  bonds  d^csted  to  secaie  ths 
loan  6Mun«d  tot  dafandant;  and  on  ddinr 
ii^  tlw  redeemed  bonds  to  defandant,  ttte  stock- 
brwer  informed  him  that  his  assets  were  not 
sufficient  to  redeem  the  other  bonds,  and  that  be 
had  postponed  the  further  settlemcmt  to  the 
following  settling  day.  The  stockbroker,  on  that 
day,  inflamed  drfendant  that  hia  aaaula  asie  iffll 
inaaffidoit.  It  waa  thai  annnged,  between  fte 
stockbroker  and  defendant,  that  the  atockbrabr 
should  give  his  cheque  to  plaintiff  for  the  smn 
due,  ana  that  defendant,  on  receiving  the  bood^ 
shonld  ^ve  him  his  cheque  for  a  sum  snffideBt 
to  eaaUe  tike  stuckbroker  to  meet  the  cheque  he 
was  to  sive  the  plsintiff.  Tba  bonds  wsn  oh- 
tsined  hj  the  stockbroker  on  his  orossed  cheqoe, 
and  debvered  to  defendant,  but  he  refused  to 
give  his  cheque  for  the  sum  required,  snd  the 
stockbroker's  crossed  cheque,  in  pasnng  tfiroa^ 
the  clearing-house,  was  diBh<Hioured.  In  a  aut 
instituted  for  a  re-dehvoy  of  the  bonds,  it  w 
bald  tikat  [daintiff  ma  not  dagaiamt  in  oauliiai 
when,  he  took  the  oroased  cheqoe,  and  thstbe 
was  not  bound  to  inquire  wfaeum  it  would  be 
honoured  before  delivering  the  bonds.  iJaa, 
that  defendant  had  induced  his  stockbnAo'  aiid 
agent  to  give  ttie  crossed  cheque  by  his  praniw 
to  supply  assets  to  meet  ity  and  that  the  boodi 
would  not  otherwise  have  been  obtained  Ui 
agent,  and  therefore  that  defendant  must  site 
pay  the  amount  dne  to  daintiff  withiatoies^iv 
give  up  the  bonds  to  mm.  MoeMa  t>  £t^ 
237 

— —  See  Account.    'Winding-np  Acta. 

Pbiobitt — ^A,  to  secure  a  loan,  deponted  with  & 
title^iaeda  rating  to  an  estate,  but  not  the  deed 
of  oouTqranoe  to  hSmsd^  and  rigned  a  nooo- 
randum  of  deporat,  whidi  reproseoted  that  these 
were  all  the  deeds.  A.  afterwards  depwted 
with  C,  who  had  no  notice  of  B.'s  claim,  the  con- 
Teyanoe  to  himself,  and  duplicates  of  some 
the  earlier  deeds,  and  also  signed  a  memoraiuliiis 
of  deposit  as  to  this  loan.  It  was  hdd,  B.  vas 
entitled  to  priori^.   Robertt  t.  Orofi,  230 

 A  ito(&  and  share  broker-  of  the  city  of 

London  gave  a  bcmd  to  the  oorp<»ati(Ki  for 
the  due  performance  of  bis  office ;  he  sppn>- 
priated  to  hia  own  use  large  sums  of  nuuiey 
intrusted  to  him  fiv  hivestment.  After  hii 
deoaaaa,  upcn  a  claim  ffiad  by  a  maple  oontzK^ 
«nditn,  it  was  held,  the  defraodad  ereditws  had 
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no  priority  Tirtae  of  ih«  bond;  and  tbat  the 
•mount  due  upon  looh  bond  wm  equitabla  MseU 
for  the  benefit  of  aH  the  onditMB.  NaiA  t. 
Bryaat,  748 

 See  Bankruptcy.   Company.  Mortgage^ 

P&iTiLKOKD  ComnnnoATnnr.  See  Prodnotiim  of 

Documentfl. 

PnoDUonoir  op  Docbmbhtb — Before  the  imttta- 
tioD  of  a  niit,  bnt  in  laqtecUtiai  that  prooeed- 
mgs  would  be  taken  agkinst  them,  the  defen- 
dimts,  acting  on  the  advioe  of  thmr  Bolicitor, 
em[doyed  an  agent  to  collect  evidence  at  a  great 
distance  from  this  country.  The  communica- 
tioDB  made  by  the  agent  were  held  to  be  pivi- 
lesed  from  production.  Protection  will  not  be 
wtthheld  from  oommunioatknu  made  in  mppn- 
hetmtoa  of  litigation,  on  the  groond  that  the 
pteciM  form  which  tiie  litigation  afterwards  aa- 
sumed  was  not  foreeeen.  An  affidant  in  sop- 
port  of  a  dum  to  aeal  up  certain  paasagea  In  a 
t>ook  not  being  sufficiently  explicit,  the  Court 
inspected  the  disputed  paaea^ee  in  order  to  deter- 
Qtar  right  to  protecrtion.  Zttfbiw  ▼.  the 
FatUand  IiUmdi  Co.,  26 

  In  a  suit  to  set  aside  a  mortage-deed,  as 

having  been  obtained  by  the  mortgagee  onder 
oircumstanoes  of  preesnre  and  surprise,  which 
allsged  droumstaDoea  were,  however,  dwied  by 
tlw  answer  of  the  moEtoBgee,  the  Conrt,  upon 
motion,  ordered  the  protmcticm  of  the  mortgage- 
deed,  it  appearing  that  the  mortgagee  was  a 
solicitor,  and  that  he  had  been  the  nuwtgagors* 
mly  profesnonal  adviser  in  the  tnnaaotiai  of 
the  mortgage.   i>iK>ii  r.  Pony,  S94 

- —  A  suit  was  commenced  by  Irill,  to  which  no 
interrogatories  were  filed  and  no  answer  re- 
qnhred.  Defendant  obtained  leave  to  file  a 
Tolnntary  answer,  and  moved,  before  puttii^  in 
■nch  answer,  that  plaintiff  might  be  ordered  to 
jmxluce  documents.  It  was  held,  that  as  no 
discovery  was  prayed  by  the  Ull  and  no  answw 
required,  the  defendant  was  entitled  to  the  order. 
BaU^  v.  Jhtnkeii^,  819 

PtTBLIC  Hkaiith — A  local  board  of  health  has  no 

power,  nnder  tbePublic  Health  Act,  1 1  1 2  Vict, 
c.  68,  to  enter  upon  land  without  the  oonaent  of 
the  owner  for  the  piirpose  of  making  reeervoirs 
and  deposit-beds  for  retaining  the  sewage ;  and 
the  Court  granted  an  ii^unctitHi  to  reetrsdn  such 
a  vroeeedfng.  5hMm  tkt  Jflqnr,  itflfor- 
WKk,  7Sg 

 See  Contraot  not  under  SeaL 

BioiiraB-— pending  litigation.   See  Waste. 

BsaiCTBAnoH.  Bee  Mortgage. 

RSFAns.   See  Tenant  for  lAh.  WHL 

Sale — 26,0001.,  part  of  the  prodnce  of  a  sale  under 
the  Incumbered  Estates  Act,  having  been  set 


ande  by  the  Commissioners,  and  inveated  in 
consols  to  satisfy  pcnti(ms  of  that  amount,  which 
were  payaUe  oat  of  the  estate  upcot  tiie  death  of 
the  tenant  for  life,  it  was  held,  that  the  tenant 
for  life  was  mtitled  aa  against  the  portimen  to 
the  dividends  in  the  mean  time.  TTedofgr 
Mominffbm,  160 

•  See  Auction.   Copyhold.   M<Htgage.  Ship 

and  Shipping.   Vendor  and  Purchaser. 

School — A  grammar  school  founded  and  endowed 
King  Edward  the  ffixth  is  essentially  a 
urch  of  Enghtnd  School,  founded  for  Church 
of  England  purposes,  and  members  of  the  Church 
of  England  alone  will  be  appointed  trustees. 
The  Court  is  bound  by  the  cbuter  of  foundation: 
it  has  no  power  to  expand,  curtail  or  diminish 
the  purpoBSB  at  the  lbundsti<m;  and  so  that  the 
■ehool  IS  preserved  in  its  int^ritr^,  it  will  not 
restrain  the  trustees  from  *n«Hng  rules  and  ordi- 
nances to  extend  tiie  genual  benefit  of  the 
foundation  to  persons  not  members  of  the  Chnreh 
of&i^aiid.   /s rw  (As  Ae^fM  CAoriUM,  881 

Sbcubitt  toe  Costs — Defendant  having  applied 
for  time  to  answer  plaintiff's  lull  is  not  thweby 
precluded  from  afterwards  moving  that  plaintiff 
may  give  security  for  costs,  if  subsequently  to 
the  application  he  disooven  fiw^  not  appearing 
upon  the  Jace  of  the  biU,  which  woidd  have 
entitied  him  to  make  the  milioatitm  before 
tsking  any  atep  in  the  cause.  Swam  v.  Smmb/, 
419 

 See  Mortgage. 

Sbrtiob.   See  Attadmtent.  Fzaotioe.  Snbstitnted 

Service. 

Set-oft — Bankers  assigned  tiie  securities  given  by 
a  OQstomer  indebted  to  them  without  giving  him 
notice.  The  bankers  afterwards  became  bank- 
rupt. In  a  suit  by  tiie  debtor,  against  the  as- 
signeea  of  the  securitiee,  it  was  held,  that  he  was 
entitled  to  set  off  the  monies  due  to  him  on  his 
running  account,  against  the  debts  due  from  him; 
and  that  the  assignees  bad  moely  the  rights  of 
the  assignoTB,  and  could  claim  no  advant^ra  be- 
yond what  the  bankers  were  entitled  to.  Qtwm- 
diA  V.  Geava,  SU 

Settled  Estates  Act.    See  Ccnnmissioners. 

SEm^BVT — By  a  marriage  settlement,  an  an- 
nnity  Mid  ptdioy  of  asaonnoe  were  asrigned  by 
the  husband  to  trustees,  upon  trust  for  nimseu 
and  bis  vifo  dnriiw  their  lives,  and  then  for  the 
benefit  of  the  children  of  the  marriage,  and  in 
deiault  of  children,  to  such  person  as  the  husband 
dioold  by  deed  or  will  appoint,  and  in  default 
at  appointment,  "  tmto  the  executors  or  adminis- 
traton  of  the  husband  to  aztd  for  their  own  use 
and  beneflt,"  It  was  Md,  that  the  ezeonttss 
took  the  property  as  part  of  Uie  hosband's  general 
assets.  The  husband,  by  his  wiD,  directed  the 
remainder  of  the  produce  ca  his  real  and  personal 
estate  to  be  plaoed  out  at  interest  and  the  divi- 
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dendi  and  prochKW  thcBvof  to  be  paid  to  bii  wife 
during  ber  life.  It  wm  hdd,  that  dw  wh 
wtitiod  to  have  all  the  property  of  the  tettator, 
including  tiie  rerernonary  intereat  is  the  an- 
nuity, treated  as  omvoted  at  the  time  td  teata- 
toi'a  death.   /oAihpii  v.  Sowtk,  305 

•  By  MtUement  made  on  the  marriage  of  B.  J. 

H.  with  8.  D.  it  waa  redted  tiiat,  upon  treaty 
for  the  marriage,  P.  M.  proposed  and  agreed  to 
iecuze,  in  manner  and  subject  as  thereinafter 
exjAwed,  to  S.  D,  after  the  decease  of  the  sui^ 
vivor  of  them,  the  eaid  P.  M.  and  R.  J.  M.  an 
annual  nun  or  yearly  rent-charge  for  her  jointore, 
to  be  iMoing  and  payable  out  of  manora  and 
other  hereditamoita,  tbonnafter  cbaiged  there- 
with, and  of  or  to  which  P.  M.  waa  aeiBed  or 
entitlad  in  fee  sim{de.  By  the  operative  part  of 
the  deed  P.  M,  in  consideration  of  intended 
marriage,  gave,  gnated,  bargained,  sold  and 
oonfinned  onto  S.  D.  and  her  assignB,  in  case 
the  marriage  should  take  effect  and  she  should 
aorvive  P.  M.  and  R.  j.  M,  an  annual  aum  or 
rent-charge  of  3001.  to  tw  charged  and  chaigeaUa 
upon  and  yearly  ismilng  and  payable  oat  of  all 
and  singular  the  manors  or  reputed  manors  of 
M,  N.  and  B,  and  also  all  that  mansion  house 
called  M.  in  the  same  county,  and  also  all  and 
singular  the  messuagea,  fcc,  in  the  several 
parishes  of  B,  &o.,  in  the  county  of  K,  of  or  to 
which  h^  the  said  P.  H.  or  any  peiwn  iu  trust 
for  him,  waa  or  wwe  aeiBed  or  entitled  for  an 
estate  of  inheritance  at  law  or  in  equity,  subject, 
as  to  such  of  t^e  hereditaments  as  were  chaj^;ed 
therewith,  to  a  mortgage  for  a  term  of  2,000 
years;  and  by  the  same  deed  P.  M.  cov^iauted, 
granted  and  agreed  with  S.  D.  that  so  often  as 
the  anmnty  uouU  be  unpaid  for  twan^-cnte 
daya  she  should  have  power,  subject  as  aforesaid, 
to  enter  and  distrun  upon  the  manora,  ka. 
charged  therewith;  and  for  further  securing  the 
annuity  P.  M,  granted,  bargained,  sold,  demised 
and  confirmed  to  the  trustees  the  manors,  kc. 
thereby  chaned  thM«with  for  a  term  of  100 
years.  P.  M.  and  H.  J.  M.  died,  leavit^  S.  D. 
■urviving.  It  having  bean  sabeequently  deter- 
mined  that  P.  M.  had  only  a  life  interest  in  the 
eatatea  charged  with  the  annuity,  it  was  held, 
tiiere  was  no  covenant  in  the  settlement  on  which 
S.  D.  or  the  trustees  could  Tnaintain  am  action; 
and  that  tiiere  being  no  covenant,  she  could  have 
no  apedal  or  separate  equi^  ^j^ainst  the  eatata 
of  P.  M.    Mmyperaiy  v.  Uonyptnny,  S68 

—  A  &ther,  on  the  marriage  of  his  son,  cove- 
nanted with  trustees  to  bequeath  one  fall 
fourth  part  of  all  his  real  and  personal  estate, 
after  payment  of  his  debts,  to  the  trustees  of  the 
settlraient)  who  were  to  sell  and  ooovert  the 
same  into  money  and  stand  poosooaed  of  the  pro- 
ceeds upon  ^e  trusts  of  the  setttemmt.  After 
the  fether's  death,  in  a  suit  to  administer  his 
estate,  it  was  held,  that  the  covenant  meant  a 
fourth  in  value  and  not  a  fourth  in  speida.  SM 
V.  CUaU,  674 

—  EBbot  of  covenant  to  aettle  after«cqui>ed 
property.   ToiBaamct  v.  Barrotcbg,  fi58 


 See  Foartkna.  V  ohmtwy  SetthounL 

SHCEirr — Upon  an  attachment  to  enforce  an  order 
made  for  paynwnt  of  1,228^.  7«.  Id.,  the  Utotf 
aireeted  ^e  prisoner,  but  subsequently  slimed 
him  to  go  at  large,  without  bail,  upon  his  pro- 
mise to  surrender  when  called  on.  Hoi  he 
neglected  to  do,  and,  without  having  been  re- 
captured, he  oommitted  suicide.  Upon  spplics- 
tion  against  the  sheriff  it  waa  held  an  csc^ 
had  been  permitted;  that  this  Court  had  jvia- 
diction  to  ascertain  the  damages  sustuned; 
that  6  &  6  Vict.  c.  98.  must  be  conndered  ss 
ocmtrooling  the  practice  of  this  Goart;  and  thst 
the  ahariff  a  UabOity  was  tho  aetual  kas,  and  not 
dw  ftill  mm  for  which  the  attachment  ianed. 
Moore  v.  Moore  and  In  re  Modey,  3S5 

Ship  ash  Shipfinq — The  Merchant  Shipping  Act, 
Fart  iz.,  Uttiita'ng  the  liability  of  ahipownen, 
appliea  only  to  British  ships,  excepting  when 
fondgn  ships  are  exproasly  named.    0^  v. 

Doh^,  600 

 On  the  20Ui  of  August  1857,  B,  the  senior 

partner  of  a  firm  of  Bristol  merchants  and  ship- 
ownera,  bdng  then  iu  London,  wrote  and  de- 
livered to  pUintiff  for  valuable  conaiderstioB 
a  delivery  order,  directing  D,  one  of  the  pHt- 
ners  of  B,  then  at  Bristol,  in  whose  name  tbe 
wharfege  bosineaB  (rf  B.'a  firm  at  Pistol  wh 
carried  on,  to  deliver  to  the  order  of  plaintiff 
"  fifty  tons  of  palm-oil  out  of  the  first  of  our 
ships  which  sfaaU  arrive,  whether  it  be  the  GU»- 
dg,  Arab,  Mary  Ann  B,  or  Ftcfory."  On  tha 
day  following,  Uie  Bristol  firm  suspended  pay- 
ment, and  thdr  aflUra  were  wound  up  unds  tw 
nreviuons  of  the  aimagoment  daoses  of  tlw 
Bankrupt  Act,  by  deed  of  aasicDment,  dated 
the  8th  of  Sei^ember  1867,  of  whicfa  the  drfea- 
dants  were  truateee.  The  deed  [nrorided  that 
no  creditor  having  a  specific  lien  or  securi^  for 
his  debt,  who  executed  the  deed  should  be  pre- 
judiced aa  to  his  aecuri^.  Notice  of  the  deUveiy 
mder  waa  given  to  the  defandanta  at  latest  cm 
tile  5th  of  SopttaAee.  Tba  fint  the  ^ 
named  in  the  ordw  whidi  came  to  port  airi*M 
at  Biielol  oa  the  23rd  of  October  1857,  hot  of 
her  cargo  onk  twenty-seven  tons  of  palm-<al 
remained  unaffected  by  contracts  for  salB)  entered 
into  by  B.  a  firm  before  the  date  of  the  d^veiy 
(Oder.  It  waa  Edd.  that  the  delivery  was  an 
aengnment  of  and  a  valid  security  upon 
tons  of  palm-oil,  the  first  that  should  airirc 
belonging  to  B.  &  Co.,  in  the  slups  named  IB 
the  oMer.     Reofner  v.  Harford,  708 

 Several  owncva  of  ship*  eatabUshed  an  aao- 

ciation  fbr  the  inamaDoe  of  ships.  The  assada- 
tion  and  inauranoee  were  each  confined  to  a  year, 
commencing  on  the  20th  of  February  at  nocti, 
and  ceasing  on  the  20th  of  February  fol^*^ 
at  noon,  in  each  year.  It  had  been  so  continued 
for  several  yeus.  Plaintiff  waa  tbe  owner  of 
16-«4ths  of  the  ship  The  Bogne,  and  he  insnnd 
his  intveat  in  the  aasociation  for  5001.  Hew 
faidebted  to  P,  the  owner  of  the  teaaaag 
48-«4thB,  in  the  aom  of  iSSi.  lOr.,  and  tbs 
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pUuntifr,  on  P.  nqtdrtng  other  seenrity  for  ih« 
debt  than  a  promiaBovy  note,  nude  an  absohite 
amignment  of  his  64-16thfl  to  P,  who,  tbough  he 
gave  no  written  undertaldng,  undenftood  that 
ue  ahareo  wero  to  be  re-transferred  to  plaintiff 
on  payment  of  the  debt.  Neither  phuntiff  nor 
P.  gave  any  aotsoe  of  this  tiansactioii  to  the 
anooiation.  On  the  27tli  of  January  1866  the 
ship  wa«  loet,  and  upon  a  bill  by  plaintiff  to 
obtain  payment  of  the  insoranoe,  it  was  held, 
the  claiiD  was  within  the  rules  of  the  association, 
that  he  waa  the  owner  of  the  ship;  that  notwith- 
standing the  assignment,  his  interert  and  Che 
insuranoe  oonfiniied;  that  lie  waa  Uabk  for  the 
debt  fliongfa'tlw  ship  wm  loet;  that  P.  never 
incnrred  a^  risk;  that  the  ship  waa  sailed  at 
the  plaintiff^B  risk,  and  that  he  waa  entitled  to 
Ae  inauntDce  mcoiey.    SvttAiiuon  y.  Wri^, 


SouoiTOB  AKD  CuoT.  8ae  AttociMy  and 
Client. 

Sracnro  PsRroiufAMoi— By  an  agreement  fai 
writing,  A.  agreed  to  demiae  to  B.  certain  pre- 
miaee  which  were  then  in  leaae  to  C,  and  B. 
undeitooV  to  procnre  a  snrrandw  of  the  eiiatang 
leaaa  from  C,  and  to  aooept  iSu  new  leaae.  C. 
havbg  aftarwarAa  refoaed  to  rorrender.  A.  filed 
a  UU  against  B.  for  apecifio  perfbnnaQce  with  » 
modification.  Upon  demurrer,  the  bill  waa  not 
■nstained.   Beeglon  v.  Shady,  156 

 An  agreemeift  to  lease  two  aeoma  of  coal, 

"  known  as  the  two-feet  coal  and  &e  three-feet 
coal,  lying  under  land  to  be  hereafter  defined,  in 
the  Bank-End  estate,"  ia  not  ao  IndefinHe  ac  to 
prevent  its  b«ng  enforced.  In  <h«  abseitoe  of 
fraud  or  miBrepreeentation,  thia  Court  will  decree 
the  BpeolGc  performance  of  a  speoulative  agree- 
ment, and  It  win  exercise  no  discreCon  upon  the 
probable  value  of  the  midertaking.  A  lessor  of 
nunes,  by  defiveting  the  draft  of  a  leaae  in 
aocordance  with  an  agreement  dated  in  1855, 
and  not  insisting  on  the  execution  of  the  lease 
nntil  1857,  after  the  ndnes  had  been  tried  and 
abandoned  aa  of  no  value,  does  not,  by  the  l^Me 
of  tame,  lose  his  right  to  require  nmcific  perform- 
ance of  the  afi^reement.  The  taking  poaaesBion 
of  the  mine,  however,  ia  not  an  aocwtance  of 
the  title.  Bagwoody.Coge, 

  An  agreement  to  bidld  a  henae  of  a  given 

value  and  according  to  a  plan  to  be  agreed  upon, 
cannot  le  carried  into  effect  in  fhe  Cotut  of 
Chancery,  wlien  neither  plan  nor  apedficationa 
hsvelwen  nnder  Che  etnundenrtion  of  £ha  parfiea. 
Braee  r.  TTrtnerf,  S72 

  A.  B.  agreed  to  tauefbr  to  C.  D.  oerb^ 

shares  in  a  railway  company,  upon  which  no 
deposit  or  other  sum  had  "been  paid,  and  C.  D. 
agreed  to  accept  the  same,  and  to  do  all  acts 
ueceeaary  to  relieve  A.'B.  fixHU  liability  in  respect 
oftbeshaies.  A.  B.  filed  a  Un  fbrapeoifiofier- 
fanamBo  of  the  agreement.  C.  D.  dmnncrad 
far  wact  af  equity;  and  it  waa  held,  nvenhiff 
the  dednni  of  the  Haiter  ttf  the  Bona,  who  W 
Kn-  SiaiiB^  XXTIL— I>Dix,  CKone.  A  Jkmtr. 


iJlowed  the  demurrer,  tbat  the  demurrer  must 

be  overruled.    Chetde  v.  Kaaoard,  784 

  An  agreement  for  letting  a  hrm  for  ten 

years,  though  vend  at  law,  under  8  ft  9  Vict, 
c.  106,  aa  a  lease,  waa  held  to  be  valid  as  an 
agreement,  and  spedfio  perf<nmance  of  it  waa 
decreed.  The  insertion  of  "  ko."  in  aome  of  the 
terms  of  the  agreement  did  not  produce  such 
uncertainty  aa  to  render  the  agreement  incapable 
«f  specific  performance,  where  the  property,  the 
rent,  and  the  other  material  points  in  the  lease 
were  aofficiently  deac|'tt»ed  and  aieertained. 
Parker  v.  TatvOl,  SIS 

• — —  Bee  Baton  and  Feme.  Company. 

Statutb — Conatroddon  of,  as  to  word  "holder," 
28 

 See  Metoopditan  Local  Managenunt  Act. 

Nidsauoea  Bcmoval  Aot. 

 ao  Car.  3.  e.  S,  SS 

  66  Geo.  8.  c.  60,  168 

 8&4Will.4.  0.  106,  98 

  lit  2 Vict.  0.  42,  23 

 ^bSVict-aSr,  286 

 19ft8O'Viot.c07.i.0,  64 

Stock  and  Stockbroexb — Where  stock,  which 
had  been  standing  in  the  names  of  two  persons, 
had  been  transferred  to  the  Commisnoners  for 
the  Bedutiti<m  of  the  Natinul  Debt,  in  oonse- 

S[nence  of  the  dividends  not  having  been  claimed 
or  ten  yeaia,  the  Court,  upon  ^itition  of  the 
administrator  of  the  survivor  of  the  two  persons 
to  have  the  stock  transferred  to  him,  directed  a 
reference  to  inquire  who  was  entitled  to  the 
■to(^   ZnreBMtm,  108 

 standing  m  jont  uamea.    See  Tananey  in 

Common.    Ana   see   Prindpd  and  Agisnt. 

Priori^. 

BnBSTiTCTKD  Skbtici— To  a  vendor's  "bill  to  m- 
force  a  lien  up<m  the  purchased  estates  in  respect 
of  nnpud  purchase-money,  by  means  of  a  sale 
<tf  those  estates,  oertain  judgment  credittna  ttf 
0ie  inacdvent  pnrohaaera  were  made  parties  in 
respect  of  their  intoresta  in  those  eetatea  aa  auoh 
creditors.  Two  of  these  judgment  cseditora 
being  out  of  the  jurisdiction,  aabstitoted  service 
of  a  printed  copy  of  the  bill  upon  thdr  reapeO' 
tive  attomies  in  the  actions  in  which  the  judg- 
ments bad  been  recovered  was  ordered  to  be  £0od 
serviiae  on  them  respectively,  sut^  attomies  being 
sffll  the  Attomiea  named  on  the  records  of  the 
judgments,  but  declining  rospectrvely,  for  want 
of  mstruotions,  to  accept  service  of  the  bin  for 
their  respective  clients.  Oovtmort  of  ihe  Oray- 
coai  Hospital  v.  Wettmimter  Improvemeat  Com- 
mmhnm,  250 

 An  Mder  for  anbstitated  aervioe  of  a  tra- 

TenSng  n<fte  wiU  be  drawn  np^  thoui^  It  is  not 
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■iMwntlut  thfl  de6nd«Dt  ia  witUn  the  JotiMttc- 

SuFPUKnrTAL  BlLL-^  nppbmaiital  bUl,  wHh 
the  origiiul  bQI  annexed  by  way  of  fk^hedule, 
paniitted  to  be  filed.  The  Gray-coat  Hoipital 
T.  tiU  TTciMttMler  /n^mMmaU  CbmmunDMr^  52 

 Sn  Mortgage. 

TzNAHOT  nr  CoimoH — Wlwre  itock  has  bean  par- 
diaaed  in  the  joint  namea  of  two,  ont  of  money 
rtandtag  to  their  joint  account  in  the  bank,  it  is 
not  neoeasarily  to  be  conndered  in  equity  as  held 
in  joint  tenancy,  but  the  origin  of  the  money 
nna  the  acts  and  intentioM  cf  the  parties 
bs  looked  to,  aad  »  oonelnsion  m  avoar  of  a 
tenancy  in  oammon  drawn  froan  the  dronm- 
itaiiMS.  Hub  distinction  taken  in  equity  be- 
tween a  pnnhase  by  two  advancing  etjn^  sharea 
of  porcbase-money  in  their  joint  names,  and  a 
mortgage  to  them  under  the  same  circumstances, 
tin  bit  being  oonsidcMd  to  create  a  joint  ten* 
anqy  and  the  other  a  tauoM^in  com  moo,  dis- 
i^iiaoved  of.   Jb&tMBH  t.  Pntlen,  895 

 Bee  WDL 

Tkkakt  roB  Lipa—An  agreemoit  for  letting  a 
farm  having  been  sanotwned  by  the  Court,  the 
tenant  fiir  fife  was  allowed  the  aqmiae  of  per- 
manent xepi^  dnie  to  tiis  house  and  buildings 

■  out  of  the  mm  of  stock  aettled  npcm  the  same 
trusts.   Maetuitt  v.  FUduriat,  272 

Tttli — Production  of.   See  Copyfaold. 

Tnu  DnoM.   See  Mtatgage. 

Teatibsino  Nots— See  Sobstitated  Servioe. 

Thubt  axd  Tecbtxk— Funds  ware  settled  f<H-  the 
benefit  of  the  survivor  of  husband  and  wife  fin- 
life,  and  after  the  death  of  the  survivor  to  be 
held  in  trust  few  all  or  one  of  the  children  or 
child  or  remoter  issue  of  the  marriage  as  husband 
and  wife  ahould  jointiy  aromnt,  tad  in  de&uH 
as  the  Burvivw  should  appinnt.  There  was  only 
one  child  of  the  mairiage,  a  son,  and  the  wife 
died  without  having  ezerdsed  the  joint  power. 
Two  months  after  the  son  came  of  age  the  father 
^>pointed  that  the  fbnd  should  be  paid  to  him 
after  his  own  decease.  Soon  after  tiiis  the  feUter 
and  son  applied  to  the  trustees  to  transfer  the 
funds  into  their  joint  names,  &tha*  had 
also,  during  the  minority  of  the  son,  apjdied  to 
the  trustees  to  traosfer  the  fergreater  put  of 
the  fund  into  his  sole  name.  l£e  trustees  laid 
a  case  before  counsel,  who  advised  that  if  certain 
re^uititions  were  oomiJied  with,  the  trustees 
safely  baasfar  without  suit.  The  remdsi- 
tloos  wm  complied  with,  but  (be  trosteea  renised 
to  transfer  without  the  protection  of  the  Court. 
The  &ther  and  son  filed  a  lull  to  compel  the 
transfer  to  them,  and  imyed  that  the  tmetees 
might  pay  the  ooeta.  One  of  the  Vice  Chan- 
oelhm  made  a  decree  for  the  tcansfer,  bntardered 
the&ther  and  eoa  to  pay  the  oosta  of  the  rait; 


and  upon  afpoal,  as  to  ooeta,  by  the  fetfaer  sad 
son,  it  was  hdd,  that  the  decree  was  oonect: 
Lord  Justice  Knjflht  ITriifin  dif  intiim  'Wkn 
there  are  transactions  between  father  sod  diiH, 
commencing  before  the  child  attune  twentj-one, 
and  continued  soon  after  that  time,  re^wdii^ 
the  property  of  the  child,  tmstees  of  the  fuitd, 
who  act  boiUljlde,  and  from  no  improper  moti re. 
are  entitled  to  have  evidence  of  their  cavtioD  sad 
vigilaDoe  preserved  by  auit  befen  th^  msike  a 
bansfar.    Kiafi  v.  King,  29 

—  Trustees  who  are  directed  to  sell  an  estate 
are  not  justified  in  raising  money  by  mottgags^ 
notwithstanding  a  discrebon  is  given  to  tbmn  to 
pos^MHie  the  sue.   Hewmna  v.  SoUmou,  157 

—  A  tmstee  will  be  allowed  his  costs  of  ptyiag 
money  into  court  under  the  IVustees'  ReHo  Aet 
where  there  is  a  case  of  bond  jide  resptnuituiity. 
He  is  not  bound  to  take  upon  himself  tin  liaU% 
of  deciding  between  adverse  -^■™"'**  An 
Btadmgton't  Tnut,  175 

 A  trustee  was  removed  by  decree  of  the 

Court  and  ordered  to  pay  the  bafauDS  of  the 
trust  fund  in  his  hands  to  the  new  trastaea 
pointed  by  such  decree;  bat  no  time  was  fixed 
by  the  decree  fcv  the  payment.  The  nttrisg 
trustee,  having  omitted  for  some  weeks  to  mike 
the  payment  ordered,  a  oorresp<HidcaiGe  toii 
place  betwera  bis  solicitor  and  the  oolicitois  of 
the  new  trustees,  who  in  their  last  letter  fixed  a 

^orJy  boTore  tSe  day  so  ^^^i^bankin  wUdi 
iiia  trust  balance  had  been  d^ioeited  by  the  n- 
tiring  trustee  &Qed.  It  was  bedd,  the  ietiiiii2 
tmstee  was  personally liaUe  to  makegood  the  fimd 
to  the  trust  estate.   LwJum  v.  Blvmddi,  179 

 A.  by  deed  aasignea  to  B.  timber  and  itoA 

m  trade  upon  trust  to  sell  all  and  s^Jy  tt" 
nuoiey  aifamg  from  the  sale  TOt  paying  the  «[• 
penses  of  jneparing  for,  making  and  conqdetiiiS 
such  sale  or  salee,  "including  the  usual  anc- 
tioneer's  ocnnmisaion,  and  otherwise  inddentil  to 
the  afetesud  trusts."  B.  was  an  anetimscr. 
Hid  had  been  employed  as  such  Inr  A.  It  «m 
held,  that  the  words  appeared  to  have  been  in- 
serted to  provide  for  B.  being  em{^yed  in  the 
sale,  andutatB.  was  entitled  todtargehisoom- 
miasion.   Dov^fiatv.  ArMiM,  S71 

 &8iUs— that  the  legal  estate  in  nwrtgi«Bd 

property  having  descended  to  the  bar  of  tiw 
mortgagee,  the  Coort  will  noty  iHuare  there  ii  M 
sale  or  transfer  proposed,  vest  tiie  estste  in  (he 
administrator  m  toe  mortgagee,  althoqf^  the 
adminisfaator  is  beneficially  interested  m  A> 
nuney  secured.   In  re  Hamtt,  SOS 

 Testator  gave  funds  to  trustees,  to  p^*h« 

inoome  to  his  wife,  or  otikerwise,  for  maintensDoe 
of  his  seven  children  till  the  youngest  sboun 
atttun  twenty-five,  if  a  son,  and  if  a  daa^tav 
till  that  age  or  marriage;  and  when  the  J'^^ff* 
should  attain  twenty-fiv^  to  divide  toe 
equally  amongst  the  ohiklren,  tite  share  of  the 
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dfto^iten  to  be  for  their  separata  nse.  Tho 
trnatees  fburyeare  after  testator'B  death  Bold  out 
the  trart  flmdi  and  inverted  the  proeeedi  in 
railway  ahana  (irtiioh  reenhed  in  gnat  loas). 
Bie  youngest  child  attained  twenty-flTe.  Upon 
a  bin  by  a  married  daughter  of  teatator  ohum- 
ing  her  original  Bbaie  of  the  trust  fiind,  it  waa 
hrid,  that  abe,  though  aware  of  the  Bale  of  the 
Inst  ftmds,  either  immediately  before  or  ahortly 
after  ibe  mmdbaae  of  the  railway  ahani^  had  not 
sanetionea  the  breach  of  trust ;  that  abe  was 
bound  to  aeaome  that  the  diact«taon  vested  in 
the  trustees  was  ptoperiy  ezercifled,  and  though 
afae  did  not  comphin  for  some  yean  afterwards, 
that  she  was  entitled  to  have  her  share  of  the 
stoc^  replaced,  aDowiiw  for  the  sums  paid  for 
nubinteuaaoe  beyond  those  whiob  would  have 
airiaan  from  the  dlvidanda  of  the  troat  atodc 
Dema  v.  f  oc^wn,  449 

  Where  a  sum  of  stock  was  standing  in  the 

names  of  four  trustees,  one  of  whom  was  residing 
a^soad,  it  waa  held,  tiiat  the  13  &  14  Vict  c.  SO. 
a.  22.  (the  Trustee  Act,  1850.)  empowered  the 
three  resident  trustees  to  uk  for  an  order  that 
the  dividends  of  the  stock  due,  and  accruing  due, 
in%hi  be  paid  to  tbem  without  any  authority 
ftum  the  fourth  trustee.  In  re  Pej/tmCt  SettU- 
mad,  476 

•  Where  the  laat  surviving  trustee  of  a  term  of 
yearn  died  In  1799,  and  it  appeared  that  there 
would  be  great  difficulty  and  expense  in  obtMn- 
ing  limited  administration,  the  Court  appointed 
»  new  trustee  under  15  16  Viot.  o.  65.  a.  9. 
Dwn»  V.  Caontar,  S77 

.  See  Administration  of  Estate.  Alien.  Charity. 

Xiunacy. 

UsOBT  —  niuntiff  advanced  money  in  1858  at 
vsurioua  interest,  upon  a  bill  of  exchange  at  nz 
months'  date,  secured  by  a  judgment.  Ihe  bill 
was  renewed  from  time  to  time  until  January 
1856.  The  biHTOwar  heouw  baDkmpt  in  De- 
camber  1866,  and  In  a  snH  instituted  ftnr  having 
it  declared  that  the  freehold  and  leasehold  pro- 
perty the  borrower  was  bound  by  the  judg- 
ment, and  ought  to  be  sold  in  order  to  sati^ 
the  .amount  due  to  the  plaintiff,  it  was  held, 
the  iu<^^ent  was  a  security  upon  land,  and 
oonld  not  be  enferoed  upcm  the  frediold  and 
leaaehold  pioper^  ;  bat  the  biB  waa  disndaaed, 
without  costs.    Band  v.  Bdi,  283 

VavDOS  AKD  Pdrohaser — A  purchaser  for  valu- 
able consideration  without  notioe,  getting  in  tlie 
l^[al  estate  for  a  trustee,  takes  it  su);gect  to  all 
those  trusts  upon  iHdcb  the  truatee  luld  it,  aad 
appearing  upon  the  fine  of  uutrument  under 
which  the  trustee  takes— Awwctt  v.  Carpmler 
obaerved  upon,   Onrter  t.  dormer,  74 

 Whether  a  vendor  who  aells  an  estate  in  con- 

sideration  of  an  annuity  has  w  has  not  a  lien 
on  tJw  i»operty  for  the  payment  <rf  the  ammlty, 
moat  d^Mid  upim  the  imeumBtanoeB  of  eaw 
particular  case.      Where  a  vendor  sold  lands 


in  connderation  of  an  annuity  for  three  Uvea,  to 
be  secured  bv  a  bond,  it  was  held  he  was  not 
mtitled  to  a  Ben  on  the  land  for  the  annni^  (a 
the  aneara.   Dwrn  v.  Qn^^&t,  148 

 Where  a  mor^;age  was  made  to  seeure  a 

sum  of  stock,  which  waa  for  the  purpose  sold  by 
trustees,  who  had  power  to  give  receipts  for 
monies  and  power  to  vary  securities,  the  mtxt- 
gage  was  held  not  to  be  Bu£B<nentIy  discharged 
on  payment  of  a  sum  of  money  to  the  tiusteea, 
the  mone^  not  i^ipeazing  to  have  ben  again 
invested  m  sto(^  or  upon  aeuiuily,  Pt&  v.  IH 
Wiabm,  230 

 In  a  suit  by  a  vendor  for  speoifia  per- 
formance of  a  omtnct  to  purchase  an  estate 
wMoh,  by  deed,  dated  in  1S41,  waa  Ihnited  to 
Che  nse  of  the  vendor  toe  lifo,  without  impeaoh- 
nunt  of  waste;  and  after  the  determination  of 
that  estate,  by  any  means  in  his  lifetime,  to  the 
use  of  a  trustee  and  his  heirs  during  the  life  of 
the  vendor,  in  trust,  neverthelees,  for  the  vendor 
and  hia  ai^gna ;  and  after  the  detenninatfon  of 
tiie  eatate  so  lindtad  to  the  trustee  and  hia  hein^ 
to  the  only  uee  and  behoof  of  the  vendor  and  his 
heirs  and  assigns  for  ever,  it  was  held,  upon 
objection  taken  by  the  defendant,  that  he  was 
entitled  to  a  conveyance  of  any  interest  which 
might  have  become  vested,  by  fonatnre  or  other- 
wiae^  iu  the  dower  tniatee,  CttOmr^  v.  Sat,  296 

 E.  D,  by  win,  i^ipi^ted  B.  S.  D.  and  T.  T. 

B.  trustees  and  executors  of  her  will,  and  she 
gave  to  them  and  the  survivor  2,0001.,  upon 
trust  to  inveat  it  and  pay  the  [voduoe  to  her 
daughter  for  Hfe,  with  remainder  to  her  children; 
and  in  defcutt  of  children,  or  deaoendants  of  n 
child  who  should  attain  a  vested  Intereet,  in 
trust  for  It.  S.  I>.  She  also  ^ve  her  reaiduaty 
real  and  personal  estate,  "subject  to  the  payment 
of  her  debts  and  l^ad,ea,''  to  R.  S.  t>.  abso- 
lutely. B.  S.  D.  died;  and  T.  T.  B,  by  a  deed 
which  recited  that  all  dd>ts  and  legadea  had 
been  paid,  oraiT^yed  the  teatatrix's  real  estate  to 
the  deviaeee  of  B.  a  D,  llieidaintiffparohaMd 
the  Rectory  of  J;  and  on  a  re-sale  the  conditions 
provided  "  that  from  any  cause  whatever  the 
purchase-money  was  not  paid  at  the  time  ap- 
pointed interest  should  be  payable,"  It  was 
objected,  that  tiiere  was  no  {woof  that  the  debts 
and  legaides  were  piud,  and  it  was  foond  that  the 
2,000J.  had  not  bean  dnfy  inveBted;  but  after 
gome  delay  and  expense,  the  objection  was  re- 
moved. I^MHi  the  vendor  chiming  intwest  upon 
the  purchaae-money,  it  was  held,  that  the  de- 
visees made  a  good  title  to  the  vmdor,  without 
proving  that  the  debts  and  l^adee  were  paid  aa 
stated  by  the  reoital  in  the  deed  omveynig  the 
ertate  to  thun,  and  that  a  purchaser  frnn  thean 
waa  not  bound  to  make  inquiries  Into  the  ^mj' 
ment.  Also,  that  tite  foot  of  |irovii^  the  pay- 
ment of  the  debts  and  legades  did  not  dispense 
with  the  conditions  of  sale;  but  that  the  vendor 
was  entitled  to  intwest  npra  the  balanoe  <^  the 
porebaae-money.   Starrg  t.  JFoM,  S88 

 WhfOM  n  pBrohaaer  voquifea  the  deed  of  eon* 
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▼eyanca  to  him  to  be  executed  the  vendor  in 
the  presence  ci,  and  to  be  attested  hj,  his  (the 
parduuNr's)  wlieitor,  that  reqnintitm  onglib  not 
to  be  reftued  imleH  there  are  "pecial  drcnm- 
staooea  justifying  the  refiuud.  The  poaeenon 
by  the  veitdw'e  eolicitor  of  the  executed  coorey* 
aoce,  with  the  ugoed  receipt  for  the  ooiuidera- 
tion  mouer  indoned,  i»  not  in  iteelf  an  authority 
to  the  BoUcitOT  to  receive  the  purchase  mcmey. 
Althoiqdi  »  pnrduMr  haa  not  a  right  in  erery 
case  tolnaitt  upon  the  veudM'behigpreeeBtvhen 
the  pnrdian-money  is  pud,  the  vendor  ii  not 
entitled  to  refuse  comphance  vith  a  request  of 
this  description  when  drcunutances  arise  which 
are  mifflckat  to  jiutify  it.  Fmcy  t.  CAopfw,  4S4 

 Vendor  of  an  estate  bad  granted  to  A.  B.  the 

ri^t  to  mak  eoab  under  the  property,  wUh  s 
proviso,  that  when  the  woAings  of  the  ooal  had 
finally  ceaaed,  th%  pita  shoold  be  SUed  up,  and 
the  Mid  restored  to  a  proper  state  of  cultivation. 
A.  B,  ceased  to  work  the  mines,  and  filled  in  the 

E'ts.  Upon  sale  of  the  estate  A.  B.  claimed  to 
I  entiUed  to  re-woik  the  ooal,  and  thepakchaser 
therefore  claimed  compensation.  TheCoort  con- 
aidered  that  there  bad  only  been  a  temporary 
oenation  to  woi^  the  coals,  and  bdd,  that  the 
pnrdUser  was  entitled  to  cempensation,  to  be 
ascertained  Wan  expert  a[f>oiiitedl^  the  Judge. 
Samtdm  t.  Hunt,  482 

 Plaintiff  ^orehased      aootion  a  bouse  aad 

premises,  which  weie  the  subject  ef  ene  leass; 
there  were  stables,  ke.  attached,  accesnble 
only  from  the  premises  purchased,  but  the  latter 
baa  been  built  upon  a  piece  of  land,  pcut  of  that 
oomprised  in  the  lease  upon  which  the  adjoining 
prrtTwiini  were  built:  these  were  also  Bold  at  the 
same  auction  to  a  different  person.  An  abstract 
was  delivBred  to  the  puxdiaser,  but  he  never  dis- 
covered that  the  stables  were  not  mduded  in 
it,  and  he  took  a  conv^ance  of  the  house  and 
premises  comprised  in  die  one  lease  only.  The 
stables,  as  bong  upon  the  land  in  the  second 
lessee  wore  asdgned  to  the  purchaser  of  the 
adj(Mniug  bouse.  Upon  bill  by  the  puxi^iaser  o£ 
the  first  house,  it  was  held,  that  ue  contract 
could  not  be  rescinded,  tbajt  the  aseigmnent  could 
not  be  recti&ed,  and  that  no  ground  existed  to 
ask  for  oompensation;  but  upon  wpeal,  relief 
was  decreed  agunst  the  purchaser  of  the  at^oin- 
ing  house,  and  the  bill  was  dismiassd  as  i^iinst 
the  vendor.   Leuty  v.  HUlat,  634 

m  A  vendor  has  duties  inseparable  from  that 

character  which  he  is  bound  to  perform,  and 
cannot  avoid  by  restrictive  conditions  of  sale. 
A  vendor  is  not  justified  in  rescinding  a  contract 
under  a  restiictive  condition  of  sale  reserving 
that  power,  when  he  has  not  answered  the  pur- 
chaser's requisitifnu,  or  nude  an  atten^it  to 
■nsmr  the  olgeetams  to  the  titla.  Onava 

—~  CowrtnutiTe  Kotioe.   See  LiMiitatiens,  Sta^ 
tnteo£ 

— -  See  Copyhold.   lien.  Pre-emption. 


Vkbtht — Defendants,  in  exerdseof 
them  by  s.  76-  of  the  Metropolis  Locsl  MmgC' 
nwnt  Act,  18  ft  1»  VioL  e.       tmti  (In^ 
with  a  notice  reqidring  bbn,  fat  the  oonstnetin 
of  the  drainage  to  certain  houses  then  lraildhi{[ 
by  him  in  their  district,  to  use  fdpes  of  stonewin 
of  the  beet  quality.    The  phuntiff  proposed  to 
use  pipes  of  Ayleefnd  manufacture  ss  ocnuog 
within  the  desonptiMi  of  sUmewace  uoitiaiwd 
inthenotioe.  To  this  defendants  ol^eetsd,  vlw 
required  |apes  of  I^mbeth  msasbetm^  or 
manufacture  gjipilfti-  to  that  of  I^mbeth,  to  bs 
used ;  and  they  refused,  unless  this  woe  cmo- 
plied  with,  to  make  am  opeaiing  into  the  Buin 
sewer  for  plaintiff's  dnunage.  Plaintiff  thempra 
made  the  opening  himself,  and  complrttd  \m 
A^nmgm  }jj  DusiiB  <tf  Aylssfiad  pqMS.  Thi 
evideuceaf  soientifie  men  as  totheooiqiatBtin 
merits  of  the  two  manufsctoree  being  eonfficting, 
it  was  held  that  the  act  gave  the  vestry  the  right 
to  determine  which  of  Uie  two  mateniJi  ihtKilil 
be  used;  and  the  Court  therefiire  lefiued  s 
motion  by  ^aintiff  for  a  perpetual  izyunctioii  to 
lestrun  the  defeaidants  m»n  entering  vwa  tbe 
;^Mntiff'B  premises  for  the  purpose  ef  takii^  up 
the  diunage  works  coasteuctod  by  bim  iritli  As 
Aylesford  pi  pee.    Ju«C*»  v.  As  Vatry  ^  & 
M/an/,  LajiAdh,  388,  677 

 See  Uetropolis  Locsl  Management  Act 

VOLDNTABT  SiTTUaaafT—A  parol  agrwanant  \^ 
a  busbuid,  who  was  indebted  at  the  time  of 
Bsniage,  to  settle  his  vrife's  rulway  stodi  ste 
marriags,  will  not  support  a  sabseqoad  settle- 
ment against  his  creditors,  even  tho^fa  be  nftt- 
sentedto  the  wife  that  it  would  be  as  good  ui 
made  befiaaie  marriage.    Wardm  t.  Jtmm,  190 

Wabtb— It  is  a  well-settled  rule  that  the  Conrt  will 
not  interfere  toapptunt  a  receiver  at  the  iustaacs 
of  a  person  alleging  a  mere  1^^  title  in  himsdf 
^funst  other  persons  who  are  in  potseaiM  of 
the  esUte.  Whether  the  Court  wiU  in  such  a 
case  interfere  topceventdestnictive  waste — juBtt. 
The  case  of  Omrfiorpe  v.  MappUaden,  m  wUdi 
the  Court  granted  an  injunction  against  a  tres- 
passer cutting  timber  by  ooIIubkhi  with  tbe 
tenant,  is  the  strongest  case  in  whidi  it  hu 
interfered  to  restnun  vraste;  there  is  no  esse  in 
which  it  has  interfered  to  reetrain  the  sets  of  a 
men  trespasser ;  but  if  the  acts  conpluiisd  of  an 

such  flagrant  acta  of  maUmoos  waste  ss  to  isf- 
cate  fraud— semMe,  that  would  be  suck  a  <a». 
To  a  bill  stating  that  by  a  (rivate  act  of  pariia- 
ment  ctstain  real  estates  weresettled  msliensUy 
upoa  the  Earidom  of  S,  and  that  prooeedinf^ 
were  pending  in  the  House  of  Lords  to  srtablM 
the  pkintiff's  daim  to  the  earidoni,  and  that  de 
defatdants  were  m  possesson  under  saallegBd 
title  derived  from  a  former  Esd,  and  pn^^ 
that  pending  those  ivooeedings  before  the  Bows 
of  Lorda,  a  receiver  might  be  appointed,  and  llw 
defendants  resbained  fiom  ccanmittitig  wwt^ 
t^e  defendants  demurred.  Demumr  sllo«°, 
there  beii^  no  alleaatMm  that  ain  pRneetiip 
were  pendmg  fer  the  recovery  ra  the  sstst* 
The  baU  cbwgsd  Oiait  many  of  tbs  insab  << 
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dinn  parts  of  the  wtUad  estotea  had,  by  to— on 
of  the  oonflictiiu  claims,  refused  to  pay  their 
rent*  to  either  Uie  pluntifF  or  the  defeikdaDta, 
and  by  reasoo  thereof  such  rents  woe  in  danger 
of  bebig  lost.  It  was  held,  that  this  was  not 
Bofficient  to  sunxni  a  pnyer  for  a  reoeiver, 
there  being  no  aJlegation  uiat  proceedings  had 
been  taken  agunst  the  taumta.  The  biU  also 
stated  that  defendants  were  bustees  of  other 
parts  of  the  estates  for  the  boufit  of  sudi  person 
asahooldbeEarl  of  8,  and  that  the  claim  to  the 
Earldom  was  in  litigation,  and  prayed  for  a  le- 
cnnr.  Plea,  that  uw  plaintiff  was  not  Earl  of 
8.  vu  held  to  be  good.  Plea  not  overruled  by 
ft  TohtntNT  answer  in  ■uppwk  Talbot  v.  Sept 
Seott,  278 

Will  —  Beqneet  of  legacy  npon  tnst  to  pay, 
ass^Q,  and  divide  the  same,  npcxt  death  of  tee- 
tftbw's  dau^tter,  unto  and  equally  between  all 
her  children,  if  more  than  one,  as  joint  tenants, 
uid  if  but  one,  then  to  such  one  child, — held  to 
create  a  tenancy  in  common  amongst  the  Iflgateei. 
£ootk  T.  AUnffUm,  117 

 Testator  gave  and  bequeathed  all  bis  residu- 
ary estate  to  bin  wife,  "upon  trust"  to  pay 
thereoat  an  annuity,  and  "  upon  farther  trust" 
to  pay  certain  l^acies,  which  did  not  exhaust 
the  personal  estate.  He  referred  to  his  wife  as 
hia  executrix  in  the  will ;  but  the  will  did  not 
contain  any  express  appointment  of  her  as  execu- 
trix. It  was  held,  upon  the  construotion  of  the 
vriU,  that  she  was  entitled  benefioia%  to  the 
Borplus  estate.    WOUams  r.  Xobtrit,  177 

•  Testator,  by  will,  beqaeatbed  unto  his  wife 

all  his  leasehold  property,  wheresoever  aituste, 
for  her  sole  use  and  bemefit,  except  a  certain 
house  therein  described;  and  in  a  subsequent 
part  of  his  will  he  diraoted  that  as  soon  after  the 
decease  of  his  wife  as  might  he  inacticable,  all 
his  leasehold  property  not  already  disposed  of 
by  her  (save  and  except  the  before-mentioned 
house)  ^ould  be  sold,  and  the  produce  thereof 
distributed  by  his  executes  (of  whom  the  wife 
was  named  one)  amoi^pt,certiun  persons,  in  the 
yxoportioDS  theruu  stated.  It  was  fadd,  that, 
upon  the  death  of  testatrar,  his  widow  became 
absolutely  entitled  under  his  will  to  the  lease- 
hold property  bequeathed  to  her,  and  that  the 
direction  to  sell  and  the  expressed  disposition 
of  the  proceeds  of  sale  were  repugnant  to  the 
preceding  absolute  gift  to. the  testate's  wife^ 
and  vmd.   £owm  t.  GodM,  840 

 Testator  gave  his  residuary  real  and  perstmal 

estate  to  his  wife  fior  hfe,  and  afterwards  to 
T.  H.  H.  for  life,  and  after  the  death  of  the 
survivor  he  gave  the  same  to  and  amongst  his 
brothers  aitd  sisten  (whom  he  named)^  and  the 
bfothen  and  dsters  of  his  wifb  (whcon  he  also 
named),  and  the  ohildren  of  her  deceased  brother 
and  raster  (who  were  also  named).  Testator  pro- 
vided that  if  any  of  his  brothers  and  sisters,  or 
the  brothers  and  sisters  of  his  wife  then  living, 
should  happen  to  die  in  the  lifetime  of  his  wife 
and  of  T.  H.  H.  the  survivor  of  them. 


without  leaving  issue,  the  share  of  him  or  her 
BO  dying  should  be  divided  amongst  the  sur- 
vivors; but  if  any  d  them,  his  brothers  and 
nstars,  or  the  broukers  and  sisters  of  his  wife, 
should  so  die  leaving  issue,  the  riiare  w  shares 
of  him  or  her  bo  dying  shoidd  be  divided  among 
such  issue.  At  the  date  of  the  will  W.  H,  one 
of  the  testator's  brothers  (named  in  the  will)  was 
dead  (although  testator  was  ignorant  of  the  &ct), 
leaving  diik^en.  It  was  he^  that  the  children 
of  W.  H.  were  entitled  to  thdr  &ther^B  share, 
and  that  the  words  "now  living"  cnily  applied 
to  brothers  and  sisten  of  testator's  wife,  aoh- 
mmv.  Simm,  261 

 Construction  of  a  will,  as  to  which  fund  was 

primarily  liable  for  nuuntenwce  under  a  bequest 
of  income  t6  trustees  tor  lunatic  pessessed  of 
absolute  im>per^.   Mudland  y.  Ornier,  261 

'—  Testator  directed  Us  trustees,  out  of  the 

produce  of  the  sale  of  his  estate,  to  invest  "  suf- 
ficient to  realize  the  clear  annual  income  or  sum 
of  2002.  a  year,  and  to  pay  the  same  to  his  wife 
for  her  life  or  widowhood,  and  after  her  death  or 
second  marriage,  if  he  should  die  without  issu^ 
to  bold  the  cajHtal  in  trust  for  other  persons; 
and  as  to  the  residue  of  the  fvapatiy,  titer 
"  rusing  thereout  money  sufBcient  to  r^lize  the 
annuity  for  his  wife,"  in  trust  for  other  persons. 
The  estate  was  insufficient  to  raise  2001.  a  year. 
It  was  held,  by  the  House  of  Lords,  that  the 
widow  was  not  entitled  to  have  the  deficiency 
nMde  good  out  of  tite  corpus  of  the  fund,  and 
she  was  tndered  to  reidaoe  tiie  stot^  which  had 
been  sold  out  under  the  order  now  reversed. 
Sahr  T.  Saber,'  in  re  Saket't  etkOe,  417 

——  Q.  P.  gave  residue  of  his  personal  estate  to 
trustees  for  his  wife  for  life,  and  after  her  decease 
to  lus  nephew  B.  P.  for  his  own  use  and  benefit. 
After  death  of  6.  P.  an  undated  letter  was  found 
in  his  handwriting,  addressed  to  R.  F,  entreating 
him,  as  a  last  request,  to  accept  that  letter  in 
explanation,  lest  tiiere  should  be  anything  not 
fuUy  exj^anatory  of  his  intention  in  the  terms  of 
his  wilL  The  paper  then  went  on  to  make 
certain  requests  in  veiy  vague  and  ambiguous 
language.  It  was  admitted  to  prebate.  O^ie  of 
the  Vice  Chancellors  dedded  that  the  absolute 
gift  of  the  residue  contained  in  the  will  was  cut 
down  to  a  life  estate  by  the  terms  of  the  letter; 
but  on  appeal,  it  was  held,  that  though  the  letter 
was  a  testamentary  instrument,  it  was  uncertain 
in  its  meaning,  and  did  not  revoke  or  out  down 
the  absolute  gut  to  B.  P.  in  the  will;  and,  more- 
over, that  the  w<ffdfl  of  the  letter  were  not  suffi- 
cient to  create  a  trust  which  this  Court  could 
enforce.    In  re  Pwctnnf*  That,  422 

 Testator  by  will  directed  his  trustees  to  col* 

leot  and  oonvert  into  money  such  part  <^  his 
personal  estate  as  should  not  consist  of  money, 
and  to  Invest  the  same,  and  permit  his  wife  to 
receive  the  annual  income  of  the  trust  fund 
during  her  life;  and  he  authorized  hi«  trustees  to 
postpone  from  time  to  time  tiie  sale,  calling  in, 
eollaetiott  or  oonvendoB  ef  soy  part  of  his  per* 
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total  eartote,  to  tnch  period  or  pcciods  m  thty 

Bhould  in  thsir  jmigitmnt  thipk  fit,         to  piky 

ttie  rents,  dividends  and  produce  of  the  SMoe,  or 
kny  put  tfaerec^  not  wld,  ««Ued  in,  collected  or 
oonverted,  to  the  auoe  ponon  or  peraons,  ud  in 
the  Mme  nuiuur  m  the  iuxnne  of  the  monef  to 
wiw  by  ■Qcb  Mtlc^  fee.  wooU  be  pkvaUe  nndar 
the  trusts  thereinbefore  deidand.  TeelBtor,  »t 
time  of  his  deeth,  wu  •  partner  in  a  nwrcuktile 
firm  nnder  articles  of  partnership,  which  pro- 
vided, amongst  other  things,  that  interest  at  51. 
per  oent.  shoold  be  allowed  on  the  balanoea 
standing  to  Uto  credit  of  the  recpecttve  paitim 
at  the  end  of  each  year  before  any  division  of  the 
im>fitB ;  and  that  m  the  event  of  the  decease  of 
one  or  more  of  the  partners  during  the  term,  the 
partnership  should  not  cease,  but  we  representa- 
tives of  the  deoeased  partner  should  be  entitled 
to  his  share  of  the  costal  and  profits  up  to  the 
•^nration  of  the  taring  and  the  survivors  should 
pay  to  the  representative  of  the  deoeaaed  partner 
the  balance  appearing  to  his  credit  at  the  ex[d- 
ration  of  the  term,  by  three  equal  yeariy  instal- 
meuta^  with  interest  at  51.  per  cent,  in  the  mean 
time,  on  the  balance  remaining  unpaid.  Hie 
trosteee  allowed  the  whole  testator's  cajntal 
to  remain  in  Uie  business  until  the  axpintion  of 
the  partnerahip  by  effluxion  ot  Uma,  and  large 
profits  were  made  after  the  teetator^s  death.  It 
was  bdd,  that  the  widow  was  entitled  to  all  the 
interest  and  pn^ts  arising  from  testator's  c^tol, 
as  it  stood  at  the  first  making  up  of  the  aoooonts 
after  his  death,  together  witii  a  proportionate 
pan  of  the  interest  oa  the  halauoa  stattding  to 
teetatm's  credit  at  the  last  previons  making  np 
of  the  accounts,  for  so  much  time  as  elapsed 
between  his  death  and  the  next  making  up  of 
the  accounts.    Johtubm  v.  Moore,  iSS 

•  —  TestattMT  gave  the  share  of  one  <^  his 
dan^ters  in  his  penonal  estate  to  tnutees,  to 
pay  the  interest  to  his  daughter  for  lifb,  and 
after  her  decease  to  divide  the  same  among  "her 
children  and  their  issue,  such  children  and  their 
issue  to  be  entitled  as  amongst  themselves  to  the 
benefit  of  surviyorship  and  accruer  of  surviving 
shares."  It  was  held,  that  all  the  cbildnn  and 
the  issnsftf  such  ohildieneominfiDtoesicdniit!^ 
the  life  of  the  dan^iter  were  oititled  to  take 
after  her  death  as  tenants  in  oomnum  with  benefit 
survivorship.   Lav  t.  TAorp^  tUQ 

 Teetatw  bequeathed  a  sum  of  2,0001,  consols 

to  be  divided  between  his  children  when  each  of 
them  attuned  the  of  tw«i^-one  yean;  but 
should  neither  <tf  them  attain  t£at  age,  then  he 

bequeathed  the  said  sum  to  his  wife  for  her  life 
and  afterwards  to  his  "  next  heir-ablav."  It  was 
held;  that  the  "  heir-at-law"  at  the  death  of  the 
testator  was  tiie  person  entitled,  and  not  the 
next-of-kin.   SoutAj/aie  v.  Ctu»e&,  651 

 Testator  hy  wiU  beqoeathed  to  each  of  his 

five  daui^tcn  4001.  per  annum,  to  be  payable 
during  ueir  natural  lives,  and  after  thor  re- 
spective decease  he  gave  the  sama  to  thor 

diildren  reepectivoly,  uaxe  and  dure  alike,  such 
children  not  to  be  entitled  to  more  than  thdr 


deceased  paEont's  shan;  and  in  ease  say  ot 
either  of  his  daughters  should  die  withoot  issw^ 
he  directed  such  annuity  to  cease  and  faU  into 
the  residue  of  his  estate.  It  was  held,  the  an- 
nuities given  to  the  dau^ten  and  after  their 
diatha  to  their  dutdrsn  waw  ptpntnsl,  and  sot 
neiely  life  aoanitieB;  aba^  that  the  wosds  "  die 
without  iasoe"  did  not  ailaige  the  gift  to  the 
daof^itas  to  an  afaeoluto  gift;  uid  tiiat  do 
interest  vested  in  the  children  of  dan^Uum  who 
died  in  the  lifetime  of  their  parents.  Mligm  v. 
BUde  and  v.  ^orpw,  742 

— •  A.iMidnai7eatstownsgiveBtoA>eebotlMn 

and  a  nephew  for  their  lives  as  tenants  in  cam- 
mon,  and  after  their  deceaae  then  for  th«r 
heirs  and  assigns  as  tenants  in  common.  Tbt 
will  then  contained  |»t>visioua  that  the  iharei 
ot  any  or  either  of  thea  children  dyiog  Bods 
twen^-one  without  issoa  should  go  to  ths 
ntrvivais,  and  Hbalt  the  riiai*  of  »m£  dnld  ai 
died  under  twenty-cm^  having  left  issue,  abonli 
go  to  toe  children  of  such  child;  but  that  in  om 
one  <duld  only  of  the  brothers  and  nephew  Hbonld 
atttun  twenty-one,  or  be  married,  then  in  tnat 
fiv  such  child,  his  or  her  heirs  or  assigns.  Itms 
held,  the  brotlien  and  nephew  took  an  absolite 
vested  intetett  in  the  residnary  eatate^  w^  an 
exeootoiy  devise  over  in  caee  of  duidrai  being 
bon.   SptHMv.MoiM^brdf  767 

 Testator  gave  an  annuity  or  yearly  rest- 

charge  of  300^.  to  his  niece  A.  B,  and  after  ber 
decease  unto  her  ohildren  eqnaKy,  if  more  tkn 
one,  share  and  sharaalik^  to  be  applied  ibrthdr 
mainteuuice  until  the  youngest  should  attain 
twenty-one ;  in  the  haj^tening  of  which  eventba 
directed  the  annuity  to  be  absolutely  sold  hj 
Buoh  children,  and  the  prooevds  divided  asuaig 
them;  and  he  charged  we  said  annui^  upu  hit 
real  estates,  which  he  devised  to  H.  m  fee.  It 
was  held,  that  die  gift  croatod  a  rent-ehansoa 
the  estates  in  fee  simple.  Mmter^  v.  Cnp- 
fieU,  769 

  A  married  woman  having  a  power  of  aiqxant- 

ment  over  trust  funda,  and  bong  also  entided  to 
considerable  sums  of  money,  consisting  partly  of 
cadi  at  the  bank,  and  partly  of  money  hdd  bj 
the  bankers  on  dfamait-notes,  gave,  by  her  will, 
certain  pecuniaiy  kgaciea,  which  she  directed  to 
be  pud  out  of  any  monies  of  or  to  which  ibe 
might  be  possessed  or  entitled  at  the  time  id 
her  decease,  and  then  gave  all  the  residue  (tf  (he 
moniee  of  which  she  mif^t  afe  the  time  of  her 
decease  be  absdutely  possessed  to  B.  Mid  E. 
absolute^.  It  was  held,  that  the  residnaiy  be- 
quest carried  not  only  the  cash  at  the  bank,  bet 
also  the  monc^  held  on  dqiosit.  Mtjfdak  i. 
Whi^idd,  705 

 Testator  directed  that  his  trustees  tbooU, 

during  the  life  (tf  the  tenailt  for  Hfa,  ont  of  ibe 
rente  and  profits  of  his  estete,  keep  themaason 
house  uid  all  other  buildings  and  menuages  in 

Eod  repair;  rebuilding,  if  necessary,  any  bm 
ildings  that  might  from  time  to  time  reqniie^ 
The  bondings  were  vsy  dibtfidated  at  testatvi 
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dMttb.  It  wu  belli,  the  repidrs  vera  to  be 
efieoted  oat  of  Uie  aanuKl  rents;  that  tiie  re- 
building i^^lted  only  to  the  &rni  houses  and 
fium  buildings,  and  not  the  mansion  house;  and 
that  only  such  repairs  weie  to  be  effected  as  a 
■Hnwnn' shook!  oonnder  indispensable  is  order 
to  au«e  the  bidldings  sernoeable  for  Um  tnantfl, 
and  no  ornamental  or  unnecessaiy  improrement* 
to  be  inoloded.   Cooke  v.  Cholmottddqf,  826 

■  ■  See  Issne  Derbaidt  vel  nflsi.  Fowear  of  Ap- 
pointment. 

Wills  Act.  See  Admimslnitian  itf  Eriate.  Power 

of  Appmntment. 

WiHDiira-tip  Acts — Upon  petition  for  winding  up 
a  benefit  building  sodrty,  which  had  been  duly 
eainmed  under  the  6  &  7  WilL  4.  o.  S2,  it  was 
held,  Uiat  sndi  societies  came  within  the  opera* 
tion  of  the  Winding-up  Acts.  JnnSL  Qnrg^$ 
Amifit  SvSdbig  SonOs,  96 

 After  a  jtnnt-stook  company  had  been  adju- 
dicated bankrupt,  and  an  order  in  Chanoery  had 
been  joonounced  for  winding  up  its  affi^ie,  a 
creditor  <rf  tlw  oompany  obtained  a  jndgmoit 
against  the  official  manager,  and  then,  having 
first  obtained  leave  by  a  Judge's  order,  sued  out 
a  writ  of  degit  agviut  the  property  and  effects 
<^  a  shar^older  of  the  otonpany,  under  which 
the  lands  of  the  Bhareholder  were  delivered  up  to 
him  by  the  sheriff.  He  then  filed  his  bill  as 
tenant  by  degit  to  redeem  a  mortgage  upon  the 
lands  iHtiOT  in  point  of  date  to  the  ezeeotiim. 
Upon  demurrer,  it  was  held,  the  bill  was  not 
within  the  prohibition  of  section  7.  of  the  Joint- 
Stodc  Companies  Winding-up  Act,  1857,  whidi 
act  had  paseedsiaoe  thefihng  of  tbe  bill.  Bama 
T.  Thrupp,  188 

-  .  A  company  was  formed  in  1858,  and  carried 
on  upon  the  oost-book  pain<3|de  until  1857,  when 
tt  was  registered  as  a  limited  company,  under 
the  act  of  19  &  20  Vict.  c.  47,  and  an  order  was 
snbeequently  obtained  for  winding  up  the  affairs 
in  bankruptcy.  An  order  was  now  made  upon 
patiliMi  that  tiM  oompany  ahoold  be  wound  up 
to.  Chancery,  under  the  Acts  of  1848  and  1849, 
in  respect  of  bu(&  transactionB  as  occurred  prior 
to  the  date  of  regiatiation  as  a  "  limited  com- 
pany." In  re  the  Joint-Stoek  Gompaana  TTutd- 
ing-upAcU,iS4Sand  1S49;  aaA  InrtOieWtlA 
Pototi  Minmg  Company t  811 

 A  hanking  compuiy,  regiataed  under  7  8 

Vict.  o.  113,  was  orderal  to  be  wound  up,  and 
official  managers  and  a  eredibna*  repreaontrtive 
were  appcnnted,  the  latter  ai^>ointment  being  on 
the  ISth  of  January.  Some  creditors  of  the 
oompany  brought  an  action  against  the  company 
on  ua  same  lath  of  January,  and  on  sommona 
by  the  cffldal  managers  to  stay  proceedlugii,  it 
was  ordered  that  i^dntifib  should  be  at  liberty 
to  |>roceed,  but  the  judgment  was  not  to  lie 
available  for  any  other  purpose  than  to  make 
the  company  bankrupt.  Judgment  was  accord- 
ingly ent^ed  up,  and  a  notice  requiring  payment 
waaserred.  (toe  of  the  Viee  ChanoelloiB  having 


refused  an  injunction  to  stay  the  proceedings  the 
oompany  was,  on  the  22nd  of  Apt^  a^udged 
bankrupt.  On  an  J4>peal  from  the  Vice  Chan- 
cellor's judgment,  and  an  application  to  annul 
the  a4judication,  it  was  held,  that  the  bank- 
ruptcy was  Talid;  20  k  21  Viot,  o.  76.  not  pre- 
venting a  company  bong  made  bankrupt  under 
7  &  8  Vict.  c.  in,  but  that  the  bankmptcy 
was  of  no  further  avail  than  to  clothe  the 
assi^neeB  with  authority  to  concur  with  the 
<Acial  manager  in  the  proceedings  in  the  winding 
up.  Re  Xjontkn  and  EatUm  BrnJcMg  Corpora- 
4£»,  467 

 An  aaranoice  tat  iOfU.  was  effected  with  a 

company  registered  mtder  7  fe  8  Vict.  c.  110; 
the  policy  was  afterwards  adopted  by  another 
oompany.  After  Mm  death  of  the  assured,  his 
executrix  broi^t  an  aoti<n  to  recover  the  800/. 
Jndgmoat  ms  obtained,  hot  it  was  unprodootive. 
Aa  order  to  wind  up  the  oompany  was  after- 
wards obtained,  and  an  cffioial  manager  was 
appointed;  but  no  advatisenMot  was  issued 
under  20  ft  31  Vict.  0.  78,  calling  upon  the 
creditors  to  appoint  a  representative.  'The  exe- 
eutrix  proved  her  debt  before  the  Juc^,  and 
then  filed  ■  tnU  anunsl  the  oBcial  manager  to 
obtain  payment.  Upon  kdonumr,  it  was  held, 
that  the  suit  wai  riAtly  iutitoted.  Sobtom  v. 
M'OreigIa,  471 

  Bight  of  creditors'  representative  to  be 

present  at  the  settlement  of  the  list  of  contribu- 
tories.  In  re  the  Meaean  and  SouA  ^merwm 
Mwnng  Co.,  658 

 A  o(Hnpany  was  fbnned  without  any  deed  or 

act  of  incorporation.  Scrip  certificates  alcne 
were  issued;  these  were  passed  by  delivery,  with- 
out any  other  transfer.  A  stockbroker  bought 
several  on  the  Stock  Exchange ;  be  received 
dividends  and  paid  calls,  and  he  was  Ute  holder 
of  certiGcatee  whra  a  winding-up  order  was  made 
against  the  company.  It  was  held,  he  must  be 
placed  on  the  list  of  oontributories.  A  party 
about  to  be  put  on  the  list  of  oontributories  is 
entitled  to  question  the  r^^ularity  of  the  wind- 
ing-up order.  In  re  the  Mexiam  and  South  Ame- 
rieem  Mining  Co.,  ex  parte  SanAay,  660 

 A  merchant  held  shares  in  a  scrip  company, 

some  in  his  own  ri^t  and  others  on  behalf  of 
parties  abroad;  he  received  dividends  and  paid 
calls  on  all  the  dbares  in  his  own  name,  without 
fadosiiw  that  ai^  of  the  shares  woe  held  oa 
behalf  of  other  parties.  Upon  an  order  to  wind 
up  the  company,  it  waa  held,  that  he  must  he 
put  on  the  lirt  of  oontributories  for  his  own 
shares,  but  that  as  agent  or  trustee  he  was  not 
responsible  to  the  compmy  on  the  shares  of  his 
oatm  que  trutt,  or  lialcje  to  be  pat  cm  the  list  of 
ooutarimitories.  In  re  the  Mexican  and  South 
Ameriem  Mining  Co.,  a  ptale  Filday,  664 

 A.  B,  a  director  and  promoterof  an  insurance 

company,  took  500  shares  in  order  to  enable  the 
company  to  obtain  re^tration,  upon  an  under- 
staiuing  that  he  was  not  to  be  ulled  upon  to 
pay  ai^tUng  in  respect  of  those  shana.   Calls  . 
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were  nude,  nd  a  resolution  wm  them  pMsed 
declaring  the  forfeiture  of  «H  tbose  shuw  upon 
which  the  calla  had  not  been  paid,  but  paTment 
of  past  CA&8  WM  not  leqinred,  aHhougn  the 
direotora  bad  power  to  eusroe  audi  parnunt. 
The  600  ahim  (npon  whidi  no  calk  baa  been 
paid)  were  dec^md  to  be  finrftited,  and  wen 
taken  np  hj  other  partiee.  He  directcn  mb- 
aeqoenay  voted  a  sum  of  mtxaev  to  A.  B.  for 
bis  •ervicee,  and  compromiaed  tne  queation  of 
forfeiture  for  that  Bum,  which  waa  otuy  half  the 
amount  of  the  caUa  doe.  Upon  the  winding  op 
of  the  OMnnany,  it  waa  held  tnat  A.  B.  waa  ^Mm 
to  be  idaoea  on  ^  liat  of  oontributoriea  in  napect 
of  the  500  aharea.  In  re  LaKdmamd  Cdwi^ 
Amtmmee  Ca.,  9X  parte  JoMt,  6M 

■        Shareholden  alleged  that  a  company  waa 

inaotvent  and  unable  to  meet  ila  debta  and  lia- 
billtiea;  alao  that  the  acta  of  direefawa  were  not 
botUt  jlde,  and  that  a  proper  ocmtribolion  ooaU 
only  be  obtained  through  the  Court  Hey  aop- 
ported  tiw  allegation  by  balance  eheets  prepared 
hj  an  accountant,  and  made  an  affidavit  stating 
their  belief  that  the  allegationa  were  bue.  It 
waa  hdd,  without  any  affidavit  being  made  by  the 
reapoud«ntB,  that  we  oon^iany  ooold  ensaraa 
the  Ualnlitiea  acwng  frtnn  tiie  nbacription  to 
the  deed;  tha^  witit  t^eae  fitots,  it  did  not  ap- 
pear  that  the  cotiipany  was  insolvent.  Petition 
and  appeal  dinnuae^  with  costa,  7m  t«  l&e 
National  and  FrovimcM  Lm  Stodt  /nMmnM 
Soeiag,  969 

——  A  railway  company  havii^  been  fm^eiAed 
in  1845,  700  penona  signed  the  Bubecribera* 
agreement  and  porliamentwy  contraot,  by  which 
it  waa  stipulated  that  the  majori^  of  the  aa- 
"*g'"g  committee  should  have  power  to  bind  all 
the  members  as  to  payment  of  solidtora  and 
othara  omployad  by  them.  No  aot  of  pariiamcnt 
waa  obtained,  and  tins  inchoate  company  amal- 
gamated wiA  two  other  companies  in  the  same 
position,  at  which  time  it  was  agreed  that  a 
specific  svm  should  be  set  apart  for  paymeoit  of 
Uie  expenses  incurred  by  the  ordinal  company. 
Hie  solid  ton  of  this  company,  who  had  been 
enmhmd  by  the  committee  of  maoagement, 
applied  to  the  amalgamated  company  for  pay- 
ment of  th^  bill  of  oosta.  The  liability  was 
denied,  and  upon  the  winding  np  of  the  computy 
in  1849,  the  eolioitora  earned  in  their  claim 
before  the  Master.  No  decision  having  been 
then  come  to,  the  matter  stood  over,  and  the 
soliiators  after  the  exnnticn  of  rax  years  eooght 
fur  payment  at  thdr  debt  from  the  general  bmly 
of  shareholders,  the  fund  eet  apart  upon  the 
amalgamation  having  been  already  expended. 
It  was  held,  that  all  the  membeiB  of  Uie  indioata 
company  who  had  s^^ed  the  subecribers'  deed 
and  parliamentaiy  contract  were  liable  for  the 
deb^  and  that  aa  the  cl«im  had  been  ootiied  in 
before  the  Maater  within  six  yaats,  the  adi- 
dtam  were  not  barred  by  {he  Statute  of 
Limitations.  In  n  the  Warmdlc  and  Worceiier 
Bail.  Co.,  730 


  A  joint-stock  oompany  waa  in  ifilfiedlies, 

and  the  direcbxs  came  to  an  anangoneot  wUh 
an  actuary  experienoed  in  audi  matters  for  the 
purpose  of  "  resoseitating*'  the  oompany.  One 
of  Uie  directors  disagreeing  with  his  co-directon 
in  this  and  other  matteim,  tnmsferred  hiadMns 
to  a  nondue  of  the  aetaan',  and  the  tainafa 
waa  exeeoted  with  all  the  rnmalities  recrmred 
by  Ae  deed  of  oettkoneat.  Soon  afterwardi  the 
company  was  ordered  to  be  wnond  up,  and  (ate 
of  we  Vioe  ChanoeUnrs  being  of  o{»mon  thM 
the  arrangement  to  "  resnsiatate  "  tiM  compatiy, 
bowevar  V""fr*«^,  wia  no*  warranted  by  tha 
deed  of  settlemeBt,  and  was  beymd  the  povm 
of  the  directors,  and  that  the  transfer  of  tlw 
shares,  though  fonnally  executed,  was  mvahd, 
and  that,  therefore,  fte  <£rector  who  made  the 
transfer  did  not  get  rid  of  faia  lialnllty ,  and  nnit 
be  -[riaeed  upon  the  list  of  ombributorieB;  bo^ 
apm  appeal,  H  was  held,  that  althn^  the 
airangemestt  with  the  actuary  might  have  bees 
beyond  the  powers  of  tbe  directc**,  the  tniuds 
of  the  shares  havii^  been  made  ioad  fidt,  the 
detnnon  of  tbe  Vice  ChanoeOor  must  be  tevaiBed, 
and  the  name  of  the  directtn-  removed  from  tba 
list  of  CMtribatniea.  3b  pvU  Jmop,  m  rt  At 
Latubm  and  Ootmtg  Jsamnoa  Boeielt,  7S7 

Wimaa — A  party  to  a  anit  ia  eDtiOed  to  lui  ex- 
penaee  and  allowance  as  a  witness  before  he  ean 
be  required  to  be  oroea-examined  on  aa  affidavit 
filed  by  him  imder  a  decree.  Davet/  v.  BmmM 
and  Smith  v.  DurraHt,  SOS 

•  Apartyto  asidtoaBnetabaiiidoDaMFneeai- 

ing  for  another  to  obtain  the  flraminirtii—  of  a 
witness  who  was  also  a  partr  to  the  suit  wttbovt 
first  paying  the  oasts  of  the  first  fHweeding. 
DoMg  T.  Aamaa  and  Smith-     DumtHt,  504 

 A  apeoial  eunbier  win  Hot  be  ai^xiiatedai 

the  mere  groond  that  a  witaev  Toridea  mere  Oaa 
tweoity  vme  from  Londco.  .^Brar  t.  Skenm, 
72ff 

 See  Company.  Contributory. 

WOBDS— "  Children  and  thdr  imao,"^  M9 

  "  Die  vrithout  iaane,"  7*3 

 "DiqEKiabcof,"  478 

  "Editim,"  354 

  "Heira."  198 

 "HoWer,"  28 

 "Monies,-  795 

  "ManiesintiMpnUio  fimd^"  448 

 "Notlieinfe-kw,''  S51 

 "NffwEvrng,"  251 

  "Overplus,"  66 

 "Pwiy,"  808 

  "Prodnca,"  453 

 "Waste,"  841 
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AsJiiDiOAnov  —  A  oreditw  took  oat  a  trader 
debtor  nmuDOiu,  under  aectiDii  7S.  of  12  k  13 
Vkt.  e.  106.  The  debtor  admitted  the  debt, 
and  <m  the  nioe  day  Sled  a  petitioii,  nndar  the 
Slltb  Beotion,  for  anangameait  with  hia  cmdi- 
ton,  and  obtained  protootaon.  The  creditor, 
hmnmr,  on  hia  debt  rameininff  uiqnid,  pre- 
sented a  petition  for  adjodiQatioD  founded  on  the 
eaxamona,  bat  did  not  proeecate  it  in  due  time. 
Another  credittH-  warn  tbeienpon  snbetituted 
for  the  anaxai  oraditor,  and  the  toader  was 
■4'iidioated  bankmiik  It  vae  held  (affinaing  a 
deonon  of  one  of  the  ComniiMiBnw»),  that  the 
anginal  creditor  had  a  right  to  proceed  to  a^in- 
ditaition,  notwithstanding  the  protection  andar 
section  211,  and  th&t  lite  eeoond  cnditor  waa 
TighttvBubBtitDtedtethsflxBfe.  St  parte  Dalm, 
iitreJMda,  18 

—  AComTniaairoar  hwing  amuKed  ajoinfeMl* 
judication  againat  two  partaen  to  an  euiier  one 
agtunat  one  of  them,  under  section  9S.  of  12  ft  18 
Vict.  0. 108,  on  appeal,  the  Lords  Joatioee  re- 
fbsedtointatfim.  MifaiieOrtm,innJ)aki,  82 

— —  Two  eeparate  adjodioatlnu  had  been  made 
agauiat  two  partners,  and  aubaeqaentlj  a  jdnt 
adjudication  waa  made  against  both.  The  dia- 
tnct  CoTTiTniarioner  having  annexed  the  fbimer 
to  the  latter,  upon  appei^  the  dedaiMi  waa  ze- 
vened.  BeparU  Bohm,  in  n  PewM,  88 

I  ■  ■  An  acljndkation  in  bankruptcy  had  been 
made  in  A|»il  1867,  on  the  petition  of  a  gentle- 
nun  wbo  ami  been  in  trade,  but  had  oeued  to 
be  BO  ibr  more  than  sixteen  years,  and  in  Octo- 
ber he  obtuued  hia  certificate.  At  the  date  of 
the  bankmptcy  there  were  debta  incurred  daring 
the  trading,  though  not  trade  debts,  which  stiU 
remained  unpaid.  A  creditor  who  waa  aware 
of  all  the  proceedings  petitioned  to  annul  in 
April  1868.  There  waa  no  proof  of  ooUuaion  or 
fraud.  Petition  to  annul  held  to  be  too  late. 
Whether  an  outlaw  can  petition  for  an  adjudica- 
tion against  himael^  and  whether  he  oan  have 
avulaUe  assets  under  the  20th  secticm  of  the 
Bankrupt  Act,  1664  (17  k  IS  Vict.  o.  119),— 
fitaen.       parte  Adami,  in  re  EavA»t,  87 

— "  A  ^Mfci^g  company  registered  nnder  the 
7  It  8  Yiot.  c.  118,  was  ordered  to  be  wound  up, 
and  ofBdal  managers  and  a  creditcns'  reinesen- 
tative  were  appomted,  ^  latter  appointment 
being  on  the  18th  of  January.  Some  creditors 
of  t^  company  brought  an  action  against  the 
company  cm  the  same  18th  tiS  Januaiy,  and  on  a 
anrnmoM  \iy  the  offidal  managen  to  stay  pro- 
caedinga,  it  waa  ordered  that  pjaintifls  should  be 
at  liberty  to  prooeed,  but  the  jw^imeot  was  not 
to  be  available  for  any  other  puipose  than  to 
make  the  company  btuikrupt.  Judgmoit  was 
aoo<»dingly  entered  up,  and  a  notice  requiring 
payment  waa  aemd.  One  of  the  Vioe  Chaucef 
una  having  nfuaad  an  ii^janetioii  to  stay  the  pro- 
ceediags,  the  company  was,  on  the  22aa  of 

New  Ssana,  XXTII.-  iRsn,  CStaae.  A  Amir. 


April,  ac^judged  bankrupt.  On  appeal  firom  the 
Vice  Chanc^cn*s  judgmeoit,  and  an  a[^cati(Hi 
to  annul  the  a4i>^°^^^'^  was  held,  that  the 
bankruptcy  waa  valid,  the  20  &  21  Vict,  c  78. 
not  preventing  a  conqwny  bong  made  faanknmt 
under  the  7  ft  8  Viot.  o.  Ill,  but  that  the  bai^- 
ruptcy  was  of  no  further  andl  than  to  clothe  the 
assignees  with  autiunity  to  otmcnr  with  the 
official  manager  in  the  prooeedings  in  the  wind^ 
ing-up.  Re  the  I/mdon  andSottaen  Bankittg 
CbrporofKffi,  (Chanc.  48)  467 

AppiaIi — Where  an  appeal  by  a  bankrupt  against 
the  Commiadoner'B  refusal  of  his  certificate  was, 
through  accident,  not  presented  at  the  proper 
office  until  after  tiie  office  was  dosed  on  the  last 
day  allowed  for  appeal,  but  was  in  the  evening 
of  the  Bune  day  tendered  to  tiie  officer  at  hia 
private  reeidenoe,  the  Oourt  permitted  the  peti- 
tion of  appeal  to  be  entered  as  of  that  day.  In 
re  SuU  Samk,  16 

— -■  A  ocmtributory  not  having  joeaented  a  peti- 
tion of  appeal  against  an  order  of  a  Cominia- 
sioner  aot^ig  in  the  winding  of  a  company  in 
bankmptcy  under  the  JwdCstock  Coanpaniea 
Act,  1866,  until  after  the  azinmtion  <ff  the 
twenty-one  daya  limited  for  appeals  under  the 
Bankrupt  Law  Conaolidation  Act,  1849,  hia 
petition  waa  too  late,  and  could  not  be  oonsi* 
dered  on  its  merite.  Ex  parte  Clasrke,  in  re  the 
TFeici  Potoei  Lead  tsnd  Copper  MiiUng  (h.,  25 

ABBAvexHSNT — ^A  tavding  firm  executed  a  deed 
of  arrangement  and  inspection,  made  between  the 
partners  of  the  first  pari,  the  inspectors  of  the 
second  part,  and  several  persons  creditors  of 
the  partoen,  or  some  or  one  of  them,  of  the 
third  part.  The  deed  did  not  contain  an  assign- 
ment of  the  property  of  the  firm  for  the  benefit  of 
the  creditors,  but  it  contained  covenants  to  cany 
on  the  buaineaB  and  wind  up  the  affiun  under 
inqwotion,  and  to  aangn  the  mopeity  if  called  on 
so  to  do  by  the  inspetHon.  The  inspectors  certi- 
fied undw  the  22Sth  section  of  12  ft  IS  Vict, 
c.  106.  that  it  waa  signed  by  aix-seventha  in 
number  and  value  of  the  creditors  whose  debts 
were  101.  and  upwards.  It  did  not,  however, 
wpear  from  the  deed  or  the  certificate  whetlwr 
SDC-aeventha  in  number  and  value  of  the  separate 
as  weQ  as  o^  the  joint  creditors  or  of  each  class 
of  creditors  had  executed.  It  waa  held,  the 
deed  waa  not  properly  signed,  and  therefore  that  - 
the  certificate  under  section  226.  of  the  same 
statute  must  be  re&aed.  The  deed  contained  a 
grant  to  the  traders  to  oany  on  the  bnaineai,  to 
wind  it  aj^  and  collect  and  get  In  tlw  debts  tot 
the  benefit  of  the  creditors;  the  oreditois  cove- 
nanted not  to  sue  or  moleet  tiie  traders,  and  if 
any  of  the  creditors  did  so  hia  debt  waa  to  be 
forfeited.  The  traders  were  to  cany  on  the 
bumneas  under  inspector*,  the  creditors  were  to 
be  paid  oat  of  the  assets  end  profiti^  and  if  tits 
inapeetocs required  it,  die  tnuMi  vrere  toaangn 
the  property  of  the  Ann  for  the  benefit  of  the 
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aedHoi%  after  wUdi  tlie  tnden  ware  to  be  m- 
leMed  from  liabiliW,  ud  if  the  inq>ecton 
certified  th»t  the  a&in  of  the  firm  had  been 
wound  Dp  within  two  ymn,  the  tradcn  were 
who^  released.  Whether  roch  a  deed,  even 
if  lufficiently  signed  by  creditors,  ia  a  good  deed 
of  amngemetd  onder  the  224tb  aeotion  of  the 
MOM  fltHtntak  giiarv.  St  partt  Oahmii  im  re 
Oalven,  48 

Baitub— Bankers  received  short  bills  from  their 
ooflttmiera,  and  credited  them  with  the  amomit 
as  caah,  aitd  dealt  with  the  bills  at  their  diacre- 
tion.  The  bankers  became  bankrupt,  at  which 
time  the^r  held  some  of  mdi  biQs  wmoh  were  not 
then  due.  Hie  aasigneei  leAued  to  deliver  vp 
the  bilk  to  the  depotiting  cnstomer,  bat  it  was 
held  hj  one  of  the  Commissionen  that  there 
being  no  eridenoe  of  a  oon tract  or  azrangeinent 
between  the  bankers  and  ooatomer  that  the  bills 
should  be  treated  in  all  reapeota  aa  msh.  the  bet 
of  theaa  baokmptB  bwii^  oiedited  the  amount 
aeoured  by  the  taDa  to  the  cnstomer  as  cash,  did 
not  render  the  hSSJu  the  absolute  property  of  the 
bankesa;  and  the  state  of  the  aooount  at  the  time 
of  the  bankmptOT  shewing  that  the  customer 
had  a  balance  in  his  favonr,  the  aasigneeB  must 
dehw  up  the  bill*.  Upon  appeal,  the  Loida 
JnatioeB  affiimed  tha  dedaiaB.  A;  jmtIs  Sark- 
wrtk,  m  n  ManiaiM,  ff 

Ban  EBtJPT— Preeanoe  of.   Bee  Certificate. 

CxRTiFiCAra— Where  a  bankntpt  had  oconnitted 
the  ofibnoa  of  fraudulent  pceferenoe  enumerated 
in  the  4the3anBeaf  oAuoeii^^Nnded  toaectioii 
SM.  of  19  k  18  Viot.  e.  lO^oneof  theOommk- 
rionen  refused  him  any  certificate;  but  upon 
^ipeal,  the  Lwda  Justioea  granted  him  a  ooti* 
Scate  of  the  second  dass,  with  a  snspemdon  <tf 
six  mouths,  and,  witii  the  oonaent  of  the  aea^- 
nee^  nantod  protection  in  the  mean  time.  Ms 
pttiit  King,  in  rt  King,  11 

'—  Where  an  adjudication  of  bankroptoy  was 
made  under  such  oiroimutanoee  aa,  upon  the 
evidence,  satisfied  the  Court  that  the  aidjadication 
was  substantially  that  of  the  buikrupt  himself, 
and  it  appeared  that  there  were  no  anaete  to 
divide  among  the  creditors,  the  Court  {Lord 
Juttke  Tvmer  not  aasenting)  affirmed  a  decision 
of  one  of  Hbo  OnumisrieBefa,  reAudng  the  bank- 
rupt hii  oertifioate.  Ee  parte  Sdlen,  ta  rt 
SeOert,  U 

—  A  solicitor  recedved  mone;^  on  behalf  of  a 
oUent,  and  on  the  dient  bringmg  aa  action  fw 
the  amount,  he  pleaded  never  indebted,  and 
allied  that  dw  monev  «w  agnad,  when  reoo- 
vomI,  to  be  left  In  hda  BBida  in  part  disaharge  of 
oosts  in  prooeedinga  agamat  the  cUent,  ana  fat 
which  he,  the  Bolidtor,  was  reqxmaiwe.  The 
'action  against  the  solicitor  waa  originally  brought 
in  the  County  Court  of  Lancashire,  when  it  was 
removed  by  him  to  the  Common  Pleaa  of  the 
I>ucl^  Lancaater.  The  trial  ended  in  »  vaftr^ 
enoe,  on  which  an  award  was  made  shewing  that 
the  aoBcitar  was  dcMor  to  the  dieut.  There- 


opon  a  brother  of  the  aoSdtor  ohtafawdiatdiB' 
dicatttm  in  banknqit(^;  and  on  the  »wji«tiai 
of  the  bankrupt  for  his  cotificate,  tiie  Gommk- 
Boner  suspended  it  for  twelve  moctha,  then  to 
be  of  the  aeocod  claae,  and  refaaed  protectioD  ioc 
three  months;  and  on  amwal,  the  <«der  wis 
affirmed.  Ex  parte  BUuiAwnt,  «t  re  Bind- 
kant,  24 

 A  bankrupt  had  granted  to  him  b^  one  of  the 

Cosmnisnoners  a  second -daas  certificate^  em- 
pended  for  ten  mentis,  but  with  protection,  tbt 
having  within  twdve  months  preceding  the  td- 
jndici^ont  lost  over  2002.  by  the  par^Me  sad 
nleofsto^  within  the  meaning  or  aaetiaB  801. 
of  IS  ft  18  Vint.  e.  106.  Partof  theloeseivm 
on  stock  and  part  on  aharea  not  converted  into 
ato^  and  the  fnmer  did  not  amount  bo  2001. 
The  aasigneea  appealed  affainat  the  deoaon,  Ixd 
the  Lords  Justioea  refused  to  make  any  vuiatiaB 
in  the  twder.  Where  a  bankiupt^s  oeitificite 
la  in  queatiott  the  bMiknqtt  Umidf  tebe 

pttOBtit,   atparte  Trniur,  inreWooi,  80 

CoMPAiTT— Windii^Tq).  See  A^jndioatioa.  0» 
tiibulunee. 

CoNTRTBUTOBiafl — A.  B.  wa8  the  bolder  of  dune 
InaBuidng  oompaBy  mftabKahinl  npontheooit- 
book  prin^de.  In  October  1866  tt  waa  dBlB- 
mined  by  Uie  ahanholderB  to  regirta  the  cart- 
pany  as  "  limited"  under  the  19  ft  30  Viot  c.  47, 
witiii  a  view  to  its  being  wound  up.  A  ddtj 
however  ocourred,  which  iservoited  the  Mffrfia- 
turn  of  the  oonmany  until  June  1867>  In  Jsui- 
aiy  1867  A.  B.  aold  hb  sbara,  and  thetaaasbr 
was  completed,  A.  B.'a  name  not  being  retnatd 
aa  a  aharaholder  on  the  company's  bong  regie- 
tered  in  June  1867.  In  July  the  oampen];  WM 
ordered  to  be  wound  up,  and  Mr.  Gonmiaiaaa 
Fane  placed  A.  K*a  name  on  the  list  of  ocnbi- 
butoriee ;  but  it  was  h^  on  appeal,  that  the 
name  waa  imprt^>eriy  plaoed  on  Ihe  list,  /a  rf 
WdA  Potod  Lead  and  Copper  Mmimg  Co^  et 
forte  Lefikmmt  1 

 A.  B.  waa  the  holder  of  shares  in  a  mimiig 

company  established  on  the  coat-book  prindpia. 
In  acoordance  with  one  of  the  rules  of  the  eeni- 
pany,  he  gave  notioe,  in  Aprill857,tordiaqaU 
hiaahana,  but  be  had  not  then  paid  all  hiiv- 
rean,  and  the  purser  dediued  to  take  the  i^n- 
qnishment.  In  May  Ae  arrearB  were  paid,  sad 
on  the  4th  of  June  his  soHdtor  ^qplied  to  tiie 
purser  to  know  why  the  name  was  retained  co 
the  list.  On  ^e  26tfa  of  June  the  company  was 
regiatered  as  a  limited  company  under  ttte  19  ft 
SO  Viot.  c.  47,  and  A.  B.'s  name  was  then  n- 
turned  aa  a  shanholdcr.  The  company  bong 
in  Jidyordend  to  hewoond  up,  A.  B.'b  bhm 
waa  pttoed  the CommisRoner  on  the  ortn 
eoutnbntoiiea.  On  appeal,  it  was  considered 
that  the  |mper  course  waa  fw  A.  B.  to  ^y  to 
have  his  name  removed  from  the  list  of  ehsifr 
holdm,  and  the  petition  of  a^>ea]  bong  agreed 
to  be  treated  aa  sooh  up^aciiiaiaa,  the  name  ma 
removed  from  the  list.  InnWdsk  PttmlMd 
and  Ccpper  Mmmg  Oo.,  esjMrCs  BM,  4 
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CoFTBiaHT.  See  Order  and  Dbpodtion. 
Coats.   See  Tnxst 

DUEo — amDgement.   See  Amusement. 
DiOTEioT  COMMI88I05EB.   See  A^jndioation. 
IxwAm.  SseFroot 

JjautM  Axa  Lnan— Hutiul  debts.  See  Proof. 

Obdxb  Ami  DisFOBinoir  —  E.  B,  the  roistered 
proprietor  of  three  newspapem,  mortgaged,  on 
l8t  of  Febnur;  1863,  tiie  copyright  of  all  of 
them,  uid  the  types  and  plant  for  printing  the 
Bame,  to  E.  F.  He  also,  on  the  2nd  of  Feb- 
Toary  186S,  mortgaged  two  of  the  three  papera 
and  the  types  ai^  ^ant  to  C.  B,  sultject  to  the 
former  mortgage.  E.  B,  after  meetings  of  his 
crediton  had  been  held,  at  which  the  secnritifle 
■wen  diflcnssed,  continued  to  carry  on  his  busi- 
uetB  under  inspection,  though  no  deed  for  the 
pnrpose  wm  ever  ezecnted.  On  the  16th  of 
February  1857  the  Hfaeriff  sedzed  the  property 
comprised  in  the  mortgages  under  a  writ  of  jt.  /a., 
and  notice  of  die  mortgages  was,  on  the  follow- 
ing day,  given,  notwithstanding  which  the  sheriff 
Temiuned  in  possee^n  until  the  IStfa,  E.  B. 
heing  adjudicated  »  bankrupt  on  a  petition  pre- 
sented on  the  18th.  It  was  held,  the  types  and 
plant  were  not  in  the  order  and  diapoBition  of 
the  bankropt ;  hot  that  the  copyright  waa  in  his 
order  and  wpomtion  and  reputed  ownership,  he 
bong  the  kAo  registered  proprietor  of  the  news- 
papers.  Ex  parte  Baldwin,  in  re  Baldwin;  Ex 
jparte  ^m,  m  rt  Batdtem,  17 

Outlaw.  See  A^ndlcatfon. 

PASTsns.  See  KooL 

Prrrnoifiiio  Cbsditob.   See  Adjndlcatioii. 

Praotiob.   See  Appeal. 

Fboussobt  Notx.   See  Proof. 

Pboof— Money  was  lent  to  one,  to  secure  the  re- 
payment of  which  he  and  two  others  made  a 
jdnt  ai^  several  pKnmssoty  note.  The  lender 
reqaii«d  payment  some  years  after  the  date  of 
the  note  ;  but  upon  the  makeis  procuring  a  new 
name  to  the  note,  he  fbreborv  payment.  The 
new  name  was  written  on  the  fiwie  of  the  note, 
but  not  under  the  former  names,  and  had  its 
date  appended.  One  of  tiie  ori^nal  makers  be- 
came hankrupt,  and  one  of  the  Commissioners 
wfuaed  to  allow  proof  of  the  debt  on  account  of 
the  alteration  of  the  note.  On  appeal,  that  de- 
oinon  was  reversed,  and  it  was  held  that  the 
creditor  was  entitled  to  prove,  for  that  the  tiiird 
name,  though  on  the  &ce  of  the  note,  was  added 
aa  an  indorsemokt,  and  for  the  purpose  of  adding 
a  person  with  fresh  liability,  and  not  aa  a  new 
mAw.   Sxparte  Tata,  m  re  Smith,  9 


— —  A  firm  of  two  partners  owed  a  debt  to  A.  B. 
A.  B.  brought  an  action  ag^nst  one  of  the  part- 
nen^  obtained  judnnent,  and  proceeded  to  exe- 
ea&m  and  sate.  Between  ezeootion  and  sale, 
the  partner  sued  was  at^udicated  bankrupt ;  and 
the  day  after  the  sale  the  other  partner  was  also 
adjudicated  bankrupt,  and  both  sets  of  [nYxseed- 
ings  were  consolidated.  In  proceedings  at  law 
the  proceeds  of  the  sale  were  decided  to  be 
partnership  aaseta.  The  partner  who  had  been 
sued  had  no  separate  assets.  A.  B.  was  admit- 
ted to  prove  i^ainst  the  jtont  estate  of  the  bank- 
rupts ;  but,  upon  appeal  by  the  assignees,  it  was 
held,  that  the  joint  debt  of  the  two  partners 
was  extinguishM  by  the  judgment  against  one  of 
them ;  and  that,  therefore,  &e  proof  must  be 
rejected.   Sejaarte  Sigglsu,  ia  re  Ti/Ur,  37 

 0.  K,  one  of  two  partners,  executed,  together 

with  his  partner  and  another  person,  a  joint  and 
several  bond,  to  secure  money  lent  to  ^e  part- 
neiship.  As  part  of  the  securi^,  he  agreed  to 
effect  a  poHcy  of  assuiuice  on  Us  life,  and  for 
that  purpose  signed  a  dedaiation  that  he  waa  of 
the  age  of  twenty-two  years.  0.  K.  was,  in  &ot, 
ui  ii&nt ;  and  after  he  attained  twenty-one  he 
became  bankrupt.  The  lenders  of  the  money 
were  admitted  to  prove  af^ainst  0.  K.'b  separate 
estate;  and,  on  appeal,  it  was  held,  that  the 
fraodident  misrqiresentation  of  O.  E,  the  bank- 
rupt, as  to  age,  rendered  him,  altbougfa  an  in- 
fant, liable  in  equity  to  the  debt,  and  we  appeal 
was  disndased.  £b  parte  Ae  VnUg  Jmnt-Stodt 
Sankmg  AanaaHon,  m  re  Smg,  88 

  Owners  of  a  bctory  and  machinery  let  the 

same  from  year  to  year  to  traders,  lessees  to  be 
entitled  to  a  lease,  the  machinery  to  be  valued 
at  Hie  beginning  and  aid  of  the  tenant^,  the 
tmbrenoe  in  value,  if  any,  to  be  paid  by  lea- 
Bors  or  Inmnnii  as  the  case  might  be.  The  first 
T&loation  was  made.  After  that,  the  lessees  were 
adjudicated  bankrupt,  and  then  the  second  valu- 
ation toc^  [dace,  hkI  the  result  was  in  favour  of 
tibe  tsnants.  No  Isaas  was  ever  dsmanded,  and 
tite  assignees  refosed  to  take  one.  At  tiie  time 
of  the  adjudicataon  the  bankrupts  owed  rent  and 
mcaiey  for  goods  sold  by  lessors,  who  claimed  to 
set  off  the  increased  value  of  the  machinery  due 
trtsm  them  against  their  debt,  and  to  prove  for 
the  balance,  but  the  assignees  claimed  to  be 
paid  the  increased  vahe,  and  that  lessors  should 
prove  for  the  whole  amonnt  dne  fbr  rent,  fat 
goods  and  for  the  increased  value.  One  of  the 
Ck^mmissioners  decided  in  favour  of  the  leesw^ 
and  the  Lords  Justices,  on  appeal  of  tiie  asrig- 
nees,  confirmed  the  order,  giving  costs  against 
the  iq>peUantB  perscmally.  Ex  parte  Bope,  in  rt 
JToiMM,  40 

pROncnOIT.    See  Certificate. 

Statdm— 19  4  20  Vict.  c.  47,    1,  4 

WnmiNO-CP  Acts.   See  Contribntoriea. 
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